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ABANDONMEHT. 

Of  appeal,  see  Appeal  and  Error,  43,  429, 
430. 

Of  exceptions  and  assignments  of  error,  sec 
Appeal  and  Error.  IV.  s. 

Of  contract  for  purchase  of  land,  see  Con- 
tracts, 52,  53:  Homestead,  9;  Vendor 
and  Purchaser.  II.  e. 

Of  contract,  estoppel  to  rely  on,  see  Es- 
toppel. 25. 

Of  highway,  see  Highways,  VI. 

Of  homestead,  see  Evidence,  677;  Home- 
stead.  II. 

Of  land,  br  clause  in  quitclaim  deed,  see 
Deeds, '18. 

Right  of  divoroe<l  wife  in  abandoned  home- 
stead, see  Homestead,  39. 

Of  thresher's  lien,  see  Liens,  18. 

Of  principal  contract,  effect  of,  on  time  for 
filing  subcontractpr's  notice  of  lien, 
see  Liens.  61.  62. 

Of  work  on  mining  claim,  see  Mines,  II. 

Of  settlement  on  public  land,  see  Public 
Lands.  44.  49,  50. 

Of  water  rights,  see  Waters,  18-22. 

Editorial   motes. 

Abandonment  of  personal  property. 

4  L.R.A.(N.S.)    573. 
Abandonment  of  interests  in  land. 

40  Am.  Dec.  466. 
Sale  of  real  property  as  an  abandonment. 
10  L.R.A.(N.S.)   633. 
Oain  or  loss  of  title  by  abandonment  not 
including  questions   under  statute  of  limi- 
tations. 135  Am.  St.  Rep.  889. 
Supp.  Dak.  Dig. — 1. 


ABATEMENT. 

Of  action,  see  Action  or  Suit,  IV. 

Of  specific  l^acy,  parol  evidence  of  testa- 
tor's intention  as  to,  gee  Evidence,  421. 

Of  liquor  nuisance,  see  Indictment,  etc.,  II. 
e,  5,  c;  Intoxicating  Liquors,  49,  60. 

Plea  in,  see  Pleading,  277,  303. 


♦  «» 


ABBREVIATIONS. 

f.  o.  b.,  see  Contracts,  106. 

•-•-• 


ABORTION. 


Expert  evidence  in  prosecution  for.  see  Evi- 
dence, 462. 

Sufficiency  of  information  for,  see  Indict- 
ment, etc..  68. 

Absence  of  any  necessity  for  an  abortion 
to   save   the   life  of   the   woman   is  shown 
where  the  accused,  a  physician,  was  him- 
self the  author  of  her  pregnancy,  nm'  ttint 
I  lie  desired  to  avoid  keeping  his  promise  to 
I  marry  her.     State  v.  Longstreth,  —  N.  D. 
1  — ,  121  N.  W.  1114. 

Editorial  note. 

Crime  of  causing  abortion. 

66  Am.  Dec.  82. 
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ABSENCE— ACCEPTANCE. 


ABSENCE. 

Of  accused,  see  Appeal  and  Error,  535, 
536;  Criminal  Law,  30—34. 

Of  trial  judge,  see  Appeal  and  Error,  108; 
New  Trial,  11,  12. 

Of  witnesses,  as  ground  for  continuance,  sen 
Continuance,  6-12,  16-21. 

From  state,  effect  on  running  of  limita- 
tions, see  Limitation  of  Actions,  III.  b. 


ABSENTEE. 


Administration  of  living  person's  estate  as 
due  process  of  law,  see  Constitutional 
Law,  59. 


ABSTRACT. 


On  appeal,  see  Appeal  and  Error,  IV.  1. 

Completion  of,  as  essential  to  passing  of 
title  under  contract  for  purchase  of 
lajid,  see  Vendor  and  Purchaser,  1.  2. 

Iilabillty  ot  abstracter. 

Modification  of  judgment  on  appeal  by 
striking  out  names  of  sureties  on  ab- 
stracter's bond,  see  Appeal  and  Error, 
1147. 

Liability  of  sureties  on  ijond  of  abstracter, 
sec  Bonds,  1. 

Conclusiveness  of  judgment  as  to,  see  Judg- 
ment, 110. 

1.  One  undertaking  to  furnish  an  ab- 
stract of  title  for  compensation  assumes 
the  responsibility  of  discharging  his  duty 
in  a  skilful  and  careful  manner.  Stephen- 
son V.  Cone,  —  S.  D.  — ,  26  L.R.A.(N.S.) 
1207,  124  :N.  W.  439. 

2.  One  who  undertakes  the  examination 
of  titles,  for  compensation,  is  liable  for 
want  of  ordinary  care  and  skill  in  the  per- 
formance of  that  task.  Stephenson  v.  Cone, 
—  S.  D.  — ,  26  L.R.A.(N.S.)  1207,  124  N. 
W.  439. 

3.  The  function  and  office  of  an  abstracter 
of  titles  is  to  collect  the  evidence  from  the 
records,  and  note  the  same  on  the  abstract, 
and  if  he  makes  a  mistake  or  oversight, 
or  omission,  resulting  in  damage,  he  must 
respond  to  the  injured  partv.  Stephenson 
V.  Cone.  —  S.  D.  — ,  26  L.R.A.(N.S.)  •1207, 
124  N.  W.  430. 

4.  An  abstracter  of  titles  must  furnish 
to  an  intending  purchaser  by  means  of  the 
abstract  everything  pertaining  to  the  names 
and  the  property  in  question,  so  far  as 
appears  from  the  record,  that  reasonably 
might  affect  such  title,  and  thus  put  the 
purchaser  on  inquiry,  in  order  that  such 
purchaser  may  himself  make  such  investi- 
gation as  to  outside  facts  affecting  the  title 
which  are  indicated  there.  Stephenson  v. 
Cone.  —  S.  D.  — ,  26  L.R.A.(N.S.)  1207. 
124  N.  W.  439. 

5.  An  abstracter  who  leaves  off  from  a 
search  of  the  real  estate  title  of  Edward  J. 
B.  the  rei-ord  of  a  judgment  against  Ed.  J. 


B.  will  be  liable  to  one  having  a  right  to 
rely  on  his  abstract,  who  is  injured  by  such 
omission,  if  the  judgment  proves  to  have 
been  against  the  one  whose  title  he  was 
searching.  Stephenson  v.  Cone.  —  S.  D. 
— ,  26  L.R.A.(N.S.)  1207.  124  N.  W.  43!). 
6.  An  abstracter  is  liable  to  the  person 
injured,  without  regard  to  who  pays  for 
the  abstract  or  by  whom  it  had  been  or- 
dered, under  S.  D.  Pol.  Code,  §  3197,  de- 
claring that  the  abstracters  are  liable  for 
any  and  all  damages  that  may  occur  to 
any  party  or  parties  by  reason  of  any  error 
or  deficiency  of  mistake  in  any  abstract  or 
certificate  of  title  made  and  issued  by  such 
abstracter.  Goldberg  v.  Sisseton  Loan  &. 
Title  Co.  —  S.  D.  — ,  123  N.  W.  266. 

Editorial  notes. 

Right  of  abstracters  to  have  access  to 
public  records.  124  Am.  St.  Rep.  Oil. 

Right  to  copy  real-estate  records  for  in- 
dependent set.  5  L.R.A.(N.S.)   545. 

Liability  of  abstracters,  72  Am.  St.  Rep. 
316;  12  L.R.A.(N.S.)  449;  26  L.R.A.(N.S.) 
1207. 


♦  «» 


ABUSE  OF  PROCESS. 

See  also  Italicious  Prosecution. 

Editorial  notes. 

Abuse  of  process.  14  Am.  Dec.  3(55. 

Abuse  of  lawful  process  and  liaT)ility 
therefor.  80  Am.  St.  Rep.  398. 

Decoving  party  within  jurisdiction  to  Ix- 
sued.    "  16  -^m.  Dec.  T2.t. 

♦<-♦ 


ABUTTING  OWNER. 

Delegation  of  power  to,  see  Constitutional 

Law,  14. 
Condemnation  of  interests  of.  see  Eminent 

Domain. 
Rights  in,  title  to  highway,  see  Highways, 

IIL 
Duty  and  liability  as  to  local  improvements 

"generally,  see  Public  Improvements. 

Editorial  note. 

Duty  and  liability  of  landowners  to  ad- 
joining proprietors.'  123  Am.  St.  Rep.  560. 

♦*-♦ 


ACCEPTANCE. 


Of  bond  for  fldelitv  of  employee,  see  Bonds, 
6,  7. 

Implied   contract   by,   see   Contracts,   2. 

Of  offer,  see  Contracts.  21-31. 

Of  performance  of  contract,  see  Contract?, 
V.  c. 

Of  purchase  nioitpy  notes  by  traveling  sales- 
man of  foreign  corporation,  see  (I'orpo- 
rations,  10. 

Of  dedication,  see  Dedication.  U. 

Of  guaranty,  see  Onaranty.  3.  4. 

Of  personalty  sold,  see  Sale,  IT. 
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ACCESSION  AND   CONFUSION— ACCOINT  BOOKS. 


ACCESSION  AND  CONFUSION. 

Right  of  chattel  mortgagor  to  set  up  con- 
version of  grain  intermingled  by  him 
with  mortgaged  grain,  see  Set-Off  and 
Counterclaim,  14. 

Editorial  notes. 

Title  by  accession.  54  Am.  Dec.  584. 

Title  by  accession   to  personal  property. 
44  Am.  St.  Rep.  444. 
Owner's  right  to  claim  property. 

4  Am.  Dec.  371. 
Confusion  of  goods. 
54  Am.  Dec.  689;  101  Am.  St.  Rep.  013. 


o  ■» 


ACCIDENT. 

Presumption  of  negligence  from,  see  Evi- 
dence, II.  h. 

Insurance  against,  see  Insurance. 

.Statement  of  insured  as  to  death  of  father 
by,  see  Insurance,  42,  43. 

Proximate  cause,  see  Proximate  Cause. 

To  person  on  railway  track,  see  Railroads, 


ACCIDENTAL   KHXINQ. 

Burden  of  proving,  see  Evidence,  42. 
Of  insured,  see  Insurance, 
instruction  as  to,  see  Trial,  340. 
-See  also  Death. 


ACCOMPUCES. 


Corroboration  of,  see  Evidence,  XI.  n,  3. 
Instructions  as  to  credibility  of,  see  Trial, 
387-389. 

Editorial  mote. 

One  accepting  aid  to  escape  from  jail  as 
accomplice  of  person  giving  it. 

24  L.R.A.(N.8.)   625. 


♦  t» 


ACCOBD   AND   SATISFACTION. 

Election  of  remedy  on  payment  of  sum  in- 
sufficient to  satisfy  accord,  see  Action 
or  Suit,  24. 

As  to  compromise  and  settlement,  see  Com- 
promise  and   Settlement. 

Estoppel  to  deny  execution  of  accord,  see 
Estoppel,  10. 

Weight  of  evidence  of  receipt  and  retention 
of  money  paid  in  satisfaction  of  debt, 
see  Evidence,  986. 

1.  Until  satisfaction  an  accord  is  revo- 
cable at  the  pleasure  of  either  party  with- 
out giving  a  reason  therefor.  Kinney  v. 
Brotherhood  of  American  Yoemen,  15  N.  D. 
21,  106  N.  W.  44. 

2.  The  receipt  of  the  full  amount  to 
which  a  party  is  entitled,  and  an  accept- 


ance where  tliere  was  no  claim  of  facts 
showing  an  accord  and  !>atisfaction,  doe* 
not  constitute  a  binding  accord  und  satis- 
faction under  S.  D.  Civ.  Code,  §  1180. 
Chrvstal  v.  (Jerlach,  —  S.  D.  — ,  125  N. 
VV.  633. 

3.  An  accord  and  satisfaction  on  the  filed 
and  published  rate  is  unlawful,  and  the 
taking  of  .$79  and  giving  a  receipt  in  full 
cannot  be  considered  as  a  defense  unless  it 
is  the  full  amount  that  could  be  collected. 
Great  Northern  R.  Co.  v.  Loonan  Lumber 
Co.  —  S.  D.  — ,  125  N.  W.  644. 

4.  Where  a  fraternal  insurance  order  vol- 
untarily pays  funeral  expenses  of  a  de- 
ceased memlier.  which  is  not  authorized  by 
or  known  by  the  beneficiary  to  have  been 
for  her  behalf,  further  to  repay  such 
amount  does  not  render  nugatory,  a  rescis- 
sion of  an  attempted  accord  and  satisfac- 
tion for  such  death.  Kinney  v.  Brother- 
hood of  American  Yoemen,  15  N.  D.  21, 
106  N.  W.  44. 

5.  An  answer  does  not  state,  nor  doe« 
the  evidence  show,  a  defense  of  accord  and 
satisfaction  when  it  states  or  shows  only 
that  there  was  a  computation  of  the 
amounts  mutually  Sue  between  the  par- 
ties, and  that  it  was  agreed  that  the  ac- 
counts due  should  mutually  offset  each 
other,  although  one  sum  was  less  than  the 
other,  but  there  is  no  showing  nor  allega- 
tion that  there  was  any  consideration  for 
the  agreement,  or  that  it  was  executed  by 
satisfactions,  releases,  or  payment  pur- 
suant to  such  agreement,  or  that  there  vtaa 
any  dispute  between  the  parties  as  to  the 
amount  due.  Webster  v.  McLaren,  —  N. 
D.  — ,  123  N.  W.  395. 

6.  In  an  action  to  recover  a  commission 
for  procuring  a  purchaser  for  land,  an 
agi-eement  to  receive  a  less  amount  than 
claimed  is  no  defense  under  Dak.  Code 
1877,  §  859,  and  Dak.  Comp.  Laws  1887, 
§  3483,  defining  an  accord  and  satisfaction 
to  be  an  agreement  to  accept  in  extinction 
of  an  obligation  something  different  from 
"or  less  than"  that  to  which  the  person 
agreeing  to  accept  is  entitled,  and  which 
was  amended  by  S.  D.  Rev.  Civ.  Code  1903, 
§  1177  by  striking  out  the  words  "or  less 
than."  Egeland  v.  South,  22  S.  D.  467, 
118  N.  W.  719. 

Editorial  notes. 

Accord  and  satisfaction. 
64  Am.  Dec.  138;  100  Am.  St.  Rep.  392. 

Part  payment   as  consideration   for   dis- 
charge of  "liquidated  and   undisputed   debt, 
n  L.R.A.(N.S.)   101 S. 

Acceptance  of  remittance  of  part  of  un- 
liquidated or  disputed  claim,  accompanied 
with   statement   importing   that   it   is   "in 
full"  as  accord  and  satisfaction. 
14  L.R.A.(N.S.)  443;  27  L.R.A.(N.S.)  439. 


ACCOUNT  BOOKS. 

As  evidence,  see  Evidence,  IV.  n. 

Digitized  by 


Google 


ACCOUNTING— ACKNOWLEDGMENT,  II. 
ACCOUNTING.  I  ACCUSED. 


Waiver  of  right  to  appeal  from  judgment 

in  action  for,  gee  Appeal  and  Error,  4'2. 
Sufficiency  of  exception  to  requirement  for 

full  accounting,  see  Appeal  and  Error, 

337. 
In  action  for  cancelation  of  corporate  stock 

fraudulently   issued,   see   Corporations, 

20. 
Burden  of  proof  as  to  fraud  in  action  for, 

sec  Evidence,  80. 
Running  of  limitations  against  action  for, 

sec  Limitation  of  Actions,  41-45. 
Demand    for,    in    action    to    have   absolute 

deed   adjudged  a  mortgage,  see  Mort- 
gage,  143. 
SuHiciencv    of    answer    in    action    for,    see 

Pleading,  284. 
Conclusiveness   of   referee's   report   on,   sec 

Reference,  12. 
By  bank,  see  Banks,  16. 
By  executor  or  administrator,  see  Executor 

and  Administrator. 
By  trustee,  see  Trusts,  28. 

An  action  for  an  accounting  will  not  lie, 
in  the  absence  of  contract  or  fraud,  to  com- 
pel a  redemptioner  from  a  mortgage  fore- 
closure sale,  who  thereafter  obtained  a 
sheriff's  deed  under  his  redemption,  to  ac- 
count to  the  mortgagor  for  the  difference 
between  what  was  paid  on  the  redemption 
and  the  value  of  the  land.  Barker  v.  More, 
18  N.  D.  82,  118  N.  W.  823. 

Editorial  note. 

When  equity  will  assume  jurisdiction  of 
accounts.  38  Am.  St.  Repi  99. 


ACCOTTNTS. 


Sufficiency  of  O.  K.  to  prove  correctness  of, 

see  Evidence,  989. 
Delivery  "of  copy  of  accovmt  sued  on,  see 

Pleading,  81. 
Compulsory  reference  of  long  accounts,  see 

Reference,  I. 
Evidence   admissible   in   action  on  account 

stated,  see  Evidence,  758. 

Editorial  notes. 

Accounts  stated. 

62  Am.  Dec.  85 ;  136  Am.  St.  Rep.  37. 

Right  to  defend  action  on  stated  account 
by  showing  breach  of  contract  on  which 
founded.  6  L.R.A.(N.S.)   820. 

KtTeet  of  dispute  as  to  certain  items  of 
account  upon  assent  to  others. 

7  L.R.A.(N.S.)    924. 

Conclusiveness  of  stated  or  settled  ac- 
count containing  ina<>curacy  or  error  in 
computation.  23  L.R.A.(N.S.)    787. 

Effect  of  retaining  statement  of  account 
to  render  it  an  account  stated. 

29  L.R.A.(N.S.)   334 

EfTect  of  statement  of  amount  due  on 
instrument,  to  sustain  action  as  on  stated 
account.  24  L.R.A.  1237. 


Presumption  on  appeal  aa  to  presence  ot, 
see  Appeal  and  Error,  535,  536. 

Necessity  of  presence  of,  see  Criminal  Law, 
30-34. 

Protection  of,  see  Criminal  Law,  II.  a. 

Instruction  on  question  of  failure  of,  to 
testify,  see  Trial,  363. 

Allusion  to  failure  of,  to  testify  in  argu- 
ment of  counsel,  see  Trial,  III.  i. 

Cross-examination  of,  see  Witnesses,  IV. 
d,  3,  b. 


♦  «» 


ACKNO'WXEDGMENT. 

I.  Who  Mat  Makk. 

II.    SuFFICIENCr. 

III.  Cubing  Defects. 

IV.  Editorial  Notes. 

Attaching  false  certificate  of,  to  paper  as 
alteration,  see  Alteration  of  Instru- 
ments, 1. 

Necessity  of  acknowledgment  of  convey- 
ance of  homestead  by  both  husband  and 
wife,  see  Homestead,  21. 

Of  submission  to  arbitration,  see  Judg- 
ment, 58. 

Validity  of  foreclosure  sale  by  assignee 
where  assignment  is  not  properly  ac- 
knowledged, see  Mortgage,  105-108. 

Effect  of  acknowledging  instruments  not 
properly  acknowledged,  see  Real 
Property,  26. 


L  Who  Mat  Make. 

1.  An  acknowledgment  of  an  assignment 
of  a  mortgage  by  a  director  of  corporation 
assignor  is  insuiflcient.  Kenny  t.  McKen- 
zie,  23  S.  D.  Ill,  —  L.R.A.  — ,  120  N.  W. 
78L 


n.  SUFFICIKNCT. 

Admissibility  of  record  of  instrument  not 
shown  to  have  been  properly  acknowl- 
edged, see  Evidence,  284. 

2.  A  notary's  certificate  to  a  deed  exe- 
cuted by  a  trustee  vested  with  the  legal 
title,  that  said  party  "was  known  to  him 
to  he  the  person  who  is  described  in  and 
who  executed  the  annexed  instrument,"  is 
sufficient,  without  stating  that  said  party 
was  known  to  him  to  be  such  trustee,  where 
the  deed  recites  that  said  party  conveyed 
as  trustee,  and  he  signed  as  president  of 
the  board  of  trustees.  Thomas  v.  Wilcox, 
18  S.  D.  625,  101  N.  W.  1072. 

3.  A  copy  of  a  deed  of  assignment  for 
the  benefit  of  creditors  certified  to  be  a 
copy  by  a  court  commissioner  of  a  circuit 
court  of  Wisconsin,  and  containing  no 
original    acknowledgment   by    the    grantor 


Digitized  by 


Google  . 


ACKNOWLEDGMEXT,  III.,  IV. 


thereiu  named,  is  not  entitled  to  record 
in  the  office  of  the  register  of  deeds  in  the 
county  in  this  state  wherein  the  lands  are 
situated  which  are  claimed  to  be  conveyed 
bv  such  deed  of  ossiji^ment.  Goss  v.  Her- 
man, —  N.  D.  — ,  127  N.  W.  78. 
By  married  'womam. 

4.  The   use   of  the   word   "separate"   in-* 
stead  of  "private"  in  a  notary's  certificate 
of   acknowledgment   by   a   married    woman 
will  not  exclude  the  instrument  from  record 
where    it    otherwise    complies    with    Dak. 
Laws  1865-66,  §  521,  p.  95,  which  requires 
a  married  woman  to  acknowledge  an  instru- 
ment  on    a   "private"   examination,    apart 
from  her   husband.     Timber   v.   Oesparois, 
18  S.  D.  587,  101  X.  W.  870. 
[Cited  in  note  in  108  Am.  St.  Rep.  569, 
as   to   when   defects   in   certificates   of 
acknowledgment  are  fatal.] 

5.  As  it  is  not  essential  to  a  valid  ac- 
knowledgment by  a  married  woman,  under 
the  statutes  of  this  state,  that  she  shall  be 
examined  apart  from  her  husband,  or  that 
the  contents  of  the  instrument  which  she 
eieciites  shall  be  explained  to  her,  her  posi- 
tion not  differing  from  that  of  a  feme  sole, 
she  is  presumed  to  know  the  contents  and 
purport  of  an  instrument  which  she  exe- 
cutes, and  cannot  contest  its  validity  upon 
the  ground  that  she  executed  it  without 
knowing  its  contents,  unless  fraud  is  shown 
Patnode  v.  Deschenes,  15  N.  D.  100,  106  N. 
W.  573. 

By  eorporatlon. 

Sufficienev  of  evidence  as  to,  see  Evidence, 

889." 
See  also  supra,  1. 

6.  Under  the  statutes  of  North  Dakota, 
it  is  essential  to  an  acknowledgment  by  a 
corporation  that  the  acknowledgment  shall 
show  that  the  officer  assuming  to  act  for  it 
in  executing  the  instrument  acknowledged 
that  the  corporation  executed  it.  Gessner  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  15 
X.  D.  560,  108  N.  W.  786. 

7.  An  acknowledgment  of  an  assignment 
by  the  vice  president  and  assistant  secre- 
tary of  a  corporation,  as  shown  by  .the  cer- 
tificate of  acknowledgment,  is  insufficient  to 
authorize  the  recording  thereof  under  S. 
D.  Civ.  Code  190.3,  §§  974,  981,  which  pro- 
vide that  the  person  taking  an  acknowl- 
edgment must  know  that  the  person  making 
it  is  the  president  or  secretary  of  the  cor- 
poration executing  the  instrument,  and  that 
the  officer  must  certify  that  the  person  ac- 
knowledging is  known  or  proved  to  him  to 
be  such  president  or  secretary.  Erickson 
T.  Conniff,  19  S.  D.  41,   101  N.  W.  1104. 

[Cited  in  note  in  108  Am.  St.  Rep.  576, 
as  to  when   defects   in   certificates   of 
acknowledgment  are  fatal.] 
8.  A  certificate  of  acknowledgment  by  a 
corporation  which  shows  that  he  one  who 
acloiowledged  the  instrument  stated  that  he 
vas  the  president  of  the  corporation,  that 
the  seal  affixed  thereto  was  the  corporate 
seat,  that  the  instrument  was  signed  and 
!<ealed  in  behalf  of  the  corporation  by  au- 
thority  of  its  directors,   and   that  be   ac- 


knowledged the  instrument  to  be  the  free 
act  and  deed  of  the  corporation,  is  suffi- 
cient, although  the  notary  did  not  cer- 
tify that  such  person  was  the  presi- 
dent of  the  corporation  described  in  and 
that  executed  the  instrument,  as  -pro- 
vided by  S.  D.  Rev.  Civ.  Code,  §  974,  which 
requires  the  officer  taking  the  acknowledg- 
ment to  have  knowledge  that  the  person 
making  it  is  the  president  or  secretary 
thereof  and  §  981,  subd.  2,  which  nets  fortli 
a  form  for  a  corporate  acknowledgment  by 
which  the  officer  taking  the  ackuowledg- 
ment  is  to  certify  to  such  fact.  State  v. 
Coughran,  19  S.  D.  271,  103  X.  W.  31. 


in.  Cdbino  Defects. 

Curing   by   subsequent    statute   foreclosure 
*  void    because    of    defects    in    acknowl- 
edgment, see  Constitutional  Law,  7. 

9.  Where  the  foreclosure  of  a  mortgage 
by  advertisement  by  an  assignee  was  invalid 
because  the  assignment  was  not  sufficiently 
acknowlegded  to  entitle  it  to  record,  the 
curative  act  of  1903  (S.  D.  Sess.  Laws 
1903,  chap.  1,  p.  1),  which  provides  that 
any  instrument  affecting  real  property, 
which  was  previous  to  the  Ist  day  of  Janu- 
ary, 1903,  copied  into  the  proper  book  of 
record  in  the  office  of  the  register  of  deeds, 
shall  be  deemed  to  impart  notice  of  its  con- 
tents notwithstanding  any  defect,  omission, 
or  informality  in  the  execution  of  the  in- 
strument or  the  acknowledgment  or  the  ab- 
sence of  any  certificate,  but  shall  not  affect 
rights  previous  to  that  date,  did  not  cure 
the  defective  acknowledgment  so  as  to  make 
valid  the  foreclosure  of  the  mortgage  in 
1891.  Cooper  v.  Harvey,  21  S.  D.  471,  113 
N.  W.  717. 


rv.  Gditobial  Notes. 

Disqualification  of  officer  to  take  acknowl- 
edgment. 58  Am.  St.  Rep.  707. 

Interest  of  officer  disqualifying  him  from 
taking  acknowledgment. 

56  Am.  St.  Rep.  798. 

Acknowledgment  of  corporate  instrument 
before  stockholder  or  officer. 

23  L.R.A.(N.S.)   1075. 

Sufficiency  of  acknowledgment  of  deeds. 
41  Am.  Dec.  168. 

Sufficiency  of '  acknowledgment  by  marrie.l 
woman.  6  Am.  St.  Rep.  642. 

When  defects  in  certificates  of  acknowl- 
edgment are  fatal.        108  Am.  St.  Rep.  529. 

Conclusiveness  of  certificates  of  acknowl- 
edgment of  deeds.  54  Am.  St.  Rep.  150. 

Grammatical  defects  in  certificates  of  ac- 
knowledgment. 11  L.R.A.(N.S.)   643. 

Effect  of  notary's  omission  to  affix  seal 
of  state  to  certificate.  74  Am.  Dec.  368. 

Right  to  attach  or  correct  certificate  of 
ackno\Yiedgment  after  its  date. 

22  L.R.A.(N.8.)  216. 
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Amending   and   perfecting   certificate   of 
acknowledgment.  52  Am.  Dec.  519. 


ACQUIESCENCE. 

Estoppel  by,  see  Estoppel,  II.  f. 


ACQTTITTAIi. 


As  bar  to  prosecution,  see  Criminal  Law, 
II.  e. 


»«» 

ACTION  OB  SiriT. 

I.  Nature  and  Right. 

a.  In  Oeneral. 

b.  Kinds. 

c.  Interest;  Ownership. 

d.  Premature;    Conditions    Prece- 

dent. 

e.  Defenses. 

n.  Union.  Choice,  ob  Form  of  Rekeot. 

a.  Election. 

1.  Choice. 

2.  Effect. 

b.  Splitting;  Suit  6y  Assignee  o/ 

Part  of  Claim. 

c.  Joinder. 

d.  Distinction    between    Law    and 

Equity;  When  Action  Equita- 
Ue. 

III.  Parties. 

a.  In  General. 

b.  Proper  or  Necessary  Parties. 

1.  In  Oeneral. 

2.  County  or  Municipality. 

3.  In    Actions    on    Contracts 

Generally. 

4.  Effect  of  Assignment. 
6.  Decedents'  Estates. 

6.  Suits    Involving    Real    Es- 

tate. 

7.  Corporations  or  Stockhold- 

ers. 

c.  Substitution. 

d.  Intervention. 

e.  Bringing  in   Tiew  Parties. 

IV.  Abatement  and  Revival. 

a.  By  Death. 

b.  By  Other  Actions. 

c.  Revival. 
v.  Veni'E. 

a.  Generally. 

b.  Change. 

1.  In  Criminal  Cases. 

2.  In  Civil  Cases. 
VI.  Appearance. 

VII.  Commencement. 
VI 11.  Termination. 
IX.  Dismissal,  or  Discontinuance. 

a.  Voluntan/. 

b.  Compulsory  or  Involuntary. 
X.  Editorial  Notes. 

Matters  peculiar  to  particular  kinds  of  ac- 
tions and  proceedings,  see  Assumpsit; 


Attachment;      Claim     and     Delivery; 
Covenant;    Discovery    and    Inspection; 
Ejectment;  Eminent  Domain;  Equity-; 
Garnisliment;  Injunction;  Liens;  Man- 
damus;   Partition;    Prohibition;    Quo 
Warranto;  Specific  Performance;  Tres- 
pass; Trover. 
Particular  causes  of  actions  for  wronps,  see 
Assault  and  Battery;  Carriers;  Death; 
False  Imprisonment;    Fraud,  etc.;    In- 
toxicating Liquors;  Libel  and  Slander; 
Malicious      Prosecution;      Negligence; 
Railroads. 
Various  matters  of  procedure  see   Appeal 
and  Error;   Continuance;  Depositiona; 
Evidence;        Execution;        Judgment; 
Jury;     Levy    and     Seizure;     Motions; 
Pleading;  Trial;  Witnesses;  Writ  and 
Process. 
Causes  of  action  by  or  against  particular 
classes    of    persons,    see    Bankruptcy; 
Carriers ;       Corporations ;       Counties ; 
Executors    and    Administrators;    Hus- 
band  and   Wife;    Insurance;    Landlord 
and  Tenant;  Master  and  Servant;  Mu- 
nicipal   Corporations;    Officers;    Part- 
nership;   Principal   and   Agent;    Prin- 
cipal  and   Surety;    Railroads;    Receiv- 
ers;     School;      Sheriff;      Telegraphs; 
Telephones;   Trusts;   Vendor  and  Pur- 
chaser. 
Actions  on  various  instruments  and  obliga- 
tions,   see    Bills    and    Notes;    Bonds; 
Chattel    Mortgage;    Contracts;    Insur- 
ance; Judgment;  Mortgage. 
Jurisdiction  of,  see  Certiorari;  Claim  and 
Delivery;   Cloud  on  Title,  I.;   Courts; 
Equity,  I.;  Garnishment;  Husband  and 
Wife,    III.;     Injunction;     Mandamus; 
Prohibition;    Quo    Warranto;    Specific 
Performance. 
Comity  in  general,  see  Conflict  of  Laws. 
Action    on    contracts    generally,    see    Con- 
tracts. 
Action  for  injury  from  defects  in  highways 

and  streets,  see  Highways,  V. 
Time   for   action   on   insurance  policy,   see 

Insurance,  IV.  e. 
Limitation  of  actions  or  suits,  see  Limita- 

.    tion  of  Actions. 
Notice  of,  see  Lis  Pendens. 
Removal  of,  see  Removal  of  Causes. 
To  enforce  tax,  see  Taxes,  IV.  m. 


I.  Nature  and  Right. 

a.  In  General. 

Right  of  action  for  death,  see  Death. 
Enforcement  of  lien  for  fine  and  costs  by 
actions  see  Intoxicating  Liquors,  55. 

1.  A  cause  of  action  is  the  ground  on 
which  an  action  may  be  sustained,  and  all 
damages  arising  from  a  single  wrong, 
though  at  different  times,  make  but  one 
cause  of  action.  Jerome  v.  Rust,  23  S.  D. 
409,  122  N.  W.  344. 

2.  The  ou-ner  of  a 'threshing  machine  who 
fails  to  file  the  bond  required  by  a  statute 
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making  it  unlawful   to  use   such   machine 
■without  executing  and  filing  a   bond  can- 
not   maintain    an    action    to   recover    com- 
pensation for  threshing  grain,  even  for  one 
having  knowledge  of  such  failure.    Johnson 
V.  Berry,  20  S.  D.  133,  1  L.R.A.(N.S.)  1159, 
104  N.  \V.  1114. 
[Cited  in  note  in  117  Am.  St.  Rep.  fi08, 
on   contracts    consideration    for   which 
has  partly  failed  or  is  partly  illegal.] 

b.  Kinda. 

Mature  of  action  to  quiet  title,  see  Cloud 
on  Title,  4-6. 

Nature  of  contempt  proceeding,  see  Con- 
tempt, 6. 

Kature  of  action  for  cancellation  of  con- 
tract, see  Contracts,  166. 

6ee  also  Into.xicating  Liquors,  CO;  Removal 
\>i  Causes,  1. 

3.  An  action  for  the  recovery  of  overpaid 
price  does  not  sound  in  damages  for  breach 
of  contrapt  of  sale.  Scheer  v.  Clinton  falls 
Knrseiy  Co.  —  N.  D.  — ,  124  K.  W.  1115. 

c.  Interest;  Otonerahip. 

Who  may  maintain  action  of  claim  and  de- 
livery, see  Claim  and  Delivery,  1. 
Who  may  maintain  action  to  remove  cloud 
on  title,  see  Cloud  on  Title,  III. 
'     Bight  of  corporate  stockholder  to  maintain 
action,  see  Corporations,  20,  23-30. 
Sight  of  action  by  foreign  corporation  which 
has  not  complied  with  conditions,  see 
Corporations,  V.  c 
Who  may  enforce  warranty,  see  Covenant, 

II. 
Who  may   recover   for  causing   death,   see 

Death,  3-5. 
Bight  of   widow   to   maintain   action   for 
death  of  husband  against  person  fur- 
nishing   liquor,    see    Intoxicating    Li- 
quors, 62-64. 
Bight  of  taxpayer  to  maintain  injunction 

suit,  see  Injunction,  I.  g. 
Proper  party  to  bring  injunction  suit,  see 

Injunction,  II.  b. 
Who  may  maintain  mandamus  proceedings, 

see  Mandamus,  II.  a. 
Mortgagor  as  proper  plaintiff  to  secure  pay- 
ment of  hens  in  order  of  priority,  see 
Marshaling  Assets,  1. 
Who  may  foreclose  mortgage,  see  Mortgage, 

72. 
Interest  entitling  one  to  maintain  action  to 

contest  title  to  office,  see  Officers,  4. 
Authority    of    railroad    commissioners    to 
bring  proceedings,   see   Railroad   Com- 
missioners, 2. 
Who  may  maintain  trover,  see  Trover  and 

Conversion,  I.  a. 
Who  may  recover  for  taking  of  usury,  see 
Vmuy,  II.  b. 

4.  A  legatee  cannot  enforce  payment  of 
a  debt  by  a  suit  against  the  debtor  of  the 
estate,  in  case  the  debt  has  been  bequeathed 
to  such  legatee.  Friese  v.  Friese,  12  N.  D. 
82,  95  N.  VV.  446. 


5.  Since  a  deed  under  N.  D.  Rev.  Codes 
1895,  §  7002,  conveying  a  pretended  title  is 
invalid,  the  grantee  thereunder  cannot 
maintain  an  action  in  his  own  name  against 
the  adverse  claimant,  but  the  action  may 
be  maintained  in  the  name  of  the  grantor 
for  the  grantee's  use,  as  the  grantor  is  the 
real  party  in  interest  under  Rev.  Code 
1895,  §  5221.  Galbraith  v.  Payne,  12  N. 
D.  164,  96  N.  W.  268. 
Agent;   trustee. 

6.  A  contract  of  a  vendee  for  the  pur- 
chase of  real  estate,  made  through  his 
agent  in  his  qwn  name,  without  stating  the 
name  of  his  principal,  may  be  enforced  by 
an  action  for  specific  performance  by  such 
principal  in  his  own  name.  Mitchell  v. 
Knudteon  Land  Co.  —  N.  D.  — ,  124  N.  W. 
946. 

6a.  An  agent  who  takes  an  assignment  of 
a  township  warrant  in  his  own  name,  pay- 
ing, therefor  with  funds  belonging  to  his 
principal,  is  entitled  to  bring  an  action 
thereon  in  his  own  name,  under  Dak.  Comp. 
Laws  3887,  §  4872,  as  the  trustee  of  an  ex- 
press trust.  Brannon  v.  White  Lake  Twp. 
17  S.  D.  83,  95  N.  W.  284. 

On  contract  with  third  person. 

7.  The  holder  of  a  promissory  note  pay- 
able to  another  or  order,  and  unindorsed, 
is  the  real  party  in  interest,  within  the 
meaning  of  K.  D.  Rev.  Code  1905,  §  6807, 
and  may*  sue  thereon,  where  the  cpnsidera- 
tion  for  the  note  passed  soley  between  the 
holder  and  the  maker,  and  the  note  was' 
given  to  another  person  solely  for  the  bene- 
fit of  the  present  holder.  American  Soda 
Fountain  Co.  v.  Hogue,  17  N.  D.  375,  17 
L.R.A.(N.S.)   1113,  116  N.  W.  339. 

d.  Premature;  Conditiona  Precedent. 

Rejection  of  claim  against  decedent's  estate 
as  condition  precedent  to  right  to  sue, 
see  Executor  and  Administrator,  25. 

See  also  infra,  61 ;  Sale,  70. 

7a.  Payment  of  the  debt  for  which  the 
lien  was  claimed  will  not  be  required  as  a 
condition  to  relief  in  equity  from  a  for- 
feited lien.  Sheets  v.  Pressor,  16  N.  D. 
180,  112  N.  W.  72. 

8.  An  action  to  recover  for  nursery  stock, 
which,  as  shown  by  the  evidence,  was  ac- 
cepted under  an  agreement  whereby  the 
vendee  was  to  pay  nothing  unless  the  stock 
proved  to  be  as  hardy  as  other  varieties 
then  growing  upon  vendee's  premises,  is  pre- 
maturely brought  when  the  summons  is 
served  within  ten  days  after  the  delivery 
of  the  stock.  Backes  v.  Erickson,  19  S.  D. 
245,  103  N.  W.  21. 
Demand. 
Waiver  of  proof  of,  see  Appeal  and  Error. 

799. 
Prerequisite  to  action  by  stockholder,  sc" 

Corporations,  30. 
As  prerequisite  to  action  for  conversion,  see 

Trover  and  Conversion,  I.  c. 

9.  A    demand    is    not    necessary    before 
bringing  an  action  by  a  trustee  in  bank- 
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ruptcy  to  set  aside  a  conveyance  or  mort- 
gage as  a  preference.  Bowler  v.  First  Nat. 
Bank,  21  8.  D.  449,  130  Am.  St.  Rep.  725, 
113  N.  W.  618. 

10.  Plaintiff  ordered  from  defendant  cer- 
tain nursery  stock  consisting  of  trees  to  be 
paid  for  as  delivered.  The  next  day,  after 
delivering  same,  plaintiff  discovered  a  de^ 
ficiency  in  the  shipment,  and  immediately 
demanded  the  return  to  him  of  the  portion 
of  the  purchase  price  corresponding  to  such 
deficiency,  or  the  balance  of  the  trees.  Held, 
that  immediately  upon  a  denial  of  such  de- 
mand a  cause  of  action  accrued  in  plaintiff's 
favor  for  the  recovery  of  such  overpayment. 
Scheer  v.  Clinton  Falls  Nursery  Co.  —  N. 
D.  — .  124  N.  W.  1115. 

Tender. 

See  also  Tender,  4. 

11.  In  action  by  vendee  for  money  paid 
on  contract,  if  the  vendee  has  fully  com- 
plied with  the  contract  by  turning  over 
the  prescribed  share  of  the  annual  crops, 
and  is  not  in  default,  a  tender  of  the  un- 
paid purchase  price  is  not  necessary  to 
vendor  who  has  disabled  himself  to  con- 
vey. Kicks  V.  State  Bank,  12  N.  D.  576, 
98  N.  W.  408. 

12.  An  action  for  damages  for  a  refusal 
to  convey  real  estate  will  not  lie  without 
a  tender  of  the  agreed  price,  unless  it  ap- 
pears that  a  tender  would  bie  a  futile  act. 
If    the    refusal    is    conditional    on    future 

.  events,  a  tender  is  necessary  before  a  cause 
of  action  ie  shown.  Beiseker  v.  Amberson, 
17  N.  D.  215,  116  N.  W.  94. 

! 
e.  Defenses. 

First  presenting  on  appeal,  see  Appeal' and 

Error,  VII.   f,  5,  c. 
To    action   on    negotiable   paper,   see   Bills 

and  Notes,  VI. 
In  action  to  quiet  title,  see  Cloud  on  Title, 

V. 
Burden    of    proving,    see    Evidence,    II.    c. 
In   action   for  fraud  or   deceit,  see   Fraud 

and  Fraudulent  Conveyances,  I.  d. 
To  guaranty,  see  Guaranty^  III. 
In  foreclosure  suit,  see  Mortgage,  VII.  d. 
Contributory   negligence  as   a  defense,   see 

Negligence,    II. 
To    action    for    specific    perfoi^mance,    see 

Specific    Performance. 
In    action   for  conversion,   see  Trover   and 

Conversion,  II. 

13.  Simply  because  a  defense  given  by 
statute  is  meritorious,  it  does  not  there- 
fore possess  merit  the  equal  of  any  other 
defense,  the  courts  having  the  right  to 
discriminate  between  different  defenses. 
O'Neill  V.  Jones,  —  S.  D.  — ,  123  N.  W. 
495. 

14.  The  word  "meritorious,"  as  applied 
to  a  defense,  means  simply  that  the  defense 
is  good  and  lawful,  and  that,  when  properly 
|)leaded  and  in  time,  it  must  be  recognized 
and  treated  as  a  good  lawful  defense. 
O'Neill  V.  Jones,  —  S.  D.  — ,  123  N.  W. 
495. 

15.  It  is  no  defense  to  an  action  on  con- 


tract that  plaintiff  is  assignee  of  a  foreign 
corporation  for  the  purpose  of  evading  tne 
law  disabling  it  to  sue.  Dewey  v.  Komar, 
21  S.  D.  117,  110  N.  W.  90. 

16.  Nonpayment  of  taxes  by  the  vendee 
of  land,  as  required  by  the  contract,  is  no 
defense  to  an  action  for  money  had  under 
contract,  where  vendor  has  waived  such 
nonpayment  by  not  promptly  canceling  the 
contract  on  that  ground.  Kicks  v.  State 
Bank,  12  N.  D.  576,  98  N.  W.  408. 

17.  The  discharge  in  bankruptcy  of  a 
debt  sued  upon  constitutes  a  meritorious 
defense  thereto.  Citizens'  Nat.  Bank  v. 
Branden  —  N.  D.  — ,  27  L.R.A.(N.S.)  858, 
126  N.  W.  102. 


11.  Union,  Choice,  ob  Fobu  of  Reicedt. 
a.  Election. 

1,  Choice. 

Review  on  appeal  of  order  requiring,  see 
Appeal  and  Error,  582. 

Conclusiveness  of  remedy  for  allowdncs  of 
temporary  alimony,  see  Husband  and 
Wife,  38. 

For  sale  of  liquor  to  husband,  see  Intoxicat- 
ing  Liquors,   61. 

Filing  of  thresher's  lien  as  election,  see 
Liens,  18. 

Right  to  assert  title  to  premises  under 
quitclaim  deed  from  mortgagor  while 
foreclosing  mortgage,  see  Mortgage,  71. 

Choice  between  action  and  motion,  see  Mo- 
tions and  Orders,  1. 

Waiver  of  right  to  elect,  see  Waiver. 

See  also  Estoppel,  46;  Municipal  Corpora- 
tions, 53;   Sale,  44,  55. 

18.  A  plaintiff  having  a  right  of  election 
between  two  remedies  cannot  avail  hiniself 
of  both.  McLean  v.  News  Pub.  Co.  —  N.  D. 
— ,  129  N.  W.  93. 

19.  The  vendor  on  breach  of  the  terms  of 
a  conditional  sale  contract  by  the  vendee, 
may  elect  to  recover  possession  of  the  prop- 
erty, or  waive  his  title,  and  sue  for  the 
value  or  selling  price,  but  he  cannot  do  both. 
Poirier  Mfg.  Co.  v.  Kitts,  18  N.  D.  556,  120 
N.  W.  558. 

[Cited  in  note  in  133  Am.  St.  Rep.  564, 
on  rights  and  remedies  of  conditional 
seller  on  buyer's  default  in  payment.] 

20.  Where  a  vendor  has  conveyed  to 
others,  a  vendee  under  an  executory  contract 
to  the  same  land  cannot  sue  for  specific 
performance,  but  must  sue  for  damages 
for  breach  of  contract.  Speer  v.  Phillips. 
—  S.  D.  — ,  123  N.  W.  722. 

21.  Where  a  vendee  knows  before  he 
brings  his  action  that  his  vendor  has  no 
title  or  interest  in  the  land  agreed  to  be 
conveyed,  his  only  remedy  is  an  action  at 
law  to  recover  damages  for  breach  of  con- 
tract. Leisch  v.  Baer,  —  S.  D.  — ,  323  N. 
W.  719. 

22.  The  levy  of  a  writ  of  attachment  upon 
property   transferred   to   defraud    creditors 
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U  deemed  an  election  by  the  creditor  to 
treat  the  conveyance  as  void.  Salemonson 
V.  Thompson,  33  N.  D.  182,  101  X.  \V.  320. 
23.  In  an  action  for  the  purchase  price 
of  personalty  where  a  delivery  was  made 
although  title  was  not  to  pass  to  vendee, 
the  vendor  may  waive  the  provision  as  to 
title  and  elect  to  sue  for  the  purchase 
price.  Dowagiac  Mfg.  Co.  v.  Mahon,  13 
K.  D.  516,  101  X.  W.  903. 

[Cited  in  note  in  23  L.R.A.(N.S.)    145, 
on  action  for  price  as  waiver  of  right 
of  conditional  vendor  to  recover  prop- 
erty.] 
24.  If  the  sum  paid  is  not  sufficient  to 
iatisfy  an  accord,  the  creditor  may  disre- 
gard the  accord,  and  either  return  the  pay- 
ment and  sue  for  the  amount  of  her  original 
'ilaim,  or  treat  the  sum  received  as  a  par- 
tial payment  of  her  original  claim  and  sue 
for  the  balance.     Kinney   v.    Brotherhood 
of  American  Yoemen,  15  N.  D.  21,  106  N. 
W.  44. 

'  25.  While  foreclosing  his  mortgage  in  an 
appropriate  action,  a  mortgagee  claiming 
title  under  a  quitclaim  deed  from  the  mort- 
gagor has  the  right  to  maintain  an  action 
to  quiet  title  hased  upon  his  quitclaim  deed, 
and  it  is  error  for  the  trial  court  to  re- 
quire him  to  elect  between  the  two  actions. 
Mav  V.  Cummings,  —  N.  D.  — ,  130  N.  W. 
828. 

26.  The  rights  of  the  parties  should  be 
determined  by  a  judgment  of  the  court  in 
an  ordinary  action,  and  not  by  mandamus, 
where  the  holder  of  road  warrants,  issued 
by  a  county,  seeks  to  recover  thereon,  and 
the  county  denies  its  liability  upon  the 
grounds  that  the  warrants  had  been  paid, 
and  that  they  were  illegal  and  void,  as 
having  been  issued  in  violation  of  constitu- 
tional provisions.  Cnster  County  Bank  v. 
Custer  County,  18  S.  D.  274,  100  N.  W. 
424. 

27.  One  who  is  defrauded  by  a  false  state- 
ment, which  is  made  to  induce  and  does  in- 
duce the  execution  of  a  contract,  has  a 
choice  of  remedies:  (1)  To  affirm  the  con- 
tract and  take  its  benefits,  so  far  as  ob- 
tainable, and  recover  any  damages  sustained 
by  the  false  statement;  or  (2)  to  rescind 
the  contract  and  recover  any  moneys  paid 
or  property  delivered  under  it.  Sonnesyn 
v.  Akin,  14  N.  D.  248,  104  N.  W.  1026. 

28.  A  party  may  maintain  an  action  for 
injury  to  growing  trees  and  improvements 
on  real  estate,  treating  them  as  personalty, 
independently  of  the  action  for  injury  to 
the  realty.  Chudy  v.  Larkin,  —  S.  D.  — , 
120  }J.  W.  755. 

29.  A  parfy  may  elect  a  form  of  remedy, 
and  may  institute  an  action  to  recover  the 
value  of  full-grown  timber  valuable  in  it- 
self, independently  of  the  damage  to  real 
property,  but  this  does  not  apply  to  fruit 
trees  and  young  growing  timber  which 
have  no  appreciable  value  when  severed 
from  the  freehold.  Chudy  t.  Larkin,  — 
a  D.  — ,  129  N.  W.  765. 


2.  Effect. 

Estoppel  by  inconsistent  acts  or  claims  in 
judicial  proceeding,  see  Estoppel,  II. 
i,  2. 

Bar  of  former  judgment,  see  Judgment,  II. 

30.  The  doctrine  of  election  of  remedies 
has  no  application  to  a  case  where  a  new 
trial  is  awarded  because  of  variance  between 
a  contract  as  alleged  and  as  proved,  so  as 
to  estop  a  party  from  amending  his  com- 
plaint so  as  to  conform  to  the  proof.  Stoero 
V.  GIngerv,  —  S.  D.  — ,  123  X.  W.  863. 

31.  N.  D.  Rev.  Codes  1905,  §§  7520,  7534, 
define  the  nature  of  the  recovery  which  may 
be  had  by  the  plaintifT  in  actions  to  deter- 
mine adverse  claims  to  real  property,  and 
one  who  has  proceeded  under  the  provisions 
of  said  chapter  can  only  recover  a  money 
judgment  for  the  value  of  the  use  and  occu- 
pation except  when  he  shows  damages  by 
waste  or  removal  of  the  property  from  the 
premises.  Golden  Vallev  Land  &  Cattle 
Co.  V.  Johnstone,  —  N.  D.  — ,  128  N.  W. 
691. 

32.  In  plaintiff's  original  complaint,  he 
based  his  right  of  recovery  upon  a  chattel 
mortgage,  claiming  merely  a  special  prop- 
erty in  the  grain.  Subsequently  he  was 
permitted  to  amend  his  complaint  by  aban- 
doning such  theory,  and  alleging  ownership 
of  the  grain  by  virtue  of  a  farm  contract. 
Held,  that,  by  adopting  the  theory  of  re- 
covery set  forth  in  the  original  complaint, 
plaintiff  did  not  thereby  preclude  himself 
from  receding  therefrom,  nor  did  such  act 
evince  an  intention  on  his  part  to  waive  his 
legal  title  under  the  contract,  since  he. had 
m>  election  of  remedies,  as  his  only  cause 
of  action  was  grounded  upon  his  title  under 
the  farm  contract ;  the  chattel  mortgage  not 
having  attached  to  the  grain  at  the  date  of 
the  conversion.  McFadden  v.  Thorpe  Eleva- 
tor Co.  18  N.  D.  93,  118  N.  W.  242. 

33.  An  action  to  enforce  a  lien  of  attach- 
ment for  the  purchase  price  upon  specific 
property  of  a  discharged  bankrupt  wh'ch 
had  been  held  exempt  in  the  bankruptcy 
proceedings  is  not  an  action  to  recover 
specific  chattels,  and  plaintiff,  by  electing 
to  sue  for  a  money  judgment,  does  not  waive 
his  right  to  recover  the  property.  F.  Mayer 
Boot  &  Shoe  Co.  v.  Ferguson,  —  N.  D.  — , 
126  N.  W.  110. 

b.  Splitting;  Suit  hy  Aatignee  of  Part  of 
Claim. 

34.  An  assignee  of  a  part  of  a  credit  or 
of  a  chose  in  action  cannot,  without  the 
consent  of  the  obligor,  maintain  an  action 
at  law  thereon.  Rogers  v.  Penobscot  Min. 
Co.  83  C.  C.  A.  380,  154  Fed.  606. 

35.  The  assignee  of  part  of  a  chose  in 
action  may  maintain  a  suit  in  equity  upon 
his  claim  on  condition  that  he  makes  the 
owners  of  the  other  portions  of  the  claim 
parties  thereto.  Rogers  v.  Penobscot  Min. 
Co.  83  C.  C.  A.  380,  154  Fed.  606. 

36.  The  assignee  of  a  part  of  the  Interest 
of  a  cestui  que  trust  in  real  or  personal 
property  may,  without  the  consent  of  the 
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assignor,  maintain  a  suit  in  equity  to  en- 
force the  execution  of  the  tnis4^  Rogers 
V.  Penobscot  Min.  Co.  83  C.  C.  A.  380,  164 
Fed.  606. 

c.  Joinder. 

Joinder  of  legal  and  equitable  causes  as 
ground  for  dismissal,  see  infra,  152. 

Misjoinder  in  plet^ding,  see  Pleading,  II.  m. 

Duplicity  in  pleading,  see  Pleading,  II.  n. 

Multifariousness  in  pleading,  see  Pleading, 
II.  o. 

See  also  Trial,  53. 

37.  A  cause  of  action  for  equitable  relief 
from  a  forfeited  mechanics'  lien  may  be 
joined  with  a  cause  of  action  to  recover 
the  penalty  imposed  by  the  statute  for  fail- 
ing to  release  the  lien  on  demand.  Sheets 
V.  Prosser,  16  N.  D.  180,  112  N.  W.  72. 

38.  A  complaint  which  attempts  to  join 
an  action  for  mandamus  to  compel  county 
officers  to  put  property  on  the  tax  list  of 
the  county,  and  an  action  for  an  injunction 
to  restrain  the  collection  of  plaintiff's  taxes, 
is  demurrable  for  misjoinder  of  causes  of 
action.  Clark  v.  Lawrence  County,  23  S. 
D.  77,  120  N.  W.  764. 

39.  Where  one  recovered  a  judgment  in 
a  county  court,  which  he  assigned  pending 
appeal,  the  appellants  having  given  a  costs 
bond  and  a  supersedeas  bond,  both  contained 
in  one  instrument,  and  the  assignor  re- 
covered a  judgment  for  costs  in  the  supreme 
court  on  affirmance  of  his  judgment  in  the 

1  county  court,  two  causes  of  action  resulted, 
one  upon  the  judgment  of  the  county  court 
to  the  assignee,  and  the  judgment  for  costs 
to  assignor.  Jerome  v.  Rust,  21  S.  D.  lOT, 
110  N.  W.  780,  reversed  on  rehearing  in 
23  S.  D.  409,  122  N.  W.  344. 

40.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
S  144,  providing  for  joinder  of  causes  of 
action,  an  action  for  the  value  of  personal 
property  transferred  by  the  bankrupt  in 
contravention  of  the  bankruptcy  act  and 
an  iiction  for  money  likewise  paid  by  him 
in  contravention  of  the  act  were  properly 
joined.  Bowler  v.  First  Nat.  Bank,  22  S. 
D.  71,  115  N.  W.  517. 

41.  If  a  mortgage  is  executed  and  a  con- 
veyance made  to  a  creditor  affecting  differ- 
ent parcels  of  real  property,  one  of  which  is 
situate  beyond  the  state,  one  suit  may  be 
maintained  by  the  trustee  in  bankruptcy 
to  avoid  both  as  preferences,  under  a  statute 
permitting  a  plaintiff  to  unite  in  the  same 
complaint  several  causes  of  action,  where 
all  arise  out  of  claims  against  a  trustee  by 
virtue  of  a  contract  or  by  operation  of  law, 
because  the  creditor  receiving  such  pref- 
erences becomes  thereby  an  involuntary 
trustee.  Bowler  v.  First  Nat.  Bank,  21 
8.  D.  449,  130  Am.  St.  Rep.  725,  113  N.  W. 
018. 

Different  parties  plaintiff. 
Nonjoinder    or    misjoinder    as    ground    for 
demurrer,   see  Pleading,   326-333. 

42.  An  action  by  the  assignee  of  a  judg- 
ment is  improperly  joined  with  one  by  the 
ussignor  to  recover  the  appeal  costs  on  the 


affirmance  of  that  judgment  which  did  not 
pass  by  the  assignment.  Jerome  v.  Rust, 
21  S.  b.  191,  110  N.  W.  780,  reversed  oil 
rehearing  in  23  S.  D.  409,  122  N.  W.  344. 

43.  The  mortgagor  and  mortgagee  of  chat- 
tels may  join  in  an  action  to  recover  such 
mortgaged  chattels,  although  the  possessory 
right  to  the  property  was  exclusively  in  the 
mortgagor  at  the  time  of  its  wrongful  tak- 
ing and  detention,  the  seizure  of  the  mort- 
gaged chattels,  even  if  under  attachment  or 
execution,  constituting  an  infringement  on 
the  rights  of  the  mortgagee,  entitling  him 
to  come  into  the  action  for  the  purpose  of 
asserting  his  lien.  Longerbeam  v.  Huston, 
20  S.  D.  264,  105  N.  W.  743. 
Different  parties  defendant. 
Nonjoinder  or  misjoinder  as  ground  for  de- 
murrer, see  Pleading,  326-333. 

See  also  infra,  61. 

44.  Under  S.  D.  Code  Civ.  Proc.  §  90, 
plaintiff  has  the  right  to  join  as  defendants 
the  original  obligor  and  the  guarantor  in 
an  action  on  contract.  Senn  v.  Connellv,  23 
S.  D.  168,  120  N.  W.  1097. 

45.  S.  D.  Laws  1897,  chap.  72,  §  16,  does 
not  give  the  right  to  maintain  a  joint  action 
against  the  dhH'erent  sellers  of  intoxicating 
liquors  whose  acts  have  contributed  to  cause 
injury  to  the  person  to  whom  the  right  of 
action  is  given  therefor.  Kennedy  v.  Gar- 
rigan,  23  S.  D.  266,  121  N.  W.  783. 

d.  Distinction    tetween   Law   and   Equity; 
When  Action  Equitable. 

46.  A  statute  abolishing  the  distinction 
between  actions  at  law  and  in  equity,  and 
establishing  a  single  form  of  action,  vio- 
lates no  constitutional  or  vested  right  of 
suitors.  Kenny  v.  McKenzie,  on  rehearing, 
—  S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127  N.  W. 
697,  affirming  23  S.  D.  Ill,  —  L.R.A.(N.S.) 
— ,  120  N.  W.  781. 

47.  Common-law  actions  or  "cases  at  law" 
in  their  broadest  classification  embraced 
actions  for  the  recovery  of  specific  real 
property  or  specific  personal  property,  or 
of  money  in  contract  or  tort  actions,  where 
the  right  asserted  was  founded  upon  the 
strict  rules  of  law  as  distinguished  from 
the  assertion  of  equitable  rights  recognized 
only  in  courts  of  chancery.  Kenny  v.  Mc- 
Kenzie, —  S.  D.  — ,  —  L.R.A.(N.S.)  — , 
127  N.  W.  697. 

48.  An  action  to  recover  a  reward  is  an 
action  at  law,  triable-  to  a  jury,  and  such 
an  action  is  not  changed  to  one  of  equitable 
cognizance  by  the  fact  that  other  claimants 
have  been  permitted  to  intervene  under 
N.  D.  Rev.  Codes  1899,  §  6239,  and  assert 
their  claims  to  the  same  reward.  The  rule  is 
otherwise  when  a  defendant  against  whom 
there  are  other  claimants  for  the  same  debt 
interpleads  such  claimants,  and  secures  his 
own  discharge,  and  pays  the  money  into 
court,  pursuant  to  §  5240.  Couch  v.  State, 
14  N.  D.  361,  103  N.  W.  942. 

49.  While  an  action  to  determine  adverse 
claims  under  S.  D.  Code  Civ.  Proc.  §  675, 
as  originally  instituted,  was  in  the  form  of 
a  legal  action,  an  answer  alleging  tlint  the 
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pUiotiff  retained  only  the  equitable  title, 
iiaving  conveyed  the  legal  title  to  the  de- 
fendants, as  security  for  a  pretended  in- 
(l«btedne8s,  brings  it  within  the  ordinary 
provisions  of  an  equitable  action  to  quiet 
title.  Mitchell  v.  Black  Eagle  Min.  Co.  — 
S.  D.  — ,  128  N.  W.  159. 

50.  An  action  to  recover  from  a  real- 
estate  dealer  the  difference  between  what  he 
received  from  the  sale  of  the  plaintiff's 
land  and  what  he  paid  over,  while  the  facts 
pleaded  would  show  that  the  defendant  be- 
came a  trustee  for  the  plaintiff  of  the  pro- 
ceeds received  from  the  farm,  yet  such 
trusteeship  was  entirely  closed  and  the 
amount  due  the  plaintiff  was  fixed,  being 
the  difference  between  what  he  received  and 
liis  expenses,  is  an  action  at  law.  Chrystal 
v.  Gerlach,  —  S.  D.  — ,  126  N.  W.  633. 

51.  Where    the    complaint  in    an    action 
on  a  water  right  allsged  that  the  plaintiff 
was  the   owner    of    irrigation   ditches   and 
canals  known  as  the  R.  ditch,  and  that  the 
defendant    in    three    certain    years   without 
tlie   permission    of    the    plaintiff    or    order 
of  the  court  repeatedly  interfered  with  and 
cut  said  ditch  and  diverted  a  large  quantity 
of  water  therefrom,  and  asked  for  damages 
for  such  injury   in  the  sum  of  $300,   and 
that  the  defendant  be  restrained  from  fur- 
ther interfering  with  said  ditch  and  water 
right,  and  the  defendant  answered  setting 
out  a  grant  from  a  former  owner  of  the 
water  right  of  the  right  to  take  a  certain 
amount   of    water    for    irrigation    purposes, 
and  asked  that  the  plaintiff  be  restrained 
from    interfering    with    his   right   to    take 
such  water  from  said  ditch,  the  action  was 
ao  equitable   action,  and  not  one  in  tort, 
«o  that  the  defendant  properly  pleaded  an 
equitable  defense  therem.     Redwater  Land 
i  Canal  Co.   ▼.  Jones,  —  S.  D.  — ,  130  N. 
W.  85. 


III.  Partus. 

a.  Jn  General. 

Joinder  of  parties,  see  supra,  42-45. 

Who  may  maintain  action,  see  supra,  I.  c. 

Who   may    maintain   action   of   claim  -  and 

delivery,    see    Claim    and    Delivery,    1. 

Who  may    maintain   action  to  quiet  title, 

see  Cloud  on  Title,  III. 
Right  of    stockholder   to   maintain   action, 

see  Corporations,  III.  c. 
Who  may   recover   for   causing  death,   see 

Death,  3-5. 
Right  of  taxpayer  to  maintain  injunction 

suit,  see  Injunction,  I.  g. 
Who  may  maintain  mandamus  proceedings, 

see  Slandamus,  II.  a. 
VVlio  may  foreclose  mortgage,  see  Mortgage, 
VU.  b. 

32.  Where  a  right  of  recovery  is  given 
by  statute,  and  the  exercise  of  that  right 
is  committed  to  particular  persons,  it  cannot 
be  exercised  by  another  person,  even  though 
be  may  be  the  sole  beneficiary.    Harshman 


v.  Northern  P.  R.  Co.  14  N.  D.  69,  103  N. 
W.  412. 


b.  Proper  or  Necessary  Partie*. 

1.  In  General. 

First  objecting  as  to,  on  appeal,  see  Appeal 
and  Error,  778. 

Parties  to  injunction  suit,  see  Injunction, 
II.  b. , 

In  contest  of  local  option  election,  see  In- 
toxicating Liquors,   14. 

Parties  defendant  in  mandamus  proceed- 
ing, see  Mandamus,  II.  d. 

Nonjoinder  or  misjoinder  as  ground  for  de- 
murrer, see  Pleading,  326-333. 

53.  If  a  proper  party  cannot  be  made  a 
party  to  the  suit  because  he  is  beyond  the 
jurisdiction,  or  his  joinder  would  oust  the 
jurisdiction  as  to  other  parties  before  it, 
the  suit  may  proceed  without  him  and  the 
decree  will  not  affect  his  interests.  Rogers 
V.  Penobscot  Min.  Co.  83  C.  C.  A.  380,  154 
Fed.  606. 

64.  Every  party  to  an  action  who  has  an 
interest  in  a  controversy  or  subject-matter 
which  is  separable  from  the  interests  of  the 
parties  before  the  court  so  that  it  will  not 
necessarily  be  directly  and  injuriously  af- 
fected by  a  decree  which  does  complete  jus- 
tice between  them  is  a  proper  party.  Rogers 
V.  Penobscot  Min.  Co.  83  C.  C.  A.  380,  154 
Fed.  606. 

55.  An  indispensable  party  to  an  action 
is  one  who  has  such  an  interest  in  the  sub- 
ject-matter of  the  controversy  that  a  final 
decree  between  the  parties  before  the  court 
cannot  be  made  without  injuriously  affect- 
ing his  interests,  or  leaving  the  controversy 
in  such  a  situation  that  its  final  determina- 
tion Aiay  be  inconsistent  with  equity  and 
good  conscience.  Rogers  v.  Penobscot  Min. 
Co.  83  C.  C.  A.  380,  154  Fed.  606. 

56.  It  is  not  indispensable  that  all  the 
parties  to  a  suit  in  equity  should  hate  an 
interest  in  all  the  matters  contained  in 
the  litigation,  but  it  is  sufBcient  if  each 
party  has  an  interest  in  some  essential 
matter  involved  in  the  suit,  and  such  mat- 
ters are  connected  with  the  others.  Rogers 
V.  Penobscot  Min.  Co.  83  C.  C.  A.  380,  164 
Fed.  606. 

57.  The  failure  of  a  party  to  make  an 
objection  on  the  ground  of  the  absence  of 
necessary  parties  does  not  affect  the  rule 
that  a  contract  cannot  be  reformed  and 
specific  performance  decreed  unless  all  tlie 
necessary  parties  are  before  the  court. 
Riggs  Land  Co.  v.  Motley,  —  S.  D.  — ,  124 
N.  W.  438. 

2.  County  or  Municipality. 

'58.  A  county  claiming  a  tax  lien  on  lands 
under  process  of  condemnation  for  public 
use  is  not  a  necessary  party  to  the  proceed- 
ing. St.  Paul,  M.  &  M.  R.  Co.  v.  BlaJcemore, 
—  N.  D.  — ,  122  N.  W.  333. 
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59.  Citv  or  village  ordinances,  though 
penal  in  character,  are  not  "criminal  laws," 
and  prosecutions  under  city  or  village  ordi- 
nances are  not  covered  by  that  section  of 
the  Constitution,  which  reads:  "All  prose- 
cutions shall  be  in  the  name  and  by  the  au- 
thority of  the  state  of  North  Dakota." 
Consequently  the  action  was  properly 
brought  in  the  name  of  the  village.  Litch- 
ville  v.  Hanson,  —  X.  D.  — ,  124  N.  W. 
1119. 

3.  Jii  Actions  on  Contracts  Oenerally. 
See  also  infra,  74. 

60.  All  parties  to  a  joint  contract  should 
be  made  parties  defendant  in  an  action  to 
enforce  the  obligations  imposed  by  such  con- 
tract. Clements  v.  Miller,  13  N.  D.  170, 
100  N.  W.  239. 

60a.  One  who  is  not  a  party  to  a  con- 
tract, and  disclaims  any  interest  in  it, 
is  not  a  necessary  party  plaintiff  in  an 
action  to  enforce  it.  Bennett  v.  Glaspell, 
15  N.  D.  239,  107  N.  W.  45. 

61.  Appellant,  payee  on  a  promissory  note 
secured  by  a  chattel  mortgage,  sold  and 
transferred  the  same  and  indorsed  on  the 
back  of  the  note,  "By  agreement  with  re- 
course after  all  security  has  been  exhausted, 
waiving  protest.  E.  K.  B." — ^held  that, 
until  the  security  was  exhausted,  no  cause 
of  action  accrued  against  such  indorser,  and 
he  cannot  be  joined  with  the  mortgagors  In 
an  action  to  foreclose  the  mortgage.  Smith 
V.  Snow,  16  N.  D.  306,  112  N.  W.  1062. 

62.  A  nonresident  principal  contractor, 
although  a  proper,  is  not  a  necessary,  party 
defendant  in  an  action  to  enforce  a  subcon- 
tractor's lien,  as  the  statutes  do  not  ex- 
pressly or  by  implication  require  the  prin- 
cipal contractor  to  be  a  party,  do  not  re- 
quire the  subcontractor  to  exhaust  his 
remedies  against  the  contractor  before  pro- 
ceeding against  the  property,  and  in  such 
an  action  the  owner  may  interpose  any 
defense  which  would  be  available  to  the 
contractor;  S.  D.  Rev.  Civ.  Proc.  §  95,  pro- 
viding that  the  court  may  determine  any 
controversy  between  the  parties  before  it, 
wnen  it  can  be  done  without  prejudice  to 
the  rights  of  others,  or  by  saving  their 
rights;  and  §  708,  that  any  person  having 
a  lien  under  such  statutory  provision  may 
bring  an  action  to  enforce  the  same  in  the 
circuit  court  of  the  countj'  where  the  prop- 
erty charged  with  the  lien  is  situated,  and 
that  all  persons  claiming  liens  may  be 
joined  in  the  same  action.  Burgi  v.  Kudg- 
ers,  20  S.  D.  646,  108  N.  VV.  253. 

Bond*. 

63.  Since  a  bond,  indicating  that  it  was 
the  surety  that  was  to  be  held  liable  upon 
the  same,  is  an  undertaking  executed  not 
by  the  accused,  but  on  his  behalf  by  his 
bail,  the  accused  is  not  a  necessary  party 
to  an  action  upon  such  bond,  for  a  breach  of 
the  conditions  thereof.  State  v.  Western 
Surety  Co.  —  S.  D.  — ,  128  N.  W.  173. 

64.  *In  an  action  upon -a  bond  given  by  the 


defendant  as  surety  for  a  contractor  in 
constructing  a  municipal  sewer,  in  which 
bond  the  defendant  was  jointly  and  several- 
ly liable,  the  complaint  w^as  not  insufficient 
because  the  contractor  and  the  construction 
company  were  not  made  parties  to  the  ac- 
tion along  with  the  defendant,  and  were  not 
served  with  process.  Milbank  v.  Western 
Surety  Co.  21  S.  D.  261,  111  N.  W.  561. 

4.  Effect  of  Assignment. 

65.  Under  the  old  chancery  rule,  other 
assignees  of  a  chose  in  equity  are  necessary 
parties  to  an  action  by  an  assignee  of  a  part 
thereof,  and  should  be  joined  if  practicable. 
Rogers  v.  Penobscot  Min.  Co.  83  C.  C.  A. 
380,  154  Fed.  606. 

06.  One  who  has  assigned  all  his  right  in 
a  chose  in  action  to  different  parties  is  not 
a  necessary  party  to  a  suit  in  equity  by  one 
of  the  assignees.  Rogers  v.  Penobscot  Min. 
Co.  83  C.  C.  A.  380,  154  Fed.  606. 

67.  Assignees  of  other  parts  of  a  chose 
in  action  are  not,  under  the  rules  prevaili|ig 
in  the  Federal  courts,  indispensable  parties 
to  an  action  by  one  assignee,  and  if  they 
are  beyond  the  jurisdiction  of  the  court,  or 
if  their  presence  would  oust  its  jurisdiction 
over  other  parties  before  it,  the  suit  may 
proceed  without  them,  and  a  decree  which 
does  complete  justice  between  the  parties 
before  the  court  may  be  rendered  without 
directly  and  injuriously  affecting  their  in- 
terests. Rogers  v.  Penobscot  Min.  Co.  83 
C.  C.  A.  380,  154  Fed.  606. 

68.  If  the  assignor  of  a  judgment  in 
whose  favor  a  right  of  action  existed  for 
breach  of  the  appeal  bond  thereon,  was  un- 
willing to  join  as  plaintiff  in  a  suit  on  such 
bond,  he  could,  under  S.  D.  Code  Civ.  Proc. 
§  90,  have  been  joined  as  defendant.  Jerome 
V.  Rust,  23  S.  D.  409,  122  N.  W.  344. 

5.  Decedents  Estates. 

69.  An  action  for  the  cancelation  of  con- 
veyances of  real  property  was  properly  con- 
tinued by  the  executor  without  joining  the 
residuary  legatees  as  parties,  as  tlicir  rights 
were  fully  protected  by  the  court's  order 
allowing  them  to  intervene  if  they  so  de- 
sired, under  S.  D.  Rev.  Code  CMv.  Proc.  § 
82,  providing  tliat  an  executor  may  sue 
without  joining  the  person  for  whose  benefit 
the  action  is  prosecuted;  S.  D.  Kev.  Prob. 
Code,  §§  147,  242,  243,  providing  that  the 
executor  must  take  all  the  real  estate  of 
his  decedent  into  his  possession,  and,  for  the 
purpose  of  bringing  suits  to  quiet  title  or 
for  partition  of  such  estate,  the  possession 
of  the  executor  is  the  possession  of  the 
heirs  or  devisees;  and  that  actions  for  the 
recovery  of  any  real  property  or  for  posses- 
sion thereof  may  be  maintained  by  and 
against  exeoutors  in  all  eases  and  in  the 
same  courts  in  which  the  same  might  have 
been  maintained  by  or  against  the  testator. 
Subera  v.  Jones,  20  S.  D.  628,  108  N.  W. 
26. 
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6.  Suits   Involtnng  Real '  Estate. 

Setting  aside  judgment  for  failure  to  dis- 
close names  of  parties,  see  Judgment, 
161. 

Parties  to  foreclosure  suit,  see  Mortgage, 
VII.  e. 

70.  The  owner  of  land  who  has  subse- 
quently conveyed  to  another  is  a  party  ab- 
solutely necessary  to  an  action  to  reform 
a  conti'act  for  the  sale  of  land,  and  for  a 
decree  of  specific  performance  thereon. 
Riggs  Land  Co.  v.  Motley,  —  S.  D.  — ,  124 
N.  W.  438. 

71.  In  an  action  to  reform  a  contract  for 
the  sale  of  land  and  for  a  decree  of  specific 
performance  thereon,  the  relief  prayed  for 
cannot  be  granted  unless  all  the  necessary 
parties  are  before  the  court.  Riggs  Land 
Co.  V.  Motley,  —  S.  D.  — ,  124  N.  W.  438. 

71a.  All  persons  connected  with  a  contract 
of  sale  of  school  lands  issued  under  S.  D. 
Const,  art.  8,  §§  5  and  6,  and  Laws  1890, 
chap.  136,  should  be  made  parties  to  an  ac- 
tion brought  by  the  purchasers  at  an  execu- 
tion sale  of  the  interest  of  the  judgment 
debtor  in  such  lands  held  under  a  contract 
of  gale,  to  compel  the  issuance  of  a  patent  of 
such  lands  to  them  by  the  commissioner  of 
school  lands.  Brooke  v.  Eastman.  17  S.  D. 
339,  96  N.  W.   699. 

72.  In  an  action  to  quiet  title  to  land, 
plaintiff  claiming  title  by  virtue  of  a  con- 
veyance from  the  fee  owner  and  defendant 
by  virtue  of  a  tax  deed,  a  mortgagee  was 

'  not  a  necessary'  party  defendant,  under  S. 
D.  Code  Civ.  Proc.  §  95,  providing  that  the 
court  may  determine  any  controversy  be- 
tween the  parties  before  it,  when  it  can  be 
<lone  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights.  Grigsby 
V.  Wolven,  20  S.  D.  623,  108  N.  W.  250. 

73.  In  an  action  to  secure  a  return  of 
papers  in  a  land  deal  and  the  cancelation 
of  a  recorded  contract  to  convey,  because 
of  the  vendee's  refusal  to  fulfil  his  part  of 
the  contract,  n  party  who  signed  the  con- 
tract as  plaintiff  s  agent  is  neither  a  neces- 
sary nor  a  proper  party  defendant.  Dal 
T.  Fischer,  20  S.  D.  426,  107  N.  W.  534. 

7.  Corporations  or  Stockholders. 

74.  A  corporation  is  a  proper,  but  not 
an  indispensable,  party  to  an  action  to  en- 
force a  contract  by  w'hich  plaintiff  was  to 
procure  options  to  purchase  certain  min- 
ing claims  in  the  name  of  one  of  the  de- 
fendants; that  they  should  organize  such 
corporation ;  and  that  such  defendant  should 
convey  to  it  such  options  and  transfer 
to  plaintiff  a  certain  number  of  the  shares 
of  stock  in  such  corporation.  Rogers  v. 
Penobscot  Min.  Co.  83  C.  C.  A.  380,  154 
Fed.  606. 

75.  The  church  corporation  is  not  a  nee- 
<*8ary  party  to  an  action  between  two  fac- 
tions thereof,  where  the  acts  complained  of 
were  not  its  acts,  and  such  acts  have  not 
iojured  or  affected  it  or  deprived  it  of  any 
of  its  property,  and  it  took  no  part  in  the 


controversy  between  said  factions.  Peterson 
v.  Christianson,  18  S.  D.  470,  101  N.  W.  40. 

76.  In  a  sequestration  proceeding  against 
an  insolvent  corporation  under  N.  D.  Rev. 
Codes  1899,  §  5761,  the  stockholders  nre 
not  to  be  made  parties;  but  they  should  be 
joined  where  the  suit  is  a  general  creditors' 
suit  under  §§  6767-5770.  Marshall- Wei  Is 
Hardware  Co.  v.  New  Era  Coal  Co.  13  N.  1). 
3^6,  100  N.  W.  1084. 

c.  Substitution. 

By  transferee  of  bankrupt,  see  Bankruptoy, 

25. 
See  also  infra,  93,  168. 

77.  The  right  to  ask  for  substitution  under 
N.  D.  Rev.  Codes  1899,  §  5234,  upon  transfer 
of  subject-matter,  pendente  lite,  rests  sole- 
ly with  the  purchaser,  and  may  be  exercised 
at  his  option,  whereupon  the  allowance  of 
a  substitution  is  discretionary  with  the 
court,  but  in  case  of  disallowance  the  ac- 
tion shall  be  continued  in  the  name  of  the 
original  party.  Sykes  v.  Beck,  12  N.  D. 
242,  96  N.  W.  844. 

78.  The  equity  rule  wliich  prohibits  a 
purchaser  of  the  subject-matter  of  an  ac- 
tion pendente  lite  from  further  prosecuting 
the  action  in  the  name  of  the  original  party 
has  been  abolished  in  this  state  by  N.  D. 
Rev.  Codes  1899,  §  5234,  which  provides 
that  "no  action  shall  abate  ...  by  the 
transfer  of  any  interest  therein  .  .  . 
and  that  in  case  of  such  transfer,  .  .  . 
the  action  shall  be  continued  in  the  name  of 
the  original  party,  or  the  court  may  allow 
the  person  to  whom  the  transfer  is  made 
to  be  substituted  in  the  action."  Sykes  v. 
Beck,  12  N.  D.  242,  96  N.  W.  844. 

79.  A  man  and  bis  wife  made  a  contract 
with  their  son,  whereby  they  sold  to  him 
all  their  real  and  personal  property  in  con- 
sideration that  he  should  make  certain  pro- 
visions for  their  support,  pay  all  existing 
debts,  and  pay  thera  $1,000  in  money  in  cer- 
tain annual  instalments,  to  be  secured  by  a 
mortgage  on  the  land,  and  the  balance  after 
their  death  to  be  paid  to  two  other  sons, 
which  mortgage  was  never  given,  and,  the 
wife  having  died,  the  husband  becoming 
dissatisfied  with  the  son's  treatment  of  him, 
left  the  latter's  home  and  commenced  suit 
to  enforce  the  contract,  but  died  soon  after, 
whereupon  the  court  substituted  the  other 
two  sons  as  plaintiff's  as  the  father's  suc- 
cessors in  interest.  Held,  that  such  sub- 
stitution was  without  authority  of  law,  as 
the  debt  due  the  father  was  the  property  of 
the  estate,  and  not  the  sons'.  Friese  v. 
Friese,  12  N.  D.  82,  95  N.  W.  446. 

d.  Intervention. 

Right  of  foreign  corporation  to  intervene, 
see  Corporations,  01. 

Matters  as  to  intervention  generally,  see 
Intervention. 

Effect  of  application  for  leave  to  intervene 
after  rendition  of  'udgment,  see  Judg- 
ment, 201. 

See   also  supra,  48. 
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80.  Every  person  is  entitled  to  access  to 
the  courts  of  justice  without  interference 
from  persons  who  have  no  interest  in  mat- 
ters in  litigation^  so  that  a  person  who  has 
no  interest  in  the  matter  mav  not  intervene. 
Re  McCIellan,  —  S.  D.  — ,  129  N.  W.  1037. 

81.  The  interest  which  an  intervener  mtist 
have  in  the  matter  in  litigation  to  entitle 
him  to  intervene,  must  be  such  that  he  will 
will  either  gain  or  lose  by  the  direct  legal 
operation  and  effect  of  the  judgment.  Re 
McCIellan,  —  S.  D.  — ,  129  N.  W.  1037. 

82.  If  the  assignor  of  a  judgment,  in 
whose  favor  a  right  of  action  existed  for 
breach  of  an  appeal  bond  thereon,  had  sued 
on  said  bond,  the  assignee  of  judgment 
would,  under  S.  D.  Code  Civ.  Proc.  §  96, 
have  the  right  to  intervene  in  suit.  Jerome 
V.  Rust,  23  S.  D.  409,  122  N.  W.  344. 

83.  The  fact  that  a  warrant  of  attach- 
ment has  been  levied  upon  the  property  of  a 
bankrupt  does  not  authorize  the  trustee  in 
bankruptcy  to  intervene  in  the  action  in 
which  the  attachment  issued  for  the  purpose 
of  obtaining  possession  of  the  attached 
propertv.  Jewet  Bros.  v.  Huffman,  14  N. 
D.  110,  103  X.  W.  408. 

84.  Where  a  party  appeared  and  contested 
the  appointment  of  another  as  administra- 
tor, and  alleged  that  he  was  the  son  of  the 
decedent  and  was  entitled  to  be  appointed 
as  such  administrator,  and  the  state  ap- 
peared by  its  attorney  general  and  con- 
tested his  appointment,  alleging  that  he  was 
not  a  son  of  the  decedent,  and  that  the 
latter  died  without  heirs  or  next  of  kin,  the 
state  did  not  have  such  an  interest  in  the 
appointment  of  the  administrator  as  en- 
titled it  to  so  intervene.  Re  McCIellan, 
—  S.  D.  — ,  129  X.  W.  1037. 

e.  Bringing  in  A'etc  Parties. 

Motion  for,  as  part  of  record  on  appeal,  see 
Appeal  and  Error,  121. 

Review  of  discretion  as  to,  see  Appeal  and 
Error.  592.  622. 

In  action  for  sequestration  of  insolvent  cor- 
poration,   see    Corporations,    46. 

Setting  aside  judgment  for  purpose  of 
bringing  in  new  parties,  see  Judgment, 
158. 

See  also  infra,  150. 

85.  X.  D.  Rev.  Codes  190.),  §  6824,  re- 
quiring the  court  to  bring  in  new  parties 
needful  for  a  complete  determination  of  the 
controversy,  has  no  application  after  the 
judgment  is  entered.  St.  Paul,  M.  &  M.  R. 
Co.  V.  niakemore,  —  X.  D.  — ,  122  X.  W. 
33:<. 

80.  The  right  to  bring  in  proper  parties, 
even  after  judgment,  exists  under  the  stat- 
utes, and  is  also  one  of  the  inherent  powers 
of  court  to  control  their  own  judgments. 
Dedrick  v.  Charrier,  15  N.  D.  515,  125  Am. 
St.  Rep.  608,  108  X.  W.  38. 

87.  Under  S.  D.  Rev.  Code  Civ.  Proc.  §  95, 
which  provides  that  "when  a  complete  de- 
termination of  a  controversy  cannot  be  had 
without  the  presence  of  other  parti?8  the 
court  must  cause  them  to  I)e  brought  in," 
the  maker  of  a  note,  in  an  action  thereon  by 


the  indorsee,  is  not  entitled  to  have  the 
payee  who,  he  claims,  is  the  owner  thereof, 
made  a  codefendant,  where  proof  of  the 
allegations  in  his  answer  that  the  note  was 
executed  without  consideration,  and  is  still 
the  property  of  the  payee,  would  constitute  . 
a  complete  defense  to  the  action.  Bankers' 
Xat.  Bank  v,.  Security  Trust  Co.  19  S.  D. 
418,  103  N.  W.  654. 


IV.  Abatement  and  Revival. 

a.  By  Death. 

Requisites  of  judgment  rendered  after  death 
of  principal  defendant,  see  Judgment, 
18. 

See  also  infra,  93,  94. 

88.  The  death  of  some  of  the  defendants 
pending  an  action,  and  the  nonappointment 
of  administrators,  will  not  prevent  the  ac- 
tion from  proceeding  under  the  express 
provision  of  Dak.  Comp.  Laws  1887,  §  4884. 
Ward  V.  DuPree,  16  S.  D.  500,  04  X.  W. 
397. 

89.  In  an  action  brought  by  the  state 
on  the  relation  of  a  state's  attorney  for  the 
relief  provided  for  by  N.  D.  Rev.  Codes  1899. 
§  7605,  against  a  pai-ty  defendant,  and 
against  said  party  and  another  as  a  co- 
partnership, and  against  the  owner  of  the 
premises  for  maintaining  an  alleged  nui- 
sance contrary  to  the  provisions  of  said  sec- 
tion, the  person  sued  and  served  individual- 
ly died  alter  issue  joined  and  before  trial. 
Xo  service  was  obtained  upon  the  other 
party  alleged  to  be  a  member  of  the  part- 
nership, nor  did  he  appear  or  answer  be- 
fore trial.  On  the  trial  he  appeared  by  at- 
torney in  court,  and  participated  in-  the 
trial  upon  the  issues  raised  by  the  answers 
tiled  by  the  other  defendants,  which  placed 
in  issue  the  question  of  partnership,  but 
no  answer  was  served  by  or  for  him.  Held, 
That  the  action  abated  by  the  death  of  said 
party,  and  that  the  cause  of  action  did  not 
survive.  State  ex  rel.  Kellv  v.  McMaster, 
13  X.  D.  58,  99  X.  W.  58.  ' 

90.  A  married  woman  may  maintain  an 
action  on  the  bond  of  a  saloon  keeper  for 
damages  sustained  by  her  by  reason  of  the 
sale  of  intoxicating  liquors  to  her  husband, 
notwithstanding  the  death  of  such  saloon 
keeper,  as  such  action  is  one  on  contract 
and  survives  against  the  sureties,  and  could 
properly  be  continued  against  the  princi- 
pal s  personal  representative;  under  S.  D. 
Rev,  Pol,  Code,  §  2839,  providing  that  be- 
fore a  person  can  be  permitted  to  engage 
in  the  business  of  selling  intoxicating  li- 
quors he  must  execute  a  bond  with  sure- 
ties that  be  will  not  sell  or  furnish  any 
spirituous,  malt,  brewed,  fermented,  or  vin- 
ous liquors  to  any  adult  person  at  the  time 
intoxicated,  nor  to  one  in  the  habit  of  get- 
ting intoxicated,  and  that  he  will  pay  all 
danmges  that  may  be  adjudged  to  any  pei- 
son  for  injuries  for  breach  thereof;  §  2844. 
prohibiting  the  sale  by  a  licensed  saloon 
keeper  of  intoxicants  to  one  who  is  in  the 
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habit  of  getting  intoxicated;  and  §  2849, 
giving  a  married  woman  a  right  of  action 
on  ttuch  bond  for  all  damages  sustained  by 
lier  on  the  furnishing  intoxicants  to  her 
husbaud,  contrary  to  the  foregoing  section. 
Garrigan  v.  Huntimer,  20  S.  D.  182,  105 
S.  W.  278. 

b.  By  Other  Actions. 

,  ■  I 

See  also  Judgment,  113. 

91.  When  a  second  action  is  based  on 
substantially  the  same  state  of  facts  as  the 
first,  the  second  will  bo  dismissed  as  vexa- 
tious. McLain  v.  Nurnberg,  10  N.  D.  138, 
112  X.  W.  245. 

92.  Plaintiff  recovered  judgment  in 
justice  court  for  possession  of  certain  prem- 
ises and  for  rent  up  to  a  specified  period. 
Defendant  appealed  from  the  judgment  to 
the  district  court,  and  gave  an  approved 
supersedeas  bond  for  stay  of  execution,  and 
said  appeal  was  pending  and  undetermined 
when  plaintiff  commenced  another  action 
for  possession  of  the  same  premises  against 
the  same  defendant  and  for  rent  from  the 
time  of  the  recovery  thereof  in  the  former 
action.  Defendant  pleaded  the  pending  of 
the  former  action  in  his  answer.  Held,  that 
the  former  action  was  a  bar  to  the  second 
one.  McLain  v.  Xurnberg,  16  N.  D.  138, 
112  N.  W.  245. 

c.  Revival. 

93.  An  action  brought  by  the  state  for 
the  maintenance  of  a  nuisance  in  violation 
of  statute  being  abated  by  the  death  of  the 
principal  defendant,  his  personal  represen- 
tative could  not  be  joined  in  his  stead,  the 
action  being  personal  in  its  nature.  State 
«  rel.  Kellv  v.  McMaater,  13  N.  D.  58,  99 
X.  W.  58. 

94.  An  action  for  the  cancelation  of  con- 
veyances of  real  property  was  properly  con- 
tinued by  the  executor,  under  S.   D.  Rev. 
Code  Civ".  Proc.   §  91,  the  plaintiff  having 
died,  said  executor  being  entitled  to  pos- 
session of  his  decedent's  real  property  until 
the  estate   is   settled  or  delivered  over  by 
order  of  the   county  court  to  the  heirs  or 
devisees.     Subera  v.  Jones,  20  S.   D.  628, 
108  X.  \\:  26. 


v.  VENtne. 

a.  Generally. 

Of  bastardy  proceedings,  see  Bastardy,  1,  2. 

Kight  of  courts  of  one  state  to  enforce  laws 
of.  or  causes  of  action  arising  in,  an- 
otiier  state,  see  Conflict  of  Laws. 

Jurisdiction  over  lands  outside  of  state,  see 
Courts,  5. 

95.  In  action  on  a  contract  and  a  guar- 
anty thereof,  the  venue  may  be  laid  in 
either  the  county  where  the  original  obligor 
resides  or  is  served,  or  in  the  county  where 
the  guarantor  resides  or  is  served,  subj,ect 


to  the  right  of  the  circuit  court  to  order  a 
change,  provided  it  is  satisfied  upon  proper 
showing  that  the  claim  of  guaranty  is  fal.so 
and  made  for  fraudulent  purpose.  Senn  v. 
Connelly,  23  S.  D.  168,  120  X.  W.  1097. 

90.  In  determining  his  rights  with  refer- 
ence to  the  place  of  trial  of  a  civil  action, 
in  accordance  with  the  provisions  of  chap- 
ter 0,  §§  6827-8831,  X.  D.  Code  Civ.  Proc. 
a  defendant  is  not  required  to  examine 
critically  and  with  technical  exactness  the 
complaint;  but  may  assume  that  the  char- 
acter of  the  action  is  such  as  it  purports 
upon  the  face  of  the  complaint  to  be,  and 
plaintiff  who  has  deliberately  chosen  the 
form  and  substance  of  his  pleading  cannot 
be  heard  to  claim  that  the  chartM;ter  of  the 
action  through  deficiency  in  certain  ma- 
terial allegations  is  other  than  on  the  face 
of  the  complaint  it  appears  to  be.  V'iets  v. 
Silver,  —  X.  D.  — ,  126  N.  W.  239. 

07.  The  place  where  the  cause  of  action 
arose  under  a  policy  of  accident  insurance 
is  not  the  proper  place  of  trial  under  S.  D. 
Code  Civ.  Proc.  §  99,  subd.  6,  providing 
that  all  actions  brought  on  a  policy  of  in- 
surance to  recover  for  loss  or  damage  to 
property  insured  shall  be  the  county  or 
judicial  subdivision  where  the  property  is 
situated  at  the  time  loss  occurred.  Mullen 
V.  Northern  Acci.  Ins.  Co.  —  S.  D.  — ,  128 
X.  W.  483. 
Corporation  oases. 

98.  The  venue  of  an  action  against  a  do- 
mestic corporation,  under  R.  D.  Code  Civ. 
Proc.  §  101,  as  amended  by  Sess.  .Laws 
1900,  chap.  283,  is  the  judicial  subdivision 
where  the  corporation  has  its  principal 
place  of  business,  which  is  the  county  or 
subdivision  where  its  president,  secretary, 
and  board  of  directors  meet  to  transact  the 
governing  business  of  the  corporation  prop- 
er, and  where  the  bookb  of  the  corporation 
are  kept,  and  is  not  any  county  where  the 
corporation  may  happen  to  do  business. 
Mullen  V.  Xorthern  Acci.  Ins.  Co.  —  S. 
D.  — ,  128  N.  W.  483. 

99.  A  foreign  corporation  docs  not  reside 
within  the  state,  within  the  provisions  of 
the  statute  regulating  the  place  of  trial  of 
civil* actions,  and  fixing  the  proper  county 
therefor.  Ivanusch  v.  Great  Xorthern  R. 
Co.  —  S.  D.  — ,  128  N.  W.  333. 

100.  Since  S.  D.  Code  Civ.  Proc.  §  101, 
and  Dak.  Comp.  Laws  1887,  S  4800.  so  far  as 
they  regulate  the  place  of  trial  in  civil 
cases,  make  no  distinction  between  defend- 
ants who  are  corporations  and  those  who 
are  natural  persons,  if  the  defendant  is  n 
foreign  corporation  the  action  is  triable  in 
the  county  designated  in  the  complaint, 
which  is  the  proper  countv.  Ivanusch  v. 
Great  Northern  R.  Co.  —  S.  D.  — ,  128  .\ 
VV.  333. 

Criminal  and  qnasl  oriminal  eases. 

Variance  between   pleading  and   proof,  sec 
Evidence,  1068. 

101.  If  the  editor  and  proprietor  of  n 
newspaper  prints  a  libel  therein,  he  is  sub- 
ject to  a  criminal  prosecution  in  a  county 
of  the  state  other  than  that  in  which  his 
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printing  office  is  located,  but  in  which  he 
has  circulated  copies  of  such  paper  by  mail- 
ing it  to  subscribers  residing  therein.  State 
ex  rel.  Taubman  v.  Huston,  19  S.  D.  644, 
117  Am.  St.  Rep.  970,  104  N.  W.  451,  9 
A.  &  E.  Ann.  Cas.  381. 

102.  In  a  trial  for  embezzlement,  it  was 
not  error  for  the  court  to  charge  that  if  the 
crime  was  commenced  in  the  county,  and 
the  jury  believed  beyond  a  reasonable  doubt 
that,  within  the  time  and  within  the  county 
mentioned  in  the  information,  the  defend- 
ant was  intrusted  with  goods  as  bailee,  in- 
dividually or  jointly  with  others,  and  fraud- 
ulently converted  or  was  concerned  in  the 
conversion  of  the  goods,  they  should  find  the 
defendant  guilty  as  charged  in  the  com- 
plaint and  information,  since  S.  D.  Rev. 
Code  Crim.  Proc.  §  72,  provides  for  the  trial 
in  either  county,  where  the  crime  takes 
place  in  more  than  one  county.  State  v. 
Allen,  21  S.  D.  121,  110  N.  W.  92. 

103.  The  proceedings  under  chapter  5,  N. 
D.  Code  Crim.  Proc.  Rev.  Codes  1905,  re- 
lating to  bastardy,  are  not  strictly  either 
civil  or  criminal  proceedings,  but  partake 
somewhat  of  the  nature  of  both.  Her.ce. 
§  6829,  N.  D.  Rev.  Codes  1905,  providing 
as  to  civil  actions  that  an  action  shall  be 
tried  in  the  county  in  which  the  defendant 
or  some  of  the  defendants  reside  at  the  time 
of  the  commencement  of  the  action,  does  not 
apply,  and  the  district  court  erred  in  grant- 
ing defendant's  application  to  change  the 
place  of  trial  to  the  county  of  his  residence. 
State- v.  Lang,  —  N.  D.  — ,  125  N.  W.  558. 

b.  Change. 
1.  In  Criminal  Cases. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  VII.  f.  3,  e. 

Review  of  order  granting,  under  superin- 
tending control  of  supreme  court,  see 
Courts,  23,  26,  27. 

Transfer  of  cause  between  courts,  see  Courts.' 
46,  47. 

Change  of  judge,  see  Courts,  11.  e,  2. 

Provision  authorizing  change  so  as  to.  con- 
form with  constitutional  provision  for 
speedy  trial  by  jury  of  county  where 
offense  committed,  see  Criminal  Law,  9. 

Waiver  of  illegality  of,  see  Criminal  Law, 
51. 

See  also  Police  Justice,  2;  Trial,  23,  24. 

104.  Under  N.  D.  Rev.  Codes  1005, 
§  9931,  the  state  can  secure  a  change  of 
the  place  of  trial  in  a  criminal  action  un- 
der the  same  circumstances  as  a  defendant 
in  a  criminal  action  may  under  existing 
laws,  and  said  §  9931  is  a  constitutional 
enactment.  Zinn  v.  District  Ct.  17  X.  D. 
135,  114  N.  W.  472. 

105.  Under  S.  D.  Rev.  Justices'  Code, 
§  124,  providing  that  when  a  change  of  the 
place  of  examination  is  granted,  the  cause 
shall  be  transferred  to  the  next  nearest 
justice,  in    the   county,   unless   the   parties 


justice  to  the  other  need  not  show  afHrma- 
tively  that  the  parties  had  not  agreed  upon 
a  magistrate  to  whom  the  cause  should  be 
transferred,  where  the  first  justice  has 
jurisdiction,  as  it  will  be  presumed  that 
the  justice  determined  whether  or  not  the 
parties  had  agreed.  State  v.  Carlisle,  22 
S.  D.  529,  118  N.  W.  1033. 
Ground*  tor. 

106.  The  fact  that  the  defendant  as  sheriff 
supoenaed  the  jury  might  be  sufficient  cause 
for  a  challenge  to  the  panel,  but  is  not 
cause  for  a  change  of  venue.  State  v.  Win- 
chester, 18  N.  D.  534,  122  N.  W.  1131. 

107.  One  accused  before  a  police  justice 
of  the  peace  with  violating  a  city  orOmance 
has  a  right  to  change  of  venue  on  the 
ground  of  prejudice.  Sioux  Kails  v.  Neeb, 
20  S.  D.  244,  105  N.  W.  735. 

108.  The  system  of  trial  by  jury  in  crim- 
inal cases,  which  existed  in  North  Dakota 
for  fourteen  years  prior  to  the  adoption  of 
the  Constitution,  gave  the  state,  as  well  as 
the  defendant,  a  right  to  have  the  place  of 
trial  changed  from  the  county  where  the  of- 
fense was  committed  to  another  county, 
when  necessary  to  secure  a  fair  and  impar- 
tial trial;  and  it  was  the  right  thus  known 
and  understood  which  is  secured  by  the 
Constitution.  Barry  v.  Truax,  13  N.  D.  131, 
65  L.R.A.  762,  112  Am.  St.  Rep.  662,  99  N. 
W.  769,  3  A.  &  E.  Ann.  Cas.  191. 

109.  A  change  of  venue  in  a  criminal 
case  is  distinctively  remedial  and  the  pri- 
mary' means  by  which  a  person  charged 
with  a  public  offense  may  escape  the  judg- 
ment of  a  tribunal  that  is  prejudiced 
against  him,  and  statutes  relating  thereto, 
being  based  on  principles  of  abstract  jus- 
tice, should  be  liberally  construed  to  the 
end  that  no  accused  person  may  be  placed 
in  jeopardy  before  a  tribunal  so  disquali- 
fied. Sioux  Falls  v.  Keeb,  20  S.  D.  244. 
105  N.  W.  735. 
To  what  oonnty. 

110.  When  a  change  of  place  of  trial  is 
obtained  by  a  defendant  because  of  local 
prejudice,  the  duty  of  selecting  the  place 
for  trial  rests  exclusively  upon  the  presid- 
ing judge,  in  the  exercise  of  sound  judicial 
discretion.  Murphy  v.  District  Ct.  14  X. 
D.  542,  105  N.  W.  728,  9  A.  &  E.  Ann.  Cas. 
170. 

111.  Under  the  North  Dakota  statutes 
regulating  charges  of  place  of  trial  in  crimi- 
nal cases  upon  defendant's  application,  be- 
cause of  prejudice  which  precludes  a  fair 
and  impartial  trial  in  the  county  where  thu 
indictment  or  information  is  laid,  the  pre- 
siding judge  is  not  limited,  in  selecting  a 
place  for  trial,  to  adjoining  counties  of  jiidi- 
cial  districts.  Murphv  v.  District  Ct.  14 
N.  D.  542,  105  N.  D.  728,  9  A.  &  E.  Ann. 
Cas.  170. 

312.  When  a  change  of  the  place  of  trial 
is  obtained  by  the  state  on  account  of  t\w 
existence  of  prejudice  among  the  inhabit- 
ants against  the  enforcement  of  the  pro- 
hibition or  other  laws,  the  selection  of  the 
county  to  which  the  case  mnst  be  sent  rests 


otherwise   agree,    the   transcript    from    one  exclusively  with  the  presiding  judge  in  the 
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rxerciae  of  a  sound  judicial  discretion. 
Zinn  V.  District  Ct.  17  N.  D.  135,  114  N. 
W.  472. 

113.  Upon  the  application  of  the  state  for 
a  change  of  the  place  of  the  trial  of  a  crim- 
inal action,  on  account  of  local  prejudice, 
the  presiding  judge  transferred  the  cause 
for  trial  to  Barnes  county,  being  about  140 
miles  from  the  county  where  the  action  was 
pending.  It  was  shown  that  a  speedier  trial 
could  be  Secured  in  Barnes  county  than  in 
any  county  in  the  fifth  judicial  district.  It 
was  shown  that  the  same  prejudice  existed 
in  every  county  in  the  sixth  district  as  ex- 
ists in  the  county  where  the  action  origi- 
nated. The  only  other  county  nearer  to 
the  county  where  the  action  originated  than 
Rames  county  is  Stutsman  county,  whicli 
is  35  miles  nearer  than  Barnes  county.  It 
was  held  that  it  was  not  an  abuse  of  dis- 
cretion to  transfer  the  trial  to  Barnes  coun- 
tT  under  such  circumstances.  Zinn  v.  Dis- 
trict Ct.  17  N.  D.  135,  114  N.  W.  472. 

2.  In  Civil  Cases. 

Appealability  of  order  f^r,  see  Appeal  and 

Error,  5. 
Presumption  on  appeal  as  to  subject-matter 

of  affidavit  in  support  of  motion,  sec 

Appeal  and  Error,  476. 
Waiver  of  objection  to  affidavit  nn  motion 

to  change,  see  Appeal  and  Error,  793. 
Transfer  from  county  to  district  court,  see 

Courts,  45. 
Change  of  judge,  see  Courts.  II.  e,  2. 

114.  The  word  "may"  in  N.  D.  Rev.  Codes 
1800,  §  6652,  relating  to  change  of  venue 
in  justice  court,  should  be  construed  to 
mean  "must."  Walker  v.  Maronda,  16  N. 
D.  03,  106  X.  W.  296. 

115.  An  affidavit  and  demand  for  change 
of  venue  in  justice  court,  properly  pre- 
sented to  the  justice  before  the  trial  has 
commenced,  must  be  granted  as  a  matter  of 
right.  Walker  v.  Maronda,  15  N.  D.  03, 
106  N.  W.  296. 

115a.  The  hearing  and  determination  of 
the  issue  of  law  raised  by  a  demurrer  to 
the  complaint  in  justice  court  is  a  "trial," 
within  the  meaning  of  N.  D.  Rev.  Codes 
1899,  §  6652,  authorizing  a  change  of  venue 
on  a  motion  made  before  trial.  Walker  v. 
Maronda,  15  N.  D.  63,  106  N.  W.  206. 

116.  In  civil  cases  the  right  of  the  de- 
fendant to  have  the  place  of  trial  changed 
to  the  proper  county  is  absolute  if  the  de- 
mand and  motion  therefor  are  duly  made. 
Ivanusch  v.  Great  Northern  R.  Co.  —  S. 
D.  — ,  128  N.  W.  333. 

117.  Since  the  right  of  the  defendant  in 
a  civil  case  to  have  the  place  of  trial 
changed  to  the  proper  county  is  absolute  if 
<lemand  and  motion  therefor  is  duly  made, 
the  court  cannot  retain  the  case  in  a  wronj; 
county  on  the  ground  of  the  convenience  of 
witnesses.  Ivanusch  v.  Great  Northern  R. 
C.  —  S.  D.  — ,  128  N.  W.  333. 

118.  As  a  motion  for  change  of  place  of 
trial   must  from   its  nature  be  determined 

Supn.  Dak.  Dig.— 2. 


before  trial  and  often  before  issue  in  the 
action,  a  district  court  in  acting  on  such 
motion  may  assume  that  the  character  of 
the  action  is  such  as  the  complaint  purports 
to  state  and  refuse  to  examine  the  same  as 
it  would  upon  trial  of  issue  presented  by 
a  general  demurrer  to  the  complaint  for  the 
purpose  of  determining  the  exact  character 
of  the  cause  of  action  stated.  Viets  v. 
Silver,  —  N.  D.  — ,  126  N.  W.  239. 

119.  An  action  in  which  the  complaint 
upon  its  face  states  a  cause  of  action  for 
the  foreclosure  of  a  mortgage  against  real 
property  must,  on  proper  and  timely  de- 
mand of  the  defendant,  be  tried  in  the  coun- 
ty in  which  the  real  property  is  situated; 
and  a  motion  to  change  the  place  of  trial 
to  such  court  will  be  sustained,  regardless 
of  the  fact  that  a  critical  examination  of 
the  complaint  may  reveal  that  it  does  not 
contain  allegations  sufficient  to  state  a 
cause  of  action  for  foreclosure  of  a  mort- 
gage, and  merely  such  as  will  constitute  a 
cause  of  action  for  the  recovery  of  money 
onlv.  Viets  v.  Silver,  —  N.  D.  — ,  126  N. 
W.'239. 

120.  The  sole  maker  of  a  note  who  resides 
and  is  served  with  a  complaint,  in  an  action 
on  such  note,  in  a  county  other  than  the 
one  in  which  the  action  is  commenced,  is  en- 
titled to  have  the  place  of  trial  changed  to 
his  county  under  S.  D.  Uev.  Code  Civ.  Proc. 
1903,  §  101,  which  was  passed  with  an 
emergency  clause  to  protect  the  makers  of 
promissory  notes,  and  provides  tliat  an  ac- 
tion upon  a  promissory  note  against  a  party 
to  said  note  when  first  delivered,  shall  be 
tried  in  the  judicial  subdivision  whore  sucli 
party  resides  or  may  be  served,  at  the  com- 
mencement of  the  action.  George  v.  Kotai), 
18  S.  D.  437,  101  N.  W.  31. 

121.  Where  in  an  action  on  an  ordinary 
contract,  and  a  guaranty  thereof,  brought 
in  the  county  where  the  guarantor  resides, 
an  affidavit  in  support  of  a  motion  for  a 
change  of  venue  sets  up  that  the  guarantor 
is  joined  for  the  fraudulent  purpose  of  giv- 
ing jurisdiction  to  the  court  of  the  county 
where  he  resided,  but  affidavits  in  reply 
set  up  that  the  guarantor  was  joined  be- 
cause he  was  liable  on  the  contract,  and 
not  to  give  jurisdiction  to  a  particular 
court,  the  trial  court  did  not  commit  error 
in  refusing  to  chanse  the  venue.  Scnn  v. 
Connelly,  23  S.  D.  158,  120  N.  W.  1097. 

Time. 

122.  It  is  too  late  to  demand  a  change  of 
venue  in  justice  court  after  a  demurrer  to 
the  complaint  has  been  argued  and  over- 
ruled. Walker  v.  Maronda,  15  N.  D.  63,  lOG 
N.  W.  296. 

123.  Under  S.  D.  Sess.  Laws  1909,  chap. 
283,  providing  that  if  tlic  county  designated 
for  trial  in  the  complaint  is  not  the  county 
in  which  the  defendant  resides,  it  may  be 
tried  therein  if  the  defendant  does  not,  be- 
fore the  time  for  answering  expires,  de- 
mand in  writing  that  the  trial  be  had  in 
the  county  in  which  he  resides,  the  defend 
ant  must  make  the  written  demand  within 
the  thirty  days  allowed  by  statute  for  iiii- 
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swering,  and  if  he  does  not  do  so  he  has 

waived  his  right,  even  though  the  time  for 

answering  has  been  extended  by  stipulation. 

Irwin  V.  Taubman,  —  S.  D.  — ,  128  N.  W. 

617. 

For  ooBTemienoe  of  irltneMes. 

124.  Plaintiff  applied  for  a  change  of 
place  of  trial  for  the  convenience  of  wit- 
nesses, basing  his  application  upon  the  flies 
in  the  case  and  upon  an  affidavit  of  its 
managing  agent,  which  stated  the  names  of 
the  witnesses,  their  residence,  and  that  tliey 
were  necessary  witnesses,  which  statements 
were  not  controverted  by  defendant.  Held 
that  a  sufficient' showing  was  made  to  au- 
thorize an  order  changing  the  venue,  and 
that  the  court  did  not  abuse  its  discretion  in 
making  such  order.  Robertson  Lumber  Co. 
V.  Jones,  13  N.  D.  112,  99  N.  W.  1082. 

To  what  ooniity. 

125.  By  "proper  county"  as  used  in  S. 
D.  Code  Civ.  Proc.  §§  lOJ,  102,  and  S.  D. 
Laws  1905,  chap.  82,  relating  to  change  of 
venue  in  civil  cases,  is  meant  the  place  of 
trial  prescribed  in  the  statute,  independent- 
ly of  any  question  as  to  convenience  of 
witnesses,  waiver,  or  consent  of  parties, 
any  county  which,  under  the  statutes  relat- 
ing to  the  place  of  trial  of  civil  actions, 
may  be  lawfully  designated  in  the  complaint 
when  it  is  filed.  Ivanusch  v.  Great  North- 
ern R.  Co.  —  S.  D.  — ,  128  N.  W.  333. 


VI.  Appeabakce. 

First  questioning  on  appeal,  attorney's  au- 
thority to  appear,  see  Appeal  and 
Error,  720. 

Presumption  as  to  attorney's  authority  to 
appear,  see  Evidence,  63. 

Waiver  of  unauthorized  appearance,  see 
Contempt,  7. 

Judgment  by  default  for  lack  of  appearance, 
see  Judgment,  I.  a. 

In  election  contest,  see  Voters  and  Elec- 
tions, 76. 

Effect   of. 

Waiver  of  right  to  claim  particular  fact, 

see  Appeal  and  Error,  794. 
In  criminal  prosecution,  see  Criminal  Law, 

53a. 
Waiver  of  objection  that  case  in  justice'i> 

court  was  made  returnable  in  less  than 

statutory    period,    see    Justice    of    t'le 

Peace,  2. 
As  waiver  of  objection  to  variance  between 

summons  and  complaint,  see  Justice  ol° 

the  Peace,  11. 
By  appearance  in  proceedings  before  land 

department,  see  Public  Lands,  22. 

126.  A  defendant  who  appears  generally 
in  an  action  is  estopped  from  claiming  that 
the  court  has  no  jurisdiction  of  his  person. 
Bowler  v.  First  Nat.  Bank,  21  S.  D.  449, 
130  Am.  St.  Rep.  725,  113  N.  W.  618. 

127.  By  appearing  generally  and  moving 
to  dismiss,  and  making  stipulations  as  to 
evidence,  a  railroad  submits  to  Ihe  juris- 


diction of  the  circuit  court  of  the  county 
in  which  a  proceeding  for  mandamus  is 
brought  to  compel  obedience  to  an  order  of 
the  railroad  commissioners.  State  ex  rel. 
Board  of  Railroad  Comrs.  v.  Duluth,  W.  & 
P.  R.  Co.  —  S.  D.  — ,  125  N.  W.  665. 

128.  A  party  not  served  with  summons 
and  other  papers  did  not  admit,  bv  an  ap- 
pearance without  answer  and  participating 
in  the  trial  upon  the  issues  raised,  that  he 
was  a  member  of  a  partnership.  State  ex 
rel.  Kelly  v.  McMaster,  13  N.  D.  58,  99  N. 
W.  58. 

129.  A  defendant  who  has  not  been  prop- 
erly served  with  summons,  who  moves  to 
vacate  a  default  judgment  entered  in  favor 
of  plaintifT,  upon  jurisdictional  grounds, 
but  also  asks  permission  to  file  an  answer, 
thereby  waives  service  of  summons  by  mak- 
ing a  general  appearance,  and  jurisdiction 
over  the  person  of  such  defendant  is  com- 
plete from  the  date  of  such  general  appear- 
ance, but  does  not  relate  back,  so  as  to  cure 
void  proceedings  theretofore  had.  Simeii- 
sen  V.  Simensen,  13  N.  D.  305,  100  X.  W. 
708. 

130.  Jurisdiction  of  defendant  may  be  ac- 
quired by  his  voluntary  appearance  witli- 
out  issuance  of  summons  uj)on  him  under 
Dak.  Comp.  Laws,  1887,  §  4892,  providing 
that  civil  actions  are  comn^enced  by  the 
service  of  a  summons,  and  §  4904,  provid- 
ing that  a  voluntary  appearance  by  defend- 
ant is  equivalent  to  personal  service  of  tlio 
summons  upon  him.  namsdell  v.  Duxberry, 
17  S.  D.  311,  96  N.  W.  132. 


VII.    COMMBSCEMENT. 

131.  An  action  for  the  possession  of  per- 
sonalty was  commenced  before  defendant  dis- 
posed of  the  property,  it  appearing  that  he 
sold  the  same  in  the  afternoon  and  that 
although  he  expressed  his  belief  that  the 
action  was  not  commenced  until  the  sale 
had  taken  place,  his  admission  of  personal 
service  indorsed  on  the  summons  disclosed 
that  service  was  made  at  10:30  o'clock  in 
the  morning  of  the  day  of  sale;  and  tho 
testimony  of  the  person  serving  the  sum- 
mons was  to  the  effect  that  he  made  per- 
sonal service  at  that  time  and  that  the 
service  was  made  before  the  sale.  Longer- 
beam  V.  Huston;  20  S.  D.  254,  105  N.  W. 
743. 


VIII.  Tebmixation. 
See  also  infra.  150. 


132.  A  matter  is  to  be  deemed  pending 
until  it  reaches  a  final  determination  in  the 
appellate  court.  Re  Kgan,  —  S.  D.  — ,  123 
N.  W.  478. 
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IX.  Dismissal  ob  Discontinuance. 
a.  Voluntary. 

Anthority  of  plaintiff's  attorney  to  discon- 
tinue action,  see  Appeal  and  Error,  42. 

Conclusiveness  of  judgment  of  dismissal, 
see  Judgment,  II.  b,  3. 

Dismissal  of  foreclosure  suit,  see  Lis  Pen- 
dens, 5. 

133.  A  plaintiff  has  an  absolute  right,  an 
a  general  rule,  to  dismiss  an  action,  where 
no  counterclaim  has  been  interposed  and 
there  exists  no  special  reasons  why  the 
dismissal  of  the  action  should  not  be  per- 
mitted. Deere  4  W.  Co.  v.  Hinckley,  20 
S.  D.  359,  106  X.  W.  138. 

134.  In  an  action  for  an  accounting  of 
partnership  property  wherein  the  plaintiff 
offered  to  pay  a  certain  amount  in  consider- 
ation nf  having  his  claims  in  the  property 
recognized,  which  offer  is  not  essential  to 
his  cause  of  action,  his  withdrawal  thereof 
long  after  it  has  been  refused  is  not  a  re- 
nunciation of  his  right  to  an  accounting. 
McPherson  v.  Swift,  22  S.  D.  165,  133  Am. 
St.  Rep.  907,  116  N.  W.  76. 

135.  At  common  law  a  retraxit  is  a  volun- 
tary acknowledgment  that  the  plaintiff 
has  no  cause  of  action,  and  therefore  will 
not  proceed  further,  made  by  him  in  open 
court  in  person.  McPherson  v.  Swift,  22 
S.  D.  165,  133  Am.  St.  Rep.  907,  116  N. 
\V.   7C. 

136.  A  verified  return  to  an  order  to  show 
pause  why  the  defendant  should  not  with- 
draw certain  paragraphs  from  his  answer, 
which  prays  the  "court  to  discharge  the 
order  to  show  cause  and  dismiss  the  bill  of 
complaint  herein,"  does  not  amount  to  a 
retraxit,  when  from  the  record  it  does  not 
appear  to  have  been  filed  by  the  plaintiff  in 
person,  does  not  acknowledge  that  he  has 
no 'cause  of  action,  and  is  not  inconsistent 
with  the  intention  further  to  litigate  his 
rights.  McPherson  v.  Swift,  22  S.  D.  165, 
133  Am.  St.  Rep.  907,  116  N.  W.  76. 

Rights   of  defendants. 

Appealability  of  ex  parte  order  of  discon- 
tinuance, see  Appeal  and  Error,  12,  13. 

Review  on  appeal  of  question  as  to,  see 
Appeal  and  Error,  580. 

137.  The  ruling  of  the  trial  court  in  dis- 
missing an  action  "without  prejiidice"  after 
the  sustaining  of  a  demurrer  to  the  com- 
plaint and  the  plaintiff's  default  in  serving 
an  amended  complaint  shows  no  abuse  of  its 
discretion,  where  the  rights  of  the  defendant 
are  protected  by  vacating  and  setting  aside 
the  notice  of  pendencv  of  the  action.  Cooke 
V.  McQuarters.  19  S.  D.  301,  103  N.  W. 
38.5. 

138.  The  trial  court  is  justified  in  dis- 
missing an  action  without  prejudice  upon 
defendant's  application  for  a  final  judgment 
of  dismissal,  where  it  appears  that  no  coiin- 
terdaim  has  been  inteijiosed,  and  it  is  not 
shown  that  any  special  injury  will  result 


to  the  defendant  tlierefrom.  Cooke  v.  Mc- 
Quarters, 19  S.  D.  .361,  103  N.  \V.  38.). 
[Cited  in  note  in  15  L.R.A.(N.S.)  344, 
on  right  at  common  law  to  take  non- 
suit where  defendant  has  interposed 
counterclaim  entitling  him  to  aflSrma- 
tive  relief.] 

139.  While  it  is  generally  true  that  a 
plaintiff  has  the  right  to  discontinue  bis 
action,  he  ought  not  to  be  allowed  to  do  s.) 
unconditionally,  where  to  so  discontinue 
would  manifestly  work  a  serious  wrong  to 
the  defendant.  Subera  v.  Jones,  20  S.  D. 
628,   108  X.  \V.  26. 

140.  Thp  propriety  of  permitting  a  dis- 
missal of  plaintiff's  action  for  the  cancel- 
ation of  certain  deeds,  where  defendant'x 
title  was  attacked  and  he  asserted  ownership 
in  fee  and  demanded  a  decree  confirming  his 
title  by  way  of  counterclaim,  was  within  the 
discretion  of  the  trial  court,  and  the  court 
did  not  abuse  its  discretion  in  denying  the 
motion  to  dismiss.  Subera  v.  Jones,  20  !^. 
U.   628,   108   N.   W.   26. 

141.  Whenever  a  suflficient  counterclaiih 
has  been  pleaded,  the  plaintiff  cannot, 
against  the  defendant's  consent,  dismiss  tin- 
action.  Miles  v.  Boyle,  —  S.  D.  — ,  128 
N.  W.  123. 

142.  Where  the  defendant  in  an  action 
to  quiet  title  did  not  designate  any  part  of 
his  answer  as  a  counterclaim,  but  asked 
for  affirmative  relief,  and  plaintiff  replied 
to  such,  when  no  reply  would  have  been 
proper  unless  such  answer  were  considered 
as  containing  a  counterclaim,  and  such 
reply  was  not  withdrawn,  such  answer 
stands  as  though  it  had  been  designated  as 
a  counterclaim,  so  as  to  prevent  plaintiff's 
dismissing  the  action  without  the  defend- 
ant's consent.  Miles  v.  Bovle,  —  S.  D.  — , 
128  N.  W.  123. 

143.  Where  in  an  action  to  quiet  title, 
the  defendant's  affidavits  in  opposition  t<> 
a  motion  by  the  plaintiff  to  dismiss  the 
action  showed  that  the  action  had  been  com- 
menced more  than  two  years  before,  and 
that  if  the  action  were  dismissed  and  thes ' 
two  years  added  to  the  time  during  which 
the  plaintiff  would  hove  possession  before 
commencing  another  action,  which  two  years 
would  give  him  rights  which  he  did  not  pos- 
sess when  he  brought  the  present  action,  it 
was  not  error  for  the  trial  court  to  deny 
the  motion  to  dismiss.  Miles  v.  Bovle,  — 
S.  D.  — ,  128  X.  W.  123. 

Right*  of  plaintiff**  attorney. 

144.  A  plaintiff  in  an  action  may  settle 
the  same  and  make  a  binding  agreement  to 
dismiss  the  action,  without  notice  to  and 
against  the  %vill  of  his  attorney.  Olson  v. 
Sargent  County,  15  N.  D.  146,  107  X.  W. 
43. 

145.  A  party  to  an  action  may  consent  to 
its  dismissal  without  the  knowledge  or  as 
sent  of  his  attorney,  and  the  stipulation 
pursuant  thereto  will  be  enforced  by  tin- 
court  where  there  is  no  good  reason  other- 
wise. Paulson  V.  Lvson,  12  X.  D.  354.  "J7 
X.  W.  533,  1  A.  4  E.  Ann.  Cas.  245. 
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b.  Compulsory  or  Involuntarif. 


Dismissal  of  appeal,  see  Appeal  and  Error. 
VI. 

Review  on  appeal  of  order  dismissing  ac- 
tion, see  Appeal  and  Error,  582. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  593. 

Judgment  on  appeal  from  premature  dis- 
missal, see  Appeal  and  Error,  1139. 

Direction  by  appellate  court  for  dismissal, 
see  Appeal  and  Error,  1146. 

Appealability  of  order  of,  see  Appeal  and 
Error,   I.   f. 

Waiver  of  objections  to,  see  Appeal  and 
Error,  VII.  g,  4. 

Action  to  quiet  title,  see  Cloud  on  Title, 
23b. 

Provisions  as  to  costs  in  stipulation  for, 
see  Costs  and  Fees,  4. 

(Conclusiveness  of  judgment  of  dismissal, 
see  Judgment,  II.  b,  3. 

Dismissal  of  pleading,  see  Pleading,  II.  t. 

Dismissal  of  action  for  specific  perform- 
ance, see  Specific  Performance,  24. 

Dismissal  of  election  contest,  see  Voters 
and  Elections,  74. 

See  also  Trial,  245. 

146.  Statements  in  afiidavits,  on  a  motion 
to  dismiss  an  action  in  the  Federal  court 
on  the  ground  that  there  is  no  diversity  of 
citizenship,  that  the  affiants  believe  that 
complainant  is  a  citizen  of  a  particular 
state,  can  have  no  weight  in  the  court,  as 
they  are  merelv  legal  conclusions.  .Jones  v. 
Subera,  150  Fed.  402. 

Oronncl*   generally. 

Ground  for  dismissal  of  appeal,  see  .Appeal 

and  Error,  VI.  d. 
For    lack   of   diversity   of   citizenship,   see 

Courts,  64,  65. 

147.  An  action  should  not  be  dismissed 
for  a  mere  irregularity  of  practice  which 
can  be  remedied  by  amendment  without  pre- 
judice to  the  substantial  rights  of  the 
parties.  Morgridge  v.  Stoefl'er,  14  X.  D. 
430,  104  N.  W.  1112. 

148.  A  federal  court  will,  under  the  act 
of  Congress  of  March  3.  1875  (18  Stat,  at 
L.  472,  chap.  470).  §  5,  dismiss  any  suit 
originally  brought  therein,  whenever  it  ap- 
pears to  its  satisfaction  that  such  suit  does 
nut  really  and  substantially  involve  a  dis- 
pute or  controversy  properly  within  its 
jurisdiction.     Jones  v.  Subera,  150  Fed.  462. 

149.  In  an  action  on  a  promissory  note, 
where  the  answer  admits  the  execution  of 
the  note  described  in  the  complaint,  it 
is  error  to  dismiss  the  action  for  variance 
where  the  note  introduced  diflTers  materially 
from  that  described.  Viets  v.  Silver,  15 
X.  I).  51.  100  X.  W.  35. 

IfJO.  The  failure  to  make  otiier  part 
owners,  of  a  chose  in  action  parties  to  a 
suit  in  equity  by  an  assignee  of  a  part  there- 
of is  not  ground  for  a  dismissal  of  the  bill 
on  the  merits,  but  it  should  be  retained 
until  complainants  have  a  reasonable  op- 
portunity to  amend  it  and  bring  in  the 
other  part  owners,  or  to  show  in  an  amend- 
ed bill  an  excuse  for  -their  absence.    Rogers 


v.  Penobscot  Min.  Co.  83  C.  C.  A.  280,  154 
Fed.  606. 

151.  Where  a  plaintiff  is  in  court  when 
a  motion  is  made  by  a  defendant  to  compel 
the  plaintiff,  a  nonresident,  to  furnish  a 
surety  for  costs,  and  a  time  is  fixed  by  the 
court  within  which  surety  shall  be  fur- 
nished, and  at  the  expiration  of  the  time 
fixed  for  furnishing  it  defendant  shows  that 
the  order  has  not  been  complied  with,  it 
is  not  error  to  dismiss  the  action  with- 
out further  notice.  Cranmer  v.  Dinsmore, 
15  X.  D.  604,  109  N.  W.  317. 

152.  Where  plaintiff  improperly  unites 
a  legal  and  equitable  cause  of  action  in  the 
same  complaint,  as  authorized  by  S.  D. 
Code  Civ.  Proc.  §  144,  the  court  should  not, 
as  under  the  old  practice,  dismiss  the  action 
and  relegate  the  plaintiff  to  the  law  side 
of  the  court,  to  begin  his  action  anew,  but 
transfer  the  case  to  a  trial  bv  jury.  Lcisch 
V.  Baer.  —  S.  D.  — ,  123  X.  W.  719. 

163.  The  failure  of  a  surviving  partner 
to  comply  with  the  South  Dakota  statute 
as  to  settlement  of  the  partnership  will  not, 
in  the  absence  of  objection  by  the  sole 
devisee  and  executor,  or  by  any  creditor, 
absolutely  defeat  a  transfer,  by  such  sur- 
viving partner,  of  a  note  and  mortgage 
owned  by  the  firm,  so  as  to  justify  the  dis- 
missal of  an  action  by  the  transferee  to 
foreclose  the  mortgage.  Grether  v.  Smith, 
17  S.  D.  279,  96  X.  W.  93. 
For  delay  after  remandiilg  by  appel- 
late conrt. 
As  ground  for  dismissal  of  appeal,  see  Ap- 
peal and  Error,  VI.  b,  5,  d. 

154.  The  right  of  a  defendant  to  a  dis- 
missal for  want  of  prosecution  by  the  plain- 
tiff within  the  year,  prescribed  by  Dak. 
Comp.  Laws,  §  6239,  of  an  action  brought 
against  him  to  recover  a  personal  judg- 
ment, will  not  be  denied  because  of  the  fail- 
ure of  the  defendant  to  file  his  answer,  after 
the  case  was  remanded  by  the  supreme 
court  for  the  error  of  the  trial  court  ju 
sustaining  a  demurrer  to  the  complaint. 
Root  V.  Sweeney,  17  S.  D.  179,  95  X.  W. 
916. 

156.  The  insolvency  of  a  '  defendant 
against  whom  a  personal  judgment  is 
sought  to  be  recovered  on  a  contract  of 
guaranty  does  not  excuse  the  plaintilfs 
from  prosecuting  their  action  within  the 
time  prescribed  by  Dak.  Comp.  Laws  1887, 
§  5239,  after  the  cause  has  been  remanded 
by  the  supreme  court  for  error  of  the  lower 
coiirt  is  sustaining  a  demurrer  to  the  com- 
plaint. Root  V.  Sweeney,  17  S.  D.  179,  95 
N.  W.  910. 

150.  The  pendency  of  an  equitable  action 
in  the  United  States  court  to  charge  the 
defendant  as  trustee,  and  subject  certain 
judgments  to  the  payment  of  the  debt  in- 
volved in  an  action  at  law,  does  not  excuse 
the  plaintiffs  from  prosecuting  an  action 
at  law  previously  brought  in  the  state  court 
to  recover  a  personal  judgment  on  a  con- 
tract of  guaranty,  within  the  year  limited 
by  Dak.  Comp.  Laws,  §  5239,  after  the  cause 
was   remanded   by   the   supreme   court   for 
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FtTor  of  the  trial  court  in  guBtaining  a  de- 
mnrrer  to  the  complaint.     Root  v.  Sweeney. 

17  S.  D.  179,  95  N.  W.  916. 

157.  The  mere  filing  of  a  remittitur  and 
record  by  the  clerk  does  not  constitute 
"further  proceedings,"  within  the  meaning 
"f  Dak'.  Conip.  Laws,  8  5239,  providing  that 
cases  remanded  by  the  supreme  court  for 
new  trial  or  further  proceedings  shall  be 
dismissed  if  no  "proceedings"  are  had  with- 
in a  year,  unless  upon  good  cause  shown, 
the  court  shall  otherwise  order.  Root  v. 
Sweeney.  17  S.  D.  179,  95  N.  W.  916. 

158.  The  filing  of  a  motion  by  defendant 
to  vacate  an  order  made  by  the  court  allow- 
ing the  substitution  of  individual  parties 
as  plaintiffs  in  the  place  of  a  corporation, 
and  allowing  the  service  of  an  amended 
complaint  on  the  same  day,  but  just  before 
an  appeal  was  perfected  from  an  order  of 
the  lower  court  sustaining  a  demurrer  to 
the  complaint,  does  not  excuse  the  plaintiffs 
from  prosecuting  their  action  after  the 
cause  had  been  remanded  by  the  supreme 
court  for  error  in  sustaining  such  demurrer, 
within  the  year  prescribed  by  Dak.  Comp. 
Laws,  §  5239.  Root  v.  Sweeney,  17  S.  D. 
179.  95  N.  W.  916. 

159.  A  complaint  in  an  action  to  set 
aside  a  decree  of  foreclosure  obtained 
through  fraud  will  not  be  dismissed  be- 
cause of  laches,  where  it  appears  that  the 
plaintiffs  had  no  notice  of  the  decree  until 
long  after  it  was  entered,  that  thereupon 
they  moved  to  have  it  set  aside,  that  the 
motion  was  denied  because  of  the  fraudu- 
lent statements  of  the  mortgagee,  and  that 
as  soon  as  practicable  after  obtaining  evi- 
dence to  disprove  said  statements  they  in- 
stituted  the  action.     Whitney  v.   Hazzard, 

18  S.  D.  490,  101  N.  W.  346. 

160.  An  action  must  he  dismissed,  under 
S.  D.  Code.  Civ.  Proc.  §  465,  where  a  new 
trial  is  ordered  by  the  appellate  court,  and 
no  proceedings  are  had  in  the  trial  court 
within  one  year  from  the  date  of  such  order 
in  the  supreme  court,  "unless  upon  good 
cause  shown  the  court  shall  otherwise  order," 
and  such  good  cause  is  not  shown  by  the 
affidavit  of  plaintiff's  attorney  tending  to 
show  an  oral  agreement  for  a  written  stipu- 
lation for  continuance  of  the  trial  to  a 
later  term  of  court.  Meadows  v.  Oster- 
kamp.  23  S.  D.  462.  122  X.  \V.  419. 

161.  Under  N.  D.  Rev.  Codes  of  1905, 
_S  7228,  providing  in  every  case  an  appeal 
in  which  the  supreme  court  shall  order  a 
new  trial  or  further  proceedings  in  the  court 
below,  the  record  shall  be  transmitted  to 
such  court  and  proceedings  had  therein 
within  one  year  from  the  date  of  such  or- 
der, etc.,  no  sufficient  excuse  for  plaintiffs 
delay  for  more  than  a  year  being  shown, 
the  trial  court  should  have  dismissed  the 
action.  Bessie  v.  Northern  P.  R.  Co.  18 
N.  D.  507,  121  N.  W.  618. 


X.  Editorial  Notes. 
Suits  by  and  against. alien  enemies, 


\\  lietlier  action  for  damages  to  realt> 
runs  with  land.  2  L.R.A.(N.S.)   8]». 

Right  of  action  for  use  of  photograph  o>- 
name  for  advertising.  24  L.R.A.  ( X.S. )  99 1 , 
Nature  of  aotion  ••  civil  or  orlmlaaL 

Suit  for  statutory  penalty  as  civil  or 
criminal  prosecution.     27  L.R.A.  (N.S.)  739. 

Character  of  proceeding  for  violation  of 
ordinance  as  civil  or  criminal. 

4  L.R.A.(N.S.)   782. 

Wbo   m«7   lirlae. 

Who  is  real  party  in  interest  within  stat- 
utes defining  parties  by  whom  action  must 
be  brought.  64  L.R,A,581. 

Promise  for  benefit  of  third  person. 

9  Am.  Dec,  155;  39  Am.  St.  Rep.  531. 

Right  of  third  person  to  sue  on  contract 
made  for  his  benefit.  71  Am.  St.  Rep.  176; 
3  L.R.A.(N.S.)  783. 

Right  of  third  person  to  enforce  bene- 
ficiary's promise  to  insured  to  make  pay- 
ment from  insurance  to  such  person, 

22  L.R.A.(N.S.)   639, 
Suit  by  principal  on  note  to  agent, 

12  Am.  Dec.  709. 
Suit   by   undisclosed    principals   on   con- 
tracts made  bv  agents. 

65  Am.  St.  Rep.  910. 
Character  of  contract  as  affecting  right 
of  undisclosed  principal  to  sue  thereon. 

29  L,R.A.(N.S,)    472. 
Agent's   right  of   action   on   contract   in 
own  name.  1  L.R.A.  (N.S.)   303. 

Right  of  agent  to  recover  money  erro- 
neously paid  third  person. 

4  L,R,A.(N.S.)  363. 
Right  of  agent  to   maintain   action   for 
conversion  of  personalty. 

26  L,R.A,(N,S,)   840, 
Right    of    insurer    to    maintain    action 
against   party  causing  Inns. 

2  L.R.A.(N.S,)  923. 
Whether    destroyer   of    insuied    piopert.v 
may  defeat  owner's  suit  upon  ground  thai 
right  of  action  is  in  insurer, 

23  L,R,A,(N.S,)    870. 
Right  of   taxpayer   to  maintain   suit   to 

enforce  claim  of  municipality. 

14  L.R.A.(N,S,)   29S. 

Right  of  citizen  or  taxpayer  to  maintain 
proceedings  in  aid  of  enforcement  of  liquor 
laws.  34  L.R.A.(N.S.)   1150, 

Right  of  attorney  general,  or  other  repre- 
sentative of  state,  to  maintain  suit  to  re- 
move officers  of  private  corporations. 

18   L.R,A.(N.S.)    672. 

Right  of  indorser  to  maintain  action  on 
lost  bill,  check,  or  note. 

24  L.R.A.(N.S.)   645. 
Holder  of  unindorsed  note  as  real  party 

in  interest  within  statute  defining  party  by 
whom  action  must  be  brought. 

17  L.R,A,(N.S.)   1113. 

Right  of  next  of  kin  to  maintain  action 
in  interest  of  estate,     23  L,R,A,(N,S.)  464, 

Kquitable  title  as  sustaining  action  for 
injury  to  realty.  30  L,R.A.(N.S.)  231. 

Right  of  one  to  whom  goods  con8igne<i 
for  sale,  to  maintain  action  for  damage  or 


96  Am.  Dec.  630. loss  during  transit.     26  L.R.A, (N.S,)   437. 
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Conditions  precedent   to   action. 

Action  for  price  before  expiration  of 
credit.  3  L.R.A.(N.S.)   908. 

Demand  as  condition  of  action  to  recover 
money  collected  by  agent. 

28  L.R.A.(N.S.)   626. 
Defenses. 

General  and  special  defenses. 

33  Am.  St.  Rep.  226. 
Right  in  action  by  undisclosed  principal 
to  defenses  available  in  action  by  agent. 
28  l..R.A.(N.S.)   227- 

Eleotion  of  remedy. 

Election  of  remedies.     1  Am.  St.  Rep.  626. 

Right  to  waive  tort  and  sue  in  assumpsit. 

134  Am.  St.  Rep.  188. 

Provision   for   testing  election   of  officer 

before  municipal  body  as  exclusive  remedy. 

26  L.R.A.(N.S.)    207. 

EiTect  of  choosing  by  mistake  remedy  not 

legally  available.        22  L.R.A.(N.S.)   1153. 

Pursuit    of    one    remedy    as    irrevocable 

election  not  to  pursue  another. 

10  Am.  St.  Rep.  487. 
Suit  for  damages  as  waiver  of  right  to 
forfeit  deed  for  breach  of  condition. 

5  L.R.A.(N.S.)    603. 
Action  against  agent  as  bar  to  one  against 

principal  theretofore  undisclosed. 

6  L.R.A.<N.S.)   729. 
Effect  of  choosing  by  mistake  remedy  not 

legally  available.  8  L.R.A.(N.S.>   144. 

Action  for  price  as  bar  to  action  for  dam- 
ages for  fraud.  8  L.R.A.(N.S.)  582. 

Action  on  policy  as  bar  to  action  to  re- 
form  it.  12   L.R.A.(N.S.)    907. 

Attempt  to  enforce  lien  under  clause  in 
lease  giving  landlord  lien  as  election  pre- 
venting enforcement  as  chattel  mortgage. 

20   L.R..'\.(N.S.)    259. 

Purchaser's  election  to  rescind  for  breacli 
of  warranty  as  affecting  recovery  against 
teller.  27   L.R.A.(N.S.)    925. 

Splitting  causes  of  action. 

When  nuisance  will  support  only  one  re- 
covery and  when  it  may  support  several. 

128  Am.   St.   Rep.   959. 

Right  to  maintain  separate  action  for  non- 
delivery of  each  instalment  under  entire 
contract.  3  L.R.A.(N.S.)   1042. 

Riglit  to  sue  upon  separate  items  of  ac- 
count for  goods  sold  upon  stated  periods  of 
credit.  13  L.ll.A.(N.S.)   529. 

Joinder. 

Joinder  of  parties  in  action  to  abate  nuis- 
ance. 71  Am.  Dec.  311. 

Joinder  of  defendants  in  equity. 

15  Am.  Dec.  427. 

Actions  against  two  or  more  persons  creat- 
ing or  maintaining  a  nuisance. 

118  Am.  St.  Rep.  868. 

Joinder  of  statutory  action  against  mas- 
ter with  common  law  action  against  serv- 
iint,  for  latter's  negligence. 

12  L.R.A.(N.S.)  675. 

Right  to  join  agent  and  undisclosed  prin- 
cipal as  defendants.     2fi  L.R.A.(N.S.)   742. 

Right  to  join  claims  of  ordinary  and 
';ro3s  negligence  arising  out  of  one  state 
of  facts.  31  L.R.A.(N.S.)    158. 


Consolidation. 

Consolidation  of  actions. 

58  Am.  Dec.  508. 

Proper  and  necessary  parties. 

Subsequent  purchasers  and  encumbrancers 
as  necessary  or  proper  parties. 

1  Am.  St.  Rep.  189. 

Whether  holders  are  necessary  parties  to. 

proceedings  to  invalidate  money  obligations 

of  county,  state,  or  municipal  corporations. 

3  L.R.A.(M.S.)    256. 

Statute  permitting  trustee  to  sue  with- 
out joining  beneficiaries,  when  their  rights 
against  one  another  or  the  trustee  are  in- 
volved. 0  L.R.A.(N.S.)  275. 
Snbstitntion  of  parties. 

Effect  of  substituting  one  person  for  an- 
other as  defendant.  1  Am.  St.  Rep.  800. 
Intervention. 

Right  of  other  claimants  of  property  to 
intervene  in  attachinent. 

23  L.R.A.(N.S.)  536. 

Right  of  surety  to  intervene  in  action 
against  principal.  68  L.R.A.  736. 

Abatement  and  reviTal. 

Abatement  of  action. 

17   Am.  St.  Rep.  251. 

Survival  of  cause  of  action  for  breach  of 
promise.  9  L.R.A.(N.S.)    1020. 

Survival  of  husband's  action  for  damages 
oh  account  of  personal  injurv  to  wife. 

17  L.R.A.(N.S.)   570. 

Cause  of  action  for  wrongful  death  as 
surviving  wrongdoer. 

11  L.R.A.(N.S.)    1157. 

Survival  of  statutory  action  for  wrong- 
ful deatli  to  personal  representatives  of 
original  beneficiary.      24  L.R.A.(N.S.)  844. 

Abatement  of  bastardy  proceedings  bv 
death.  30  L.R.A.(N.S.)  1167*. 

Pendency  of  one  action  as  defense  to 
another.  84  Am.  Dec.  452. 

Abatement  of  action  in  state  court  by 
prior  action  in  Federal  court,  and  vice 
versa.  82  Am.  St.  Rep.  588. 

Pendency  in  Federal  court  of  action  in 
personam  removed  from  state  court  as 
affecting  right  to  commence  new  action  in 
state  court.  26  L.R.A.(N.S.)  909. 

Abatement  of  action  on  insurance  policy 
by  pendency  of  action  thereon  in  foreign 
jurisdiction.  29  L.R.A.(N.S.)    40.'). 

Right  to  revive  and  continue  suit  a'jainst 
foreign  representative  of  deceased  defend- 
ant. 15  L.R.A.(N.S.)  632. 
Tenne. 

Venue    of    action    against    municipalitv. 
25  L.R.A.(N.S.)   711. 

When  actions  are  local  and  when  transi- 
tory. 22   Am.   St.   Rep.   22. 

Place  where  crime  is  committed. 

.     44  Am.  St.  Rep.  79. 

Power  to  provide  for  indictment  in  coun- 
ty or  district  other  than  where  crime  al- 
leged to  have  been  committed. 

7  L.R.A.(N.S.)   609. 

Change  of  venue.  74  Am.  Dec.  241. 

Proceeding  for  public  improvement  as 
civil  suit,  within  statute  allowing  change 
of  venue.  12  L.R.A.(N.S.)   900. 
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Appearaaee. 

Contest  on  merits  after  special  appear- 
ance, as  waiver  of  objections  to  jurisdiction 
over  person.  16  L.R.A.(N.S.)   177. 

Commenoemeiit. 

Issuance  of  %vrit  as  commencement  of  ac- 
tion. 15  Am.  Dec.  345. 
IMsmisBal    or    disoomtimaanoe. 
Ilight   of   attornev  to  enter  retraxit. 

■  25  L.R.A.(N.S.)   1313. 
Duty  of  court,  in  absence  of  objection,  to 
dismiss  divorce  suit  not  brought  within  due 
time  after  cause  given. 

26L.R.A.(N.S.)  490. 
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*»» 


ACT  OF  GOD. 

Editorial  motes. 

Insanity  or  illness  as  act  of  God. 

4  L.R.A.(N.S.)    898. 
Snowstorm  as  act  of  God  relieving  car- 
rier from  liability.       21  l..R.A.(N.S.)  1209. 


ADDITIOMAI.  ABSTRACT. 

On  appeal,  see  Appeal  and  Error,  IV.  1.  4. 


• »» 


ADDITIOITAIi  INDORSEMEHT. 

Liability  under,  see  Bills  and  Notes,  41. 

#«» 

ADDITIONAI.    INSURANCE. 

Waiver  of  right  to  rely  on,  as  ground  for 
forfeiture  of  policy,  see  Insurance,  76. 


Of  decedent's  estate,  see  Executor  and  Ad- 
ministrator. 


♦  »» 


ADMIRAIiTT. 

Editorial  motea. 

Exclusive  jurisdiction  of   admiralty. 

34  Am.  St.  Rep.  309. 
Territorial   limit   of  jurisdiction   of   ad- 
miralty courts.  32  Am.  Dec.  65. 
Admiralty  jurisdiction  of  contracts. 

66  L.R.A.  193. 
Jurisdiction  of   torts  on   high  seas. 

13  Am.  Dec.  566. 
Jurisdiction  of  action  growing  out  of  col- 
lision of  vessel  with  bridge. 

21L.R.A.(N.S.)  324. 


4  ■» 


ADMISSION. 

As  to  testimony  of  absent  witness,  effect  on 
right  to  continuance,  see  Continuance, 

Estoppel  by,  see  Estoppel,  II.  d. 
As  evidence,  see  Evidence,  VIII. 
By  pleading,  or  failure  to  plead,  see  Plead- 
ing, II.  j. 


ADOPTED  STATUTE. 

Presumption  as  to,  sec  Evidence,  33,  34. 
Construction  of,  see  Statutes,  III.  d. 


«  I  » 


ADDITIONAL  PARTIES. 

See  Action  or  Suit,  III.  e. 

♦*-• 

ADDITIONAL  SERVITUDE. 

See  Eminent  Domain,  28. 

«  «  » 

ADJOINING  OSVNER. 

Injuries  to  lateral  support,  see  Lateral  Sup- 
port. 


ADJOURNHENT. 

See  Continuance. 


ADULTERATION. 


Of  food,  prohibition  against,  under  police 

power,  see  Constitutional   Law,  77. 
Of  drugs,  see  Drugs  and  Druggists,  1,  2. 


ADULTERT. 


Attempt  to  have  voluntary  sexual  inter- 
course with  woman  as  assault,  see  As- 
sault and  Battery,  5. 

Evidence  admissible  on  prosecution  for,  see 
Evidence,    752. 

Admissibility  of  evidence  of  continuation  of. 
see  Evidence,  805. 

Necessity  for  corroboration  of  testimony  nf 
complaining  witness,  see  Evidenc?, 
1024,   1025. 

Instructions  in  prosecution  for,  see  Trial, 
371. 

See    also    Incest. 

The  spouse  of  either  of  the  guilty  parties 
is  empowered  to  make  complaint  against 
either  or  both  of  them  under  a  statute  do- 
fining    adultery    as    the    voluntary    sexunl 
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ADVANCEMENTS— ADVEKJSE  POSSESSION,  I.  a. 


intertourae  by  a  married  person  with  a  per- 
son other  than  the  offender's  husband  or 
wife,  and  providing  that  no  prosecution 
shall  be  commenced  except  on  the  complaint 
of  the  husband  or  wife.  State  v.  Wesie,  17 
N.  D.  567,  19  L.R.A.(N.S.)  786,  118  N.  W. 
20. 

Editorial  notes. 

Offense  of  adultery  and  fornication. 

26  Am.  St.  Rep.  604. 
What  constitutes  living  in  open  and  no- 
torious adultery.     113  Am.  St.  Rep.   271; 
2    L.R.A.(N.S.)     1186. 
Ignorance  of  other   party's  marriage  as 
defend  to  prosecution  for  adultery. 

18  I*R.A.{N.S.)   527. 
Crime  of  adultery  as  affected  by  fact  that 
but  ojie  party  is  married. 

18  L.R.A.(N.S.)    580. 
Construction  and  effect  of  provisions  re- 
quiring   adultery    prosecution    to   be    upon 
complaint  of  husband  or  wife. 

19  L.R.A.(N.S.)    786. 


♦  «» 


ADVANCEMENTS. 

As  proper  items  of  recovery  in  action  for 
conversion,  see  Damages,  59. 

Presumption  as  to,  see  Evidence,  194. 

To  wife,  presiunption  as  to,  see  Evidence, 
213. 

To  wife,  sufficiency  of  evidence  as  to,  sec 
Evidence,  947. 

Editorial  notes. 

Advancements.  80  Am.  Dec.  559. 

Support  of  adult  child  as  advancement. 

22  L.R.A.(N.S.)  1165. 
Gift  to  one  spouse  by  parent  of  other  as 
advancement  or  ademption. 

26  L.R.A.(N.S.)  1050. 
Right  of  one  receiving  advancement  and 
executing  release  of   interest   in  estate  to 
share   in   after-acquired  property. 

65  L.R.A.  578. 


ADVERSE  POSSESSION. 

.    I.  What  Constitutes. 

a.  In  General. 

b.  Vendor  and  Purchaser. 

c.  Mortgage. 

d.  Tenants  in  Common. 

e.  Kind  of  Possession. 
II.  Color  of  Title. 

III.  Effect;  Length  of  Tnac  Requibed 

TO  GrvE  Title. 

IV.  Editoblal  Notes. 

Effect  of  failure  to  make  finding  on  ques- 
tion of,  sae  Appeal  and  Error,  1105. 

Sale  of  lands  held  adversely,  see  Champerty. 

Estoppel  to  claim  title  as  against  adverse 
possessor,  see  Estoppel,  48. 

Admissibility  of  admission  that  one  is  in 
possession  of  land  as  agent  of  another, 
see  Evidence,  737. 

Establishment  of  highway  by  prescription, 
see  Highways,  II. 

As  to  limitation  of  actions,  see  Limitation 
of  Actions, 

Instruction  assuming  fact  of  possession,  see 
Trial,  353. 


#»» 


ADVANCES. 

Power  of  city  to  reimburse  fund  for  special 
impiovement  for  advances  therefrom, 
see   Municipal   Corporations,   42. 


«  I  » 


ADVERSE   CIAIUCS. 

Action  to  determine,  see  Cloud  on  Title. 

Modification  of  judgment  by  appellate  court 
in  action  to  determine,  see  Appeal  and 
Error,  1135. 

Adverse  claimants  in  bankruptcy  proceed- 
ings,  see   Bankruptcy,   II. 


L  What  Constitutes. 

a.  In   General. 

1.  To  render  possession  adverse,  it  must 
not  only  be  actual,  but  also  open,  continu- 
ou8,notorious,  distinct,  and  hostile,  and  of 
such  a  character  as  to  unmistakably  indi- 
cate an  assertion  of  claim  of  ownership  by 
the  occupant;  and  the  possession  of  one  of 
several  persons  living  on  the  premises  is 
too  equivocal.  Enderlin  Invest.  Co.  v 
Nordhagen,  18  N.  D.  617,  123  N.  W.  39o' 
See  also  infra,  17,  25,  26,  33. 
Snffioienoy  of  payment  of  taxes. 

2.  If  a  statute  of  limitations  provides 
that  one  of  the  conditions  of  obtaining  title 
under  it  is  that  an  occupant  of  land  shall 
pay  the  taxes  thereon  under  color  of  title 
for  a  specified  number  of  years,  and  such 
party  pays  all  taxes  assessed  against  tho 
land  and  extended  against  him  on  the  tax- 
books  for  the  statutory  period,  he  has  com- 
plied with  this  requisite  of  the  law,  al- 
though an  annual  assessment  has  become 
delinquent  and  is  not  paid  until  the  fol- 
lowing year.  Murphy  v.  Redeker,  16  S.  D 
615,  102  Am.  St.  Rpp.  722,  94  N.  VV.  697. 

3.  Where  land  sought  to  be  taken  under 
condemnation  proceedings  in  1887  was  never 
used  by  the  railroad,  and  taxes  were  levied 
in  the  name  of  plaintiff  and  his  grantors 
against  the  land,  for  twenty  years  prior  to 
the  commencement  of  the  action,  during 
which  time  the  latter  have  been  in  posses- 
sion and  control  of  the  land,  and  the  plain- 
tiff for  the  last  seventeen  years  has  paid  all 
the  taxes  under  a  good  and  sufficient  deed 
of  record,  the  plaintiff  has  a  title  superior 
to  any  right  of  the  railroad  company. 
FTedger  v.  Aberdeen,  B.  &  N.  W.  R.  Co.  -^ 
S.  D.  — ,  128  N.  W.  602. 
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4.  Where  an  action  to  quiet  title  was 
commenced  in  December  1907,  and  the  pat- 
ent to  the  land  was  issued  August  5,  1898, 
and  taxes  were  first  assessed  for  1808,  and 
paid  May  30,  1899,  and  the  taxes  for  1907 
were  not  paid  until  February  25,  1908, 
there  had  not  been  a  sufficient  possession  or 
payment  of  all  taxes  legally  assessed  against 
such  lands,  to  give  the  person  title  to  the 
same  under  8.  D.  Rev.  Code  Civ.  Proc.  §  54, 
which  provided  that  anyone  in  the  actual 
possession  of  lands  or  tenements  under  a 
claim  and  color  of  title  made  in  good  faith, 
and  who  shall  have  continued  in  such  pos- 
session for  ten  successive  years,  and  paid 
all  taxes  legally  assessed  against  such  lands 
during  that  time,  shall  be  adjudged  to  be 
the  legal  owner  thereof  according  to  the 
purport  of  his  paper  title,  since  by  express 
provision  this  section  does  not  apply  to 
lands  belonging  to  the  United  States.  Hobu 
v.  Bidwell,  —  S.  D.  — ,  130  N.  VV.  837. 

5.  One  who  with  his  grantors  was  in 
actual  possession  of  certain  property  under 
color  of  title,  paying  all  taxes  thereon  for 
ten  successive  years,  is  entitled  to  be  ad- 
judged the  legal  owner  of  said  property 
although  the  assessment  of  taxes  might  have 
been  for  one  or  more  of  the  ten  years,  il- 
1ef»l.  under  S.  D.  Rev.  Code  Civ.  Proc.  §  54, 
providing  that  every  person  in  actual  pos- 
session of  lands,  under  claim  and  color  of 
title,  who  shall  pay  the  taxes  legally  as- 
sessed thereon  for  ten  successive  years,  shall 
be  adjudged  to  be  the  legal  owner  thereof. 
Murphy  v.  Nelson,  19  S.  D.  197,  102  N.  W. 
091. 

b.  Vendor  and  Purchaser. 

6.  The  possession  of  real  estate  by  a  ven- 
dee under  an  executory  contract  of  pur- 
chase is.  in  law,  the  possession  of  his  ven- 
dor. Schneller  v.  Plankinton,  12  N.  D.  561, 
98  N.  W.  77. 

7.  Under  contracts  for  the  purchase  of 
real  estate  where  possession  is  given  to  the 
vendee  by  the  vendor,  such  possession  is  that 
of  the  vendor,  while  the  contract  remains 
in  force  and  until  it  is  complied  with  or 
repudiated,  and  such  possession  is  not  ad- 
verse to  the  vendor.  Burke  v.  Scharf,  — 
N.  D.  — ,   124  N.  W.  79. 

8.  The  possession  of  a  vendee  of  land  who 
enters  urder  an  executory  contract  for  the 
sale  of  the  land,  and  subsequently  receives 
a  conveyance  in  fulfilment  thereof,  is  ad- 
rerje  from  the  time  of  the 'entry  as  to  nil 
persons  except  the  vendor,  within  N.  D. 
Rpv.  Codes  1899,  §  3491a,  providing  that 
"all  titles"  to  real  property  vested  in  any 
person  by  ten  years'  adverse  possession  anil 
pavment  of  taxes  shall  be  valid.  Schauble 
V.  Schulz,  69  C.  0.  A.  581,  137  Fed.  389. 

c.  Mortgage. 

9.  k  mortgagee  in  possession  may  hold 
adversely  to  the  mortgagor.  Nash  v.  North- 
west Land  Co.  16  N.  D.  566,  108  N.  W. 
7»2. 

10.  In  an  'action  to  quiet  title,  which  ac- 
tion is  in  the  supreme  court  for  trial  de 


I  novo,  the  evidence  established  that  appel- 
lant, S.  L.  Co.,  and  its  grantor,  were,  for 
more  than  ten  years  immediately  prior  to 
the  commencement  of  such  action,  mort- 
gagees in  possession,  with  the  implied 
knowledge  and  consent  of,  and  holding  ad- 
versely to,  the  fee  owners;  Held  that  the 
remedies  of  such  fee  owners  to  recover  such 
possession,  or  to  assert  thair  rights,  became 
barred  by  the  statute  of  limitations,  and 
such  bar  operated  to  devest  them  of  all 
title,  and  vest  the  same  in  such  adverse 
occupant  Mearft  v.  Somers  Land  Co.  18 
N.  D.  384,  121  N.  W.  916. 
Porohaser  on  foreeloaiue. 

11.  Adverse  possession  by  the  grantee  of 
an  equitable  assignee  under  a  void  fore- 
closure sale  puts  the  statute  of  limitations 
in  motion  against  the  remedies  of  the  mort- 
gagor. Nash  V.  Northwest  Land  Co.  15  X. 
D.  566,  108  N.  W.  792. 

12.  The  fact  that  the  grantee  of  the  pur- 
chaser at  an  invalid  foreclosure  sale  may  in 
equity  be  deemed  a  mortgagee  in  possession 
does  not  make  him  such  in  fact  so  that  his 
possession  is  not  adverse  to  the  mortgagor. 
Brynjolfson  v.  Dagner,  15  N.  D.  332,  125 
Am.  St.  Rep.  596,  109  N.  W.  320. 

[Cited  in  note  in  23  L.R.A.(N.S.)  754, 
on  possession  of  mortgagee  entering  un- 
der incomplete  or  defective  foreclosure 
as  adverse.] 

13.  The  possession  of  land  by  one  who 
claims  title  under  a  warranty  deed  from 
the  purchaser  at  a  foreclosure  sale  Is  ad- 
verse, even  though  the  foreclosure  sale  may 
be  void.  Brynjolfson  v.  Dagner,  15  N.  D. 
332,  125  Am.  St.  Rep.  595,  109  N.  W.  320. 

14.  When  one  who  in  good  faith  claims 
title  under  a  void  foreclosure  sale  takes 
possession  of  the  mortgaged  premises  under 
such  claim,  but  with  the  consent  of  the 
mortgagor,  although  he  is  deemed  to  be  a 
mortgagee  in  possession  his  possession  is 
adverse  to  the  mortgagor  from  its  incep- 
tion. Nash  V.  Northwest  Land  Co.  15  N.  D. 
566,  108  N.  W.  792. 

[Cited  in  note  in  23  L.R.A.(N.S.)  754. 
756,  on  possession  of  mortgagee  enter- 
ing under  incomplete  or  defective  fo^e• 
closure  as  adverse.] 

15.  Appellant,  S.  L.  Co.,  and  its  grantor, 
became  mortgagees  through  an  equitable 
assignment  of  a  mortgage  on  the  property 
as  the  result  of  a  defective  foreclosure  by 
advertisement,-  at  the  abortive  foreclosure 
of  which  such  grantor  became  the  purchaser, 
securing  a  certificate  of  sale  and  sheriff's 
deed,  and  thereafter  deeding  the  premises  to 
the  S.  L.  Co.  For  a  period  of  over  eleven 
and  one-half  years  after  such  abortive  fore- 
closure sale  the  fee  owners  paid  no 
taxes,  and  exercised  no  acts  of  owner- 
ship over  the  property,  while  during 
all  such  time  the  purchaser  and  his  grantee, 
the  S.  L.  Co.,  paid  the  taxes,  and  for  over 
ten  years  prior  to  the  commencement  of 
this  action  they  in  good  faith  asserted  a  - 
claim  thereto,  hostile  and  adverse  to  the  fee 
owners,  with  their  implied  knowledge  and 
consent,  during  which  time  they  had  such 
actual  possession  as,  in  view  of' the  nature 
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of  tbe  property  and  all  the  circumstances 
disclosed,  was  essential  to  constitute  them 
iidverse  occupants.  Held,  title  vested  in  the 
S.  L.  Co.  Mears  v.  Somers  Land  Co.  18  N. 
D.  384,  121  N.  W.  916. 


d.  Tenants  in  Common, 

16.  The  payment  of  taxes  and  the  mere 
taking  of  a  tax  deed  by  a  tenant  in  common 
to  unimproved,  wild  land,  without  any  ex- 
clusive residence  upon  and  occupation  of  the 
same,  does  not  constitute  such  ouster  as 
will  set  the  statute  of  limitations  in  motion 
against  his  cotenants.  Barrett  v.  McCarty, 
20  S.  D.  75,  104  N.  W.  907. 

17.  The  payment  of  taxes  for  ten  years 
by  a  devisee  of  a  tenant  in  common  of  land 
who  had  no  such  possession  of  the  premises 
as  a  cotenant  as  would  constitute  adverse 
possession  must  be  regarded  as  the  payment 
by  a  cotenant  for  the  benefit  of  all  the  co- 
tenants,  and  he  is  not  entitled  to  the  bene- 
fits of  S.  D.  Rev.  Code  Civ.  Proc.  §§  54,  55, 
providing  that  ev?ry  person  in  actual  pos- 
session of  unoccupied  land  for  ten  successive 
years  under  claim  and  color  of  title  made  in 
good  faith,  and  who  shall  have  paid  all 
taxes  legally  assessed  upon  said  lands,  shall 
be  adjudged  to  be  the  legal  owner.  Barrett 
V.  McCarty,  20  S.  D.  75,  104  N.  W.  907. 

18.  The  title  to  premises  being  in  the 
name  of  C,  the  son  of  E.  and  R.,  and  all 
these  parties  together  with  other  brothers 
and  sisters  of  C,  residing  upon  the  prem- 

1  ises,  all  being  over  twenty -one  years  of  age, 
>  the  possession  of  R.  was  not  such  as  to 
amount  to  adverse  possession  so  as  to  de- 
feat title  under  a  judgment  against  C.  En- 
derlin  Invest.  Co.  v.  Nordhagen,  18  N.  D. 
517,  123  N.  W.  390. 


e.  Kind  of  Possession. 

19.  The  cutting  of  firewood  by  an  agent 
in  control  of  the  property,  for  the  use  of 
his  family  is  an  act  of  possession  of  his 
principal  within  the  meaning  of  S.  D.  Code 
Civ.  Proc.  S  48,  subd.  3,  providing  that 
land  shall  be  deemed  to  b?  in  the  adverse 
pos.iossinn  of  the  party  claiming  under  a 
paper  title,  where  the'  land,  although  not 
inclosed,  has  been  used  for  the  supply  of 
fuel  for  the  purposes  of  husbandrv.  Mur- 
phy v.  Dafoe,  18  S.  V.  42,  99  N.  \V.  86. 

20.  A  mere  naked  color  of  title,  derived 
through  a  void  foreclosure,  does  not  draw  to 
it  even  the  constructive  possession  of  the 
property,  and  therefore  docs  not  operate  to 
vest  any  estate  or  interest  in  the  property, 
and  cannot  confer  any  such  estate  or  inter- 
est bv  mere  lapse  of  time.  Bull  v.  Beiseker, 
16  N.  D.  290,  14  L.R.A.(N.S.)  514,  113  N. 
\V.  870. 

[Cited  in  note  in  16  L.R.A.(y.S.)  1198, 
on  necessity  of  color  of  title,  not  ex- 
pressly made  a  condition  by  statute, 
in  adverse  possession.] 


n.  COI>0B   OF   TrtLK. 
See    also   supra,    20. 

21.  Possession  of  land  under  bare  color 
of  title  for  less  than  ten  years,  and  where 
there  has  not  been  a  payment  of  taxes  for 
ten  years  under  such  color  of  title,  is  not 
sufficient  to  cut  off  the  original  fee  title  to 
such  land.  Joy  v.  Midland  State  Bank, — 
S.   D.  — ,   128  N.  W.   147. 

22.  A  deed  from  one  who  acquired  title 
through  mesne  conveyances  from  the  holder 
of  the  homestead  patent  is  sufficient  to  con- 
stitute color  of  title,  although  the  validity 
of  the  conveyance  by  the  patentee  is  ques- 
tioned. Murphy  v.  "Nelson,  19  S.  D.  197, 
102  N.  W.  691. 

23.  A  deed  executed  in  1887  by  the  heirs 
of  an  Indian  who  entered  upon  the  land  as 
a  homestead  in  1877,  obtained  a  patent 
therefor  in  1884,  and  died  in  1886,  and  a 
tax  deed  executed  in  1884.  covering  the  same 
premises,  constitutes  color  of  title,  even 
though  void  because  executed  within  five 
years  from  the  issuance  of  the  patent,  with- 
in the  meaning  of  R.  D.  Laws  1891,  chap. 
24,  §  1,  which  provides,  in  substance,  that 
every  person  in  actual  possession  of  lands 
under  claim  or  color  of  title  made  in  good 
faith,  and  who  shall  have  continued  for  ten 
successive  years  in  such  possession  and  has 
paid  all  taxes,  shall  be  adjudged  to  be  the 
legal  owner.  Murphy  v.  Pierce,  17  S.  D. 
207,  95  N.  W.  925. 

[Cited  in  note  in  11  L.R.A. (N.S.I  778. 
785,  on  invalid  tax  deed  as  color  of 
title  within  general  statutes  of  limita- 
tions.] 

24.  A  deed  conveying  the  homestead, 
though  not  signed  by  both  spouses.  Is  never- 
theless color  of  title  under  S.  D.  Code  Civ. 
Proc.  §  54,  which  provides  that  all  per-jons 
who  in  good  faith,  under  color  of  title,  have 
continued  in  actual  possea.sion  of  lands  for 
ten  successive  years  and  have  paid  all  taxes 
assessed  upon  such  lands,  shall  be  the  legal 
owner  of  such  lands  to  the  extent  of  his 
paper  title.  Ford  v.  Ford,  —  S.  D.  — ,  124 
N.  W.   1108. 

Qnttelalm  deed. 

25.  The  title  to  the  land  held  under  a 
quitclaim  deed  ripened  in  appellant  after 
the  payment  of  ten  years'  taxes  and  posses- 
sion during  the  same  period,  and  such  title 
is  not  afl"ected  by  any  subsequent  negotia- 
tions which  he  may  have  had  with  the  re- 
spondent for  the  purpose  of  quieting  his 
title.  Stiles  v.  Granger,  17  N.  D.  502,  117 
X.   \V.  777. 

26.  Where  appellant  took  possession  of 
the  premises  under  a  quitclaim  deed  given  in 
1890,  and  placed  the  same  under  cultivation 
in  1891,  and  his  possession  and  cultivation 
thereof  have  been  continuous  since  1891.  and 
he  paid  all  taxes  and  assessments  levied 
thereon  between  the  years  1890  and  1905. 
and  while  so  in  possession  of  said  land, 
these  facts  are  a  complete  defenss  to  an 
action  to  quiet  title,  brought  by  one  holding 
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the  record  title  from  the  Xorthern  Pacific 
Kailroad  Company,  under  a  deed  from  that 
company  executed,  delivered,  and  recorded 
in  IS79:  none  of  the  parties  through  whom 
plaintifl^s  title  came  having  ever  been  in 
nctual  possession  of  the  premises.  Stiles  v. 
Granger,  17   X.  D.  502,  117  N.  W.  777. 

27.  Appellant  purchased  a  quitclaim  deed 
for  the  land  in  controversy  from  one  Bowdle 
in  August,  1890.  The  only  title  possessed 
by  liowdle  was  derived  from  a  deed  under 
sale  for  ta.xes  for  the  year  1886.  It  is  con- 
tended that  such  tax  deed  is  invalid.  With- 
out determining  this  question,  but  conceding 
for  the  purposes  of  this  case  that  it  is  in- 
valid, it  is  held  that  the  title  so  obtained 
by  appellant  is  adequate  as  foundation  for 
title  in  the  appellant  under  N.  D.  Rev. 
Codes  1905,  §  4928,  which  reads:  "All  titles 
to  real  property  vested  in  any  person  or 
persons  who  have  been  or  hereafter  may  be 
in  actual,  open,  adverse,  and  undisputed 
possession  of  the  land  under  such  title  for 
a  period  of  ten  years,  and  shall  have  paid 
all  taxes  and  assessments  legally  levied 
thereon,  shall  be  and  the  same  are  declared 
good  and  valid  in  law,  any  law  to  the  con- 
trary notwithstanding."  Stiles  v.  Granger, 
17  N.  D.  502,  117  N.  W.  777. 


III. 


Effect;  Lenoth  of  TniE  Required  to 
Give  Title. 


28.  A  title  acquired  by  operation  of  the 
statute  of  limitations  is  not  a  mere  equita- 
ble right,  but  is  a  perfect  legal  title,  which 
may  be  proved  under  a  complaint  alleging 
a  fee-simple  title  in  the  form  prescribed  by 
the  statute  relating  to  actions  to  quiet 
title.  Nash  v.  Northwest  Land  Co.  15  N.  D. 
j«6,  108   N.  W.  792. 

29.  When  an  adverse  possession  of  real 
property  has  continued  for  a  sufficient 
length  of  time,  so  that  all  remedies  of  the 
owner  to  recover  the  land  or  enforce  his 
rights  are  barred  by  the  statute  of  limita- 
tions!, such  adverse  possession  operates  to 
<lev€st  the  former  owner's  title  and  vest  it 
in  the  adverse  occupant.  Nash  v.  North- 
west Land  Co.  15  N.  D.  506,  108  N.  W.  792. 

30.  The  title  to  land  becomes  valid  by 
tea  years'  adverse  possession  and  payment 
of  taxes,  as  against  minors  as  well  as 
adults,  under  N.  D.  Rev.  Codes  1899, 
<i  3491a,  validating  all  titles  by  adverse  pos- 
»e«sion  for  ten  years,  accompanied  by  pay- 
ment of  taxes  and  assessments,  "any  law 
to  the  contrary  notwithstanding,"  although 
$  3193  provides  that  the  time  of  minority 
shall  be  a  part  of  the  periods  "in  this  arti- 
cle" limited  for  commencing  actions  or  in- 
terposing defenses  or  counterclaims  or  mak- 
inj;  entry  upon  real  property,  as  the  latter 
section  is  contained  in  an.  entirely  different 
part  of  the  Codes,  and  the  first  section  of 
the  subdivision  in  which  it  stands  declares 
that  its  provisions  shall  be  applicable  "ex- 
cept when  in  special  cases  a  different  lim- 
itation is  prescribed  bv  statute."  Schauble 
V.  Schulz,  69  C.  C.  A.  581,  137  Fed.  389. 
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Time. 

Retrospective  statute  as  to,  see  Statutes. 

95. 
See  also  supra,  4;  Estoppel,  48. 

31.  Occupancy  for  a  period  short  of  the 
statutory  limitations  does  not  confer  title 
as  against  the  title  of  a  holder  by  trans- 
fer. Goss  V.  Herman,  —  N.  D.  — ,  127  N. 
W.  78. 

32.  The  grantee  of  one  to  whom  a  tax 
deed  was  issued  four  years  before  the  com- 
mencement of  an  action  to  quiet  title  to  the 
property  acquires  no  rights  under  S.  D. 
Rev.  Code  Civ.  Proc.  §  55,  which  confers 
title  upon  one  possessing  color  of  title  and 
paying  taxes  in  good  faith  for  ten  successive 
years.  Jackson  v.  Bailey,  19  S.  D.  694,  104 
N.  W.  268. 

33.  The  ten-year  period  within  which,  un- 
der N.  D.  Rev.  Codes  1899,  §  3491a,  the 
title  of  one  in  adverse  possession  of  land 
who  has  paid  all  the  taxes  and  assessments 
thereon  becomes  valid,  is  to  be  reckoned 
from  the  time  the  adverse  possession  begins, 
instead  of  from  the  time  the  first  payment 
of  taxes  thereafter  is  made.  Schauble  v. 
Schulz,  69  C.  C.  A.  581,  137  Fed.  389. 

34.  One  who'  obtained  a  tax  deed  to  cer- 
tain vacant  property  in  January,  1894,  and 
paid  the  taxes  for  1893,  is  not  entitled  to 
the  benefit  of  S.  D.  Code  Civ.  Proc.  §  55, 
providing  that  "whenever  a  person  having 
a  color  of  title,  made  in  good  faith,  to  va- 
cant and  unoccupied  land,  shall  have  paid 
all  taxes  legally  assessed  thereon  for  ten 
successive  years,  he  shall  be  deemed  and  ad- 
judged to  be  the  legal  owner  of  the  said 
vacant  and  unoccupied  land  to  the  extent 
and  according  to  the  purport  of  bis  paper 
title,  where  the  owner  commenced  action  in 
March,  1903,  as  ten  successive  years  with 
color  of  title  had  not  elapsed  after  the 
execution  of  the  deed  and  before  the  com- 
mencement of  the  action.  Bennett  v.  Moore, 
18  S.  D.  109,  99  N.  W.  855. 

35.  Twenty  years  continuous  adverse  pos- 
session under  a  tax  deed,  even  though  de- 
fective, is  suflicient  to  establish  a  valid 
title,  under  S.  D.  Code  Civ.  Proc.  §  47,  pro- 
viding that  one  entering  into  and  continu- 
ing in  possession  under  claim  of  title  found- 
ed upon  a  written  instrument  shall  be 
deemed  to  hold  adversely.  Murphy  v.  Da- 
foe,  18  S.  D.  42,  99  N.  W.  86. 

[Cited  in  note  in   11   L.R.A.fN.S.)    785, 

on   invalid   tax   deed   as  color   of  title 

within  general  statutes  of  limitations.] 

Effect    of    failure    to    pay    tax    after 

title  is  acquired. 

36.  The  title  to  land  which  has  been  ren- 
dered good  under  N.  D.  Rev.  Codes,  §  3491a, 
by  adverse  possession  and  payment  of  taxes 
for  ten  years,  is  not  invalidated  or  opened 
to  attack  because  of  the  nonpayment  of 
taxes  in  some  subsequent  year  after  tlipy 
have  become  due.  Schauble  v.  Schulz,  09 
C.  C.  A.  581,  137  Fed.  389. 
Comtlmiiity. 

See   also   Limitation   of  Actions,   73. 

37.  Where  the  successive  adverse  occu- 
pants hold  in  privity  with  each  other  under 
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ADVERSE  POSSESSION,  IV.— AFFIDAVIT. 


the  same  claim  of  title,  the  time  limited  for 
maintaining  an  action  may  be  computed  by 
the  last  occupant  from  the  date  when  the 
cause  of  action  accrued  against  the  first 
adverse  possessor.  Nash  v.  Northwest  Land 
Co.  16  N.  D.  666,  108  N.  W.  792, 


IV.  Editobiai,  Notes. 

Adverse  possession.  9  Am.  St.  Rep.  531 ; 
11  Am.  St.  Rep.  342;  28  Am.  St.  Rep.  168. 

Entry  by  owner  terminating  adverse  pos- 
session. 83  Am.  Dec.  497. 

Remedies  for  injuries  to  real  estate  held 
adversely.  85  Am.  Dec.  321. 

Adverse  possession  by  payment  of  taxes. 
14  Am.  St.  Rep.  129. 

Possession  under  tax  certificate  during 
redemption  period  as  adverse. 

13  L.R.A.(N.S.)    627. 
Right  of  permissive  possessor  to  acquire 

title  by  adverse  possession. 

12  L.R.A.(N.S.)  1140. 
Possession  taken  and  held  through  igno- 
rance or  mistake.       24  Am.  St.  Rep.  388. 
Possession  under  belief  that  land  is  part 
of  public  domain,   as  adverse  to  owner. 

31  L.R.A.(N.S.)    153. 
Inclosure  of  right  of  way  as  adverse  pos- 
session. 1  L.R.A.(N.S.)  565. 
Effect  of  abandonment  on  title  to  xealty 
by   adverse  possession. 

24  L.R.A.(N.S.)   1161. 
Possession  of  part  as  possession  of  whole. 
125  Am.  St.  Rep.  302. 
Effect  of  warranty  deed  to  prevent  as- 
sertion of  title  by  adverse  possession  sub- 
sequently initiated.     25  L.R.A.(N.S.)    129. 
Acquisition  by  prescription  of  party-wall 
easement  in  common  division  wall. 

38  L.R.A.(N.S.)  131. 
Adverse    possession    of   public    property. 
76  Am.  St.  Rep.  479. 
Right  to  acquire  title  by  adverse  posses- 
sion to  lands  devoted  to  public  use. 

87  Am.  St.  Rep.  775. 

Extinguishment    of    highway    and    other 

easements  by  nonuser  or  adverse  possession. 

14  Am.  St.  Rep.  278. 
Adverse  possession   of  railroad   right  of 

way.  2  L.R.A.(N.S.)  272. 

Power  of  state  to  secure  title  by  adverse 
possession.     15  L.R.A.(N.S.)   1120. 

Adverse  possession  bv  religious  society. 
27  L.R.A.(N.S.)   388. 

By  temaat. 

Disseisin  by  tenant.  15  Am.  Dec.  400. 

Adverse  possession  by  tenant  against 
landlord's  title.  12  L.R.A.(N.S.)  1148. 

By  ootenant. 

Creation  of  prescriptive  title  by  adverse 
possession   bv   one   cotenant. 

109  Am.  St.  Rep.  609. 
By  life  tenant. 

Power  of  tenant  for  life  or  years  under 

equitable  titb  to  initiate  adverse  possession 

as  against  remainderman  bv  procuring  fee. 

9    L.R.A.(N.S.)     750. 


Between  hnsband  and  wife. 

Title  by  adverse  possession  between 
husband  and  wife.       18  Am.  St.  Rep.  114. 

Effect  of  husband's  life  estate  iipon  ad- 
verse possession   against  wife. 

10  L.R.A.(N.S.)    86. 
Mortgage. 

Adverse  possession  by  mortgagor  or 
grantee   against    mortgagee. 

1    L.R.A.(N.S.)    1036. 

Possession  of  mortgagee  entering  under 
incoinplete  or  defective  foreclosure  as  ad- 
verse. 23  L.R.A.(N.S.)  764. 
Color  of  title. 

What  is  color  of  title. 

14  Am.  Dec.  580;   88  Am.  St.  Rep.  702. 

Quitclaim  deed  as  color  of  title  for  ad- 
verse possession.  4  L.R.A.(N.S.)  •77e. 

Invalid  tax  deed  as  color  of  title  within 
general  statutes  of  limitations. 

11  L.R.A.(N.S.)  772. 

Void  parol  conveyance  of  easement  as 
foundation  for  prescription. 

13  L.R.A.(N.S.)    991. 

Necessity  of  color  of  title,  not  expressly 
made  a  condition  by  statute,  in  adverse  pos- 
session. 15  L.lt.A.(N.S.)  1178. 
Taekine    pouessions. 

Tacking  successive  possessions. 

13  Am.  Dec.  331. 

Right  of  remaindermen  to  benefit  of  con- 
tinuation, under  life  tenant,  of  adverse  pos- 
session initiated  by  creator  of  life  estate. 
24  L.R.A.(N.S.)   1056. 


ADVERTISEMENT. 

Enforcement  of  chattel  mortgage  by,  see 
Chattel  Mortgage,  38,  40. 

Running  of  limitations  against  foreclosure 
of  mortgage  by,  see  Limitation  of  Ac- 
tions, 50-52. 

Foreclosure  of  mortgage  by,  see  Mortgage, 


ASVEBTISING. 


Editorial  note. 

Power  of  municipality  to  prevent  or  regu- 
late use  of  property  for  advertising  pur- 
poses. 132  Am.  St.  Rep.  92. 


^«» 


AFFIDAVIT. 

For  change  of  venue,  see  Action  or  Suit,  115, 
121;   Appeal  and  Error,  793. 

On  motion  to  dismiss  action,  see  Action  or 
Suit,  166. 

Litigating  merits  by,  on  appeal  from  order 
setting  aside  default  judgment,  see  Ap- 
peal and  Error,  449.- 

Consf  :eration  of,  on  appeal,  see  Appeal  and 
Error,  461. 
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In  garnishment   proceeding,  first  objecting 

on  appeal  to  sufSciency  of,  see  Appeal 

and  Error,  719. 
As  part  of  record  on  appeal,  see  Appeal 

and  Error,  IV.  ^. 
In  contempt  proceeding,  see  Cmitempt,  10- 

13. 
For  attachment,  see  Attachment,  III.  a. 
For  continuance,  see  Continuance,  III. 
For  transfer  of  cause,  see  Courts,  45. 
Of  prejudice  of  judge,  see  Courts,  52,  53,  55- 

56a. 
As  to  citizenship  of  complainant,  see  Courts, 

65. 
Accompanying    criminal    information,    see 

Criminal   Law,   53. 
PrcAumption    that    affidavit   was    properly 

sworn  to,  see  Evidence,  127. 
Of  assessor,  presumption  as  to,  see  Evidence, 

150. 
.\.s  evidence,  see  Evidence,  322,  323. 
In  injunction  suit,  see  Injunction,  II.  c. 
For  search  warrant  for  intoxicating  liquors, 

see  Intoxicating  Liquors,  57,  68. 
For  arrest  as  part  of  complaint,  see  Judg- 
ment, 6. 
On  motion  to  set  aside  judgment  by  default, 

see  Judgment,  180,  181. 
Of  merits,  see  Judgment,  VI.  f.  3,  h. 
Of  publication  of  notice  of  sale  by  advertise- 
ment, see  Mortgage,  92.  

Of  foreclosure  sale,  see  Mortgage,  VIII,  f.  3. 
On  motion  for  new  trial  generally,  see  New 

Trial,  VIL  e. 
Of  jurors  on  motion  for  new  trial,  see  New 

Trial,  VII.  g. 
Of  service  of  notice  to  redeem  from  tax  sale, 

see  Taxes,  123. 
To  assessment  roll,  see  Taxes,  IV.  1. 
On  motion  to  correct  findings,  see  Trial,  476. 
Of  right  to  vote,  see  Voters  and  Elections, 

8,  9. 
Of  service  of  process,  see  Writ  and  Process, 

17. 
For  publication,  see  Writ  and  Process,  I. 

e.  1. 
See  also  Oath. 
Edltorlml  note. 

Sufficiency  of  affidavit  on  information  and 
belief.  40  Am.  St.  Rep.  592. 


AFFINITY— AGRICULTURE. 

AFTEIUACQUIBED  TITIiE. 


» 


Estopped  to  claim,  see   Vendor  and  Pur- 
chaser, II.  b. 


APFIMITY. 


Editorial  aot«. 

Who  are  related  by  affinity. 

79  Am.  St.  Rep.  200. 


AFFIBMANCE. 


By  appellate  court,  see  Appeal  and  Error, 
VIII.  a. 


AFTER-ACQtnRED  PROPERTY. 

Inclusion  of,  in  chattel  mortgage,  see  Chat- 
tel Mortgalge,  TIT.  e.  • 


AOE. 

Family  Bible  as  proof  of,  see  Evidence,  347. 

Admissibility  of  memoranda  to  prove,  see 
Evidence,  363. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
879. 

Evidence  of  honest  mistake  of  insured  as  to, 
see  Evidence,  687. 

Effect  of  misstatement  by  insured,  see  In- 
surance, 121, 

Of  animal,  evidence  as  to,  see  Evidence,  001. 


♦  »» 


AOEHOT. 

See  Principal  and  Agent. 


AOE  OF  GONSEirr. 

Rape  of  girl  under,  see  Rape,  3,  4. 


♦  «» 


AOORAVATIOir. 

Of  damages,  see  Damages,  III.  k. 

*  ■  » 

AOISTEB. 

Lien  of,  see  Liens,  II. 
Question  for  jury  as  to  negligence  of  agis- 
ter, see  trial,  177. 


AGREED  CASE. 


Stipulation  of  facts  on  which  case  shall  be 
tried,  see  Trial,  39,  40. 


♦ » » 


AGREEMENTS. 

Contracts  generally,  see  Contracts. 

•-•-» 

AGRICULTORAL  SOCIETIES. 

State  fair,  see  State  Fair. 

♦ «» 

AGRICTTLTURE. 

Board  of,  see  Board  of  .'\fri"'ciilt'""e- 
Board  of,  as  judges  of  integrity  of  applicant 
to  sell  nurserv  stock,  see  License,  l.";. 
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As  to  lien  for  seed  grain,  see  Liens,  III. 
Lien  for  threshing,  see  Liens,  IV. 


ALCXJHOL— ALTERATION  OF  INSTRUMENTS. 

AIXOWANCES. 


AI.COHOI.. 


Unlawfulness  of  sale  of  medicine  contain- 
ing, see  Intoxicating  Liquors,  32,  33. 


#«» 


ALIBI. 

Sufficiency  of  proof  of,  see  Evidence,  1014. 
♦  »» 

AUENATION. 

t 

Of  affections,  see  Evidence,  805;  Husband 

and  Wife,  43. 
Of  homestead,  see  Homestead,  III. 
Suspension  of  power  of,  see  Perpetuities. 


♦  »» 


AUENB. 

Perjury  in  affidavits  prepared  for  naturali- 
zation of,  see  Perjury. 

Right  of  alien  heirs  of  deceased  entryman 
on  public  lands,  see  Public  Lands,  39. 

Editorial  mote*. 

Who  are  aliens.  S4  Am.  Dec.  210. 

Right  of  alien  to  make  entry  on  mineral 
lands.  52  Am.  St.  Rep.  219. 

Constitutional  right  of  aliens  to  engage 
in   lawful  occupations. 

11   L.R.A.(N.S.)    799. 

Right  of  alien  wife  of  alien  to  natural- 
ization. 29  L.R.A.(N.S.)   829. 

Teat  of  intelliponcp  in  naturalization  pro- 
ceedings. 22  L.R.A.(N.S.)  1041. 


<»» 


AUMONT. 

See  Husband  and  Wife,  III.  e. 


AI,I.ET. 

Acceptance  of  dedication   of  land   for,   see 

Dedication.  13. 
Sufficiency  of  evidence  of  dedication  of,  see 

Evidence.  948. 


Of  land  to  Indians,  see  Courts,  62;  Indians. 


Against  decedent's  estate,  see  E.\ecutorB  and 
Administrators,  27-29. 


♦  »» 


ALTERATION  OF  INSTBUMENTS. 

Oral  modification  of  written  contract,  see 
Contracts,  33-38,  52-56. 

Sufficiency  of  evidence  of  consent  to,  seii 
Evidence,  878. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  j,  3,  a. 

Surprise  at,  as  ground  for  new  trial,  see 
New  Trial,  47. 

Release  of  surety  on  bond  by  erasure  of  co- 
surety's name,  see  Principal  and  Sure- 
ty, 11. 

1.  Attaching  a  false  certificate  of  ac- 
knowledgment of  the  paper  upon  wliich  the 
contract  was  written,  and  the  signing  of 
the  agreement  by  the  plaintiff  and  a  wit- 
ness, all  done  without  defendant's  knowl- 
edge, some  time  after  its  execution  by  him, 
are  not  material  alterations.  Canfi'eld  v. 
Orange,  13  N.  D.  622,  102  N.  W.  313. 

2.  An  application  for  insurance,  on  a 
single  sheet  containing  at  tlie  bottom  a 
promissory  note  intended  to  secure  assess- 
ments, is  a  single  contract  of  which  the  re- 
moval of  the  note  is  a  material  alteration^ 
so  that  it  is  void,  even  in  the  hands  of  a 
bona  fide  holder,  although  the  note  is  writ- 
ten below  a  perforated  line,  if  the  general 
appearance  of  the  paper  is  sucli  that  tlic  ap- 
plicant is  not  guilty  of  negligence  in  sign- 
ing it.  Rochford  v.  McGee.  16  S.  D.  606, 
61  L.R.A.  335,  102  Am.  St.  Rep.  719,  94  N. 
W.  695. 

[Cited  in  note  in  22  L.R.A.(N.S.)  265. 
on  effect  of  detachment  of  paper,  modi- 
fying terms,  bill  or  note,  upon  rights 
of  subsequent  bona  fide  purchaser.] 

Editorial  notes. 

.'^Iteration  of  instruments. 

10  Am.  Dec.  207. 
Alteration  of  negotiable  instrument. 

11  Am.  St.  Rep.  317. 
I'nauthorized    alteration    of    written    in- 
struments. 86  Am.  St.  Rep.  82. 
Alteration    of  'memorandum   on   note   or 
bill.  14  Am.  Dec.  232. 
Jfaterial  alterations  of  bond. 

67  Am.  Dec.  771. 
Maker's  liabilitv  on  altered  paper. 

4  Am.  St.   Rep.  25. 
Filling  blanks  in  written  instruments. 

13   Am.   Dec.   con. 

Blank  negotiable  instruments  wrongfully 

filled  up.  11  Am.  St.  Rep.  316. 

Insertion   of   interest   clause   in    note   as 

alteration.  2  L.R.A.(N.S.)  217. 

Effect  of  detachment  of  paper  modifying 

terms  of  bill  or  note  upon  rishts  of  subuc- 

Quent  bona  fide  purchaser. 

22  L.R-..\.(N.R.)   203. 
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Addition    of  name   of   attesting   witness 
as  alteration.  24  L.R.A.(N.S.)  1155. 

Change  in  designation  of  party. 

31  L.R.A.(N.S.)   127. 

Alteration  of  note  bv  inserting  place  of 
pa>-ment.  31  L.R.A.(N.S.)   643. 


#»» 


AMENDMENT. 

Time  of  service  of  amended  notice  of  appeal, 

see  Appeal  and  Error,  66. 
Of  appeal  bond,  see  Appeal  and  Error,  88, 

89. 
Of  brief,  see  Appeal  and  Error,  334. 
Of  abstract  on  appeal,  see  Appeal  and  Er- 
ror, rv.  1.  3. 
Of  record  generally  on  appeal,  see  Appeal 

and  Error,  IV.  e. 
Of  bill  of  exceptions  on  appeal,  see  Appeal 

and  Error,  IV.  r,  6. 
Of  corporate  by-laws,  see  Corporations,  4. 
Of  judgment,  see  Judgment,  VI.  h. 
Of  sumniong  in  justice's  court,  see  Justice 

of  the  Peace,  12a,  12b. 
Of  undertaking   on    appeal   from    justice's 

judgment,  see  Justice  of  the  Peace,  VI. 

c,  5. 
Of  ordinance  or  resolution,  see  Municipal 

Corporations,  22-25. 
Of  pleading,  see  Pleading,  II.  r. 
Of  statute,  see  Statutes,  IV.  a. 
Of  findings,  see  Trial,  VII.  e. 


*  «  » 


AMERCEMENT. 

Of  clerk  of  district  court,  see  Clerk,  3. 

*  ■» 

AMICDS   GUBIiE. 

An  amicus  curie  cannot  assume  the 
function  of  a  party  in  an  action  or  proceed- 
ing pending  before  a  court.  Re  McClellan, 
—  S.  D.  — ,  129  N.  W.  1037. 

#«» ■ 


AMUSEMENTS. 
S»e  also  State  Fairs;  Theaters. 

Editorial    note*. 

Xeffligence  of  proprietor  of  place  of  en- 
tertainment, injuring  visitor. 

1   L.R.A.(N.S.)    427. 

Liability  of  one  maintaining  place  of  pub- 
lic amusement  for  safetv  of  patrons.  S 
t.R.A.(N.S.)    1132:    19   L.R.A.(N.S.)    772. 


ANIMALS. 


First  raising  on  appeal  question  as  to  negli- 
gence in  injury  of,  see  -Appeal  and  Er- 
ror, 752. 


Prejudicial  error  in  instructions  as  to  in- 
jury by  animal,  see  Appeal  and  Error, 
1021-1023. 

Injury  to,  while  in  hands  of  bailee,  see 
Bailment,  6-8. 

Transportation  of,  see  Carriers,  II.  b,  4. 

Delegation  of  power  as  to  grazing  by,  on 
public  forest,  see  Constitutional  Law, 
25. 

Levy  of  tax  on  dogs  under  police  power,  see 
Constitutional  Law,  83. 

Brand  of,  construction  of  contract  as  to, 
see  Contracts,  103. 

Judicial  notice  as  to,  see  Evidence,  19,  20. 

Presumption  as  to  proximate  cause  of  loss 
of,  see  Evidence,  106. 

Proximate  cause  of  injury  to,  see  Proxi- 
mate Cause,  2,  3. 

Opinion  evidence  as  to  value  of,  see  Evi- 
dence, 477-480. 

Opinion  evidence  as  to  resemblance  between, 
see  Evidence,  493. 

Evidence  as  to  age  of,  see  Evidence,  661. 

Admissibility  of  evidence  as  to  poisoning  of, 
see  Evidence,  771. 

Sufficiency  of  information  for  poisoning,  see 
Indictment,  etc.,  78. 

Sufficiencv  of  evidence  of  ownership,  see 
Evidence,  929-936. 

Sufficiency  of  evidence  of  cause  of  injury  or 
death,  see  Evidence,  955-958. 

As  to  duties  and  liabilities  as  to  fences,  see 
Fences. 

As  to  game,  see  Game  Laws. 

Meaning  of  word  "horse,"  see  Horses. 

Sufficiency  of  indictment  for  larceny  of,  see 
Indictment,  etc.,  56. 

Lien  for  keeping,  see  Liens,  II. 

Liability  of  railway  company  for  injury  to, 
by  train,  see  Railroads,  III.  c. 

Contributory  negligence  as  to  animals  in- 
jured on  railroad  track,  see  Railroads, 
ill.  d,  2. 

Place  where  taxable,  see  Taxes.  11. 

Eatrays;  trespassing;  rnnmins  at 
large. 

Sufficiency  of  allegations  in  action  for  in- 
jury to  crops  by.  see  Pleading,  177,  178. 

Mode  of  raising  defense  in  action  for  in- 
juries by,  see  Pleading.  273. 

1.  The  object  of  X.  D.  Rev.  Codes  190."). 
§  1933,  permitting  stock  to  run  at  large 
during  certain  months,  is  to  permit  it  to 
feed  upon  commons  and  unfenc6d  lands 
without  liability  of  owners  for  damages 
done  on  such  lands,  and  not  to  impose  upon 
the  owners  of  such  premises  any  greater 
degree  of  care  for  or  towards  such  stock 
than  is  required  at  other  seasons  of  the 
vear.  Corbett  v.  Great  Northern  R.  Co.  — 
N.  D.  — .  125  N.  W.  1054. 

2.  N.  D.  Rev.  Codes  190,).  §  1933,  permit- 
ting stock  to  run  at  large  during  certain 
months,  only  affects  the  remedy  or  measure 
of  damages  in  case  of  injury  by  such  ani- 
mals, and  as  applicable  to  acts  of  nejliwenc.^ 
bv  the  owner  of  the  premises  onto  which 
stock  strays  during  the  open  season  sucli 
stock  is  trespassing.  Corbett  v.  (5  rent 
Northern  R.  Co.  —  N.  D.  — ,  125  X.  W. 
1054. 
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3.  S.  D.  Rev.  Code  Civ.  Proc.  §  831,  re- 
quiring notice  of  claim  for  damages  by  tres- 
passing animals  "mentioned  in  §§  829  and 
830,"  does  not  apply  to  horses  and  cattle 
which  did  not  break  any  fence;  since  §  829 
includes  fence  breach  in  the  trespass  which 
is  confined  to  the  kinds  of  animals  named, 
and  g  830  applies  wholly  to  damages  by 
swine  onlv.  Bradey  v.  Mueller,  22  S.  D. 
534,  118  N.  W.  1035. 

4.  The  demand  for  appraisement  required 
by  N.  D.  Rev.  Codes  1899,  §  1578,  must  bt 
made  within  a  reasonable  time  after  the 
cstray  is  taken  up.  Mills  v.  Fortune,  14 
N.  D.  460.  105  N.  W.  235. 

5.  An  estray  can  be  taken  up  as  such  only 
when  found  in  the  vicinity  of  the  residence 
of  the  person  taking  it  up.  Mills  v.  For- 
tune, 14  N.  D.  460,  105  N.  W.  235. 

6.  One  who  claims  a  lien  upon  an  animal 
as  an  estray  must  show  a  full  and  strict 
compliance  with  every  requirement  of  the 
statute  under  which  the  lien  is  claimed,  and 
such  provisions  are  obligatory  upon  the 
parties.  Mills  v.  Fortune,  14  N.  D.  460, 
105  N.  W.  235. 

Iileens«  for  dog^. 

7.  An  ordinance  making  it  unlawful  for 
any  person  to  keep,  own,  or  harbor  within 
the  village  of  Litchville  any  dog  without 
first  having  obtained  a  license  therefor,  and 
imposing  a  fine  for  a  violation  of  the  ordi- 
nance, and  authorizing  the  destruction  of 
any  dog  found  at  large  on  any  of  the  public 
streets,  alleys,  or  grounds  of  the  village, 
upon  which  license  shall  be  unpaid,  is  valid 
and  constitutional.  Litchville  v.  Hanson, 
—  N.  D.  — ,  124  N.  W.  1119. 
Xnfeetiona  diseases  of. 

Burden  of  proof  of  knowledge  of,  see  Evi- 
dence. 72. 
.  Prerequisite    to    action    for    damages    for 
breach  of  warranty  against,  see  Sale. 
70. 

8.  An  inspector  of  cattle  could  not  justi- 
fy his  service  of  notice  on  the  owner  that 
his  cattle  are  infected  with  disease,  and 
requiring  him  to  properly  treat  them,  and 
threatening  in  default  therein  to  by  force 
so  treat  such  cattle,  without  a  compliance 
with  the  statute,  merely  upon  order  of  the 
state  live  stock  commission  requiring  an  in- 
spection of  all  cattle  in  the  inspector's  coun- 
ty, as  such  order  could  not  authorize  him 
to  proceed  otherwise  than  as  provided  by 
the  statute,  and  such  order  could  not  abro- 
gate thQ  provisions  of  the  statute.  Deeters 
V.  Clarke,  23  S.  D.  298,  121  N.  W.  788. 

9.  In  order  to  authorize  an  inspector  to 
proceed,  under  R.  D.  Sess.  Laws  1905.  chap. 
133.  §  4,  providing  for  the  inspection  and 
nuarnntine  of  diseased  cattle,  and  requiring 
tlie  proper  treatment  thereof  by  the  owner 
nr  tlip  enfiireeil  treatment  by  such  in- 
spector, he  jniist.  first,  either  by  himself 
or  deputy,  inspect  the  cattle  claimed  to  be 
infected,  and  must  give  the  owner  instruc- 
tions as  to  the  manner  to  proceed,  and  the 
inspector  has  no  authority  to  irive  a  notice 
requiring  the  owner  to  treat  the  cattle  al- 
leged therein  to  he  infected  and  to  threaten 


enforced  treatment  thereof,  where  nither 
he  nor  his  deputy  has  made  an  inspection, 
nor  any  instructions  as  to  proceeding  have 
t)cen  left  with  the  owner.  Deeters  v.  Clarke, 
23  S.  D.  298,  121  N.  W.  788. 

Editorial  notes. 

Who  is  keeper  or  harborer  of  a  dog. 

17  L.R.A.(N.S.)  431. 
Constitutionality   and    interpretation    of 
estray  laws.  8  Am.  St.  Rep.  271. 

Property  la. 

Property  in  inferior  animals. 

70  Am.  Dec.  259. 
Property  in  dogs  and  remedies  for  its  en- 
forcement. 67  An?.  St.  Rep.  288. 
Injuries   by. 

Liability  for  injuries  by  trespassing  ani- 
mals. 49  Am.  Dec.  258. 
Trespass  on  unfenced  land  by  live  stock 
driven  along  highway.       '  , 

12  L.R.A.{N.S.)  912. 
Liability  of  owners  of  stock  herded  or 
ranging  on  lands  of  another  without  law- 
ful fence.  81  Am.  St.  Rep.  446. 
Civil  liability  of  nonresident  for  damage 
by  stock  straying  in. district  where  running 
at  large  is  forbidden. 

22  L.R.A.(N.S.)  1098. 
Liability  of  owner  for  injury  by  animal 
unlawfully  at  large  on  highwav. 

16  L.R.A'.(N.S.)   647. 
Liability  for  injurv  bv  vicious  animals. 
"l6'Am.  St.  Rep.  631. 
■  Injury  by  animals  ferae  naturae. 

11  L.R.A.(X.S.)   748. 
Liability   for   injuries   by   domestic   ani- 
mals other  than  dogs. 

2  L.R.A.(N.R.)   118S. 
Liability  for  injury  by  animal  known  to 
be  dangerous,  in  absence  of  negligence. 

6  L.R..'\.(K.S.)   1164. 
Scienter  necessary  to  owner's  liabilitv  for 
ininrv  by  dog.  24  L.R.A.(N.S.)"  458. 

Scienter  as  condition  of  liability  for  dam- 
ages by  trespassing  dog. 

25  L.R.A.(N.S.)   691, 
Imjnry  to,  Imponndlms,   selsure,  sale, 
or  destruction. 
Wounding  animals  as  an   indictable   of- 
fense. 72  Am.  Dec.  357. 
Right  to  kill  dogs.    19  L.R.A.(N.S.)  835: 
28  L.R.A.(N.S.)   073. 

Validity  of  statute  permitting  summary 
killing  of  domestic  animals  at  large,  other 
than  dogs.  21  L.R.A.(N.S.)    699. 

Power  of  lesislaturc  to  provide  for  »uni- 
marj'  sale  and  seizure  or  destruction  of  ani- 
mals. 97  Am.  Dec.  88. 
Summary  proceedings  to  impound  and 
sell  animals.  90  Am.  St.  Rep.  212. 
Constitutionality  of  statutes  aiithorizinp 
seizure  of  animals  bv  humane  officers. 

15  L.R.A.(X.S.)    554. 
Infections  diseases  of. 

State  quarantine  of  animals. 

97  Am.  St.  Rep.  242. 
Scienter    as    condition    of    liability    for 
spreading  contagion   amonj?  animals. 

0  I.R.A.(N.S.)    922. 
Powor  to  require  destruction  of  diseased 
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domettie  animals  without  making  compen- 
sation. 18  L.R.A.(N.S.)  369. 
Brasd. 
Brand  u  evidence  of  ownership  of  cattle. 
11  L.R.A.(N.8.)   87. 


♦  »» 


ANIfEZATION. 

Of  territory  to  county,  see  Counties,  I.  a. 
Of  territory  to  school  district,  see  Schoolr. 

m.  b. 


AJUMUITT. 


rotiRtmction   of   contract  for  payment  of, 

see  Contracts.  96. 
Waiver  by.  acceptance  of  overdue  annuity, 

see  Contracts,  159. 

Editorial  notes.  ' 

Apportionment  of  annuities. 

63  L.K.A.  616;  29  L.R.A.(N.S.)  775. 


ahitdxmext. 

Of  marriage,  see  Husband  and  Wife,  2-4. 


AXTUCEOEHT    INDEBTEDNESS. 

As  consideration  for  bona  fide  purchase  of 
note,  see  Bills  and  Notes,  32. 


AXTX-TBTTST   UI.W. 


See  Monopoly. 


APPEAI.  AND  ERROR. 

L  Appellate  Jubisdiction  in  Genkhal. 

a.  In  General;  Uiacellaneoua. 

b.  Content  of  Parties. 

c.  Matters  aa  to  Venue.  ' 

d.  A»  to  Injunctions. 

e.  Contempt, 

f.  As   to    Dismifsal   of   Action   or 

Appeal. 

g.  As    to    New    Trial;    Affecting 

■ludgment  or  Order. 
h.  Modes  of  Review. 

n.  JUBISDICTIONAL    AMOUST. 

ni.  TBA^fiFEB  OF   Cause. 

a.  Right  to. 

1.  In   General. 

2.  Loss,  Waiver,  or  Abandon- 

ment. 

b.  Douhle' Appealt. 
c  Parties. 

Supp.  Dak.  Dig. — 3. 


III. — (continued. ) 

d.  Effect;  Bulsequent  Proceedingt 

in  Court  Below. 

e.  Notice  of  Appeal, 

1.  In  General. 

2.  Sufficiency. 

3.  Service, 

f.  Time. 

g.  Security. 

1.  IH  General. 

2.  Necessity. 

3.  Sufficiency. 

4.  Service;  Filing, 

IV.  Recobd    and    Case    in    Afpellatx 

COLBT. 

a.  In  General. 

b.  What  Should  be  Shoton  hy;  In- 

sufficiency  to  Raise  Questions. 

c.  Going   Outside. 

d.  Coritradiction  of  or  in, 

e.  Amendments. 

i.  Motions  and  Orders. 
g.  Affidavits. 

b.  Documentary  Evidence  and  Ex- 
hibits. 
i.  Evidence  Generally. 
j.  Stipulations. 

k.  Pleadings;  Bills  of  Particular: 
L  Abstracts. 

1.  In  General. 

2.  Sufficiency;    What    Should 

be  Shown  by. 

3.  Amendment. 

4.  Additional   Abstracts, 

5.  Striking  out. 

6.  Time  for  Filing. 
m.  Transcript. 

n.  Certificates. 

o.  Statements  of  the  Case. 

1.  In  General. 

2.  Sufficiency, 

3.  Necessity. 

4.  Time  for. 
5.'  Settling. 

6.  Striking  out. 
p.  Findings. 

q.  Assignments   and  Specification* 
of  Error. 

1.  In  General. 

2.  Necessity;    Sufficiency;    In 

What  Presented. 
r.  Bill  of  Exceptions. 

1.  In  General. 

2.  Form;     Sufficiency;     What 

Should  ftn  lirminht  up  by. 

3.  Necessity  for  Bill. 

4.  Settling;  Practice. 

5.  Time  for. 

6.  Amendment. 

7.  Striking  out. 

8.  Waiver   of    Exceptions   and   A» 
signments  of  Error. 

t.  Briefs. 
V.  Objections  and  Exceptions;   Rais- 
ing    Questions     in     LowEa 
Court. 

a.  Definiteness ;  Sufficiency, 

1.  In  General. 

2.  To  Admission  of  Evidence. 

3.  7*0    Instructions. 

b.  Necessity  for  Exceptions. 
c  Time   for   Exceptions. 
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V. — (continued.) 

d.  Raising  Quettiona  hy  Motion  or 

Other  Uodea. 

1.  In   General. 

2.  Offer  of  Evidence;  Stating 

Object;  Motion  to  Strike 
'  out. 

3.  Motion  for  Hew  Trial. 

VI.  Pbeliminabt  Motions  and  Obdebs; 
Dismissal. 

a.  In  Oeneral. 

b.  Procedure  on  Motion  to  Diemiss. 

e.  Time  for  Motion,  to  Dismiss. 
d.  Grounds  for  Dismissal. 

1.  In  Oeneral. 

2.  Double  Appeal. 

3.  I'ayment  of  Costs. 

4.  Change    of    Circumstances 

Pending  Appeal. 
6.  Irregularity  or  Delay  in  PO' 
pers  or  Proceedings. 

a.  In  Oeneral. 

h.  Delay  in  Taking  Ap- 
peal. 

o.  Premature  Appeal. 

4.  Lack  of  Prosecution; 
Deldy  in  Filing  or 
Failure  to  File  Pa- 
pers. 

e.  As  to  Settling  and  Cer- 

tifying Papers. 

f.  As   to    Contents,   Suffi- 

ciency, etc.,  of  Rec- 
ords and  Papers  Gen- 
erally. 

g.  As  to  Bond, 
h.  As  to  Notice. 
i.  As   to   Parties. 

Vn.  Heabino   and  Detebmi nation. 

a.  In  General. 

b.  Who  May  be  Heard  or  Consid- 

ered. 
c  Evidence. 

d.  Trial  De  Novo, 

e.  Presumptions. 

1.  In  General. 

2.  As  to  Rulings  Generally. 

3.  As  to  Evidence. 

4.  As  to  Pleadings. 

5.  As  to  Instructions. 

6.  As  to  Findings  or  Verdict. 

7.  As    to   Regularity   of   Pro- 

ceedings Below. 

8.  As  to  Record  or  Proceedings 

■  on   Appeal. 
i.  What  Questions  may  be  Consid- 
ered; Extent  of  Review  in 
General. 

1.  Generally. 

2.  Decisions  in  Party's  Favor, 
I  at    Bis   Request,   or   Not 

Affecting  Him. 

3.  Discretionary,       Collateral, 

and  Intermediate  De- 
cisions. 

a.  In  General. 

b.  Costs. 

e.  As  to  Evidence;  Order 
of  Proof;   Witnesses. 

d.  As   to  Pleadings;  Bill 

of  Particulars. 

e.  Venue;  Continuance. 


vn.  f,  3. — (continued.) 

/.  Injunction. 

g.  Conduct  of  Trial;  Jury, 

A.  Vacation   of   Order  or 
Judgment. 

i.  New  Trial. 

j.  As    to   Record   on   Ap- 
peal. 
4.  Orders  Granted  Subsequent 

to  Taking  of  Appeal. 
6.  Questions   Not  Raised  B&- 
low. 

a.  In  General. 

h.  Necessity  of  Jfotion  for 
New.  Trial. 

o.  Causes  of  Action  or  De- 
fenses; Nfw  Theories. 

d.  Irregularities    in    Pro- 

ceedings  Generally. 

e.  As  to  Pleadings. 

f.  As   to   Evidence;   Wtt- 

nesses. 

g.  As  to  Parties. 

h.  As   to  Instructions, 
i.  As  .to     Argument     of 

Counsel. 
j.  As  to  Judgment,  Find- 
ings, etc. 
6.  Questions  on  Which  Party 
is  Estopped. 
g.  Matters  Waived  or  Cured  Below. 

1.  Generally. 

2.  As  to  Evidence. 

3.  As  to  Instructions. 

4.  Direction  of  Verdict;  Dis- 

missal;     Discharge      of 
Jury. 
h.  Review  of  Verdict. 
{.  Review  of  Findings  of  Court. 
'  1.  In  Oeneral. 
2.  Miscellaneous    Instances. 
•  j.  Review  of  Findings  by  Referee. 
k.  What  Errors  Will  Warrant  Re- 
versal. 

1.  Generally. 

2.  As  to  Pleadings;  Affidavits, - 

Indictment. 

a.  In  General. 

b.  Sufficiency    of    Indict- 

ment  or  Information. 

c.  As  to  Amendments. 

d.  Striking   Out. 

8.  As  to  Evidence  and  Proof. 

a.  Admission  of  Evidence. 

(1)  Generally. 

( 2 )  Miscellaneous  Par- 

ticular   Matters. 

(3)  Admitted  or  Vn- 
con  trover  ted 
Facts. 

(4)  Facts  Established 
bii    Other   Proof. 

(5)  Witnesses        and 

Their    Ewamina- 
tion. 

b.  Excluding  Evidence. 

«.  In   Cases    Tried   With- 
out Jury. 

d.  Striking  Out. 

e.  Variance. 

4.  Argument    or   Remarks    of 
Counsel. 
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Vn.  k.^^(eontinued.) 

6.  A»  to  Inatntctions. 

a.  Instructions   Qiven. 

(1)  Qenerally;      Mis- 

cellaneoua    Mat- 
ters. 

(2)  Conflicting. 

■(3)  Irrelevant        In- 
structions. 
(4)  As  to  Damages. 
(6)  Upon   Facts    and 
Evidence; 
Witnesses, 
(a.)  InCivUCases. 
(b)  /n    Criminal 
Cases. 
(6)  Particular    Crim- 
inal Matters. 
(.  Failure   or   Refusal   to 
Instruct. 

(1)  Generally. 

(2)  Failure  to  Re- 
quest Instrtus- 
tions. 

e.  Modification  of  Instruc- 
tions. 

6.  A.S  to  Remarks  or  Conduct 

of  Judge. 

7.  As    to    Jury;    Conduct    of 

Trial;  Practice. 
a.  In  General, 
h.  Continuance. 
o.  Selection  and  8u>earing 

of  Jurors. 

d.  Conduct    and    Coercion 

of  Jury. 

e.  Submission    of    Issues; 

Directing  Verdict. 

8.  As  to  Findings,  Verdict,  etc. 

9.  As  to  Order,  Judgment,  etc. 
10.  Consolidation  of  Appeals. 

YUL  JinWMENT. 

a.  What  Proper  Generally. 

b.  Rendering  Modified  Judgment. 
C  Rendering    Final    Judgment    or 

Remanding;  Directions  to 
Court  Below. 

1.  In  General. 

2.  Directions  to  Court  Below. 

d.  Costs  and  Damages. 

1.  In  General. 

2.  Of  Abstract,  Briefs,  etc. 

e.  Effect  of  Decision;  Subsequent 

Proceedings. 
i.  Correction  and  Modification. 
IX.  Rehearing. 
X.  Action    ob    Liabuitt    on    Appeal 

Bond. 
XI.  Editobiai.  Notes. 
Stay    of    execution    pending,   aee   Criminal 

Law,  77. 
Failure   to  appeal   from  order  refusing  to 
▼acate  decree  of  foreclosure  as  bar  to 
independent  action  to  set  decree  aside, 
aee  Judgment,  190. 
Troin  justice's  judgment,  see  Justice  of  the 

Peace,  VI.  '    .    .  ,. 

Effect  of  repeal  of  statute  giving  jurisdic- 
tion to  district  court  of  appeal  from 
judgment  of  county  court,  see  Statutes, 
115. 


I.  Appeixate  JcBiSDicnoN  m  Gbnebai.. 

a.  In    General;    Miscellaneous. 

Right  to  take  second  appeal,  see  infra, 
1180-1182. 

Repeal  of  provision  of  city  charter  as  to, 
see  Contracts,  194. 

Right  to  appeal  from  rejection  of  claim  by 
county  commissioners,  see  Counties, 
30. 

From  order  of  county  commissioners  re- 
quiring construction  of  bridge  or  cross- 
ing, see  Courts,  7. 

Original  jurisdiction  of  supreme  court,  see 
Courts,  II.  a,  3. 

When  lies  from  justice's  judgment,  see 
Justice  of  the  Peace,  VI.  b. 

1.  The  right  of  appeal  in  all  cases  and 
from  all  courts,  boards,  and  tribunals  is 
statutory,  and  does  not  exist  in  the  absence 
of  some  legislative  enactment  creating  it. 
Davison  County  v.  Chicago  M.  &  St.  P.  R. 
Co.  —  S.  D.  — ,  127  N.  W.  728. 

2.  An  appeal  will  lie  from  a  judgment 
alone  without  a  motion  for  a  new  trial  be- 
ing made  in  the  court  below.  Westplial 
V.  Nelson,  —  S.  D.  — ,  125  N.  W.  040; 
Dring  v.  St.  Lawrence  Twp.  23  S.  D.  624, 
122  N.  W.  664. 

3.  Huron  city  charter  of  1883,  §  27, 
which  provides  for  an  appeal  only  in 
cases  tried  under  the  ordinances,  without 
a  jury,  before  a  police  magistrate,  is,  as  to 
acts  also  made  criminal  by  the  state  laws, 
in  conflict  with  S.  D.  Const,  art.  6,  §  34, 
providing  that  the  laws  relating  to  courts 
should  be  uniform,  and  S.  D.  Rev.  Pol.  Code, 
g  1275,  and  S.  D.  Rev.  Justices'  Code, 
§  148,  which  provide  that  appeals  may  be 
taken  from  the  decisions  of  the  police 
magistrates  to  the  county  and  circuit  courts 
in  ordinary  criminal  cases.  Mannie  T. 
Hatfield,  22  S.  D.  475,  118  N.  W.  817. 

b.  Consent  of  Parties. 

4.  Counsel  cannot,  even  by  stipulation, 
give  to  the  supreme  court  the  right  or  juris- 
diction to  pass  upon  a  question  not  raised 
by  proper  exception  in  the  lower  court. 
Edmunds  v.  Inman,  —  S.  D.  — ,  124  N. 
W.  430. 

c.  Matters  as  to  Venue. 

6.  An  order  granting  a  change  of  venue 
in  a  civil  action  "involves  the  merits," 
and  is  appealable,  under  N.  D.  Rev.  Codes 
1899,  §  6626,  subd.  4,  which  provides  that 
an  order  is  appealable  "when  it  involves  the 
merits  of  an  action  or  some  part  thereof." 
Robertson  Lumber  Co.  v.  .Jones,  13  N.  D. 
112,  99  N.  W.  1082. 

d.  As  to  Injunctions. 

6.  An  order  denying  a  motion  to  vacate 
an  order  enjoining  the  foreclosure  of  a 
morteaee  by  advertisement  is  not  appeal- 
able. Trac/  v.  Scott,  13  N.  D.  577,  101  N. 
W.  905. 

7.  A  restraining  order  issued  by  the  cir- 
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cuit  court  is  appealable,  though  not  re- 
versible, in  the  absence  of  a  manifest  abuse 
of  discretion.  State  ex  rel.  Dakota  Cent. 
Teleph.  Co.  v.  Huron,  23  S.  D.  163,  120  K 
W.  1008. 

e.  Contempt, 

8.  An  order  of  a  trial  court,  made  during 
the  progress  of  the  trial,  punishing  an  at- 
torney for  contempt,  is  an  independent  or- 
der, and,  as  such,  is  appealable  by  the  par- 
ty aggrieved.  King  v.  Hanson,  13  N.  D. 
85,  99  N.  W.  1085. 

9.  An  order  adjudging  a  judgment  debtor 
guilty  of  contempt  in  lailing  to  turn  over 
his  property  as  ordered  in  supplementary 
proceedings  is  subject  to  review  on  appeal, 
where  the  debtor  was  discharged  in  oank- 
ruptcy  subsequent  to  the  making  of  the 
order  directing  him  to  turn  over  his  prop- 
erty, -and  prior  to  the  order  adjudging  him 
guilty  of  contempt,  and  such  defense  was 
set  up  on  the  hearing  of  the  order  to  show 
cause  why  he  should  not  be  adjudged  guilty 
of  contempt.  Gardiner  v.  Ross,  19  S.  D. 
497,  104  N.  W.  220. 

f.  A«  to  Dismissal  of  Action  or  Appeal. 

Appealability    of    justice's    judgment,    see 

Justice  of  the  Peace,  29. 
See  also  infra,  54. 

<  10.  An  order  for  the  dismissal  of  an  ac- 
tion is  not  an  appealable  order,  and  an  at- 
tempted appeal  from  such  an  order  confers 
no  jurisdiction  upon  the  supreme  court. 
Dibble  v.  Hanson,  17  N.  D.  21,  114  N.  W. 
371,  16  A.  &  E.  Ann.  Cas.  1210. 

11.  An  order  denying  defendant's  motion 
to  dismiss  the  action,  and  granting  plain- 
tiff's countermotion  for  leave  to  amend 
the  complaint,  is  not  appealable.  Strecker 
V.  Railson,  —  N.  D.  — ,  125  N.  W.  560. 

12.  An  ex  parte  order  dismissing  plain- 
tiff's action,  there  being  no  counterclaim  in- 
terposed and  no  special  reason  shown  which 
should  prevent  the  dismissal,  did  not  con- 
stitute an  appealable  order,  and  an  at- 
tempted appeal  therefrom  was  without 
validity,  and  not  effectual  for  any  purpose. 
Deere  &  W.  Co.  v.  Hinckley,  20  S.  D.  350, 
106  N.  W.  138. 

13.  An  ex  parte  order  dismissing  plain- 
tiff's action,  in  which  no  counterclaim  has 
been  interposed  and  no  special  reason  exists 
ugatnst  the  dismissal,  is  not  an  appeal- 
able order  within  S.  D.  Rev.  Code  Civ.  Proc. 
§  462,  which  designates  the  orders  that  may 
be  appealed  from;  nor  within  §  440,  which 
does  not  specify  any  order  or  judgment  that 
may  be  appealed  from,  but  only  in  effect 
8ul»titutes  an  appeal  for  the  writ  of  error 
in  civil  cases,  and  limits  the  right  of  ap- 
peal to  the  party  aggrieved.  Deere  ft  W. 
Co.  T.  Hinckley,  20  S.  D.  359,  106  N.  W. 
138. 

14.  An  order  denying  an  application  to 
set  aside  a  previous  order,  made  without 
notice,  striking  a  cause  from  the  trial  calen- 
dar and  dismissing  the  same,  is  not  an  ap- 


pealable order.    Larson  v.  Walker,  17  N.  D. 

247,  116  N.  W.  838. 

Appeal. 

16.  An  order  of  the  district  court  dis- 
missing an  appeal  from  a  justice's  court 
judgment  is  not  appealable.  Lough  v. 
White,  13  N.  D.  387,  100  N.  W.  1084. 

g.  As  to  New  Trial;  Affecting  Judgment  or 
Order. 

Review  of  discretion  as  to,  see  infra,  VII. 

f,  3,  h,  i. 
See  also  supra,  6. 

16.  The  granting  or  refusal  of  a  motion 
for  new  trial  is  not,  in  the  Federal  courts, 
a  sufficient  basis  for  a  writ  of  error.  Hatch- 
er V.  Northwestern  Nat.  Ins.  Co.  —  C.  C. 
A.  — ,  184  Fed.  23. 

17.  An  appeal  will  lie  from  an  order 
denying  a  motion  to  vacate  a  judgment 
taken  by  default  in  an  action  to  foreclose 
a  chattel  mortgage,  and  for  leave  to  answer 
the  complaint.  Meade  County  Bank  v. 
Decker,  17  S.  D.  590,  98  H.  W.  86. 

18.  An  order  refusing  to  set  aside  a 
judgment  rendered  after  a  trial  and  verdict 
is  not  appealable,  when  such  order  is  based 
on  a  motion  to  set  aside  the  judgment  on 
the  ground  that  the  special  verdict  in  which 
the  judgment  was  entered  did  not  warrant 
the  entry  of  judgment  thereon.  Olson  v. 
Mattison,  16  N.  D.  231,  112  N.  W.  994. 

19.  Where  the  court  discharged  the  jury 
and  made  findings  of  fact  and  conclusions 
of  law,  after  both  parties  had  made  a  mo- 
tion for  a  directed  verdict,  motion  for  new 
trial  on  alleged  errors  of  law  was  not  pro- 
vided for  under  N.  D.  Rev.  Codes  1899, 
§  5630,  and  an  appeal  from  order  denying 
such  new  trial  will  not  be  entertained. 
Bank  of  Park  River  v.  Norton,  12  N.  D. 
407,  87  N.  W.  860. 

20.  The  sufficiency  of  the  evidence  to 
justify  the  decision  of  the  trial  court  in 
denying  a  motion  for  a  new  trial  cannot  be 
questioned  when  the  order  denying  the  mo- 
tion was  not  attested  before  the  appeal 
was  taken.  Stephens  v.  Faus,  20  S.  D.  367, 
106  N.  W.  56. 

21.  An  order  setting  aside  a  judgment 
and  the  stipulations  of  fact  upon  which  it 
was  rendered  does  not  "necessarily"  affect 
the  ultimate  result,  and  hence  is  not  re- 
viewable on  appeal  under  N.  D.  Rev.  Codes 
1905,  §  7226.  Northern  P.  R.  Co.  v.  Bar- 
low, —  N.  D.  — ,  126  N.  W.  233. 

22.  While  the  party  against  whom  judg- 
ment is  rendered  cannot,  as  a  rule,  appeal 
from  an  order  vacating  the  same,  when  the 
order  also  nullifies  a  stipulation  of  facts  in 
the  case,  and  in  effect  grants  a  trial  de  novo 
upon  issues  settled  by  the  stipulation,  it 
clearly  "involves  the  merits  of  the  action 
or  some  part  thereof,"  and  is  appealable 
under  N.  D.  Rev.  Codes  1905,  §  7225,  subd. 
4.  Northern  P.  R.  Co.  v.  Barlow,  —  N.  D. 
— ,  126  N.  W.  233. 

23.  No  appeal  lies  from  a  discretionary 
order  denying  leave  to  renew  a  motion  to 
vacate  a  judgment  taken  by  default  in  an 
action  to  foreclose  a  chattel  mortgage,  and 
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for  permiasion  to  answer  the  complaint 
therein.  Meade  County  Bank  t.  Cecker, 
17  S.  D.  590,  98  N.  W.  86. 

b.  Modes  of  Review. 

See  also  infra,  880,  1191;  Certiorari,  4; 
Conrts,  37;  Injunction,  42;  Judgment, 
133,  157,  222;  Mandamus,  IS;  Prohibi- 
tion, 10,  11. 

24.  An  order  sustaining  or  overruling  a 
demurrer  to  a  complaint  for  not  stating 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion can  only  be  reviewed  on  an  appeal 
from  the  order  or  from  the  judgment  upon  a 
proper  record.  Thomas  v.  Issenbutb,  18  S. 
D.  303,  100  N.  W.  436. 

23.  The  ruling  of  a  court  in  excluding  or 
admitting  evidence  objected  to  because  not 
admissible  under  the  complaint,  which  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  can  only  be  reviewed  upon 
an  appeal  from  the  judgment  or  order 
denying  a  new  trial  when  proper  exceptions 
to  the  court's  ruling  have  been  taken  and 
preserved  in  the  record.  Thomas  v.  Issen- 
hnth,  18  S.  D.  303,  100  N.  W.  436. 

26.  Since  an  original  proceeding  in  the 
Sonth  Dakota  supreme  court  for  a  writ  of 
mandamus,  though  it  arises  under  the  laws 
of  the  United  States,  is  not  removable  to 
the  circuit  court  of  the  United  States  un- 
der the  act  of  Congress  of  August  13,  1888, 
chap.  866,  §  1,  25  btat.  at  L  434,  U.  S. 
Comp.  Stat.  1901,  p.  509,  the  proper  pro- 
cedure in  case  of  an  adverse  decision  is  by 
writ  of  error  from  the  United  States  Su- 

greme  Court,  under  Rev.  Stat.  §  709,  U. 
.  Comp.  Stat  1901,  p.  575.  State  ex  rel. 
Clark  V.  White  River  Valley  R.  Co.  —  8. 
D.  — ,  129  N.  W.  1034. 

27.  An  objection  that  a  sale  on  execution 
was  made  by  the  sheriff  when  the  property 
was  in  the  hands  of  a  receiver  cannot  be 
raised  on  appeal  from  the  order  confirming 
the  sale,  where  the  decree  directed  that  the 
ule  should  be  by  the  sheriff.  Crouch  v. 
Dakota.  W.  &  M.  R.  Co.  18  S.  D.  540,  101 
X.  W.  722. 

Appeal   or  xrrit  of  error. 

28.  A  review  cannot  be  had  by  appeal, 
hut  only  by  writ  of  error  from  a  judgment 
of  the  circuit  court  reversing  a  conviction 
of  an  accused  in  a  justice  court  for  violat- 
ing S.  D.  Laws  1903,  chap.  190,  §  7,  de- 
claring it  a  misdemeanor  to  peddle  without 
a  license,  as  such  conviction  is  in  a  crimi- 
nal action,  under  S.  D.  Rev.  Pen.  Code, 
S  3,  declaring  a  crime  or  public  offense  is 
an  act  or  omission  forbidden  by  law  and 
to  which  punishment  is  annexed  upon  con- 
yietion;  §  15,  declaring  a  criminal  action 
it  one  prosecuted  by  the  state  as  a  party 
against  a  person  charged  with  a  public  of- 
fense for  the  punishment  thereof;  S.  D. 
Const,  art.  5,  §  2,  declaring  that  the  su- 
preme court  has  appellate  jurisdiction  only, 
in  criminal  actions,  and  that  such  juris- 
diction can  be  acquired  only  in  the  manner 
prescribed  by  law;  and  S.  D.  Rev.  Code 
f'rim.  Proo.  §  479,  declaring  the  mode  of 


review  in  criminal  actions  prescribed  by 
statute  is  by  writ  of  error.  State  v.  Crao, 
20  S.  D.  159,  105  N.  W.  99. 


n.  JuMSMcnowAL  AjtoimT. 

Jurisdictional  amount  in  justice's  court  giv- 
ing 'jurisdiction  on  appeal,  see  Justice 
of  the  Peace,  27. 

29.  No  appeal  lies  from  a  judgment  of 
a  court  of  bankruptcy  rejecting  less  than 
$500  of  a  claim  in  excess  of  $500,  under 
the  bankruptcy  act  of  July  I,  1898,  chap. 
541,  §  25a  (30  SUt.  at  L.  553,  U.  S.  Comp. 
Stat.  1901,  p.  3432),  declaring  that  appeals 
may  be  taken  in 'bankruptcy  proceedings  to 
the  circuit  court  of  appeals  from  a  judg- 
ment "rejecting  a  debt  or  claim  of  $500  or 
over."  Gray  v.  Grand  Forks  Mercantile 
Co.  70  0.  C.  A.  634,  138  Fed.  344. 


m.  Tbanbfeb  of  Cattsb. 
a.  Right  to. 

1.  In  Oeneral. 

Due  process  of  law  aa  to,  see  Constitutional 
Law,  56. 

30.  N.  D.  Const.  §  109,  providing  that 
writs  of  error  and  appeals  may  be  allowed, 
does  not  confer  such  review  as  an  absolute 
right,  but  is  permissive  only.  Kermott  v. 
Bagley,  —  N.  D.  — ,  124  N.  W.  397. 

31.  Parties  who  have  secured  all  the  re- 
lief they  seek  cannot  appeal  or  sue  out  a 
writ  of  error,  nor  can  they,  by  assigning  or 
arguing  cross  errors,  confer  jurisdiction  on 
a  Federal  court  to  consider  or  determine 
alleged  erroneous  rulings  not  otherwise  pre- 
sented. Rogers  v.  Penobscot  Min.  Co.  83 
C.  C.  A.  380,  154  Fed.  606. 

32.  The  fact  that  costs  are  adjudge«l 
against  a  party  does  not  invest  him  with 
an  appealable  interest  as  to  the  subject- 
matter  of  the  controversy.  State  ex  rel. 
Lindsay  v.  Boyden,  18  S.  D.  379,  100  N.  W. 
761. 

33.  The  auditor  of  a  county  cannot  main- 
tain an  appeal  from  the  judgment  of  the 
court  on  tne  hearing  of  a  writ  of  certiorari 
directed  to  a  county  board  of  which  he  is 
the  clerk,  and  to  him  as  auditor,  where  he 
is  not  a  proper  party  to  such  proceedings. 
State  ex  rel.  Lindsay  v.  Boyden,  18  8.  D. 
370,  100  N.  W.  761. 

34.  Where  a  motion  by  a  judgment  debt- 
or to  quash  a  levy  under  execution  on 
personalty  was  denied,  a  senior  judgment 
creditor,  who  made  no  application  to  inter- 
vene and  who  was  not  authorized  by  the 
court  to  intervene,  but  attempted  to  unite 
in  a  reapplication  to  ({uash  the  levy,  could 
not  appeal  from  a  denial  of  the  application. 
Cable  v.  Magpie  Gold  Min.  Co.  22  S.  D. 
566,  119  N.  W:  174. 
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Beoedenta'  estates. 

35.  Aa  executor  is  entitled  to  appeal 
from  a  judgment  refusing  to  probate  a  will 
under  S.  D.  Rct.  Prob.  Code,  §§  345,  346, 
which  provides  that  "any  party  aggrieved" 
may  appeal  from  a  judgment  of  the  county 
court  probating  or  refusing  to  probate  a 
will.  Halde  v.  Schultz,  17  S.  D.  465,  97  N. 
W.  369. 

Cross  errors. 

36.  Cross  errors  are  not  assignable  in  the 
Federal  court.  Rogers  v.  Penobscot  Min. 
Co.  83  C.  C.  A.  380,  154  Fed.  606. 

2.  Loss,  Waiver,  or  Abandonment, 
See  also  supra,  31. 

37.  Where  the  order  overruling  a  de- 
murrer to  a  complaint  gave  the  defendant 
the  right  to  elect  to  serve  an  answer  within 
a  certain  time,  by  answering  within  the 
time  set,  the  defendant  waived  bis  right 
to  appeal  from  the  order  overruling  his 
demurrer.  Pierson  v.  Minnehaha  County, 
—  S.  D.  — ,  128  N.  W.  616. 
Aocepting  payment  or  benefits. 
What  constitutes  duress  in-payment  of  judg- 
ment, see  Duress,  1. 

38.  Acceptance  of  benefits  under  a  decree 
in  divorce  does  not  bar  appeal  from  an  order 
refusing  to  vacate  the  judgment.  Wiemer 
v.  Wiemer,  —  N.  D.  — ,  126  N.  W.  1009. 

39.  A  decree  awarding  a  divorce  to  plain- 
tifT,  but  allowing  defendant  a  gross  sum  for 
counsel  fees  and  suit  money  which  was  re- 
ceived, is  not  appealable  as  an  entirety  be- 
cause of  the  acceptance  of  a  benefit  which 
on  a  retrial  might  not  be  sustained.  Tut- 
tle  v.  Tuttle,  —  N.  D.  — ,  124  N.  W.  429. 

40.  The  unconditional  acceptance  of  suit 
fees  awarded  to  a  wife  in  a  final  decree  in  a 
divorce  proceeding  wherein  the  husband  haa 
judgment  operates  as  an  acceptance  of  the 
entire  judgment,  and  precludes  an  appeal 
under  N.  D.  Rev.  Codes  1905,  §  7229. 
Boyle  V.  Boyle,  —  N.  D.  — ,  126  N.  W.  229. 

41.  The  rule  that  a  party  who  has  ac- 
cepted benefits  under  a  judgment  in  divorce 
proceedings  cannot  appeal  therefrom  can- 
not apply  to  a  case  where  the  order  appealed 
from  was  wholly  adverse  to  the  appellant. 
Wiemer  v.  Wiemer,  —  N.  D.  — ,  126  N.  W. 
1009. 

42.  Plaintiff  brought  in  action  for  an  ac- 
counting and  for  the  cancelation  of  a  deed. 
After  a  trial  the  deed  was  declared  a  mort- 
gage and  on  August  20,  1902,  was  ordered 
toreclosed,  and  the  land  sold  to  satisfy  what 
was  due  from  plaintiff  to  defendant  thereon. 
A  statement  of  case  in  view  of  an  appeal 
was  settled  on  December  18,  1902.  On 
April  8,  1903,  the  land  covered  by  the  mort- 
Sage  was  sold,  and  bid  in  by  defendant  for 
the  full  amount  of  the  judgment.  On  June 
fl,  1903,  defendant  redeemed  from  a  prior 
«nle  of  the  premises  purchased  by  him  under 
his  foreclosure  decree,  by  paying  the  full 
amount  of  such  prior  foreclosure.  The  time 
for  a  redemption  under  such  prior  sale 
expired  on  July  12,  1903.    On  Julv  11,  1903, 


plaintiff,'  through  her  attorney,  negotiated 
for  a  loan  to  her  of  a  sum  sufficient  to  pay 
all  of  her  mortgage  and  judgment  indebtecl- 
ness,  on  condition  that  all  prior  liens  of 
whatever  kind  be  released,  paid,  or  satisfied. 
A  satisfaction  of  the  judgment  in  defend- 
ant's favor  was  delivered  to  plaintiff's  at- 
torney, and  the  full  amount  of  the  judgment 
paid  to  defendant's  attorney,  together  with 
the  full  amount  paid  by  defendant  on  the 
redemption  from  the  prior  sale.  Neither 
the  payment  of  the  money  and  delivery 
of  the  satisfaction,  nor  the  redemption, 
were  made  under  any  express  understanding 
as  to  waiver  or  reservation  of  the  right 
to  appeal.  Held,  that  the  payment  of  the 
money  and  the  acceptance  of  the  satisfaction 
extinguished  the  judgment  and  the  cauae  of 
action,  and  the  right  to  appeal  was  waived. 
Signor  v.  Clark,  13  N.  D.  35,  99  N.  W.  68. 
[Cited  in  note  in  29  L.R.A.(N.S.)  12,  on 
right  to  appeal  from  unfavorable  while 
accepting  favorable  part  of  decree, 
judgment,  or  order.] 
Effect   of  abandonment. 

43.  When,  through  no  fault  of  the  appel- 
lant, the  appeal  has  become  useless,  his 
abandonment  thereof  does  not  necessarily 
exhaust  bis  remedies  in  the  action.  Brueg- 
ger  V.  Cartier,  —  N.  D.  — ,  126  N.  W.  491. 

b.  Double  Appeals. 

See  also  infra,  59,  78. 

As  ground  for  dismissal,  see  infra,  VI.  d.  2. 

44.  An  attempted  appeal  from  an  unap- 
pealable order  will  be  treated  as  surplusage 
when  joined  with  an  appeal  from  an  appeal- 
able order.  Meade  County  Bank  v.  Decker, 
17  S.  D.  590,  98  N.  W.  86. 

Wbat   are. 

45.  An  appeal  from  a  judgment  and  from 
two  orders  denying  motions  for  a  new  trial, 
made  upon  the  same  grounds  after  judg- 
ment, is  not  a  double  appeal.  Sucker  State 
Drill  Co.  V.  Brock,  18  N.  D.  8,  118  N.  W. 
348. 

46.  Where  no  appeal  was  taken  from  an 
order  granting  a  new  trial  within  the  time 
allowed  by  law,  and  the  appellant  took  part 
in  the  new  trial,  which  resulted  in  favor  of 
the  other  party,  an  appeal  from  such  verdict 
did  not  constitute  a  double  appeal.  Ewing 
V.  Lunn,  22  S.  D.  95,  116  N.  W.  527. 

47.  An  appeal  is  double  and  will  be  dis- 
missed, where  taken  by  one  notice  of  appeal 
and  undertaking  from  a  default  judgment 
and  from  the  order  overruling  the  defend- 
ant's motion  to  open  up  and  vacate  the 
judgment  and  allow  defendant  to  answer. 
Gordon  v.  Kelley,  20  S.  D.  70,  104  N.  W. 
605. 

Waiver   of  irregnlarlty. 

48.  A  double  appeal  constitutes  an  ir- 
regularity that  may  be  waived  by  the  fail- 
ure of  the  respondent  to  serve  notice  of  and 
make  a  formal  motion  to  dismiss  the  a] 
peal.  Ewing  v.  Lunn,  22  S.  D.  95,  116 
W.  527. 


t. 
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e.  Parties. 

Dismissal  of  appeal  for  matters  as  to,  sev 
infra,  VT.  d,  5,  i. 

49.  All  the  parties  to  a  suit  or  proceed- 
ing who  appear  from  the  record  to  have  an 
interest  in  the  order,  judgment,  or  decree 
challenged  in  the  appellate  court,  must  be 
given  an  opportunity  to  be  hea'rd  there  be- 
fore that  court  will  proceed  to  a  decision 
upon  the  merits  of  the  case.  State  ex  rel. 
Lindsay  v.  Boyden,  18  S.  D.  379,  100  N.  VV. 
761. 

50.  The  defendants  in  an  action  who  fail 
to  appeal  must  be  given  notice  of  an  ap- 
peal by  one  of  the  defendants,  under  S.  D. 
Rev.  Code  Civ.  Proc.  §  441,  where  each  is 
liable  to  an  equal  share  of  the  costs,  and 
the  appellant  claims  he  should  not  have 
been  taxed  with  costs,  as  thej;  are  adverse 
parties  on  the  question  of  requiring  them  to 
pay  his  share.  State  ex  rel.  Lindsay  v. 
Bovden,  18  S.  D.  379,  100  N.  W.  761. 

51.  On  an  appeal  by  the  trustee  in  bank- 
ruptcy from  a  decree  adjudging  that  claims 
of  certain  persons  represent  legitimate  ex- 
penses and  costs  of  administration,  such 
claimants  have  such  a  direct  interest  in  the 
result  that  the  validity  of  such  judgment 
cannot  be  determined  without  affording 
them  an  opportunity  to  be  heard  in  defense 
of  the  decree,  as  the  trustee  in  such  case 
represents  the  general  creditors  of  the  es- 
tate instead  of  themselves  as  special  credit- 
ors. Gray  v.  Grand  Forks  Mercantile  Co. 
TO  C.  C.  A.  634,  138  Fed.  344. 

52.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
I  441,  providing  that  an  appeal  must  be 
taken  by  serving  a  notice  in  writing,  signed 
by  the  appellant  or  his  attorney,  on  the 
adverse  party,  and  on  the  clerk  of  the  court 
in  which  the  judgment  was  entered,  every 
party  whose  interest  in  the  subject-matter 
of  the  appeal  is  adverse  or  will  be  affected 
bv  a  reversal  or  modification  of  the  judg- 
ment is  an  "adverse  party,"  whether  he  ap- 
pears upon  the  record  in  the  attitude  of 
plaintiff,  defendant,  or  intervener.  Crouch 
V.  DakoU,  W.  &  M.  R.  R.  Co.  22  8.  D.  263, 
117  X.  W.  146. 

d.  Effect;  Subsequent  Proceedings  in  Court 
Below. 

Right  to  move  for  new  trial  after  taking 

appeal,  see  New  Trial,  92,  93. 
See  also  infra,  204. 

53.  The  vacating  and  setting  aside  of  its 
judgment  by  the  lower  court  subsequent  to 
the  taking  of  an  appeal  will  not  affect  the 
decision  of  the  appellate  court.  Winans  v. 
Grable.  18  S.  D.  182,  99  N.  W.  1110. 

34.  No  appeal  lies  from  an  ex  parte  or- 
der dismissing  plaintiff's  action,  such  or- 
der not  being  one  on  which  an  appeal  is  al- 
lowed by  S.  D.  Rev.  Code  Civ.  Proc.  §  462, 
and  an'  attempted  appeal  therefrom  was 
simply  a  nullity  and  might  properly  be  so 
declared  by  the  circuit  court.  Deere  &  W. 
Co.  T.  Hinckley,  20  8.  D.  359,  106  N.  W. 
138. 


Award    of    alimony    and    ntit    money 
by    appellate    oonrt. 

65.  The  supreme  court  has  jurisdiction 
to  award  temporary  alimony  and  suit 
money  pending  an  appeal,  even  though  the 
circuit  court  has  jurisdiction,  under  S.  D. 
Civ.  Code,  §  90,  to  grant  the  same.  Wells 
V.  Wells,  —  S.  D.  — ,  127  N.  W.  636. 

66.  Where  an  appeal  with  stay  is  taken 
in  an  action  for  divorce,  from  a  judgment 
awarding  plaintiff  alimony,  and  an  order  re- 
quiring defendant  to  pay  certain  sums  for 
the  plaintiff's  maintenance  pending  further 
litigation  and  for  expenses  and  attorney's 
fees,  upon  a  proper  showing  the  supreme 
court  will  make  an  order  requiring  the  de- 
fendant to  provide  for  the  plaintitl's  main- 
tenance during  the  continuance  of  the  liti- 
gation. Drake  v.  Drake,  21  S.  D.  182,  110 
N.  W.  270. 

57.  The  supreme  court  can  award  the 
payment  of  temporary  alimony  and  suit 
money  pending  an  appeal  by  a  wife  from 
that  part  of  a  decree  of  divorce  in  her  favor 
granting  her  permanent  alimony,  notwith- 
standing the  contention  of  respondent  that 
inasmuch  as  that  part  of  the  decree  grant- 
ing the  divorce  is  unappealed  from  such  part 
is  a  verity,  and  that  therefore  at  the  time 
of  the  appeal  the  parties  had  ceased  to  be 
husband  and  wife;  as  the  right  of  the 
court  to  grant  alimony  and  suit  money 
pending  appeal  does  not  rest  on  "the  fact  of 
an  existing  marriage  but  upon  the  fact  of 
the  relation  which  has  existed  and  which 
left  behind  it  certain  undetermined  rights 
based  on  the  marriage  relation.  Tuttle  v. 
Tuttle,  —  S.  D.  — ,  127  N.  W.  637. 

68.  The  supreme  court  has  jurisdiction, 
under  N.  D.  Kev.  Code  1905,  §  7229,  to  de- 
termine all  the  issues  between  the  parties 
involved  in  a  divorce  suit  brought  before 
it  by  appeal,  and  may  consider  applications 
for  temporary  alimony,  counsel  fees,  and 
suit  money,  after  the  district  court  has  lost 
jurisdiction;  but  such  applications  will  not 
be  considered  as  a  matter  of  course,  and 
should  be  made  in  the  district  court  when- 
ever there  is  reasonable  opportunity  to 
present  them  intelligently  to  that  court  be- 
fore appeal.  Mosher.  v.  Mosher,  16  N.  D. 
269,  12  L.R.A.(N.S.)  820,  125  Am.  St.  Rep. 
654,  113  N.  W.  99.  ^      „, 

[Cited  in  note  in  27  L.R.A.(N.S.)  714, 
on  jurisdiction  to  award  temporary 
alimony,  suit  money,  and  counsel  fees 
pending  appeal.] 

e.  Jiotice  of  Appeal. 

1.  In  General. 

Dismissal  of  appeal  for  lack  of  appearance, 

see  infra,  430. 
From  justice's  judgment,  see  Justice  of  the 

Peace,  VI.  d. 
See  also  supra,  50;  infra,  80. 

59.  It  is  proper  and  commendable  prac- 
tice to  include  in  a  single  notice  an  appeal 
from  a  judgment  and  an  appeal  from  an 
order  made  after  judgment  denying  a  mo- 
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tion  for  judgment  notwithstanding  the  ver- 
dict or  for  a  new  trial.  Kinney  v.  Brother- 
hood of  American  Yoemen,  15  N.  D.  21. 
106  N.  W.  44. 

60.  A  notice  of  appeal,  dated  and  served 
after  the  perfection  of  the  decree,  clearly 
indicating  that  the  appellant  desired  to  ap- 
pealfrom  the  whole  final  decree  in  said  pro- 
ceedings, and  describing  the  decree  as  one 
dated  the  day  the  findings  and  conclusions 

•  were  filed,  should  be  construed  to  be  a  notice 
of  appeal  from  the  final  decree,  and  not 
from  the  findings  and  conclusions  alone. 
Re  Lemery,  15  N.  D.  312,  107  N.  W.  365. 

'Time  of  flllng. 
Time. of  service,  see  infra,  66. 


61.  It  is  not  necessary  that  a  notice  of 
appeal  be  filed  in  the  office  of  the  clerk  of 
the  district  court  in  which  the  order  ap- 
pealed from  is  entered  before  the  same  is 
served,  and  a  delay  of  ten  days  between 
the  service  and  the  filing  of  the  notice  of 
appeal  will  not  defeat  the  appeal,  providing 
all  acts  necessary  are  done  within  the  time 
limited  for  perfecting  the  appeal.  National 
Bank  v.  Pick,  13  N.  D.  74,  99  N.  W.  63. 

2.  Sufficiency. 

On  appeal  from  justice's  judgment,  see  Jus- 
tice of  the  Peace,  32-34. 
See  also  infra,  82. 

62.  A  notice  of  appeal  to  the  supreme 
cotirt  is  sufficient,  where  it  states  that  the 
appeal  is  from  an  order,  fully  describing  it, 
although  it  does  not  expressly  state  that 
the  appeal  is  from  the  whole  of  the  order, 
in  accordance  with  the  provisions  of  the 
statute.  State  ex  rel.  Heffron  v.  Bleth,  — 
N.  p.  — ,  127  N.  W.  1043. 

63.  A  notice  of  appeal  from  a  final  judg- 
ment is  ineffectual  to  bring  up  for  review 
an  order  made  after  judgment  denying  a 
motion  for  a  new  trial,  where  such' notice 
merely  recites  that  defendant  appeals  from 
the  judgment,  and  asks  for  a  review  of  such 
order  on  said  appeal.  Hedderich  v.  Hed- 
derich,  18  N.  D.  488,  123  N.  W.  276. 

64.  A  notice  of  appeal  reciting  that  ap- 
peal is  taken  from  a  part  of  the  decree  ren- 
dered by  a  district  court  in  an  action  tried 
to  the  court  without  a  jury  under  the  pro- 
visions of  N.  D.  Rev.  Codes  1905,  §  7229, 
formerly  N.  D.  Rev.  Codes  1899,  §  6630, 
will  not  authorize  this  court  to  review  or 
retry  any  question  of  fact  specified  on  said 
appeal,  or  to  affirm,  modify  or  reverse  the 
judgment  of  the  district  court  or  to  direct 
the  entry  of  a  new  judgment,  or  to  order  a 
new  trial  of  the  action  or  in  any  manner 
to  finally  dispose  of  the  case  on  appeal, 
and  an  appeal  so  taken  must  be  dismissed 
without  further  action.  Tronsrud  v.  Farm 
Land  &  Finance  Co.  18  N.  D.  417,  121  N. 
W.  68. 

3.  Service. 

Dismissal   of  appeal   for  failure  to   serve, 

see   infra.   433,  434. 
On    appeal    from    justice's    judgment,    see 

Justicp  of  the  Peace,  IIL  e,  2. 


66.  N.  D.  Rev.  Codes  1905,  §  6738,  de- 
fines "process"  as  a  writ  or  summons  is- 
sued in  the  course  of  judicial  proceedings. 
Held,  that  the  notice  of  appeal  is  not  a  writ 
or  summons,  and  is  therefore  not  "process," 
and  need  not  be  served  in  the  same  manner 
in  which  '"process"  is  required  to  be  served. 
Cooler  V.  Eidness,  18  N.  P.  338,  121  N.  W. 
83. 

Time. 

Time  of  filing,  see  supra,  61. 

66.  The  county  court  has  power,  in  fur- 
therance of  justice,  to  permit  the  service  of 
an  amended  notice  of  appeal  to  the  district 
court,  after  the  statutory  time  for  appeal 
has  expired,  where  the  appeal  was  taken  in 
good  faith  in  the  proper  time,  but  by  mis- 
take the  original  notice  was  technically  de- 
fective by  reason  of  the  omission  of  some 

D.3VwTy.%6l."  «-^— y'i««- 

On  irhom. 

67.  Service  of  notice  of  appeal  may  be 
made  on  the  adverse  party  by  serving  the 
same  upon  his  attorney  who  appeared  for 
him  on  the  trial  of  the  action.  National 
Bank  V.  Pick,  13  N.  D.  74,  99  N.  W.  63 

68.  Where  notice  of  appeal  was  served  up- 
on a  firm  of  attorneys  who  signed  the  writ- 
ten admission  of  service  thereon  in  the  firm 
name  as  attorneys  for  respondent,  and 
which  firm  appeared  for  and  conducted  the 
proceeding  on  behalf  of  respondent  in  th 
supreme  court  on  such  appeal,  the  service 
of  notice  was  sufficient  as  against  a  motion 
to  dismiss  on  the  ground  that  one  of  the 
attorneys  only  appeared  of  record  as  coun- 
sel for  respondent  in  the  trial  court,  an.F 
that  an  order  of  substitution  of  the  firm 
had  not  been  made.  National  Bank  v.  Pick. 
13  N.  D.  74,  99  N.  W.  63. 

^?"*"  "not  necessary,  in  taking  an  ap- 
peal from  the  district  court,  that  the  notice 
ot  appeal  be  formally  served  upon  the  clerk 
of  that  court.  The  filing  of  the  notice  of 
appeal  in  the  office  of  the  clerk  of  the 
district  court  in  which  the  judgment  ap- 
pealed from  is  entered  is  sufficient  notice 
to  the  clerk  within  the  meaning  of  N  D 
Rev.  Codes  1899,  §  5600,  and  no  further 
^rvice  upon  him  is  required.  National 
Bank  v.  Pick,  13  N.  D.  74,  99  N.  W    63 

70.  Service  of  a  notice  of  appeal  froni  the 
rejection  of  a  claim  by  town  trustees  on 
only  one  of  such  trustees,  and  the  execution 
of  an  undertaking  to  the  county  instead  of 
to  the  authorities  of  the  town  is  sufficient 
to  give  the  circuit  court  jurisdiction  of  tho 
appeal,  under  S.  D.  Rev.  Pol.  Code,  §  1574, 
providing  that  an  appeal  may  be  taken  from' 
the  action  of  corporate  authorities  of  towns, 
in  the  same  manner  as  appeals  from  the. 
board  of  county  commissioners,  under' 
§§  850-854,  which  provide  that  on  appeal 
to  the  circuit  court  from  decisions  of  the 
board  of  county  commissioners  an  under- 
taking shall  be  executed  to  the  county,  and 
a  notice  of  appeal  served  on  one  of  the 
countv  conimissiorp-o  P*"-cher  r  (Jregory 
23  S.  D.  217,  121  N.  W.  388. 
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71.  N.  D.  Rev.  Codes  1906,  §  7205,  pro- 
vides that  an  appeal  must  be  taken  by  serv- 
ing a  notice  in  writing,  etc.,  and  by  filing 
the  same  in  the  office  of  the  clerk  of  court. 
$  7332  provides  for  service  of  notice  by 
mail  when  the  person  making  the  service 
and  the  persons  upon  whom  it  is  made  re- 
side in  different  places  between  which  there 
is  a  regular  communication  by  mail.  Held, 
that  notice  of  appeal  is  included  in  the  set- 
tions  referred  to,  and  service  by  mail,  when 
the  facts  specified  exist,  is  valid  service  if 
other  requirements  are  observed.  Cooler  v. 
Eidsness,  18  N.  D.  338.  121  N.  W.  83, 

f.  Time. 

Time  of  filing  notice  of  appeal,  see  supra, 

61. 
Time  of   service  of   notice  of   appeal,   see 

supra,  66. 
Time  for  service  or  filing  of  undertaking, 

see  infra,  92,  93. 
Dismissal   of   appeal  for   delay   in   taking, 

see  infra,  Vl.  i,  6,  5. 
Dismissal  of  premature  appeal,  see  infra, 

VI.  d,  5,  c. 
Appeal  from  justice's  judgment,  see  Justice 

of  the  Peace,  VI.  f. 

72.  The  rules  of  the  supreme  court, 
adopted  February  23,  1910,  are  founded  up- 
on the  idea  that  an  appeal  should  be  kept 
moving  from  its  inception.  Merrill  v.  Min- 
neapolis &  St  L.  R.  Co.  —  8.  D.  — ,  127 
K.  W.  846. 

73.  The  contention  that  an  appellant  is 
frailty  of  unwarrantable  delay  prior  to  the 
takinjr  of  an  appeal  is  a  matter  entirely 
within  the  province  of  the  trial  court  to 
pass  upon.  Merrill  v.  Minneapolis  &,  St.  L. 
R.  Co.  —  S.  D.  — ,  127  N.  W.  846. 

74.  N.  D.  Rev.  Codes  1899,  §  5605,  which 
prescribes  the  time  for  appealing  from  judg- 
ments and  orders,  grants  a  full  period  of 
sixty  days  after  written  notice  thereof  in 
which  to  appeal  from  orders.  The  addition- 
al time  given  by  said  section  applies  only 
to  those  orders  which  require  the  subsequent 
wttlement  of  a  statement  of  case"  for  the 
purpose  of  a  review  upon  appeal.  King  v. 
Hanson,  13  N.  D.  85,  99  N.  W.  1085. 
From  order  grantlne  or  deiiTine  nvw 

trUL 

75.  It  is  immaterial  when  the  appeal  is 
taken,  where  the  statement  of  the  case  is 
•erved  within  the  required  time  after  no- 
tice of  intention  to  move  for  a  new  trial. 
Juckett  V.  Fargo  Mercantile  Co.  18  S.  D. 
347,  100  K.  W.  742. 

76.  An  appeal  from  a  judgment  and  order 
<lenying  motion  for  a  new  trial  need  not  be 
taken  within  sixty  days  after  the  time  of 
notice  of  the  entry  of  the  order  denying 
Mch  motion  for  a  new  trial.  Peters  v. 
Lohr,  —  S.  D.  — ,  124  N.  W.  853. 

77.  Under  the  statutes  of  North  Dakota, 
i\it  remedies  afforded  by  an  appeal  from  a 
jndgment  and  an  appeal  from  an  order  re- 
fnting  a  new  trial  are  independent  remedies. 
The  right  to  appeal  from  an  order  denving 


a  motion  for  new  trial  may  be  exercised 
after  the  time  for  appealing  from  the  judg- 
ment has  expired,  provided  the  appeal  is 
taken  witliin  the  time  limited  by  statute 
for  appealing  from  such  orders.  King  v. 
Hanson,  13  N.  D.  85,  98  N.  W.  1085. 

78.  As  an  appeal  from  a  judgment  and  an 
order  denying  motion  for  a  new  trial  con- 
stitute but  one  appeal,  which  may  be  taken 
at  any  time  within  two  years  after  perfect- 
ing a  judgment  by  filing,  a  party  does  not 
lose  his  right  to  have  the  sufficiency  of  the 
evidence  determined  by  failing  to  appeal 
within -60  days  after  receiving  notice  that 
an  order  denying  a  new  trial  bad  been  en- 
tered. Northwestern  Mortg.  Trust  Co.  T. 
Ellis,  20  S.  D.  643,  108  N.  W.  22. 

g.  Security. 

1.  In  Oenerat. 

Action  or  liability  on,  see  infra,  X. 
On    appeal    from    justice's    judgment,    sm 
Justice  of  the  Peace,  VI.  e. 

79.  A  bond  on  appeal  must  be  construed 
as  of  the  time  of  its  service  upon  the  re- 
spondent, when  it  goes  into  effect,  and 
not  at  the  time  it  was  filed.  Nichols  &,  8. 
Co.  V.  Horstad,  —  S.  D.  — ,  130  N.  W.  776. 

2.  "Seoeatity. 

Dismissal  of  appeal  for  failure  to  file,  see 

infra,  442. 
Waiver  of  security  on  appeal  from  justice's 

judgment,   see   Justice   of   the   Peace, 

III.  e. 
See  also  infra,  92. 

80.  No  undertaking  is  required  on  ap- 
peal by  an  incorporated  town,  under  S.  D. 
Rev.  Code  Civ.  Proc.  §  445.  Dring  v.  St. 
Lawrence,  Twp.  23  S.  D.  624,  122  N.  W.  664. 

81.  N.  D.  Rev.  Codes  1905,  §  7968,  which 
exempts  an  administrator,  executor  or  guar- 
dian from  the  necessity  of  giving  an  under- 
taking on  appeal  in  certain  cases,  does  not 
apply  to  one  who  appeals  from  a  decision 
of  the  county  court  revoking  the  probate  of 
a  will  and  also  his  letters  of  administration 
issued  under  such  will.  Ransier  v.  Hynd- 
man,  18  N.  D.  197,  U9  N.  W.  544. 

3.  Sufficiency. 

Dismissal  of  appeal  for  defects  in,  see  infra, 

440,  441. 
See  also  supra,  70. 

82.  An  attempted  appeal,  where  the  no- 
tice of  appeal  is  from  a  judgment,  and 
asks  for  a  review  of  an  order  denying  a 
motion  for  new  trial,  is  abortive,  where  the 
undertaking  on  appeal  makes  no  reference 
to  such  order.  Hedderich  v.  Hedderlch,  18 
N.  D.  488.  123  N.  W.  276. 

83.  On  an  appeal  both  from  a  final  judg- 
ment and  from  an  order  denying  a  new 
trial,  but  one  undertaking  is  required  to 
perfect  such  appeals;  but  such  undertaking 
must  refer  to  each  of  the  appeals.    Sucker 
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State  Drill  Co.  t.  Brock,  18  N.  D.  698,  120 
N.  W.  757. 

83a.  An  instrument  which  is  drawn  in 
favor  of  the  state  instead  of  the  plaintiff, 
Mfd  in  which  no  provision  is  made  for  the 
payment  of  tue  judgment  of  the  police 
court  for  fine  and  costs,  or  for  the  costs  of 
the  appeal,  as  required  by  S.  D.  Laws,  1890, 
chap.  37,  art.  11,  §  9,  is  insufficient  as  a 
recognizance  on  appeal.  Centerville  t.  Ol- 
son, 16  S.  D.  526,  94  N.  W.  414. 

84.  An  undertaking  having  been  executed 
and  served  with  the  notice  of  appeal,  the 
supreme  court  acquired  jurisdiction  what- 
ever may  have  been  the  defects  of  such 
undertaking,  since  S.  D.  Rev.  Code,  Civ. 
Proc.  §  461  provides  that  when  a  party  shall 
in  good  faith  give  notice  of  appeal  and 
shall  omit  through  mistake  or  accident  to 
do  any  other  act  necessary  to  perfect  the 
appeal,  including  the  giving  of  a  proper 
undertaking  for  costs  and  damages,  or  to 
stay  proceedings,  the  court  from  which  the 
appeal  is  taken  or  the  supreme  court  may 
permit  an  amendment  or  the  proper  act  to 
be  done,  including  the  giving  of  a  new  un- 
dertaking, on  such  terms  as  may  be  just. 
Fullerton  Lumber  Co.  v.  Tinker,  21  S.  D. 
647,  115  N.  W.  91. 

85.  An  undertaking  on  appeal  which  pro- 
vided "that  said  defendant  will  pay  all 
the  costs  and  damages  which  may  be  award- 
ed to  the  plaintiff  and  the  respondent 
against  him  on  appeal,  not  exceeding  the 
total  sum  of  $1,000,"  is  sufficient  as  a 
cost  bond.  Fullerton  Lumber  Co.  v.  Tinker, 
21  S.  D.  647,  115  N.  W.  91. 
Justification   of   snretlea. 

86.  The  rule  requiring  the  justification  of 
sureties  on  appeal  has  no  application  where 
the  respondent  fails  to  except  to  the  sure- 
ties. Fullerton  Lumber  Co.  v.  Tinker,  21 
S.  D.  647,  115  N.  W.  91. 

87.  An  objection  to  the  undertaking  on 
appeal  on  the  ground  that  it  did  not  show 
the  residence  of  the  sureties,  is  not  an 
exception  to  the  sufficiency  of  the  sureties, 
nor  is  an  assertion  that  they  were  not 
known  to  respondent,  sufficient.  Fullerton 
Lumber  Co.  v.  Tinker,  21  S.  D.  647,  116 
N.  W.  91. 

Amendment;  new  undertaking. 

88.  Defects  or  omissions  in  an  undertak- 
ing on  appeal  may  be  supplied  by  amend- 
ment or  by  giving  a  new  undertaking,  un- 
der the  provisions  of  N.  D.  Rev.  Codes  1905, 
§  7224.  Sucker  State  Drill  Co.  v.  Brock, 
18  N.  D.  8,  118  N.  W.  348. 

89.  The  supreme  court  has  jurisdiction 
of  an  appeal  where  a  notice  of  appeal  was 
filed  in  good  faith,  but  the  undertaking  was 
defective,  and  may  allow  the  giving  of  a 
new  undertaking,  though  an  ex  parte  or- 
der fixing  the  amount  and  conditions  of  the 
undertaking  to  stay  execution  had  been 
vacated.  Fullerton  Lumber  Co.  v.  Tinker, 
21  S.  D.  647,  116  N.  W.  91. 

4.  Service;   Filing. 


90.  Under  S,  D.  Rev.  Code  Civ.  Proc. 
S  441,  requiring  the  service  of  the  bond  on 
appeal  to  perfect  the  appeal,  the  appeal- 
bond  becomes  valid  upon  service  alone,  and 
filing  is  not  necessary  to  its  validity,  though 
5  457  requires  it  to  be  filed.  Nidfiols  &  S. 
Co.  V.  Horstad,  —  S.  D.  — ,  130  N.  W.  776. 

91.  The  failure  to  serve  with  the  notice 
of  appeal  from  a  justice,  the  copy  of  the 
undertaking  is  not  jurisdictional,  N.  D. 
Kfev.  Code  1905,  §  7220,  providing  that  it 
shall  be  served  "with,"  being  intended  to 
mean  in  addition  to  and  not  at  the  same 
time.  Beddow  v.  Flage,  —  N.  D.  — ,  126 
N.  W.  97. 

Time  for. 

92.  The  filing  of  a  new  undertaking  about 
a  year  after  the  serving  of  a  notice  of  ex- 
ception to  the  sureties  in  an  undertaking  on 
appeal  without  filing  therewith  a  notice  of 
appeal,  and  the  serving  of  a  notice  of  ap- 
peal about  three  months  thereafter  without 
serving  an  undertaking  therewith,  are  insuf- 
ficient to  effect  an  appeal  under  S.  D.  Code 
Civ.  Proc.  1903,  §  458,  requiring  the  sureties 
in  an  undertaking  or  other  sureties  to  justi- 
fy within  ten  days  after  exception  taken 
thereto,  and  §  445,  requiring  an  undertaking 
to  render  an  appeal  effectual.  Donovan  v. 
Woodcock,  18  S.  D.  29,  99  N.  W.  82. 

93.  Where  appellant  in  good  faith  served 
notice  of  appeal  on  March  1,  but  did 
not  serve  the  copy  of  undertaking  on 
appeal  until  23  days  later,  both  being  filed 
with  the  clerk  of  the  district  court  on  March 
26th,  the  facts  present  a  proper  case  entitl- 
ing appellant  to  invoke  the  provision  of  N. 
D.  Rev.  Codes  1905,  §  7224,  that  "when  a 
party  shall  in  good  faith  give  notice  of  ap- 
peal and  shall  omit  through  mistake  or  ac- 
cident to  do  any  other  act  necessary  to  per- 
fect the  appeal  to  make  it  effectual  or  to  stay 
proceedings,  the  court  from  which  the  ap- 
peal is  taken  or  the  presiding  judge  there- 
of or  the  supreme  court,  or  any  one  of  the 
justices  thereof,  may  permit  an  amendment 
or  the  proper  act  to  be  done  on  such 
terms  as  may  be  just."  Beddow  t.  Flage, 
—  N.  D.  — ,  126  N.  W.  97. 


rv.  Reoobd  AMD  Case  is  Appeuatk  Court. 

a.  In  General. 

Presumptions  as  to,  see  infra,  VII.  e,  8. 
Review  of  discretion  as  to,  see  infra,  VII.  f, 

3./. 
Costs  of  printing,  see  infra,  VIII.  d,  2. 
Record  on  appeal  from  justice's  judgment, 

see  Justice  of  the  Peace,  VI.  h. 

94.  An  opinion  of  the  trial  judge  is  not 
to  be  considered  as  modifying  a  final  judg- 
ment. Boyle  v.  Boyle,  —  N.  D.  — ,  126  N. 
W.  229. 

b.  What  Should  he  Shotcn  by;  Insufficiency 
to  Raise  Questions. 


On  appeal  from  justice's  judgment,  see  Jus-    Necessity  of  bringing  up  evidence,  see  infra, 
tice  of  the  Peace,  VI.  e,  4.  IV.  i. 
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Sufficiency  of  abstract,  see  infra,  IV.  1,  2. 

Sufficiency  of  statement  of  the  case,  see 
infra,  IV.  o,  2. 

Sufficiency  of  assignments  of  error,  see  in- 
fra, IV.  q,  2. 

Sufficiency  of  bill  of  exceptions,  see  infra, 
IV.  r,  2. 

Sufficiency  to  raise  presumption,  see  in- 
fra, VII.  e. 

See  also  infra,  120,  124,  136,  146,  148,  149. 

95.  The  party  alleging  error  must  show 
it  affirmatively  on  the  record.  Sockman 
T.  Keim,  —  N.  D.  — ,  124  N.  W.  64. 

96.  One  alleging  error  has  the  burden  of 
presenting  a  record  upon  which  it  may  be 
reviewed.  Schomberg  v.  Long,  15  N.  D. 
506,  108  N.  W.  332. 

97.  The  appellate  court  is  not  bound  to 
seek  for  errors  where  none  are  apparent. 
Crouch  V.  Dakota,  W.  t  M.  R.  Co.  18  S.  D. 
540,  101  N.  W.  722. 

98.  The  supreme  court  cannot  review  al- 
lied errors  of  the  trial  court  in  the  ab- 
sence of  a  proper  and  sufficient  record  of 
the  facts  upon  which  the  trial  court  acted 
in  making  the  orders  and  rulings  com- 
plained of.  State  V.  Gerhart,  13  N.  D.  663, 
102  N.  \V.  880. 

99.  One  who  would  urge  error  must  pre- 
pare and  present  a  record  of  the  facts  up- 
on which  the  trial  court  acted  in  making 
the  ruling  complained  of,  and  in  case  of  a 
failure  to  do  so  a  review  cannot  be  bad. 
State  V.  Scholfield,  13  N.  D.  664,  102  N. 
W.  878. 

100.  Where  a  single  question  of  fact  is 
(pecified  for  review  on  the  evidence  under 
N.  D.  Rev.  Codes  1899,  §  5630,  the  su- 
preme court  will  not  review  that  question 
unless  all  other  facts  material  to  the  de- 
termination of  the  issues  appear  on  the 
record.  Buckingham  v.  Flummerfelt,  15 
N.  D.  112,  106  N.  W.  403. 

101.  Alleged  error  in  excluding  a  ques- 
tion asked  of  an  expert  witness  cannot  be 
considered  on  appeal  where  the  record  fails 
to  disclose  what  the  answer  would  have 
been.  Briggs  v.  Chicago  &  N.  W.  R.  Co.  60 
C.  C.  A.  513,  126  Fed.  745. 

102.  Where  the  record  shows  that  the 
plaintiff  relied  upon  two  propositions  of 
i«ct,  either  of  which,  if  true,  would  de- 
feat the  defense  pleaded,  and  the  record 
does  not  show  how  the  questions  were  sub- 
mitted to  the  jury,  or  which  of  the  proposi- 
tions the  jury  found  to  be  true,  the  verdict 
»ill  not  be  disturbed  on  appeal  unless  it 
clearly  appears  that  neither  proposition 
was  true.  Kinney  v.  Brotherhood  of  Amer- 
iean  Yoemen,  15  N.  D.  21,  106  N.  W.  44. 

103.  Under  the  rule  that  a  party  urging 
error  must  present  a  record  of  the  facts 
ttpon  which  the  error  is  predicated,  this 
court  will  not  review  the  trial  court's  ac- 
tion in  excusing  a  juror  when  the  record 
contains  merely  the  exception,  and  wholly 
omits  the  examination  and  challenge. 
.\altman,  Miller  Co.  v.  Jonek  U  N.  D.  130, 
IW  N.  W.  688. 


104.  On  appeal  from  an  order  refusing 
to  vacate  an  award,  an  irregularity  of  the 
arbitrators  in  failing  to  be  sworn  must  ap- 
pear affirmatively  to  support  an  objection. 
Hackney  v.  Adam,  —  N.  D.  — ,  127  N.  W. 
519. 

105.  In  an  action  to  foreclose  a  real  es- 
tate mortgage,  a  contention  that  the  action 
was  barred  by  the  statute  of  limitations  is 
not  properly  before  the  supreme  court, 
where  it  does  not  affirmatively  appear  from 
the  record  when  the  action  was  commenced. 
Bruce  v.  Wanzer,  20  S.  D.  277,  105  N.  W. 
282. 

106.  The  defendant  demurred  to  the  com- 
plaint for  misjoinder  of  causes  of  action, 
claiming  that  the  plaintiff  had  improperly 
joined  with  a  claim  for  money  had  and  re- 
ceived a  claim  for  the  statutory  penalty 
for  the  exaction  of  usury.  The  allegations 
of  the  complaint  affirmatively  showed  that 
there  was  no  usurious  transaction,  but  both 
parties  agreed  in  the  argument  before  this 
court  that  the  allegations  of  obe  of  the 
causes  of  action  were  intended,  and  should 
be  construed,  to  sufficiently  allege  the  tak- 
ing of  usury.  Held,  that  this  court  will  not 
pass  upon  a  question  not  presented  by  the 
record.  Weicker  v.  Stavely,  14  N.  D.  278, 
103  N.  W.  753. 

107.  To  authorize  a  revision  of  errors  in 
the  taxation  of  costs  the  record  must  show 
all  matters  material  to  decision  of  the  ques- 
tion, and  if  evidence  pertinent  thereto  is 
lacking  it  will  be  reviewed  only  for  error  on 
the  face  of  the  judgment  roll.  Hilde  v.  Nel- 
son, —  N.  D.  — ,  125  N.  W.  474. 

108.  Absence  of  the  trial  judge  from  the 
court  room  during  the  argument  of  a  crim* 
inal  trial,  and  remarks  of  the  state's  attor- 
ney during  such  absence,  cannot  be  reviewed 
on  appeal,  where  all  the  matter  in  the  bill 
of  exceptions  pertaining  to  that  question 
had  been  stricken  out  by  the  trial  judge. 
State  V.  Rash,  —  S.  D.  — ,  130  N.  W.  91. 

109.  The  contention  that  there  was  error 
in  allowing  the  state's  attorney  to  advise 
the  jury  that  the  defendant  would  prob- 
ably receive  only  a  short  jail  sentence,  as 
the  court  bad  the  right  to  sentence  him  for 
a  few  days  only,  and  that  as  the  jury 
coupled  their  verdict  with  a  recommenda- 
tion for  mercy  but  for  such  remarks  they 
would  not  have  brought  in  a  verdict  of 
guilty,  is  untenable  where  the  record  fails 
to  show  that  counsel  made  such  a  remark. 
State  V.  Sutterfield,  22  S.  D.  584,  119  N. 
W.  548. 

110.  Where  the  appellant  complained  that 
the  state  was  allowed  to  ask  him  upon 
cross-examination  a  certain  question,  but 
the  abstract  fails  to  show  what  witness  wa-i 
asked  the  question  referred  to,  and  the  ob- 
jection was  that  the  question  was  improper 
cross-examination,  and  there  is  nothing  to 
show  what  the  witness  testified  to  on  direct 
examination,  the  record  is  insufficient  to 
present  to  the  supreme  court,  the  error  of 
the  trial  court  in  permitting  the  question. 
State  V.  Whitmarsh,  —  S.  D.  — ,  128  N.  W. 
580. 
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e.  Odng  OuMde. 
See  alao  infra,  2S1. 

111.  Matters  shown  by  affidavit  or  otlier 
evidence  not  in  the  statement  of  the  ease 
as  settled  will  not  be  considered  in  deter- 
mining what  disposition  shall  be  made  of  a 
case  on  appeal.  Fisher  v.  Betts,  12  N.  D. 
197,  9e  N.  W.  132. 

d.  Contrddietion  of  or  in. 

Contradictions  in  abstract,  see  infra,  104- 
167. 

Contradiction!  in  statement  of  ease,  see  in- 
fra, 176. 

Contradiction  in  bill  of  exceptions,  see  in- 
fra, 282,  283. 

See  also  infra,  117,  163. 

112.  A  record  on  appeal  showing  that  on 
the  Monday  following  the  Saturday  on 
which  a  witness  for  defendant  gave  his  tes- 
timony the  court  sustained  the  objection  of 
the  plaintiff  that  the  question  was  incom- 
petent, irrelevant,  and  immaterial,  and 
granted  her  motion  "that  the  testimony  of 
the  witness  Miller  given  on  Saturday  after- 
noon be  stricken  out  because  it  is  incompe- 
tent, irrelevant,  and  immaterial,"  must  be 
considered  as  showing  that  the  testimony 
given  by  the  witness  at  that  time  was  strick- 
en out.  Chicago,  M.  &  St.  P.  R.  Co.  v.  West- 
by,  —  L.R.A.(N.S.)  — ,  102  C.  0.  A.  65, 
178  Fed.  619. 
Rlsht  to  oontradlot. 

113.  Every  material  recital  in  a  judgment 
of  conviction  imports  absolute  verity.  State 
v.  Pearse,  19  S.  D.  76,  102  N.  W.  222. 

114.  The  duly  authenticated  record  and 
minutes  of  the  trial  cannot  be  contradicted 
in  the  appellate  court.  State  v.  Pearse,  19 
S.  D.  75,  102  N.  W.  222. 

115.  An  error  predicated  on  a  ruling  con- 
trary to  that  shown  by  the  record  will  not 
be  noticed.  Cochrane  v.  National  Elevator 
Co.  —  N.  D.  — ,  127  N.  W.  726. 

116.  The  record  is  conclusive  that  a  mo- 
tion for  a  new  trial  was  founded  on  a  state- 
ment of  the  case  where  it  recites  that  such 
was  the  ground.  Boettcher  v.  Thompson,  21 
8.  D.  169,  110  N.  W.  108. 

e.  Amendments. 

Amendment  of  bill  of  exceptions,  see  infra, 
IV.  r,  6.  ^ 

Of  brief,  see  infra,  334. 
See  also  infra.  IV.   1,  3. 

117.  Tl>e  appellate  court  will  not  permit 
a  party  to  alter  the  record  which  he  made 
in  the  lower  court  for  the  purpose  of  mak- 
ing contentions  before  it  which  are  opposed 
to  the  record  as  made.  Grissby  v.  Wop- 
schall,  —  S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127 
N.  W.  605. 

118.  An  amendment  to  include  in  the 
record  papers  belonging  thereto  is  properly 
denied  where  the  appeal  is  jurisdictionally 
defective.  Aneta  Mercantile  Co.  y.  Qroseth, 
—  X.  D.  — ,  127  N.  W.  718. 
'Xime   of   applying   for. 

119.  To  permit  a  record  to  be  sent  down 


for  the  purpose  of  preparing  a  good  and  mf- 
ficient  record  would  be  an  abuse  of  discre- 
tion where  accused  delayed  over  a  year  in 
taking  and  presenting  his  appeal  to  the  bo- 
preme  court.  State  t.  Scholfleld,  13  N.  D. 
664,  102  N.  W.  878. 

f.  Uotiong  and  Orders. 
See  also  infra,  210. 

120.  On  an  appeal  to  the  North  Dakota 
supreme  court  from  a  judgment  dismissing 
an  appeal  from  a  judgment  of  a  justice  of 
the  peace,  the  court  cannot  review  the  judg- 
ment dismissing  the  appeal  unless  the  mo- 
tion to  dismiss,  or  the  grounds  on  which  it 
is  based,  appear  on  the  face  of  the  record. 
Edwards  v.  Eagles,  16  N.  D.  150,  107  N.  W. 
43. 

121.  Where  there  is  no  bill  of  exceptions, 
the  ruling  of  the  trial  court  in  denying  a 
motion  to  make  certain  persons  parties  to 
the  action  is  not  properly  before  the  su- 
preme court  for  review,  as  such  a  motion 
and  order  do  not  necessarily  constitute  a 
part  of  the  judgment  roll,  and  could  not 
be  presented  to  the  trial  or  appellate  court 
unless  embodied  in  a  bill  of  exceptions. 
Grigsby  v.  Wolven,  20  S.  U.  023,  108  N.  W. 
2S0. 

122.  A  motion  for  a  new  trial  made  upon 
the  ground  of  newly  discovered  evidence  is 
based  entirely  upon  affidavits  and  it  is  not 
necessary  that  they  be  embodied  in  the  bill 
of  exceptions  in  order  that  court's  denial  of 
such  motion  be  reviewed  on  appeal,  as  they 
are  brought  before  the  appellate  court  by 
the  appellant's  abstract  with  the  pleadings, 
findings  of  fact,  conclusions  of  law  and  the 
judgment.  Grigsby  v.  Wolven,  20  S.  D.  623, 
108  N.  W.  250. 

123.  The  trial  court,  on  relator's  motion, 
struck  out  most  of  defendant's  answer  em- 
bracing new  matter  of  a  relevant  and  ma- 
terial character,  and  by  the  same  order,  and 
on  like  motion  of  relator,  the  issuance  of 
a  peremptory  writ  of  mandamus  was  direct- 
ed. Held:  That  such  order  "involved  the 
merits  and  necessarily  affected  the  judg- 
ment" within  the  meaning  of  N.  D.  Rev. 
Codes,  1905,  §  7021,  hence  it  is  a  part  of 
the  judgment  roll  proper,  and  its  correct- 
ness may  be  reviewed  oy  this  court  on  ap- 
peal from  the  judgment.  State  ex  rel. 
Minehan  v.  Meyers,  —  N.  D.  — ,  124  N.  W. 
701. 

g.  Affidavit*. 

See  also  supra.  III.;  infra,  251. 
Presumptions  in  absence  of,  see  infra,  534. 

124.  Where  in  affidavits  accompanying  a 
motion  to  open  a  default  judgment,  the  rea- 
son given  as  an  excuse  tor  failure  to  an- 
swer was  that  there  was  pending  a  motion 
to  set  aside  the  service  of  the  summons, 
which  motion  was  also  supported  by  affi- 
davit, but  which  affidavits  are  not  in  the 
record  on  appeal,  so  that  the  grounds  of  the  , 
motion  to  set  aside  the  service  does  not  ap- 
pear, there  is  nothing  to  show  that  the  de- 
fault occurred  through  a  mistake  of  law  of 
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the  defendant's  attorneys  in  moving  to  set 
aside  the  service,  so  that  relief  against  the 
default  could  not  be  denied  on  that  ground. 
Smalley  v.  Lasell,  —  S.  D.  — ,  128  N.  W. 
HI. 

125.  Where  the  client  of  an  attorney  pun- 
ished for  contempt  during  the  progress  of 
the  trial,  desires  to  use  the  action  of  the 
<onrt  "as  an  irregularity  in  the  proceedings 
of  the  court"  and  an  "abuse  of  discretion  by 
the  court"  the  application  "must  be  upon 
affidavit"  under  N.  D.  Rev.  Codes  1899,  § 
5473.  King  t.  Hanson,  13  N.  D.  85,  99  N. 
W.  1085. 

h.  Documentary  Evidence   and   Exhibits, 
See  also  infra,  206,  479. 

126.  Where  there  ia  nothing  in  the  record 
showing  that  the  plaintiff  objected  in  any 
manner  on  any  ground  whatever  to  the  in- 
troduction in  evidence  of  an  exhibit,  or  that 
said  exhibit  was  ever  offered  or  received  in 
evidence,  its  admissibility  cannot  be  consid- 
ered on  appeal.  Paxton-Eckman  Chemical 
Co.  V.  Carlson,  —  S.  D.  — ,  130  N.  W.  770. 

127.  Where  the  trial  court  certifies  that 
certain  e.xhibits  were  present  and  included  iu 
the  record  certified  to  the  supreme  court, 
but  not  printed  in  the  abstract  because  of 
the  inconvenience  of  reproducing  them  and 
after  full  consideration  of  the  entire  record, 
the  court  is  able  to  say  that  the  presence  of 
neither  of  said  exhibits  is  material  or  neces- 
sary to,  or  would  in  any  manner  affect  or 
influence,  its  decision  of  the  case  a  motion 
to  strike  out  the  statement  of  the  case  and 
abstract  will  not  be  granted.  Liland  T. 
Tweto,  —  N.  D.  — ,  125  N.  W.  1032. 

i.  Evidence   Qenerally. 

Presumptions  in  case  of  absence  of,  see  in- 
fra, VII,  e. 

See  also  infra,  263,  699,  903;  Bankruptcy, 
32. 

128.  Evidence  not  abstracted  though  in 
the  record  will  not  be  considered  on  appeal. 
Lothian  v.  Western  U.  Teleg.  Co.  —  S.  D. 
-,  126  N.  W.  621. 

_  129.  Assignments  of  error  cannot  be  con- 
sidered which  are  based  on  evidence  or  ob- 
jections to  evidence  not  shown  by  the  ab- 
stract Edson  v.  Poppe,  —  8.  D.  — ,  26 
I..IU.(N.S.)  534,  124  N.  W.  441. 

130.  A  bill  of  exceptions  should  contain 
only  so  much  of  the  evidence  as  is  neces- 
sary for  the  proper  presentation  of  any  par- 
ticular exception,  unless  it  is  alleged  that 
the  evidence  is  insufficient  to  support  the 
Terdict,  ruling,  or  judgment  and  then  it 
should  contain  all  the  evidence,  but  only  in 
substance,  avoiding  unnecessary  repetitions, 
iuid  cross-examinations  which  do  not  ma- 
terially affect  the  direct  examination,  using 
the  narrative  form,  and  stating  undisput- 
ed facts  as  such,  and  not  including  the  tes- 
timony unless  to  an  intelligent  understand- 
ing of  the  answer,  the  repetition  of  the  ques- 
tion is  necessary;   and  when  two  or  more 


witnesses  testify  substantially  the  same,  to 
give  the  substance  of  the  testimony  of  one, 
and  state  that  the  testimony  of  the  others 
was  the  same.  Whaley  v.  Vidal,  —  S.  D. 
— ,  128  N.  W.  331. 

131.  On  an  appeal  from  the  clerk's  taxa- 
tion of  disbursements  in  disbarment  pro- 
ceedings the  contention  that  the  charges  for 
witness  fees  are  excessive  cannot  be  sus- 
tained where  there  is  no  evidence  before  the 
court  contradicting  the  verified  statement 
filed  by  the  accusers.  Re  Egan,  22  S.  D. 
563,  119  N.  W.  42. 

132.  Where  the  records  referred  to  in  ob- 
jections to  the  competency  and  materiality 
of  evidence,  because  of  irregularity  of  the 
proceedings  of  the  court  from  which  the 
records  come,  are  not  contained  in  the  ab- 
stract on  appeal,  the  questions  attempted  to 
be  raised  cannot  be  considered  by  the  su- 
preme court.  Van  Camp  v.  Weber,  —  S.  D. 
— ,  130  N.  W.  591. 

SnfBclenoy  of  efidenoe  to  support  vei- 

dlet. 
See  also  infra,  161,  183,  873. 

133.  Sufficiency  of  the  evidence  will 
not  be  reviewed  if  the  record  does  not  af- 
firmatively show  that  it  contains  all  of  the 
evidence.  Schmidt  t.  Beiseker,  —  N.  D.  — , 
120  N".  W.  1096. 

134.  The  sufficiency  of  the  evidence  to  sup- 
port'the  finding  of  the  jury  on  any  Question 
in  dispute  will  not  be  reviewed,  when  the 
printed  abstract  does  not  contain  all  the 
evidence  relating  to  that  question.  Kinney 
v.  Brotherhood  of  American  Yoemen,  15  N. 
D.  21,  106  N.  W.  44. 

135.  The  contention  that  the  evidence  is 
insufficient  to  support  a  verdict  cannot  be 
considered  by  the  supreme  court  where  all 
the  evidence  is  not  set  out  in  the  abstract. 
State  v.  Allen,  21  S.  D.  121,  110  N.  W.  92. 
Remarks  of  oonnsel. 

136.  The  state's  attorney  made  certain  re- 
marks in  his  argument  to  the  jury  wherein 
he  referred  to  the  defendant  as  "one  of  the 
most  arrogant,  defiant,  outspoken  violators 
of  the  pronibition  law  that  I  believe  there 
is  in  the  county  of  Nelson,"  and  also  con- 
taining the  statement,  "We  have  brought  in- 
to this  court  upon  this  charge  the  prince  of 
blind  piggers  of  Nelson  county."  Held,  the 
evidence  not  being  before  the  supreme  court, 
that  it  cannot  be  said  that  the  trial  court 
abused  its  discretion  in  overruling  defend- 
ant's objection  to  such  remarks.  State  v. 
Stevens,  —  N.  D.  — ,  123  N.  W.  888. 
DlreetloB    of    Terdlot. 

137.  The  act  of  the  trial  court  in  overrul- 
ing motions  for  a  directed  verdict  cannot  be 
considered  on  appeal,  if  the  evidence  on 
which  they  are  based  is  not  in  the  abstract. 
Edson  V.  Poppe,  —  S.  D.  — ,  26  L.R.A. 
(N.S.)    534,  124  N.  W.  441. 

138.  On  aij  appeal  from  a  judgment,  the 
action  of  the  trial  court  in  directing  a  ver- 
dict in  favor  of  a  party  cannot  be  reviewed 
in  this  court,  unless  a  statement  of  the  case 
IS  settled,  containing  the  evidence  on  which 
the  verdict  was  directed.  Murphy  v.  Fos- 
ter, 15  N.  D.  556,  109  N.  W.  216. 
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).  Btipulationg. 
See  alao  infra,  237. 


139.  The  record  discloses  that  a  certain 
stipulation  of  facts  was  used  in  connection 
with  relator's  motion  to  strike  parts  of  an 
answer  in  mandamus.  Held,  that  such  stip- 
ulated facts  may  be  considered  by  this  court 
in  reviewing  the  correctness  of  such  order, 
although  not  incorporated  in  a  statement  of 
the  case.  State  ex  rel.  Minehan  t.  Meyers, 
—  N.  D.  — ,  124  N.  W.  701. 

140.  The  court  is  precluded,  on  an  appli- 
cation to  have  the  record  on  appeal  trans- 
mitted for  the  purpose  of  having  the  orig- 
inal answer  annexed  to  the  judgment  roll, 
from  considering  any  evidence  of  an  agree- 
ment authorizing  the  amendment  of  the 
original  answer  not  admitted  by  plaintiff's 
attorney,  evidenced  by  his  written  stipula- 
tion, or  by  some  entry  made  in  the  records 
of  the  court,  under  S.  D.  PoL  Code,  190.3, 
sec.  699,  aubd.  2,  providing  that  no  evidence 
of  an  attorney's  agreement  is  receivable  to 
bind  his  client  except  the  statement  of  the 
attorney  himself,  his  written  agreement 
signed  and  filed  with  the  clerk,  or  an  entry 
thereof  upon  the  records  of  the  court.  Gib- 
son V,  Allen,  18  S.  D.  417,  100  N.  W.  1096. 

k.  Pleadings;  BiUt  of  PartUmlars. 

See  also  supra,  140. 

141.  An  appellate  court  cannot  reverse  a 
jud^ent,  where  there  are  no  pleadings  or 
findings  of  fact  before  it  upon  which  the 
judgment  was  based.  Winans  v.  Grable,  18 
S.  D.  182,  99  N.  W.  1110. 

142.  A  copy  of  a  bill  of  particulars  of  an 
account  of  various  sums  of  money  loaned, 
furnished  by  the  plaintiff  to  the  defendant, 
does  not  constitute  a  part  of  the  complaint 
or  of  the  record  on  appeal,  in  absence  of  a 
bill  of  exceptions  and  should,  therefore, 
on  motion  be  struck  from  the  record.  Sax- 
ton  v.  Musselman,  17  S.  D.  35,  95  N.  W.  291 


as  to  service  and  printing.     State  v.  Har- 
bour, —  S.  D.  — ,  129  N.  W.  665. 


I.  A-hstracts, 
1.  /n  Oenerak 


Waiver  of  exceptions  and  assignments  of  er- 
ror by  failure  to  file,  see  infra,  324. 

Dismissal  of  appeal  for  failure  to  file,  see 
infra,  VI.  d,  5,  d. 

Costs  of  printing,  see  infra,  VIII.  d,  2. 

See  also  supra,  122;  infra,  184,  292. 

143.  The  North  Dakota  supreme  court 
Rule  19  (10  N.  D.  52,  91  N.  W.  11),  pre- 
scribing the  size  of  the  page  and  method  of 
binding  typewritten  abstracts  and  briefs, 
should  be  followed.  O'Keefe  v.  Omlie,  17 
N.  D.  404,  117  N.  W.  353. 

144.  While  the  provisions  of  the  South 
Dakota  Code  with  reference  to  abstracts  on 
appeal,  were  adopted  with  reference  to  civil 
cases,  by  Rule  11  of  the  supreme  court 
rules,  such  provisions  are  made  applicable 


2.  Sufficiency;  What  Should  he  Shovm  b$. 

Dismissal  of  appeal  for  defects  in  abstraeta, 

see  infra,  436. 
Presumptions  as  to,  see  infra,  549-553. 
Specification  of  errors  in,  see  infra,  IV.  q. 
Presumption  from  defects  in,  see  infra,  VII. 

e. 
Necessity  of  bringing  up  evidence  in»  see 

supra,  IV.  i. 
See  also  infra,  433. 

146.  Where  the  abstract  fails  to  present 
an  alleged  erroneous  ruling  of  the  trial 
court,  such  ruling  will  not  be  reviewed  on 
appeal.  Palmer  v.  Hurst,  22  S.  D.  68,  115 
N.  W.  616. 

146.  Errors  in  giving  instructions  must  be 
aflSrmatively  shown  by  the  abstract,  and  the 
court  will  not  explore  the  record  to  substan- 
tiate assignments  of  error.  Kelly  t.  Pierce, 
16  N.  D.  234,  12  L.R.A.(N.S.)  180,  112  N. 
W.  995. 

147.  Where  the  abstract  on  appeal  fails 
to  show  that  the  bill  of  exceptions  was  cer- 
tified by  the  trial  judge,  there  is  no  bill  of 
exceptions  before  the  supreme  court,  and 
the  appeal  must  fail,  provided  attention  is 
called  to  the  defect.  French  v.  Chicago,  B. 
t  Q.  B.  Co.  —  S.  D.  — ,  128  N.  W.  498. 

148.  Alleged  erroneous  instructions  should 
not  be  reviewed  on  appeal,  in  the  absence  of 
any  statement  in  the  abstract  which  pre- 
cludes the  presumption  that  the  errors,  if 
any,  committed  by  the  trial  court,  may  have 
been  cured  by  other  portions  of  its  charge. 
Grantz  v.  Deadwood,  20  S.  D.  495,  107  N. 
W.  832. 

149.  On  appeal  from  a  judgment  and  an 
order  overruling  a  motion  for  a  new  trial, 
there  is  nothing  before  the  supreme  court 
for  review,  where  the  abstract  does  not  dis- 
close a  single  objection  by  appellant,  or  a 
ruling  of  the  court,  or  an  exception  entered 
during  the  trial,  nor  an  exception  to  the 
charge  of  the  court,  nor  to  the  giving  of  any 
charge  upon  request,  nor  to  the  refusal  of 
any  request  by  appellant,  the  only  exception 
being  to  the  order  overruling  the  motion  for 
a  new  trial.  Maag  v.  Stuverad,  23  S.  D. 
423,  122  N.  W.  350. 

150.  It  is  not  shown  that  the  trial  court 
erred  in  not  allowing  defendant's  witness  in 
a  trial  for  sodomy,  to  answer  whether  de- 
fendant had  been  a  good  boy  while  he  worked 
for  him,  where  the  abstract  does  not  show 
who  was  asked  the  question,  or  when,  where, 
or  for  how  long  witness  had  known  the  de- 
fendant or  that  the  defendant  had  ever 
worked  for  the  witness.  State  v.  Whitmarsh, 
—  S.  D.  — ,  128  N.  W.  580. 
Inolnslom  of  nnneoessary  matter. 

151.  The  supreme  court  will  not  consider 
on  appeal  an  abstract  containing  869  pages, 
which  might  easily  have  been  condensed 
within  100  pages.  Bogers  v.  Penobscot  Min. 
Co.  —  S.  D.  — ,  127  N.  W.  471. 

152.  Where  an  abstract  contains  over  two 


lo  cuuiuittl  actions,  with  certain  exceptions  hundred  pages  of  testimony,  in  the  form  of 
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qnettions  and  answers,  over  half  of  which 
relates  to  matters  as  to  which  the  issues 
hiTe  been  eliminated,  and  most  of  which 
testimony  could  have  been  eliminated  so 
that  the  record  in  proper  form  would  con- 
tain only  about  thirty  or  forty  pages,  the 
court  will  ignore  the  same  and  treat  the 
appeal  as  though  no  abstract  was  on  file. 
Morse  v.  Stanley  County,  —  S.  D.  — ,  128 
X.  W.  153. 

153.  Under  Rule  12  of  the  South  Dakota 
supreme  court,  providing  for  the  form  of 
abstract  for  civil  and  criminal  cases,  and 
directing  that  counsel  shall  "set  out  so  much 
of  the  bill  of  exceptions  or  statement  as  is 
necessary  to  show  the  rulings  of  the  court 
to  which  exceptions  were  taken  during  the 
progress  of  the  trial,  and  if  the  evidence,  or 
any  part  thereof,  be  embraced  in  the  bill 
of  exceptions  or  statement,  epitomize  the 
same  carefully,  so  as  only  to  present  the 
matter  in  regard  to  which  error  is  alleged," 
the  supreme  court  will  not  consider  an  ab- 
stract which  contains  seventeen  or  eighteen 
pages  of  redundant  matter,  and  which  is 
a  complete  copy  of  the  purported  bill  of  ex- 
ceptions whicn  is,  by  stipulation  of  parties, 
a  transcript  of  the  reporter's  stenographic 
notes.  State  v.  McCallum,  23  S.  D.  628,  122 
X.  W.  686. 

3.  Atnendtn^nt, 

154.  The  record  being  itself  defective  the 
abstract  cannot  be  cured  by  amendment. 
State  V.  Scholfleld,  13  N.  D.  664,  102  K.  W. 
878. 

155.  An  application  to  file  a  further  and 
amended  abstract  comes  too  late  after  the 
aigoment  and  submission  of  a  cause  to  the 
sopreme  court.  Grigsby  v.  Wopschall,  —  8. 
D.  — ,  — L.R.A.(N.S.)  — ,  127  N.  W.  605. 

156.  An  appellant  will  be  permitted  to 
amend  his  anstract  without  terms  by  an 
additional  statement  showing  from  what  the 
appeal  was  taken,  where  no  motion  to  dis- 
miss for  the  defect  in  the  abstract  was  made, 
and  there  is  no  dispute  as  to  the  judgment 
and  order  from  which  the  appeal  was  token. 
Xeeley  v.  Roberts,  17  S.  D.  161,  95  N.  W. 
921. 

157.  A  respondent  in  the  appellate  court 
«ho  serves  an  additional  abstract  for  the 
purpose  of  bringing  matters  to  the  atten- 
tion of  the  court,  from  which  he  intention- 
ally omits  certain  matters  which  might  have 
been  included,  will  not  after  argument  be 
permitted  to  file  an  amendment  to  such  ad- 
ditional abstract  for  the  purpose  of  raising 
new  questions  which  he  then  thinks  neces- 
sarr  to  his  success.  Grigsby  v.  Wopschall, 
-S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127  N.  W. 
t05. 

158.  Where  the  assignments  of  error  were 
made  only  by  reference  to  the  bill  of  excep- 
tions used  upon  a  motion  for  new  trial, 
based  upon  the  grounds  of  insufficiency  of 
the  evidence,  and  therefore,  the  ruling  upon 
the  motion  is  not  assigned  as  error,  but  the 
defect  was  one  of  form  rather  than  sub- 
stance, and  neither  the  court  or  counsel  were 
uisled  thereby,  it  was  proper  to  allow  him 


I  to  amend  his  abstract  by  assigning  as  er- 
ror, the  denial  of  a  new  trial.  Wnaley  v. 
Vidal,  —  S.  D.  — ,  128  N.  W.  331. 

4.  Additional  Abstracts. 

Presumptions  as  to,  see  infra,  560,  663. 
Cost  of  printing,  see  infra,  1168. 
See  also  supra,  155-157. 

159.  Where  the  appeal  brings  up  a  ques- 
tion which  requires  a  knowledge  of  the  orig- 
inal pleadings,  an  additional  abstract  set- 
ting out  the  original  pleadings  is  proper 
though  the  case  stands  on  appeal  from  a  sec- 
ond trial  in  which  the  pleadings  were  amend' 
ed,  which  amended  pleadings  are  set  out  in 
the  abstract  but  not  the  original  ones. 
Drake  v.  Great  Northern  R.  Co.  —  S.  D. 
— ,  123  N.  W.  82. 

160.  Where  the  abstract  on  appeal  showed 
that  all  matter  in  the  bill  of  exception  rela- 
tive to  the  alleged  error  of  the  trial  court 
in  being  absent  from  the  court  room  during 
the  trial,  had  been  stricken  from  such  bill 
for  the  reason  that  no  objection  or  excep- 
tion was  taken  tliereto,  and  a  stipulation 
was  made  whereby  that  part  of  the  bill  was 
printed  as  a  part  of  the  abstract  of  record 
m  order  that  the  supreme  court  might  pass 
upon  that  part  of  the  bill  and  whether  the 
defendant  could  avail  himself  of  the  facts 
therein  set  forth,  where  no  additional  ab- 
stract was  filed,  such  error  could  not  be  re- 
viewed on  appeal.  State  v.  Rash,  —  S.  D. 
— ,  130  N.  W!  91. 

161.  Where  there  is  no  conflict  between 
the  appellant's  abstract  and  the  respon- 
dent's additional  abstract,  an  assertion 
in  the  brief  that  a  decree  inserted  in  the 
latter  abstract,  was  not  introduced  in  evi- 
dence nor  incorporated  in  the  bill  of  ex- 
ceptions, does  not  justify  an  examination 
of  the  ori^nal  record,  where  there  is  no 
allegation  in  the  appellant's  abstract  that 
it  embraces  all  the  evidence.  Redwater 
Land  &  Canal  Co.  v.  Reed,  —  S.  D.  — ,  128 
N.  W.  702. 

Effect  of  abiemoe  of. 

Presumptions  from  absence,  see  infra,  663. 

162.  In  the  absence  of  an  additional  ab- 
stract, reference  to  the  original  record 
cannot  be  made  in  the  supreme  court, 
but  the  rights  of  the  parties  depend  upon 
the  contents  of  the  original  abstract.  West- 
phal  V.  Nelson,  —  S.  D.  — ,  125  N.  W.  640. 

163.  Where  no  further  or  additional  ab- 
stract is  furnished  by  the  appellant,  the 
one  served  by  him  must  be  considered  as 
a  verity  and  the  supreme  court  preclud- 
ed from  examining  the  original  record  and 
bill  of  exceptions,  though  the  bill  of  ex- 
ceptions has  been  withdrawn  and  amend- 
ed. State  V.  Harbour,  —  S.  D.  — ,  129 
N.  W.  565. 

Contradictions  in. 

164.  Where  additional  abstracts  are 
served,  which  conflict  with  the  appellant's 
abstract  in  numerous  substantial  respects, 
the  cause  cannot  he  properly  considered 
without  reference  being  made  to  the  orig- 
inal record.  Bennett  t.  Bates,  —  S.  D. 
— ,  128  N.  W.  123. 
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166.  Where  there  is  a  conflict  between 
the  appellant's  abstract  and  the  respond- 
ent's additional  abstract  as  to  the  date  of 
the  entry  of  a  judgment,  the  supreme 
court  is  authorized  to  examine  the  orig- 
inal record.  Wood  t.  Saginaw  Gold  Min. 
&  Mill  Co.  20  S.  D.  161,  105  N.  W.  101. 

166.  The  abstract  being  the  record  upon 
which  the  supreme  court  determines  a 
case,  it  only  refers  to  the  original  record 
when  there  is  a  conflict  in  the  abstract 
presented  by  the  respective  parties,  and 
where  no  change  is  made  in  the  abstract, 
the  court  must  be  governed  entirely  by 
the  same.  State  v.  Harbour,  —  S.  D.  — , 
129  N.  W.  565. 

167.  Where  the  abstracts  filed  and 
served  by  the  parties  are  contradictory  of 
each  other,  the  supreme  court  will  ex- 
amine the  original  bill  of  exceptions  and 
determine  therefrom  the  facts  as  disclosed 
by  the  proceedings  and  record  offered  in 
evidence.  Davis  v.  Davis,  —  S.  D.  — ,  124 
N.  W.  716. 

6.  Striking  out. 
See  also  infra,  291. 

168.  Where  there  is  no  bill  of  excep- 
tions or  statement  of  the  case  ever  settled, 
that  portion  of  appellant's  abstract  pur- 
porting to  contain  a  bill  of  exceptions 
must  be  stricken  out  or  disregarded  on  ap- 

Seal.    Minard  v.  Gardner,  —  S.  D.  — ,  123 
r.  W.  855. 

169.  Failure  to  serve  and  file  an  ab- 
stract within  the  required  time  affords  no 
reason  for  striking  the  abstract  from  the 
record  under  the  South  Dakota  supreme 
court  Rule  27.  Juckett  v.  Fargo  Mercan- 
tile Co.  18  S.  D.  347,  100  N.  W.  742. 

« 

6.  Time  for  filing. 

170.  The  fact  that  the  printer,  who  is 
working  upon  the  abstract,  is  so  crowded 
with  other  work  that  he  is  unable  to  get 
the  abstract  out  rapidly,  is  not  a  justi- 
fication for  appellant's  delay  in  serving 
and  filing  such  abstract  within  the  time 
required  by  supreme  court  rules,  in  the 
absence  of  a  snowing  that  there  are  no 
other  printers  who  can  do  the  wotk.  Mer- 
rill v.  Minneapolis  4  St.  L.  R.  Co.  —  S. 
D.  — ,  127  N.  W.  846. 

171.  The  supreme  court  will  extend 
some  leniency  to  attorneys  until  they  have 
had  time  to  become  thoroughly  conversant 
with  its  rules  and  to  recognize  the  fea- 
tures which  distinguish  its  rules  from  the 
former  rules,  and  will  enlarge  the  time 
to  file  the  abstract  and  brief  on  terms,  al- 
though the  failure  to  serve  and  file  them 
within  the  time  fixed  by  such  new  rules 
is  not  shown  by  the  facts  that  the  cause 
was  tried  in  December,  1908;  a  bill  of 
oxcoptions  was  settled  January  20,  1010: 
a  motion  for  new  trial  was  overruled 
February  14.  1010,  and  appeal  taken 
March  24,  1910;  that  the  term  of  court 
where  the  attorney  resided  had  just  closed 
the   day  before   the   notice   of   appeal    and 


undertaking  were  filed  in  the  clerk's  of- 
fice;  that  the  firm,  of  which  affiant  was 
a  member,  had  been  in  court  during  all 
the  torm,  and  since  said  time  had  been  en- 
gaged in  terms  of  court  in  eight  difi'erent 
counties  of  the  state;  that  the  abstract 
will  be  from  125  to  160  pages  long,  and 
the  brief  was  in  preparation  and  would 
soon  be  in  the  hands  of  printer;  that  by 
reason  of  press  of  business  of  affiant  and 
his  firm  it  was  impossible  for  them  to  pre- 
pare and  serve  the  brief  and  abstract  with- 
in the  period  of  30  days  subsequent  to  the 
time  of  the  filing  of  the  notice  of  appeal 
and  undertaking  as  required,  by  the  rules 
of  the  supreme  court;  that  the  applica- 
tion was  not  made  for  delay;  that  a  large 
sum  of  money  was  involved;  when  it  ap- 
peared that  one  of  the  members  of  the  firm 
was  not  engaged  in  work  during  any  of 
of  the  time  since  the  appeal  was  taken 
and  there  was  no  showing  as  to  when 
work  on  the  abstract  and  brief  was  com- 
menced, nor  as  to  what  time  had  been  giv- 
en thereto.  Merrill  v.  Minneapolis  &  St. 
L.  R.  Co.  —  S.  D.  — ,  127  N.  W.  846. 

m.  Transcript. 

Dismissal  of  appeal  from  justice's  judg- 
ment for  failure  to  transmit,  see  Jus- 
tice of  the  Peace,  49-52. 

On  appeal  from  justice's  judgment,  see 
Justice  of  the  Peace,  53. 

See  also  infra,  292. 

172.  When  the  statement  of  the  ease 
contains  a  literal  transcript  of  the  tosti- 
mony  taken  and  reported  by  a  referee  to  the 
district  court,  without  any  attempt  to  con- 
dense or  eliminate  immaterial  matter,  such 
practice  is  a  plain  violation  of  N.  D.  Rev. 
Codes  1905,  §  7068,  as  well  as  rule  7  of 
the  supreme  court,  and  does  not  consti- 
tute a  statement  of  the  case.  Smith  v. 
Kunert,  17  N.  D.   120,   115  N.  W.   76. 

n.  Certificates. 

See  also  supra,  147;  infra,  288,  290-292, 
433. 

173.  Irregularities  in  the  certificate  of 
the  trial  judge  to  the  judgment  roll  are 
of  no  avail  to  the  respondent  in  this 
court,  when  not  raised  by  a  motion  before 
the  appeal  is  submitted  on  the  merite. 
McLain  v.  Nurnberg,  16  N.  D.  138,  112 
N.  W.  245. 

o.  Statements  of  the  Case. 

1   In    General. 

On  motion   foi   new  trial,   see   New  Trial, 

VII.  d. 
See  also  supra.  111,  139;  infra,  211. 

174.  There  is  no  difference  between  a 
statement  and  a  bill  of  exceptions  in  form 
or  substance,  except  that  tne  former  fol- 
lows a  notice  of  intention  to  move  for  a 
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new  triaL     Jvekett   t.   Fargo   Mercantile 
Co.  18  S.  D.  347,  100  N.  W,  742. 

175.  That  portion  of  the  record  on  ap- 
peal from  the  ruling  on  a  motion  for  new 
trial  on  the  bill  of  exceptions  or  the  state- 
ment of  facts,  which  sets  out'  what  was 
ruled  and  wherein  it  was  erroneous,  should 
be  termed  a  "statement  of  the  case." 
Boettcher  t.  Thompson,  21  S.  D.  169,  110 
N.  W.  108. 

176.  A  respondent  who  agrees  to  the 
statement  of  the  case  as  proposed  by  ap- 
pellants by  failing  to  serve  amendments 
thereto,  is  precluded  from  asserting  that 
notice  of  intention  was  not  served  within 
dne  time,  where  such  statement .  recites 
that  the  notice  of  intention  was  served 
vithin  the  time  allowed  by  law.  Juck- 
ett  r.  Fargo  Mercantile  Co.  18  8.  D.  347, 
100  N.  W.  742. 

2.  Suffioiencif. 

Dismissal    of    appeal    for    defects    in,    see 

infra,  438. 
Specification  of  errors  in,   see  infra,   IV. 

q- 

Presumptions    in    case   of   defects   in,    see 

infra,    Vll.   e. 
On   appeal    from    justice's    judgment,    see 

Justice   of   the   Peace,   64. 
On  motion  for  new  trial,  see  New  Trial, 

107-109. 
See  also  supra,  138,  172;   infra,  379. 

177.  The  North  Dakota  supreme  court 
rule  number  7  (10  N.  D.  41,  91  N.  W.  6) 
relating  to  the  contend  of  the  statement 
of  the  case  is  intended  to  facilitate  the 
work  of  that  court,  and  to  aid  litigants 
in  pointing  out  and  makine  clear  the  er- 
rors relied  upon,  and  to  relieve  the  court 
of  the  necessity  of  exploring  the  whole 
record.  (^Keefe  v.  Omlie,  17  N.  D.  404, 
117  N.  W.  353. 

178.  Facts  which  are  essential  to  a  re* 
view  of  errors,  and  are  not  otherwise  made 
a  part  of  the  record,  must  be  brought  in- 
to it  by  a  statement  of  the  case.  State 
T.  Scholfleld,  13  N.  D.  664,  102  N.  W.  878. 

179.  An  omission  from  the  copy  of  a 
statement  of  the  case  of  a  demand  for  a 
review  of  the  entire  case  on  an  appeal  to 
the  supreme  court  under  N.  D.  Rev.  Codes 
1899,  I  5630,  is  not  ground  for  affirming 
the  judgment,  when  the  original  state- 
ment contained  such  demand,  and  the 
omiasion  of  the  demand  from  the  copy 
•erred  is  shown  to  be  excusable.  J.  I.  Case 
Threshing  Mach.  Co.  v.  Balke,  15  N.  D. 
206,  107  N.  W.  57. 

180.  Upon  an  appeal  from  the  judgment, 
an  order  of  the  district  court  taxing  coats 
on  only  be  reviewed  upon  a  statement 
of  ease  containing  the  record  upon  which 
the  court  acted  in  making  the  order. 
Sehomberg  v.  Long,  16  N.  D.  506,  108  N. 
W.  332. 

181.  A  paper  specifying  errors,  but  not 
made  by  the  trial  judge  a  part  of  the  set- 
tled statement  of  the  case  which  is  certi- 
fied as   containing  no   specifications,   can- 

Supp.  Dak.  Dig.— 4. 


not  be  used  on  appeal  to  supply  the  record. 
McLaughlin  v.  Thompson,  —  N.  D.  — , 
120  N.  W.  664. 

182.  Neither  the  instructions  to  the  jury, 
requests  for  instructions,  not  exceptions 
to  the  giving  or  refusal  to  give  instruc- 
tions in  a  civil  action,  are  parts  of  the 
judgment  roll,  unless  made  so  by  includ- 
ing them  in  the  statement  of  the  case. 
Kinney  v.  Brotherhood  of  American  Yoe- 
men,  15  N.  D.  21,  106  N.  W.  44. 

183.  A  document  styled  a  statement  of 
the  case  and  containing  excerpts  from  the 
testimony  of  witnesses  and  certified  by 
the  trial  judge  as  a  correct  statement  of 
the  proceedings  was  not  a  sufficient  state- 
ment to  authorize  a  review  of  errors 
urged  on  appeal.  State  v.  Scholfleld,  13 
N.  D.  664,  102  N.  W.  878. 

184.  Where  it  appears  from  the  abstract 
in  the  case  that  the  facts  upon  which  the 
several  errors  assigned  rest  are  in  whole 
or  in  part  extrinsic  to  the  record  proper, 
and  that  they  have  not  been  brought  into 
the  record  by  a  statement  of  the  case,  the 
errors  are  not  reviewable.  State  v.  Schol- 
fleld, 13  N.  D.  664,  102  N.  W.  878. 

3.  Ifeoeasity. 

PresumptiMis   in   case   of   absence   of,   see 

infra,  VII.  e. 
On  motion  for  new  trial,  see  New  Trial, 

104-106. 
See  also  supra,  168;  infra,  294. 

185.  Facts  found  by  the  trial  court  must 
be  accepted  as  true  where  no  statement  of 
the  case  was  settled.  Brown  v.  Skotland, 
12  N.  D.  445,  97  N.  W.  543. 

186.  In  an  equity  case  tried  and  ap- 
pealed under  the  provisions  of  N.  D.  Rev. 
Codes  1905,  §  7229,  a  statement  of  the 
case  is  not  required  to  enable  the  supreme 
court  to  review  questions  appearing  on  the 
record  proper.  Brandenberg  v.  Phillips, 
18  N,  D.  200,  110  N.  W.  542. 

187.  Where  a  motion  for  a  new  trial  is 
made  in  part  upon  the  court's  minutes, 
the  order  granting  or  denying  the  motion 
cannot  be  reviewed  in  the  absence  of  a 
statement  of  the  case  embodying  such  por- 
tions of  the  evidence  or  proceedings  as  arc 
necessary  to  a  review  of  the  specifications 
based  thereon.  Davis  v.  Jacobson,  13  N. 
D.  430,  101  N.  W.  314. 

4.  Time  for. 

See  also  supra,  75;  infra,  205,  706. 

188.  The  purpose  of  providing  a  limited 
time  for  proposing  and  settling  a  state- 
ment of  the  case  to  be  used  on  appeal  is, 
under  present  conditions  fully  served  if 
these  steps  are  taken  at  such  time  and 
in  such  manner  as  not  to  interfere  with 
the  prompt  and  orderly  disposition  of  the 
case  upon  appeal.  Smith  v.  Hoff,  —  N. 
D.  — ,  127  Jf.  W.  1047. 
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Eztenaloa  of. 

Review  of  discretion  as  to,  see  infra,  707- 
709. 

189.  The  supreme  court  has  no  juris- 
diction to  enlarge  the  time  within  which 
a  proposed  statement  of  tbe  case  may  be 
prepared  and  served  and  to  stay  proceed- 
ings until  such  statement  is  settled.  Ault- 
man-Taylor  Machinery  Co.  v.  Clausen,  18 
N.  D.  483,  121  N.  W.  64. 

190.  The  power  conferred  upon  the  dis- 
trict courts  of  the  state  by  N.  D.  Rev. 
Codes  1905,  §  7068,  to  extend  the  time 
within  frhich  a 'statement  of  the  case  may 
be  prepared  and  settled  either  before  or 
after  the  expiration  of  the  time  limited  for 
that  purpose  is  a  discretionary  one.  Smith 
v.  Hoff,  —  N.  D.  — ,  127  N.  W.  1047. 

191.  Discretion  to  extend  time  for  set- 
tling a  case  is  not  to  be  controlled  or  made 
to  depend  on  the  fact  that  appellant's  con- 
duct has  not  been  conformable  to  justice 
or  equity  or  personal  duty  in  respect  to 
matters  not  connected  with  the  appeal. 
Tuttle  V.  Pollock,  —  N.  D.  — ,  123  N.  W. 
399. 

192.  Where  a  delay  in  the  exercise  of 
the  right  to  have  a  statement  of  the  case 
prepared  and  settled  did  not  interfere  with 
the  right  of  appeal  or  the  dispatch  of  the 
hearing  on  appeal  the  trial  court  abused 
its  discretion  in  refusing  to  extend  the 
time  in  which  the  statement  of  the  case 
might  be  prepared  and  settled.  Smith  v. 
Hoir.  —  N.   D.  — ,   127   N.  W.   1047. 

193.  If  from  the  showing  of  an  appli- 
cant for  an  extension  of  time  for  the  pur- 
pose of  settling  a  statement  of  the  cane  to 
be  used  on  appeal  it  appears  that  the 
appellant  is  prosecuting  the  appeal  in  good 
faith  upon  meritorious  grounds,  and  that 
there  is  reasonable  excuse  for  his  failure 
to  take  the  preliminary  steps  within  the 
time  limitel  by  law,  it  is  an  abuse  of  dis- 
cretion to  deny  him  a  reasonable  exten- 
sion of  time  for  these  purposes.  Smith 
V.  Hoff,  —  N.  D.  — ,  127  N.  W.  1047. 

194.  'Ihe  discretion  to  be  exercised  by 
the  trial  court  in  granting  or  refusini;  an 
extension  of  time  to  settle  a  statement  of 
the  case,  is  in  reference  to  tlie  diiif;ence 
or  delay  with  which  parties  have  proceed- 
ed and  other  facts  pertaining  to  the  con- 
duct of  the  parties  in  connection  with 
the  appeal.  Tuttle  v.  Pollock,  —  N.  D. 
— ,   123   N.  W.  399. 

195.  The  right  to  an  extension  of  time- 
for  making  up  the  settled  statement  of  the 
case  under  N.  D.  Rev.  Codes  1905,  §  7008, 
depends  on  a  showing  of  good  cause  and  fur- 
therance of  justice  and  juch  an  order  can- 
not be  granted  without  sufficient  cause  and 
against  objection.  Folsom  v.  Norton,  — 
X.  D.  — ,  125  N.  W.  310. 

196.  The  fact  that  the  trial  court  re- 
tains possession  of  the  files  in  a  case  is 
not  alone  a  su£Bcient  cause  for  granting 
an  order  to  extend  the  time  for  making 
up  the  settled  statement  of  the  case  under 
Rev.  Codes  1905,  §  7008,  since  the  at- 
torney procuring  the  order  might  as  readi- 


ly have  procured  the  desired  flies.  Folsom 
V.  Norton.  —  N.  D.  — ,  125  N.  W.  310. 

6.  Settling. 

Time  for,  see  supra,  IV.  o,  4. 
See  also  supra,  221;   infra,  205,  206,  433. 
547,  553. 

197.  On  an  appeal  by  a  husband  from  a 
decree  of  divorce  against  him  whereby  his 
property  was  assigned  to  the  wife  in  lieu 
of  permanent  alimony,  and  be  was  also  de- 
creed to  pay  fixed  sums  as  costs  and  at- 
torney's fees  on  the  trial  in  the  district 
court,  it  is  an  abuse  of  discretion  to  reftise 
to  settle  a  statement  of  the  case  until 
the  husband  makes  provision  for  the  sup- 
port of  his  wife  and  children,  pending  the 
appeal,  in  cases  where  the  trial  judge  has 
lost  jurisdiction  to  make  an  order  for  sup- 
port money  pending  the  appeal  for  the 
reason  that  the  defendant  in  tiiat  action 
had  perfected  an  appeal  to  the  supreme 
court.  Tuttle  v.  Pollock,  —  N.  D.  — , 
123  N.  W.  399. 

By  other  than  trial  Jndeo* 

198.  Under  S.  D.  Rev.  Code  Civ.  Proc,. 
§§  290,  303,  where  one  judge  of  the  dis- 
trict court  tried  a  case  anotncr  judge  may 
not  settle  a  statement  of  the  case,  altliougk 
the  term  of  the  former  judge  had  expired, 
it  not  appearing  that  he  had  I'enioved  from 
the  state  or  that  he  had  refused,  or  that 
on  an  application  made  to  the  supreme 
court  fur  an  order  directing  the  manner 
it  should  be  done,  the  other  judge  was 
authorized  thereto.  Northwesteru  Port 
Huron  Co.  v.  Zickrick,  22  S.  U.  89,  115  N> 
W.  525. 

199.  Under  S.  D.  Rev.  Code  Civ.  Proc., 
§  299,  providing  that  when  a  judge  wlo 
tries  a  case  dies  or  is  disqualified,  or  hia 
term  expires,  or  he  is  out  of  tiie  state  ur 
refuses  to  act,  before  the  settlement  of  the 
case,  the  case  may  be  settled  in  the  manner 
directed  by  the  supreme  court,  where  an  ac- 
tion is  tried  by  a  substitute  judge  and  the 
statement  settled  by  the  regular  judge,  a 
motion  in  the  supreme  court  to  have  the 
statement  referred  back  to  substitute  judge 
to  certify  that  it  was  a  true  statement  of 
the  proceedings  at  the  trial  and  that  it 
should  be  deemed  to  be  made  as  of  the 
original  date  was  properly  denied.  North- 
western Port  Huron  Co.  v.  Zickrick,  22 
S.  D.  89,  115  N.  VV.  525. 

By  appellate  court. 

200.  It  is  not  error,  although  unneces- 
sary, for  the  supreme  court  to  remand  the 
record  to  the  trial  court  for  the  purpose 
of  settling  the  statement.  Rindlaub  v. 
Rindlaub,  —  N.  D.  — ,  125  N.  W.  479. 

201.  It  is  unnecessary  to  remand  the  rec- 
ord to  the  trial  court  for  the  purpose  of 
settling  a  statement  of  the  case  and  in 
exacting  such  a  condition  as  precedent  to 
proceedings  to  settle  such  statement  the 
trial  court  is  in  error.  Rindlaub  v.  Rind- 
laub, —  N.  D.  — ,  126  N.  VV.  479. 

202.  Only  when  there  is  a  disagreement 
between  court  and  counsel  as  to  what  the 
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facts  on  trial  were  will  the  supreme 
court  settle  a  statement  of  the  case  when 
the  trial  judge  refuses  to  settle  it  in  ac- 
cordance with  the  facts,  under  N.  D.  Rev. 
Codes  1905,  §  7060.  Tuttle  v.  Pollock,  — 
N.  D.  — ,  123  N.  W.  399. 

6.  Striking  out. 

Review  of  discretion  as  to,  see  infra,  700. 
See  also  supra,   127. 

203.  The  granting  of  a  motion  to  strike 
the  settled  statement  of  the  case  is  not 
equivalent  to  an  affirmance  of  the  judg- 
ment below  there  remaining  for  the  consid- 
eration of  the  supreme  court  the  judgment 
roll  proper.  Folsom  v.  Norton,  —  N.  D. 
— ,  125  N.  W.  310. 

204.  The  district  judge  retains  full  and 
complete  jurisdiction,  after  appeal,  to 
settle  a  statement  of  ease  to  be  used  on 
appeal  or  to  do  any  other  act  in  further- 
ance of  such  appeal  and  a  motion  to  strike 
defendant's  statement  from  the  record  as 
having  been  settled  out  of  time  is  without 
merit  where  the  record  shows  good  cause 
for  extension  which  was  granted.  Rind- 
Uub  V.  Rindlanb,  —  N.  D.  — ,  125  N.  W. 
479. 

205.  A  statement  of  the  case  will  not  be 
<tricken  from  the  record  because  not  set- 
tled within  the  time  nor  in  the  manner  re- 
qnired  by  8.  D.  Rev.  Code  Civ.  Proc.  § 
i03,  subd.  3,  where  the  resoondent  agrees 
to  the  statement  as  proposed  by  appellant 
by  failing  to  serve  amendments  thereto, 
tbi  statement  recites  that  the  notice  nf 
intention  was  served  within  the  time  al- 
lowed by  law,  and  the  judge's  certificate, 
to  the  effect  that  the  statement  was  served 
within  the  time  allowed  by  law,  after  no- 
tice of  intention,  is  uncontradicted.  Juck- 
ett  V.  Fargo  Mercantile  Co.  18  S.  D.  347, 
100  X.  W.   742. 

206.  In  an  action  to  determine  adverse 
claims  to  land,  which  was  tried  under  N. 
D.  Rev.  Codes  1905,  $  7229.  without  a  jury 
counsel  for  appellants,  after  the  entry  of 
jndgment.  caused  to  be  served  upon  coun- 
sel for  respondents  a  proposed  statement 
of  the  case,  consisting  of  fi  typ<'written 
paifcs  relating  to  87  exceptions,  also  con- 
taining a  specification  that  appellants  de- 
tire  a  "review  of  the  entire  case"  in  the 
supreme  court.  No  proposed  amendments 
were  ever  served.  In  due  time  and  with- 
out notice  to  respondents,  the  trial  court 
Bade  an  order  settling  a  statement  of  the 
case,  which  statement  contains  a  complete 
and  literal  transcript  of  the  stenographer's 
mhintes,  including  all  objections,  motions, 
rulings,  and  exceptions  appearing  therein, 
and  all  of  the  evidence  offered,  including 
exhibits  and  proceedings  had  upon  the 
trial.  Held,  a  motion  by  respondents  to 
strike  the  proposed  statement  of  the  ease, 
excepting  only  the  6  typewritten  pages  re- 
lating to  the  87  exceptions  and  also  to 
•trike  from  the  printed  abstract  .so  much 
of  the  same  as  relates  to  the  statement  of 
tke   case  and    the  stenographer's    minutes 


and  the  exhibits  and  all  of  the  abstract, 
excepting  the  judgment  roll,  is  properly 
denied.  Blessett  v.  Turcotte,  —  N.  D.  — , 
127  N.  W.  505. 

p.  Pindingt. 

Waiver  of  exceptions  and  assignments  of 
error  by  failure  to  discuss  in,  see  in- 
fra, IV.  8. 

See  also  supra,  141. 

207.  The  court's  findings  constitute  a 
part  of  the  judgment  roll,  and  an  appeal 
to  reach  deficiency  of  findings  may  be  tak- 
en from  the  judgment  without  any  bill 
of  exceptions  or  motion  made!  for  a  new 
trial.  Goldberg  v.  Sisseton  Loan  &  Title 
Co.  —  8.  D.  — ,  123  N.  W.  266. 

q.  Aaaignmenta   and   Specifications   of  Er- 
ror. 

1.  In  Qeneral. 

Necessity  of  bringing  up  evidence  for  con- 
sideration of,  gee  supra,  IV.  i. 

Waiver  of  errors  by  failure  to  discuss,  see 
infra,  IV.   s. 

On  motion  for  new  trial,  see  New  Trial, 
VII.  d. 

See  also  supra,  158,  181;   infra,  311,  378. 

208.  No  other  ground  of  attack  on  the 
court's  instructions  than  the  one  specified 
in  the  assignments  of  error  can  be  urged 
on  appeal.  Davis  v.  Holy  Terror  Min.  Co. 
20  S.  D.  399,  107  N.  W.  374. 

209.  Assignments  of  error  in  refusing 
to  quash  an  alternative  writ  of  mandamus 
and  in  awarding  a  peremptory  writ  will 
bring  up  the  lesal  sufficiency  of  the  alter- 
native writ  to  the  same  extent  as  could 
have  been  raised  on  the  motion.  State  ex 
rel.  Minehan  v.  Meyers,  —  N.  D.  —  124 
N.  W.  707. 

210.  Under  the  practice  in  the  Federal 
courts  a  motion  for  a  new  trial  is  ad- 
dressed to  the  discretion  of  the  trial  court, 
and  its  contents  do  not  limit  or  otherwise 
affect  the  mattes  tba*^  rray  be  embraced 
in  the  assignment  of  errors  in  the  appellate 
court.  Owen  v.  Giles,  85  C.  C.  A.  189,  157 
Fed.  825. 

211.  N.  D.  Kev.  Codes  1899,  §  56.Sn 
which  governs  the  trial  of  actions  tried 
to  the  court  without  a  jury,  gives  to  ap- 
pellants the  right  to  specify  questions  of 
fact  for  review  upon  appeal,  but  does  not 
confer  the  same  right  upon  respondents. 
Specifications  of  fact  inserted  in  the  state- 
ment by  a  respondent,  against  appellant's 
objection,  will  be  disrega'ded.  Salemonsnn 
V.  Thompson,  13  N.  D.  182,  101  N.  W.  320. 

2.  Necessity;    Sufficiency;    In    What  Pre- 
sented. 

Waiver  of  errors  by  failure  to  discuss, 
see  infra,  IV.  s;  333,  334. 

Dismissal  "f  appeal  for  defects  in,  see  in- 
fra, 439. 

Presunipt  <in  from  absence  of,  or  defects  in, 
see  infra,  VII.  e. 
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On   itppeal    from    justice's   judgment,    see 

Justice  of  the  Peace,  55. 
On  motion  for  new  trial,  see  New  Trial, 

VII,  d. 
See  also  infra,  406,  737. 

212.  The  object  of  an  assignment  of  er- 
rors is  to  call  to  the  attention  of  the  op- 
posing counsel  and  court  the  points  that 
will  be  presented  on  the  appeal,  in  order 
that  such  counsel  may  have  an  opportunity 
to  make  the  necessary  preparation  on  the 
hearing  of  the  same,  and  also  to  inform 
the  court  as  to  the  points  it  will  be  called 
upon  to  decide.  Groldberg  t.  Sisseton  Loan 
&  Title  Co.  —  S.  D.  — ,  123  N.  W.  266. 

213.  The  appellate  court  will  refuse,  in 
its  discretion,  to  review  errors  not  as- 
signed, or  may  strike  the  brief  from  the 
files,  upon  motion.  Johns  t.  Ruff,  12  N.  D. 
74,  96  K.  W.  440. 

214.  The  supreme  court  will  only  con- 
sider those  assignments  of  error  discussed 
in  appellant's  brief.  Spaulding  v,  Pitts,  — 
S.  D.  — ,  127  N.  W.  610. 

215.  Where  no  error  is  assigned  covering 
a  point  contended  for  by  counsel  in  his 
brief,  it  will  be  disregarded  on  appeal.  Mc- 
Andrews  v.  Security  State  Bank,  —  S.  D. 
-^  127  N.  W.  536. 

216.  Unless  theoe  is  an  assignment  of  er- 
rors contained  in  the  abstract,  the  supreme 
court  has  nothing  before  it  for  review. 
State  V.  Johns,  —  S.  D.  — ,  127  N.  W.  470. 

217.  Errors  not  apparent  on  the  judg- 
ment roll  will  not  be  reviewed  without 
specifications  duly  settled  in  the  statement 
of  the  case.  McLaughlin  v.  Thompson,  — 
N.  D.  — ,   120  N.   W.  554. 

218.  So-called  specifications  of  error  not 
embraced  in  the  settled  statement  of.  the 
case  will  not  be  noticed,  and  an  assignment 
of  error  based  thereon  cannot  be  consid- 
ered. Kephart  v.  Continental  Casualty 
Co.  17  N.  D.  380,  116  N.  W.  349. 

219.  If  there  are  no  specifications  of  er- 
ror in  a  bill  of  exceptions  on  a  motion  for 
a  new  trial,  it  is  the  duty  of  both  the  trial 
and  the  appellate  court  to  wholly  disre- 
gard such  bill.  French  v.  Chicago,  B.  & 
Q.  R.  Co.  —  S.  D.  — ,  128  N.  W.  498. 

220.  Unless  appellant's  brief  contains  an 
assignment  of  errors  in  compliance  with 
the  North  Dakota  Supreme  Court  rule  14 
(714  N.  W.  X.),  or  the  record  discloses  a 
cause  for  relaxation  of  the  rule,  or  there 
is  an  application  to  amend,  the  judgment 
will  be  affirmed.  Marck  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  15  N.  D.  86,  105 
N.  W.  1106. 

221.  Failure  to  settle  a  statement  of  the 
case  containing  specifications  of  error  and 
incorporate  the  same  in  the  printed  ab- 
stract, is  a  concession  by  appellant  that 
the  findings  of  the  court  are  supported  by 
the  evidence.  Doughty  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  15  N.  D.  290,  107 
N.  W.  971. 

222.  Where  the  defendant  fails  to  assign 
errors  in  his  brief  as  provided  for  by  rule 
14  of  the  Rules  of  the  supreme  court,  and 
the   record   shows   no   reason   for   relaxing 


the  rule,  the  judgment  appealed  from  will 
be  affirmed.  Sucker  State  Drill  Co.  t. 
Brock,  18  N.  D.  532,  123  N.  W.  667. 

223.  A  statement  of  the  case  on  appeal 
in  a  mandamus  proceeding  which  does  not 
contain  specifications  of  error  does  not  ad- 
mit of  a  review  of  anything  except  the 
judgment  roll.  State  ex  rel.  Bickford  t. 
Fabrick,  16  N.  D.  94,  112  N.  W.  74. 

224.  Where  the  statement -of  the  case,  as 
set  out  in  the  abstract  fails  to  disclose  any 
specifications  of  error  upon  which  appel- 
lant intends  in  rely,  and  no  errors  are  as- 
signed on  the  judgment  roll,  proper,  the 
case  is  not  properly  before  the  court  for 
review.  Sternberg,  W.  &  Co.  v.  Larson, 
—  N.  D.  — ,  127  N.  W.  093. 

225.  The  South  Dakota  supreme  court 
rule  11,  providing  that  in  civil  actions  and 
proceedings  the  appellant  shall  append 
to  and  print  with  his  abstract  an  assign- 
ment of  errors,  .which  assignment  need  rol- 
low  no  stated  form,  but  must,  in  a  way 
as  specific  as  the  case  will  allow,  point  out 
the  errors  objected  to,  and  only  such  as 
he  expects  to  rely  on  and  ask  the  court  to 
examine,  is  mandatory  and  must  be  com- 
plied with;  and  the  supreme  court  will 
affirm  the  judgment  of  the  court  below 
where  no  assignment  of  errors  is  filed. 
William  Bros.  Lumber  Co.  v.  Kelly,  23  S. 
D.  582,  122  N.  W.  646. 

226.  A  so-called  bill  of  exceptions,  which 
consists  merely  of  a  transcript  of  the  of- 
ficial stenographer's  notes,  to  which  are  at- 
tached numerous  papers  and  a  certificate 
of  the  trial  judge,  and  containing  no  speci- 
fications of  the  errors  relied  upon,  will  be 
disregarded.  Wilson  v.  Commercial  Union 
Assur.  Co.,  20  S.  D.  358,  106  N.  W.  140. 

227.  A  bill  of  exceptions  on  an  appeal 
from  the  judgment  will  be  disregarded, 
under  8.  D.  Code  Civ.  Proc.  §§  296,  308, 
relating  to  exceptions  and  motions  for  new 
trials,  unless  it  contain  a  specification  of 
the  errors  relied  on.  Schouweiler  v.  Mc- 
Caull,  18  S.  D.  70,  99  N.  W.  95. 

228.  An  abstract  is  not  objectionable  as 
not  containing  an  assignment  of  errors, 
where  the  bill  of  exceptions  contains  a  full 
statement  of  the  errors  relied  upon,  with 
the  exception  of  an  assignment  that  the 
court  erred  in  overruling  a  motion  for  new 
trial,  and  is  made  the  assignment  of  er- 
rors in  the  abstract.  Chamberlain  v. 
Quarnberg,  23  S.  D.  55,  119  N.  W.  1026. 

229.  Since  N.  D.  Rev.  Codes  1905,  §  7058, 
provides,  "If  no  such  specification  is  made, 
the  statement  shall  be  disregarded  on  mo- 
tion for  new  trial  and  on  appeal,"  when 
the  settled  statement  of  a  case  in  an  action 
properl}r  triable  to  a  jury  contains  no  prop- 
er specifications  of  error  as  required  by 
that  section,  the  supreme  court  is  re- 
stricted to  a  review  of  such  errors,  if  any, 
as  appear  upon  the  face  of  the  judgment 
roll  proper.  State  v.  School  Dist.  No.  50, 
18  N.  D.  616,  120  N.  W.  555. 

230.  In  the  statement  of  the  case  where 
no  attempt  is  made  to  comply  with  the 
requirements  of  the  rule  of  the  North  Da- 
kota supreme   court   relating   to   the   con- 
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tests  of  the  statement  of  the  case  by  re- 
doeing  the  testimony  to  narrative  form,  or 
to  eliminate  those  parts  having  no  bear- 
ing npon  the  decision  of  the  ease,  and  the 
specifications  of  error  do  not  comply  with 
the  requirements  of  the  rule,  but  are  scat- 
tered throughout  the  proceedings  wherever 
an  exception  was  taken,  the  supreme  court 
will  disregard  everthying  except'  the  judg- 
ment roll.  (VKeefe  v.  Omlie,  17  N.  D.  404, 
117  N.  W.  363. 

231.  Under  N.  D.  Rev.  Codes  1905,  § 
7058,  it  is  essential  to  a  review  of  errors 
of  law  occurring  at  the  trial  of  a  law  ac- 
tion that  they  shall  be  specified  in  the 
statement  of  case.  Bertelson  v.  Ehr,  17  N. 
D.  339,  116  N.  W.  335 ;  Jackson  t.  Ellerson, 
IS  X.  D.  533,   108  N.  W.  241. 

232.  An  assignment  of  error  that  the 
court  erred  in  rendering  judgment  without 
stating  why  or  for  what  reason,  is  insuf- 
ficient to  be  considered.  Scanlon  v.  Rock, 
-  S.  D.  — ,   126  N.  W.  638. 

233.  An  assignment  of  error  that  the 
court  erred  in  rendering  its  decision  in  fa- 
vor of  plaintiff  and  ap:ainst  defendant,  pre- 
sents nothing  for  review,  as  it  specifies  no 

girticular    error    occurring    at    the    trial, 
tcphens  v.  Fans,  20  S.  D.  367,  106  N.  W.  56. 

234.  A  specification  that  other  errors  of 
the  court,  which  prevented  the  plaintiff 
{torn  having  a  fair  trial  are  included  by  the 
Tarious  exceptions  to  the  ruling  of  the 
eoart,  which  plaintiff  preserved  in  the  fore- 
going bill  of  exceptions,  was  not  sufficient 
ss  an  assignment  of  error,  it  not  being 
specific  enotigh.  Westphal  t.  Xelson,  —  S. 
D.  — ,  125  N.  W.  640. 

233.  A  question  of  fact  specified  for  re- 
view in  the  supreme  court  under  N.  D. 
Rev.  Codes  1899,  §  5630  must  be  sufficient- 
ly definite  to  enable  the  respondent  to  de- 
termine, for  the  purposes  of  amendment, 
vhat  evidence  should  be  included  in  the 
statement  of  case.  Salemonson  t.  Thomp- 
son. 13  N.  D.  182,  101  N.  W.  320. 
Pkadlags;  ■tipnlstioBS. 

236.  Where  there  is  no  assignment  of 
error  in  the  record  presenting  the  question 
that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
sneh  question  cannot  be  considered  on  ap- 
peal Goldberg  v.  Sisseton  Loan  &  Title 
Co.  —  S.  D.  — ,  123  N.  W.  266. 

237.  An  assignment  that  the  court  erred 
in  rendering  judgment  in  favor  of  B,  in  that 
no  evidence  was  introduced  on  the  part  of 
B.,  to  sustain  his  case,  the  stipulation  being 
the  only  statement  in  the  record  showing 
his  rights,  and  that  merely  stating  that 
lie  made  the  contract  for  the  materifus  fur- 
luahed  with  the  owner's  husband,  and  upon 
this  no  judgm^t  can  be  sustained  foreclos- 
ing his  lien  upon  the  property,  is  not  suf- 
ficient in  that  it  does  not  point  out  any 
particnlar  in  which  the  stipulation  is  de- 
ficient H.  C.  Behrens  Lumber  Co.  ▼. 
Uger,  —  8.  D.  — ,  128  N.  W.  698. 
Uaiiaioa    of    evldeiiee. 

238.  An  assignment  of  error  in  a.  ruling 
"Vn  the  competency  and  admission  of  evi- 


dence ...  as  specified  in  appellant's 
specifications  of  error.  Abstract  pp.  115- 
134,  folios  434-454  inclusive,"  — is  bad  in 
form  even  though  it  is  possible  by  referring 
to  the  brief  to  know  more  specifically  what 
is  the  precise  error.  Flora  v.  Mathwig,  — 
N.  D.  — ,  121  N.  W.  63. 

239.  The  supreme  court  cannot  consider 
assignments  of  error  based  on  a  statement 
that  offers  of  evidence  were  received  over 
the  defendant's  objections  duly  made,  where 
the  record  does  not  show  what  the  objec- 
tions were  or  whether  any  exoeption  was 
taken  to  the  rulings  of  the  trial  court. 
Scanlon  v.  Rock,  —  S.  D.  — ,  125  N.  W. 
638. 

240.  An  assignment  of  error  in  the  fol- 
lowing words:  "The  court  erred  in  admit- 
ting testimony,  excluding  testimony,  strik- 
ing out  and  in  refusing  to  strike  out  testi- 
mony, all  as  shown  by  the  assignments  of 
error  herein  numbered  from  1  to  39  inclu- 
sive," will  not  be  considered  by  the  su- 
preme court  on  appeal,  where  the  bill  of 
exceptions  is  not  even,  referred  to  in  the 
assignments,  but  the  bill  of  exceptions  mere- 
ly discloses  rulings  and  exceptions,  num- 
bered 1  to  39,  as  they  appear  consecutively 
in  the  bill.  State  v.  Cleveland,  23  S.  D. 
336,  121  N.  W.  841. 

241.  A  specification  of  error  that  the 
court  erred  in  permitting  the  admission  of 
evidence  by  the  plaintiff  to  prove  a  thing 
about  which  the  defendant's  witnesses  were 
not  permitted  to  testify,  whereby  the  de- 
fendant was  prevented  from  having  a  fair 
trial,  is  not  a  suflicient  assignment  of  error, 
because  not  specific  enough.  Westphal  v. 
Nelson,  —  8.  D.  — ,  126  N.  W.  640. 

242.  The  reception  of  evidence  over  ob- 
jection in  an  action  properly  triable  to  a 
jury,  but  where  a  jury  is  expressly  waived, 
the  action  being  tried  under  N.  D.  Rev. 
Codes  1899,  §  6630,  although  it  may  be 
error,  does  not  authorize  a  new  trial  under 
said  section,  but  is  an  error  of  law  occur- 
ring at  the  trial,  which  must  be  objected  to, 
excepted  to,  specified  as  error  in  the  state- 
ment of  the  case,  and  assigned  as  error  be- 
fore the  same  will  be  reviewed  in  thifi 
court.  More  t.  Burger,  16  N.  D.  346,  107 
N.  W.  200. 

Snfficienoy  of  eTidenee. 

243.  Sufficiency  of  the  evidence  will  not 
be  reviewed  if  there  is  no  proper  specifica- 
tion in  the  statement  of  the  case.  Schmidt 
V.  Beiseker,  —  N.  D.  — ,  120  N.  W.  1096. 

244.  Whether  the  verdict  is  or  is  not  sup- 
ported by  the  evidence  will  not  be  reviewed 
unless  the  statement  of  facts  has  specifica- 
tions of  the  particulars  in  which  the  de- 
ficiency exists.  Flora  v.  Mathwig,  —  N.  D. 
— ,  121  N.  W.  63;  Gagnier  v.  Fargo,  12  N. 
D.  219,  96  N.  W.  841. 

245.  Where  the  statement  of  a  case  doen 
not  specify  wherein  the  evidence  is  insuf- 
ficient to  support  the  conclusions  of  the  trial 
court,  such  sufficiency  will  not  be  reviewed 
on  appeal.  Boettcher  v.  Thompson,  21  S. 
D.  169,  110  N.  W.  108. 

246.  Specifications  that  the  evidence  was 
insufficient  to  sustain  certain  findings  are 
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sufficient  under  the  C!ode  provisions  re- 
quiring a  specification  of  the  "particulars 
in  which  such  evidence  is  alleged  to  be  in- 
sufficient."    Bowdle  V.  Jencl<8,  18  S.  D.  80, 

99  N.  W.  98. 

247.  In  the  absence  of  an  assignment  of 
prror  on  the  refusal  of  the  trial  court  to 
grant  a  new  trial,  the  sufficiency  of  the 
evidence  to  justify  the  verdict  will  not  be 
reviewed.  Whaley  v.  Vidal,  —  S.  D.  — , 
128  N.  W.  331. 

248.  Where  the  appellant's  brief  and  the 
.nssignments  of  error  nowhere  specify  or 
point  out  any  particular  wherein  the  evi- 
dence is  insufficient  to  justify  a  finding, 
Huch  finding  must  be  sustained  upon  appeal. 
\«'-Pher80n  v.  Swift,  —  S.  D.  — ,  130  N.  W. 
768. 

249.  N.  D.  Rev.  Codes  1899,  §  5467  (N.  D. 
Rev.  Codes  1905,  §  8058),  requires,  as  a  pre- 
requisite to  a  review  of  a  specification  that 
the  evidence  is  insufficient  to  justify  the 
verdict  or  other  decision,  that  it  shall  point 
out  the  particulars  in  which  it  is  claimed 
to  be  insufficient.  Jackson  v.  Ellerson,  15 
N.  D.  533,  108  N.  W.  241. 

250.  The  sufficiency  of  the  evidence  to 
sustain  a  verdict  cannot  be  considered  by 
the  trial  court  on  a  motion  for  a  new  trial, 
nor  by  this  court  on  appeal,  unless  the  set- 
tled statement  of  the  case  contains  specifi- 
cations of  particulars  wherein  the  evidence 
is  insufficient  to  sustain  the  verdict.  Lund 
V.  Upham,  17  N.  D.  210,  116  N.  W.  88. 

251.  Since  assignments  of  error,  in  order 
to  be  available  to  appellant,  must  be  based 
upon  rulings  which  are  reviewable  in  this 
court,  assignments  relating  to  alleged  in- 
sufficiency of  the  evidence  and  challenging 
the  correctness  of  an  order  denying  a  mo- 
tion for  a  new  trial  cannot  be  considered  on 
appeal  from  the  judgment  only.  Hedderich 
V.  Hedderich,  18  N.  D.  488,  123  N.  W.  276. 

252.  In  cases  not  triable  de  novo  on  ap- 
peal neither  errors  of  law  occurring  at  the 
trial  nor  the  sufficiency  of  the  evidence  to 
sustain  the  findings  can  be  considered  by 
the  supreme  court  without  specifications  of 
error  embodied  in  a  statement  of  the  case. 
Bamum  v.  Gorham  Land  Co.  13  N.  D.  359, 

100  N.  W.  1079. 

253.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
§  303,  where  the  bill  of  exceptions  fails  to 
contain  a  statement  of  the  particulars  in 
which  the  evidence  is  alleged  to  be  insuffi- 
cient and  no  specifications  as  to  the  par- 
ticular errors  of  law  upon  which  the  ap- 
pellant is  to  rely,  the  court  must  disregard 
such  bill  of  exceptions  on  appeal.  McNish 
V.  Wolven,  22  S.  D.  621,  119  N.  VV.  999. 

254.  A  motion  for  new  trial  having  been 
made  on  a  bill  of  exceptions,  only  such  par- 
ticulars wherein  the  evidence  is  nllcced  to 
l)e  insufficient  to  support  the  verdict,  as 
lire  specified  in  the  bill  and  are  embraced 
by  the  a-isignments  of  error  as  printed  in 
the  abstract,  are  available  in  the  supreme 
court.  Redwater  Land  4  Canal  Co.  v. 
Reed.  —  S.  D.  — ,  128  N.  W.  702. 

255.  Specifications  in  the  bill  of  excep- 
tions are  sufficient,  where  they  point  out 
very  specifically  the  reasons  why  the  find- 


ings in  favor  of  respondent  were  not  sup- 
ported by  the  evidence,  and  why  the  find- 
ings should  have  been  in  favor  of  appellant. 
Chapman  v.  Greene,  18  S.  D.  505,  101  N. 
W.  351. 

266.  A  specification  of  error  that  "the 
verdict  is  against  the  law  of  the  case" 
means,  as  applied  to  the  evidence,  that  the 
verdict  was  rendered  in  disregard  of  the  in- 
structions, and  is  not  a  sufficient  specifica- 
tion to  raise  the  question  of  the  insufficien- 
cy of  the  evidence  to  justify  the  verdict. 
Gagnier  v.  Fargo,  12  N.  D.  219,  96  N.  W. 
841. 

257.  An  assignment  of  error,  that  the 
court  erred  in  deciding  that  the  evidence 
warranted  a  decision  in  favor  of  plaintiff, 
and  in  deciding  that  tlie  minds  of  the  par- 
ties met  so  as  to  form  a  contract,  is  un- 
availing because  it  attempts  to  question  the 
sufficiency  of  the  evidence  without  specify- 
ing wherein  it  is  insufficient.  Stephens  v. 
Fans,  20  S.  D.  367,  106  N.  W.  56, 
Argument  of  oonnaeL 

258.  A  specification  that  the  court  erred 
in  permitting  the  defendant's  attorney  to 
bull-doze  and  confuse  the  witness  in  the 
manner  which  the  record  shows  he  did,  for 
the  purpose  of  affecting  the  witness's  stand- 
ing with  the  jury,  is  not  sufficient  as  an 
assignment  of  error  because  not  specific 
enough.  Westphal  v.  Nelson,  —  S.  D.  — , 
125  N.  W.  640. 

Imstmiotloiia. 
See  also  infra,  370. 

269.  Error  of  the  trial  court  in  its  rulings 
giving  or  refusing  instructions,  are  "errors 
of  law  occurring  at  the  trial"  which  must 
be  specified  in  the  bill  of  exceptions  to  bring 
the  court's  attention  to  them  upon  motion 
for  a  new  trial,  although  all  tne  instruc- 
tions given  and  refused  were  in  writing  and 
an  exception  to  all  was  duly  preserved. 
French  v.  Chicago,  B.  &  Q.  R.  Co.  —  S.  D. 
— ,  128  N.  W.  498. 

260.  Assignments  based  on  alleged  erro- 
neous instructions  to  the  jury  where  no  ex- 
ceptions were  saved  to  such  instructions, 
and  assignments  predicated  on  alleged  er- 
roneous ruling  on  the  admission  or  rejec- 
tion of  testimony,  where  such  testimony  is 
not  material  in  view  of  the  otlier  facts 
found  by  the  jury,  will  not  be  considered. 
Hedderich  v.  Hedderich,  18  N.  D.  488, 
123  N.  \V.  276. 

261.  An  assignment  of  error,  setting  forth 
a  portion  of  the  court's  charge  to  the  jury, 
and  statement  of  error  complained  of  there- 
in that  it,  "in  view  of  the  evidence  in  the 
case  was  manifest  error,"  is  too  vague  and 
indefinite  to  be  considered  on  appeal,  where 
the  "view  of  the  evidence"  which  counsel 
had  in  mind  in  making  sucti  statement  is 
not  made  apparent  by  any  form  of  assign- 
ment or  statement.  State  v.  Cleveland,  23 
S.   D.  335,   121    N.   W.  841. 

262.  An  assignment  of  error  that  the  trial 
court  refused  to  give  the  requested  instruc- 
tions or  the  substance  of  them  is  not  well 
taken,  where  the  court  would  have  given 
them  without  modification  or  change,  unless 
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Bodificd  or  changed  by  consent  of  counsel. 
Ijuidia  T.  Fyles,  18  N.  D.  587,  120  N.  W. 
566. 

263.  Where  the  information  is  not  set 
ont  in  the  abstract,  and  the  record  does 
not  disclose  what  the  allegations  were,  as- 
signments of  error  that  the  court  refused 
to  instruct  that  the  evidence  was  in- 
anffieient  to  sustain  the  allegations,  will 
not  be  considered.  State  v.  Foster,  14  N.  D. 
561,  105  N.  W.  938. 

IHreetloB  of  -verdlot. 
See  also  infra,  732. 

264.  On  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial,  a  refusal  to  di- 
rect a  verdict,  properly  assigned,  may  be 
renewed  on  the  question  of  law  whether 
there  was  any  evidence  to  be  submitted  to 
the  jury,  although  no  assignment  of  error 
presented  the  order  appealed  from  so  that  it 
conid  be  reviewed.  Roberts  v.  Ruh,  22 
S.  D.  13,  114  N.  W.  1097. 

Tiadlags;  -verdict;  jndgment. 
Sufficiency  of  evidence  to  support,  see  supra, 
243-257. 

265.  A  finding  of  the  trial  court  is  bind- 
ing on  the  supreme  court,  where  there  is 
no  specification  of  error  relied  on  to  justi- 
fy its  disregarding  the  same.  Weitzel  v. 
Leyson,  23  S.  D.  367,  121  N.  W.  888. 

266.  An  assignment  of  error,  that  the 
court  erred  in  refusing  to  sign  the  conclu- 
sions of  law  presented  to  him  for  signature 
by  the  defendant,  presents  nothing  for  re- 
view, as  it  specifies  no  particular  error  oc- 
enrring  at  the  trial.  Stephens  v.  Fans,  20 
S.  D.  367,  106  N.  W.  56. 

267.  An  assignment  of  error,  that  the 
court  erred  in  refusing  to  sign  the  findings 
of  fact  presented  by  tne  defendant,  instead 
of  those  presented  by  the  plaintiff  and 
«igned  by  the  court,  presents  nothing  for 
review,  as  it  specifies  no  particular  error 
occurring  at  the  trial.  Stephens  v.  Fans, 
iO  S.  D.  367,  106  N.  W.  56. 

268.  An  assignment  of  error  that  the 
court  erred  in  not  stating  findings  and  con- 
clusions upon  the  issues  raised  by  the  al- 
lef^tion  of  the  complaint  and  the  separate 
answers  of  the  defendants  and  the  separate 
replies  thereto,  and  in  failing  to  enter 
separate  judgments  upon  such  issues,  is 
without  merit,  where  there  was  only  one 
action,  and  the  issues  of  all  were  tried  at 
one  time  and  determined  together.  Red- 
water  Land  &  Canal  Co.  v.  Reed,  —  S.  D. 
— .  128  X.  W.  702. 

269.  Under  N.  D.  Rev.  Codes  1905,  §  7058, 
and  rule  of  the  supreme  court,  specifica- 
tions of  error  relating  to  the  findfngs  of  the 
fci'eree  are  insufficient  where  no  attempt 
is  made  to  specify  wherein  the  evidence  was 
iogufEcient  to  support  the  findings  com- 
plained of.  Smith  V.  Kunert,  17  N.  D.  120. 
lis  N.  W.  76. 

270.  An  assignment  of  error  that  the 
vtrdict  of  the  jury  is  excessive  calls  the 
attention  of  the  supreme  court  to  the  plead- 
ings, verdict  and  judgment  as  constituting 
the  principal  part  of  the  judgment  roll,  I 
though  technically  deficient  as  a  challenge 


of  the  judgment  for  error.    Scott  v.  Trebil- 
cock,  21  S.  D.  333,  112  N.  W.  847. 

271.  An  assignment  of  error  that  "The 
court  erred  in  making  and  entering  the 
amended  judgment  herein  appealed  from," 
there  being  no  reference  whatever  to  the 
grounds  upon  which  it  is  claimed  the  court 
erred  in  entering  such  judgment,  is  in- 
sufi^cient  to  direct  the  appellate  court  to 
any  particular  error  complained  of.  Ed- 
munds V.  Inman,  —  S.  D.  — ,  124  N.  W. 
430. 
Keopenlnc  oase. 

272.  Alleged  error  in  refusing  to  open 
the  case  to  introduce  mortality  tables  show- 
ing the  expectancy  of  the  insured's  life  at 
the  time  of  the  taking  out  of  the  policy,  the 
court  stating  that  he  would  make  any  de- 
ductions shown  to  be  allowable  under  the 
terms  of  the  policy  without  opening  the 
case,  is  not  available  on  appeal  where  it  is 
not  specified  as  error  in  the  statement  of 
the  case,  nor  included  in  any  of  the  grounds 
set  forth  in  the  motion  for  a  new  trial. 
Soules  V.  Brotherhood  of  American  Yeomen, 
—  N.  D.  — ,  120  N.  W.  760. 

ICew  trial. 

273.  The  South  Dakota  supreme  court 
cannot  review  the  action  of  the  trial  court 
in  granting  or  denying  a  motion  for  a  new 
trial,  unless  the  granting  or  refusing  of 
the  motion  is  assigned  as  error.  William 
Bros.  Lumber  Co.  v.  Kelly,  23  S.  D.  582,  122 
N.  W.  646. 

274.  The  specifications  of  error  being  part 
of  the  bill  or  statement  upon  which  the  mo- 
tion for  new  trial  was  based  do  not  of 
course,  mention  the  ruling  upon  the  motion 
BO  that  an  assignment  of  error  on  appeal 
that  the  assignment  of  errors  corresponds 
with  the  specifications  of  error  and  insuffi- 
ciency of  the  evidence  set  forth  in  the  bill 
of  exceptions  and  are  almost  identically  the 
same  and  appear  also  in  the  grounds  for 
a  motion  for  a  new  trial,  and  tlie  defendants 
urge  all  the  grounds  and  assignments  there- 
in specified,  does  not  assign  as  error  the 
ruling  of  the  trial  court  upon  such  motion 
for  new  trial,  even  by  reference.  Whaley 
V.  Vidal,  —  S.  D.  — ,  128  N.  W.  331. 

Mlaoellaneons    errors. 

275.  Objections  to  the  jurisdiction  of  the 
trial  court,  such  as  lack  of  proper  service 
of  summons  which  condition  the  method 
of  exercise  of  the  power  of  the  court  and 
which  may  be  waived  must  be  presented 
on  appeal  by  a  proper  assignment  of  errors 
which  will  give  the  opposing  party  an  op- 
portunity to  prepare  a  proper  record.  Rog- 
ers v.  Penobscot  Min.  Co.  83  C.  C.  A.  380, 
154  Fed.  606. 

276.  A  contention, — that  S.  D.  Sess.  Laws 
1907.  c.  131,  being  an  act  to  define  and 
prohibit  unfair  competition  and  discrimina- 
tion, does  not  state  an  offense,  under  S.  D. 
Pen.  Code,  §  3,  declaring  that  "a  crime  or 
public  offense  is  an  act  or  omission  forbid- 
den by  law  and  to  which  is  annexed,  upon 
conviction  either  of  the  following  punish- 
ments .  .  .  (3)  Fine,"  as  it  nowhere 
"forbids"  the  acts  that  constitute  the  oi- 
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fense, — it  not  a  question  going  to  the  con- 
stitutionality of  the  statute,  and  is  not 
properly  before  the  supreme  court  where 
the  assignments  of  error  raise  only  the 
question  of  the  constitutionality  of  such 
statute.  State  v.  Central  Lumber  Co.  — 
S.  D.  — ,  —  L.R.A.(N.8.)  — ,  123  N.  W. 
504. 

277.  A  specification  of  questions,  for  re- 
view, as  to  whether  the  transfer  of  the 
land  in  controversy  made  from  husband  to 
wife,  fraudulent  as  to  the  defendant,  calls 
for  a  legal  conclusion,  and  not  a  determina- 
tion of  a  question  of  fact  and  does  not  au- 
thorize a  review  of  the  evidence  under  N.  D. 
Rev.  Codes  1899,  §  6630.  Stevens  v.  Meyers, 
14  N.  D.  398,  104  N.  W.  529. 
Orlmliuil  oases. 

See  also  supra,  276. 

278.  The  appellate  court  will  not  con- 
sider questions  not  raised  by  assignments 
of  error,  unless  in  criminal  cases  the  in- 
terests of  justice  require  it.  State  v.  San- 
ders, 14  N.  D.  203,  103  N.  W.  419. 

279.  The  proper  mode  of  presenting  as- 
signments of  error  in  criminal  cases  is  that 
the  party  making  them  should  lay  his 
finger  upon  the  precise  request  refused  or  the 
error  complained  of;  not  only  that  the  court 
may,  upon  the  error  being  pointed  out,  cor- 
rect it,  but  also  that  the  appellate  court 
may  not  be  left  to  spell  out  and  dig  up 
errors,  which,  oftentimes,  after  discovery, 
are  more  apparent  than  real,  and  may  have 
arisen  from  a  mere  inadvertence  or  a  mis- 
apprehension upon  the  trial.  State  t. 
Cleveland,  23  S.  D.  335,  121  N.  W.  841. 

280.  It  is  essential  in  a  criminal  case 
that  an  assignment  of  errors  shall  be  made 
in  the  supreme  court  to  enable  it  to  deter- 
mine the  questions  presented  for  review  un- 
der S.  D.  Code  Crim.  Proc.  §  489,  provid- 
ing that  upon  a  writ  of  error  being  sued 
out  the  clerk  of  the  court  upon  whom 
it  is  served  must  transmit  the  writ  with  his 
return  to  the  clerk  of  the  supreme  court, 
to  which  shall  be  annexed  an  authenticated 
copy  of  the  record;  supreme  court  rule  7, 
providing  for  substantially  the  same;  S. 
D.  Crim.  Code,  sec.  497,  providing  that 
when  the  writ  is  called  for  argument  the 
plaintiff  in  error  must  furnish  each  member 
of  court  with  a  copy  of  the  record,  bills  of 
exception  and  assignment  of  errors,  and  for 
dismissal  of  the  cause  for  failure  so  to  do; 
and  S.  D.  Laws  1907,  chap.  120,  providing: 
"Writs  of  error  where  used  in  the  laws  of 
the  state  shall  be  held  to  mean  and  include 
appeal."  State  v.  Johns,  —  S.  D.  — ,  127  K. 
W.  470. 


judge  suppressing  the  bill  of  exceptions,  is 
ineffectual  for  any  purpose  where  it  is  not 
attested.  Dring  v.  St.  Lawrence  Twp.  23  S. 
D  624,  122  N.  W.  664. 

282.  While  the  recitals  in  a  judgment  are 
presumptively  true,  an  affirmative  showing 
in  the  bill  of  exceptions  that  they  are  not 
true  must  prevail.  Sohlachter  t.  St.  Ber- 
nard's Roman  Catholic  Church,  20  8.  D.  186, 
106  N.  W.  279. 

283.  Recitals  in  a  judgment  for  the  fore- 
closure of  a  mechanics'  lien  that  the  plain- 
tiff appeared  by  his  attorney  and  the  defend- 
ants by  their  attorneys  at  the  time  the  judg- 
ment was  rendered,  are  controlled  by  the 
statement  in  the  bill  of  exceptions  that 
neither  of  defendants'  counsel  were  present 
at  the  time  the  motion  for  judgment  was 
granted,  and  that  an  attorney  for  the  de- 
fendants appeared  at  the  time  fixed  for  the 
hearing  of  the  motion  at  the  judge's  cham- 
bers, at  which  place  the  notice  stated  the 
motion  would  be  made.  Schlachter  t.  St. 
Bernard's  Roman  Catholic  Church,  20  S.  U. 
186,  106  N.  W.  278. 

2.  Form;    Bufficienoy;    What    Should    he 
Brought  up  By. 

Presumptions   from   defects   in,   see   infra, 

VII.  e. 
Bringing  up  evidence  in,  see  supra,  IV.  i. 
Specification  of  errors  in,  see  supra,  IV.  q. 
On  motion  for  new  trial,  see  New  Trial, 

107-109. 
See  also  supra,  122,  142,  163;  infra,  318, 

404-406. 


r.  Bill  of  Ewcepfioni. 

1.  In  Oeneral. 

Right  to  object  that  there  is  no  proper  bill 
of  exceptions,  see  infra,  581. 

On  motion  for  new  trial,  see  New  Trial, 
VII.  d. 

See  also  supra,  147,  167,  174}  infra,  406. 

281.  An  instrument  signed  by  the  circuit 


284.  An  order  confirming  a  tax  sale  and 
the  original  papers  connected  therewith,  and 
transmitted  on  appeal,  need  not  be  made  jl 
part  of  the  bill  of  exceptions.  Easton  v. 
Cranmer,  19  8.  D.  224,  102  N.  W.  944. 

286.  Where  the  appeal  is  from  the  judg- 
ment alone,  and  a  bill  of  exceptions  has  been 
settled,  all  errors  appearing  on  the  face  of 
the  record  which  embraces  the  bill  of  excep- 
tions, may  be  reviewed,  provided  the  partic- 
ular errors  relied  on  for  reversal  are  speci- 
fied in  the  bill.  Westphal  v.  Nelson,  — 
S.  D.  — ,  125  N.  W.  640. 

286.  The  specifications  in  a  notice  of  in- 
tention to  move  for  a  new  trial  on  tlio 
minutes  should  be  carried  into  the  bill  of 
exceptions  to  show  the  grounds  of  the  ruling 
made.  Thompson  t.  Chicago,  M.  &  St.  1*. 
R.  Co.  —  8.  D.  — ,  128  N.  W.  809. 

287.  Where  the  application  for  a  new  tri- 
al is  made  "upon  the  minutes  of  the  court," 
and  the  notice  of  intention,  which  specifies 
the  particulars  in  which  the  evidence  is  al- 
leged to  be  insuflicient,  and  the  particular 
errors  relied  upon,  is  incorporated  into  the 
bill  of  exceptions,  the  suflSciency  of  the  evi- 
dence and  the  alleged  errors  may  be  re- 
viewed in  the  supreme  court.  Lennan  v. 
Pollock  SUte  Bank,  21  8.  D.  611,  110  N.  W. 
834. 

288.  The  certificate  of  a  trial  judge  to  the 
effect  that  an  exception  is  deemed  to  be  tak- 
en to  each  of  his  rulings  without  the  formal- 
ity of  an  exception  is  insuflicient  to  preserve 
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the  exception  on  appeal,  miless  such  excep- 
tions are  incorporated  i^to  the  bill  of  ex- 
ceptions. McLennon  t.  Fenner,  10  S.  D.  492, 
104  N.  W.  218. 

289.  The  incorporating  of  exceptions  into 
a  bill  of  exceptions  pursuant  to  the  uni- 
versal practice  of  the  trial  court  by  which 
an  exception  is  deemed  to  be  taken  to  each 
of  its  rulings  without  the  formality  of  a 
timely  exception,  is  sufficient  to  present  the 
questions  for  review.  Odell  v.  Petty,  10 
S.  D.  532,  104  N.  W.  249. 

290.  Alleged  errors  in  the  admission  of 
evidence  are  not  reviewable  on  appeal  where 
the  exceptions  were  not  noted  in  the  bill  of 
exceptions  but  there  appeared  a  certificate 
of  the  trial  court  that  exceptions  to  all  rul- 
ings made  over  the  objections  of  the  appel- 
lant were  preserved  without  an  exception 
formally  being  made  thereto.  Kelly  v. 
Wheeler,  22  S.  D.  611,  119  N.  W.  994. 

291.  Where  on  appeal  objection  is  made 
to  the  bill  of  exceptiMis  for  the  reason  that 
there  is  no  indorsement  thereon  that  the 
same  was  filed  in  the  office  of  the  circuit 
court  as  a  bill  of  exceptions,  but  no  mo- 
tion appears  to  have  been  made  in  court 
below  to  strike  out  the  bill  of  exceptions, 
or  in  the  appellate  court  to  strike  the  same 
from  the  abstract,  if  the  purported  bill 
appears  to  have  b»en  duly  certified  by  cir- 
cuit judge,  the  appellate  court  will  treat  the 
purported  bill  as  such.  Liunley  v.  Miller, 
23  S.  D.  16,  119  N.  W.  1014. 

292.  Where  there  is  no  attempt  to  settle 
a  bill  of  exceptions  as  contemplated  by  S. 
D.  Code  Crim.  Proc.  §  426,  it  appearing 
that  a  transcript  was  secured  from  the 
stenographer,  and,  under  stipulation  of 
counsel,  tbe  trial  judge  attached  a  certifi- 
cate to  such  transcript,  attempting  by  so  do- 
ing to  convert  such  transcript  into  a  bill 
of  exceptions,  and  the  abstract  is  a  com- 
plete copy,  word  for  word,  of  the  purported 
bill  of  exceptions,  whereas  tbe  testimony 
could  be  condensed  into  one-tenth  of  the 
contents  of  such  purported  bill  of  excep- 
tions, the  supreme  court  will  not  consid- 
er such  purported  bill  of  exceptions,  even 
though  no  objection  to  the  method  of  pro- 
cedure is  made  in  the  trial  court  or  the 
supreme  court.  State  v.  McCallum,  23  S. 
D.  528,  122  N.  W.  686. 

3.  Jiecestity  for  Bill. 

Presumptions   in   case   of   absence   of,   see 

infra,  VII.  e. 
On  motion  for  new  trial,  see  New  Trial,  105, 

106. 
See  also  supra,  121,  168,  207. 

293.  A  bill  of  exceptions  is  not  essen- 
tial to  an  appeal  from  a  judgment.  Dring 
V.  St  Lawrence  Twp.  23  S.  D.  624,  122  N. 
W.  664. 

294.  To  entitle  a  party  to  a  review  of 
the  evidence  in  the  supreme  court,  there 
must  be  a  bill  of  exceptions  or  a  statement 
of  the  case  properly  authenticated  by  the 
trial  judge.  Omaha  Rubber  Shoe  Co.  v.  Lead- 
Terry  Mercantile  Co.  —  S.  D.  — ,  125  N.  W. 
637. 


205.  No  bill  of  exceptions  having  been  set- 
tled in  a  case,  and  no  motion  for  new  trial 
made,  the  only  errors  assigned  are  such  as 
can  be  determined  by  the  examination  of 
the  judgment  roll.  Krickson  v.  Thelin,  — 
S.  D.  — ,  128  N.  W.  598. 

296.  On  appeal  from  the  judgment  alone, 
in  the  absence  of  a  bill  of  exceptions,  the 
only  question  is  whether  the  judgment  is 
supported  by  the  pleadings  and  verdict  or 
by  the  court's  findings,  that  is  whether 
error  appears  upon  the  face  of  the  record. 
Westphal  v.  Nelson,  —  8.  D.  — ,  125  N.  W. 
640. 

297.  Since  the  question  as  to  what  judg- 
ment should  be  rendered  by  the  court  is 
to  be  determined  by  the  verdict,  and  the 
pleadings,  and  the  law  applicable  thereto, 
that  question  can  be  reviewed  by  the  ap- 
pellate court  upon  tbe  record  independently 
of  any  bill  of  exceptions.  Scott  v.  Trebil- 
cock,  21  S.  D.  333,  112  N.  W.  847. 

4.  Settling;  Practice. 

Extension  of  time  for  settling,  see  infra, 

304-308. 
Striking  out  on  settlement,  see  infra,  316, 

317. 
Failure  to  settle  as  ground  for  dismissal  of 

appeal,  see  infra,  424. 
Presumptions  as  to,  see  infra,  553. 
Review  of  discretion  as  to,  see  infra,  702, 

703. 

208.  The  authority  given  to  the  referee 
to  "decide  any  question  which  arises  upon 
the  trial,  sign  a  report  or  settle  a  case,*' 
in  no  manner  relieves  the  trial  court  of  the 
statutory  duty  of  settling  the  bill  of  ex- 
ceptions into  which  tlie  report  of  the  refer- 
ee may  be  incorporated.  Babcock  v.  Orms- 
by,  18  S.  D.  358,  100  N.  W.  759. 

299.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
S  299,  a  trial  judge  whose  term  of  office  has 
expired  is  authorized  and  in  duty  bound 
to  settle  a  proposed  bill  of  exceptions,  when 
seasonably  presented.  Northwestern  Port 
Huron  Co.  v.  Zickrick,  22  S.  D.  353,  117 
N.  W.  685. 

la  supreme  court. 

300.  On  an  application  to  the  supreme 
court  to  settle  a  bill  of  exceptions  after  tbe 
trial  judge  whose  term  had  expired  had 
refused  to  settle  a  proposed  bill  which  had 
been  seasonably  presented,  the  supreme 
court  will  not  consider  the  merits  of  the 
cause.  Northwestern  Port  Huron  Co.  v. 
Zickrick,  22  S.  D.  353,  117  N.  W.  685. 

301.  Where  a  trial  judge  authorized  to 
settle  a  bill  of  exceptions  after  his  term  of 
office  has  expired,  refuses  to  do  so,  it  is 
proper  for  the  party  desiring  the  bill  to 
apply  to  the  supreme  court  to  do  so  under 
S.  D.  Rev.  Code  Civ.  Proc.  §  298.  North- 
western Port  Huron  Co.  v.  Zickrick,  22  S. 
D.  353,  117  N.  W.  685. 

302.  If  the  trial  court  improperly  refuses 
to  include  the  matter  set  forth  in  the 
pages  of  the  bill  of  exceptions  as  stricken 
out,  the  remedy  is  provided  by  S.  D.  Codi) 
Civ.  Proc.  §  298,  which  provides  that  if  the 
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judge  in  any  case  refuses  to  allow  an  ex- 
ception in  accordance  with  the  facts,  the 
parties  desiring  the  bill  may  apply  by  peti- 
tion to  the  supreme  court  to  prove  the 
same,  and  such  bill  may  be  settled  by  such 
court.  State  v.  Rash,  —  S.  D.  — ,  130  N. 
W.  91. 

6.  Time  for. 
Time  for  amendment,  see  infra,  309,  312. 

303.  Under  S.  D.  Laws  1907,  chap.  120, 
p.  189,  providing  that  the  writ  of  error 
shall  include  appeal,  and  S.  D.  Rev.  Code 
Civ.  Proc.  §§  424,  427,  providing  that  the 
time  for  preparing  bills  of  exceptions  may 
be  enlarged  by  the  judge,  and  that  the  bill 
of  exceptions  must  be  filed  with  the  clerk 
of  the  court  at  the  time,  or  before,  taking 
the  writ  of  error  the  bill  of  exceptions 
must  be  filed  at  the  time  or  before  taking 
the  appeal  except  where  the  time  of  set- 
tling the  bill  has  been  enlarged  by  the  trial 
court.  State  v.  Frazer,  22  S.  D.  291,  117 
N.  W.  366. 

JBxtension. 

Review  of  discretion  as  to,  see  infra,  703- 
705. 

304.  An  order  of  the  trial  court,  extend- 
ing the  time  for  preparing  and  serving  a 
bill  of  exceptions,  reciting  that  the  exten- 
sion was  for  "good  cause  shown,"  is,  in  the 
absence  of  the  evidence  on  which  the  same 
was  based,  conclusive  on  supreme  court. 
Chamberlain  v.  Quarnberg,  23  S.  D.  65,  119 
N.  W.  1026. 

305.  The  burden  is  upon  the  party  ob- 
jecting an  extension  of  time  within  which 
to  settle  a  statement  of  the  case,  to  show 
that  it  was  unauthorized.  Peterson  v.  Han- 
sen, 15  N.  D.  198,  107  N.  W.  528. 

306.  The  granting  of  an  order  extending 
time  for  the  settlement  of  a  bill  of  excep- 
tions, under  Dak.  Comp.  I-aws  1887,  §  5093, 
authorizing  the  court  to  extend  such  time 
upon  good  cause  shown  and  in  furtherance 
of  justice,  is  improper,  where  the  failure 
to  settle  the  bill  within  the  time  limited  by 
a  prior  order  of  extension  was  due  to  in- 
excusable neglect.  McPherson  v.  Julius,  17 
S.  D.  98,  95  N.  VV.  428. 

307.  An  order  extending  the  time  to  set- 
tle a  bill  of  exceptions  should  not  be  granted 
more  than  18  months  after  the  expiration 
of  the  time  previously  fixed  for  settlement, 
and  nearly  seven  months  after  the  com- 
pletion of  the  transcript  even  though  nego- 
tiations for  a  settlement  lasted  during  a 
few  weeks  of  the  latter  period,  under  Dak. 
Comp.  Laws  1887,  §  5093,  authorizing  an 
extension  "upon  good  cause  shown,  in  fur- 
therance of  justice."  McPherson  v.  Julius, 
17  R.  D.  98,  95  N.  W.  428. 

308.  There  being  no  abuse  of  discretion 
in  refusing  to  enlarge  the  time  in  which 
exceptions  might  be  settled,  the  supreme 
court  will  not  settle  the  same  under  S.  D. 
Code  Civ.  Proc.  §  298,  where  the  court's  or- 


extension  of  time  had  been  applied  for  nor 
granted,  except  that  contained  in  the  mo- 
tion; that  there  had  never  been  any  stipu- 
lation for  extension  of  time  and  no  waiver 
by  the  attorneys  for  the  opposing^  party  of 
any  provision  for  the  prompt  and  regular 
procedure  in  the  action;  that  more  than 
ten  days  had  elapsed  since  the  service  of 
the  opposing  party's  proposed  amendments, 
and  such  proposed  bill  and  amendments  had 
not  been  filed ;  that  more  than  seven  months 
had  elapsed  since  the  opposing  party  had 
served  his  proposed  amendments  to  the  pro- 
posed bill  and  the  moving  party  had  failed 
and  neglected  to  cause  the  bill  of  exceptions 
to  be  settled.  Minard  v.  Qardner,  —  S.  D. 
— ,  123  N.  W.  865. 

6.  Amendment. 
See  also  supra,  163. 

309.  The  trial  court  has  no  power  to  au- 
thorize the  amendment  of  a  bill  of  excep- 
tions, without  good  cause  shown,  pursuant 
to  an  application  made  two  years  after  the 
entry  of  judgment  and  settlement  of  the 
original  bill  of  exceptions,  by  adding  there- 
to the  usual  specifications  of  particulars  in 
which  the  evidence  is  deemed  insufficient  to 
sustain  the  judgment.  Blackman  v.  Hot 
Springs,  17  S.  D.  378,  97  N.  W.  7. 

310.  It  was  proper  to  send  the  bill  of 
exceptions  back  for  amendment,  where  it 
was  equivocal  in  that  it  did  not  show 
whether  the  motion  for  a  new  trial  was 
based  on  the  minutes,  in  which  case  the  bill 
of  exceptions  was  incomplete,  or  on  the  bill 
of  exceptions  itself,  in  which  case  the  mo- 
tion must  have  been  denied  for  want  of 
specifications.  Thompson  v.  Chicago,  M.  & 
St.  P.  R.  Co.  — S.  D.  — ,  128  N.  W.  809. 

.  311.  The  supreme  court  will  not  send  the 
record  back  to  the  trial  court  for  amend- 
ment by  inserting  specifications  of  error  in 
the  bill  of  exceptions  based  on  a  motion  for 
new  trial  but  will  decide  the  case  on  the 
record  as  it  was  in  the  trial  court,  under 
the  South  Dakota  statutes  giving  an  abso- 
lute right  to  rely  upon  the  lack  of  specifi- 
actions  and  a  right  to  reversal  if  a  new 
trial  had  been  granted  for  any  error  ap- 
pearing in  the  bill  of  exceptions  but  not 
specified.  French  ▼.  Chicago,  B.  &  Q.  R. 
Co.  —  S.  D.  — ,  128  N.  W.  498. 
Time  for. 
See  also  supra,  309. 


f 


312.  Whe. .  eight  months  after  a  bill  of 
exceptions  had  jieen  settled,  the  trial  court 
over  the  objections  of  the  defendant  al- 
lowed appellant  without  good  cause  to 
amend  the  same  by  inserting  therein  specifi- 
cations of  the  particulars  in  which  the  evi- 
dence was  insufficient  to  support  the  find- 
ings of  the  trial  court,  a  motion  that  such 
amendment  be  stricken  from  the  record  and 
be  disregarded  and  the  original  disregarded 
for  the  reason  that  they  do  not  specify 
wherein  the  evidence  is  insufficient  will 
der  denying  a  motion  to  enlarge  such  time  I  be  granted  since  the  amendment  has  the  ef- 
recited  that  no  bill  of  exceptions  had  been  |  feet  of  settling  a  new  bill  of  exceptions 
:iettled  up  to  the  time  of  its  date;  that  no  after  the  time  allowed  by  law  in  the  absence 
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of  a  good  cMue  shown  and  without  flxint; 
a  new  tie  for  the  settlement  of  a  bill  of 
ixceptioDS  as  provided  in  S.  D.  Rev.  Code 
(.•iv.  Proc.  §  306.  Tilton  v.  Flormann,  22 
.S.  D.  324,  117  N.  W.  377. 
la  tke  smpreaie  oonrt. 

313.  The  appellate  court  cannot  amend 
Ihe  bill  of  exceptions  by  inserting  a  certain 
I  bjection  and  exception,  nor  determine 
whether  the  prevailug  party  is  entitled 
thereto.  Jones  v.  Sioux  Falls,  18  S.  D. 
477,  101  N.  W.  43. 

7.  Striking  out.  , 

Presumptions   as   to,   see   infra,   548. 
^ee  also  supra,   100. 

314.  A  bill  of  exceptions  which  appears 
tu  have  been  carefully  prepared  with  the 
vrident  design  of  complying  with  the  stat- 
ute, should  not  be  stricken  out  because  it 
\v»s  redundant.  Whaley  v.  Vidal,  —  S. 
D.  — ,  128  N.  W.  331. 

315.  While  a  redundant  bill  of  excep- 
tions may  be  stricken  out,  yet  under  S.  D. 
Civ.  Code,  §  2415,  making  acquiescence  in 
rr>vr  as  taking  away  the  right  to  object 
thereto,  a  party  who  expressly  or  implied- 
ly consents  to  such  redundant  bill  being 
wttled  cannot  insist  as  a  matter  of  right 
that  the  bill  be  stricken  out.  Whaley  v. 
Vidsl,  —  S.  D.  — ,  128  N.  W.  331. 

316.  Failure  to  comply  with  the  stat- 
utory rule  requiring  the  trial  judge  in  set- 
tling a  bill  of  exceptions  "to  strike  out 
all  redundant  and  useless  matter  so  that 
the  exceptions  may  be  presented  as  briefly 
M  possible"  as  prescribed  bv  S.  D.  Code 
Civ.  Proc.  §  296,  makes  the  bill  liable  to  be 
stricken  out  by  the  supreme  court.  Whaley 
V.  VidaL  —  B.  D.  — ,  128  N.  W.  331. 

317.  Respondcjit  is  entitled  to  have  a 
purported  bill  of  exceptions  stricken  frsm 
the  record,  where  the  statement  as  pro- 
iwsed  and  allowed  was  simply  the  stenog- 
rapher's transcript  of  his  notes  of  the  p'ro- 
reedings  with  an  assignment  of  errors  ap- 
pended thereto,  timely  and  proper  objec- 
tions having  been  made  thereto,  under  S. 
D.  Rev.  Code  Civ.  Proc.  §  294,  providing 
that  no  particular  form  of  exception  is  re- 
quired, but  when  the  exception  is  to  the 
verdict  or  decision  upon  the  ground  of  in- 
sufficiency of  the  evidence  to  justify  it  the 
objection  must  specify  the  particulars  in 
which  such  evidence  is  alleged  to  be  insuf- 
ficient, but  only  so  much  of  the  evidence  as 
is  necessary  to  explain  the  objection,  and 
that  only  the  substance  of  the  reporter's 
notes  shall  be  used;  §  296,  making  it  the 
duty  of  the  judge  in  settling  a  bill  to  strike 
ont  i;ll  redundant  and  useless  matter; 
•nd  §  303,  further  providing  for  the  settling 
'I  a  titaieinent  by  striking  out  redundant 
matter  bv  the  judge.  Farrar  v.  Yankton 
Land  &  Invest.  Co.  23  S.  D.  525,  122  N. 
W.  585. 

318.  The  judgment  will  be  affirmed  where 
the  bill  of  exceptions  is  stricken  from  the 
record,  and  it  appears  that  respondent  is 
entitled  to  a  decision  upon  the  record  as 


it  then  appeared,  and  there  being  no  error 
claimed  except  such  as  was  based  upon 
the  matters  appearing  in  said  purported 
bill  of  exceptions.  Farrar  v.  Yankton  Land 
&  Invest.  Co.  —  S.  D.  — ,  127  N.  W.  609. 

s.  Waiver  of  Eatceptions  and  Attignments 
of  Error. 

See  also  supra,  14,  221,  222. 

319.  Assignments  of  error  in  the  record 
not  discussed  by  the  appellants  will  be  con- 
sidered as  abandoned.  Sioux  Falls 
Pressed  Brick  Co.  v.  Board  of  Education, 

—  S.  D.  — ,  125  N.  W.  201. 

320.  Assignments  of  error  not  referred 
to  in  appellant's  brief  are  deemed  aband- 
oned. I>urand  v.  Preston,  —  S.  D.  — ,  128 
N.  W.  129 ;  Hobart  v.  Frederiksen,  20  S.  D. 
248,  105  N.  W.  168;  Edgemont  Improv.  Co. 
V.   N.   S.  Tubbs  Sheep  Co.   22   S.   D.   142, 

116  N.  W.  1130;  Senn  v.  Connelly,  23  S.  D. 
158,  120  N.  W.  1097;  Reeves  v.  Chicago, 
M.  &  St.  P.  R.  Co.  —  S.  D.  — ,  123  N.  W. 
498;  Johnson  v.  Knapp,  —  S.  D.  — ,  123 
N.  W.  857;  Lawver  v.  Globe  Mut.  Ins.  Co. 

—  S.  D.  — ,  127  N.  W.  615. 

321.  Assignments  of  error  presented  in 
the  abstract  will  be  considered  as  aban- 
doned where  not  discussed  in  the  brief. 
Bolte  V.  Equitable  Fire  Asso.  23  S.  D.  240, 
121   N.  W.  773. 

322.  Assignments  of  error  not  argued 
in  the  appellant's  brief  are  deemed  aband- 
oned under  rule  14  of  the  North  Dakota 
supreme  court,  and  will  not  be  considered 
on  appeal.  Foster  County  Implement  Co. 
V.  Smith,  17  N.  D.  178,  115  N.  W.  fi63. 

323.  Assignments  not  briefed  or  argued 
are  waived.  Olson  v.  Rydl,  —  S.  D.  — , 
126  N.  W.  587;  Schmidt  v.  Beiseker,  — 
N.  D.  — ,  120  N.  W.  1096. 

324.  Failure  of  the  appellant  to  file 
either  abstract  or  brief  in  an  action  sub- 
mitted under  rule  21  of  the  supreme  court, 
will  cause  the  appeal  to  be  treated  as 
abandoned.  Erickson  v.  Stevenson,  21  S. 
D.  96,  110  N.  W.  36;  State  ex  rel.  Chris- 
tianson  v.  Allison,  21  S.  D.  4,  108  N.  W. 
556;  Fanners'  Mut.  Hail  &  Cyclone  Ins. 
Asso.  V.  Roche,  21  S.  D.  90,  109  N.  W.  512. 

325.  Where  neither  party  files  a  brief  the 
order  appealed  from  will  be  affirmed.  Paul 
Book  Co.  V.  Ringsdorf,  —  S.  D.  — ,  130  N. 
W.  83. 

326.  Errors  assigned  but  not  discussed 
in  the  brief  of  counsel  or  oral  arguments, 
will  be  regarded  as  abandoned.  Mitchell 
V.  Black  Eagle  Min.  Co.  —  S.  D.  — ,  128 
N.  W.   159. 

327.  Errors  assigned  in  the  brief,  but 
not  argued,  will  be  deemed  abandoned. 
Kelly  V.  Pierce,  16  N.  D.  234,  12  L.R.A. 
(N.S.)   180,  112  N.  W.  995. 

328.  Assignments  of  error  predicated  up- 
on rulings  of  the  trial  court  in  the  admis- 
sion and  rejection  of  testimony  are  deemed 
abandoned  where  they  are  not  discussed  or 
treated  in  the  brief  in  accordance  with  rule 
14  (91  N.  W.  8)  of  supreme  court.  Pend- 
roy  V.  Great  Northern  R.  Co.  17  N.  D.  433, 

117  N.  W.  53L 
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829.  Assignments  of  error  not  supported 
in  appellant's  brief  by  argument  or  cita- 
tion of  authorities  will  not  be  noticed  by 
the  supreme  court.  Rule  14  (91  N.  W. 
viii)  which  is  applicable  to  the  prepara- 
tion of  briefs  in  criminal  causes,  among 
other  things  provides:  "In  the  body  of  his 
brief  appellajit  shall  present  his  reasons 
in  support  of  each  error  assigned,  with  a 
concise  statement  of  the  principles  of  law 
applicable  thereto  with  authorities  support- 
ing the  same,  treating  each  assignment  re- 
lied upon  separately,  and  such  errors  as 
are  merely  assigned  and  not  supported  in 
the  body  of  the  brief  by  reasons  or  au- 
thorities will  be  deemed  to  have  been  aban- 
doned." Such  rule  will  be  adhered  to  and 
enforced  unless  exceptional  reasons  ap- 
pear why  the  same  should  be  relaxed. 
State  V.  Wright,  —  N.  D.  — ,  120  N.  W. 
1023. 

330.  Where  appellants  in  their  specifica- 
tions of  errdr  caU  attention  particmarly  to 
the  points  wherein  they  claim  the  evidence 
is  insufficient  to  support  certain  findings, 
and  also  specify  certain  rulings  of  the 
court  upon  the  trial  which  they  claim  were 
erroneous,  but  in  their  brief  do  not  call  at- 
tention to  such  insufficiency  of  evidence  or 
errors,  the  supreme  court  will  only  con- 
sider whether  the  findings  of  fact  support 
the  relief  granted  by  the  judgment.  Weit- 
zel  v.  Leyson,  23  S.  D.  367,  121  N.  W.  868. 

t.  Briefs. 

Dismissal  of  appeal  for  defects  in,  see  in- 
fra,   436,    437,    439. 

Presumptions  in  absence  of,  see  infra,  532. 

Specification  of  errors  in,  see  supra,  IV. 
q,  2. 

Failure  to  file,  as  ground  for  dismissal, 
see  infra.  VI.  d,  5,  d. 

Costs  of  printing,  see  infra,  VIII.  d,  2. 

See  also  supra,  143,  161;  infra,  1100. 

331.  The  appellate  court  is  entitled  to 
determine  the  rights  of  appellant  on  the 
assumption  that  a  valid  and  enforceable 
contract  for  the  sale  of  lands  had  been  en- 
tered into  by  him,  where  his  brief  states 
that  the  "parties  entered  into  a  contract" 
for  the  sale  of  the  land.  Sykes  v.  Robbins, 
60  C.  C.  A.  276,   125   Fed.  433. 

332.  Statements  in  the  briefs  on  appeal, 
concerning  the  evidence  are  never  material 
except  in  connection  with  some  ruling  on 
the  admission  or  rejection  of  evidence,  or 
some  particular  wherein  the  evidence  is  al- 
leged to  be  insufficient  to  sustain  the  ver- 
dict or  decision.  Edgemont  Improv.  Co. 
V.  N.  8.  Tubbs  Sheep  Co.  22  S.  D.  142,  116 
X.  W.   1130. 

333.  Where  counsel  for  an  appellant  in 
his  brief  do  not  call  the  attention  of  the 
supreme  court  specifically  to  any  evidence 
showing  that  the  same  was  insufficient  to 
sustain  the  findings  of  the  court,  that 
court  will  not  review  the  same,  notwith- 
standing in  his  assignment  of  errors  he 
has  specified  in  what  respects  certain  evi- 
dence was  insufficient  to  justify  the  find- 


ings; it  being  the  duty  of  counsel  to  point 
out  in  his  brief  and  call  the  attention  of 
the  court  to  the  particular  portions  of  hia 
abstract  giving  the  folios  thereof,  which  he 
deemed  insufficient  to  justify  the  findings 
of  the  court,  as  well  as  in  his  assignment 
of  errors,  as  provided  by  rule  29  of  the 
supreme  court.  Griffin  v.  Walworth, 
County,  20  S.  D.  142,  104  N.  W.  1117. 
Amemdmemt  of. 

334.  The  court  may  in  its  discretion  up- 
on motion  permit  amendments  allowing  as- 
signments of  error  to  be  incorporate  in 
the  brief,  where  same  have  not  been  prop- 
erly included.  Jones  ▼.  Ruff,  12  N.  D. 
74,  96  N.  W.  440. 


V.  Objections  and  Exceptions;   Raising 
Questions  in  Loweb  Ooubt. 

a.  Definitenese;   Bufficienej/, 

1.  In    Oeneral. 

As  to  objections  and  exceptions,  generally, 

see  Trial,  III.  j. 
On    appeal    from    justice's    judgment,    see 

Justice  of  the  Peace,  59. 

336.  A  mere  exception,  after  a  niling, 
without  a  previous  objection  is  a  nullity. 
Sobeck  v.  Bidwell,  —  S.  D.  — ,  124  N.  W. 
431 ;  Edmunds  v.  Inman,  —  S.  D.  — ,  124 
N.  W.  430. 

336.  General  objections  to  questions  and 
to  a  verdict  that  fail  to  point  out  the 
specific  grounds  of  the  objections  are  in- 
adequate. F.  Mayer  Boot  Sl  Shoe  Co.  v. 
Ferguson,  —  N.  D.  — ,  126  N.  W.  110. 

.  337.  Where  in  an  action  to  foreclose 
certain  mortgages,  the  defendants  asked 
for  an  accounting,  the  plaintiff  did  not 
waive  his  right  to  rely  upon  a  settlement 
proved  upon  the  trial  because  he  did  not 
save  an  exception  to  the  ruling  of  the  trial 
court  requiring  a  full  accounting,  where 
the  record  shows  that  at  the  commence- 
ment of  the  trial  an  exception  was  pre- 
served to  a  ruling  permitting  what  was 
designated  preliminary  proof  upon  the 
question  of  the  right  to  an  accounting  at 
all.  Wood  V.  Pehrsson,  --  N.  D.  — >  130 
N.  W.  1010. 

2.  To  Admission  of  Evidence. 
See  also  supra,  112;  infra,  495. 

338.  Where  the  ground  for  an  objection 
to  the  admission  of  evidence  is  not  speci- 
fied, the  objection  must  be  disr^arded  on 
appeal.  McQueen  v.  Bank  of  Edgemont, 
20  8.  D.  378,  107  N.  W.  208. 

339.  An  objection  to  a  question  pro- 
pounded to  witness  as  incompetent,  is  in- 
sufficient to  justify  a  review  on  appeal. 
Davis  V.  Holy  Terror  Min.  Co.  20  S.  D. 
399,  107  N.  W.  374. 

340.  An  objection  that  certain  evidence 
called  for  by  a  question  is  incompetent,  ir- 
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relevant  and  immaterial  is  too  general  or-^ 
dinarily,  and  is  for  that  reason  no  objec- 
tion at  all,  so  far  as  the  objecting  party 
is  concerned.  Buchanan  v.  Minneapolis 
Threshing  Mach.  Co.  17  N.  D.  343,  116  N. 
W.  335. 

341.  An  objection  to  evidence  as  incom- 
petent, irrelevant  and  immaterial  is  too 
general  to  suggest  the  objection  that  the 
evidence  is  incompetent  as  relating  to  a 
transaction  with  a  deceased  person,  whose 
executor  and  heirs  at  law  are  parties  to 
the  action.  First  Nat.  Bank  v.  Warner, 
17  N.  D.  76,  114  N.  W.  1086,  17  A.  *  E. 
Ann.   Cas.   213. 

342.  Objections  to  evidence  that  it  is 
irrelevant,  incompetent  and  immaterial  are 
bad  if  the  objection  is  one  that  might  have 
been  remedied.  Flora  v.  Mathwig,  —  N. 
D.  — ,  121  N.  W.  63. 

343.  A  general  objection  to  the  admis- 
sion of  evidence,  that  it  was  incompetent, 
irrelevant  and  immaterial,  is  insufficient 
and  will  not  be  reviewed  on  appeal,  un- 
less it  clearly  appears  that  the  objection 
coald  not  have  be^  obviated  had  the  same 
been  specifically  pointed  out.  McCabe  v. 
Desnoyers,  20  8.  D.  681,  108  N.  W.  341. 

344.  Error  cannot  be  predicated  upon  the 
overruling  of  an  objection  that  a  question 
was  incompetent,  irrelevant,  and  imma- 
terial, where  the  answer  was  relevant  and 
material,  though  irresponsive,  and  no  mo- 
tion was  made  to  strike  out  Waterhouse 
V.  Joe.  Schlitz  Brewing  Co.  16  S.  D.  692, 
94  K.  W.  587. 

345.  An  objection  to  the  admission  in 
evidence  of  the  laws  and  decisions  of  an- 
other state,  that  the  same  is  "incompetent 
and  immaterial,"  goes  to  the  merits  and  is 
sufficient  in  form  to  be  availed  of  on  ap- 
peal. Bowdle  V.  Jencks,  18  S.  D.  80,  99 
N.  W.  98. 

346.  An  objection  to  a  conversation  by 
defendant's  servant  with  plaintiff's  agent 
on  the  ground  that  it  was  incompetent,  ir- 
relevant and  immaterial  and  not  binding 
on  plaintiff  was  sufficient  to  raise  the 
question  of  its  admissibility  of  such  con- 
versation. Jongworth  v.  Chicago,  M.  &. 
St  P.  R.  Co.  —  S.  D.  — ,  123  N.  W.  695. 

347.  On    a   general    objection,   testimony 
of  an  attorney  as  to  what  was  said  during 
a  consultation   joined   in   by   both   parties 
in   his    office    with    a   view   to   effecting   a 
settlement,   was  properly  excluded  because 
it  was  evidence  of  an  offer  to  compromise; 
and  it  was  immaterial  whether  the  objec- 
tion  would    have    reached   the   competencv 
of  the  testimony  as  a  privileged  communi- 
cation.    International  Harvester  Co.  v.  Mc- 
Keever,  21  S.  D.  91,  109  N.  W.  642. 
AdmlssibUity   under   pleadlac- 
Objection,   generally,   see  Trial,  IIL  J. 
See  also  Pleading,   10,  278. 

348.  If  the  ground  of  objection  to  evi- 
dence is  such  that  the  objection  may  be 
removed  by  an  amendment  of  the  plead- 
ings, the  objection  must  be  made  particu- 
larlv  and  specifically,  if  the  part;y  wish  to 
avail  himself  on  appeal  of  an  objection  of 
such  a  character.     Merrill  v.  ,  Minneapolis 


ft  St  L,  R.  Co.  —  S.  D.  — ,  129  N.  W. 
468. 

349.  Where  the  complaint  has  been 
amended  orally,  which  is  consented  to  by 
defendant,  an  objection  to  that  evidence 
was  inadmissible  under  the  pleadings  is 
not  an  objection  that  the  complaint  bad 
not  been  regularly  amended  and  that  de- 
fendant objected  to  further  proceeding  with 
the  trial  until  the  pleading  had  been  regu- 
larly amended.  Pyke  v.  Jamestown,  15 
N.  D.  167,  107  N.  W.  359. 
Doenmeiitary  eTldence. 

360.  Where  the  record  shows  only  that 
the  party  excepted  to  the  admission  in  evi- 
dence of  a  certain  exhibit,  without  stating 
to  what  the  exception  went,  there  is  noth- 
ing to  show  whether  the  same  was  to  its 
sufficiency  or  its  competency,  and  is  in- 
sufficient. Edmunds  v.  Inman,  —  S.  D. 
— ,  124  N.  W.  430. 

351.  An  objection  to  the  offer  of  notes 
or  documents  in  evidence,  as  incompetent, 
irrevelant  and  immaterial,  is  too  general, 
and  does  not  raise  an  objection  thereto 
that  the  execution  of  the  notes  has  not 
been  proven.  Landis  Mach.  Co.  v.  Konantc 
Saddlery  Co.  17  N.  D.  310,  116  N.  W.  333. 

352.  An  objection  to  the  admission  of  a 
tax  certificate  in  evidence  on  the  ground 
that  it  was  neither  in  statutory  form,  nor 
substantially  so,  is  not  sufficient  to  call 
the  court's  attention  to  the  facts  that 
there  was  a  discrepancy  in  the  dates  there- 
in as  to  the  date  of  the  deed  and  the  date 
of  the  tax  sale,  and  the  supreme  court 
will  not  consider  such  objection  on  appeal. 
Sandys  v.  Robinson,  —  S.  D.  — ,  128  N.  W. 
484. 

353.  Where  the  plaintiff  objected  to  the 
admission  of  the  records  of  the  United 
States  Land  Office  showing  an  application 
by  one  J.  H.  Owsley,  and  the  issuance  of 
a  patent  to  one  Joseph  H.  Owsley,  on  the 
ground  that  there  was  nothing  to  show 
that  the  two  parties  were  one  and  the 
same,  he  could  not  contend  on  appeal  that 
the  records  should  have  been  excluded  be- 
cause there  was  a  variation  between  the 
pleading  and  proof  of  the  name  of  the  per- 
son who  made  the  settlement  upon  the  de- 
fendant's land.  Redwater  Land  ft  Canal 
Co.  V.  Reed,  —  S.  D.  — ,  128  N.  W.  702. 
DepositioBS. 

364.  A  general  objection  to  a  deposition, 
on  the'  ground  of  the  incompetency  or  ir- 
relevancy of  the  evidence  contained  there- 
in, is  not  tenable  where  the  deposition  con- 
tains evidence  material  to  the  issues  not 
subject  to  such  objection.  Hilleboe  v.  War- 
ner, 17  N.  D.  594,  118  N.  W.  1047. 
ConflmliiS  to  Kronnds  stated. 

365.  Where  a  party  makes  a  specific  ob- 
jection to  the  introduction  of  evidence  in 
the  lower  court  on  appeal  he  must  be  con- 
fined to  the  grounds  of  the  objection  raised 
below.  Tilton  v.  Flormann,  22  S.  D.  324, 
117  N.  W.  377. 

3.  To   Inttruotions. 

356.  An  exception  to  the  charge  where- 
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in  the  attention  of  the  court  is  not  called  I 
to  any  specific  error  claimed  is  of  no  avail. 
Wood  V.   Dodge,  23  S.   D.  96,   120  N.  W. 
774. 

367.  An  objection  to  an  instruction  call- 
ing attention  to  an  alleged  error  does  not 
justify  a  review  by  an  appellate  court  on 
other  grounds.     Beiselcer  v.  Moore,   98  C. 

C.  A.  272,  174  Fed.  368. 

358.  An  exception:  "Defendant  excepts 
to  each  and  every  part  of  the  foregoing  in- 
structions," is  insufficient  to  preserve  the 
right  to  review.     Comeau  v.  Hurley,  —  S. 

D.  — ,  123  N.  W.  716. 

359.  An  exception  to  the  charge  of  the 
court:  "And  defendants  duly  excepted  to 
each  and  every  part  of  the  foregoing  in- 
structions at  the  time  they  were  given 
by  the  court  to  the  jury,"  is  insufficient. 
Comeau  v.  Hurley,  —  S.  D.  — ,  123  N.  W. 
714. 

360.  The  appellate  court  will  refuse  to 
consider  alleged  errors  in  the  instructions 
of  the  trial  court  where  the  attention  of 
the  appellate  court  was  not  directed  to  the 
alleged  infirmities  by  specific  exceptions, 
but  by  a  general  exception  to  all  the  in- 
structions given  by  the  court.  Comeau  v. 
Hurley,  22  S.  D.  310,  117  N.  W.  371. 

361.  An  exception  to  separate  and  dis- 
tinct paragraphs  of  an  instruction  relating 
to  different  subjects  is  ioo  general,  where  it 
fails  to  specify  the  particular  portion  of 
the  charge  claimed  as  error.  Pease  v. 
Magill,  17  N.  D.  166,  115  N.  W.  260. 

b.  Necessity  for  EscepHons. 

Consideration  of  questions  not   raised  be- 
low, see  infra,  VII.  f,  5. 
See  also  supra,  4,   149,  288,  289. 

362.  Error  cannot  be  predicated  upon  a 
ruling  to  which  no  exception  is  taken. 
Waterhouse  v.  Jos.  Schlitz  Brewing  Co.  16 
S.  D.  592,  94  N.  VV.  587. 

lAek  of  jnrladlotloii. 
See  also  infra^  534. 

363.  A  defect  of  jurisdiction  of  the  trial 
court,  such  as  want  of  diversity  of  citizen- 
ship which  cannot  be  waived,  and  which 
discloses  the  total  absence  of  power  in 
such  court  to  take  any  affirmative  action 
in  the  suit  will  be  noticed  by  the  appellate 
court  on  its  own  motion,  without  exception 
or  specification  of  error.  Rogers  v.  Penob- 
scot Min.  Co.  83  C.  C.  A.  380,  154  Fed. 
606. 

Admission    or   rejeetlon    of    eTldeaoe. 
See  also  supra,  25;  infra,  399,  972. 

364.  Rulings  upon  evidence  at  the  trial 
will  not  be  reviewed  or  considered  by  the 
supreme  court  upon  appeal  unless  except- 
ed to  at  the  trial.  Redwater  Land  &  Canal 
Co.  V.  Jones,  —  S.  D.  — ,  130  N.  W.  85. 

365.  Unless  exceptions  to  the  admission 
or  rejection  of  evidence  are  taken  and  pre- 
served in  the  record,  under  S.  D.  Code 
Crim.  Proc.  §  419,  they  cannot  be  made 
available  on  a  motion  for  a  new  trial  or  in 
the  supreme  court.  State  v.  Harbour,  — 
S.  D.  — ,  129  N.  W.  565. 


366.  Objections  to  instruments  in  the  dc- 
fendant's  chain  of  title  were  unavailable 
where  based  upon  the  incompetency  of 
other  instruments  introduced  in  evidence, 
but  not  properly  objected  and  excepted  to. 
Redwater  Land  &  Canal  Co.  v.  Jones,  —  S. 
D.  — ,  130  N.  W.  85. 

Imatmotlons. 

Time  for  exception  to  charge,  see  infra, 
388. 

Presumptions  in  absence  of  exceptions  to, 
see   infra,   643,   544. 

See  also  supra,  260;  infra,  913;  Bank- 
ruptcy, 32. 

367.  The  charge  of  the  trial  eourt  not 
having  been  excepted  to  will  be  taken  as 
the  law  of  the  case  on  appeal.  Jones  v. 
Chicago,  M.  &.  St.  P.  R.  Co.  —  S.  D.  — , 
128  N.  W.  323;  Wheaton  v.  Liverpool  * 
L.  &,  G.  Ins.  Co.  20  8.  D.  62,  104  N.  W. 
850;  McCabe  t.  Desnoyers,  20  S.  D.  581, 
108  N.  W.  340;  Greder  v.  Stahl,  22  S.  D. 
139,  115  N.  W.  1129;  Child  v.  Jenkins, 
—  S.  D.  — ,  126  N.  W.  130;  Malloy  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  —  S.  D.  — ,  127 
N.  W.  633. 

368.  Where  no  question  is  saved  as  to 
the  admission  of  testimony,  and  no  ex* 
ceptions  to  the  instructions  of  the  court, 
such  instructions  on  appeal  become  the 
law  of  the  case.  Drake  v.  Great  Northern 
R.  Co.  —  S.  D.  — ,  123  N.  W.  82. 

369.  Instructions,  not  excepted  to,  for 
the  purpose  of  appeal  become  the  law  of 
the  case,  regardless  of  whether  such  in- 
structions would  be  sustained  if  they  had 
been  excepted  to.  Lallier  v.  Pacific  Ele- 
vator Co.  —  S.  D.  — ,  127  N.  W.  658. 

370.  An  assignment  of  error  based  upon 
the  alleged  incorrectness  of  an  instruction 
will  not  be  noticed  upon  an  appeal  to  the 
supreme  court  where  no  exception  was 
teJcen  thereto  on  the  trial.  South  Dakota 
C.  R.  Co.  V.  Smith,  22  S.  D.  210,  116  N.  W. 
1120;  Palmer  v.  Hurst,  22  S.  D.  68,  115 
N.  W.  616. 

371.  Where  no  exception  is  taken  to  tho 
charge,  for  leaving  it  to  the  discretion  of 
the  jury  to  find  upon  certain  particular 
questions  submitted  by  the  defendant,  that 
part  of  the  charge  is  not  subject  to  review 
on  appeal.  Lyons  v.  Chicago,  M.  &  St.  P. 
R.  Co.  —  S.  D.  — ,  128  N.  W.  134. 

372.  An  assignment  of  error  upon  the 
giving  of  an  instruction  will  not  be  noticed 
where  no  foundation  was  laid  for  such  an 
assignment  by  a  proper  exception  to  such 
instruction.  Pease  v.  Magill,  17  NJ  D.  16(i. 
115  N.  W.  260. 

373.  Where  there  is  no  exception  to  any 
instruction  of  the  court  uor  any  further 
instructions  asked  for  by  appellant,  the 
only  question  that  can  be  considered  on 
appeal  is  whether  or  not  under  the  instruc- 
tions as  given  the  evidence  was  sufficient 
to  justify  the  verdict.  Grant  v.  Powers 
Dry  Goods  Co.  23  S.  D.  195,  121  N.  W. 
95. 

374.  Instructions  not  excepted  to  cannot 
be  reviewed  on  appeal,  and  the  designation 
by  counsel  of  certain  portions  of  proposed 
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iaatructions  submitted  to  them  pnrsuant  to 
the  provisions  of  N.  D.  Rev.  Codes  1905, 
§  7021,  is  not  equivalent  to  the  takine  of 
exceptions  as  required  in  the  next  foUow- 
ing  section.     Paulsen  v.  Modem  Woodmeu, 

—  N.  D.  — ,  130  N.  W.  231. 

375.  Where  the  court  at  one  point  of 
its  instructions  fully  and  fairly  instructed 
OB  the  question  of  contributory  negligence, 
the  defendant  cannot  complain  on  appeal 
that  the  court  in  its  summary  omitted 
reference  to  the  question  of  contributory 
negligence,  which  was  unexcepted  to  by  de- 
fendant.    Drake  v.  Great  Northern  R.  Co. 

—  S.  D.  — ,  123  N.  W.  82. 

376.  A  railroad  company  in  an  action 
against  it  to  recover  for  the  loss  of  a  horse 
struck  by  one  of  its  trains,  cannot  main- 
tain that  a  city  ordinance  requiring  the 
continuous  ringing  of  the  engine  bell  with- 
in the  city  was  given  undue  consideration 
by  the  jury,  where  it  is  within  the  issues, 
and  no  exceptions  are  taken  to  the  charge 
on  that  subject.  °  Borneman  v.  Chicago,  St. 
P.  M.  t  O.  R.  Co.  19  S.  D.  459,  104  N.  W. 
208. 

377.  Where  the  court  on  a  trial  for  lar- 
ceny, overruled  the  defendant's  motion  to 
strike  out  testimony  as  to  the  stolen  prop- 
erty because  of  variance  between  the  in- 
formation and  the  proof,  and  the  defend- 
ant excepted  thereto,  and  the  court  in  its 
charge  instructed  the  jury  that  such  vari- 
ance was  immaterial,  but  the  defendant  did 
not  object  thereto,  the  defendant  did  not 
loise  his  right  to  urge  the  error  in  over- 
ruling the  motion  to  strike  out  the  testi- 
mony by  not  excepting  to  the  charge.  State 
V.  Ham,  21  S.  D.  698,  114  N.  W.  713. 
Direetlon   of  verdlet. 

378.  An  assignment  of  error  based  upon 
the  rulings  of  the  trial  court  in  directing 
a  verdict,  where  no  exception  to  such  ruling 
was  taken,  cannot  be  considered.  Kephait 
V.  ContinenUl  Casualty  Co.  17  N.  D.  380, 
116  N.  W.  349. 

379.  The  action  of  the  court  in  directing 
a  verdict  for  either  part  must  be  excepte<l 
to,  and  the  ruling  and  exception  brought 
into  a  settled  statement  of  the  case,  and 
made  a  part  of  the  judgment  roll ;  else  such 
ruling  will  not  be  available  for  error  on  an 
appeal  from  the  judgment.  McNab  v. 
Northern  P.  R.  Co.  12  N.  D.  568,  98  N.  W. 
353. 

380.  The  sufficiency  of  evidence  to  sus- 
tain the  verdict  is  reviewable  on  appeal 
from  an  order  denying  new  trial,  when 
moved  for  upon  the  ground  that  the  verdict 
was  not  supported  by  the  evidence,  without 
exception  to  the  direction  of  the  verdict. 
Dahl  V.  Stakke,  12  N.  D.  325,  96  N.  W. 
353. 

381.  Where,  at  the  close  of  the  evidence, 
defendant  moved  that  a  verdict  be  directed 
in  its  favor,  and  such  motion  was  denied, 
but  no  exception  reserved,  such  ruling,  if 
erroneous,  constituted  an  error  of  law  oc- 
curring at  the  trial,  and,  as  such,  could 
only  be  made  available  on  appeal  upon  ex- 
ception taken.  McNab  v.  Northern  P.  R. 
Co.  12  N.  D.  568,  98  N.  W.  363. 


Jndsmeat    noiwltbstaadlac    Terdlet. 

382.  Whether  or  not  the  trial  court  was 
right  in  holding  that  the  testimony  was  in- 
sufficient to  sustain  a  verdict  for  defend- 
ant, and  in  rendering  judgment  for  plain- 
tiff, notwithstanding  the  verdict,  will  not 
be  determined  on  appeal,  where  no  excep- 
tion was  taken  to  such  action  in  the  trial 
court.  Hatcher  v.  Northwestern  Nat.  Ins. 
Co.  —  C.  C.  A.  — ,  184  Fed.  23. 
Fimdlmcs  and  jndcment. 

See  also  infra,  453. 

383.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
S  293,  and  Rev.  Civ.  Code,  §  24G5,  it  is  not 
necessary  to  take  an  exception  to  findings 
of  fact  to  have  the  sufficiency  of  the  evi- 
dence determined  on  appeal.  Kelly  v. 
Wheeler,  22  S.  D.  611,  119  N.  W.  994. 

384.  Under  S.  D.  Code,  Civ.  Proc.  §  293. 
findings  and  judgment  are  deemed  to  have 
been  excepted  to,  for  the  purpose  of  sup- 
porting an  appeal,  though  no  exceptions 
are  taken  to  such  judgment  or  findings. 
State  ex  rel.  Koontz  v.  Brown,  —  S.  D.  — , 
125  N.  W.  294. 

385.  Nonconformity  of  the  judgment  to 
the  findings  may  be  reviewed  on  the  record 
without  exceptions.  Western  Mfg.  Co.  v. 
Peabody,  —  N.  D.  — .  122  N.  W.  332. 

386.  No  question  as  to  the  sufficiency 
of  evidence  to  sustain  the  court's  findings 
can  be  considered  by  the  supreme  court, 
where  the  trial  court  makes  findings  of  fact 
and  conclusions  of  law  and  no  exceptions 
thereto  are  disclosed  by  the  record,  and  no 
requests  for  findings  were  made  on  behalf 
of  the  appellant,  or  refused  by  the  trial 
court.  Thomas  v.  Ryan,  —  S.  D.  — ,  123 
N.  W.  68. 

c.  Time  for  Ewceptioiu. 

Time    for   objections   and   exceptions,   gen- 
erally, see  Trial,  109-112. 

387.  Exceptions  may  be  settled  after  an 
appeal  has  been  perfected.  Juckett  v.  Fargo 
Mercantile  Co.  18  S.  D.  347,  100  N.  W.  742. 

388.  An  exception  to  the  charge  of  the 
court  taken  after  the  entry  of  judgment 
comes  too  late  and  cannot  be  considered  on 
appeal,  under  S.  D.  Rev.  Code  Civ.  Proc. 
§  267,  providing  that  exceptions  to  the  giv- 
ing or  refusing  any  instruction,  or  to  its 
modification  or  change,  may  be  taken  at  any 
time  before  the  entry  of  the  final  judgment. 
Mosteller  v.  Holborn,  20  S.  D.  645,  108  N. 
W.  13. 

d.  Raising  Questions  iy  Motion  or  Other 
Modes. 

1.  In  General. 
See  also  supra,  332,  386;   infra,  644. 

380.  A  question  not  properly  raised  at 
the  trial  will  not  be  considered  on  appeal. 
IjottuB  V.  Agrant,  18  S.  D.  55,  99  N.  W. 
90. 

390.  Indefiniteness  in  a  stipulation  under 
which  evidence  is  received  on  the  trial  in 
the  district  court  cannot  be  taken  advan- 
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tage  of  on  appeal,  unless  based  on  some  ob- 
jection or  motion  made  in  the  trial  court. 
AicLain  v.  Numberg,  10  K.  D.  138,  112  N. 
W.  246. 

391.  If  a  party  desires  to  predicate  error 
upon  remarks  of  opposing  counsel  before 
tbe  jury,  claimed  to  amount  to  misconduct, 
he  should  ask  for  a  ruling  as  to  the  pro- 
priety of  such  remarks,  or  ask  the  court  to 
disregard  the  same,  and  if  the  ruling  of 
court  is  erroneous  appeal  therefrom.  State 
V.  Holburn,  23  S.  D.  209,  121  N.  W.  100. 

392.  A  statement  in  a  motion  for  a  di- 
rected verdict,  that  the  evidence  does  not 
show  that  the  plaintiff  found  a  purchaser 
who  was  willing,  able  and  ready  to  pay 
any  price  for  the  land,  where  the  evidence 
shows  beyond  dispute  that  a  purchaser  was 

''  found  who  entered  into  a  contract  to  pur- 
chase, is  not  sufficient  to  call  the  court's 
attention  to  any  variation  between  the  in- 
structions given  by  the  vendor,  and  the 
terms  agreed  upon  by  the 'agent  with  the 
purchaser.  Dilger  v.  Griffith,  —  S.  D.  — , 
128  N.  W.  487. 

j  393.  In  a. trial  for  larceny,  tbe  father  of 
accused  was  asked  on  cross-examination: 
"You  have  been  a  witness  for  your  son  be- 
fore, haven't  you,  in  matters  where  he  has 
gotten  into  trouble  T"*  The  question  was  ob- 
jected to,  among  other  grounds,  that  it  was 
asked  to  "prejudice  the  jury."  No  request 
was  made  of  the  court  to  instruct  the  jury 
not  to  consider  the  question,  or  to  advise 
the  jury  that  such  question  was  improper, 
and  there  was  no  other  record  upon  the  trial 
in  relation  to  the  matter.  I'he  abstract 
disclosed  that  error  was  not  assigned  in  the 
asking  of  the  question,  but  that  the  court 
erred  in  not  advising  the  jury  that  opposing 
counsel  was  guilty  of  misconduct  in  pro- 
pounding the  question.  Held:  the  party 
should  have  requested  the  court  to  advise 
the  jury  to  disregard  the  question,  if  he 
considered  it  erroneous.  State  v.  Uolburn, 
23  S.  D.  209,  121  N.  VV.  100. 
Effect  of  failure  to  make  flndlmc. 

394.  Where  there  is  no  finding  by  the 
trial  court  on  the  question  of  whether  a  set- 
tlement was  obtained  by  fraud,  mistake  or 
undue  influence  the  supreme  court  is  not 
authorized  to  consider  the  evidence  bearing 
on  the  same.  Craigo  v.  Craigo,  22  S.  D. 
417,  118  N.  W.  712. 

395.  The  failure  of  the  trial  court  to 
make  any  finding  with  regard  to  the  deed 
under  which  plaintiff  in  an  action  to  quiet 
title  to  land  claimed,  did  not  prevent  the 
supreme  court  from  noticing  such  deed 
where  the  trial  court  found  that  the  plain- 
tiff was  the  owner  of  the  property  and  en- 
titled to  possession,  as  this  finding  includes 
any  deed  introduced  in  evidence  conveying 
the  title  to  the  plaintiff.  Simonson  v.  Mon- 
son,  22  S.  D.  238,  117  N.  W.  133. 

2.  Offer  of  Evidence;  Stating  Object;  Mo- 
tion to  Strike  Out. 

See  also  supra,  101. 


taining  an  objection  to  a  question  is  not 
available  to  appellant  where  there  was  no 
offer  of  proof.  Bristol  &  S.  Co.  t.  Skabble, 
17  N.  D.  271,  115  N.  W.  841. 

397.  Error,  if  any,  in  sustaining  objeo- 
tions  to  questions  put  to  an  adverse  party 
on  cross-examination,  under  N.  D.  Rev. 
Codes  1905,  §  7252,  cannot  be  taken  advan- 
tage of  on  appeal,  where  there  was  no  offer 
or  showing  that  the  answers  would  be  ma- 
terial under  the  issue  framed  by  the  plead- 
ings. Soules  V.  Brotherhood  of  American 
Yeomen,  —  N.  D.  — ,  120  N.  W.  760. 

398.  Errors  assigned  on  the  rulings  of  th« 
trial  court  sustaining  objections  to  ques- 
tions propounded  to  a  witness  cannot  be 
reviewed,  in  the  absence  from  the  record 
of  any  offer  of  proof  showing  what  facts  the 
appellant  expected  to  establish  by  the  ques- 
tions objected  to,  where  the  questions  them- 
selves do  not  disclose  the  materiality  and 
competency  of  the  expected  answers.  Regan 
V.  Jones,  14  N.  D.  691,  105  N.  W.  613. 

399.  The  appellant  cannot  complain  on 
appeal  that  the  trial  court  erred  in  com- 
pelling him  to  submit  to  the  decree  without 
being  allowed  to  offer  any  evidence  in  his 
behalf,  where  the  record  discloses  no  offer  on 
his  part  of  any  evidence  nor  exception  to 
any  ruling  of  the  court  on  the  introduction 
or  rejection  of  evidence.  Van  Ciso  v.  Pratt, 
—  S.  D.  — ,  128  N.  W.  619. 
Motion  to  strike  out. 

400.  One  on  trial  for  the  murder  of  his 
brother  in  which  the  motive  alleged  was  to 
secure  the  proceeds  of  insurance  policies 
on  the  life  of  deceased,  who  called,  as  a 
witness,  a  banker  who  testified  that  the  ac- 
count was  in  the  name  of  defendant,  but 
that  the  brother  had  the  right,  pursuant  to 
an  agreement  with  tbe  bank,  to  draw  checks 
against  the  deposit,  cannot  complain  on 
appeal,  of  an  answer  on  cross-examination, 
that  it  was  funds  that  was  received  from 
the  life  insurance  of  a  third  brother,  made 
in  reply  to  the  question  as  to  what  trans- 
action took  place  between  the  witness,  the 
deceased,  and  the  defendant  with  refer- 
ence to  the  funds  upon  which  the  deceased 
was  to  draw  checks,  in  absence  of  any  mo- 
tion to  strike  out  such  answer  as  not  re- 
sponsive to  the  question.  State  v.  Ck>le- 
man,  17  S.  D.  594,  98  N.  W.  176. 

401.  The  contention  that  examination  of 
a  witness  upon  an  incompetent  matter  did 
not  constitute  error  because  the  nature  of 
the  questions  was  such  that  they  did  not 
disclose  to  the  court  whether  the  answers 
would  be  competent  or  incompetent,  and 
that  defendant  should  have  moved  to  strike 
out  the  answer,  is  met  by  the  fact  that 
after  some  of  the  questions  had  been  pro- 
pounded, it  must  have  been  apparent  to  the 
court  that  they  related  to  incompetent 
declarations.  State  v.  Moeller,  —  N.  D. 
— ,  126  N.  W.  668. 

3.  Motion  for  New  Trial, 

Review   of   discretion   on    motion   for   new 
trial,  see  infra,  VII.  f,  3,  ♦. 
396.  An  alleged  error  of  the  court  in  sus- '  Necessity  of  motion,  see  infra,  VTI.  f,  6,  6. 
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BcTwv  of  rafficiency  of  bill  of  exceptions 
OD  motion  for  new  trial,  lee  infra,  721. 

Bcriew  of  sofl&ciency  of  order  granting  new 
trial,  aee  infra,  722. 

See  also  snpra,  207,  272,  274,  286,  287,  205. 

402.  Where  a  motion  for  a  new  trial  was 
baaed,  in  part  at  least,  upon  a  purports 
lull  of  exceptions,  wbicb  had  been  stricken 
from  tbe   record,   there   is   nothing  before 
the   supreme    court    upon   which    it    could 
base  a  decision  upon  the  merits  of  the  ap- 
peal.    John    Deere    Plow   Co.   v.    Lalceside 
SUte  Bank  —  8.  D.  — ,  127  N.  W.  809. 
403.  On  a  motion  for  a  new  trial,  based 
upon  the  minutes  of  the  court,  alleged  er- 
rors not  properly  specified  in  the  notice  of 
intention  to  move  for  a  new  trial  cannot 
be  considered  on  appeal.    State  use  of  Hart- 
Parr  Co.  T.  Robb-Lawrence   Co.   17  N.  D. 
257,  16  LJIJL(N.S.)    227,  116  N.  W.  846. 
SvSeleBey  of  evldenee. 

404.  Specifications  of  error  and  of  particu- 
lars io  which  the  evidence  is  claimed  to  be 
insufficient  to  support  the  findings  contained 
in  &  motion  for  new  trial  cannot  be  con- 
sidered on  appeal  unless  contained  in  or 
annexed  to  the  bill  of  exceptions  used  on 
tbe  motion  as  required  by  B.  D.  Code  Civ. 
Proc.  §  303,  subda.  2,  3,  or  in  the  notice  of 
intention  as  provided  bv  snbd.  4.  Wenke  v.  I 
Hill,  17  S.  D.  305,  96  N.  W.  103. 

405.  Tbe  appellate  court  will  not  review 
the  sufficiency  of  the  evidence  on  appeal 
from  an  order  denying  a  motion  for  a  new 
trial  on  the  ground  that  the  evidence  was 
insufficient  to  support  the  verdict,  where 
the  bill  of  exceptions  on  the  motion  for  a 
new  trial  failed  to  indicate  on  what  points 
the  evidence  was  insufficient.  Boettcher  ▼. 
Thompwjn,  17  S.  D.  177,  95  N.  W.  874. 

406.  Under  S.  D.  Code  Civ.  Proc.  §  303, 
Mobd.  3,  providing  that  the  statement  shall 
specify  the   particulars   in  which   the   evi- 
dence is  alleged  to  be  insufficient,   and   if 
no  specification  is  made,  the  statement  shall 
be  disr^arded   on  hearing  of  the  motion, 
while  the  bill  of  exceptions  is  properly  be- 
fore the  appellate  court  for  tbe  determina- 
tion of  tbe  motion  made  for  the  direction 
of  a  verdict,  it  cannot  properly  be  consid- 
ered in  determining  the  question  as  to  the 
sufficiency   of   the   evidence   to   justify   the 
verdict  for  the  reason  that  the  same  could 
not  be  considered  by  the  trial  court  on  mo- 
tion for  a  new  trial,  and  consequently  can- 
not be  considered  by  tbe  supreme  court  on 
appeal.    Paxton  k  G.  0>.  v.  Starkweather, 

—  S.  D.  —  128  N.  W.  479. 

407.  Whether  a  verdict  in  a  criminal  case 
is  against  the  evidence  or  not  will  not  be 
reviewed  on  appeal,  unless  the  motion  for 
a  new  trial  specifies  as  error  that  the  ver- 
dict ia  against  tbe  evidence,  and  failure  by 
the  state  to  object  to  tbe  motion  for  a  new 
trial  when  made  without  any  specification 
is  not  a  waiver  of  the  right  to  raise  the 
ooestion  in  this  court.     State  v.  Empting, 

—  N.  D.  — ,  128  N.  W.  1119. 

Snpp.  Dak.  Dig. — 5. 


VL  PBEUimcAKT    Monoifs    Ain»    Obdbs; 

DlSIUSSAL. 

a.  In  Oeuerdl. 

Costs  on  dismissal,  see  infra,  1156. 

Diamissal  of,  as  an  adjudication,  see  Infra, 
1175. 

E^eet  of,  on  right  to  take  subsequent  ap- 
peal, see  infra,  1180,  1182. 

Dismissal  of  appeal  from  justice's  judgment, 
see  Justice  of  the  Peace,  VI.  g. 

408.  The  dismissal  of  an  appeal  from  an 
entire  decree  for  divorce  and  alimony  will 
be  without  prejudice  where  the  divorce 
alone  might  be  appealable  and  an  luquali- 
fied  dismissal  would  by  reason  of  North 
Dakota  supreme  court  rule  36  (91  N.  W. 
xiii.)  effect  an  affirmance  of  the  whole 
decree.  Tnttle  t.  Tuttle,  —  N.  D.  — ,  124 
N.  W.  429. 

b.  Procedure  on  Uotion  to  Di*mi*a. 

Appeal  from  justice's  judgment,  see  Justice 
of  the  Peace,  47. 

409.  Whether  or  not  the  judgment  roll 
presents  reversible  error  is  a  question  for 
consideration  on  the  merits,  not  on  a  mo- 
tion to  dismiss.  Collins  v.  Gladiator  Consol. 
Gold  Min.  i.  Mill.  Co.  19  S.  D.  358,  103  N. 
W.  385.     , 

410.  An  objection  to  the  dismissal  of  an 
appeal  cannot  be  urged  upon  tbe  ground 
that  the  motion  to  dismiss  did  not  state 
that  the  ground  for  dismissal  was  Uie  fail- 
ure of  the  appellant  to  prosecute  the  appeal 
with  due  diligence,  where  the  order  to  show 
cause  why  the  appeal  should  not  be  dis- 
missed was  based  upon  an  affidavit  which 
set  forth  the  facts  of  delay  upon  which  the 
respondent  relied.  Brink  v.  Whistler,  21  S. 
D.  126,  110  N.  W.  94. 

c.  Time  for  Motion  to  Ditnitt. 

411.  A  motion  to  dismiss  an  appeal  for 
an  alleged  irregularity  which  is  not  of  a 
jurisdictional  nature  .will  not  be  entertained, 
when  not  urged  until  after  the  appeal  has 
been  argued  on  the  merits  and  a  rehearing 
orderd.  Ravmond  v.  Edelbrock,  15  N.  D. 
231,  107  N.  W.  194. 

d.  Groundg  for  Di»mit$al. 


1.  In  Qeneral. 

Appeal  from  justice's  judgment,  i 
of  the  Peace,  4»-52. 


Juati< 


412.  A  motion  to  dismiss  an  appeal  whi  h 
is  based  upon  the  ground  that  the  appellant 
assigned  the  subject-matter  of  the  action 
after  judgment,  and  before  the  appeal  was 
taken,  will  be  denied,  where  it  appears  that 
the  appeal  was  in  fact  taken  and  is  being 
prosecuted  in  this  court  by  the  assignee. 
Sykes  v.  Beck,  12  N.  D.  242,  96  N.  W.  844. 

413.  It  cannot  be  concluded  that  an  ap- 
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peal  from  a  judgment  is  merely  for  delay, 
or  that  appellant  bas  so  far  failed  to  prose- 
cute It  with  reasonable  diligence,  where  it 
appears  that  the  appeal  was  taken  within 
two  years  after  the  filing  of  the  judgment 
roll  as  provided  by  S.  D.  Rev.  Code  Civ. 
Proc.  §  442,  and  appellant's  failure  to  print 
his  abstract  and  brief  may  be  excused  be- 
cause of  the  pendency  of  a  motion  to  dis- 
miss. Collins  V.  Gladiator  Consol.  Gold 
Min.  &  Mill.  Co.  19  S.  D.  358,  103  N.  W. 
38S. 

2.  Double  Appeal. 
See  also  supra,  47,  48. 

414.  An  appeal  from  an  order  vacating 
a  first  judgment  and  granting  a  new  trial 
on  motion  of  the  respondent,  and  from  the 
order  denying  appellant's  motion  to  vacate 
a  second  judgment  and  grant  him  a  new 
trial,  will  be  dismissed  for  duplicity  as  call- 
ing for  the  review  of  errors  occurring  at  two 
separate  trials.  Ewing  v.  Lunn,  21  S.  i). 
58,  109  N.  W.  642. 

416.  Where  the  appellant  filed  a  notice 
of  appeal  before  the  judgment  was  per- 
fected, and  then  because  such  was  prema- 
turely filed,  filed  another  notice  of  appeal 
and  perfected  the  appeal  after  the  enroll- 
ment of  the  judgment,  the  motion  of  the 
respondent  to  dismiss  the  second  appeal  be- 
cause the  former  was  still  pending,  will  be 
denied,  as  the  first  appeal  should  1^  allowed 
to  be  withdrawn  by  the  respondent,  it  hav- 
ing been  his  intent  to  abandon  the  same,  and 
no  bad  faith  having  entered  into  his  actions, 
under  S.  D.  Code  Civ.  Proc.  §  461,  providing 
for  the  correction  of  defects  in  perfecting 
an  appeal  upon  just  terms.  Gorman  v. 
Madden,  —  S.  D.  — ,  128  N.  W.  614. 

3.  Payment  of  Costs. 

410.  Payment  of  costs  to  the  clerk,  pur- 
suant to  an  order  of  court,  without  ptuu.  of 
the  acceptance  thereof  by  the  appellant,  is 
not  ground  for  the  dismissal  of  tue  appeal. 
State  ex  rel.  Heffron  v.  Bleth,  —  N.  I).  — , 
127  N.  W.  1043. 

4.  Change  of   Circumstanees   Pending  Ap- 


417.  An  appeal  from  a  judgment  denying 
an  application  under  N.  D.  Kev.  Coded 
1899,  §  363,  to  suspend  a  sheriff  will  be  dis- 
missed, where  he  has  since  been  tried  and 
acquitted  in  summary  proceedings  under 
§  7838  and  his  term  of  office  has  expired. 
State  ex  reL  Frich  v.  Moody,  15  N.  D.  230, 
106  N.  W.  1136. 

418.  Where  a  tenant,  pending  an  appeal 
from  a  judgment  against  him  in  justice's 
court  in  an  action  of  forcible  detainer  for 
the  possession  of  real  estate  and  for  the 
recovery  of  unpaid  rent,  surrenders  the  pos- 
session of  the  property,  the  trial  may  legal- 
ly continue  in  the  district  court  to  deter- 
mine the  issue  on  the  question  of  rent.  Mc- 
Lain  v.  Nurnberg,  16  N.  D.  144,  112  N.  W. 
243. 


419.  An  appeal  from  an  order  on  habeas 
corpus  remanding  the  appellant  to  the  cus- 
tody of  the  sheriff  will  be  dismissed  where 
appellant's  term  of  imprisonment  expired 
prior  to  the  appeal  from  the  order.  Ro 
Wilken,  22  8.  D.  135,  115  N.  W.  1075. 

5.  Irregularity  or  Delay  in  Papers  or  Pro- 
ceedings. 

a.  In  Oeneral. 

420.  Failure  to  comply  with  rules  of 
court  in  reference  to  appeals  under  N.  D. 
Rev.  Codes  1899,  §  5630,  is  not  ground  for 
affirming  the  judgment  or  dismissing  the 
appeal  m  case  of  an  appeal  from  a  judg- 
ment rendered  pursuant  to  §  5555.  Mil- 
burn-Stoddard  Co.  v.  Stickney,  14  N.  D.  282, 
103  N.  W.  752. 

(.  Delay  in  Taking  Appeal. 

421.  An  appeal  from  an  order  denying  a 
new  trial,  made  after  judgment,  and  also 
from  the  judgment,  previously  rendered, 
constitute  but  one  appeal,  the  appeal  from 
the  order  being  merely  incidental  to  the 
appeal  from  the  judgment,  and  therefore 
the  appeal  from  the  order  will  not  be  dis- 
missed because  not  taken  within  GO  days 
after  notice  of  the  order,  under  S.  D.  Rev. 
Code  Civ.  Proc.  §  442,  requiring  an  appeal 
to  the  supreme  court  to  be  taken  witliiii 
sixty  days  after  written  notice  of  the  order 
shall  have  been  given  to  the  party  appeal- 
ing, but  providing  that  every  other  appeal 
must  be  taken  within  two  years  after  the 
judgment  shall  be  perfected  by  filing  the 
judgment  roll.  McVay  v.  Bridgman,  17  S 
D.  424,  97  N.  W.  20. 

c.  Premature  Appeal. 

422.  An  appeal  will  not  be  dismissed  on 
the  ground  that  it  was  taken  before  the 
filing  of  the  judgment  roll,  where  such  roll 
was  filed  before  service  of  notice  of  appeal 
on  the  clerk  of  the  court,  though  after  serv- 
ice on  respondent's  attorney,  under  Dak. 
Comp.  Laws  1887,  §  6215,  providing  that 
the  appeal  shall  be  taken  by  service  of  the 
notice  of  appeal  on  the  adverse  party  and 
on  the  clerk  of  the  court.  Brannon  v.  White 
Lake  Twp.  17  S.  D.  83,  96  N.  W.  284. 

d.  Lack  of  Prosecution;  Delay  in  Filing  or 
Failure  to  File  Papers. 

Appeal  from  justice's  judgment,  see  Justice 

of  the  Peace,  49-52. 
See  also  supra,  410. 

423.  Where  there  was  ample  time  be- 
tween the  perfecting  of  an  appeal,  and  the 
opening  of  the  next  term  of  the  supreme 
court  in  which  to  have  complied  with  the 
requirements  of  the  statute  and  the  rules  of 
the  supreme  court,  and  no  attempt  is  made 
to  excuse  the  delay  in  filing  the  record,  but 
on  the  contrary  an  untenable  ground  for 
delay  is  raised  by  the  appellant,  the  appeal 
will  be  dismissed.  Brink  v.  \^'histler,  21 
8.  D.  126,  110  N.  W.  94. 
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Bill  of  ezeeptlou. 

424.  The  failure  to  serve  and  settle  a  bill 
of  exceptions  is  no  ground  for  dismissing 
the  appeal,  as  the  appeal  may  be  taken 
from  the  judgment  alone,  and  the  only  mo- 
tion that  could  be  properly  made  in  such 
a  case  would  be  to  strike  the  bill  of  excep- 
tions from  the  record.  Schlachter  v.  St. 
Bernard's  Roman  Catholic  Church,  20  S. 
D.  186,  106  N.  W.  279. 

AlMtv««t  aad  brief. 

425.  An  appeal  will  be  dismissed  for  fail- 
ure to  file  abstracts  or  briefs.  Todd  v.  Carr, 
17  8.  D.  514,  97  N.  W.  720. 

426.  An  appeal  will  be  dismissed  on  the 
presumption  that  there  are  no  questions 
upon  which  a  decision  is  desired,  where  no 
abstracts  or  briefs  have  ever  been  filed. 
Kussell  T.  Deadwood  Development  Co.  16 
S.  D.  644,  94  N.  W.  693. 

427.  An  appeal  will  be  dismissed  for  want 
of  prosecution,  where  the  original  record 
bas  not  been  filed,  and  no  briefs  or  abtracts 
have  been  either  filed  or  served  by  either 
party.  Meyer  v.  Chicago,  M.  &  St.  P.  R. 
Co.  22  8.  D.  377,  117  N.  W.  1037. 

428.  Where  an  appellant  fails  to  have 
prepared  and  served  his  abstract  and  brief 
as  provided  by  the  rules  of  the  supreme 
court,  and  also  fails  to  comply  with  terms 
nf  stipulation  extending  time  therefor,  re- 
spondent is  entitled  to  a  dismissal  of  the 
tppeal.  Bunday  v.  Smith,  23  S.  D.  308,  121 
N.  W.  792. 

429.  The  appellate  court  will  presume 
that  an  appeal  has  been  abandoned  and 
cither  dismiss  the  appeal  or  affirm  the  judg- 
ment, where  appellant  failed  to  file  a  brief 
for  more  than  six  months  after  the  ease  had 
lieen  placed  upon  the  calendar  and  regular- 
ly submitted  under  the  rules  of  the  court. 
Welch  v.  Synoground,  17  8.  D.  614,  97  N. 
W.  720. 

430.  An  appeal  will  be  dismissed  on  the 
ground  of  abandonment  and  the  judgment 
"f  the  trial  court  affirmed,  where  although 
the  abstract  was  filed  before  the  expiration 
of  the  time  therefor,  no  brief  was  filed  be- 
fore that  time,  and  no  order  or  stipulation 
extending  the  time  to  file  briefs  was  made 
and  there  was  no  appearance  on  the  day 
«*t  for  oral  argument.  Whitcher  v.  Foote, 
-  S.  D.  — ,  128  N.  W,  1022. 

431.  Where  the  attorneys  of  an  accused 
failed  to  file  an  abstract  on  appeal  from  a 
judgment  of  conviction,  within  the  time 
fixed  by  the  rules  of  the  supreme  court 
governing  appeals,  and  such  failure  is  not 
excused  except  that  one  of  the  attorneys 
luui  been  sick,  such  sickness  however  occur- 
ring after  the  time  for  filing  the  abstract 
hsd  expired,  the  supreme  eourt  will  dis- 
wiss  the  appeal.  State  v.  Frazier,  —  S.  D. 
-,  128  N.  W.  322. 

432.  Where  the  appellant  failed  to  serve 
or  file  his  abstract  in  accordance  with  the 
South  Dakota  supreme  court  rules  7  and 
10,  providing  that  within  thirty  days  after 
service  of  notice  of  appeal,  appellant  shall 
•«ve  upon  the  adverse  party  a  copy  of  the 
abstract  and  brief  and  file  copies  thereof 


with  the  clerk  of  the  supreme  court,  and 
in  resistance  to  a  motion  to  dismiss  the  ap- 
peal, filed  with  the  clerk  of  the  supreme 
court,  an  affidavit  attempting  to  excuse 
such  failure  to  file  and  serve  the  abstract 
and  brief  on  time,  and  such  affidavit  was 
not  filed  within  six  days  after  the  servicb 
of  the  order  to  show  cause  why  such  appeal 
should  not  be  dismissed,  as  required  by 
rule  22,  and  where  the  appellant's  brief  has 
never  been  filed,  the  appeal  will  be  dis- 
missed. Neilson  v.  Chicago  jc  N.  W.  R.  Co. 
—  S.  D.  — ,  129  N.  W.  907. 

e.  Aa  to  Settling   and  Certifying  Papert. 

433.  A  motion  to  dismiss  an  appeal  on 
the  ground  that  a  material  portion  of  the 
appellant's  abstract  was  never  proposed  for 
settlement  will  be  denied  when  the  files  dis- 
closed a  "statement  of  the  case"  and  a  cer- 
tificate of  the  judge  settling  it  as  such,  and 
such  settled  case  appears  to  contain  all  the 
proceedings  in  the  abstract,  although  not 
put  together  in  the  usual  order  and  al- 
though portions  thereof  are  informal.  Scott 
V.  Northwestern  Port  Huron  Co.  17  N.  D. 
91,  116  N.  W.  192. 

/.  Aa  to  Contents,  Sufficiency,  etc.,  of  Rec- 
orda  and  Papers  Qenerally. 

434.  A  failure^  to  follow  the  provisions  of 
N.  D.  Rev.  Codes  1906,  §  7325,  by  enumerat- 
ing, in  an  order  made,  all  the  papers  on 
which  an  appeal  is  based,  does  not  neces- 
sarily authorize  a  dismissal  of  the  appeal 
from  such  order.  State  ex  rel.  Heffron  v. 
Bleth,  —  N.  D.  — ,  127  N.  W.  1043. 

435.  The  printing  of  the  records  and  files, 
essential  to  a  proper  consideration  of  an 
appeal  from  an  order  confirming  a  tax  sale, 
in  the  abstract  submitted  to  the  appellate 
court,  and  argued  with  the  case  on  appeal 
from  the  judgment  ordering  such  safe,  is 
not  sufficient  ground  for  dismissing  the  ap- 
peal from  the  order.  Easton  y.  Craomer,  19 
S.  D.  224,  102  N.  W.  944. 

Abatraet  and  brief. 
See  also  infra,  439. 

436.  An  appeal  will  not  be  dismissed  be- 
cause the  abstract  and  brief  are  not  printed 
in  the  manner  prescribed  by  the  South 
Dakota  supreme  court,  rule  18,  as  such 
rule  fixes  the  penalty  as  a  denial  of  costs 
for  printed  matter  not  in  the  form  re- 
quired. McVay  v.  Bridgman,  17  8.  D.  424, 
97  N.  W.  20. 

437.  An  appeal  will  not  generally  be  dis- 
missed for  the  failure  of  the  appellant's 
brief  to  refer  to  the  portions  of  the  ab- 
stract on  which  he  relies  to  sustain  his 
points,  providing  a  reasonable  excuse  is 
presented  and  he  will  be  permitted  to 
amend  the  brief  on  payment  of  a  reasonable 
fee  to  the  opposing  attorney.  McVay  v. 
Bridgman,  17  S.  D.  424,  07  N.  W.  20. 
Statentemt  of  ease. 

438.  The  fact  that  a  statement  of  case, 
settled  for  the  purpose  of  a  review  of  thp 
entire  case  in  this  court  in  an  action  tried 
under  N.  D.  Rev.  Codes  1899,  §  5630,  docs 
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not  contain  all  of  the  evidence  offered,  will 
not  sustain  a  motion  to  dismiss  an  appeal, 
which  has  been  regularly  perfected,  but  the 
sufliciency  or  insufficiency  of  the  statement 
merely  affects  the  power  of  this  court  to 
review  the  evidence.  Sykes  v.  Beck,  12  N. 
D.  242,  96  N.  W.  844. 
AMiKmnemts  of  error. 

439.  The  absence  of  proper  assignments 
of  error,  or  the  entire  absence  of  such,  in 
the  brief,  is  not  ground  for  the  dismissal  of 
an  appeal.  Johns  v.  Ruff,  12  N.  D.  74,  95 
N.  W.  440. 

g.  At  to  Bond. 

440.  Where  a  single  undertaking  is  given 
upon  appeal  from  a  final  judgment  _  and 
from  an  order  denying  a  new  trial,  if  it 
merely  recites  the  appeal  from  the  judg- 
ment, the  appeal  from  the  order  is  inef- 
fectual and  may  be  dismissed  upon  motion. 
Sucker  State  Drill  Co.  v.  Brock,  18  N.  D. 
598,  120  N.  W.  757. 

441.  An  appeal  will  not  be  dismissed  be- 
cause the  undertaking  failed  to  state  the 
residences  of  the  sureties  where  a  notice 
served  by  the  appellant  states  such  resi- 
dences. Gorman  v.  Madden,  —  S.  D.  — , 
128  N.  W.  614. 

442.  An  appeal  will  be  dismissed  for  the 
failure  of  the  appellant  to  file  an  original 
undertaking  with  the  notice  of  appeal  and 
serve  a  copy  of  the  notice,  as  required  by 
the  express  provisions  of  Code  Civ.  Proc. 
S  457,  and  as  impliedly  required  by  §  458, 
which  provides  that  the  respondent  may 
within  ten  days  after  service  of  notice  of 
appeal,  except  to  the  sufficiency  of  the  sure- 
ties in  the  undertaking.  Morrison  y. 
O'Brien,  17  S.  D.  372,  97  N.  W.  2. 

h.  A»  to  Notice. 

443.  Failure  to  serve  notice  of  appeal  by 
one  defendant  upon  his  codefendant,  against 
whom  the  action  was  dismissed  by  the  trial 
court,  is  not  ground  for  dismissing  the  ap- 
peal on  motion  of  plaintiff,  when  the  ap- 
pellant does  not  rely  upon  the  dismissal  as 
error,  and  the  respondent  has  not  appealed 
from  the  order  or  judgment  of  dismissal. 
O'Keefe  v.  Omiie,  17  N.  D.  404,  117  N.  W. 
353. 

444.  An  appeal  from  a  judgment  ren- 
dered against  two  only  of  the  three  per- 
sons originally  named  as  defendants  will 
not  be  dismissed  on  the  ground  that  the 
notice  of  appeal  purports  to  have  been  taken 
by  all  of  the  defendants  and  that  the  under- 
taking on  appeal  recites  that  the  appeal 
is  taken  from  the  judgment  entered  against 
all  the  defendants  where  the  notice  of  ap- 
peal was  signed  by  the  attorneys  for  only 
the  two  defendants,  naming  them,  against 
whom  judgment  was  rendered,  although  the 
name  of  the  other  was  retained  in  the  title 
of  the  action.  Garrigan  v.  Kennedy,  17  S. 
1).  258,  96  N.  W.  89. 

i.  As  to  Parties. 
446.  Under  8.  D.  Rev.  Code  Civ.  Proc. 


§  441,  providing  how  an  appeal  must  be 
taken,  where  it  affirmatively  appears  that 
numerous  parties  to  the  action  who  would 
be  affected  by  a  reversal  or  modification  of 
the  order  appealed  from,  are  neither  joined 
in  the  appeal  nor  were  served  with  notice 
thereof,  such  appeal  must  be  dismissed. 
Crouch  V.  Dakota,  W.  &  M.  R.  R.  Co.  22  S. 
D.  263,  117  N.  W.  145. 

446.  A  ground  of  motion  to  dismiss  the 
appeal  because  of  want  of  interest  in  the 
subject-matter  of  the  cause  of  action,  is 
untenable  where  the  appeal  is  from  a  judg- 
ment against  the  appellant.  Milburn-Stod- 
dard  Co.  v.  Stickney,  14  N.  D.  282,  103  N. 
W.  752. 

447.  An  appeal  from  a  decree  in  bank- 
ruptcy allowing  certain  claims  as  legiti- 
mate expenses  and  costs  of  administration 
becomes  inoperative  in  so  far  as  it  chal- 
lenges such  claims,  where  two  full  terms  of 
court  have  elapsed  since  the  taking  of  the 
appeal  without  having  such  claimants 
brought  into  court  by  service  of  citation  or 
otherwise.  Gray  v.  Grand  Forks  Mercan- 
tile Co.  70  C.  C.  A.  634,  138  Fed.  344. 


VII.   HEABINQ    Alto    DBTKBUIKATtOir. 

a.  In    General. 

Judicial  notice  of  time  of  expiration  of 
tei?n  of  district  judge,  see  Evidence, 
7.   ■ 

On  appeal  from  justice's  judgment,  see  Jus- 
tice of  the  Peace,  VI.  j. 

See  also  Trial,  217. 

448.  An  appeal  from  an  order  discharging 
a  receiver  will  not  be  regarded  with  favor, 
where  appellant  neglected  to  present  his 
claim  within  three  years  after  the  re- 
ceiver's appointment  and  before  the  assets 
were  distributed  and  the  receiver  dis- 
charged. Winans  v.  Grable,  18  S.  D.  182, 
99  N.  W.  1110. 

449.  On  appeal  from  an  order  setting 
aside  a  default  judgment  and  granting 
leave  to  serve  an  answer,  the  merits  of  the 
proposed  answer  cannot  be  litigated  on  af- 
fidavits. Olson  V.  Sargent  County,  15  N'. 
D.  146,  107  N.  W.  43. 

Instructions. 

450.  The  charge  of  the  trial  court  should 
be  considered  in  its  entirety,  and  error  can- 
not be  predicated  .on  parts  thereof,  where 
the  charge  as  a  wliole  is  not  subject  to  the 
objection  made  to  a  part  thereof.  Bu- 
chanan V.  Minneapolis  Threshing  Mach.  Co. 
17  N.  D.  343,  116  N.  W.  335. 

451.  Instructions  to  the  jury  must  be 
considered  as  a  whole,  and  an  isolated  sen- 
tence containing  an  erroneous  statement  of 
the  law,  but  which,  when  taken  with  the 
rest  of  the  charge,  cannot  have  misled  the 
jury,  is  harmless  error,  and  does  not  war- 
rant reversal.  McBride  v.  Wallace,  17  N. 
D.  495,  117  N.  W.  857. 

452.  An  instruction  which  may  be  de- 
fective when  considered  alone  will  not    be 
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hdd  erroneous  when  the  charge  considered 
sltogetber  states  the  law  correctly.  Gag- 
nier  V.  Fargo,  12  N.  D.  219,  96  N.  W.  841. 

b.  If  ko  Ma}/  be  Heard  or  Considered. 

453.  Want  of  a  finding  cannot  be  chal- 
lenged when  none  was  requested  and  no  ex- 
ception to  its  absence  was  taken.  Edge- 
mont  Improv.  Co.  v.  N.  S.  Tubbs  Sheep  Co. 
22  S.  D.  142,  115  N.  W.  1130. 

454.  Intervening  creditors  cannot  be 
heard  in  opposition  to  the  claim  of  another 
creditor  on  an  appeal  by  the  trustee  in 
bankruptcy  from  a  judgment  allowing  such 
claim,  where  they  did  not  themselves  take 
Ml  appeal.  Ayres  v.  Cone,  71  C.  C.  A.  144, 
138  Fed.  778.  . 

455.  Action  of  the  county  court  in  al- 
lowing the  right  of  one  to  appear  and  con- 
test Se  distribution  of  an  estate  by  reason 
of  an  assignment  of  a  share  will  not  be  re- 
viewed where  others  but  not  the  objecting 
party  took  an  appeal  from  the  resultant  de- 
cree. Re  Thompson,  —  8.  D.  — ,  128  N. 
W.  1127. 

466.  Under  8.  D.  Rev.  Prob.  Code  190S, 
f  88,  providing  that  when  a  petition  for 
letters  of  administration  is  filed  the  judge 
must  give  notice  thereof  and  of  the  time  of 
hearing;  S  89,  providing  that  any  person 
interested  may  contest  the  petition  by 
filing  written  opposition  on  the  ground  of 
the  incompetency  of  the  applicant,^  or  may 
aseert  his  own  rights  to  administration;  and 
S  359,  providing  when  an  appeal  is  on 
questions  of  fact,  or  on  questions  of  both 
law  and  fact,  the  trial  in  the  circuit  court 
must  be  de  novo,  and  shall  he  conducted  in 
the  same  manner  as  if  the  case  and  proceed- 
ings had  been  lawfully  originated  in  that 
court  where  petitions  for  administration 
are  denied  in  the  county  court  and  an  ap- 
peal is  taken  to  the  circuit  court,  and  after 
tie  appeal  is  perfected  a  third  petitioner 
files  his  petition  and  appeals'  to'  the  circuit 
court  from  a  denial  thereof,  which  appeal 
was  in  fact  filed  in  the  circuit  court,  his  ap- 
peal, although  it  may  not  have  been  prop- 
erly perfected,  was  sufficient  to  constitute 
the  written  opposition  of  interested  persons 
authorized  to  contest  the  other  pending 
petitions  on  the  ground  of  the  incompe- 
tency of  the  applicants,  his  |>etition  being 
on  the  ground  that  such  petitioners  were 
not  relatives  of  decedent  and  not  entitled 
to  letters  of  administration.  Re  McClellan, 
20  S.  D.  498,  107  N.  W.  681. 
la  Klisenoe  of  oross-appeal. 

457.  Parties  who  fail  to  appeal  are 
deemed  to  acquiesce  in  the  judgment  of  the 
court  below.  State  ex  rel.  Lindsay  v.  Boy- 
den,  18  8.  D.  379,  100  N.  W.  761. 

458.  On  an  appeal  by  plaintiff  from  the 
decision  of  the  trial  court  in  an  action  to 
quiet  title,  the  decision  of  the  trial  court 
that  the  tax  deed  under  which  defendant 
claimed  title  was  void  on  its  face,  was  not 
reviewable,  the  defendant  having  failed  to 
take  a  cross-appeal  from  such  ruling  of  the 
trial  court.  Burleigh  v.  Hecht,  22  S.  D. 
301,  117  N.  W.  367. 


c.  Evidence. 


469.  An  order  of  the  county  court  from 
which  an  appeal  was  taken  to  the  circuit 
court,  is  properly  excluded  on  a  de  novo 
trial  in  the  latter  court.  Re  Olson,  17  S. 
D.  1,  94  N.  W.  421. 

460.  Proof  that  certain  orders  made  by 
the  county  court  adjudging  a  certain  per- 
son to  be  incompetent  were  invalid  because 
not  properly  entered  in  the  records,  is  not 
admissible  upon  the  trial  of  an  appeal  to 
the  circuit  court,  in  absence  of  an  amend- 
ment, where  such  objection  was  not  raised 
in  the  county  court.  Re  Olson,  17  8.  D. 
1,  94  N.  W.  421. 

AAdaTlts. 

See  also  supra,  242. 

461.  Afiidavits  cannot  properly  be  con- 
sidered to  determine  the  disposition  to  be 
made  of  a  case  on  an  appeal  from  a  judg- 
ment. Nichols  V.  Roberto,  12  N.  D.  193, 
96  N.  W.  298. 

d.  Trial   De   Novo. 

Evidence  on,  see  supra,  VII.  c. 

On    appeal    from    justice's    judgment,    see 

Justice  of  the  Peace,  VI.  j. 
Retrospective  statute   as   to,   see   Statutes, 

94. 
See   also   infra,   725,   767,  862;    Justice  of 

the    Peace. 

462.  An  erroneous  ruling  of  the  trial 
court  upon  the  effect  of  evidence,  is  not 
binding  upon  the  supreme  court,  in  a  case 
which  under  the  statute  it  must  try  de 
novo  upon  the  pleadings  and  evidnce  of- 
fered. Wood  V.  Pehrsson,  —  N.  D.  — ,  130 
N.  W.  1010. 

When  case  iriU  be  tried  de  mowo. 

Liability  for  costs  of  appeal  from  decision 
of  supervisors  in  proceeding  to  lay  out 
highway,  see  Costs  and  Fees,  11. 

463.  Cases  brought  to  the  supreme  court 
by  writs  of  error  or  on  appeal  are  not  tri- 
able de  novo.  Edgemont  Improv.  Co.  v. 
N.  S.  Tubbs  Sheep  Co.  22  8.  D.  142,  116  N. 
W.  1130. 

464.  An  appeal  from  an  order  refusing 
to  vacate  an  award  is  not  appealable  de 
novo  as  a  case  triable  to  the  court  with- 
out a  jury.  Hackney  v.  Adam,  —  N.  D.  — , 
127   N.   W.   519. 

405.  Under  N.  D.  Rev.  Codes  1903, 
§  8292,  by  which  appeals  from  the  county 
court  to  the  district  court  were  authorized 
to  be  taken  in  the  same  manner  as  appeals 
from  justice  court,  the  plaintiff  has  tlie 
right  to  appeal  to  the  district  court  for 
a  trial  de  novo  or  on  questions  of  law 
alone.  Jenson  v.  Frazer,  —  N.  D.  — ,  130 
N.  W.  832. 

466.  An  action  at  law  for  the  recovery 
of  money  only,  tried  since  the  taking  ef- 
fect of  N.  D.  Laws  1903,  chapter  201,  p.  277, 
is  "properly  triable  by  a  jury"  though  in 
fact  tried  by  the  court  and  hence  cannot 
be  tried  de  novo  on  appeal  according  to 
N.  D.  Rev.  Codes  1899  §  5630.     Barnum  v. 
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Gorham  Land  Co.  13  N.  D.  359,  100  N.  W.  I 
1079. 

467.  An  action  for  the  recovery  of  a 
balance  due  on  a  judgment  being  an  ac- 
tion at  law  properly  triable  by  jury  is  not 
retriable  by  the  supreme  court  on  appeal. 
Hanson  v.  Carlblom,  13  N.  D.  361,  100 
N.  W.  1084. 

468.  Under  N.  D.  Rev.  Codes  1005, 
§  7229,  upon  appeal  to  the  supreme  court 
for  a  trial  de  novo,  the  court  is  without 
power  to  review  or  retry  any  action  unless 
the  entire  judgment  appealed  from  is  be- 
fore it  for  final  disposition.  Tronsrud  v. 
Farm  Land  &  Finance  Ca  18  N.  D.  417, 
121  N.  W.  68. 

469.  The  cause  of  action  was  at  law  and 
the  counterclaim  in  equity,  but  the  issues 
on  the  equity  side  of  the  case  involved  all 
disputed  questions  on  the  law  side.  The 
action  was  tried  as  if  both  the  cause  of  ac- 
tion and  counterclaim  were  in  equity. 
Held,  that  the  case  is  triable  de  novo  on 
appeal.  Cotton  v.  Butterfield,  14  ^i.  U. 
4«5,  106  N.  W.  236. 

470.  When  an  action  involving  both  legal 
and  equitable  issues,  which  ought  to  be 
separately  tried  and  determined,  is  tried 
to  the  court,  all  the  issues  being  tried  to- 
gether, and  a  single  judgment  rendered, 
disposing  of  all  the  issues,  the  case  is  not 
triable  de  novo  on  appeal,  under  N.  D. 
Rev.  Codes  1899,  §  563U,  as  amended  by  N. 
D.  Laws  1903,  page  277,  chap.  201.  Latfy  v. 
Gordon,  15  N.  D.  282,  107  N.  W.  969. 

471.  A  mandamus  proceedings,  being  a 
special  proceedings,  is  not  an  action  under 
>.  D.  Rev.  Codes  1906,  §§  6741,  6742,  6743, 
and  as  such  is  not  triable  de  novo  in  the 
supreme  court  under  Id.  §  7229.  State 
ex  rel.  Bickford  v.  Fabrick,  16  N.  D.  94, 
312  N.  W.  74. 

e.  Presumptions. 

1.  In  General. 

Presumption    as    to    value    of    gold    coin 

stolen,  see  Evidence,  165. 
See   also   supra,  429;    infra,   881. 

472.  The  North  Dakota  supreme  court 
cannot  presume  the  existence  of  facts  not 
contained  in  the  record  of  the  case.  Mo- 
line  Plow  Co.  V.  Bostwick,  15  N.  D.  658, 
109  N.  W.  923. 

473.  Every  presumption  prevails  in  favor 
of  the  correctness  of  the  conclusions  reached 
by  the  trial  court.  Crouch  v.  Dakota,  W. 
&  M.  R.  Co.  18  S.  D.  540,  101  N.  W.  722. 

474.  It  seems  that  prejudice  will  be  pre- 
sumed from  error  and  that  harmlessness 
must  be  affirmatively  shown,  on  the  record. 
Tosini  v.  Cascade  Mill.  Co.  22  8.  D.  377, 
117  N.  W.   1037. 

474a.  Where  a  judgment  recites  that 
satisfactory  evidence  of  legal  notice  was 
produced,  it  must  be  presumed,  in  absence 
of  evidence  to  the  contrary,  that  the  no- 
tice required  by  law  was  given.  Nichols 
&  S.  Co.  V.  Cunningham,  16  S.  D.  475,  94 
.V.  W.  389. 


475.  It  will  be  presumed  on  appeal,  in 
the  absence  of  proof  to  the  contrary,  that 
the  jury  followed  the  instructions  of  the 
court,  and  considered  only  such  facts  and 
circumstances  as  were  proper,  in  arriving 
at  the  amount  of  damages  sustained  by  the 
widening  of  a  railroad  right  of  way.  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Brink,  16  S.  D. 
644,   94   N.   W.   422. 

476.  It  will  not  be  presumed  on  appeal 
that  the  subject-matter  of  an  affidavit  in 
support  of  a  motion  to  change  the  place 
of  trial,  was  disregarded  by  the  court  be- 
cause not  served  with  the  notice  of  mo- 
tion, where  the  opposing  party  accepted 
service  thereof  and  allowed  the  same  to  be 
read  at  the  bearing  without  objection. 
George  v.  Kotan,  18  S.  D.  437,  101  N.  W. 
31. 

477.  In  the  absence  of  a  contrary  show- 
ing by  evidence  preserved  in  the  record,  as 
to  when  certain  deeds  were  made  and  de- 
livered under  which  title  is  claimed  by  the 
plaintiff,  it  will  be  presumed  that  they 
were  executed  and  delivered  prior  to  the 
execution  of  any  deeds  or  oVher  papers 
sought  to  be  introduced  by  the  defendants. 
Scanlon  v.  Rock,  —  S.  D.  — ,  125  N.  W. 
638. 

478.  It  will  be  presumed,  in  an  action 
on  a  promissory  note,  in  the  absence  of 
anything  appearing  to  the  contrary  that 
payments  thereon  were  properly  made  and 
interest  properly  computed.  Northwestern 
Mortg.  Trust  Co.  t.  Ellis,  20  S.  D.  643,  108 
N.  W.  22. 

479.  On  an  appeal  from  a  judgment  in 
favor  of  the  indorsee  of  a  note,  where  the 
evidence  is  undisputed  that  he  was  an  in- 
dorsee of  such  note  in  good  faith  for  value 
before  maturity,  the  supreme  court  will, 
in  support  of  the  ruling  of  the  trial  court, 
presume  such  note  to  have  been  negotiable 
in  form,  where  the  note  is  not  set  out  in 
the  record.  Louder  v.  Hunter,  —  g.  D.  — , 
129  N.  W.  237. 

480.  Where  it  does  not  appear  fro.m  the 
record  in  an  action  to  recover  the  value  of 
stock,  brought  against  a  corporation  and 
its  promoter,  that  the  stock  which  he 
agreed  to  deliver  to  the  plaintiff  was  not 
his  own  individual  property,  the  judg- 
ment against  him  in  such  action  must  be 
affirmed,  as  it  must  be  presumed  that 
the  stock  he  agreed  to  transfer  was  his  own 
individual  stock,  and  not  that  which  the 
corporation  was  prohibited  by  the  South 
Dakota  Constitution  from  issuing  in  such 
cases.  Rogers  v.  Gladiator  Gold  Min.  & 
Mill.  Co.  21  S.  D.  412.  113  N.  W.  86. 

481.  On  appeal  from  an  order  appoint- 
ing an  administrator,  the  supreme  court 
is  bound  to  assume  that  the  probate  court 
and  the  administrator  will  faithfully  and 
honestly  perform  their  respective  duties, 
so  as  not  to  prejudice  the  rights  of  the 
party  opposing  the  appointment.  Re  Mc- 
Clellan,  —  S.  D.  — ,  129  N.  W.  1037. 

482.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
§  227,  whieh  authorizes  the  appointment  of 
a  receiver  pendente  lite  in  all  cases  where 
receivers    have    been    heretofore    appointed 
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by  the  usages  of  couixs  of  equity,  the  ap- 
pellate court  is  bound  to  assume  that  the 
appointment  of  a  receiver  pendente  lite 
was  proper  and  his  compensation  not  ex- 
cessive, where  the  plaintiffs  bad  an  interest 
in  and  a  Hen  upon  the  property  in  question, 
and  the  trial  court  found  that  a  receiver 
was  necessary  to  preserve  the  property 
and  prevent  waste,  and  that  the  sum  al- 
lowed as  compensation  for  his  services  was 
reasonable.  Crouch  v.  Dakota,  W.  &  M.  R. 
Co.  18  S.  D.  540,  101  N.  W.  722. 

483.  Where  there  is  no  proof  to  the  con- 
trary in  the  record  in  an  action  on  an  ac- 
cident policy,  it  will  be  presumed  that  in- 
juries were  received  through  accidental 
causes.  Kephart  v.  Continental  Casualty 
Co.  17  N.  D.  380,  116  N.  W.  349. 

484.  On  appeal  from  an  order  dissolving 
an  attachment,  defendant  urged  the  follow- 
ing reason  in  support  of  the  correctness  of 
the  order:  that  neither  the  affidavit  for 
the  publication  of  the  summons,  nor  the 
complaint  shows,  that  the  defendant  has 
property  within  the  state  or  debts  owing 
nim  from  residents  thereof,  as  required  by 
Rev.  Codes  1905,  §  6840,  and  that  no  juris- 
diction was  acquired.  Held,  that  as  the 
complaint  alleged  that  the  defendant  was 
the  owner  of  certain  real  property  in  the 
state  (describing  it)  on  May  2d,  it  would 
be  presumed  that  she  was  still  the  owner 
on  May  17th,  when  the  attachment  was 
issned.  and  that  the  ground  for  dissolving 
the  attachment  was  without  merit.  Hemmi 
V.  Grover,  18  N.  D.  578,  120  N.  W.  661. 

485.  An  appellate  court  cannot  assume 
that  the  jury  found  only  nominal  damages 
for  loss  of  time,  when  the  court  gave  an 
erroneous  instruction  on  damages  for  loss 
of  time  caused  by  the  injury,  on  the 
strength  of  which  the  jury  may  have  ma- 
terially increased  its  finding  as  to  the 
amount  of  damage.  Barron  v.  Northern  P. 
R.  Co.  16  N.  D.  277,  113  N.  W.  102. 
Criifiial  eases. 

•  486.  Where  an  accused  is  convicted  of 
the  crime  charged,  it  cannot  be  assumed 
that  no  indictment  should  have  been  re- 
turned, or  that  none  would  have  been,  if 
the  grand  jury  bad  been  otherwise  selected. 
State  T.  Lamphere,  20  S.  D.  98,  104  N.  W. 
1038. 

487.  Where  the  agreed  statement  of  facts 
states  the  purposes  of  a  club  as  the  promo- 
tion of  the  fraternal  and  charitable  spirit 
among  its  members,  the  supreme  court 
will  be  bound  to  assume  that  such  was  the 
purpose  of  the  club  although  in  the  ab- 
sence of  the  agreed  statement  of  facts  the 
natural  inference  would  be  that  it  was 
organized  for  the  purpose  of  avoiding  the 
laws  relating  to  the  sale  of  intoxicating  li- 
quors. State  ▼.  Mudie,  22  S.  D.  41,  115 
N.  W.  107. 

2.  A*  to  Rulingt  Generally. 

488.  The  presumption,  under  which  the 
ruling  of  the  trial  court  in  granting  or 
denying  a  new  trial,  will  only  be  reversed 
in  ease  of  an  abuse  of  the  court's  discre- 


tion, does  not  apply  where  the  order  is 
made  by  a  judge  who  took  no  part  in  the 
trial.  Tyler  v.  Haggart,  19  S.  D.  167,  102 
N.  W.  682. 

3.  As  to  Evidence. 

Review  of  discretion  as  to,  see  infra,  VII. 

f,  3,  c. 

First  raising  question  on  appeal,  see  infra, 

VII.  f,  5,  /. 
Waiver  of  matters  as  to,  see  infra,  VII. 

g.  2- 

See  also  infra,  516,  631. 

489.  The  district  court  ordered  specific 
performance  of  the  contract  to  be  made 
within  thirty  days,  and  if  not  made  with- 
in that  time,  that  the  deed  be  canceled. 
At  the  end  of  thirty  days  the  contract  and 
deed  were  ordered  canceled.  Held  that  in 
the  absence  of  proof  that  specific  perform- 
ance was  made,  except  the  recitals  of  the 
order,  it  will  be  presumed  on  appeal  that  the 
order  was  based  on  competent  evidence. 
Block  V.  Donovan,  13  N.  D.  1,  99  N.  W.  72. 

490.  Where  both  parties  moved  for  a 
directed  verdict  without  submission  of  any 
issue  to  the  jury  and  without  any  findings 
by  the  court  or  any  evidence  by  the  defend- 
ant, the  ruling  granting  such  motion  is  to 
be  reviewed  giving  plaintiff's  evidence  its 
full  probative  force,  and  all  proper  infer- 
ences. Lothian  v.  Western  U.  Teleg.  Co. 
—  S.  D.  — ,  126  N.  W.  621. 

491.  The  jury  having  found  a  general 
verdict  in  favor  of  defendant,  in  an  ac- 
tion for  the  negligent  killing  of  stock  by  a 
railroad,  the  court  on  appetil  must  assume, 
for  the  purpose  of  determining  the  admissi- 
bility of  certain  testimony  by  defendant's 
witnesses,  that  such  witnesses  testified 
truthfully.  Jungworth  v.  Chicago,  M.  & 
St.  P.  R.  Co.  —  S.  D.  — ,  123  N.  W.  695. 
Admission. 

Waiver  of  matters  as  to,  see  infra,  802- 

807. 
First  raising  question  as  to,  on  appeal,  see 

infra,  VII.  f,  5,  /. 
Reversible  error  in,  see  infra,  VII.  k.  3,  o. 

402.  The  appellate  court  will  presume 
that  the  trial  court  was  satisfied  from  a 
witness's  testimony  that  he  could  state  his 
daughter's  age  independently  of  a  certain 
writing,  where  the  court  refused  to  strike 
out,  on  motion,  all  of  such  witness's  testi- 
mony regarding  her  age  although  it  is 
claimed  that  he  stated  that  be  could  not 
testify  independently  of  such  writing. 
State  V.  Callahan,  18  S.  D.  150,  99  N.  W. 
1100. 

403.  Where  the  evidence  as  to  the  nature 
of  an  assault  and  the  injuries  inflicted  by 
the  appellant  upon  the  respondent  was  con- 
flicting, and  impeaching  testimony  tending 
to  show  that  one  of  appellant's  witnesses 
testified  falsely  as  to  hie  having  been  en- 
gaged in  an  unlawful  occupation  was  ad- 
mitted over  objection,  the  court  cannot 
assume  on  appeal  that  the  admission  of 
such  impeaching  testimony  was  without 
prejudice  to  appellant,  as  the  effect  thereof 
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may  have  been  a  controlling  influence  with 

the  jury  in  determining  the  extent  of  the 

injury  or  the  damages  inflicted.     Schnase 

V.  Goetz,  18  N.  D.  594,  120  N.  W.  653. 

Ezolnaloii. 

Waiver  of  objections  as  to,  see  infra,  808, 

809. 
Reversible  error  in,  see  infra,  VII.  k,  3,  h. 

494.  The  presumption  is  in  favor  of  the 
rulings  of  the  trial  court,  and  its  ruling 
will  not  be  held  erroneous  unless  the  rec- 
ord affirmatively  shows  error,  in  sustain- 
ing objections  to  admission  of  testimonv. 
Regan  v.  Jones,  14  N.  D.  591,  106  N.  W. 
613. 

496.  In  the  absence  of  acknowledgment, 
or  recording  or  proof  of  signing,  an  ob- 
jection to  the  admission  of  a  deed  as  im- 
material, irrelevant,  and  incompetent  was 
sufficient,  since  it  will  be  presumed  that 
there  was  something  on  the  face  of  the  al- 
leged instrument  that  could  not  have  been 
obviated,  and  which  warranted  the  trial 
court  in  sustaining  the  objection,  where  the 
facts  surrounding  the  deed  or  on  the  face 
thereof  do  not  appear  in  the  record.  Scan- 
Ion  V.  Rock,  —  S.  D.  — ,  125  N.  W.  638. 
■nlBolemey  of. 

496.  The  presumption  that  the  decision 
of  the  trial  court  is  fully  justified  will  pre- 
vail, where  the  attention  of  the  appellate 
court  is  called  to  no  particular  wherein  the 
evidence  is  deemed  insufficient  to  sustain 
any  of  the  findings.  Pribble  v.  Bromley,  19 
8.  D.  90,  102  N.  W.  298. 

497.  Where  the  sufficiency  of  the  evidence 
to  support  the  findings  of  the  court  cannot 
be  considered  because  the  appeal  is  based 
entirely  upon  the  judgment  roll  proper,  it 
will  be  presumed  that  the  findings  of  the 
court  are  fully  supported  by  competent  evi- 
dence. Whitney  v.  Akin,  —  N.  D.  — ,  125 
N.  W.  470. 

498.  Upon  an  appeal,  where  the  findings 
and  decree  of  the  court  respond  to  the  al- 
legations of  the  complaint  and  the  prayer 
for  relief,  but  the  evidence  is  not  brought 
into  the  record  by  a  properly  authenticated 
statement  of  the  case,  it  will  he  presumed 
that  all  material  facts  alleged  in  the  com- 
plaint are  supported  by  competent  proof. 
Whitney  v.  Akin,  —  N.  D.  — ,  126  N.  W. 
470. 

Disregardins  Improper  cHdenee. 
Sec   also   infra,    939,   992. 

409.  It  is  presumed  that  incompetent 
evidence  is  disregarded  by  the  trial  court 
in  its  decision  of  the  case.  Mead  v.  Mel- 
lette, 18  S.  D.  623,  101  N.  W.  365. 

500.  It  will  be  conclusively  presumed 
that  the  trial  court  did  not  in  making  its 
findings,  consider  any  evidence  which  it 
had  ruled  out.  Chapman  v.  Greene,  —  S. 
D.  — ,  130  N.  W.  30. 

501.  It  will  be  presumed  on  appeal  that 
the  trial  court  wholly  disregarded  im- 
properly admitted  evidence,  and  based  its 
conclusion  upon  the  competent  and  uncon- 
troverted  evidence.  Merager  v.  Madson,  19 
S.  D.  400,  103  N.  .W.  660. 


502.  It  will  be  presumed  that  the  trial 
court  in  mtUcing  its  findings  disregarded  in- 
competent evidence  admitted  on  the  trial 
of  an  action  before  it  without  a  jury,  where 
other  uncontroverted  facts  justify  the  un- 
assailed  findings.  Easton  t.  Cranmer,  19 
8.  D.  224,  102  N.  W.  944. 

603.  The  court  will  be  presumed  to  have 
disregarded  inadmissible  evidence  in  its 
final  decision  of  a  case  tried  before  it  with- 
out a  jury,  where  it  is  not  of  such  a  con- 
clusive character  as  to  constitute  prejudi- 
cial error.  Bowdle  v.  Jencks,  18  8.  D.  80, 
99  N.  W.  98. 

604.  A  jhdgment  cannot  be  reversed  for 
the  admission  of  incompetent  evidence 
alone,  in  a  case  tried  to  the  court  without 
a  jury,  as  it  will  be  presumed  that  the 
court  disregarded  it  and  based  its  findings 
upon  the  competent  evidence.  Re  McClel- 
lan,  20  S.  D.  498,  107  N.  W.  681. 

4.  A«   to  Pleading*. 

Review  of  discretion  as  to,  see  infra,  VII. 
f,  3,  d. 

First  raising  objection  on  appeal,  see  in- 
fra, VII.  f,  6,  e. 

Reversible  error  as  to,  see  infra,  VII.  k. 

605.  The  appellate  court  on  an  appeal 
from  an  order  overruling  a  demurrer  to  a 
complaint  will  assume  tor  the  purpose  of 
its  decision  that  the  allegations  stated  in 
the  complaint  are  true.  Barron  v.  Smith, 
10  S.  D.  60,  101  N.  W.  1105. 

506.  The  South  Dakota  supreme  court 
will  indulge  every  reasonable  presumption 
in  favor  of  a  complaint,  first  claimed  on  the 
trial  to  be  insufficient,  to  constitute  a 
cause  of '  action  against  a  city  for  negli- 
gent injuries  on  a  defective  sidewalk,  and 
will  take  judicial  notice  that  incorporated 
cities  and  towns  are  bound  by  statute  to 
keep  their  sidewalks  in  good  repair.  Strait 
V.  Eureka,  17  8.  D.  326,  96  N.  W.  695. 

507.  In  the  absence  of  a  demurrer  or  ob- 
jection specifying  the  omissions  claimed 
to  invalidate  the  complaint  it  will  be  pre- 
sumed that  a  complaint  upon  a  fire  insur- 
ance policy  alleging  loss  thereunder,  due 
compliance  with  the  terms  of  the  policy 
and  nonpayment  by  the  defendant  referred 
to.  the  time  of  commencement  of  the  ac- 
tion and  that  more  than  the  time  prescribed 
in  the  policy  for  payment  had  elapsed 
since  the  proofs  of  loss  had  been  furnished. 
Nerger  v.  Equitable  Fire  Asso.  20  S.  D. 
419,  107  N.  W.  531. 

508.  Where  the  original  complaint  in  an 
action  to  foreclose  a  lien,  was  verified,  and 
it  was  sought  to  introduce  the  original  an- 
swer of  the  defendant,  which  was  not 
served,  as  proof  of  admissions  therein  con- 
tained, where  the  answer  was  not  set  out 
in  the  record,  the  appellate  court  will  pre- 
sume that  such  original  answer  was  veri- 
fied, and  being  the  answer  of  a  corpora- 
tion, that  it  was  verified  by  one  having 
authority  to  verify  it.  H.  C.  Behrens  Lum- 
ber Co.  V.  Lager,  —  8.  D.  — >  128  N.  W. 
698. 
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6.  Aa  to  tnstruetiona. 

Preonmption    as    to    submission    of    issues, 

see  infra,  S42-644. 
First  raising  objection  as  to,  on  appeal,  see 

infra,  VII.  f,  6,  *. 
See  also  supra,  148. 

508a.  The  evidence  and  instructions  of 
the  lower  court  not  being  brought  up  to  the 
aupreme  court  in  the  record,  it  must  be 
prestuned  that  the  trial  court  properly  in- 
structed the  jury.  Knunm  t.  South  Da- 
kota C.  R.  Co.  —  S.  D.  — ,  127  N.  W. 
655. 
OlTem. 
Reversible  error  as  to,  see  infra,  VII.  Ic.  6, 

a. 
See  also  supra,  485. 

509.  Ko  exceptions  being  taken  to  the 
charge  of  the  trial  court,  the  supreme  court 
will  assume  that  the  court  correctly  stated 
the  law  applicable  to  the  case  to  the  jury. 
State  T.  Harbour,  —  8.  D.  — ,  129  N.  W. 
565. 

610.  Where  the  evidence  is  not  before  the 
supreme  court  in  the  record,  the  trial 
eonrt's  instructions  will  be  presimied  to  be 
correct  unless  they  are  clearly  wrong  un- 
der any  state  of  facts  whfch  might  have 
been  proven  on  the  trial.  Grantz  v.  Dead- 
wood,  20  S.  D.  495,  107  N.  W.  832. 

511.  In  a  criminal  case  before  the  su- 
preme court  only  on  errors  assigned  as  to 
certain  portions  of  the  charge  to  the  jury, 
and  in  which  none  of  the  evidence  is 
brought  into  the  record,  the  instructions 
complained  of  will  only  be  considered  to  de- 
termine whether  they  are  abstractly  er- 
roneous, or  wrong  under  any  view  of  the 
cue,  and  if  the  record  leaves  any  room  for 
presumptions  they  will  be  presumed  to  be 
correct.  State  v.  Peltier,  —  K.  D.  — ,  129 
N.  W.  461. 

612.  Where  the  court  charged  that  the 
fact  that  certain  testimony  has  not  been 
contradicted,  is  not  conclusive  upon  the 
jury  that  the  testimony  is  true,  and  it  af- 
firmatively appears  that  the  entire  charge 
is  not  presented  by  the  record,  it  will  not 
be  presumed  that  the  trial  court  erred  in 
refusing  to  charge  that  the  mere  fact  that 
certain  evidence  is  not  disputed,  does  not 
mean  that  such  evidence  must  be  taken  as 
absolutely  true,  but  that  the  jury  might 
from  its  own  experience  and  from  the  facts 
and  circumstances  observed  on  the  trial 
determine  the  real  truth  of  the  contro- 
versy. Comeau  v.  Hurley,  22  S.  D.  310, 
117  N.  W.  371. 

ftefosed. 

Reversible  error  as  to,  see  infra,  VII.  k,  6, 
6. 

513.  Where  the  evidence  is  not  set  out 
in  the  abstract,  the  supreme  court  will 
presume  that  the  instructions  refused  by 
the  court  below  were  refused  because  they 
were  not  justified  by  the  evidence.  State 
T.  Allen,  21  8.  D.  121,  110  N.  W.  92. 


6.  As  to  Findings  or  Verdict. 

Presumptions  as  to  disregarding  improper 
evidence  in  decision,  see  supra,  499- 
504. 

See  also  Trial,  217. 

514.  A  verdict  for  plaintiff  in  an  action 
against  a  physician  for  malpractice,  based 
upon  evidence  conflicting  on  all  material 
points,  will  warrant  the  appellate  court  in 
assuming  that  all  of  the  allegations  of  de- 
fendant's negligence  and  want  of  skill  have 
been  proved.  Baxter  v.  Campbell,  17  S.  D. 
476,  97  N.  W.  386. 

615.  In  an  action  to  quiet  title  where 
the  trial  court  found  that  the  tax  deed  un- 
der which  defendant  claimed  title  was  void 
on  its  face  and  that  there  was  no  bar  of 
the  statute  of  limitations  applicable  to 
the  case,  it  must  be  presumed  that  the  de- 
cision of  the  trial  court  in  favor  of  the 
defendant  must  have  been  based  upon  the 
grounds  of  laches  on  the  part  of  plaintiff 
and  her  grantors  in  failing  to  assert  their 
title  for  a  period  of  more  than  twenty 
years.  Burleigh  v.  Hecht,  22  S.  D.  301, 
117  N.  W.  367. 

516.  Where  the  court  finds  that  during 
two  years  the  crops  grown  upon  land  held 
under  a  contract  of  sale  providing  for  pay- 
ment of  the  purchase  price  by  application 
each  year  of  the  proceeds  of  one-half  the 
crop  have  not  been  in  any  part  delivered 
by  the  vendees  to  the  vendors,  and  that 
thereafter  there  was  due  upon  the  contract 
a  certain  sum,  on  an  appeal  based  on  the 
judgment  roll  alone,  it  will  be  presumed  in 
support  of  the  findings  that  the  evidence 
showed  the  value  of  the  crops  for  the  two 
years  in  which  they  were  not  delivered  was, 
at  least,  equivalent  to  the  sum  found  to 
be  due  on  the  contract.  Whitney  v.  Akin, 
—  N.  D.  — ,  125  N.  W.  470. 

Aa  to  eorreotneas  of  fbtdlnsa,  eto. 
See  also  supra,  282;   infra,  662a,  863. 

517.  It  is  not  the  duty  of  the  supreme 
court  to  seek  for  reasons  to  reverse  the 
rulings,  decisions,  and  judgments  of  trial 
courts,  they  being  presumptively  correct. 
Edgemont  Improve.  Co.  v.  N.  S.  Tubbs, 
Sheep  Co.  22  S.  D.   142,  115  N.  W.  1130. 

518.  Where  the  judgment  or  findings  are 
in  no  way  questioned  the  judgment  is  pre- 
sumed correct.  State  ex  rel.  Board  of  Rail- 
road Comrs.  V.  Duluth,  W.  &  P.  R.  Co.  — 
S.  D.  — ,  125  N.  W.  565. 

519.  The  appellate  court  always  pre- 
sumes, in  the  absence  of  error  being  specifi- 
cally made  to  appear,  that  the  findings 
and  judgment  of  the  lower  court  are  regu- 
lar and  valid.  Scanlon  v.  Rock,  —  S.  D. 
— ,  125  N.  W.  638. 

520.  The  findings  of  the  trial  court  are 
presumptively  correct,  and  will  not  he  dis- 
turbed on  appeal  unless  it  appears  from  the 
evidence  that  there  is  a  clear  preponder- 
ance of  evidence  against  them.  Wyckoff 
V.  Kerr,  —  S.  D.  — ,  123  N.  W.  733;  Jack- 
son V.  Prior  Hill  Min.  Co.  19  S.  D.  453,  104 
N.  W.  207 ;  -Lee  v.  Dwyer,  20  S.  D.  464.  107 
N.  W.  674;  Mason  v.  Fire  Asso.  of  Phila- 
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delphia,  23  S.  D.  431,  122  N.  W.  423;  Dris- 
kill  V.  Rebbe,  22  8.  D.  242,  117  N.  W.  136; 
Empson  v.  Reliance  Gold  Min.  Co.  23  S.  D. 
412,  122  N.  W.  346. 

621.  A  preponderance  of  evidence  against 
tlie  trial  court's  findings  of  fact  must  clear- 
ly appear  from  the  record  presented  on  ap- 
peal to  overcome  the  presumption  that  the 
facts  found  are  fully  justified.  Clarke  v. 
Conners,  18  S.  D.  600,  101  N.  W.  883. 

622.  The  appellate  court  will  not  reverse 
the  decision  of  the  trial  court,  unless  there 
is  a  clear  preponderance  of  the  evidence 
against  its  findings  which  are  presumptive- 
ly correct,  where  the  court  has  not  erred 
in  its  conclusions  of  law.  Tom  Sweeney 
Hardware  Co.  v.  Gardner,  18  8.  D.  166,  99 
N.  W.  1105. 

523.  The  findings  of  the  circuit  court  are 
presumptively  correct,  and  the  appellate 
court  will  not  disturb  them  unless  there  is 
a  preponderance  of  the  evidence  against 
such  findings.  Goldberg  v.  Sisseton  Loan 
&  Title  Co.  —  8.  D.  — ,  123  N.  W.  266. 

624.  The  findings  of  a  trial  court  on  dis- 
puted questions  of  fact  are  always  presump- 
tively right,  and  though  not  as  controlling 
upon  the  supreme  court  as  the  verdict  of  a 
jury,  must  stand  unless  the  evidence  clear- 
ly preponderates  against  them.  Re  Mc- 
Clellan,  20  S.  D.  498,  107  N.  W.  681;  Barton 
V.  Koon,  20  S.  D.  7,  104  N.  W.  621. 

526.  A  finding  of  fact  by  the  court  upon 
conflicting  evidence  will  be  presumed  on  ap- 
peal to  be  correct  and  will  not  be  disturbed 
unless  a  serious  and  important  mistake  ap- 
pears to  have  been  made  in  the  considera- 
tion of  the  evidence,  or  an  obvious  error 
has  intervened  in  the  application  of  the 
ilaw.  Order  of  United  Commercial  Travelers 
V.  McAdam,  61  C.  C.  A.  22,  126  Fed.  358. 

626.  It  will  be  presumed  on  appeal  in 
absence  of  a  proper  bill  of  exceptions,  argu- 
ments and  assignments  of  error,  that  the 
facts  found  fully  justify  the  conclusions 
of  law  and  the  judgment.  Clark  v.  Mit- 
chell, 17  8.  D.  430,  97  N.  W.  358. 

527  The  finding  of  the  trial  court  in 
favor  of  the  plaintiff  and  against  the  de- 
')  fendant  on  all  the  issues  will  be  taken  as 
'I  true,  where  the  evidence  upon  which  it  was 
based  is  not  before  the  appellate  court. 
Custer  County  Bank  v.  Custer  County,  18 
S.   D.   274,   100  N.  VV.  424. 

628.  The  supreme  court  must  presume 
that  the  verdict  of  the  jury  was  right, 
where  there  are  no  specifications  in  the  bill 
of  exceptions  as  to  the  particulars  in  which 
the  evidence  is  alleged  to  be  insufiicient  to 
iustify  the  verdict.  Paxton  &  G.  Co.  v. 
Starkweather,  —  S.  D.  — ,  128  N.  W.  470. 

528a.  Where  the  trial  court's  findings 
are  excepted  to  as  not  supported  by  the 
evidence,  the  appellate  court  on  reviewing 
the  evidence  will  presume  that  the  decision 
of  the  trial  court  upon  the  weight  of  such 
evidence  is  correct  unless  the  appellate 
court  is  satisfied  that  there  is  a  clear  pre- 
ponderance of  the  evidence  against  such  de- 
cision. Dodson  v.  Crocker,  16  8.  D.  481, 
94  N.  W.  391. 

520.  A  finding  by  the  court  that  "the  de- 


fendants, or  one  of  them,  has  property 
within  the  jurisdiction  of  the  court,''  th« 
ownership  of  which  within  the  state  is 
necessary  to  confer  jurisdiction,  made  up- 
on application  for  an  order  for  service  by 
publication  upon  the  defendants  who  were 
nonresidents,  in  an  action  based  on  a  joint 
and  several  note,  will  be  accepted  as  a  fact, 
in  absence  of  anything  in  or  aliunde  the 
record  to  the  contrary,  for  the  purposes  of 
an  appeal  from  an  order  denying  a  mo- 
tion to  vacate  a  judgment  rendered  in  favor 
of  the  plaintiff,  on  the  ground  of  want  of 
jurisdiction  of  the  defendants  to  make' an 
order  for  service  by  publication  or  to  ren- 
der such  judgment.  Coughran  v.  Germain, 
17  8.  D.  629,  97  N.  W.  743. 
As  to  irhat  flmdlngs  ^rere  made. 

630.  On  an  action  for  recovery  of  a  part 
payment  made  for  chattels,  where  there  was 
a  counterclaim  for  breach  of  the  contract, 
and  a  verdict  for  the  defendant  in  a  sum 
sustainable  under  the  evidence  as  proper 
damages  for  breach  less  the  sum  paid,  it 
will  be  presumed  that  the  jury  found  per- 
formance by  the  seller,  breach  by  the  buyer, 
and  damages  allowing  for  the  sum  paid. 
Olson  V.  Rydl,  —  8.  D.  — ,  126  N.  W.  587. 

631.  Where  the  jury  in  an  action  for  the 
negligent  killing  of  stock  by  defendant  have 
found  a  general  verdict  in  favor  of  defend- 
ant, the  court  on  appeal  must  assume,  for 
the  purpose  of  determining  the  admissi- 
bility of  a  certain  conversation  between  de- 
fendant's servant  and  plaintiff's  son,  that 
the  conflict  in  the  evidence  has  been  re- 
solved in  favor  of  defendant,  and  that  the 
son  was  plaintifTs  agent.  Jungworth  y. 
Chicago,  M.  &  8t.  P.  R.  Co.  —  8.  D.  — , 
123  N.  W.  696. 

7.  Aa  to  Regularity  of  Proceedings  Below. 

632.  Where  an  appellant  files  neither  an 
abstract  nor  a  brief  in  the  supreme  court, 
it  is  presumed  that  no  errors  of  law  oc- 
curred at  the  trial.  Murphy  v.  Reliance 
Gold  Min.  Co.  20  S.  D.  618,  108  N.  W.  15. 

633.  It  is  presumed  that  the  trial  court 
disregarded  a  deficient  statement  of  facts, 
where  such  is  necessary  to  sustain  its  rul- 
ing. Boettcher  v.  Thompson,  21  8.  D.  169, 
110  N.  W.  108. 

634.  Where  the  court  permits  a  mort- 
gagee of  chattels  on  an  ex  parte  motion  to 
bring  an  action  against  the  receiver  of  the 
mortgagor  in  claim  and  delivery,  and  no 
■notion  is  made  to  vacate  the  order,  and 
the  proofs  or  affidavits  upon  which  the  or- 
der was  made  are  not  before  the  supreme 
court,  it  must  presume  that  the  order  was 
properly  made.  Albien  v.  Smith,  —  8.  D. 
— ,  123  N.  W.  676. 

634a.  Where  a  cause  cannot  be  properly 
considered  on  appeal  without  reference  be- 
ing made  to  the  original  record,  because  the 
additional  abstract  filed  conflicts  in  numer- 
ous substantial  respects  with  the  appel- 
lant's abstract,  such  original  record  not 
having  been  received  by  the  clerk  of  tho 
supreme  court,  appellant's  assignments  of 
error  stand  unsupported  and  the  presump- 
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tiona  in  favor  of  the  regularity  of  the  trial 
court's  proceedings  must  prevail,   and  the 
judgment   be   affirmed.     Bennett   t.   Bates, 
—  8.  D.  — ,  128  N,  W.  123. 
Preaeme*  of  aeeased. 

S36.  It  will  be  presumed  on  appeal  that 
one  accused  of  a  felony  was  personally  pres- 
ent at  all  times  required  by  S.  D.  Rev. 
Code  Crim.  Proc.  §§  244,  301,  308,  437,  444, 
requiring  him  to  be  personally  present,  at 
the  trial,  at  the  time  of  arraignment,  when 
the  verdict  is  received,  and  when  judg- 
ment is  pronounced,  where  the  record  af- 
firmatively shows  that,  when  called  upon 
to  answer  the  information,  he  was  present 
in  court,  and  personally  entered  a  plea  of 
not  guilty;  that  the  cause  was  brought  on 
regularly  for  trial  upon  the  issue  thus 
raised,  and  he  was  sworn  and  testified  on 
his  own  behalf;  that  the  jury,  after  hear- 
ing all  the  evidence,  and  in  his  presence 
returned  into  court  and  delivered  its  ver- 
dict. SUte  T.  Pearse,  19  S.  P.  76,  102  N. 
W.  222. 

536.  The  appellate  court  will  presume 
that  the  accused  was  personally  present 
during  his  trial,  where  the  record  shows 
that  ne  was  personally  present  and  ar- 
raigned on  the  day  the  indictment  was  re- 
turned, that  he  was  personally  present  and 
pleaded  the  next  day,  that  the  jury  was 
selected  and  sworn  and  certain  witnesses 
examined  on  behalf  of  the  state,  and  cer- 
tain others,  including  the  accused  on  be- 
half of  the  defendant  on  the  following  day, 
that  on  the  second  day  thereafter  the  court 
charged  the  jury,  the  verdict  was  returned, 
and  judgment  pronounced  in  the  personal 
presence  of  the  defendant.  State  ex  rel. 
Kotilinic  v.  Swenson,  18  S.  D.  196,  99  N. 
W.  1114. 

Asslstaae*  of  state's  attorney. 

537.  Where  a  duly  licensed  and  practising 
attorney  appeared  with  and  assisted  the 
state's  attorney  in  the  prosecution  of  a 
criminal  case  in  the  district  court,  with 
the  consent  of  the  presiding  judge  of  the 
district,  it  will  be  persumed,  in  the  ab- 
sence of  a  showing  to  the  contrary,  that 
he  was  rightfully  there,  either  under  an  or- 
der of  the  court  made  pursuant  to  and  for 
one  of  the  causes  specified  in  the  statute, 
or  because  of  an  employment  by  the  county 
commissioners  of  the  county,  with  the  ad- 
vies  and  consent  of  the  state's  attorney.  If 
any  error  was  committed  by  the  trial  court 
is  overruling  defendant's  objection  to  the 
participation  of  such  attorney  in  the  trial 
of  the  case  against  him,  it  is  not  available 
to  defendant,  if  not  made  to  appear  upon 
the  record  on  his  appeal.  State  v.  Tough. 
12  N.  D.  425,  96  N.  W.  1025. 

[Cited  in  note  in  24  LJIJI.(N.S.)   665, 
on  right  to  complain  because  prosecu- 
tion  is   conducted  or   asisisted   by  un- 
official member  of  bar.] 
Cesta. 

538.  It  will  be  presumed  in  the  absence 
of  a  contrary  showing  that  the  trial  court 
properly  taxed  costs.     State  v.  Winbauer, 


operly  tax 


128  N.  W.  679. 


539.  Where  it  appears  from  the  abstract 
that  there  was  a  conflict  in  the  evidence 
before  the  court  as  to  the  residence  of  the 
plaintiff,  the  supreme  court  will  presume 
that  the  decision  of  the  trial  court,  deny- 
ing a  motion  to  require  security  for  costs 
from  plaintiff  because  of  his  non-residence, 
was  justified  by  the  evidence.  Albien  v. 
Smith,  —  8.  D.  — ,  123  N.  W.  675. 
tuij. 

540.  The  supreme  court  will  always  pre- 
sume that  the  trial  jury  does  its  duty, 
when  its  duty  is  plain.  State  v.  Sutter- 
flold.  22  S.  D.  584,  119  N.  W.  648. 

641.  In  the  absence  of  a  showing  to  the 
contrary,  where  the  record  fails  to  show 
that  the  court  admonished  the  jury  not 
to  converse  among  themselves  or  with  others 
as  provided  by  Code  Crim.  Proc.  9  380, 
upon  their  separation  for  the  noon  recess, 
it  will  be  presumed  that  the  oourt  did  its 
duty  and  gave  the  proper  admonition  at 
each  adjournment.  State  ▼.  Johnson,  — 
S.  D.  — ,  124  N.  W.  847. 
Submission  of  issues. 

542.  The  appellate  court  will  presume 
that  the  facts  were  properly  submitted  to 
the  jury,  where  the  court's  charge  is  not 
incorporated  into  the  record.  Scbull  v. 
New  Birdsall  Co.  17  S.  D.  39,  95  N.  W. 
276. 

543.  In  the  absence  of  any  exception  to 
the  charge  of  the  court,  it  will  be  conclu- 
sively presumed  that  an  issue  of  fact  was 
properly  submitted  to  the  jury.  Lawver 
V.  Globe  Mut.  Ins.  Co.  —  S.  D.  — ,  127  N. 
W.   615. 

644.  It  will  be  assumed  on  appeal  that 
all  material  issues  of  fact  were  properly 
submitted  to  the  jury,  where  no  instruc- 
tions were  requested  and  no  exceptions  were 
taken  to  the  instructions  given  by  the 
court.  Borneman  v.  Chicago,  St.  P.  M.  k 
O.  R.  Co.  19  S.  D.  459,  104  N.  W.  208. 
New  trlaL 

645.  Since  every  reasonable  presump- 
tion will  be  indulged  in  to  sustain  the  ac- 
tion of  a  trial  court,  it  will  be  assumed  in 
the  absence  of  any  statement  of  the  grounds 
designated  in  the  notice  of  intention  that 
the  motion  for  a  new  trial  was  properly 
overruled,  or  disregarded  by  the  trial  court. 
Westphal  v.  Nelson,  —  S.  D.  — ,  125  N. 
W.  640. 

8.  At  to  R«oord  or  Proceedings  on  Appeal. 

546.  The  presumption  obtains  in  crimi- 
nal as  well  as  civil  appeals  that  the  record 
is  free  from  error,  and  the  appellant  has 
the  burden  of  affirmatively  showing  the  ex- 
istence of  error.  State  v.  Wright,  —  N.  D. 
— ,  126  N.  W.  1023. 

647.  Filing  a  judgment  roll  in  the  su- 
preme court  before  the  settlement  of  a 
statement  raises  no  presumption  of  the 
party's  intention  to  rely  upon  the  judg- 
ment roll  alone  nor  does  it  necessarily  bar 
the  subsequent  filing  of  a  settled  statement. 
Rindlaub  v.  Rindlaub,  —  N.  D.  — ,  125 
N.  W.  479. 
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BUI  of  ezeeptlaiis. 

648.  In  the  abeence  of  an  afBrmative 
showing  to  the  contrary,  the  supreme  court 
will  presume  that  the  order  of  the  trial 
court  in  striking  out  evidence  from  the  bill 
of  exceptions  was  properly  made.  State  v. 
Rash,  —  S.  D.  — ,  130  N.  W.  91. 
Abstract. 

649.  The  appellate  court  will  presume,  in 
the  absence  of  an  additional  abstract,  that 
the  abstract  served  contains  all  the  evi- 
dence necessary  to  a  proper  consideration 
of  the  questions  before  the  court.  Weeks 
V.  Cranmer,  17  S.  D.  173,  95  N.  W.  875. 

550.  Statements  made  in  an  additional 
abstract,  not  denied  by  the  appellant,  must 
be  taken  as  true.  Grigsby  v.  Wolven,  20 
8.  D.  623,  108  N.  W.  250. 

651.  In  the  absence  of  proper  objection 
the  North  Dakota  supreme  court  will  pre- 
sume that  the  abstract  on  appeal  is  correct 
and  was  properly  prepared.  State  Finance 
Co.  V.  Mather,  15  N.  D.  386,  109  N.  W.  350, 
11  A.  &  E.  Ann.  Cas.  1112. 

662.  The  appellate  court  will  assume 
that  all  material  parts  of  original  record 
upon  which  appellant  relies  to  show  error 
have  been  included  in  the  printed  abstract, 
and  will  not  go  outside  such  abstract. 
Kinney  v.  Brotherhood  of  American  Yoe- 
men,  16  N.  D.  21,  106  N.  W.  44. 

663.  While  in  the  absence  of  any  addi- 
tional abstract  affirming  to  the  contrary, 
the  supreme  court  would  presume  that  a 
proper  bill  of  exceptions  had  been  settled 
in  the  case,  where  the  additional  abstract 
of  the  respondent  alleges  that  no  bill  of 
exceptions  or  statement  had  been  served 
or  settled,  which  was  not  denied,  such  al- 
legation will  be  taken  as  true.  Omaha 
Rubber  Shoe  Co.  v.  Leadterry  Mercantile 
C5o.  —  S.  D.  — ,  125  N.  W.  637. 


f.  What  Questions  May  he  Considered;  Bit- 
tent  of  Review  in  General. 

1.  OeneraUy. 

Sufficiency  of  record  to  raise  question,  see 

supra,  IV. 
Necessity  for  exceptions,  see  supra,  V.  b. 
Mode   of   raising  questions   in  trial  court, 

see  supra,  V.  d. 
What  questions  reviewable  where  question 

is  certified  to  supreme  court,  see  Cases 

Certified. 
See  also  infra,  1179,  1191;  Equity,  16. 

664.  Errors  of  law  occurring  on  the  trial 
may  be  reviewed  on  appeal  upon  exceptions 
preserved  in  the  judgment  roll  containing 
a  statement  of  the  case.  MacGregor  v. 
Pierce,  17  S.  D.  61,  95  N.  W.  281. 

565.  On  appeals  in  cases  tried  under  N. 
D.  Rev.  Codes  1899,  §  6630,  errors  of  law 
occurring  at  the  trial  will  not  be  reviewed 
for  the  correction  thereof,  except  in  con- 
nection with  a  review  of  the  facts  on  the 
merits.  Bank  of  Park  River  v.  Norton,  12 
N.  D.  497,  97  N.  W.  860. 


556.  Since  the  amendment  of  N.  D.  Rev. 
Codes  1899,  §  5630,  by  N.  D.  Laws  1903, 
chap.  201,  p.  277,  actions  which  are  prop- 
erly triable  by  a  jury  are  no  longer  triable 
in  the  district  court  or  reviewable  upon  ap- 

?eal  under  that  section.     Couch  v.  State, 
4  N.  D.  361,  103  N.  W.  942. 

667.  On  appeal  from  the  direction  of  a 
verdict  for  plaintiff  at  the  close  of  the  evi- 
dence, where  a  direction  is  requested  by 
both  parties,  the  only  questions  for  review 
are  whether  there  is  sufficient  evidence  to 
sustain  the  court's  finding  of  facts,  and 
whether  there  was  any  error  in  its  declara- 
tion or  application  of  the  law.  Western 
Exp.  Co.  v.  United  States,  72  C.  C.  A.  516, 
141  Fed.  28. 

668.  Under  S.  D.  Rev.  Pol.  Code,  §  699, 
giving  an  attorney  power  to  bind  his  client 
to  any  agreement  in  respect  to  any  pro- 
ceeding within  the  scope  of  his  proper  du- 
ties and  powers  but  that  no  evidence  of 
any  such  agreement  is  receivable  except 
the  statement  of  the  attorney  himself,  his 
written  agreement  signed  and  filed  with  the 
clerk,  or  an  entry  thereof  upon  the  records 
of  the  court,  the  supreme  court  cannot  on 
appeal  consider  oral  stipulations  claimed 
to  have  been  made  by  an  attorney,  where 
respective  counsel  differ  as  to  their  recollec- 
tions regarding  such  oral  stipulations. 
Bunday  v.  Smith,  23  S.  D.  308,  121  N.  W. 
792. 

559.  An  order  denying  a  motion  to  va- 
cate and  set  aside  ail  orders  and  proceed- 
ings supplementary  to  execution,  will  be 
reviewed  on  appeal,  where  the  judgment  up- 
on which  the  proceedings  were  based  has 
become  null  and  void  by  virtue  of  the  debt- 
or's discharge  in  bankruptcy  subsequent  to 
an  order  issued  in  supplementary  proceed- 
ings directing  him  to  turn  over  certain 
property.  Gardiner  v.  Ross,  19  S.  D.  497, 
104  N.  W.  220. 

660.  The  circuit  court  is  without  juris- 
diction to  review,  in  an  injunction  proceed- 
ing, the  orders  of  the  county  court  from 
which  no  appeal  was  taken,  removing  an 
administratrix  and  directing  her  to  turn 
over  property  to  her  co-administrator,  un- 
der Dak.  Comp.  Laws,  1887,  §  6661,  giv- 
ing its  orders  like  force,  effect,  and  legal 
presumptions  as  those  of  circuit  courts, 
and  §§  5768-5762i  authorizing  the  county 
court  to  remove  administrators.  Howell 
V.  Dinneen,  16  S.  D.  618,  94  N.  W.  698. 

561.  Whether  a  rejected  claim  against 
a  decedent's  estate  was  barred  by  limita- 
tions cannot  be  considered  on  appeal  from 
an  order  sustaining  a  demurrer  to  an  an- 
swer setting  up  the  statute,  where  plain- 
tiff claimed  that  the  action  was  not  barred 
because  it  was  an  action  to  enforce  a  trust 
which  was  denied  by  defendants,  and  a 
bill  of  particulars  of  the  claim  had  been 
stricken  from  the  record.  Saxton  v.  Mus- 
selman,  17   S.  D.  36,  95  N.  W.  291. 

562.  The  clerk  properly  overruled  a  re- 
spondent's objection  to  the  taxation  of  costs 
and  disbursements  on  the  ground  that  the 
amount  allowed  for  printing  appellant's 
abstract  was  excessive,  no  application  hav- 
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ing  been  made  for  an  order  eliminating  on-  • 
necessary  matter ;  and  it  becomes  the  duty  I 
of  tbe  supreme  court  on  an  appeal  there- 
from to  determine  what,  if  any,  portions 
uf  the  abstract  are  unnecessary  or  improper. 
-VlcVay  V.  Tousley,  20  S.  D.  487,  107  N.  W. 
828. 

563.  Where  the  only  matters  that  could 
be  questioned  on  appeal  from  order  denying 
s  motion  for  a  new  trial,  upon  a  proper 
record,  would  be  the  sufficiency  of  the 
pleadings  to  support  the  judgment  and  the 
sufficiency  of  the  findings  to  support  the 
ivnclusions  and  judgment,  there  is  nothing 
for  the  consideration  of  supreme  court 
where  there  is  no  claim  that  the  pleadings 
are  insuQicient  and  no  error  is  assigned 
upon  the  overruling  of  the  motion  for  new 
trial.  Wolf  ▼.  Sneve,  23  8.  D.  200,  121  N. 
VV.  781. 

564.  It  is  unnecessary  to  determine  ■  on 
appeal  from  a  trial  de  novo  by  the  circuit 
court,  in  proceedings  authorized  by  S.  D. 
Bev.  Pol.  Code,  §  2410,  as  amended  by  S.  D. 
Laws  1903,  chap.  133,  for  the  detachment 
of  certain  territory  from  one  school  dis- 
trict and  its  attachment  to  another,  wheth- 
er or  not  the  proceedings  of  the  committee 
provided  for  tnat  purpose  in  regard  to  the 
adjustment  of  the  property  and  debts  of  the 
territory  detached  were  properly  made,  it 
being  sufficient  that  the  committee  had 
jurisdiction  to  act  upon  the  petition  pre- 
Mnted,  and  that  the  court  in  its  judgment 
upon  the  appeal  from  the  action  of  the  com- 
mittee adjudicated  the  various  questions 
presented.  Independent  School  Uist.  No.  2, 
V.  District  No.  37,  20  S.  D.  349,  106  N.  W. 
302. 

Pleadlas. 

Review  of  discretion  u  to,  see  infra,  VII. 
f,  3,  d. 

First  raising  objections  on  appeal,  see  in- 
fra, VII.  f,  6,  e. 

Beversible  error  as  to,  see  infra,  VII.  k,  2. 

565.  Where  the  evidence  offered  by  the 
plaintiff  shows  affirmatively  and  conclusive- 
ly that  the  plaintiff  has  in  fact  no  cause  of 
action  upon  the  claim  which  the  complaint 
attempts  to  allege  as  a  ground  of  recovery, 
it  is  unnecessary  to  pass  upon  the  technical 
sufficiency  of  the  complaint.  Walker  v. 
Rein,  14  N.  D.  608,  106  N.  W.  405. 

566.  Where  an  appeal  is  by  the  plaintiff 
from  the  judgment  upon  the  pleadings 
given  because  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of 
action,  it  is  not  proper  to  consider  any 
of  the  defenses  set  up  in  the  answer  since 
the  appeal  must  be  determined  upon  the 
sufficiency  of  the  complaint  alone.  Krug  t. 
Kautz,  21  S.  D.  461,  113  N.  W.  623. 

567.  On  an  appeal  from  an  order  re- 
straining the  enforcement  of  a  statute  on 
the  ground  that  it  is  unconstitutional, 
nothing  should  ordinarily  be  decided  but 
the  propriety  of  the  order;  but  where  the 
parties  desire  a  speedy  termination  of  liti- 
gation and  the  validity  of  the  statute  has 
been  fully  argued  the  court  may  consider 
whether  the  complaint  states  a  cause  of  ac- 


tion as  such  question  will  necessarily  arise 
in  the  court  below.    Jewett  Bros,  ft  Jewett 
V.  Smail,  20  S.  D.  232,  105  N.  W.  738. 
EzolvaloB  of  efidenoe. 
Reversible  error  as  to  admission  and  exclu- 
sion of  evidence,  see  infra,  VII.  k,  3. 

668.  The  exclusion  of  evidence  on  the 
ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion is  subject  to  review  on  appeal  from  the 
judgment.  H.  C.  Behrena  Lumber  Co.  v. 
Lager,  —  S.  D.  — ,  125  N.  W.  574. 
Withdrawal  of  oTldenee. 

669.  The  withdrawal  from  the  jury  of  the 
testimony  of  a  railroad  conductor,  in  an  ac 
tion  for  the  death  of  a  railroad  employee; 
as  to  whether  the  train  causing  the  acci- 
dent was  switching  at  the  time  thereof,  and 
therefore  excepted  from  a  rule  of  the  com- 
pany requiring  that  when  a  train  is  pushed 
by  an  engine  except  when  switching  a 
trainman  must  be  stationed  on  the  front 
of  the  leading  car  with  proper  signals,  so 
as  to  perceive  the  first  signs  of  danger,  and 
immediately  signal  the  engineer,  is  an  er- 
ror of  law,  where  such  issue  was  made  by 
the  pleadings,  tried  by  the  evidence,  and 
was  so  material  as  to  be  submitted  to  the 
jury  by  the  court.  Chicago,  M.  ft  St.  P.  R. 
Co.   V.   Westby,   —   L.R.A.(N.S.)    — ,    102 

C.  C.  A.  65,  178  Fed.  619. 
SniBeiemey  of  eTldeace. 

First  raising  question  as  to,  on  appeal,  see 

infra,  VII.  f,  6,  /. 
Review  of  verdict  generally,  see  infra,  VII. 

h. 
See  also  infra,  VII.  i. 

670.  The  sufficiency  of  the  evidence  to 
sustain  the  court's  findings  in  denying  a 
motion  for  a  dismissal  cannot  be  questioned 
in  the  absence  of  an  appeal  from  an  order 
denying  a  new  trial.    Subera  t.  Jones,  20  S. 

D.  628,  108  N.  W.  26. 
laatrnotlon*. 

571.  The  charge  of  the  court  in  submit- 
ting certain  issues  to  a  jury,  the  conduct 
of  counsel  in  argument  before  the  jury,  and 
the  conduct  of  the  jury,  in  an  equity  ac- 
tion triable  by  the  court,  are  not  subject  to 
review.  First  Nat.  Bank  v.  McCarthy,  18 
S.  D.  218,  100  N.  W.  14. 

Findings;  eonolnsioiu  of  lair. 

572.  The  failure  of  the  trial  court  to 
make  findings  on  certain  issues  nill  not  be 
considered  on  appeal  where  no  appeal  ha^ 
been  taken  from  that  part  of  the  judgment 
that  might  be  affected  by  the  findings.  Wil- 
son V.  Wilson,  —  S.  D.  — ,  128  N.  W.  120. 

573.  The  only  question  on  an  appeal  from 
judgment  alone  in  an  action  tried  by  the 
court  is  whether  the  court  drew  proper  con- 
clusions of  law  from  the  findings.  Sweat- 
man  V.  Bathrick,  17  S.  D.  138,  95  N.  W. 
422. 

Jndgrment  notirithstanding  Terdict. 

574.  Error  in  the  denial  of  a  motion  for 
judgment  notwithstanding  the  verdict  made 
before  judgment  and  excepted  to  is  review- 
able on   appeal  from   the  judgment.     Sat- 
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terlee  t.  Modem  Brotherhood  of  America, 
16  N.  D.  92,  106  N.  W.  561. 
CrimlniU  oases. 

575.  Misconduct  of  the  attorneys  for  the 
prosecution  on  the  trial  of  a  criminal 
charg:e  will  be  reviewed  on  appeal  if  pre- 
judicial to  the  rights  of  the  defendant. 
State  T.  Kaufmann,  22  S.  D.  433,  118  N. 
W.  337. 

676.  Objection  to  the  court's  order  re- 
quiring the  sheriff  to  summon  additional 
grand  jurors  is  not  properly  before  the  su- 
preme court  where  the  objection  is  not  one 
of  the  statutory  grounds  upon  which  a  chal- 
lenge to  the  panel  may  be  interposed,  it  not 
afiSrmatively  appearing  that  the  accused 
was  in  any  manner  prejudiced  thereby. 
State  V.  Cambron,  20  S.  D.  282,  106  N.  W. 
241. 

577.  An  objection  to  the  court's  authori- 
ty to  impanel  a  grand  jury  on  the  ground 
that  the  reasons  requiring  the  calling  of 
such  a  jury  were  not  fully  set  out  in  the  re- 
quest of  the  state's  attorney  made  to  the 
court,  is  not  properly  before  the  supreme 
court  where  such  objection  is  not  one  of  the 
statutory  grounds  upon  which  a  challenge 
to  the  panel  to  a  grand  jury  may  be  inter- 
posed, it  not  affirmatively  appearing  that 
the  accused  was  in  any  manner  prejudiced 
thereby.  State  v.  Cambron,  20  S.  D.  282, 
105  N.  W.  241. 

578.  Where  the  court,  at  its  discretion, 
has  imposed  a  sentence  within  the  max- 
imum prescribed  by  the  legislature,  the  su- 
preme court  will  not  review  the  reason  or 
motive  for  fixing  the  length  of  the  sentence. 
State  V.  Bjelkstrom,  20  S.  D.  1,  104  N.  W. 
481. 


2.  Deciriona  in  Party's  Favor,  at  Hia  Re- 
quest, or  Jfot  Affecting  Bim. 

579.  On  appeal  by  one  of  several  defend- 
ants, the  supreme  court  will  not  notice  al- 
leged errors  which  do  not  affect  the  appel- 
lant. Halloran  v.  Holmes,  13  N.  D.  411,.  101 
N.  W.  310. 

580.  Where  the  plaintiff,  in  an  action 
against  a  principal  and  surety  in  which  the 
principal  counterclaims,  moves  for  a  dis- 
missal, he  cannot,  on  appeal,  complain  that 
the  court  refused  to  dismiss  the  action  as 
to  the  principal  but  granted  a  dismissal  as 
to  the  surety.  Northwestern  Port  Huron 
Co.  v.  Iverson,  22  S.  D.  314,  133  Am.  St. 
Rep.  920,  117  N.  W.  372. 

581.  A  respondent  on  appeal  cannot 
properly  raise  the  objection  tnat  there  is 
no  proper  bill  of  exceptions  before  the  court 
for  the  reason  that  the  court  erased  the  no- 
tation of  each  exception  from  each  place 
where  it  appeared  in  the  bill,  where  it  ap- 
pears that  the  bill  as  originally  drafted 
was  correct  and  the  erasures  were  made  at 
the  request  of  the  respondent's  counsel. 
Kelly  V.  Wheeler,  22  S.  D.  611,  119  N.  W. 
994. 

582.  Where  a  mortgagee  began  an  action 
to  foreclose  his  mortgage  and  also  an  ac- 
tion to  quiet  title  based  upon  a  quitclaim 
deed  from  the  mortgagor,  and  the  court  te- 


^,1  th.  "V'*  ***''^  judgment  entered  .X 
t^fwf  "=*'.''".*<'  luiet  title  was  dismissed 
«llt^  P';eJV<l'<'e.  ««<i  the  defendanU  ap 
pealed  cfaiming  error  because  the  actioii 
was  not  dismissed  with  prejudice,  such  er- 
ror cannot  be  taken  advantage  if  by  the 
defendants  upon  whose  motion  the  plaintiff 

Instmotlons. 

Deaf'thf^°th'''^"\"*  ''"".°°*  """t^d  on  ap- 
peal that  the  court  erred  in  giving  respond- 

«  ^^L^J"  *  prosecution  for  an  assault  with 
2n^7i^§  '"'\J'*?P?°  *'th  intent  to  do 
^  i/hr'  »•'  •J«f«°'i»"t  cannot  complain 
of  an  instruction  on  the  question  of  iWi- 

mf«,-^      defendant  was  not   ustified  in  com- 

s'n*5Xmt-w'^4i.'-«-*^'«*'''' 

Antoaat  of  reooTery, 

585.  Where  plaintiffs  had  no  cause  of  ac- 
tion at  the  time  the  action  was  commenced, 
and  the  trial  court  allowed  a  higher  rate  of 
mterest  than  they  were  entitled  to,  they  had 
no  cause  for  complaint  as  the  defendants 
had  paid  more  than  they  should  have. 
Brandenburg  v.  Phillips,  18  N.  D.  200,  11» 
^.  W.  042, 

3.  Discretionary,   Collateral,   and  Interme- 
diate Decisions. 

a.  In  Qeneral. 

686.  An  order  granting  a  writ  of  manda- 
mus will  not  be  reversed  in  the  absence  of  a 
manifest  abuse  of  discretion,  when  it  clear- 
ly appears  that  an  official  duty  has  not 
been  performed.  State  ex  rel.  Andrews  v 
Boyden,  18  S.  D.  388,  100  N.  W.  763. 

587.  An  order  setting  aside  a  referee's 
findings  of  fact  made  by  the  court  on  its 
own  motion,  will  not  he  upheld  on  appeal 
as  within  the  discretion  of  the  court,  since 
there  was  nothing  to  invoke  an  exercise  of 
discretion.  Neeley  v.  Roberts,  17  S.  D.  161 
95  N.  W.  921.  .     '     .  ^.  loi, 

588.  Whether  a  building  in  which  a  ten- 
ant of  the  owner  has  maintained  a  nuisance 
by  keeping  and  selling  intoxicating  liquors 
therein,  of  which  the  owner  had  knowledge 
prior  to  the  commencement  of  an  action  to 
abate  the  nuisance,  shall  be  turned  over  to 
the  owner  after  it  has  been  closed  bv  pro- 
ceedings under  N.  D.  Rev.  Codes  1905,  § 
9373,  is  discretionary  with  the  trial  court, 
and  such  discretion  will  not  be  disturbed 
except  in  cases  of  abuse  thereof.  State 
ex  rel.  Heffron  v.  Bleth,  —  N.  D.  — .  127 
N.  W.  1043. 

689.  An  independent  appeal  from  an  in- 
termediate order  which  Is  dismissed  with- 
out a  consideration  on  the  merits  because 
the  order  had  not  yet  been  entered  will  not 
prevent  the  review  of  such  order  on  appeal 
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from  the  judgment.    Neeley  t.  Roberto,  17 
S.  D.  161,  95  N.  W.  921. 

590.  An  order  setting  aside  on  motion  of 
the  defendant,  a  report  in  faTor  of  plaintiff 
by  a  referee  appointed  to  receive  evidence 
and  report  Jiis  findings  of  fact  and  conclu- 
sions of  law,  is  subject  to  review  on  appeal, 
from  a  judgment  rendered  for  the  defendant 
on  a  subsequent  trial  by  the  court  without 
a  jury  under  Dak.  Comp.  Laws,  1887,  § 
5237,  authorizing  the  review  of  "any  inter- 
mediate order"  involving  the  merito.  Nee- 
ley  V.  Roberts,  17  S.  D.  161,  95  N.  W.  921. 

691.  Where  no  appeal  is  taken  from  an 
order  of  the  court  permitting  the  stock- 
holders of  a  corporation  to  appear  in  behalf 
of  the  corporation  and  have  an  unauthor- 
ized stipulation  signed  by  the  president  con- 
senting to  the  entry  of  judgment  for  the 
foreclosure  of  a  mortgage  on  its  property, 
and  the  judgment  and  proceedings  there- 
nnder  set  aside,  and  to  file  an  answer,  such 
order  will  not  be  reviewed  on  appeal;  al- 
though it  might  have  been  more  formal  to 
have  vacated  and  set  aside  the  judgment  and 
then  permitted  the  stockholders  to  answer 
by  way  of  intervention.  Frederick  Mill. 
Co.  V.  Frederick  Farmers'  Alliance  Co.  20  S. 
D.  335,  106  N.  W.  298. 
Brlmlng  In  new  parties. 

592.  Courts  have  a  discretion  to  allow 
additional  parties  to  be  brought  in,  and 
this  discretion  will  not  be  disturbed  on  ap- 
peal unless  it  has  been  clearly  abused.  Ded- 
rick  V.  Charrier,  15  N.  D.  515,  125  Am.  St. 
Rep.  608,  108  N.  W.  38. 

IHsadassl  of  aetion. 

593.  The  question  as  to  whether  an  action 
should  be  dismissed  with  or  without  preju- 
dice after  the  sustaining  of  a  demurrer  to 
the  complaint  and  the  plaintiiTs  default  in 
serving  an  amended  complaint,  is  in  the 
sound  judicial  discretion  of  the  trial  court, 
and  iU  ruling  will  not  be  reversed  in 
the  absence  of  an  abuse  of  such  discretion. 
Cooke  V.  McQuarters,  19  S.  D.  361,  103  N. 
W.  385. 

(.  Costs. 
Presumption  as  to,  see  supra,  638,  530. 

594.  The  trial  court  ordered  judgment  in 
favor  of  the  defendant  for  costs.  Held, 
that  the  awarding  of  costs  was  discretion- 
try,  and  that  such  discretion  was  properly 
exercised,  where  plaintiff  failed  to  show 
himself  entitled  to  the  relief  prayed  for 
and  the  defendant  recovered  affirmative  re- 
lief. Brown  v.  Skotland,  12  N.  D.  445,  07 
N.  W.  643. 

595.  Since  N.  D.  Rev.  Codes  1809,  §  5580, 
gives  to  district  courts  power  to  award  mo- 
tion costs  in  their  discretion  in  a  sum  not 
to  exceed  ^5,  the  allowance  of  $15  upon  a 
denial  of  appellant's  motion  to  retax  costs 
was  not  an  abuse  of  discretion.  Crane  v. 
Odegard,  12  N.  D.  135,  96  N.  W.  326. 

596.  Costs  allowed  under  N.  D.  Rev.  Codes 
1905,  S  7179,  are  in  the  discretion  of  the 
court;  and.  unless  the  facts  show  an  abuse 
of  the  court's  discretion,  its  rulings  will  not 


be  disturbed.    WhituOT  v.  Akin,  — ^N.  D.  — , 
125  N.  W.  470. 

607.  Whether  the  time  fixed  within  which 
surety  for  costo  may  be  furnished  is  rea- 
sonable is  largely  within  the  discretion  of 
the  court,  and  the  action  of  the  court  will 
not  be  interfered  with  unless  the  discretion 
be  abused.  Cranmer  v.  Dinsmore,  15  N.  D. 
004,  109  N.  W.  317. 

0.  As  to  Evidence;  Order  of  Proof;  Wit- 
nesses. 

First  raising  question  on  appeal,  see  infra, 
VII.  f,  6,  f. 

Waiver  of  objections  as  to  evidence,  see  in- 
fra, VII.  g,  2. 

Reversible  error  as  to,  see  infra,  VII.  k, 
3. 

598.  The  admission  or  rejection  of  evi- 
dence as  a  part  of  the  res  gests  must  be  de- 
cided upon  the  facts  and  circumstances  con- 
nected with  each  particular  case,  within  the 
discretion  of  the  trial  court,  and  the  ruling 
of  the  trial  court  thereon  will  not  be  dis- 
turbed on  appeal  where  the  appellate  court 
cannot  clearly  see  that  silch  discretion  has 
been  erroneously  exercised.  State  v.  Kape- 
lino,  20  S.  D.  601,  108  N.  W.  335. 

599.  The  decision  as  to  whether  an  ac- 
cused will  suffer  an  unfair  disadvantage  by 
the  introduction  of  certain  competent  testi- 
mony offered  by  the  state  of  witnesses  not 
known  to  accused  is  within  the  province  of 
the  trial  judge,  and  will  not  be  reversed  in 
the  absence  of  a  manifest  abuse  of  discre- 
tion. State  V.  Matejousky,  22  S.  D.  30,  IIS 
N.  W.  96. 

Order  of  proof. 

600.  That  the  trial  court  received  evi- 
dence out  of  its  proper  order  is  not  ground 
for  reversal,  except  in  a  clear  case  of  abuse 
of  discretion.  Madson  v.  Rutten,  16  N.  D. 
281,  13  L.R.A.(N.S.)  554,  113  N.  W.  872. 

601.  The  calling  of  a  witness  by  a  plain- 
tiff in  rebuttal  who  gives  testimony  that 
pertains  to  his  main  case  is  not  necessarily 
prejudicial,  but  is  a  matter  resting  large- 
ly in  the  discretion  of  the  trial  court.  Pet- 
ersburg School  Dist.  V.  Peterson,  14  N.  D. 
344,  103  N.  W.  756. 

Secondary  eTldeno«. 

602.  The  sufficiency  of  a  search  made  for 
a  lost  instrument  to  justify  the  admission 
of  evidence  of  its  contents,  is  in  the  sound 
discretion  of  the  trial  court,  and  unless 
there  has  been  an  abuse  of  discretion,  his 
ruling  thereon  will  not  be  disturbed  upon 
anpfal.  ^imonson  v.  Aney,  —  S.  D.  — ,  128 
N.  W.  319. 

Physloal  examination. 

603.  If  it  is  sought  to  recover  for  a  per- 
sonal injury  and  plaintiff's  physician  tes- 
tifies that  such  injury  is  permanent,  it  is  an 
abuse  of  discretion  and  reversible  error  for 
the  court  to  deny  to  defendant  the  right 
to  select  physicians  and  have  plaintiff  sub- 
mitted to  a  physical  examination  by  them, 
to  enable  them  to  testify  to  th(j  nature,  ex- 
tent and  probable  duration  of  such  injury. 
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This  is  especially  so  when  the  extent  of  the 
injury  can  be  made  to  appear  to  the  court 
only  through  the  opinion  of  experts  found- 
ed upon  a  personal  examination.  This  rule 
is  not  affected  by  the  fact  that  the  plain- 
tiff is  a  woman.  Brown  v.  Chicago,  M.  & 
St.  P.  R.  Co.  12  N.  D.  61,  102  Am.  St.  Rep. 
564,  95  N.  W.  153. 

[Cited  in  note  in  15  L.R.A.(K.S.)    667, 
on  refusal  of  order  for  physical  exami- 
nation as  abuse  of  discretion.] 
Leading  questions. 

Leading  questions  generally,  see  Witnesses, 
IV.  b. 

604.  The  exercise  of  discretion  by  the 
trial  court  in  permitting  leading  questions 
to  be  asked  unwilling  witnesses  will  not  be 
reviewed  by  the  supreme  court  except  for 
manifest  abuse.  State  t.  Cambron,  20  S. 
D.  282,  106  N.  W.  241. 

605.  The  allowance  of  answers  to  leading 
questions  or  questions  which  assume  facts 
not  proven  is  strictly  discretionary  with 
trial  judges;  and,  unless  there  appears  a 
clear  abuse  of  that  discretion,  appellate 
courts  will  not  disturb  their  rulings.  State 
V.  Empting,  —  N.  D.  — ,  128  N.  W.  1119. 

606.  The.  matter  of  permitting  leading 
questions  to  be  asked  a  witness,  and  the 
limits  to  which  cross-examination  will  be 
allowed,  rest  very  largely  in  the  discretion 
of  'the  trial  judge,  and  his  action  will  not  be 
disturbed  in  the  absence  of  a  manifest  abuse 
of  such  discretion.  Josephson  v.  Sigfusaon, 
13  N.  D.  312,  100  N.  W.  703. 

607.  Whether  leading  questions  shall  be 
permitted  or  not  is  very  largely  discretion- 
ary with  the  trial  court,  and  its  rulings  in 
that  respect  will  not  be  disturbed  unless  it 
is  apparent  that  the  discretion  was  abused 
to  the  prejudice  of  the  appellant.  State  v. 
Hazlett,  14  N.  D.  490,  105  N.  W.  617. 
Oompetemcy  of  witnesses. 

608.  The  appellate  court  will  not  inter- 
fere with  the  discretion  of  the  trial  court 
in  ruling  upon  the  competency  of  experts 
to  testify  as  to  the  mental  capacity  of  a 
testator.  Auld  v.  Cathro,  —  N.  D.  — ,  — 
L.RA.(N.S.)  — ,  128  N.  W.  1025. 

609.  The  question  as  to  whether  a  witness 
possesses  the  requisite  qualifications  is  for 
the  trial  court,  and  its  ruling  will  not  be 
reversed  in  the  absence  of  palpable  error. 
Borneman  v.  Chicago.  St  P.  M.  &  0.  R.  Co. 
19  S.  D.  459,  104  N.  W.  208. 

609a.  The  ruling  of  the  trial  court  as  to 
the  qualifications  of  a  witness  offered  as 
an  expert  will  not  be  reversed  in  the  ab- 
sence of  palpable  error  appearing  in  the  rec- 
ord. Waterhouse  v.  Jos.  Schlitz  Brewing 
Co.  16  S.  D.  592,  94  N.  W.  587. 

610.  Whether  a  child  eight  years  of  age 
possesses  sufficient  knowledge  to  comprehend 
the  nature  of  an  oath  and  is  otherwise  com- 
petent as  a  witness  is  for  the  trial  judge  to 
determine  within  a  sound  judicial  discre- 
tion, and  in  the  absence  of  a  clear  abuse  of 
such  discretion  this  court  will  not  reverse 
his  decision.  State  v.  Werner,  16  N.  D.  83, 
112  N.  W.  60. 


[Cited  in  note  in  124  Am.  St.  Rep.  302, 
on    competency    of    children    as    wit- 
nesses.] 
Refreshing  reooUeotloa. 

611.  The  matter  of  refreshing  the  wit- 
ness's recollection  is  within  the  court's  ju- 
dicial discretion,  and  its  ruling  will  not  be 
reversed  unless  there  is  an  abuse  of  such 
discretion.  Brown  v.  Smith,  —  S.  D.  — , 
123  N.  W.  689. 

Nnmber  of  irltnesses. 

612.  Permitting  the  examination  of  more 
than  three  witnesses  as  to  the  identity  of  a 
horse  in  controversy  after  limiting  the  num- 
ber on  each  side  to  that  number  is  not 
ground  for  reversal  where  no  abuse  of  dis- 
cretion is  disclosed  by  the  record.  Brady 
v.  Shirley,  18  S.  D.  608,  101  N.  W.  886,  6  A. 
&  E.  Ann.  Cas.  972. 

[Cited  in  note  in  116  Am.  St.  Rep.  618,  on 
right  of  court  to  limit  number  of  wit- 
nesses.] 

Oro««-e«»m<ii»tloii. 

Cross-examination  generally,  see  Witnesses, 
IV.  d. 

Se6  aUo  infra,  788. 

613.  The  latitude  to  be  allowed  in  cross- 
examination  is  largely  discretionary  with 
the  trial  court,  and  its  rulings  in  that  re- 
spect will  not  be  disturbed,  except  in  cases 
of  abuse.  Schwoebel  v.  Fugina,  14  K.  D. 
375,  104  N.  W.  848.  Mathews  v.  Hanson,  — 
N.  D.  — ,  124  N.  W.  1116.  SUte  v.  Madi- 
son, 23  S.  D.  584,  122  N.  W.  647. 

614.  The  subject  of  cross-examination  is 
largely  within  the  sound,  judicial  discre- 
tion of  the  trial  court,  and  its  rulings,  un- 
less it  clearly  appears  there  has  been  a 
manifest  abuse  of  such  discretion,  will  not 
ordinarily  be  reversed  by  the  appellate 
court.  Corcoran  v.  Halloran,  20  S.  D.  384, 
107  N.  W.  210. 

d.  As  to  Pleadings;  Bill  of  Particulars. 

Reversible  error  as  to,  see  infra,  VII.  k,  2. 
First  raising  question  as  to,  on  appeal,  see 

infra,  VII.  f,  5,  e. 
Presumptions   as   to   pleading,    see   supra, 

VII.  e,  4. 

Amendment. 

First  raising  question  as  to,  on  appeal,  see 

infra,  761. 
Reversible  error  as  to,  see  infra,  VII.  k,  2,  c. 

615.  The  courts  have  a  large  discretion 
in  peirmitting  the  correction  of  defects  in 
pleadings  and  process  by  amendment,  and 
rulings  in  regard  thereto  will  not  constitute 
ground  for  reversal  unless  the  discretion  is 
grossly  abused.  Great  Northern  R.  Co.  v. 
Herron,  68  C.  C.  A.  599,  136  Fed.  49. 

616.  The  granting  of  leave  to  amend  the 
pleadings  in  an  action  is  largely  in  the 
sound  judicial  discretion  of  the  trial  court, 
and  its  rulings  thereon  will  only  be  reversed 
in  case  of  nhiise  of  such  discn-tion.  Mur- 
phy T.  Plankinton  Bank,  18  S.  D.  317,  100 
a.  W.  614. 

617.  The  action  of  the  trial  court  in  al- 
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lowing  an  amendment  to  the  complaint  in 
furtherance  of  justice  will  be  sustained  on 
appeal,  where  no  substantial  prejudice  is 
shown,  and  the  amendment  is  in  confonni- 
ty  with  the  tendency  of  the  testimony,  and 
fairly  within  sound  judicial  discretion. 
Babcock  v.  Ormsby,  18  S.  D.  368,  100  N.  W. 
769. 

618.  The  question  of  allowine  amend- 
ments to  pleadings  is  largely  in  the  discre- 
tion of  the  trial  court  and  its  ruling  there- 
on will  not  be  reversed  in  the  absence  of 
an  abuse  of  discretion,  which  was  not  shown 
where  the  court  refused  to  allow  the  plain- 
tiff to  amend  an  amended  complaint  to 
which  a  demurrer  had  been  sustained,  and 
where  the  amendment  was  unnecessary  to 
the  plaintiff's  cause  of  action.  Anderson  v. 
Scandia  Min.  Syndicate,  —  S.  D.  — ,  128 
N.  W.  1016. 

619.  Trial  courts  are  vested  with  a  broad 
judicial  discretion  regarding  the  subject  of 
the  allowance  of  amendments  to  pleadings 
and  the  action  of  the  trial  court,  in  permit- 
ting amendments,  will  not  be  disturbed  by 
this  court  except  in  cases  of  a  clear  abuse 
of  discretion.  Liberality  should  be  shown 
by  the  courts  in  the  allowance  of  amend- 
ments where  it  appears  that  such  amend- 
ments will  promote  the  ends  of  justice. 
Webb  V.  Wegley,  —  N.  D.  — ,  126  N.  W.  662. 

620.  Error  cannot  be  predicated  upon  the 
action  of  the  court  in  permitting  the  com- 
plaint to  be  amended  upon  the  trial,  where 
there  was  nothing  in  the  amendment  which 
should  have  surprised  the  defendant,  or  for 
which  it  could  not  have  been  prepared  up- 
on the  trial,  and  it  does  not  appear  that 
the  defendant  was  in  any  manner  preju- 
diced by  the  ruling  of  the  court,  or  that 
there  was  any  abuse  of  the  court's  discre- 
tion. Vesey  v.  Commercial  Union  Assur. 
Co.  18  8.  D.  632,  101  N.  W.  1074. 

621.  The  refusal  of  the  trial  court  to  per- 
mit an  amendment  of  a  complaint  by  strik- 
ing the  words  "and  severally"  from  the  alle- 
gation that  the  makers  of  a  note  "jointly 
and  severallv"  promised  to  pay  the  same 
and  the  denial  of  a  continuance  to  permit 
the  answer  to  be  amended  by  pleading  a  de- 
feet  of  parties  was  clearly  within  the  dis- 
ereticm  of  the  trial  court  and  not  grounds 
for  reversal  Central  Bkg.  &  T.  Co.  v. 
Pnsey,  22  8.  D.  223,  116  N.  W.  1126. 

622.  Matters  pertaining  to  amendment  of 
pleadings,  continuances  and  the  bringing  in 
of  the  personal  representatives  of  deceased 
parties  at  the  trial  of  actions  are  within  the 
discretion  of  trial  courts,  and  their  action 
will  not  be  disturbed,  except  in  case  of 
abuse  thereof  resulting  in  prejudice.  State 
Finance  Co.  v.  Halstenson,  17  N.  D.  145, 
114  N.  W.  724. 

023.  The  amendment  of  a  complaint  after 
trial  to  conform  to  the  proof  is  no  abuse 
of  discretion  where  the  amendment  is  sim- 
ply for  the  purpose  of  adding  allegations 
omitted  but  supplied  by  the  answer,  and  the 
amendment  makes  no  substantial  change  in 
the  claim.  Omlie  v.  CTToole,  16  N.  D.  126, 
112  N.  W.  677. 

624.  Action  of  trial  court  in  amending  ' 
Supp.  Dak.  Dig. — 0. 


complaint  after  evidence  is  all  introduced, 
to  make  it  conform  to  the  proof,  when  such 
amendment  makes  no  substantial  change  in 
the  claim,  will  not  be  reviewed  on  appeal, 
unless  an  abuse  of  discretion  is  apparent. 
Omlie  V.  O'Toole,  16  N.  D.  126,  112  N.  W. 
677. 
Sapplemental    oomplalnt. 

623.  An  application  for  leave  to  file  a 
supplemental  answer  ia  addressed  to  the 
sound  judicial  discretion  of  the  court,  and 
its  ruling  will  not  be  reversed  in  the  ab- 
sence of  an  abuse  of  discretion.  Ernster  v. 
Christiansen,  —  S.  D.  — ,  123  N.  W.  711. 
BUI  of  partlenlan  ia  erimlnal  ewM. 

626.  A  trial  court-  did  not  abuse  its  ju- 
dicial discretion  in  refusing  a  demand  for 
a  bill  of  particulars  where  it  appeared  that 
the  accused  had  a  preliminary  examina- 
tion at  which  the  desired  information  could 
have  been  secured,  that  the  demand  was  not 
verified,  and  the  record  did  not  show  that 
any  prejudice  followed  or  could  follow  from 
the  ruling.  State  v.  Empting,  —  N.  D.  — > 
128  N.  W.  1119. 

e.  Venue;  Continuance. 

Venue. 

627.  The  overruling  of  a  motion  for  a 
change  of  venue  in  a  criminal  case  on  the 
ground  of  prejudice  against  the  accused, 
is  not  an  abuse  of  discretion  where  an  ap- 
parently satisfactory  jury  is  quickly  secured 
without  any  difficulty.  State  v.  Callahan, 
18  S.  D.  145,  99  N.  W.  1099. 

628.  Under  N.  D.  Rev.  Codes  1905,  §  9931, 
which  provides,  in  substance,  that  the 
state's  attorney,  on  behalf  of  the  state,  may 
apply  for  a  removal  of  a  criminal  action, 
and  the  court,  being  satisfied  that  it  will 
promote  the  ends  of  justice,  may  order  such 
removal,  the  granting  or  denying  of  an  ap- 
plication duly  made  by  the  Attorney  Gen- 
eral for  a  change  of  the  place  of  trial  of  a 
criminal  action  on  the  ground  that  an  im- 
partial trial  cannot  be  had  in  the  county 
where  the  action  .is  pending,  is  a  matter 
within  the  sound  discretion  of  the  court  to 
which  the  application  is  made,  and  its  rul- 
ing will  not  be  disturbed  .except  for  an 
abuse  of  discretion.  State  v.  Winchester,  18 
N.  D.  634,  122  N.  W.  1111. 
Oontianmnoa. 

See  also  supra,  622. 

029.  The  granting  or  refusing  of  a  con- 
tinuance rests'  in  the  sound  discretion  of 
the  trial  court,  and  its  ruling  will  not  be 
reversed  except  for  the  most  cogent  rea- 
sons. Crouch  V.  Dakota,  W.  &  M.  R.  Co.  18 
S.  D.  540,  101  N.  W.  722. 

630.  Trial  courts  are  vested  with  a  wide 
discretion  in  the  matter  of  granting  or  re- 
fusing continuances,  and  the  denial  of 
plaintiff's  motion  for  a  continuance  of  the 
cause  over  the  term  was  not  error,  where  no 
change  in  result  could  have  been  accom- 
plished. Webb  V.  Wegley,  —  N.  D.  — ,  125 
N.  W.  662. 

631.  An  order  denying  a  continuance  of 
a  criminal  prosecution  will  not  be  disturbed 
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on  appeal  except  for  the  most  cogent  nea- 
sons.  SUte  v.  Phillips,  18  S.  D.  1,  98  N. 
W.  171,  5  A.  &  E.  Ann.  Caa.  780. 

632.  The  granting  or  refusing  of  a  mo- 
tion for  a  continuance  of  a  trial  in  a  crim- 
inal action  being  ordinarily  within  the 
sound  discretion  of  the  trial  court,  its  rul- 
ing thereon  will  not  be  reversed  by  the  su- 
preme court,  unless  there  has  been  a  mani- 
fest abuse  of  such  discretion.  State  v.  Bran- 
dell,  —  S.  D.  — ,  129  N.  W.  242. 

633.  The  ruling  of  a  trial  court  in  refus- 
ing a  continuance  on  the  ground  of  the  ab- 
sence of  an  assistant  counsel  and  of  a  ma- 
terial witness,  is  no  ground  for  reversal,  in 
the  absence  of  a  manifest  abuse  of  its  dis- 
cretion. Chambers  v.  Modern  Woodmen, 
18  S.  D.  173,  99  N.  W.  1107. 

/.  Injunction. 
See  also  supra,  7. 

634.  The  rule  that  an  order  granting  or 
refusing  a  temporary  injunction  cannot  be 
reversed  in  the  absence  of  an  abuse  of  dis- 
cretion, does  not  apply  where  the  order  it- 
self discloses  that  no  discretion  was  exer- 
cised. Phenix  Ins.  Co.  t.  Perlcins,  19  S.  D. 
69,  101  N.  W.  1110. 

635.  The  issuance  of  an  injimction  order 
by  the  circuit  court  to  restrain  the  removal 
of  the  county  offices  pending  the  final  deter- 
mination in  the  courts  of  a  contest  on  the 
result  of  the  election  for  the  removal  of  the 
county  seat,  is  within  the  discretion  of  the 
court  and  will  not  be  disturbed  upon  appeal 
except  where  abuse  is  shown.  Shaw  v.  Cir- 
cuit Ct.  —  S.  D.  — ,  120  N.  W.  907. 

036.  The  dissolution  of  a  preliminary  in- 
junction will  not  be  disturbed  on  appeal  un- 
less the  record  shows  an  abuse  of  discre- 
tion on  the  part  of  the  trial  court.  Clarlc 
v.  Deadwood,  22  S.  D.  233,  18  L.R.A.(N.S.) 
402,  117  N.  W.  131. 

637.  Whether  a  preliminary  injunction 
shall  be  continued  in  force  pending  the  trial 
on  the  merits  of  the  action,  or  dissolved  on 
motion,  rests  in  the  sound  judicial  discre- 
tion of  the  trial  judge,  and  his  action  there- 
on will  be  upheld  unless  such  discretion  has 
been  manifestly  abused.  School  Dist.  No. 
94  V.  King,  —  N.  D.  — ,  127  N.  W.  615. 

g.  Conduct  of  Trial;  Jury. 

Presumptions   as   to  jury,  see  supra,  540, 

541. 
Review  of  discretion  oii   motion  for  new 

trial  as  to,  see  infra,  074,  675. 
See  also  supra,  136;  infra,  1078. 

038.  The  conduct  of  counsel  and  parties 
during  a  trial  are  matters  so  peculiarly 
within  the  supervision  and  discretion  of  the 
trial  court,  that  the  supreme  court  will 
not  grant  a  new  trial  by  reason  thereof, 
unless  it  clearly  appears  that  there  has 
been  an  abuse  of  such  discretion.  Poe  v. 
Arch,  —  S.  D.  — ,  128  N.  W.  166. 

639.  Whether  the  request  for  time  to 
prepare  for  trial  is  made  in  time  may  de- 
pend  in   some   cases   upon   special   circum- 


stances, and  in  such  cases  the  action  of  tt>» 
trial  court  will  be  entitled  to  great  weight, 
and  will  not  be  disturbed,  except  in  case 
of  manifest  abuse  of  discretion.  State  v. 
Chase,  17  N.  D.  429,  117  N.  W.  637,  17  A. 
&  E.  Ann.  Cas.  520. 
Stlpnlattoaa. 

640.  While  appellate  courts  are  reluctant 
to  interfere  with  the  discretion  of  trial 
courts  to  relieve  parties  from  their  stipu- 
lations such  an  order  will  be.  vacated  on  ap- 
peal where  there  appears  to  have  been  a 
manifest  abuse  of  discretion.  Northern  P. 
R.  Co.  V.  Barlow,  —  N.  D.  — ,  126  N.  W. 
233. 

Selection  .of  Jury. 

641.  The  decision  of  the  trial  court  on 
the  question  of  competency  of  jurors  is  en- 
titled to  great  respect,  and  will  be  dis- 
turbed only  when  it  clearly  appears  that 
there  was  an  abuse  of  discretion.  State  v. 
l<'ujita,  —  N.  D.  — ,  129  N.  W.  300. 

642.  The  disqualification  of  a  juror  for 
actual  bias  is  within  the  sound  discretioa 
of  the  trial  court,  and  the  ruling  of  the 
trial  court  should  not  be  reversed  in  the  ab- 
sence of  a  clear  abuse  of  discretion.  State 
V.  Hayes,  23  S.  D.  596,  122  N.  W.  652. 

643.  The  decision  of  the  trial  court  upou 
an  issue  raised  by  a  challenge  to  a  juror 
for  actual  bias  will  be  disturbed  only  when 
it  clearly  appears  that  there  was  an  abuse 
of  discretion.  State  v.  Werner,  16  N.  D, 
83,  112  N.  W.  60. 

h.  Vacation  of  Order  or  Judgment. 

Appealability  of  order  as  to,  see  sugra,  I> 

g- 
See  also  infra,  712. 

644.  The  opening  of  a  default  judgment 
rests  in  the  discretion  of  the  trial  court, 
and  will  not  be  interfered  with  unless 
abused.  Gibson  v.  Smith,  —  S.  U.  — ,  124 
N.  W.  733. 

646.  In  applications  for  relief  under  K 
D.  Kev.  Codes  1899,  §  5298,  trial  court» 
are  vested  with  large  discretion,  and  their 
action  will  not  be  disturbed  unless  such  dis- 
cretion has  been  abused.  Kceney  v.  Farg^, 
14  N.  D.  419,  105  N.  W.  Oi. 

646.  A  motion  to  set  aside  and  vacate 
a  judgment  and  for  leave  to  answer  ia 
within  the  sound  judicial  discretion  of  the 
trial  court,  and  the  decision  of  the  court 
will  not  be  reversed  unless  there  is  a  clear 
abuse  of  sueli  discretion.  McAndrews  v.  Se- 
curity State  Bank,  —  S.  D.  — ,  127  N.  W. 
536.  Kjetland  v.  Pederson,  20  S.  D.  58,  104 
N.  W.  677. 

647.  The  ruling  of  the  trial  court  on  a 
motion  to  vacate  a  default  judgment,  made 
under  N.  D.  Rev.  Codes  1905,  §  6884,  will 
not  be  reversed  except  in  case  of  manifest 
abuse  of  the  wide  judicial  discretion  vest- 
ed in  the  trial  court  by  said  statute.  Ra- 
cine-Sattley  Mfg.  Co.  v.  Pavlicek,  —  N.  D. 
— ,  130  N.  W.  228. 

648.  Upon  setting  aside  a  default  judg- 
ment and  granting  leave  to  serve  an  an- 
swer, upon  grounds  within  the  provisions 
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of  N.  D.  Rev.  Codes  1899,  §  5298,  the  trial 
court  is  vested  with  wide  discretion,  which 
will  not  be  disturbed  except  in  a  clear 
case  of  abuse  thereof.  Olson  t.  Sargent 
County,  15  N.  D.  146,  107  N.  W.  43, 

649.  The  action  of  the  trial  court  in  re- 
opening a  case  tried  without  a  jury  and  per- 
mitting the  introduction  of  certain  evidence 
which  bad  inadvertently  been  omitted  on 
the  trial,  will  not  be  disturbed  on  appeal 
in  the  absence  of  an  abuse  of  its  discretion 
in  such  matters.  Work  v.  Braun,  19  S.  D. 
437,  103  N.  W.  764. 

650.  The  act  of  the  trial  court  in  vacat- 
ing a  default  judgment  and  granting  the 
defendant  leave  to  file  an  answer  wifi  not 
be  reviewed  on  appeal  it  being  within  the 
sound  discretion  of  the  trial  court,  and  it 
appearing  that  the  defendant  was  a  foreign- 
er and  not  aware  that  an  answer  was  neces- 
sary. Rosebud  Lumber  Co.  v.  Serf,  22  S. 
D.  389,  117  N.  W.  1042. 

651.  The  refusal  of  a  trial  court  to  open 
a  default  judgment  is  properly  within  the 
judicial  discretion  thereof  and  its  judg- 
ment will  not  be  disturbed  where  there  is  no 
manifest  abuse  of  such  discretion.  Corson 
V.  Smith,  22  S.  D.  501,  118  N.  W.  706. 

652.  The  action  of  the  trial  court  in  de- 
nying a  motion  to  set  aside  and  vacate  a 
default  judgment  with  leave  to  answer,  will 
be  upheld  where  there  has  been  no  abuse 
of  the  court's  discretion.  Meade  County 
Bank  v.  Decker,  19  8.  D.  128,  102  N.  W. 
597. 

653.  Where  no  reasonable  excuse  is  given 
for  a  failure  to  answer  and  the  purported 
affidavit  of  merits  shows  wanton  negligence 
on  the  part  of  the  defendant  in  that  par- 
ticular, the  merits  of  the  case  will  not  be  in- 
quired into  on  an  appeal  from  an  order 
denying  a  motion  to  vacate  a  default  judg- 
ment. Gordon  v.  Gordon,  20  S.  D.  275,  105 
N.  W.  244. 

654.  The  decision  of  the  trial  court  on  a 
motion  to  open  a  default  and  let  in  an 
answer  will  not  be  reviewed  where  there 
were  opposing  affidavits  that  must  neces- 
sarily have  l^n  false  on  one  side,  to  the 
question  whether  there  had  been  an  oral 
sgreement  for  time  to  answer.  Citizens' 
Trust  &  Sav.  Bank  v.  Zenor,  —  S.  D.  — ,  126 
N.  W.  245. 

655.  Where  a  motion  to  vacate  a  decree 
was  heard  on  affidavits  alone,  before  a  judge 
other  than  the  original  trial  judge  who  en- 
tered the  decree,  the  supreme  court  is  not 
bonnd  by  the  finding  and  decision  of  the 
lower  court  upon  such  motion,  but  wiil  re- 
view the  evidence  the  same  as  if  it  were  an 
original  case.  Wallace  v.  Wallace,  —  8. 
D.  — ,  128  N.  W.  143. 

656.  On  appeal  from  an  order  refusing  to 
open  a  default  and  permit  a  defense  to  be 
made,  the  reviewing  court  will  not  only  in- 
quire as  to  whether  the  discretion  of  thu 
trial  court  in  denying  the  application  has 
been  soundly  exercised,  but  will  examine 
the  facts  for  the  purpose  of  determining 
whether  or  not  the  default  should  not,  un- 
der the  rule  of  liberal  construction,  be  set 
•side  and  a  defense  upon  the  merits  permit- 


ted, even  though  the  discretion  of  the  trial 
court  does  not  seem  to  have  been  exercised 
intemperately,  arbitrarily,  or  in  a  manner 
palpably  erroneous.  Citizens'  Nat.  Bank  v. 
Branden,  &  N.  D.  — ,  27  L.R.A.(N.8.)  858, 
126  N.  W.  102. 

657.  B.,  having  procured  a  quitclaim  deed 
for  a  consideration  of  "one  dollar  and  other 
valuable  consideration"  of  lands  which  were 
sold  pursuant  to  a  Judgment  in  foreclosure 
rendered  nearly  22  years  prior  Utereto, 
moved  to  vacate  such  judgment  upon  the 
ground  that  the  same  is  void  upon  its  face 
on  account  of  defects  in  the  affidavit  for 
the  service  of  the  summons  by  publication. 
Held,  that  the  trial  court  abused  its  dis- 
cretion in  entertaining  and  granting  such 
motion,  no  offer  of  equity  being  made  and 
the  object  being  an  unconscionable  profit. 
Campbell  v.  Coulston,  —  N.  D.  — ,  124  N. 
W.  689. 

Second   applioatloa. 

658.  The  sufficiency  of  an  application  to 
reopen  a  default  judgment  need  not  be  con- 
sidered on  appeal  from  the  order  issued  up- 
on a  second  application  correcting  the  de- 
ficiencies of  the  first.  Citizens'  >«at.  Bank 
V.  Branden,  —  N.  D.  — ,  27  L.R.A.(N.S.) 
858,  126  N.  W.  102. 

«.  New  Trial. 

8ufficiency  of  specification  of  errors  M  to, 

see  supra,  273,  274. 
Presumptions  as  to,  see  supra,  488,  545. 
Appealability  of  order  as  to,  see  supra,  I.  g. 
Sufficiency  of  proceedings  on  motion  for  new 

trial  to  raise  question,  see  ^upra,  V.  d, 

3. 
See  also  infra,  VII.  f,  4. 

650.  A  stronger  case  must  be  made  to 
justify  interference  on  appeal  from  an  order 
granting  a  new  trial  than  where  such  re- 
lief has  been  denied.  Kunz  v.  Dinneen,  18 
S.  D.  262,  100  N.  W.  165.  Rochford  v.  Al- 
baugh,  16  S.  D.  628,  94  N.  W.  701. 

660.  The  refusal  of  the  trial  court  to 
grant  a  new  trial  will  have  great  weight 
with  the  supreme  court,  on  appeal  from 
such  order  denying  the  motion.  State  v. 
Brandell,  —  8.  D.  — ,  129  N.  W.  242. 

661.  In  order  to  secure  the  reversal  of  an 
order  granting  a  motion  for  a  new  trial,  a 
stronger  showing  and  clearer  case  must  be 
made  than  is  required  to  reverse  an  order 
overruling  auch  motion.  State  v.  Crowley, 
20S.  D.  611,  108  N.  W.  491. 

662.  The  granting  or  denying  of  a  motion 
for  a  new  trial  is  largely  in  the  sound,  ju- 
dicial discretion  of  the  trial  court,  and  the 
supreme  court  will  not  reverse  court's  rul- 
ing unless  there  is  a  manifest  abuse  of  such 
discretion.  State  v.  Egland,  23  S.  D.  323, 
121  N.  W.  798.  Herman  v.  Winter,  20  S. 
D.  190,  105  N.  W.  457.  Palmer  v.  Schurz, 
22  S.  D.  283,  117  N.  W.  150. 

662a.  An  order  for  a  new  trial,  made  by 
a  judge  who  did  not  preside  at  the  trial 
of  the  case,  does  not  carry  with  it  the  pre- 
sumption usually  connected  with  such  an 
order,  namely:  that  the  ruling  of  the  trial 
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court  in  granting  or  denying  tlie  motion 
will  only  bie  reversed  in  case  of  an  abuse  of 
the  court's  discretion.  Lavin  t.  Kreger,  20 
S.  D.  80,  104  N.  W.  909. 

663.  The  action  of  the  trial  court  in 
granting  a  retrial  in  a  criminal  proceeding, 
will  not  be  interfered  with  where  there  is 
no  abuse  of  discretion.  State  t.  Svenson, 
—  S.  D.  — ,  129  N.  W.  119. 

664.  The  action  of  the  trial  judge  in 
granting  or  refusing  a  new  trial,  being 
within  his  sound  discretion,  will  be  reviewed 
only  when  an  abuse  of  such  discretion  is 
clearly  manifested.  Kunz  t.  Dinneen,  18 
S.  D.  262,  100  N.  W.  165. 

666.  When  a  new  trial  is  granted  by  the 
district  court,  its  order  will  be  affirmed  if 
any  ground  for  sustaining  it  is  found  in 
the  record.  Gooler  v.  Eidsness,  18  N.  D. 
338,  121  N.  W.  83. 

666.  The  order  of  the  trial  court  in  grant- 
ing a  new  trial  will  be  affirmed  if  any 
ground  upon  which  the  motion  was  made 
was  sufficient  to  sustain  the  order,  where 
the  court  does  not  specify  the  grounds  upon 
which  it  was  granted.  Weller  v.  Hilder- 
brandt,  19  S.  D.  45,  101  N.  W.  1108. 

667.  The  action  of  the  court  in  granting 
or  refusing  a  new  trial  upon  motion  made 
after  the  referee's  report  has  been  accepted, 
is  reviewable  on  appeal.  Babcock  v.  Orms- 
by,  18  S.  D.  358,  100  N.  W.  759.      . 

668.  An  order  granting  or  refusing  a  new 
trial  on  questions  of  fact  in  a  criminal  pros- 
ecution is  so  peculiarly  within  the  discre- 
tion of  the  trial  court  that  it  will  not  be 
disturbed  on  appeal,  in  the  absence  of  an  af- 
firmative showing  that  such  discretion  has 
been  abusefU.  State  v.  Crowley,  20  S.  D. 
611,  108  N".  W.  491. 

(>u9.  The  only  question  on  an  appeal  from 
an  order  granting  a  new  trial,  made  by  a 
judge  who  did  not  preside  at  the  trial  of 
the  case,  is  whether  the  court  erred  in 
granting  the  new  trial.  Lavin  v.  Kreger, 
20  S.  D.  80,  104  N.  W.  909. 

670.  Upon  an  appeal  from  an  order 
granting  a  new  trial,  when  the  motion  is 
made  upon  several  grounds,  the  question  is 
not  whether  the  trial  judge  was  warranted 
in  granting  it  upon  a  particular  ground  re- 
ferred to  by  him  in  the  order,  but  whether, 
upon  the  whole  record,  and  upon  any  of  the 
grounds  urged,  it  should  have  been  granted. 
Davis  V.  Jacobson,  13  N.  D.  430,  101  N.  W. 
314. 

671.  Where  a  motion  for  a  new  trial  is 
made  and  denied  after  judgment  and  the 
appeal  is  from  the  judgment  alone,  the  or- 
der denying  the  motion  is  conclusive  as  to 
all  matters  passed  upon  by  the  trial  court 
on  such  moUon,  except  errors  properly  ap- 
pearing upon  the  judgment  roll,  which  er- 
rors may  always  be  reviewed  on  the  appeal 
from  the  judgment.  Hedderich  v.  Hed- 
derich,  18  N.  D.  488,  123  N.  W.  276. 

672.  An  order  granting  a  new  trial  is  not 
reviewable  upon  an  appeal  from  a  second 
judgment  and  order  denying  a  new  trial, 
as  an  intermediate  order,  under  S.  D.  Rev. 
Code  Civ.  Proc.,  §  463,  providing  that  upon 
an   appeal  from  a  judgment  the  supreme 


court  may  review  any  intermediate  order 
or  determination  which  involve  the  merits 
and  affect  the  judgment  appearing  upon  the 
record  transmitted  from  the  lower  court. 
Ewing  V.  Lunn,  22  S.  D.  95,  115  N.  W.  627. 

673.  An  appeal  from  an  order  granting  a 
new  trial  for  reasons  specified  in  the  order, 
presents  a  legal  question,  and  does  not  in- 
volve the  discretion  of  the  court  in  granting 
such  order.  Neeley  v.  Roberts,  17  S.  D.  161. 
05  N.  W.  921. 

Matters  «■  to  Jurors. 

674.  An  order  refusing  a  new  trial 
sought  for  alleged  misconduct  of  a  juror 
will  not  generally  be  disturbed  unless  the 
trial  court  appears  to  have  abused  its  dis- 
cretion. State  V.  Robidou,  —  N.  D.  — ,  128 
N.  W.  1124. 

675.  A  finding  by  a  trial  court  as  to  the 
residence  of  a  juror  on  an  application  for  a 
new  trial  will  not  be  disturbed  on  appeal 
where  there  was  ample  evidence  to  sustain 
the  finding.  Snee  v.  Clear  Lake  Teleph.  Co. 
—  S.  D.  — ,  123  N.  W.  729. 

Snffloleney  ot  evldenoe. 

676.  An  order  granting  a  new  trial  bo- 
cause  the  evidence  did  not  justify  the  ver- 
dict of  the  jury  will  not  be  reversed  in  the 
absence  of  a  manifest  abuse  of  discretion. 
Rochford  v.  Albaugh,  16  S.  D.  628,  94  N. 
W.  701. 

677.  The  granting  of  a  new  trial  for  in- 
sufficiency of  the  evidence  to  sustain  the 
verdict  is  largely  within  the  sound  judicial 
discretion  of  the  trial  court,  and  its  deci- 
sion should  not  be  disturbed  except  for  an 
abuse  of  such  discretion.  Galvin  v.  Tibbs, 
H.  &  Co.  17  N.  D.  600,  119  N.  W.  39. 

678.  Where  the  trial  court  has  been  asked 
and  has  refused  to  disturb  the  verdict  up- 
on the  alleged  ground  that  the  same  is  not 
supported  by  the  evidence,  this  court  will 
not  reverse  such  decision,  except  in  a  clear 
case  of  abuse  of  discretion.  Bristol  &  8.  Co. 
V.  Skapple,  17  N.  D.  271,  115  N.  W.  841. 

679.  The  North  Dakota  supreme  court 
will  not  reverse  an  order  denying  a  motion 
for  new  trial  for  the  alleged  insufficiency 
of  the  evidence  to  justify  tne  verdict,  wlien 
the  verdict  is  supported  by  evidence  of  a 
substantial  nature.  Libby  v.  Barry,  15  N. 
D.  286,  107  N.  W.  972. 

680.  An  application  for  a  new  trial  up- 
on the  ground  of  alleged  insufficiency  of 
evidence  to  support  the  verdict  is  addressed 
to  the  sound  discretion  of  the  trial  court, 
and  an  order  of  that  court  denying  such 
new  trial  will  not  be  reversed  unless  the 
record  discloses  a  case  of  abuse  of  discre- 
tion. Casey  v.  First  Nat.  Bank,  —  N.  D. 
— ,  126  N.  W.  1011. 

681.  An  order  granting  a  new  trial  in  a 
criminal  case  for  insufficiency  of  the  evi- 
dence to  sustain  the  verdict  rests  in  the 
sound  legal  discretion  of  the  trial  court, 
and  will  not  be  disturbed  on  appeal,  by  the 
state  save  in  a  clear  case  of  abuse.  State 
V.  Howser,  12  N.  D.  495,  98  N.  W.  352. 

682.  Where  an  order  overruling  a  motion 
for  new  trial  is  challenged  solely  on  the 
grounds  of  insufficiency  of  the  evidence  to 
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jiutify  the  Tcrdict  and  that  such  verdict  is 
■gainst  the  law,  the  court,  in  reviewing 
same,  will  only  inquire  whether  there  is 
legal  evidence  of  a  substantial  character 
supporting  the  verdict.  Lowry  v.  Piper,  — 
N.  D.  — ,  127  N.  W.  1046. 

683.  It  is  within  the  discretion  of  the 
trial  court  to  grant  a  new  trial  on  the 
l^ound  that  the  evidence  in  its  opinion  was 
insufficient  to  justify  a  verdict;  and  where 
a  new  trial  has  been  granted,  a  stronger 
case  is  required  to  secure,  a  reversal  than 
where  it  has  been  denied.  Rex  Buggy  Co. 
T.  Dinneen,  23  8.  D.  474,  122  N.  W.  433. 

684.  On  an  appeal  from  a  judgment 
alone,  which  is  entered  before  the  order 
denying  a  motion  for  a  new  trial  was  made, 
the  sufficiency  of  the  evidence  to  justify  the 
findings  of  the  court  cannot  be  reviewed, 
and  the  case  must  be  decided  upon  the  judg- 
ment record  alone.  Foss  v.  Van  Wagenen, 
20  8.  D.  39,  104  N.  W.  605. 

685.  The  rulings  of  the  trial  court  in 
denying  defendant's  motions  to  advise  an 
acquittal  and  for  a  new  trial,  in  so  far  as 
the  ground  of  insufficiency  of  the  evidence 
is  concerned,  will  not  be  overruled  where 
there  is  evidence  before  them  which  fairly 
tends  to  support  the  verdict.  State  v. 
Denny,  17  N.  D.  618,  117  N.  W.  869. 

686.  An  order  denying  a  motion  for  a  new 
trial  or  for  judgment  notwithstanding  the 
verdict,  based  upon  insufficiency  of  evidence 
will  not  be  disturbed  where  it  appears  that 
there  is  a  substantial  conflict  in  the  evi- 
dence. Lang  V.  Bailee,  —  N.D.  — ,  125  N. 
W.  891. 

687.  The  supreme  court  will  not  set 
■aide  an  order  granting  a  new  trial,  made 
by  a  judgewho  did  not  preside  at  the  trial 
of  the  action,  where  the  evidence  is  con- 
flicting, and  the  only  witnesses  are  the 
plaintiff  and  the  defendant.  Lavin  v.  Kre- 
ger,  20  S.  D.  80,  104  N.  W.  909. 

0S8.  The  supreme  court  will  not  disturb 
decision  of  the  trial  court  on  a  motion  for 
new  trial,  where  the  evidence  is  conflicting, 
except  in  case  of  abuse  of  discretion.  Dick- 
inson V.  Hahn,  23  8.  D.  66,  119  .N.  W.  1034. 

689.  When  there  is  a  substantial  con- 
flict in  the  evidence,  the  granting  of  a  new 
trial  because  of  its  insufficiency  to  support 
verdict,  rests  in  the  discretion  of  the  court, 
which  will  not  be  disturbed  except  where 
abused.  Ross  v.  Robertson,  12  K.  D.  27,  94 
N.  W.  765. 

_  690.  The  granting  or  refusing  of  a  mo- 
tion for  a  new  trial  based  upon  the  insuf- 
fieieocy  of  the  evidence,  is  discretionary 
with  the  trial  court,  and  its  ruling  in  grant- 
ing a  new  trial,  will  be  affirmed,  where  the 
testimony  is  conflicting  in  the  absence  of 
an  ■buse  of  its  discretion.  CliiTord  v.  Lat- 
ham, 19  S.  T).  376,  103  N.  W.  642. 

Ml.  The  order  of  the  trial  court  in  grant- 
ing a  new  trial  will  be  sustained  on  appeal, 
where  there  was  a  substantial  conflict  in 
the  testimony,  and  a  careful  examination 
of  the  record  discloses  no  abuse  of  the  dis- 
eretionarv  power  of  the  trial  court.  Kunz 
T.  Dinned.  18  8.  D.  262,  100  N.  W.  166. 


692.  Where  an  order  OTemiling  a  mo- 
tion for  a  new  trial  is  challenged  on  the 
grounds  of  the  insufficiency  of  the  evidence 
to  support  the  (erdict  the  fact  that  one 
item  of  evidence  is  of  a  documentary  na> 
ture  will  not  take  the  case  out  of  the  rule 
that  the  supreme  court  in  reviewing  the 
same  will  only  inquire  if  there  is  legal  evi- 
dence to  sustain  the  verdict  where  the  docu- 
mentary proof  is  not  conclusive  and  there 
is  conflicting  oral  testimony  supporting  the 
verdict.  Lowry  v.  Piper,  —  N.  D.  — ,  127 
N.  W.  1046. 

693.  'Ibe  supreme  court  will  not,  in  re- 
viewing the  decision  of  trial  court  on  a 
motion  for  a  new  trial,  where  the  evidence 
is  conflicting,  go  any  farther  than  to  de- 
termine whether  or  not  the  party  in  whose 
favor  verdict  is  rendered  has  given  sufli- 
cient  legal  evidence  to  justify  tne  verdict, 
regardless  of  the  evidence  on  the  part  of 
other  party,  except  so  far  as  the  same  may 
tend  to  support  successful  party's  case. 
Dickinson  v.  Hahn,  23  8.  D.  66,.  119  N.  W. 
1034. 

694.  The  jury  are  exclusive  judges  of  the 
weight  of  the  evidence  and  the  credibility 
of  the  witnesses,  subject  to  the  exercise  by 
the  trial  court  of  its  sound  judicial  discre- 
tion in  granting  a  new  trial,  where  in  its 
opinion  the  weight  of  evidence  is  so  strong- 
ly in  favor  of  toe  losing  party  that  justice 
requires  the  granting  of  a  new  trial,  and 
the  decision  of  the  trial  court,  in  granting 
or  refusing  a  new  trial,  will  not  be  dis- 
turbed on  appeal  in  the  absence  of  a  mani- 
fest abuse  of  such  discretion.  Unzelmann 
V.  Shelton,  19  8.  D.  389,  103  K.  W.  646. 
Newly   discovered   STideace.' 

096.  An  order  denying  a  new  trial  on 
the  ground  of  newly  discovered  evidence, 
will  not  be  reviewed  on  appeal,  in  absence 
of  a  clear  abuse  of  discretion.  State  v. 
Coleman,  17  8.  D.  694,  98  N.  W.  175. 

696.  The  granting  or  refusal  of  a  new 
trial  on  newly  discovered  evidence  is  large- 
ly within  the  discretion  of  the  trial  court, 
which  discretion  will  not  be  interfered 
with,  except  upon  a  showing  that  the  court 
was  in  error.  State  v.  Colvin,  —  8.  D. 
— ,  124  N.  W.  749. 

697.  The  granting  or  refusing  of  a  new 
triid  on  the  ground  of  newly  discovered 
evidence  is  largely  in  the  discretion  of  the 
trial  court,  and  the  ruling  of  the  court 
made  on  such  a  motion  will  not  be  dis- 
turbed unless  there  has  been  a  manifest 
abuse  of  such  discretion,  tirigsby  v.  Wol- 
ven,  20  8.  D.  623,  108  N.  W.  250. 

698.  Where  it  appears  that  because  uf 
repeated  new  trials  and  circumstances  at- 
tendant thereon,  and  because  of  complex 
issues  in  connection  with  other  claims, 
the  greatest  diligence  should  not  be  re- 
quired of  the  parties,  the  supreme  court 
will  reverse  the  order  denying  a  new  trial 
upon  the  ground  of  want  of  diligence  in 
producing  newly  discovered  evidence  where 
it  appears  that  justice  will  be  promoted 
by  granting  the  new  trial.  Re  MeClellan, 
21  8.  D.  209,  111  N.  W.  540,  reversing  on 
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rehearing  on  this  point  20  S.  D.  498,  107 
N.  W.  681. 

699.  Though  it  would  seem  to  the  su- 
preme court  that  the  newly  discovered  evi- 
dence upon  a  motion  for  new  trial  be- 
cause of  the  same,  would  be  very  beneficial 
to  the  appellant,  yet  where  they  have  no 
way  of  judging  the  materiality  of  such  evi- 
dence or  the  weight  that  would  probably 
be  given  to  it,  and  have  not  before  them 
the  testimony  received  upon  the  trial, 
which  testimony  must  have  been  in  the 
minds  of  the  trial  judge  at  the  time  he 
made  his  order,  the  supreme  court  will 
not  disturb  such  ruling.  State  v.  Colvin, 
—  S.  1).  — ,  124  N.  W.  749. 

Time  for. 

700.  Under  S.  D.  Rev.  Code  (liv.  Proc. 
§§  296,  303,  306,  empowering  the  court, 
upon  good  cause  shown,  to  extend  the  time 
within  which  bills  of  exceptions  may  be 
served,  and  the  time  within  which  a  no- 
tice of  intention  to  move  for  a  new  trial 
may  be  made,  or,  after  the  time  limited 
therefor  has  expired,  to  fix  another  time 
within  which  such  acts  may  be  done,  the 
trial  court  is  invested  with  a  judicial  dis- 
cretion in  extending  the  time  for  saving 
a  notice  of  intention  to  move  for  a  new 
trial,  and  in  fixing  a  new  time  for  the 
settlement  of  a'  bill  of  exceptions,  and  the 
court's  ruling  in  such  case  will  not  be  dis- 
turbed unless  there  has  been  a  manifest 
abuse  of  such  discretion,  or  the  appellate 
court  is  unable  to  see  sufficient  cause  shown 
for  its  exercise.  Bishop  &  B.  Co.  v. 
Schleuning,  19  S.  D.  367,  103  N.  W.  387. 
Amended  motion  for. 

701.  A  motion  for  leave  to  file  an  amend- 
ed motion  for  a  new  trial  so  as  to  show 
newly  discovered  evidence  as  an  additional 
ground  rests  within  the  sound  discretion 
of  the  trial  court,  and  its  decision  will 
not  be  disturbed  in  the  absence  of  a  ciani- 
fest  abuse  of  discretion.  iSoules  v.  Brother- 
liood  of  American  Yeomen,  —  N.  D.  — , 
120  N.  W.  760. 

f.  A»  to  Record  on  Appeal.  ' 

Ezeeptioaa;  bill  of  ezoeptions. 

702.  A  refusal  to  settle  exceptions  ac- 
cording to  the  facts,  to  allow  a  truthful 
statement  of  what  occurred  on  the  trial, 
but  not  a  refusal  to  enlarge  the  statutory 
period,  entitles  a  party  to  relief  in  the  su- 
preme court.  Minard  v.  Uardner,  —  S. 
D.  — ,  123  N.  W.  855. 

703.  Whether  exceptions  shall  be  settled 
after  the  statutory  period  has  expired,  that 
is  whether  such  period  shall  be  enlarged, 
is  a  question  peculiarly  within  the  discre- 
tion of  a  trial  judge,  and  his  decision  in 
relation  thereto  will  not  be  reversed  in 
the  absence  of  manifest  abuse  of  such  dis- 
cretion. Minard  v.  Gardner,  —  S.  D.  — , 
123  N.  W.  855. 

/04.  The  discretion  of  the  trial  court  in 
•;ranting  an  extension  of  time  in  which  to 
serve  a  bill  of  exceptions  is  subject  to  re- 
view  by   the   supreme   court,   under   Dak. 


Comp.  Laws,  1887,  §  5093,  authorizing  an 
extension  of  time  "upon  good  cause  shown, 
in  furtherance  of  justice."  McPherson  t. 
Julius,  17  S.  D.  98,  95  N.  W.  428. 

705.  Motions  for  extension  of  time  with- 
in which  to  file  exceptions  to  the  charge 
rest  within  the  sound  discretion  of  the 
trial  court  and  its  decision  will  not  be  dis- 
turbed except  in  cases  of  manifest  abuse 
of  discretion.  Soules  t.  Brotherhood  of 
American  Yeomen,  —  N.  D.  — ,  120  N.  W. 
760. 

Statement  of  tlie  ease. 

706.  On  a  motion  to  strike  out  the  state- 
ment of  case  on  the  ground  that  good 
cause  was  not  shown  as  a  basis  for  the  or- 
der of  extension  of  time  for  settlement,  the 
court  did  not  abuse  its  discretion  in  grant- 
ing tlie  extension,  where  the  record  was 
Toliuninous  and  difficult  to  copy,  and  could 
not  have  been  completed  sooner.  Sykes 
V.  Beck,  12  N.  D.  242,  96  N.  W.  844. 

707.  Trial  courts  have  a  wide  discretion 
in  panting  or  refusing  extensions  of  time 
during  which  a  statement  of  the  case  may 
be  presented  for  settlement,  and  their  ac- 
tion will  not  be  disturbed  except  in  cases 
of  a  plain  abuse  of  such  discretion.  Tuttle 
V.  Pollock,  —  N.  D.  — ,  123  N.  W.  399. 

708.  In  granting  or  refusing  extensions 
of  time  within  which  to  settle  statements 
of  the  case,  under  N.  D.  Rev.  Codes  1899, 
§  6477,  the  trial  court  is  invested  with  wide 
discretionary  power,  and  its  action  will 
not  be  disturbed,  except  where  there  has 
been  a  manifest  abuse  thereof.  Peterson 
T.  Hansen,  15  N.  D.  198,  107  N.  W.  528. 

709.  The  exercise  of  the  power  conferred 
upon  the  district  courts  ,Dy  N.  D.  Rev. 
Codes  1905,  §  7008,  to  extend  the  time  with- 
in which  the  statement  of  a  case  may 
be  prepared  and  settled  is  not  absolutely 
nonreviewable,  and  may  be  inquired  into 
by  the  supreme  court  whenever  properly 
called  to  its  attention.  Smith  v.  Hoff,  — 
N.  D.  — ,  127  N.  W.  1047. 

4.  Orders  Oranted  Subsequent  to  Taking  of 
Appeal. 

710.  An  order  denying  a  motion  for  a 
new  trial  made  after  judgment,  can  be  re- 
viewed only  on  an  appeal  from  such  order. 
Stephens  v.  Fans,  20  S.  D.  367,  106  N.  W. 
56. 

711.  An  appeal  from  a  judgment  alone 
is  ineffectual  to  bring  up  tor  review  an  or- 
der made  subsequent  to  judgment,  denying 
a  new  trial.  Paulsen  v.  Modern  Woodmen, 
—  N.  D.  — ,  130  N.  W.  231. 

712.  On  an  appeal  from  an  order  vacating 
a  default  judgment  granted  on  a  motion 
to  vacate  under  N.  D.  Rev.  Codes  1905, 
§  6884,  only  the  order  with  the  moving 
papers  on  which  the  same  is  based  will  be 
considered  by  the  supreme  court,  since 
testimony  taken  subsequent  to  the  ruling 
appealed  from  cannot  be  considered  with 
the  moving  papers  on  such  an  appeal.  Ra- 
cine-Sattley  Mfg.  Co.  v.  Pavlicek,  —  N. 
D.  — ,  130  N.  Vf.  228. 
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S.  Que*tion»  Not  Raised  BeUno. 

a.  In  General. 

Keeessity  for  exceptions,  see  supra,  367- 
377;  V.  b. 

Mode  of  raising  questions  below,  see  su- 
pra, V.  d. 

713.  No  questions  not  presented  to  the 
court  below  in  some  form  at  the  trial  and 
a  ruling  had  thereon  can  be  raised  on  ap- 
peal. McCabe  v.  Desnoyers,  20  S.  D.  681, 
108  N.  W.  341. 

714.  In  actions  at  law  in  Federal  courts 
only  questions  presented  to  and  determined 
by  the  trial  court  will  be  reviewed  by  aa 
Appellate  court.  Hatcher  t.  Northwestern 
.Nat.  Ins.  Co.  —  C.  C.  A.  — ,  184  Fed.  23. 

715.  Objections  not  going  to  the  juris- 
diction will  be  deemed  waived  unless  prop- 
erly made.  Weiland  ▼.  Ashton,  IS  S.  D. 
331,  100  N.  W.  737. 

710.  The  supreme  court  will  not  con- 
sider, as  a  ground  for  reversal  of  the  judg- 
ment of  the  trial  court  and  its  order  deny- 
ing a  new  trial,  a  point  not  raised  in  the 
trial  court.  Poirier  Mfg.  Co.  v.  Kitts,  18 
N.  D.  656,  120  N.  W.  568. 

717.  Questions  which  should  have  been 
rais^Hl  in  the  court  below  will  not  be  first 
considered  upon  appeal.  Merrill  v.  Minnea- 
polis &  St.  L.  R.  Co.  —  8.  D.  — ,  129  N. 
W.  468. 

718.  Where  no  objection  to  a  question 
upon  a  particular  ground  is  made  at  the 
trial,  such  objection  cannot  be  made  in  the 
supreme  court.  State  v.  Kammel,  23  8. 
D.  465,  122  N.  W.  420. 

Affldavlt  In  KA'nlalxneat. 

719.  Objections  to  the  sufficiency  of  plain- 
tiff's affidavit  in  a  garnishee  action  can- 
not be  raised  in  the  supreme  court  for  the 
first  time.  Mahon  y.  Fanaett,  17  N.  D, 
104,  115  N.  W.  79. 

Anthority    of    attorney. 

720.  Suit  was  brought  in  the  name  of  one 
<i.  as  plaintiff,  expenses  being  paid  by  hold- 
ers of  the  liens  upon  the  property  in  contro- 
versy, which  liens,  if  the  plaintiff  pre- 
vailed, would  pe  prior  and  superior  to 
the  liens  of  the  -  defendants.  Q.  appeared 
through  an  attorney,  and  was  examined  as  a 
witness  in  his  own  behalf  at  great  length  on 
the  trial,  and  testified  that  he  was  the 
plaintiff,  and  such  testimony  was  not  de- 
nied or  questioned  by  either  party  until 
the  record  and  briefs  bad  been  printed  and 
the  case  set  for  argument  in  the  supreme 
court,  when  the  plaintiff  filed  an  affidavit 
alleging  that  he  had  never  employed  the 
attorney  of  record  for  plaintiff  to  bring 
this  action.  Held,  that,  even  though  the 
attorney  claiming  to  represent  the  plain- 
tiff had  acted  without  direct  authority  in 
bringing  suit,  plaintiff  had  ratified  his  acts 
and  made  him  his  attorney,  and  that  it  is 
too  late  for  plaintiff  to  deny  such  employ- 
ment, or  for  the  defendants  to  question  the 
attorney's  authority  for  the  first  time  by 
stipulation  and  motion  to  reverse  the  judg- 
Dient  of  the  trial  court,  when  set  for  argu- 


ment in  the  supreme  court.     Van  Gordon 
V.  Ooldamer,  16  N.  D.  323,  113  N.  W.  609. 
Insnffldency  of  bill  of  ezeeptiona  on 
motion   for   neir  triaL 

721.  Defects  in  a  bill  of  exceptions  on 
motion  for  a  new  trial,  under  S.  D.  Rev. 
Code  Civ.  Proc.  §  303,  for  failure  to  specify 
errors  of  law  or  of  the  particulars  in  which 
it  is  claimed  that  the  evidence  is  insuffi- 
cient, are  not  cured  by  an  assignment  of 
error  first  presented  on  appeal.  Clark  v. 
Mitchell,  17  S.  D.  430,  97  N.  W.  358. 

Inanffloleney   of   order   grantlns  ne\r 
trial. 

722.  N.  D.  Rev.  Codes  1905,  §  7325, 
reads:  "When  an  order  of  43ie  district 
court  is  made,  which  under  the  laws  regu- 
lating appeals  to  the  supreme  court  is  an 
appealable  order,  such  order  shall  upon 
its  face  by  apt  words  briefly  describe  the 
affidavits,  documents,  papers  and  evidence 
upon  which  the  order  is  made  and  the 
judges  may  at  their  discretion  refuse  to 
sign  orders  not  so  framed  and  the  supreme 
court  may  at  its  discretion  dismiss  any 
appeal  from  an  order  which  is  not  framed 
substantially  in  accordance  with  the  re- 
quirements of  this  section."  Held,  that  ob- 
jection taken  for  the  first  time  in  the  su- 
preme court  to  the  order  of  the  district 
court  granting  a  new  trial,  such  objection 
being  upon  the  ground  that  the  order  does 
not  enumerate  the  evidence  and  papers  up- 
on which  it  was  granted,  will  not  be  con- 
sidered by  the  supreme  court,  and  the 
penalties  provided  do  not  apply.  Gooler 
v.  Eidsness,  18  N.  D.  338,  121  N.  W.  83. 
Awrard. 

723.  Parties  who  appeared  before  arbi- 
trators and  submitted  their  cause  without 
objection  that  the  arbitrators  and  the  wit- 
nesses were  not  sworn,  and  thereafter  suf- 
fered the  award  to  be  filed,  will  be  deemed 
to  have  waived  the  objection.  Hackney  v. 
Adam,  —  N.  D.  — ,  127  N.  W.  519. 

J.  Necessity  of  Motion  for  New  Trial. 

Sufficiency    of    proceedings    on    motion    to 

raise  question,  see  supra,  V.  d,  3. 
See  also  supra,  2. 

724.  Questions  of  fact  will  not  be  re- 
viewed on  appeal  from  a  judgment,  in  cases 
tried  before  a  jury,  unless  a  motion  for  a 
new  trial  was  first  made  in  the  court  be- 
low. McNab  V.  Northern  P.  R.  Co.  12  N. 
D.  568,  98  N.  W.  353. 

725.  in  appeals  to  the  supreme  court  un- 
der N.  D.  Rev.  Codes  1899,  §  5630,  the  evi- 
dence cannot  be  reviewed  unless  the  appel- 
lant demands  a  trial  anew  of  all  the  is- 
sues or  of  some  particular  fact.  Bank-  of 
Park  River  v.  Norton,  14  N.  D.  143,  104 
N.  W.  625. 

726.  A  motion  for  new  trial  is  not  a  con- 
dition precedent  to  the  right  to  review  on 
appeal  from  an  order  denying  a  motion 
for  judgment  notwithstanding  the  verdict. 
Satterlee  v.  Modern  Brotherhood  of  Ameri- 
ca, 15  N.  D.  92,  106  N.  W.  561. 
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727.  No  applieition  for  a  new  trial  hav- 1 
ing  been  made,  the  findings  of  a  referee, 
adopted   by   the   court,   are   conclusive   for 
the  purposes  of  appeal.    Nelson  v.  Lybeck, 
21  S.  D.  223,  111  N.  W.  646. 
Snffiolenoy  of  eTldeaee. 

SiiflBciency  of  proceedings  on  motion  to  raise 
question   as  to,  see  supra,  404,  407. 

728.  Where  no  motion  for  a  new  trial 
is 'made,  the  sufficiency  of  the  evidence  to 
sustain  a  verdict  cannot  be  reviewed.  Lan- 
dis  Mach.  Co.  t.  Konantz  Saddlery  Co.  17 
N.  D.  310,  116  N.  W.  333. 

729.  Under  N.  D.  Rev.  Codes  1899, 
§  5627,  the  supreme  court  will  review  the 
evidence,  ia  the  absence  of  a  motion  for  a 
new  trial  in  actions  at  law  tried  by  the 
court  without  a  jury,  to  determine  wheth- 
er the  findings  of  fact  are  sustained  or  not. 
Bessie  v.  Northern  P.  R.  Co.  14  N.  D.  614, 
105  N.  W.  936. 

730.  In  the  absence  of  a  motion  for  a 
new  trial  the  findings  of  the  trial  court  are 
conclusive  upon  the  supreme  court,  and 
the  evidence  to  support  such  findings  will 
not  be  reviewed  upon  appeal.  H.  C.  Beh- 
ren*  Lumber  Co.  v.  Lager,  —  8.  D.  — ,  125 
N.  W.  574. 

Wlien  motion  for  dlreotloa  of  Tordlet 
Is  made. 

731.  No  motion  for  a  new  trial  is  nec- 
essary to  review  the  ruling  on  a  motion 
for  a  direction  of  a  verdict,  as  the  motion 
for  a  direction  presents  a  question  of  law 
that  will  be  determined  by  the  appellate 
court  upon  the  evidence  as  presented  by 
the  bill  of  exceptions.  Grasinger  v.  Lucas, 
—  S.  D.  — ,  123  N.  W.  77. 

732.  Where  a  verdict  for  plaintiff  is  di- 
rected, a  pure  question  of  law  is  presented 
to  the  supreme  court  on  appeal,  and  a  mo- 
tion for  a  new  trial  was  not  necessary,  as 
in  such  a  case  the  court  is  required  to  ex- 
amine the  evidence  as  presented  by  the  bill 
of  exceptions,  assuming,  for  the  purposes 
of  a  decision,  that  the  evidence  on  the  part 
of  the  defendant  was  uncontradicted;  and 
hence  a  decision  of  whether  or  not  the  as- 
signments of  error  are  sufficient  will  not 
be  necessary.  Albien  v.  Smith,  — '  8.  D. 
— ,  123  N.  W.  676. 

0.  Causes    of    Action    or    Defenses;    New 
Theories. 

See  also  infra,  794. 

733.  A  judgment  will  not  be  reversed  on 
a  theory-  not  advanced  and  relied  on  in  the 
trial  court.  McPherson  v.  Julius,  17  S.  D. 
98,  96  N.  W.  428. 

734.  A  view  of  a  transaction  in  litiga- 
tion, not  presented  by  the  pleadings  or  evi- 
dence, cannot  be  considered  on  appeal.  Dal 
V.  Fischer,  20  S.  D.  426,  107  N.  W.  534. 

736.  A  defense  not  indicated  in  the  plead- 
ings cannot  be  raised  on  appeal.  Houghton 
Implement  Co.  v.  Vauvowski,  —  N.  D.  — , 
125  N.  W.  1024. 

736.  Under  well  settled  rules  of  appel- 
late procedure  appellant  will  not  be  per- 
mitted  to   urge   ia  the  supreme  court   a 


theory  of  the  case  contrary  to  that  upon 
which  the  case  was  tried  and  decided  in  the 
trial  court.  DeLaney  v.  Western  Stock  Co. 
—  N.  D.  — ,  126  N.  W.  499. 

737.  A  defense  is  unavailable  where  it  is 
not  included  in  the  answer,  no  finding  re- 
lating thereto  is  requested,  and  the  con- 
tention thereon  is  not  included  in  the  as- 
signments of  errors,  though  testimony  was 
admitted  tending  to  prove  it.  Buchanan 
V.  Randall,  21  S.  D.  44,  109  N.  W.  613. 

738.  In  the  absence  of  objection  to  the 
theory  upon  which  the  case  was  tried,  or 
request  for  instruction  being  made,  the  ap- 
pellant cannot  contend  in  the  supreme 
court  that  the  case  was  tried,  or  should 
have  been  tried  upon  a  different  theory  of 
the  facts  or  law.  Child  v.  Jenkins,  —  S. 
D.  — ,  125  N.  W.  130. 

_  739.  Where  the  judgment  in  a  civil  ac- 
tion orders  execution  against  the  person, 
the  unconstitutionality  of  a  statute  au- 
thorizing it  cannot  be  urged  for  first  time 
in  the  appellate  court,  where  a  motion  in 
the  trial  court  for  a  modification  of  the 
judgment  was  made  on  other  grounds,  and 
no  attack  on  the  order  of  arrest  bad  been 
made.  Lyon  v.  Bertolero,  23  S.  D.  82,  120 
N.  W.  766. 

740.  Upon  cross-examination  of  plain- 
tiff, it  was  disclosed  that  one  is  to  receive 
25  per  cent  of  any  sum  plaintiff  may  re- 
cover in  this  action,  and  defendant  con- 
tends that  this  should  defeat  plaintiff's 
recovery.  The  answer  to  this  contention 
is  the  fact  that  no  such  defense  was  pleaded  ' 
in  the  answer,  and  furthermore  no  ruling 
was  made;  nor  was  the  trial  court  asked 
to  make  any  ruling  upon  which  such  as- 
signment of  error  could  be  predicated. 
Kepner  v.  Ford,  16  N.  D.  60,  111  N.  W. 
619. 

741.  When  motion  for  judgment  notwith- 
standing verdict  has  been  made  and 
granted  in  district  court  on  the  ground  of 
the  insufficiency  of  the  evidence,  without 
a  previous  motion  for  a  directed  verdict, 
the  party  making  such  motion  will  not. 
on  appeal  to  this  court  from  the  judgment 
entered  in  such  case,  be  allowed  to  sustain 
such  judgment  on  grounds  .independent  of, 
and  not  included  in,  the  motion  made  in 
the  district  court.  Johns  v.  Ruff,  12  N.  D. 
74,  95  N.  W.  440. 

Preferenoe    hj   bankrupt. 

742.  A  claim  urged  on  appeal  that  an 
action  brought  by  a  trustee  in  bankruptcy 
to  recover  an  unlawful  preference  cannot  be 
maintained  because  of  laches  of  the  trus- 
tee in  not  bringing  such  action  until  after 
the  expiration  of  the  time  within  which 
such  creditor  could  file  its  claim  against 
the  bankrupt  in  a  bankruptcy  court,  can- 
not be  sustained  where  no  such  position 
was  ever  taken  in  the  lower  court,  and 
where  nothing  appears  in  the  record  to 
show  when  action  was  commenced.  Grant 
V.  Powers  Dry  Goods  Co.  23  S.  D.  195,  121 
N.  W.  95. 

Contracts  cenerallj. 

743.  The  contention  that  a  contract  was 
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roid  nnder  the  statute  of  frauds  U  not 

available  to  an  appellant  in  the  supreme 
court,  where  such  defense  was  not  raised 
or  passed  upon  in  the  court  below.  Schuy- 
ler T.  Wheelon,  17  N.  D.  161,.  117  N.  W. 
259. 

744.  A  contention  on  appeal  that  a  eon- 
tract  on  which  judgment  was  rendered  was 
void  because  made  on  Sunday  was  unten- 
»b]e  where  the  record  discloses  that  plain- 
tiff testified  that  the  contract  was  made  on 
Saturday  and  such  evidence  was  not  con- 
troverted by  defendant,  and  it  was  as- 
sumed by  the  court  in  its  charge  to  the 
jury  that  the  contract  was  a  legal  one,  and 
no  request  was  made  for  any  instruction  as 
to  the  legality  of  the  contract.  Brown  v. 
Smith,  —  S.  D.  — ,  123  N.  W.  689. 

Oral    modlfloatlom    of    writtem    eom- 
tract. 

745.  It  is  immaterial,  on  appeal,  wheth- 
er a  subsequent  oral  agreement  modifying 
a  written  contract  was  executed  or  not, 
within  S.   D.   Rev.   Civ.   Code,  §   1287,  al- 

'  lowing  an  alteration  of  a  written  contract 
by  an  executed  oral  agreement,  where  the 
party  objecting  thereto  did  not  object  on 
the  ground  that  such  oral  agreement  was 
not  executed  when  the  evidence  of  the  al- 
teration was  introduced,  nor  raise  the  ques- 
tion by  specification  of  error  upon  which 
the  motion  for  a  new  trial  was  based.  Bar- 
ton V.  Koon,  20  S.  D.  7,  104  N.  W.  521. 
Bale  of  personalty. 

746.  In  an  action  on  an  alleged  sale  of 
a  machine,  where  there  is  no  contention  of 
an  express  warranty,  it  is  too  late  to  raise 
the  question  of  implied  warranty  in  the 
appellate  court  for  the  first  time.  Gar- 
land V.  Keeler,  16  N.  D.  548,  108  N,  W. 
4S4. 

Oaaranty. 

747.  An  agent  for  the  sale  of  goods,  who 
at  the  time  a  $2,400  order  was  given,  signed 
a  guaranty  on  its  back  for  the  amount  of 
$800,  the  purchaser  giving  three  notes  for 
$800  each,  the  last  of  which,  he  signed  as 
surety,  cannot  claim  first  on  appeal  in  an 
action  on  such  note,  that  hia  agreement  to 
guarantee  the  $800  was  intended  to  cover 
the  first  of  the  three  notes  paid,  in  the  ab- 
sence of  any  evidence  that  the  other  notes 
have  been  paid.  Frick  Co.  t.  Hoff,  —  S.  D. 
— ,  128  N.  W.  485. 

Xaavraaee  mattera. 

748.  Misstatements  of  one  in  applying 
for  insurance  which  were  specially  sub- 
mitted to  the  jitrj  on  the  sole  issue  wheth- 
er they  constituted  breaches  of  the  warran- 
ties in  the  policy  cannot  on  appeal  be  re- 
lied on  as  making  out  a  defense  of  fraudu- 
lent concealment  of  material  facts.  Erick- 
soa  T.  Ladies  of  the  Maccabees,  —  S.  D. 
— ,  126  N.  W.  259. 

749.  A  contention  that  a  certain  portion 
of  an  unpaid  premium  on  a  policy  should 
have  been  deducted  from  plaintiff's  re- 
eoreiy,  is  without  merit,  where  no  foun- 
dation in  the  pleadings  for  any  such  al- 
lowance or  deduction,  and  no  such  ques- 
tion was  presented  to  or  passed  upon  by  the 


trial  oonrt.    Kephart  ▼.  Continental  Casual- 
ty Co.  17  N.  D.  380.  116  N.  W.  349. 
OwnertiUp  of  orop. 

750.  Action  to  recover  damages  for  the 
conversion  of  certain  grain.  The  undisput- 
ed facts  disclose  that  the  grain  was  raised 
by  one  A.  under  the  ordinary  cropper's  con. 
tract  entered  into  with  plaintiff,  tne  owner 
of  the  land,  by  the  terms  of  which  the  title 
to  all  crops  was  reserved  in  plaintiff  as  se- 
curity for  the  performance  by  A.  of  the 
terms  of  the  contract  and  until  a  division 
of  the  grain.  Prior  to  such  division  defend- 
ant, with  the  consent  of  A.,  took  and  ap- 
propriated a  portion  of  the  wheat  which, 
upon  full  compliance  with  the  contract  by 
A.  and  the  payment  of  all  advances  made 
by  plaintiff  to  him,  would  belong  to  A. 
Counsel  upon  both  sides  tried  the  case  upon 
the  theory  that  plaintiff  could  not  recover 
if  the  equitable  title  to  said  wheat  was  in 
A.  In  other  words,  that  the  test  of  plain- 
tiff's right  to  recover  should  be  whether 
anything  was  owing  by  A.  to  plaintiff  under 
the  contract.  Held,  that  such  theory  must 
prevail  in  this  court,  and  the  questions  pre- 
sented on  the  appeal  determined  in  accord- 
ance therewith.  Casey  v.  First  Nat.  Bank, 
—  N.  D.  — ,  126  N.  W.  lOU. 
Personal  Injuries. 

751.  The  defendant  cannot  contend  on 
appeal  in  a  negligence  action  that  the 
plaintiff's  negligence  contributed  to  the  in- 
jury where  that  ground  was  not  included 
in  its  motion  for  a  direction  of  the  verdict. 
Borneman  v.  Chicago,  St.  P.  M.  4  O.  R. 
Co.  19  S.  D.  459,  104  N.  W.  208. 

752.  In  an  action  to  recover  damages  for 
injuries  inflicted  by  a  vicious  bull  which 
had  been  suffered  to  escape  from  its  enclos- 
ure, one  of  the  grounds  upon  which  a  re- 
covery was  sought  was  that  the  defendant 
was  negligent  in  allowing  it  to  escape,  but 
no  instructions  upon  this  point  were  given 
when  the  case  was  submitted  to  the  jury. 
Held,  that  a  recovery  could  not  be  sustiiined 
upon  this  ground  alone  as  the  case  was 
not  tried  nor  submitted  upon  this  theory. 
Peterson  v.  Conlan,  18  N.  D.  205,  119  N. 
W.  367. 

d.  Irregularitiet  in  Proceedings  Oeneralljf. 

763.  A  failure  to  connect  proof  of  value 
of  converted  goods  to  the  proven  time  of 
the  conversion  cannot  be  first  objected  to 
on  appeal.  Cochrane  v.  National  Elevator 
Co.  —  N.  D.  — ,  127  N.  W.  725. 

SmbnalHlon  of  laanes  to  Jnry 

764.  One  who  has  failed  to  request  that 
an  issue  be  submitted  to  the  jury,  cannot 
complain  that  such  issue  was  not  submitted. 
Chrystal  t.  Gerlacb,  —  S.  D.  — ,  125  N.  W. 
633. 

Mode  of  trylns  action. 

755.  Appellant  who  has  acquiesced  in  the 
trial  of  cause  as  an  equity  case  cannot  for 
the  first  time  on  appeal  urge  that  the  is- 
sues presented  a  case  for  trial  W  jury. 
DeLanev  v.  Western  Stock  Co.  —  N.  D.  — , 
125  N.  W.  499. 
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756.  One  who  did  not  object  to  the  trial 
of  an  action  before  a  jury,  cannot  complain 
on  appeal  that  the  same  was  an  equitable 
action  triable  before  a  court.  Chrystal  t. 
Gerlach,  —  S.  D  — ,  126  N.  W.  633. 

757.  Where  an  action  which  is  shown  by 
the  pleadings  to  be  a  combination  of  an 
action  of  forcible  entry  and  detainer  and  an 
action  in  the  nature  of  ejectment  to  try 
title  has,  by  plaintiff's  consent,  been  tried 
and  determined  by  the  district  court  as  an 
action  to  try  title  and  right  of  possession, 
and  judgment  for  possession  has  been  ren- 
dered in  his  favor  upon  that  theory  of  the 
action,  upon  an  appeal  by  defendant  and 
demand  for  trial  de  noyo  in  this  court, 
under  N.  D.  Rev.  Codes  1890,  §  5630,  the 
plaintiff  will  not  be  heard  to  assert  that 
the  action  is  in  fact  one  of  forcible  entry 
and  detainer,  and  that  the  question  of  title 
and  right  of  possession  cannot  be  reinves- 
tipated  in  this  court.  The  parties  having 
submitted  the  cause  to  the  district  court 
for  determination  as  one  involving  title,  it 
will  be  80  treated  by  this  court  upon  ap- 
peal. Fifer  v.  Fifer,  13  N.  D.  20,  99  N.  W. 
763. 

«.  As  to  Pleadings. 

Reversible  error  as  to,  see  infra,  VII.  k,  2. 
Presumption    as    to    pleadings,    see    supra, 

VII.  e,  4. 
Review  of  discretion  as  to,  see  supra,  VII. 

f,  3,  d. 

758.  Trivial  defects  in  a  pleading,  which 
could  not  mislead,  should  be  disregarded, 
where  no  objection  is  made  before  trial. 
Ward  V.  Gradin,  15  N.  D.  649,  109  N.  W.  57. 

750.  Where  the  rules  of  pleading  are 
Ignored,  but  no  objection  is  made  thereto, 
the  pleadings  will  be  taken  for  what  they 
are  worth  on  appeal.  i)al  v.  Fischer,  20 
S.  D.  426,  107  N.  W.  534. 

760.  Objections  to  the  technical  sufficien- 
cy of  a  pleading  are  waived  by  proceeding 
to  trial  and  judgment,  without  objections 
to  it  being  made  or  to  evidence  in  support 
of  it.  McLain  v.  Nurnberg,  16  N.  D.  138, 
112  N.  W.  245. 

Ajneadmenta. 

Reversible  error  as  to,  see  infra,  VII.  k, 

2,  c. 
Review  of  discretion  as  to,  see  supra,  616- 

624. 
See  also  infra,  768. 

761.  Where  the  trial  court  grants  leave 
to  amend  a  complaint  and  to  file  the  former 
amended  complaint  at  a  later  time,  and  the 
trial  proceeds  on  the  theory  that  the  com- 
plaint has  been  regularly  amended,  and  no 
objection  is  made  to  the  irregularity  until 
the  case  reaches  the  supreme  court  on  ap- 
peal, the  irregularity  is  waived.  McLain 
V.  Nurnberg,  16  N.  D.  144,  112  N.  W.  243. 

Complaint. 

762.  An  objection  to  the  sufficiency  of  the 
aI1e«ration«  of  the  complaint  is  too  late 
when  made  for  the  first  time  in  the  supreme 
court,  where  the  complaint  would  be 
amended  as  a  matter  of  course  if  objection 


had  been  made  before.  First  Nat.  Bank  t. 
Warner,  17  N.  D.  76,  114  N.  W.  1085, 
17  A.  &  E.  Ann.  Cas.  213. 

763.  An  indefinite  allegation  of  a  fact  in 
a  complaint  cannot  be  first  attacked  on  ap- 
peal, where  the  record  shows  that  the  evi- 
dence is  positive  as  to  the  fact,  and  such 
evidence  was  not  objected  to.  Mitchell  v. 
Monarch  Elevator  Co.  15  N.  D.  4il5,  107  N. 
W.  1085,  11  A.  4  E.  Ann.  Cas.  1001. 

764.  An  objection  that  the  description  of 
the  property  in  a  complaint  to  quiet  title 
thereto  is  insufficient,  cannot  be  raised  for 
the  first  time  on  appeal.  Thomas  v.  Wil- 
cox, IS  S.  D.  625,  101  N.  W.  1072. 

765.  Where  a  complaint  wholly  fails  to 
set  out  a  substantial  cause  of  action,  and 
cannot  be  made  good  by  amendment,  the 
objection  to  its  sufficiency  may  be  urged  at 
any  stage  of  the  proceedings,  and  may  be 
considered  upon  appeal  by  the  court  on  its 
own  motion.  Harshman  v.  Northern  P.  R. 
Co.  14  N.  D.  69,  103  N.  W.  412. 

766.  The  owner  of  premises,  defendant  in 
an  action  by  a  subcontractor  to  enforce 
a  mechanic's  lien,  cannot  object  for  the  first 
time  on  appeal  that  the  complaint  is  de- 
fective because  it  alleged  ownership  in  the 
alternative,  where  he  neither  demurred  to 
the  complaint  nor  objected  to  the  introduc- 
tion of  evidence  on  that  ground,  but  en- 
tered into  a  written  stipulation  regarding 
the  ownership  of  the  property.  Burgi  v. 
Rudgers,  20  S.  D.  646,  108  N.  W.  253. 

767.  An  appeal  from  the  judgment  only 
brings  up  tne  judgment  roll,  and  in  a 
proper  case  and  upon  proper  assignments 
of  error,  the  appellate  court  will  examine 
the  sufficiency  of  the  complaint,  or  the  suffi- 
ciency of  the  findings  or  general  or  special 
verdict  to  support  the  judgment  notwith- 
standing the  question  of  their  sufficiency 
has  not  been  raised  in  the  court  below. 
Goldberg  v.  Sisseton  Loan  &  Title  Co.  — 
8.  D.  — ,  123  N.  W.  266. 

Orou-complalnt. 

768.  Where  at  the  conclusion  of  a  trial 
of  an  action  to  enforce  a  subcontractor's 
lien  one  of  the  lien  claimants  is  allowed  to 
amend  his  cross-complaint  and  submit  fur- 
ther evidence,  to  which  a  demurrer  is  op- 
posed on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, such  objection  should  not  be  consid- 
ered with  favor  where  it  is  seriously  urged 
for  the  first  time  in  the  appellate  court. 
Burgi  V.  Rudgers,  20  S.  D.  046,  108  N.  W. 
253. 

Defendant's  pleadings. 

769.  The  record  showing  that  the  answer 
was  not  demurred  to,  and  that  it  wiis  at  no 
time  suggested  to  the  trial  court  that  it  was 
insufficient,  and  the  trial  in  the  district 
court  having  proceeded  upon  the  theory  that 
issue  was  joined,  this  court  will  not  pass 
upon  the  sufficiency  of  the  answer.  Cooler 
V.  Eidsness,  18  N.  D.  338,  121  N.  W.  83. 

770.  Where  a  defendant  does  not  plead 
an  estoppel  either  in  its  original  answer  or 
by  amendment  thereto,  it  is  precluded  on 
appeal  from  availing  itself  of  any  such  de- 
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fense,  even  had  the  evidence  in  the  case 
established  it.  McQueen  v.  Bank  of  Edge- 
mont,  20  S.  D.  378,  107  N.  W.  208. 

771.  Where  evidence  was  introduced  with- 
out objection  to  establish  the  defendant's 
cause  of  action  in  an  action  to  foreclose 
a  lien,  it  is  too  late  for  codefendant  on  ap- 
peal to  assert  the  absence  of  a  proper  plead- 
ing, since  the  defect  if  it  were  shown  to  ex- 
ist, could  be  cured  by  filing  an  answer  to 
conform  to  the  facts  established  by  the  evi- 
dence. H.  C.  Behrens  Lcmber  Co.  v.  Lager, 
—  S.  D.  — ,  128  N.  W.  698. 

/.  A»  to  Evidence;  Witnesses. 

LeadlBK  qneationa. 

Waiver  of  objections  as  to,  see  infra,  VII. 

8,  2. 
Reversible  error  as  to,  see  infra,  VII.  k,  3. 
Necessity  for  exceptions,  see  supra,  V.  b. 
Raising  question  in  lower  court  by  offer  of 

evidence  or  motion  to  strike  out,  see 

supra,- V.  d,  2. 
Review  of  discretion  as  to,  see  supra,  VII. 

f,  3,  c. 
See  also  supra,  753. 

772.  The  objection  that  questions  were 
leading  cannot  be  raised  for  the  first  time 
on  an  appeal.  State  v.  Merry,  —  N.  D.  — , 
127  N.  W.  83. 

Adadssloa. 

Reversible  error  as  to,  see  infra,  VII.  k, 

3,  a. 
Kecessity  for  exceptions,  see  supra,  V.  b, 

773.  Objections  to  the  competency  of  evi- 
dence cannot  be  raised  for  the  first  time  on 
appeal.  McLain  v.  Numberg,  16  N.  D.  144, 
112  N.  W.  243. 

774.  An  objection  to  evidence  based  on 
the  lade  of  a  pleading  to  support  it  cannot 
be  made  for  the  first  time  in  the  supreme 
court,  fiuchanan  v.  Minneapolis  Thresh- 
ing Mach.  Co.  17  N.  D.  343,  116  N.  W.  335. 

775.  An  appellant  cannot  contend  that  a 
question  asked  a  witness  was  not  com- 
petent because  not  referable  to  the  testi- 
mony of  the  witnesses  on  the  trial,  or  re- 
quiring the  witness  to  assume  the  truth  of 
such  testimony,  but  permitting  him  to  form 
an  opinion  on  any  idea  he  may  happen  to 
entertain,  where  no  such  objection  was 
made  at  the  trial.  Reeves  v.  Chicago,  M. 
4  St  P.  R.  Co.  —  S.  D.  — ,  123  N.  W. 
498. 

776.  Where  in  a  prosecution  for  murder 
a  doctor  is  asked:  "After  hearing  this 
evidence  of  the  death  of  M.  K.  and  the 
symptoms  held  by  her  shortly  prior  to  her 
death  and  eating  the  oatmeal,  which  was 
testified  to,  what  was  the  cause  of  her 
death?"  to  which  accused  made  objection 
that  the  witness  had  not  shown  himself 
competent  to  testify  as  an  expert,  and  cer- 
tain other  objections,  he  cannot  on  appeal 
first  make  objections,  not  made  at  the  trial, 
that  the  question  called  upon  witness  to 
express  an  opinion  from  the  testimony  of 
other  witnesses,  and  that  the  witness  nei- 
ther testified  from  his  own  knowledge,  nor 


from  the  state  of  facts  stated  in  a  hypo- 
thetical question.     State  v.  Kammel,  23  8. 
D.  465,  122  N.  W.  420. 
Snfflolenojr  of  proof. 
Presumptions  as  to,  see  supra,  496-498. 
See  also  infra,  779. 

777.  The  insufficiency  of  the  evidence  to 
sustain  the  verdict  cannot  be  raised  for  the 
first  time  on  appeal,  and  not  then  until  the 
particulars   are   pointed  out   on   new  trial 

groceedings.     McLain   v.   Numberg,   16  N. 
I.  144,  112  N.  W.  243. 

g.  As  to  Parties. 

778.  Though,  in  an  action  to  secure  the 
application  of  the  proceeds  derived  from 
the  security  for  debts  secured  by  various 
liens  in  the  order  of  their  priority,  a  part 
of  the  lienholders  might  have  properly  been 
joined  as  plaintiff,  or  might  have  main- 
tained separate  actions  to  secure  their 
rights,  it  is  too  late  for  the  defendants  to 
first  object  in  the  supreme  court  to  their 
non-joinder  as  plaintiffs.  Van  Gordon  v. 
Cfoldamer,  16  N.  D.  323,  113  N.  W.  609. 

h.  As  to  Instructions. 

Reversible  error  as  to,  see  infra,  VII.  k,  5. 
Sufficiency  of  specification  of  errors  as  to, 

see  supra,  259-263. 
Presumption  as  to  instructions,  see  supra, 

VII.  e,  5. 

779.  Where  a  claimed  error  is  not  raised 
upon  motion  to  direct  a  verdict,  it  cannot 
be  first  considered  on  appeal  on  a  claim  of 
error  of  erroneous  instructions,  and  if  in 
construing  the  instructions  they  were  to  be 
considered  as  not  submitting 'a  particular 
question  to  the  jury,  no  lack  of  evidence 
on  that  point  can  first  be  claimed  on  ap- 
peal. Grant  v.  Powers  Dry  Goods  Co.  23 
8.  D.  195,  121  N.  W.  95. 

{.  As  to  Argument  of  Counsel. 

Sufficiency  of  specification  of  errors  as  to, 
see  supra,  268. 

780.  Where,  during  a  recess  and  after  the 
close  of  all  the  evidence  in  a  trial  for  lar- 
ceny, the  state's  attorney  asked  the  court 
to  arrest  a  witness  of  accused  for  contempt 
of  court  for  improper  remarks  in  presence 
of  certain  jurors,  and  the  attorney  for  ac- 
cused agrees  to  have  the  witness  in  court 
after  the  conclusion  of  the  trial,  as  he  does 
not  want  accused  to  be  prejudiced  before 
the  jury  by  any  proceedings  against  his 
witnesses,  all  of  which  statements  were 
made  in  the  presence  of  certain  other 
jurors,  the  attorney  for  the  accused  can- 
not urge  error  therein  on  appeal,  where  he 
did  not  at  the  trial  request  the  court  to  in- 
struct the  jury  to  disregard  what  had  hap- 
pened, or  to  discharge  such  jury  and  grant 
a  new  trial.  State  v.  Holbum,  23  S.  D.  209, 
121  N.  W.  100. 
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/.  A»  to  Judgment,  Finding*,  etc. 

Dlreetloa  of  Terdlot. 

Necessity  for  exceptions,   see  supra,  378- 

381. 
Sufficiency  of  specification  of  errors  as  to, 

see  supra,  264. 
Presumption  as  to  aubmission  of  issues,  see 

supra,  542-544. 
Presumption  as  to  findings  or  verdict,  see 

supra,  VII.  e.  6. 
See  also  supra,  463;  V.  b. 

781.  The  trial  court  will  be  held  to  have 
properly  overruled  a  motion  for  a  direction 
of  a  verdict  for  defendant  at  the  close  of  all 
the  evidence,  the  motion  being  made  in  be- 
half of  several  defendants  jointly,  and  the 
grounds  urged  on  appeal  not  being  spe- 
cifically stated  as  a  ground  for  the  mo- 
tion. Groldberg  v.  Sisseton  Loan  &  Title 
Co.  —  S.  D.  — ,  123  N.  W.  266. 

782.  Where  both  parties  at  the  close  of 
all  the  evidence  move  for  directed  verdicts, 
and  plaintiff  then  moves  to  reopen  the  case 
and  introduce  additional  testimony,  which 
is  granted,  to  which  no  objection  is  inter- 
posed, and  the  court  thereafter  without  re- 
newal of  the  motion  to  direct,  directs  a  ver- 
dict for  plaintiff,  to  which  no  objection  is 
interposed  by  defendant,  there  is  an  "ac- 
quiescence in  error"  which  took  away  the 
right  to  object  to  it,  -Under  S.  D.  Rev.  Civ. 
Code,  §  2415.  Dring  v.  St.  Lawrence  Twp. 
23  8.  D.  624,  122  ^.  W.  664. 

Amoamt. 

783.  The  fact  that  a  verdict  is  given  for 
a  sum  larger  than  demand  in  the  original 
complaint  cannot  be  first  raised  on  appeal. 
McLain  v.  Numberg,  16  N.  D.  144,  112  N. 
W.  243. 

784.  Where  a  judgment  is  entered  after  a 
trial  of  an  action,  the  contention  that  the 
judgment  was  for  a  greater  amount  than 
that  prayed  for  in  the  plaintiff's  complaint 
is  not  properly  before  the  supreme  court  for 
review,  where  the  point  was  not  raised  in 
the  court  below,  either  at  the  trial  or  on 
a  motion  for  a  new  trial.  Bruce  v.  Wanzer, 
20  S.  D.  277,  106  N.  W.  282. 

Failure   to    enter  Jnda^meat   Im   main 
aetlon. 

785.  The  defendant,  in  a  garnishee  ac- 
tion, by  not  raising  the  objection  before  the 
trial  court  that  judgment  has  not  been  en- 
tered in  the  principal  action,  waives  the  ob- 
jection, and  cannot  raise  it  for  the  first 
time  in  the  supreme  court.  Mahon  v.  Fan- 
sett,  17  N.  D.  104,  115  N.  W.  79. 

6.  Queaiions  on  Which  Party  is  Estopped. 

See  also  infra,  026;  Estoppel,  66. 

786.  A  party  cannot  complain  of  error 
which  he  has  invited.  Speer  v.  Phillips,  — 
8.  D.  — ,  123  N.  W.  722. 

787.  Instrutions  cannot  be  complained  of 
on  appeal  where  before  they  were  given  the 


tion  was  taken  thereto  nor  any  lequeat 
made  for  further  instruetions.  State  v. 
Fujita,  —  N.  D.  — ,  129  N.  W.  360. 

788.  One,  who  on  direct  examination 
elicited  a  partial  statement  of  a  certain 
transaction,  cannot  complain  because  the 
court,  in  its  discretion,  permitted  opposing 
counsel  to  examine  the  witness  fully  with 
reference  to  such  transaction.  Backes  v. 
Erickson,  19  S.  D.  246,  103  N.  W.  21. 

789.  Error  cannot  be  predicated  on  the 
action  of  the  court,  in  a  bastardy  proceed- 
ing, in  permitting  complainant's  counsel  to 
direct  the  jury's  attention  to  the  child, 
then  nearly  three  years  of  age  and  in 
court  without  objection,  where  counsel  for 
accused  introduced  a  photograph  of  the 
child  in  evidence,  and  discussed  the  matter 
to  the  jury.  State  ex  rel.  Berge  v.  Patter- 
son, 18  S.  D.  251,  100  N.  W.  162. 

700.  Where  several  petitioners  for  letters 
of  administration  appeal  to  the  circuit 
court,  and  it  is  there  agreed  among  them 
that  all  the  appeals  shall  be  tried  together, 
and  after  findings  in  favor  of  one  petition- 
er a  new  trial  is  granted,  whereupon  one  of 
the  petitioners  prepares  a  separate  appeal 
for  a  separate  trial,  which  is  resisted  on 
the  ground  that  the  parties  had  agreed  to 
consolidate  the  actions,  the  petitioner  so 
resisting  cannot,  on  appeal  to  the  supreme 
court  contend  that  it  was  error  for  the  trial 
court  not  to  dismiss  such  separate  appeal 
for  separate  trial.  Re  McClellan,  20  S.  D. 
498,  107  N.  W.  681. 

791.  The  respondents  previously  applied 
to  the  North  Dakota  supreme  court  ror  a 
writ  of  certiorari.  Counsel  in  opposition 
to  such  application  made  certain  statements 
and  admissions  as  to  the  nature  and  effect 
of  an  application  theretofore  made  to  the 
district  court  by  respondents  herein.  Such 
statements  and  admissions  were  acceded  to 
on  the  hearing  by  the  applicants  for  such 
writ,  and  the  opinion  of  the  court  was 
predicated  largely  upon  such  statements 
and  admissions.  Held  that,  on  an  ap- 
peal from  an  order  made  in  a  later  stage 
of  the  action,  counsel  cannot  be  heard  to 
question  the  correctness  of  the  action  of 
the  court  in  relying  upon  the  statcinentst 
and  admissions  so  made  on  the  application 
for  the  writ  of  certiorari.  Williams  v. 
Fairmount  School  Dist.  —  N.  D.  — ,  12» 
N.  W.  1027. 

792.  A  judgment  in  an  action  to  restrain 
the  tenants  of  a  riparian  owner,  with  otliers, 
from  diverting,  for  irrigation  purposes.  thi> 
waters  of  a  creek  in  which  the  plaintiff 
claimed  a  prior  right,  rendered  in  favor  of 
the  plaintiff  against  such  tenants,  on  the 
theory  that  they  represented  the  owner, 
necessarily  determined  their  rights  as  such 
tenants,  and  estops  the  plaintiff  on  appeal 
from_  raising  the  objection  that  they  have 
no  right  to  the  water  or  the  possession  of 
the  demised  land,  because  the  lease  was 
oral,  or   if  valid,   had   expired  before   the 


court   submitted   them   to  the  counsel   for    entry  of  judgment.     Stenger  t.  Tharp    17 
the  state  and  the  defendant  and  no  objec-    S.  D.  13,  94  N.  W.  402. 
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g.  Matters  Waived  or  Cured  Belote. 

1.  Oenerally. 

By  failure  to  ap{>eal,  aee  supra,  457,  458. 

By  failure  to  raise  question  below,  see  su- 
pra, VII.  f,  5. 

Estoppel  to  complain  of  errors,  see  supra, 
VII.  f ,  6. 

Waiver  of  unauthorized  appearance  in  con- 
tempt proceedings,  see  Contempt,  7. 

Waiver  of  plea  of  former  jeopardy,  see 
Criminal  Law,  58. 

As  to  pleadings,  see  Pleading,  11.  i,  j,  k. 

Waiver  of  right  to  jury  trial,  see  Trial, 
I.  b. 

See  also  infra,  1101. 

793.  The  right  of  the  opposing  party  to 
object  to  an  affidavit  in  support  of  a  mo- 
tion to  change  the  place  of  trial  on  the 
ground  that  such  affidavit  was  not  served 
with  the  notice  of  motion,  is  waived,  where 
such  party  accepts  service  thereof  and  al- 
lows the  same  to  be  read  at  the  hearing 
without  objection.  George  v.  Eotan,  18  S. 
D.  437,  101  N.  W.  31. 

794.  By  litigating  the  question  whether  a 
person  was  a  member  of  a  partnership, 
without  claiming  at  a  trial  that  an  ap- 
pearance was  an  admission  of  an  existing 
partnership,  the  right  to  claim  that  such 
partnership  was  admitted  was  waived  by 
the  state,  and  could  in  no  event  be  raised 
for  the  first  time  in  this  court.  State  ex 
rel.  Kelly  v.  McMaster,  13  N.  D.  58,  99  N. 
W.  58. 

795.  The  objection  that  an  information 
for  liquor  selling  was  double  in  charging  a 
sale  by  accused  as  a  druggist  to  be  drunk 
as  a  beverage  and  also  a  sale  by  a  phar- 
macist without  a  physician's  prescription 
in  a  town  that  haa  voted  against  the  sale 
of  liquors,  is  waived  if  the  accused  goes  to 
trial  without  attacking  the  information  or 
moving  for  an  election.  State  v.  Burns,  — 
S.  D.  — ,  12«  N.  W.  672. 

tmtik  of  Jvrladlctlam. 

796.  By  failing  to  make  objection  to  the 
jorisdiction  of  the  police  magistrate,  and 
liy  appealing  from  the  judgment  of  the  po- 
lice court  to  the  district  court  and  par- 
ticipating in  the  trial  in  the  district  court 
and  making  no  objection  to  its  jurisdiction 
or  to  the  jurisdiction  of  the  police  magis- 
trate until  after  a  verdict  of  guilty,  the  de- 
fendant waived  all  questions  of  jurisdiction 
as  to  the  police  magistrate  losing  juris- 
diction to  try  misdemeanors  where  juris- 
diction of  the  county  court  had  been  in- 
creased, and  it  was  error  in  the  district 
court  to  grant  a  motion  in  arrest  of  judg- 
ment and  discharge  the  defendant.  State  v. 
Russell,  18  N.  D.  357,  121  N.  W.  918. 
I<Mk  of  flndlnss. 

797.  Want  of  proper  findings  in  a  com- 
mitting magistrate's  transcript  is  waived  if 
not  objected  to  by  motion  to  set  aside  the 
information  before  pleading  to  it.  State  v. 
Calkini,  21  S.  D.  24,  109  N.  W.  615. 
Xet«re«'a  report. 

798.  The   right  to  question  the  authen- 


ticity of  a  referee's  report  upon  the  set- 
tlement of  a  bill  of  exceptions  is  waived> 
where  the  report  is  accepted  hj  the  con- 
sent of  counsel.  Babcock  v.  Ormsby,  18 
S.  D.  368,  100  N.  W.  769. 

2.  Aa  to  Evidence. 

Review  of  discretion  as  to  evidence,  see  su- 
pra, VII.  f,  3,  o. 
Reversible  error  as  to,  see  infra,  VII.  k,  3. 

799.  Proof  of  a  demand  for  possession 
prior  to  the  commencement  of  an  action  for 
the  recovery  of  possession  of  property  is 
waived  where  it  is  apparent  from  the  an- 
swer that  such  a  demand  would  have  been 
useless.  Pease  v.  Magill,  17  N.  D.  166,  116 
N.  W.  260. 

800.  Where  the  state's  attorney  attempts 
to  prove  the  maintenance  of  a  liquor  nui- 
sance as  a  second  offense,  and  fails  to  do 
so,  and  the  jury  is  expressly  cautioned  to 
disregard  such  offer  or  evidence  it  was  not 
error  or  misconduct  for  the  state's  attorney 
to  offer  such  proof.  State  ▼.  O'Neal,  — 
N.  D.  — ,  124  N.  W.  68. 

Admlsalon. 

Reversible  error  as  to,  see  infra,  VII.  k, 
3,  a. 

801.  The  fact  that  a  series  of  papers  was 
sufficient  to  constitute  a  judgment  roll  in 
a  prior  action  which  the  defendant  sought 
to  introduce  in  evidence  as  a  bar  to  a  sub- 
sequent action,  to  which  the  plaintiff  ob- 
jected without  stating  the  particulars  in 
which  the  foundation  for  such  proof  was 
defective,  and  the  fact  that  such  papers  are 
on  appeal  so  denominated  by  counsel  for 
plaintiff,  destroys  the  effect  of  plaintiff's 
contention  that  it  was  incumbent  upon  the 
defendant  to  show  that  the  papers  had  been 
attached  together  and  filed  as  required  by 
Rev.  Code  Civ.  Proc.  §  319.  Turner  Twp. 
V.  Williams,  17  S.  D.  548,  97  N.  W.  842. 

802.  Parties  may,  by  stipulation,  by 
silent  acquiescence,  or  by  failure  to  except, 
to  admitted  rulings,  waive  objections  to 
inadmissible  evidence  on  the  ground  that 
it  is  not  the  best  evidence,  or  that  it  was 
not  properly  taken,  or  on  other  grounds. 
Paine  v.  Willson,  77  C.  C.  A.  44,  146  Fed. 
488. 

803.  The  admission  of  evidence  as  to  the 
finding  of  beer  on  the  premises  of  the  de- 
fendant the  day  after  the  last  date  specified 
in  the  information  as  the  time  of  the  com- 
mission of  the  offense  was  not  prejudicial 
where  the  court  cautioned  the  jury  not  to 
regard  any  testimony  with  reference  to  vio- 
lations after  the  time  specified  in  the  in- 
formation for  the  commission  of  the  of- 
fense, and  the  defendant  made  no  request 
for  instructions  on  this  matter.  State  v. 
Tracy,  —  N.  D.  — ,  129  N.  W.  1033. 

804.  Where  in  an  action  to  quiet  title, 
plaintiff  claimed  through  a  deed  from  one 
C.,  and  the  defendant  through  a  deed  from 
C.  to  one  S.  wife  of  A.  and  from  them  to  B, 
and  from  him  to  the  defendant,  any  error 
of  the  trial  court  in  admitting  in  evidence 
a  letter  from  A.  to  C.  which  would  tend 
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to  Bhow  that  C.  had  not  sold  the  land  to  8., 
was  cured  b^  the  testimony  of  S.  that  the 
transaction  in  relation  to  the  d^  was  be- 
tween C.  and  her  husband  A.  Marshall  v. 
Raber,  —  S.  D.  — ,  128  N.  W.  122, 

805.  Error  in  admitting  proof  of  antici- 
pated profits,  was  cured  by  the  court  tak- 
ing from  the  jury  all  question  of  antici- 
pated profits  based  upon  the  number  of  op- 
portunities lost,  and  confining  the  jury 
simply  to  what  was  the  value  of  the  plain- 
tiff's time  if  he  had  not  been  disabled. 
Smith  V.  Chicago,  M.  ft  St.  P.  R.  Co.  —  8. 
D.  — ,  128  N.  W.  815. 

806.  Striking  out  evidence  and  caution- 
ing the  jury  to  disregard  it  does  not  neces- 
sarily cure  the  error  of  its  admission  and 
the  practice  of  admitting  improper  evidence 
and  relying  upon  subsequent  striking  to 
cure  the  error  is  to  be  avoided.  Corbett  v. 
Great  Northern  R.  Co.  —  N.  D.  — ,  126  N. 
W.  1054. 

807.  Error  in  the  admission  of  a  con- 
versation by  plaintiff,  in  a  personal  injury 
action  for  injury  caused  by  a  fall  on  a 
sidewalk  from  an  obstruction  thereon,  with 
one,  whom  she  believed  to  be  one  of  the 
defendants,  who  came  up  to  her  immediate- 
ly after  the  accident  to  the  place  thereof, 
is  cured  by  testimony  of  one  of  the  de- 
fendants that  he  came  up  to  plaintiff  and 
talked  with  her  immediately  after  the  ac- 
cident, although  it  appears  from  defend- 
ant's testimony  that  plaintiff  was  mistaken 
as  to  which  one  of  the  defendants  she  talked 
with.  Miller  v.  McConnell,  23  S.  D.  137, 
120  N.  VV.  888. 

Ejcclnslom. 

Reversible  error  as  to,  see  infra,  VTI.  k, 

3,  6. 
See   also    infra,   975,   984,    986;    Evidence, 

668. 

808.  Erroneous  exclusion  of  evidence  on 
cross-examination  is  cured  by  the  admis- 
sion of  evidence  on  direct  examination 
tending  to  prove  the  same  facts.  Dewey  v. 
Komar,  21  8.  D.  117,  110  N.  W.  90. 

809.  Error  of  the  court,  if  any,  in  ex- 
cluding testimony  as  to  the  wages  paid 
farm  laborers  in  a  certain  neighborhood, 
the  witness  having  testified  that  he  was 
unacquainted  therewith,  was  cured  by  the 
admission  of  other  evidence  without  ob- 
jection as  to  the  value  of  the  services  of 
farm  laborers  generally.  McCarthy  v.  Fell. 
—  S.  D.  — ,  123  N.  W.  497. 

TaUnK  of  deposition. 
See  also  Deposition,  8. 

810.  Voluntary  participation  in  the  ex- 
amination of  a  witness  not  named  in  the 
notice  to  take  a  deposition  constitutes  a 
waiver  of  the  defect  in  failing  to  name 
such  witness  in  the  notice.  Babcock  v. 
Ormsby,  18  S.  D.  358,  100  N.  W.  759. 

3.  As  to  Insfructions. 

Sufl5ciency  of  specification  of  errors  as  to, 

see  supra,  259-263. 
Reversible  error  as  to,  see  infra,  VII.  k,  5. 

811.  Error  in  failing  fully  to  instruct  the 


jury  upon  a  particular  issue  is  waived  by 
failure  to  request  additional  instructions 
thereon.  Quinn  v.  Chicago,  M.  &  St.  P.  R. 
Co.  23  8.  D.  126,  22  L.R.A(N.S.)  789,  12ir 
N.  W.  884. 

4.  Direction    of    Verdict;    Dismissal;    Dis- 

charge of  Jury. 

Direction  of  Tevdlot. 

See  also  supra,  557;  infra,  854. 

812.  Where  a  motion  to  direct  a  verdict 
was  denied  and  not  renewed  at  the  conclu- 
sion of  all  the  evidence  it  must  be  deemed 
to  have  been  waived.     Greder  v.  Stahl.  22  ' 

5.  D.  139,  115  N.  W.  1129;  Ward  v.  Mc- 
Qu«n,  13  N.  D.  153,  100  N.  W.  263:  Gar- 
land V.  Keeler,  15  N.  D.  548,  108  N  W 
484;  Madson  v.  Rutten,  16  N.  D.  281  l.T 
L.RA.(N.S  )  554  113  N.  W.  872;  Peaso 
V.  Magill,  17  N.  D.  166,  115  N.  W.  260. 

813.  When  the  plaintiff  rested  on  the 
trial  of  the  action,  defendant  moved  for  a 
directed  verdict  on  the  ground  that  plain- 
tiff had  failed  to  establish  the  allegation* 
of  his  complaint.  Defendant,  by  not  hav- 
ing renewed  this  motion  after  all  the  evi- 
dence was  submitted,  thereby  waived  any 
error  in  denying  his  motion.  McBride  v. 
Wallace,  17  N.  D.  495,  117  N.  W.  857. 

814.  On  an  appeal  from  a  judgment,  the 
failure  to  renew  a  motion  for  a  directed 
verdict  at  the  close  of  the  testimony,  or  to 
make  a  new  motion  for  a  directed  verdict 
precludes  a  review  of  the  correctness  of  a 
ruling  on  a  motion  for  a  directed  verdict 
made  at  the  close  of  plaintiff's  case.  Landis 
Mach.  Co.  V.  Konantz  Saddlery  Co.  17  N. 
D.  310,  116  N.  W.  333. 

815.  Error  cannot  be  predicated  on  the 
overruling  of  defendant's  motion  for  a  di- 
rected verdict,  made  at  the  close  of  plain- 
tiff's evidence,  where  such  motion  was  not 
renewed  at  the  close  of  all  the  evidence. 
Rogers  v.  Gladiator  Gold  Min.  ft  Mill  Co 
21  S.  D.  412,  113  N.  W.  86. 

816.  Motion  for  a  directed  verdict  by 
both  parties  to  an  action,  without  request- 
ing the  submission  of  any  facts  to  the  jury 
upon  the  denial  of  the  motion,  waives  any 
right  which  either  party  may  have  other- 
wise had  to  an  undirected  verdict,  and  es- 
tops them  from  assigning  error  for  not  sub- 
mitting the  facts  to  the  jury.  Duncan  v 
Great  Northern  R.  Co.  17  N.  D  610  19 
L.R.A.(N.S.)  952,  118  N.  W.  826. 

817.  Wliere  both  parties  moved  for  a 
directed  verdict  upon  all  the  testimony  in- 
troduced at  the  trial,  the  apellant  is  not  in 
a  position  to  urge  that  the  evidence  was 
conflicting  and  should  have  been  submitted 
to  a  jury.  Lindquist  v.  Northwestern  Port 
Huron  Co.  22  S.  D.  298,  117  N.  W.  366. 

818.  Where  both  parties  to  an  action 
made  motions  for  directed  verdict  after  all 
the  evidence  was  in,  and  the  court  allowed 
one  and  denied  the  other,  the  action  of  the 
court  will  be  sustained  unless  there  is  an 
absence  of  any  facts  in  the  evidence  on 
which  to  base  it.  Larson  v.  Calder,  16  N. 
D.  248,  113  N.  W.  103. 
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819.  Where  both  parties  to  an  action 
made  motions  for  directed  verdict  after  all 
all  the  evidence  was  submitted,  and  the 
court  overruled  one  and  p-anted  the  other, 
the  parties  by  such  motions  waived  their 
right  to  submit  questions  of  fact  to  the 
jury,  and  cannot  complain  on  motion  for 
new  trial  or  appeal  that  certain  questions 
were  not  submitted  to  the  jury.  Larson  v. 
Calder,  16  N.  D.  248,  113  N.  W.  103. 

820.  Where,  in  an  action  to  recover  the 
amount  represented  in  township  bonds,  both 
sides  having  rested,  the  plaintiff  moved  for 
a  directed  verdict  for  the  amount  claimed 
in  the  complaint  and  defendant  moved  for 
a  directed  verdict  in  its  favor  on  all  the 
issues,  whereupon  plaintiff  applied  for  and 
was  granted  leave  to  introduce  additional 
testimony  touching  the  amount  of  cash  in 
defendant's  treasury  when  the  bonds  were 
delivered,  and  the  court  without  any  re- 
newal of  either  motion  directs  a  verdict  for 
plaintiff,  no  objection  being  interposed  by 
defendant  to  the  reopening  of  the  case  to 
the  additional  evidence  or  the  direction  of 
verdict  for  failure  to  renew  the  motion  to 
direct,  such  action  by  the  court  is  irregu- 
lar, but  should  be  disregarded  as  not  af- 
fecting any  substantial  right,  under  S.  D. 
Rev.  Code  Civ.  Proc.  §  153.  Dring  v.  St. 
Uwrence  Twp.  23  S.  D.  624,  122  N.  W.  664. 

821.  Where,  at  the  conclusion  of  plain- 
tiff's testimony,  defendant  moved  for  a  di- 
rected verdict  in  its  favor,  which  motion 
was  denied,  and  thereafter  plaintiff  moved 
for  a  directed  verdict  in  her  favor,  which 
motion  was  granted,  and  no  request  was 
made  by  defendant's  counsel  to  submit  an> 
question  of  fact  to  the  jury;  defendant 
waived  ita  right,  if  such  right  existed,  to 
have  submitted  to  the  jury  the  question  as 
to  whether  the  injury  was  accidental,  or 
whether  it  resulted  from  unnecessary  ex- 
posure to  danger  or  to  obvious  risks  of  in- 
jury within  the  meaning  of  the  terms  of  the 
policv.  Kephart  v.  Continental  Casualty 
Co.  17  N.  D.  380,  116  N.  W.  349. 

IHsmisaal. 

822.  The  fact  that  the  defendant's  attor- 
neys appeared  at  the  preliminary  call  of 
the  calendar  and  asked  that  the  case  be  set 
for  a  day  certain  did  not  constitute  a  waiv- 
er of  right  to  dismissal  because  no  action 
was  taken  within  one  year  from  the  filing 
of  the  remittitur  as  provided  in  N.  D. 
Rer.  Codes  1fl0.5.  §  7228.  Bessie  v.  Northern 
P.  R.  Co.  18  N.  D.  507,  121  N.  W.  618. 

823.  The  admission  of  service  of  the  no- 
tice of  trial  by  defendant's  attorneys  after 
the  expiration  of  one  year  from  the  date  of 
Sling  a  remittitur  from  the  supreme  court 
in  the  office  of  the  clerk  of  the  district 
court,  and  the  letters  introduced  by  the 
plaintiff  in  evidence  on  a  motion  of  de- 
fendant to  dismiss,  did  not  constitute  a 
waiver  on  the  part  of  the  defendant  of  its 
right  to  insist  upon  a  dismissal  of  the  ac- 
tion because  no  further  action  was  taken 
upon  it  until  after  one  year  from  the  date 
of  the  order  for  a  new  'trial,  under  N.  D. 
Rev.    Codes   of    1905,    §    7228.      Bessie    v. 


Northern  P.  R.  Co.  18  N.  D.  607,  121  N. 
W.  618. 

Dlsoharse  of  Jnry. 

824.  In  a  money  demand  action  teati- 
mony  was  taken  before  a  jury,  and  at  the 
close  of  the  testimony  defendant  moved 
for  a  directed  verdict,  which  was  denied, 
whereupon  the  plaintiff  also  moved  for  a 
directed  verdict,  and  the  court  asked  each 
counsel  individually  whether  they  wished 
to  stand  upon  their  motion,  and  received 
an  affirmative  answer  from  both.  The  court 
discharged  the  jury  and  made  findings  of 
fact  and  conclusions  of  law  in  favor  of  the 
plaintiff  without  objections  from  either 
party.  Held,  the  attorneys  will  be  deemed 
to  have  consented  to  a  trial  by  the  court 
and  to  the  discharge  of  the  jury.  Bank 
of  Park  River  v.  Norton,  12  N.  D.  497,  97 
N.   W.  860. 

h.  Review  of  Verdict. 

Necessity  of  bringing  up  evidence  in  rec- 
ord,   see    supra,    133-135. 

Raising  question  as  to,  by  motion  for  new 
trial,  see  supra,  404-407. 

Sufficiency  of  proceedings  on  motion  for 
new  trial  to  raise  question  as  to,  see 
supra,  404-407. 

Sufficiency  of  record  to  authorize,  see  su- 
pra, IV. 

Presumption  as  to  verdict,  see  supra,  VII. 
e,  6. 

Motion  for  new  trial  as  prerequisite  to  re- 
view, see  supra,  VII.  f,  6,  6. 

Review  of  verdict  in  equity  after  approval 
by  trial  court,  see  infra,  866-868. 

See  also' supra,  102. 

825.  A  verdict  on  conflicting  evidence 
will  not  be  disturbed  on  appeal.  Lawrer 
V.  Globe  Mut.  Ins.  Co.  —  S.  D.  — ,  127  N. 
W.  615;  Comeau  v.  Hurley,  22  8.  D.  79, 
115  N.  W.  521;  Wolfinger  v.  Thomas,  22 
S.  D.  57,  133  Am.  St.  Rep.  900,  115  N.  W. 
100;  Lunschen  v.  Ullom,  —  S.  D.  — ,  127 
N.  W.  463 ;  Koch  v.  Lunschen,  —  S.  D.  — , 
123  N.  W.  692. 

826.  A  verdict  on  conflicting  evidence 
which  the  trial  court  has  refused  to  set 
aside  will  not  he  disturbed.  F.  A.  Patrick 
&  Co.  V.  Austin,  —  N.  D.  — ,  127  N.  W. 
109. 

827.  The  appellate  court  will  not  reverse 
the  judgment  of  the-  trial  court  on  the 
ground  that  the  evidence  did  not  justify 
the  verdict,  where  the  evidence  was  con- 
flicting and  the  trial  court,  on  motion,  de- 
clined to  vacate  the  verdict  of  the  jury. 
State  V.  Callahan,  18  S.  D.  130,  99  N.  W. 
1100. 

828.  The  supreme  court  will  not  con- 
sider tlie  sufficiency  of  the  evidence  to  sus- 
tain the  finding  of  the  jury,  where  there 
was  a  material  conflict  in  the  evidence,  and 
the  issue  was  determined  by  the  jury  and 
the  trial  court  had  refused  to  disturb  their 
verdict.  Spaulding  v.  Pitts,  —  S.  D.  — , 
127  N.  W.  610.  . 

829.  In  considering  whether  or  not  evi- 
dence in  a  case  was  sufficient  to  sustain  the 
verdict,  it  ia  only  necessary  to  determine 
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whether  it  was  sufficient  under  instructions 
given,  unaccepted  to.  Lallier  v.  Pacific 
Elevator  Co.  —  S.  D.  — .  127  N.  W.  558. 

830.  The  verdict  of  the  jury  upon  con- 
flicting evidence  submitted  to  them  under 
proper  instructions  is  conclusive.  Child  t. 
Jenkins,  —  S.  D.  — ,  126  N.  W.  130. 

831.  Where  conflicting  testimony  is  fair- 
ly and  fully  submitted  to  the  jury  by  the 
instructions  of  the  court,  their  verdict 
thereon  will  not  be  reviewed  on  appeal. 
Connell  v.  Canton,  —  S.  D.  — ,  124  N.  W. 
839. 

832.  The  verdict  of  the  jury  upon  a  con- 
troverted question,  is  conclusive  upon  the 
appellate  court,  where  the  trial  court  in- 
structs the  jury  fully  and  in  such  manner 
as  to  leave  sucb  question  entirely  to  them. 

■  Quale  V.  Hazel,  1»  S.  D.  483,   104  N.  W. 
215. 

833.  Where  there  is  legal  proof  of  a  sub- 
stantial nature  to  sustain  tlie  verdict  the 
supreme  court  will  not  reverse  the  find- 
ings of  the  trial  court.  Lowry  v.  Piper, 
—  N.  D.  — ,  127  N.  W.  1046. 

834.  Where  the  evidence  is  conflicting, 
and  there  is  evidence  legally  sufficient  to 
sustain  the  verdict  under  the  instructions 
given,  the  verdict  cannot  be  said  to  be  con- 
trary to  such  instructions.  !Nilsou  v.  Hor- 
ton,  —  N.  D.  — ,  123  N.  W.  397. 

835.  The  jury  are  the  exclusive  judges 
of  the  weight  of  evidence  and  the  credi- 
bility of  witnesses,  and  their  verdict  on 
conflicting  evidence  will  not  be  disturbed. 
Bailey  v.  Walton,  —  S.  D.  — ,  123  N.  W. 
701. 

836.  When  a  party  has  given-  sufficient 
legal  evidence  to  sustain  a  verdict,  the  ap- 
pellate court  will  not  review  the  evidence 
nor  reverse  the  verdict.  Garrigan  v.  Ken- 
nedy, 19  8.  D.  11,  117  Am.  St.  Rep.  927, 
101  N.  W.  1081,  8  A.  &  E.  Ann.  Cas.  1126. 

837.  Where  the  evidence  is  such  that  dif- 
ferent conclusions  may  be  drawn,  the  ver- 
dict of  the  jury  is  conclusive.  Berry  v. 
Chicago,  M.  &  St.  P.  R.  Co.  —  S.  D.  — y  124 
N.  W.  859. 

838.  A  verdict  will  not  be  disturbed 
where  difl'erent  conclusions  might  be  drawn 
from  the  facts  and  circumstances  in  evi- 
dence. Coughran  v.  Western  Elevator  Co. 
22  S.  D.  214,  116  N.  W.  1122. 

839.  Where  the  verdict  is  supported  by 
substantial  evidence,  and  the  trial  court 
has  declined  to  disturb  such  verdict  when 
challenged  for  alleged  insufficiency  of  the 
evidence,  such  ruling  will  not  be  reversed 
in  the  supreme  court.  Acton  v.  Fargo 
&  M.  Street  R.  Co.  —  N.  D.  — ,  129  K.  W. 
225. 

840.  The  verdict  of  the  jury  having  sub- 
stantial support  in  the  evidence,  the  su- 
preme court  will  not  weigh  the  conflicting 
evidence  nor  disturb  the  order  of  the  trial 
court  denying  plaintifTs  motion  for  a  new 
trial.  Casey  v.  First  Nat  Bank,  — -  N.  D. 
— ,  126  N.  W.  1011. 

841.  Conflicting  testimony  upon  which  a 
verdict  rests,  will  be  examined  on  appeal 
no  further  than  is  necessary  to  determine 
the  question  whether  there  is  probative  evi- 


dence   sufficient    to    sustain    the    verdict. 


Charles  E.  Bryant  &  Co.  v.  Arnold,  19  & 
D.  106,  102  N.  W.  303. 

842.  Where  there  is  a  conflict  in  the  evi- 
dence the  supreme  court  will  not  weigh 
the  same,  or  go  further  than  to  determine 
that  there  was  succient  evidence  without 
regard  to  the  evidence  of  the  defeated 
party,  to  sustain  the  verdict  of  the  jury. 
Quinn  v.  Chicago,  M.  &  St  P.  R.  Co.  23 
S.  D.  126,  22  L.R.A.(N.S.)  789,  120  N.  W. 
884. 

843.  The  appellate  court  will  not  review 
the  evidence,  in  a  case  tried  to  a  jury,  with 
a  view  of  determining  its  weight,  but  to 
simply  ascertain  whether  or  not  there  is 
sufficient  legal  evidence,  assuming  it  to  be 
uncontradicted,  to  support  the  jury's  ver- 
dict. Unzelmann  v.  Shelton,  19  S.  D.  389, 
103  N.  W.  646. 

844.  In  cases  tried  to  a  jury,'  the  su- 
preme court  will  not  ordinarily  review  the 
evidence  for  the  purpose  of  determining 
its  weight,  but  only  to  ascertain  therefrom 
whether  or  not  there  was  sufficient  legal 
evidence  to  support  the  verdict.  Wheaton 
V.  Liverpool  &  L.  &  G.  Ins.  Co.  20  S.  V. 
62,  104  N.  W.  850. 

845.  Where  the  evidence  is  conflicting, 
the  supreme  court  will  not  weigh  the  evi- 
dence, or  go  farther  than  to  determine 
therefrom  whether  or  not  the  party  has 
given  sufficient  legal  evidence  to  sustain 
his  verdict,  without  regard  to  the  evidence 
on  the  part  of  the  other  party,  except  so 
far  as  such  evidence  tends  to  sustain  the 
same.  Comeau  v.  Hurley,  —  S.  D.  — ,  123 
N.  W.  715. 

846.  Where  the  evidence  is  conflicting, 
the  supreme  court  will  not  weigh  it,  or 
go  farther  than  to  determine  therefrom 
whether  or  not  the  party  has  given  suflS- 
cient  legal  evidence  to  sustain  the  verdict, 
without  r^ard  to  the  evidence  given  on 
the  part  of  the  other  party,  except  so  far 
as  such  evidence  tends  to  sustain  the  ver- 
dict. Comeau  v.  Hurley,  —  S.  D.  — ,  123 
N.  W.  714. 

847.  Where  there  is  a  conflict  in  the  evi- 
dence, the  verdict  of  the  jury  is  conclusive 
on  the  supreme  court,  as  that  court  will 
not  weigh  the  evidence,  and  will  go  no 
further  than  to  determine  whether  there 
was  legal  evidence  sufficient  to  sustain  the 
verdict  without  regard  to  the  evidence  of 
the  adverse  party.  Olson  v.  Day,  23  S.  D. 
150,  120  N.  W.  883. 

848.  The  supreme  court  will  not  weigh 
the  evidence  or  review  the  same  in  cases 
tried  by  jury  further  than  to  determine 
therefrom  whether  or  not  there  was  suffi- 
cient evidence  on  the  part  of  the  plaintiff 
to  support  the  verdict  of  the  jury  without 
regard  to  the  evidence  given  on  the  part 
of  the  defendant.  Mosteller  v.  Holbom,  20 
S.  D.  645,  108  N.  W.  13. 

849.  All  disputed  questions  of  fact,  and 
all  points  at  issue  in  the  evidence  about 
which  different  reasonable  minds  might 
fairly  and  reasonably  draw  different  con- 
clusions are  resolved  and  determined  by  the 
verdict   of   the   jury.     Merrill   t.   Minne- 
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•poTis  4  St.  L.  R.  Co.  —  S.  D.  — ,  129  N. 
W.  468. 

850.  Where  the  jury  find  a  verdict  in 
favor  of  the  plaintiff,  and  the  questions 
passed  upon  by  them  are  peculiarly  ques- 
tions of  fact,  the  supreme  court  will  not 
inquire  into  the  question  whether  the  evi- 
dence preponderated  in  favor  of  the  plain- 
tiff or  defendant,  but  solely  whether  or  not 
there  was  sufBcient  evidence  to  warrant 
the  jury  to  find  facts  necessary  for  their 
verdict.  Grant  v.  Powers  Dry  Goods  Co. 
23  S.  D.  195,  121  N.  W.  95. 

851.  Both  the  jury  by  its  answers  to 
special  questions,  and  the  trial  court  by 
its  findings  having  determined  an  issue 
involving  only  the  credibility  of  witnesses, 
the  supreme  court  will  not  disturb  such 
findings.  Koester  v.  Northwestern  Port 
Huron  Co.  —  S.  D.  — ,  124  N.  W.  740. 

852.  A  verdict  which  is  wholly  unsup- 
ported by  the  evidence,  and  contrary  to  the 
instructions  of  the  court  to  the  jury,  will 
be  reversed  on  appeal.  Dickinson  v.  Hahn, 
19  S.  D.  525.  104  N.  W.  247. 

853.  A  finding  of  the  trial  court  upon 
conflicting  evidence,  which  is  not  clearly 
against  the  weight  of  the  testimony  that 
a  confession  was  competent  is  binding  up- 
on the  supreme  court,  in  the  absence  of 
any  request  to  submit  the  evidence  to  the 
jury.  State  v.  Allison,  —  S.  D.  — ,  124 
N.  W.  747. 

Verdlet  by  direction  of  eovrt. 
Beview  of   discretion   exercised  on   motion 
for  new  trial,  see  supra,  VII.  f,  3,  t. 

854.  Since  a  verdict  by  the  direction  of 
the  court  stands  precisely  as  would  a  ver- 
dict returned  by  the  jury  upon  the  evidence, 
where  both  parties  have  asked  for  a  di- 
rected verdict,  unless  the  verdict  of  the 
jury  would  be  set  aside,  the  verdict  di- 
rected by  the  court  must  be  sustained. 
Farmen  v.  United  States  Kxp.  Co.  —  S.  D. 
— ,  125  N.  W.  675. 

As  to  ▼alne. 

855.  In  an  action  to  recover  for  services 
rendered  in  which  plaintiff  claimed  he  was 
to  receive  $2.50  per  day  during  a  season 
and  defendant  claimed  that  plaintiff  was  to 
receive  $2.50  per  day  only  during  the  har- 
vest season  and  the  going  wage  for  the 
balance  of  the  time,  the  verdict  for  less 
than  plaintiff's  full  claim  is  conclusive, 
where  the  evidence  is  conflicting.  Mc- 
Carthy V.  Fell,  —  S.  D.  — ,  123  N.  W. 
497. 

856.  Where  plaintiff's  evidence  as  to  the 
valne  of  horses  killed  through  defendant's 
negligence  and  the  special  damages  suffered 
was  not  disputed,  a  verdict  for  less  than 
such  amount  claimed  will  not  be  reversed 
as  excessive.  HcDonell  v.  Minneapolis,  St. 
P.  k  S.  Ste.  M.  R.  Co.  17  N.  D.  606,  118 
X.  W.  819. 

i.  Beview  of  Findings  of  Court. 

1.  In    General. 

Presumptions  as  to  sufHciency  of  evidence, 
see  supra,  496-498. 
Supp.  Dak.  Dig. — 7. 


Sufficiency  of  record  to  authorize,  see  su- 
pra, rv. 
Presumption  as  to  findings,  see  supra,  VIL 

e,  6. 

Review  of  diserstion  as  to,  see  supra,  VII. 

f,  3,  h. 

Review  of  discretion  of  trial  court  on  mo- 
tion for  new  trial,  see  supra,  VII.  f,  3, 
i. 

Motion  for  new  trial  as  prerequisite  to  re- 
view, see  supra,  VII.  f,  6,  b. 

See  also  supra,  386,  608,  VII.  f,  6,  /;  851; 
infra,  878. 

857.  The  supreme  court  will  not  dis- 
turb the  findings  of  the  trial  court  based 
on  conflicting  evidence.  Fritschel  v.  Gross- 
hauser,  —  S.  D.  — ,  123  N.  W.  698;  Murphy  • 
V.  Dafoe,  18  S.  D.  42,  90  N.  W.  80;  State  v. 
Coughran,  19  S.  D.  271,  103  N.  W.  31j 
Dodson  V.  Crocker,  20  S.  D.  312,  105  N.  W. 
929;  Buchanan  v.  Randall,  21  S.  D.  44, 
109  N.  W.  513;  International  Harvester  Co. 
V.  McKeever,  21  8.  D.  91,  109  N.  W.  642. 

858.  An  appellate  court  cannot  reverse 
findings  of  the  trial  court  where  the  evi- 
dence is  conflicting,  and  it  cannot  say  that 
there  is  a  preponderance  of  evidence  against 
such  findings.  Peever  Mercantile  Co.  v. 
State  Mut.  Fire  Asao.  23  S.  D.  1,  119  N. 
W.  1008,  19  A.  &  E.  Ann.  Cas.  1236. 

859.  Where  the  evidence  is  conflicting, 
unless  there  is  a  clear  preponderance  of 
evidence  against  the  findings  of  the  trial 
court,  the  supreme  court  will  not  disturb 
such  findings  on  appeal.  Durand  v.  Pres- 
ton, —  S.  D.  — ,  128  N.  W.  129. 

859a.  A  judgment  will  not  be  disturbed 
on  appeal  on  the  ground  of  the  insuQiciency 
of  the  evidence  to  sustain  the  findings  and 
judgment,  where  an  examination  of  the 
same  shows  that  there  is  sufficient  evi- 
dence to  sustain  the  judgment.  Baldwin 
V.  South  Dakota  C.  R.  Co.  —  S.  D.  — ,  127 
N.   W.   1135. 

860.  The  appellate  court  will  review  the 
evidence,  in  a  case  tried  by  the  court  with- 
out a  jury,  for  the  purpose  of  ascertaining 
whether  or  not  the  findings  are  supported 
thereby,  and  in  case  there  is  a  clear  pre- 
ponderance of  the  evidence  against  the 
findings,  the  decision  will  be  reversed  and 
a  new  trial  ordered.  Unzelmann  v.  Shel- 
ton,  19  S.  D.  389,  103  N.  W.  646. 

861.  While  N.  D.  Rev.  Codes  1899, 
S  5630,  which  governs  trials  to  the  court 
without  a  jury,  requires  that  all  evidence 
offered  shall  be  received  into  the  record, 
it  does  not  abolish  the  rules  of  evidence, 
or  relieve  trial  courts  from  resting  their 
findings  upon  legal  evidence,  but  under 
said  section  the  supreme  court,  upon  a 
review,  is  required  "to  disregard  all  in- 
competent and  irrelevant  evidence  properly 
objected  to."  Sykes  v.  Beck,  12  N.  D.  242, 
96  N.  W.  844. 

•  862.  A  review  of  the  evidence  under  S.  D. 
Code  Civ.  Proc.  §  463,  which  provides  that 
"any  question  of  fact  .  .  .  decided  up- 
on trials  by  the  court  .  .  _.  may  be  re- 
viewed   .    .    .    when  exceptions  have  been 
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duly  taken,"  ia  not  a  trial  de  novo  on  the 
evidence  as  returned,  but  is  restricted  by 
the  rule  that  the  credibility  of  the  witness- 
es is  for  the  trial  court;  and  unless  the 
findine  is  against  the  evidence  taking  the 
credibility  as  found  by  the  trial  court  the 
finding  will  not  be  reversed.  Spackman  v. 
Gross,  —  S.  D.  — ,  126  N.  W.  389. 
Aotlona  at  law  where  Jury  ia  walTed. 

863.  The  findings  of  the  trial  court  in  an 
action  at  law  where  a  jury  trial  has  been 
waived  are  presumptively  correct,  and  will 
not  be  disturbed  unless  shown  to  be  clear- 
ly against  the  preponderance  of  the  evi- 
dence. Ruettell  V.  Greenwich  Ins.  Co.  16 
N.  D.  546,  113  N.  W.  1029. 

864.  Findings  of  facts  made  by  a  trial 
court,  in  an  action  at  law,  a  jury  being 
waived,  are  presumed  to  be  correct,  and 
will  not  be  set  aside  unless  shown  to  be 
c'learly  against  the  preponderance  of  the 
evidence.  Dowagiac  Mfg.  Co.  v.  Hellekson, 
13  N.  D.  257,  100  N.  W.  717. 

865.  The  findings  of  the  trial  court  in 
actions  at  law  where  a  jury  has  been  waived 
are  entitled  to  the  same  weight  as  a  ver- 
dict of  a  jury,  and  the  same  will  be  thus 
treated  on  appeal.  Therefore  such  findings 
will  not  be  disturbed,  unless  they  are  clear- 
ly against  the  preponderance  of  the  evi- 
dence. James  River  Nat.  Bank  v.  Weber, 
—  N.  D.  — ,  124  N.  W.  952. 
Approval  by  court  of  TcrcUot  in  equi- 
ty ease. 

866.  The  appellate  court  will  review  the 
decision  of  the  lower  court  in  an  equity 
action,  where  certain  issues  have  been  sub- 
mitted to  a  jury,  precisely  as  it  would  if 
no  jury  had  been  impaneled.  First  Nat. 
Bank  v.  McCarthy,  18  S.  D.  218,  100  N.  W. 
14. 

867.  The  findings  of  the  trial  court  based 
upon  and  approving  the  finding  of  a  jury, 
are  conclusive  upon  the  appellate  court, 
unless  there  is  a  preponderance  of  the  evi- 
dence against  such  findings.  First  Nat. 
Bank  v.  McCarthy,  18  S.  D.  218,  100  N. 
W.  14. 

868.  The  verdict  of  a  jury  in  an  equity 
case  adopted  by  the  court  will  not  be  re- 
viewed by  the  appellate  court,  which  is 
governed  exclusively  by  the  findings  of  the 
trial  court.  Thompson  v.  Hardy,  19  8.  D. 
91,   102  N.  W.  299. 

2.  Miscellaneout  Inttancet. 

869.  Where  there  was  no  independent 
proof  of  transfer  of  property,  and  only  the 
credibility  of  the  witnesses  was  involved, 
the  supreme  court  will  not  change  a  finding 
of  the  trial  court  that  the  property  was 
transferred.  Ruettell  v.  Greenwich  Ins.  Co. 
16  N.   D.  546,   113   N.   W.   1029. 

870.  On  an  appeal  from  an  order  va- 
cating a  default  judgment,  a  finding  as  to 
the  time  of  mailing  an  answer  which  is 
supported  bv  evidence  will  not  be  disturbed. 
Carlson  v.  Stuart,  22  S.  D.  560,  119  N.  W. 
41,  18  A.  &  E.  Ann.  Cas.  285. 

871<  A  conclusion  reached  by  the  court. 


in  an  action  to  quiet  title  to  a  strip  of 
land  embraced  within  the  limits  of  a  street, 
that  the  street  was  never  "legally"  dedi- 
cated to  the  public  is  a  conclusion  of  law 
and  not  of  fact,  and  is,  therefore,  subject 
to  review  on  appeal.  Sweatman  v.  Bath- 
rick,  17  S.  D.  138,  95  N.  W.  422. 

872.  A  recital  in  a  finding  made  in  pro- 
ceedings attacking  the  validity  of  a  ta.<c 
deed  covering  certain  property,  "that  it  ap- 
pears from  the  face  of  the  deed  itself  that 
all  said  property  described  therein  was 
sold  .  .  .  in  bulk"  for  a  gross  sum 
is  one  of  law,  and  not  conclusive  on  the  ap- 
pellate court.  Cornelius  v.  Ferguson,  17 
S.  D.  481,  97  N.  W.  388. 

873.  A  finding  by  the  court  that  a  chat- 
tel mortgage  contained  an  acknowledg- 
ment by  mortgagor  that  at  the  time  of  the 
making  and  delivery  of  the  mortgage  a 
full,  true,  perfect  and  complete  copy  of  the 
mortgage  was  delivered  to  and  received  by 
the  mortgagor,  which  is  required  to  make 
a  chattel  mortgage  valid  under  S.  D.  Laws 
1897,  c.  95,  is  conclusive  on  appeal  from 
the  judgment  only,  entered  before  an  or- 
der denying  a  motion  for  a  new  trial  was 
made,  as  establishing  prima  facie  the  fact 
that  a  full,  true,  perfect  and  complete  copy 
of  the  mortgage  was  delivered  to  and  re- 
ceived by  the  defendant  mortgagor,  in  the 
absence  of  the  evidence  adduced  at  the  trial. 
Foss  V.  Van  Wagenen,  20  8.  D.  39,  104  N. 
W.  605. 

874.  In  an  action  for  an  accounting  in- 
volving the  increase  of  sheep,  in  which  the 
plaintiff's  testimony  thereon  was  of  an  un- 
satisfactory character  and  he  admitted 
that  he  had  kept  no  record  of  any  increase 
and  loss,  and  several  expert  witnesses  for 
defendant  testified  as  to  what  the  increase 
ordinarily  would  have  been  under  the  cir- 
cumstances and  conditions  in  which  the 
flock  was  kept,  there  was  not  such  a  clear 
preponderance  of  evidence  against  the  find- 
ing of  the  trial  court  in  favor  of  defend- 
ant as  to  justify  the  appellate  court  in 
disturbing  such  finding.  Neeley  v.  Roberts. 
23  S.  D.  604.  122  N.  W.  655. 

876.  The  findings  of  the  district  court 
that  it  is  satisfied  that  the  facts  stated  in 
an  affidavit,  on  which  an  order  of  publica- 
tion of  a  summons  is  requested,  are  true, 
will  not  be  disturbed  on  appeal,  where  it 
fairly  and  reasonably  appears  that  the 
facts  stated  in  the  affidavit  show  due  dili- 
gence. Pillsburv  V.  J.  B.  Streeter,  Jr.  Co. 
15  N.  D.  174,  107  N.  W.  40. 

j.  Review  of  Findings    by   Referee. 

Waiver   of   right   to   question   authenticity 

of  report,  see  supra,  798. 
See  also  supra,  131. 

876.  Findings  of  a  referee,  based  on  con- 
flicting testimony,  will  not  be  disturbed 
on  appeal  unless  there  is  a  cle.Tr  prenon- 
Hnrarcn  of  the  evidence  against  the  finding. 
Re  Harhen,  —  S.  D.  — .  129  N.  W.  561. 

877.  The  supreme  court  presumes  that 
the  decision  of  a  referee  as  to  the  weight 
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of  evidtace  was  correct,  and  iU  decision 
will  not  be  reversed  unless  there  is  a  clear 
preponderance  of  evidence  against  such  de- 
cision, treating  the  decision  of  4  referee 
precisely  as  it  treats  the  decision  of  a 
court,  under  S.  D.  Code  Civ.  Proc.  §  285, 
conferring  many  of  the  powers  of  the  cir- 
cuit court  upon  referees,  and  §  288,  pro- 
viding that  the  report  upon  the  trial  and 
the  findings  of  fact  and  conclusions  of  law 
upon  the  issues  raised  may  be  excepted 
to  and  reviewed  in  like  manner  as  if  made 
by  the  court,  and  such  findings  and  con- 
clusion shall  have  the  same  effect  as 
though  made  by  the  court  upon  the  trial 
of  questions  of  fact.  Wood  v.  Saginaw 
Gold  Min.  &,  Mill.  Co.  105  N.  W.  101,  20 
S.  D.  161. 

878.  The  appellate  court  will  review  the 
evidence,  in  cases  tried  by  a  court  or  ref- 
eree, whenever  the  question  of  its  su£B- 
ciency  is  properly  presented,  for  the  pur- 
pose of  ascertaining  whether  or  not  there 
is  a  clear  preponderance  against  the  find- 
ings of  sucn  court  or  referee.  First  Nat. 
Bank  v.  McCarthy,  18  8.  D.  218,  100  N. 
W.  14. 

k.  What  Errors  Will  Warrant  Reversal. 

1.  Generally. 

Beview   of   discretion   on   motion    for   new 

trial,  see  supra,  VII.  f,  3,  i. 
Errors  requiring  grant  of  new  trial,  see 

New    Trial. 
See  also  supra,  400;   infra,  1132,  1133. 

879.  Prejudicial  error  is  such  error  as 
in  all  probability  must  have  produced  some 
effect  upon  the  final  result  of  the  trial. 
SUte  V.  Pirkey,  —  S.  D.  — ,  124  N.  W. 
713. 

880.  A  judgment  will  not  be  reversed  on 
appeal  for  an  informality  which  ought  to 
be  remedied  by  motion  in  the  court  below. 
Rapp  v.  Hansen,  15  N.  D.  151,  107  N.  W. 
48. 

881.  The  presumption  of  prejudice 
arising  from  an  error,  will  prevail,  unless 
the  appellate  court  can  clearly  see  that  the 
party  has  not  been  prejudiced  by  reason 
of  the  error.  Weller  v.  Hilderbrandt,  19 
8.  D.  45,  101  S.  W.  1108. 

notice    of    order    for    aasesament    of 
damages   on   Taoatlng   Injunotion. 

882.  The  failure  of  the  court  to  give  the 
adverse  party  due  notice  on  making  an  or- 
der for  the  assessment  of  damages  on  va- 
cating an  injunction  does  not  constitute 
reversible  error,  where  he  was  present  and 
took  part  in  the  proceedings  for  the  as- 
sessment of  damages.  J.  F.  Kelley  &  Co. 
V.  Mead,  18  S.  D.  594,  101  N.  W.  882,  af- 
firmed on  rehearing  in  20  8.  D.  303,  106 
N.  W.  736. 

I.  As  to  Pleadings;  Affidavits;  Indictment. 

a.  In  General. 

Presumption    as   to   pleadings,   see   supra, 
VII.  e,  4. 


Review  of  discretion  as  to,  see  supra,  VII. 

f,  3,  d. 
First  raising  question  as  to,  on  appeal,  see 

supra,  VII.  f,  6,  e. 

883.  The  overruling  of  defendant's  ob- 
jection to  the  complaint,  first  raised  after 
the  trial  began,  is  not  reversible  error,  al- 
though the  complaint  is  inartistic,  indefi- 
nite, and  uncertain,  where  the  case  was 
heard  upon  the  merits  without  apparent 
prejudice  to  the  defendant's  rights.  Wood- 
ford V.  Kelley,  18  8.  D.  615,  101  N.  W. 
1069. 

884.  The  fact  that  the  paper,  on  which 
the  proceedings  for  an  order  to  show  cause 
or  alternative  writ  of  mandamus  was  des- 
ignated in  the  order  to  show  cause 
as  an  affidavit,  and  is  divided  into  num- 
bered paragraphs  and  contains  a  prayer 
for  relief,  thus  being  more  formal  than  is 
required  by  S.  D.  Pol.  Code,  §  449,  au- 
thorizing a  proceeding  to  compel  a  carrier 
to  obey  an  order  of  the  Railroad  Commis- 
sioners without  formal  pleadings,  is  not 
prejudicial  to  the  railroad  company.  State 
ex  rel.  Board  of  Railroad  Comrs.  v.  Du- 
luth,  W.  &  P.  R.  Co.  —  S.  D.  — ,  125  N.  W. 
665. 

b.  Sufficiency  of  Indictment  or  Information, 
tion. 

886.  The  failure  of  an  information  to 
state  an  offense  is  not  ground  for  reversal 
on  appeal.  State  v.  Bloomdale,  —  N.  D.  — , 
128  N.  W.  682. 

886.  An  accused,  under  an  indictment 
for  assault  with  intent  to  kill,  cannot  com- 
plain that  the  indictment  does  not  set  out 
that  the  accused  shot  at  others  than  the 
complaining  witness,  under  different  counts 
under  S.  D.  Rev.  Code  Crim.  Proc.  §  224, 
unless  he  was  misled  in  making  his  defense, 
or  is  exposed  to  the  jeopardy  of  another 
prosecution  for  the  same  transaction. 
State  v.  Shanley,  20  S.  D.  18,  104  N.  W. 
522. 

887.  Where  three  persons  were  jointly 
charged  with  the  crime  of  perjury,  the 
fact  that  two  of  them  were  tried  separately 
does  not  make  the  'separate  information 
against  the  defendant  allege  a  crime  whol- 
ly different  than  that  charged  in  the  com- 
plaint so  as  to  prejudice  the  defendant  and 
warrant  the  disturbance  of  the  conviction 
by  the  trial  court.  State  v.  Pratt,  21  S.  D. 
305,  112  N.  W.  152. 

c.  As  to  Amendments. 

Review  of  discretion  as  to,  see  supra,  616- 
624. 

Complaint. 

First   raising  question  on   appeal,  see  su- 
pra, 761. 

888.  It  was  not  reversible  error  for  the 
trial  court  to  deny  the  plaintiff's  motion 
to  amend  his  complaint,  where  the  amend- 
ment was  not  necessary  to  render  the  com- 
plaint sufficient.  Stenson  v.  Elfmann,  -^ 
S.  D.  — ,  128  N.  W.  588. 

889.  It  was  not  reversible  error,  to  allow 
a  plaintiff  in  an  action  to  foreclose  a  trust 
deed  to  amend  his  complaint  by  showing 
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au  assignment  of  the  deed  to  him  subse- 
quent to  the  beginning  of  the  action,  woere 
the  evidence  showed  that  plaintiff  was  the 
owner  and  holder  of  the  deed  independent- 
ly of  the  alleged  assignment.  Sprague  v. 
Lovett,  20  b.  O.  3U8,  106  JN.  W.  134. 

890.  Under  S.  D.  Code  Civ.  Proc.  §  153, 
provides  that  the  court  in  every  stage  of 
the  action,  shall  disregard  error  or  defect 
in  the  pleadings  or  proceedings  which  shall 
not  affect  the  substantial  rights  of  the  par- 
ties, and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect, 
a  court  does  not  commit  reversible  error 
in  aiUowing  the  amendment  of  a  complaint 
where  the  vital  issues  arose  upon  the  im- 
plied denial  of  allegations  of  the  answer, 
and  not  upon  the  transactions  over  which 
the  dispute  arose.  Koeater  v.  Northwest- 
ern Port  Huron  Co.  —  S.  D.  — >  124  N.  W. 
740. 

891.  The  allowance  without  terms  of  an 
amendment  of  the  complaint  in  an  action 
for  the  loss,  by  fire  started  by  sparks  from 
defendant's  locomotive,  of  hay  and  a  cattle 
shed  on  a  designated  section  of  land  so  as 
to  allege  that  tue  shed  was  i  of  a  mile  from 
such  section  is  prejudicial  error  where  de- 
fendant prepared  its  case  and  had  its  wit- 
nesses examine  the  section  of  land  re- 
ferred to  in  the  original  complaint  for  the 
purpose  of  determining  the  conditions  ex- 
isting in  regard  thereto.  Great  Northern 
R.  Co.  V.  Herron,  68  C.  C.  A.  509,  136  Fed. 
49. 

Axisirer. 

892.  Where  tax  judgments  and  the  taxes 
on  which  they  were  rendered  were  both 
liens  on  the  real  estate  in  controversy,  ap- 
pellant was  not  prejudiced  by  the  allow- 
ance of  an  amended  answer,  setting  up  the 
taxes  as  additional  liens  on  such  real  estate 
in  a  proceeding  to  enforce  them.  Hanson 
V.  Franklin,  —  N.  D.  — ,  123  N.  VV.  386. 

893.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
§  127  authorizing  defendant  to  set  up  as 
many  defenses  as  he  may  have,  it  is  re- 
versible error  for  the  court  to  deny  a  mo- 
tion for  leave  to  insert  certain  defenses  in 
the  answer,  on  the  ground  that  they  are 
inconsistent  with  the  other  defenses  pre- 
viously set  up.  Hardman  v.  Kelley,  19  S. 
D.   008,    104  N.    W.   272. 

894.  It  is  not  prejudicial  for  the  court 
to  allow  defendant  to  file  an  amended  an- 
swer to  conform  to  the  evidence  that  he 
was  totally  incapable  of  transacting  busi- 
ness from  mental  weakness,  although  such 
amendment  was  unnecessary  for  the  rea- 
son that  the  original  answer  was  sufficient 
to  admit  testimony  to  the  effect  that  he 
was  of  weak  mind  and  grently  incapacitated 
from  attending  to  any  business.  Miller  y. 
Tjexhus,  20  S.  D.  12,  104  N.  VV.  519. 

d.  Striking  Out. 

895.  The  striking  out  of  an  answer  to 
mandamus  containing  relevant  and  material 
new  matter,  so  that  it  became  futile  to  of- 
fer any  defensive  proof  was  error.    State 


ex  rel.  Minehan  t.  Meyers,  —  K.  D.  ^  12i 

N.  W.  701. 

896.  In  an  action  by  a  contractor  to 
foreclose  a  mechanic's  lien  for  a  balance 
claimed  to  be  due  under  an  express  con- 
tract, the  answer  put  in  issue  the  allegs- 
tion  of  the  complaint  to  the  effect  that 
plaintiff  had  substantially  performed  the 
contract,  and  also  pleaded  four  allied 
counterclaims.  At  the  trial  plaintifTs 
counsel  moved  to  strike  out  certain  of  such 
counterclaims  and  certain  portions  of 
others.  The  trial  court  granted  such  mo- 
tion in  part  'and  denied  the  remainder. 
Held,  that  such  rulings  were  nonprejudicial 
as  to  matters  fully  provable  under  what 
was  retained.  Marchand  v.  Perrin,  —  N. 
O.  — ,  124  N.   W.   1112. 

3.  As  to  Evidence  and  Proof. 

'  a.  Admiaeion  of  Evidence. 

(1)  Generalljf. 

Review  of  discretion  as  to,  see  supra,  VIL 

f,  3,  c. 
First  raising  question  as  to,  on  appeal,  see 

supra,  VII.  f,  5,  /. 
Waiver  of  objections,  see  supra,  VII.  g,  2. 
Errors   requiring  grant   of   new   trial,   see 

New  Trial,  13-15. 
See  also  supra,  504. 

897.  (Error  without  prejudice  in  the  or- 
der of  eliciting  evidence  is  not  ground  for 
reversal.  Aultman,  Miller  Co.  t.  Jones, 
15  N.  D.  130,  106  N.  W.  688. 

898.  Error  in  admitting  an  incompetent 
conversation  is  immaterial,  where  the  con- 
versation revealed  nothing  in  any  wajr  ma- 
terial in  the  case.  Grant  v.  Powers  Dry 
Goods  Co.  23  S.  D.  195,  121  N.  W.  95. 

899.  Error  in  admission  of  testimony 
of  a  witness  in  answer  to  a  question  calling 
(or  a  conclusion  is  not  prejudicial  where  the 
answer  omitted  any  conclusion  and  merely 
stated  a  fact.  Miller  v.  McConnell,  23  S. 
D.  137,  120  N.  W.  888. 

900.  Appellant  has  the  burden  of  show- 
ing that  errors  committed  in  rulings  sus- 
taining objections  to  the  admissions  of 
testimony  were  prejudicial.  Bristol  &  S. 
Co.  V.  Skapple,  17  N.  D.  271,  115  N.  W. 
841. 

901.  Error  in  the  admission  of  testimony 
which  the  record  shows  was  not  attended 
by  prejudice,  affords  no  ground  for  re- 
versal. S.  J.  Vidger  Co.  v.  Great  Northern 
R.  Co.  15  N.  D.  501,  107  N.  W.  1083. 

902.  The  competency  of  evidence  depends 
on  the  state  of  the  record  when  the  evi- 
dence is  offered,  and  the  admission  of  evi- 
dence afterward  shown  to  be  incompetent, 
when  no  specific  motion  to  strike  it  out 
or  request  to  instruct  the  jury  to  disregard 
it  is  made,  is  not  reversible  error.  State 
V.  Dahlquist,  17  N.  D.  40,  115  N.  W.  81. 

903.  "The  admission  of  testimony  on 
cross-examination  which,  standing  alone 
appears    to    have   come    within   the   rule 
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«g«inst  hearsay  testimony,  is  not  rever- 
sible error  when  the  previous  testimony  of 
witness  does  not  appear,  and,  so  far  as 
the  record  discloses,  the  testimony  could 
not  prejudice  defendant,  even  if  objection- 
able as  hearsay.  Kinney  v.  Brotherhood  of 
American  Yoemen,  16  N.  D.  21,  106  N.  W. 
44. 

(2)  Miscellaneous  Particular  Matters. 

See  also  supra,  493;  infra,  999,  1079,  1083. 

904.  Where  all  the  material  facts  were 
undisputed,  and  the  defendant's  motion 
for  a  direction  of  a  verdict  was  properly 
overruled,  and  there  was  only  one  ques- 
tion for  the  jury,  namely  the  amount  of 
the  plaintiff's  damages,  no  objection  being 
made  to  the  amount  of  the  verdict,  or  the 
question  raised  to  the  sufficiency  of  the  evi- 
aenee  to  sustain,  it,  errors,  if  any  were 
committed,  in  respect  to  the  admission  of 
evidence  touching  issues,  other  than  the 
measure  of  damages,  and  remarks  of  the 
court  in  connection  with  such  rulings,  are 
not  prejudicial  to  the  defendant.  Kennedy 
V.  Agricultural  Ins.  Co.  21  S.  D.  145,  110 
N.  W.  116. 

905.  Where  a  testatrix  is  sued  for  money 
loaned  decedent,  a  statement  by  plaintiff 
that  she  had  a  transaction  with  deceased 
involving  the  admission  of  an  indebtedness 
by  decedent,  is  not  prejudicial  error  where 
a  son  of  plaintiff  testifies  that  the  debt 
from  decedent  to  plaintiff  had  existed  for 
vears.  Gaffney  v.  Mentele,  23  S.  D.  38, 
il9  N.  W.  1030. 

906.  In  an  action  to  recover  the  pur- 
chase price  of  a  heating  plant,  it  was  re- 
versible error  to  admit  in  evidence  a  memor 
randum  of  the  sale,  containing  its  terms 
and  amounts,  made  by  the  soliciting  agent 
of  the  plaintiff  and  delivered  by  him  to  the 
plaintiff's  general  agent,  but  not  signed 
(ty  defendants,  or  known  to  them.  Crane 
t  0.  Co.  v.  Jones,  21  S.  D.  393,  113  N.  W. 
80. 

907.  The  admission  of  a  deception  book" 
in  an  action  by  register  of  deeds  to  recover 
his  salary,  containing  a  summary  of  fees 
received  by  a  register  of  deeds,  while  in- 
competent is  not  prejudicial,  where  its 
only  possible  effect  was  to  reduce  the 
amount  of  such  register  of  deed's  recovery, 
and  could  not  injure  the  county.  Putnam 
V.  Custer  County,  —  S.  D.  — ,  127  N.  W. 
641. 

908.  The  excluding  of  a  certain  record  of 
entries  is  not  reversible  error,  where  the 
witness  was  permitted  to  refresh  his  recol- 
lection therefrom,  and  state  positively  the 
facts  therein  recorded.  State  v.  Callahan, 
18  S.  D.  150,  99  N.  W.  1100. 

909.  The  sheriff  was  sued  in  conversion 
for  seizing  and  selling  property  pursuant 
to  a  proceeding  to  collect  personal  property 
taxes  from  a  delinquent  taxpayer.  One  of 
the  contested  issues  was  whether  the  prop- 
erty belonged  to  the  taxpayer  or  to  plain- 
tiffs, and  the  taxpayer  was  the  principal 


witness  for  plaintiffs.  The  defendant  was 
permitted  to  prove  that  the  taxpayer,  who 
the  defendant  claimed  owned  the  property 
seized,  had  never  voltmtarily  paid  the 
taxes  imposed  on  him.  Held,  prejudicial 
error.  Ward  v.  Gradin,  15  N.  D.  649,  109 
N.    W.    57. 

910.  The  receiving  in  evidence  of  a  por- 
tion of  a  decision  of  a  court  of  another 
state  for  the  purpose  of  proving  that  a  cer- 
tain note  is  negotiable  under  the  laws  of 
such  state,  and  charging  the  jury  that  the 
note  is  negotiable,  is  reversible  error,  where 
the  evidence  does  not  prove  that  the  law 
of  such  other  state  is  different  from  the  law 
of  the  forum,  under  which  the  note  is  non- 
negotiable.  Baird  v.  Vines,  18  S.  D.  62, 
99  N.  W.  89. 

911.  The  admission  of  the  mortgage  note 
in  evidence,  in  an  action  to  foreclose  the 
mortgage,  without  proof  of  the  genuineness 
of  the  signatures  of  the  makers,  is  rever- 
sible error.  Stoddard  v.  Lyon,  18  8.  D. 
207,  99   N.  W.   1116. 

912.  In  an  action  for  personal  injuries, 
caused  by  a  collision  between  two  parts  of 
a  train  which  had  broken  in  two  sections, 
it  was  not  prejudicial  error  to  allow  a  wit- 
ness to  state  that  he  noticed  there  seemed 
to  be  quite  a  separation  between  the  coach 
and  cars  that  were  in  front,  although  the 
question  was'  improper  in  form;  such  an- 
swer containing  nothing  but  a  statement 
of  the  conditions  observed  by  the  witness. 
Reeves  v.  Chicago,  M.  &  St.  P.  R.  Co.  ~. 
a.  D.  —,  123  N.  W.  498. 

913.  The  admission  in  evidence,  in  an 
action  against  a  railroad  company  to  re- 
cover for  the  loss  of  a  horse  struck  by  one 
of  its  trains,  of  an  ordinance  regulating 
the  rate  of  speed  and  requiring  the  ringing 
of  the  engine  bell  on  trains,  within  the 
city  limits,  is  not  reversible  error,  where 
it  is  within  the  issues  raised  by  the  plead- 
ings, and  the  court's  charge,  to  which  no 
exceptions^  were  .  preserved,  gave  the  rule 
as  to  negligence  for  violating  an  ordinance 
most  favorable  to  the  defeated  party. 
Bomeman  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
19  S.  D.  459,  104  N.  W.  208. 

914.  The  admission  of  non-expert  evi- 
dence as  to  the  mental  condition  of  the 
testator  was  not  prejudicial  error,  where 
the  result  would  have  been  the  same  if  it 
had  been  excluded.  Hedderich  .v.  Heddericb, 
18  N.  D.  488,  123  N.  W.  276. 

Cnstom. 

915.  In  an  action  for  injuries  due  to  al- 
leged negligence  of  defendant's  engineer,  it 
was  nonprejudicial  error  to  admit  evi- 
dence of  a  custom  regarding  walking  on 
the  track.  Davy  v.  Great  Northern  R.  Co. 
—  N.  D.  — ,  128  N.  W.  311. 

Expert    evldeaee   as   to   handwriting. 

916.  It  was  not  reversible  error  to  allow 
experts  in  handwriting  to  compare  signa- 
tures in  a  photographic  reproduction  of  a 
record  with  a  proved  original  signature, 
where  none  of  the  experts  were  exceptional- 
ly well  qualified  and  their  evidence  was  con- 
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flicting  and  unsatisfactory.     Re  McClellan, 
20  S.  D.  498,  107  N.  W.  681. 
Values;  damages. 

017.  Evidence  of  a  party  as  a  witness 
eliciting  the  fact  that  he  had  purchased 
stock  at  a  trifle  of  its  value  and  derived 
great  benefits  therefrom  was  prejudicial 
where  the  matter  was  irrelevant.  Lohr 
V.  Honsinger,  —  N.  D.  — ,  128  N.  W.  1036. 

018.  In  action  for  the  price  of  sand 
hauled,  in  which  the  court  improperly  ad- 
mits book  entries  by  men  who  hauled  sand 
and  received  half  they  earned  from  plain- 
tiff, it  cannot  be  assumed  that  the  verdict 
for  plaintiff  would  have  been  the  same  if 
the  exhibits  had  I>een  excluded,  as  the  is- 
sue regarding  the  number  of  loads  delivered 
was  sharply  contested,  as  there  was  no  evi- 
dence to  support  the  plaintiff's  claim  other 
than  his  own  testimony  and  the  exhibits, 
and  plaintiff  was  unable  to  state  from  per- 
sonal knowledge  how  many  loads  were  de- 
livered. Isbell  v.  Whalen,  —  S.  D.  — ,  127 
N.  W.  476. 

919.  The  overruling  of  objections  to  the 
following  question,  in  an  action  for  per- 
sonal injuries  against  a  city:  "Is  a 
broken  leg  like  that  liable  to  bie  weak  and 
cause  trouble  if  used  mucht"  is  not  pre- 
judicial error,  where  the  answer  was:  "It 
ought  not  after  it  was  perfectly  united,  it 
ought  not  to  cause  much  trouble.  There 
might  be  slight  pain  at  the  point  of  frac- 
ture, but  in  reasonable  time  it  ought  to  be 
entirely  well."  Kerr  v.  Grand  Forks,  15 
N.  D.  294,  107  N.  W.  197. 

920.  It  was  not  reversible  error  in  an 
action  for  personal  injuries,  to  allow  plain- 
tiff to  testify,  over  objection  that  the  ques- 
tions called  for  conclusions,  as  to  whether 
or  not  ike  had  recovered  from  the  effect  of 
the  accident,  whether  or  not  the  injury  to 
his  head  had  any  effect  on  his  doing  busi- 
ness, and  whether  he  was  able  to  carry  on 
business  on  that  account,  he  having  al- 
ready detailed  all  the  facts  pertaining  to 
his  then  physicial  condition.  Reeves  v. 
Chicago,  M.  &  St.  P.  R.  Co.  —  S.  D.  — , 
123  N.  W.  498. 

Criminal  oases. 

See  also  infra,   767-769. 

921.  The  admission  on  behalf  of  the  state 
of  immaterial  evidence,  based  upon  experi- 
ments, fo  show  the  distance  at  which  the 
revolver  was-  held  when  the  fatal  shot  was 
fired,  was  reversible  error.  State  v.  Jacobs' 
—  S.  D.  — ,   128  N.  W.   162. 

922.  Where  in  a  prosecution  for  man- 
slaughter accused  has  pleaded  that  his 
raind  was  a  blank  at  the  time  he  fired  the 
fatal  shot,  it  was  not  prejudicial  to  him 
to  allow  a  question  as  to  how  he  had  suf- 
ficient mental  capacity  to  get  the  gun  if  he 
did  not  know  what  he  was  doing,  to  which 
he  was  required  to  answer  that  he  did  not 
know  how  he  did  it;  although  the  question 
called  for  a  conclusion.  State  v.  Raice,  — 
S.  U.  — ,  123  N.  VV.  708. 

923.  It  was  prejudicial  error  to  permit 
the  state  to  prove  that  the  defendant  had 
committed  the  crime  of  sodomy  where  proof 


of  such  crime  in  no  way  tended  to  prove 
defendant's  guilt  of  the  crime  charged 
against  him.  State  v.  Hazlet,  16  N.  1>. 
426,   113   N.  W.  374. 

924.  Permitting  the  state  over  defend- 
ant's objection  to  give  secondary  evidence 
as  to  the  contents  of  a  certain  copy  of 
letter  claimed  to  have  been  written  to  de- 
fendant, and  tending  to  show  defendant's 
guilty  knowledge  in  receiving  stolen  prop- 
erty, constituted  prejudicial  error,  where 
it  was  shown  that  a  copy  of  the  letter  had 
existed  and  it  was  not  shown  that  it  did 
not  then  exist.  State  v.  Denny,  17  N.  D. 
519.   117  N.  W.  869. 

925.  Where  an  information  covered  the 
time  from  January  1,  1909,  until  May  18, 
1910,  and  the  Attorney  General,  against  the 
objection  of  defendant  that  the  question 
embraced  more  time  than  was  alleged  in  the 
information  was  permitted  to  ask  some  of 
the  witnesses:  "How  many  times  have 
you  drunk  malt  or  beer  there  in  the  last 
year  and  a  half?"  such  ruling,  even  if  er- 
roneous, was  not  prejudicial,  the  variance 
being  slight.  State  v.  Albertson,  —  N. 
D.  — ,   128   N.   W.   1122. 

926.  An  election  having  been  .  required 
and  made  in  a  criminal  trial,  the  state  can- 
not contend  that  it  ought  not  to  have  been 
put  to  an  election  and  that  for  that  reason 
evidence  of  other  crimes  went  properly  to 
the  jury.  Stete  v.  Riggs,  —  S.  D.  — ,  126 
N.   W.  609. 

(3)   Admitted  or    Unoontroverted  Factt. 

927.  The  admission  of  incompetent  evi- 
dence which  tends  merely  to  prove  facte 
that  are  expressly  admitted  in  the  plead- 
ings is  not  prejudicial,  and  is  not,  there- 
fore, reversible  error.  Aultman,  Miller  Co. 
V.  Jones,  16  N.  D.  130,  106  N.  W.  688. 

928.  Error  in  admitting  in  evidence  the 
decision  in  another  case  for  the  purpose  of 
establishing  the  authority  of  an  attorney 
in  retaining  the  plaintiffs,  is  not  ground 
for  reversal  where  such  attorney's  author- 
ity to  act  as  attorney  for  the  defendant  is 
undisputed.  Fowler  v.  Iowa  Land  Co.  18 
S.  D.  131,  99  N.  W.  1095. 

929.  It  was  not  prejudicial  to  admit 
evidence  of  the  delivery  of  grain  to  defend- 
ant elevator  company  without  issuance  of 
the  customary  grain  tickets  at  once,  where 
there  was  no  dispute  that  the  grain  was 
in  fact  delivered  which  is  claimed  to  have 
been  converted.  Cochrane  v.  National  Ele- 
vator Co.  —  N.  D.  — ,  127  N.  W.  725. 

930.  It  was  harmless  error,  in  an  action 
for  specific  performance  of  a  contract  re- 
lating to  real  property,  to  allow  a  state- 
ment that  the  plaintiff  found  from  the  rec- 
ords that  defendant  owned  land  in  a  par- 
ticular county,  wherein  the  land  in  con- 
troversy was  located,  where  defendant  in 
his  answer  had  admitted  that  he  owned 
the  land  described  in  the  complaint.  Steph- 
ens V.  Faus,  20  S.  D.  367,  106  N.  W.  .56. 

931.  One  accused  of  subornation  of  per- 
jury in  procuring  persons  who  have  agreed 
to  convey  to  him  land  entered  by  them  un- 
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der  the  homestead  Uws  to  make  affidavit 
that  such  entry  was  not  made  for  any 
persons  other  then  themselves  cannot  be 
prejudiced  by  incompetent  evidence  that 
the  land  entered  was  subject  to  homestead 
entry,  where  the  land  was  thus  subject, 
and  he  understood  when  the  entry  was 
made  that  the  lands  were  thus  subject. 
Numberger  v.  United  States,  84  C.  C.  A. 
377,  156  Fed.  721. 

932.  Reversible  error  cannot  be  predi- 
cated upon  the  admission  of  incompetent 
evidence  of  a  fact  which  is  otherwise  con- 
clusively established  and  is  not  contro- 
verted upon  the  trial.  Caimcross  v.  Omlie, 
13  N.  D.  387,  101   N.  W.  897. 

933.  It  is  not  prejudicial  error  to  refuse 
letters  in  evidence,  in  reference  to  the  sub- 
ject-matter of  the  litigation,  where  the 
material  facts  set  forth  therein  are  shown 
by  other  evidence  or  admitted  in  the  plead- 
ings to  be  true.  A.  6.  Becker  &  Co.  v. 
First  Nat.  Bank,  16  N.  D.  279,  107  N.  W. 
968. 

(4)  Facta  Established  by  Other  Proof. 
See  also  supra,  932,  933. 

934.  To  erroneously  admit  testimony 
over  an  objection  is  not  prejudicial  error 
where  the  same  ground  is  covered  subse- 
ijuently  by  evidence  admitted  without  ob- 
jection. Anderson  v.  Minneapolis,  St.  P. 
i  S.  Ste.  M.  R.  Co.  18  N.  D.  462,  123  N. 
W.  281. 

935.  The  admission  of  evidence  which  has 
been  objected  to  will  not  constitute  rever- 
sible error,  where  there  is  other  evidence 
sDificient  to  sustain  the  judgment.  Fowler 
V.  Iowa  Land  Co.  18  S.  D.  131,  90  N.  W. 
1095. 

93oa.  The  admission  of  incompetent  evi- 
dence upon  the  question  of  value,  is  not  re- 
versible error,  where  there  is  other  ample 
evidence  to  prove  such  value.  Benjamin  v. 
Huston,  16  S.  D.  569,  94  N.  W.  684. 

936.  The  admission  of  incompetent  evi- 
dence is  not  reversible  error,  where  the 
findings  upon  other  evidence  fully  support 
the  court's  conclusions  of  law  and  judg- 
ment Mead  v.  Mellette,  18  S.  D.  623,  101 
X.  W.  355. 

937.  The  judgment  of  the  trial  court  will 
be  sustained  although  incompetent  evi- 
dence was  admitted,  wnere  there  was  other 
evidence  sufficient  to  support  the  findings 
of  the  court  in  a  trial  before  it  without  a 
jury.  Godfrey  v.  Faust,  18  S.  D.  667,  101 
N.  W.  718. 

038.  The  admission  of  irrelevant  testi- 
mony is  not  prejudicial  error  in  cases  where 
the  party  objecting  to  such  evidence  of- 
fers no  proofs,  and  there  is  no  conflict  in 
the  evidence  received,  and  the  evidence  sus- 
tains the  verdict  without  the  irrelevant 
testimony.  Waldnei*  v.  Bowden  State  Bank, 
13  N.  D.  604,  Its  N.  W.  169,  3  A.  4  E. 
Ann.  Gas.  847. 

939.  The  admission  of  immaterial  and 
incompetent  evidence  is  error  without  pre- 
judice in  trials  to  the  court,  where  the  evi-J 


dence  sustains  the  judgment  without  con- 
sideration of  the  incompetent  evidence, 
since  the  trial  court  will  be  presumed  to 
have  disregarded  the  inadmissible  evidence. 
State  V.  Harris,  14  N.  D.  501,  105  N.  W. 
623. 

940.  The  assignments  of  error,  relating 
to  the  reception  or  exclusion  of  evidence 
will  be  unavailing  upon  appeal  from  the 
judgment  of  the  trial  court  in  a  case  heard 
by  the  court  without  a  jury,  where  there 
is  sufficient  material  evidence  remaining 
in  the  case  to  sustain  the  findings  and  judg- 
ment. Durand  v.  Preston,  —  S.  D.  — ,  128 
N.  W.  129. 

041.  The  admission  of  incompetent  or  ir- 
relevant evidence  over  objection  on  a  trial 
to  the  court  is  not  prejudicial  error  where 
there  is  in  the  record  undisputed  evidence 
not  objected  to  bearing  on  the  same  issue 
as  the  testimony  objected  to.  Hilleboe  v. 
Warner,  17  N.  D.  594,  118  N.  W.  1047. 

942.  The  overruling  of  an  objection  to  a 
question  as  incompetent  was  harmless  er- 
ror, where  the  same  facts  were  testified  to 
by  another  witness  without  objection. 
Davis  v.  Holy  Terror  Min.  Co.  20  S.  D. 
399,  107  N.  W.  374. 

943.  An  objection  to  incompetent  testi- 
mony is  unavailing  where  other  witnesses 
subsequently  testify  to  the  same  state  of 
facts  without  objection.  Godfrey  t.  Faust, 
20  S.  D.  203,  105  N.  W.  400,  denying  re- 
hearing of  18  S.  D.  567,  101  N.  W.  718. 

944.  The  admission  of  incompetent  evi- 
dence, which  could  not  have  prejudiced  the 
defendant,  the  facts  having  been  established 
by  other  undisputed  and  competent  testi- 
mony, is  not  ground  for  reversal.  State  v. 
Staber,  —  N.  D.  — ,  129  N.  W.  104. 

946.  It  was  not  reversible  error  to  allow 
a  witness  to  repeat  a  statement  which  had 
already  in  effect  been  made  without  objec- 
tion. Bailey  v.  Walton,  —  S.  D.  — ,  123 
N.  W.  701. 

946.  It  is  not  error  to  refuse  to  permit  a 
witness  to  testify  as  to  a  transaction  where 
he  had  elsewhere  testified  extensively  in 
regard  thereto  and  the  testimony  sought 
to  be  elicited  had  practically  been  given. 
Comeau  v.  Hurley,  —  S.  D.  — ,  123  N.  W. 
716. 

947.  A  reversal  will  not  follow  on  ac- 
count of  the  admission  of  incompetent  tes- 
timony, where  every  tact  necessary  to  sus- 
tain the  judgment  stands  proved  by  other 
competent  and  undisputed  evidence.  God- 
frey v.  Faust,  20  S.  D.  203,  105  N.  W.  400. 

948.  The  admission  of  incompetent  testi- 
mony is  not  prejudicial  error  where  the 
other  party  himself  testifies  to  almost  iden- 
tically the  same  facts  as  the  other  witness 
testified  to.  Miller  v.  McConnell,  23  S.  D. 
137,  120  N.  W.  888. 

949.  Having  established  a  fact  by  his 
own  testimony,  the  defendant  could  not  be 
prejudiced  by  the  admission  of  evidence, 
however  incompetent,  tending  to  prove  the 
same  fact.  State  v.  Guy,  —  S.  D.  — ,  12.5 
n'.  W.  570. 

950.  The  admission  of  hearsay  evidence 
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is  not  prejudicial  error,  when  the  objecting 
party  thereafter  establishes  by  his  own 
evidence  the  facts  testified  to,  based  on 
hearsay.  Landis  Mach.  Co.  y.  Konantz 
Saddlery  Co.  17  N.  D.  310,  116  N.  W.  333. 
961.  Where  toward  the  close  of  the  trial 
of  a  bastardy  proceeding  the  state  recalled 
one  of  its  witnesses  to  clear  up  some  of  his 
testimony,  and  while  on  the  stand  reiterat- 
ed a  small  portion  of  the  testimony  he  bad 
previously  given,  such  repetition  was  not 
prejudicial  to  the  defendant.  State  v. 
iJrandner,  —  N.  D.  — ,  130  N.  W.  941. 

952.  The  admission  and  consideration  of 
the  testimony  of  an  impeaclied  witness  is 
no   ground  for   appeal   when   the   facts   to 

'  which  he  testifies  are  well  proved  aliunde. 
F.  Mayer  Boot  &  Shoe  Co.  v.  Ferguson,  — 
N.  D.  — ,  126  N.  W.  110. 

953.  The  asking  of  a  witness  if  defendant 
bad  recovered  the  stolen  property  for  him 
was  erroneous  but  not  prejudicial  where 
the  witness  had  just  testitied  to  a  conversa- 
tion with  the  defendant  in  which  he  admit- 
ted having  received  the  property  and  would 
try  to  recover  it.  State  v.  Denny,  17  N.  D. 
619.  117  N.  W.  869. 

954.  Error  in  the  admission  of  evidence 
on  the  question  of  the  value  of  personal 
property  sold  by  tbe  plaintiff  to  the  defend- 
ant is  immaterial,  where  it  would  be  er- 
roneous not  t5  direct  a  verdict  in  the  plain- 
tiff's favor  for  the  contract  price  of  the 
property.  Kelly  v.  Pierce,  16  N.  D.  234,  12 
L,.R.A.(N.S.)  180,  112  N.  W.  995. 

955.  The  question  as  to  whether  or  not  a 
city  ordinance  as  to  the  ringing  of  an  en- 
gine bell  was  admissible,  in  an  action  to  re- 
cover for  the  loss  of  a  horse  killed  by  a 
train  is  immaterial  where  a  state  statute 
on  the  same  subject  was  read  by  the  court 
in  its  charge  to  the  jury.  Borneman  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  19  S.  D.  450, 
104  N.  W.  208. 

956.  It  is  not  prejudicial  error  to  over- 
rule an  objection  to  a  question  asked  the 
physician  of  tbe  plaintiff  in  an  action 
against  a  city  for  negligent  injury,  to  state 
whether  it  had  become  necessary  to  remove 
the  injured  foot  by  reason  of  the  tubercu- 
lous condition  of  tbe  joint,  after  the  admis- 
sion in  evidence  without  objection,'  of  a 
statement  by  the  plaintiff  that  her  foot  had 
been  amputated  on  a  certain  date,  although 
the  complaint  contains  no  allegation  that 
the  injury  was  permanent.  Fallon  v.  Rapid 
City,  17  S.  D.  670,  97  N.  W.  1009. 

957.  It  was  not  prejudicial  error  to  re- 
ceive a  statement  by  a  witness,  an  officer 
of  the  British  army  in  charge  of  records 
thereof,  on  an  issue  as  to  whether  a  certain 
party  enlisted  in  a  certain  regiment  in  1850 
or  in  1859,  that  such  regiment  was  not  in 
existence  in  1866  or  1857,  he  having  testi- 
fied that  he  had  made  a  complete  and  thor- 
ough search  through  the  records  of  such 
regiment  and  had  found  that  the  only  per- 
son of  the  name  given  who  enlisted  between 
the  years  of  1850  and  1860  was  one  who  en- 
Usted  in  1859;  there  being  no  evidence  to 
Hoiitradict  the  testimony  of  such  officer.  Re 
McClellan.  20  S.  D.  498,  107  N.  W.  681. 


Seoondarr  evldeae*. 

958.  The  ruling  of  the  trial  court  in  per* 
mitting  plaintiff  to  introduce  secondai^ 
evidence  as  to  the  contents  of  Exhibit  C, 
was  error  without  prejudice,  where  exhibit 
C  was  already  in  evidence.  Kepner  v.  Ford, 
16  N.  D.  50,  111  N.  W.  619. 
Docnmentary   eTidenoe. 

See  also  Evidence,  945. 

959.  The  admission  of  writings  for  the 
purpose  of  comparison  with  an  alleged 
forged  one,  if  error,  was  harmless  where 
other  testimony  was  suflScient  to  establish 
the  forgery.  Green wald  v.  Ford,  21  S.  D. 
28,  109  N.  W.  516. 

960.  It  was  not  prejudicial  to  the  defend- 
ant for  the  court  to  permit  the  introduction 
of  a  search  warrant,  the  return  thereon, 
and  the  affidavit  upon  which  it  was  issued, 
to  prove  the  finding  of  liquor  upon  the 
premises,  in  a  trial  for  selling  liquor  with- 
out a  license,  where  such  fact  was  testi- 
fied to  without  objection  by  the  person 
who  made  the  affidavit,  the  officer  who 
made  the  return,  and  at  least  one  other 
witness.  State  v.  Guy,  —  S.  D.  — ,  125  N. 
W.  670. 

961.  In  a  trial  for  contempt  of  court 
the  improper  admission  of  an  exhibit  in 
evidence  is  not  prejudicial  where  its  only 
effect  was  to  create  a  presumption  of  guilt 
of  defendant  which  guilt  was  established 
by  the  uncontradicted  testimony  of  three 
witnesses  who  were  in  no  way  impeached 
or  discredited.  State  t.  Winbauer,  —  N. 
D.  — ,  128  N.  W.  679. 

962.  The  admission  in  evidence  on  the 
part  of  the  plaintiff  in  an  action  for  the 
conversion  of  mortgaged  wheat  of  the 
original  answer  in  the  case,  which  had  been 
superseded  by  an  amended  answer  is  not 
prejudicial  error  where  the  evidence  is  suf- 
iicieut  to  support  the  general  and  special 
verdicts,  and  it  does  not  appear  that  injury 
has  resulted  from  its  admission.  La  Rue 
v.  St.  Anthony  &  D.  Elevator  Co.  17  S.  D. 
91,  95  N.  W.  292. 

963.  The  admission  of  a  settler's  declar- 
atory  statement  showing  his  settlement  on 
land  while  it  was  Indian  country  before 
being  opened  up  for  settlement,  to  estab- 
lish the  water  rights  of  defendant  claiming 
under  him  is  not  reversible  error,  even 
though  the  patent  issued  thereon  may  not 
be  conclusive  evidence  of  the  date  of  settle- 
ment where  there  is  ample  other  evidence 
that  such  settler  was  living  on  the  land  be- 
fore and  at  the  time  plaintiff's  water  rights 
were  located.  Redwater  Land  &  Canal  Co. 
V.  Reed,  —  S.  D.  — ,  128  N.  W.  702. 

(5)  Witnesses  and  Their  Ewamination. 

Review  of  discretion  aa  to,  see  supra,  Vll. 
t,  3,  0. 

964.  Error  cannot  be  predicated  upon 
the  overruling  of  an  objection  to  a  question 
which  was  not  answered.  Waterhouse  t. 
Jos.  Schlitz  Brewing  Co.  16  S.  D.  592,  94 
N.  W.  587. 
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LaacUag  qneatioas. 

Leading  questions  generally,  see  Witnesses, 
IV.  b. 

965.  Although  the  propriety  of  leading 
questions  is  ordinarily  left  to  the  sound 
discretion  of  the  trial  court,  repeatedly  per- 
mitting the  prosecutor  to  put  leading  ques- 
tions in  the  form  suggesting  the  answer 
and  calling  for  the  mere  conclusion  of  wit- 
nesses, who  are  not  unwilling  or  unfriendly 
to  the  questioner,  is  unfair  and  prejudicial 
to  the  accused, — especially  where  such  wH- 
nesees  were  themselves  charged  with  a 
crime  and  might  feel  more  sure  of 'immunity 
by  contributing  to  the  conviction  of  the 
accused.  Numberger  v.  United  States,  84 
C.  C.  A.  377.  156  Fed.  721. 
Croaa-EzamlBatlon. 

Review  of  discretion  as  to,  see  supra,  613, 

614. 
Cross-examination,    generally,    see   Witnes- 

see,  IV.  <L 

966.  An  attempt  by  defendant  on  cross- 
examination  to  establish  an  affirmative  de- 
fense, is  not  prejudicial  error,  where  no 
question  is  answered  until  counsel  upon  re- 
direct examination  asks  the  witness  to  state 
the  conversation  which  is  the  basis  of  such 
defense.  Backes  v.  Erickson,  19  S.  D.  245, 
103  N.  W.  21. 

967.  In  a  prosecution  of  a  father  for  rape 
committed  upon  his  daughter,  it  is  reversi- 
ble error  to  require  accused  on  cross-exam- 
ination to  answer  questions  as  to  improper 
relations  with  other  female  members  of  his 
family  and  household,  such  questions  being 
asked  to  prejudice  the  jurv.'  State  v.  La 
Mont,  23  S.  D.  174,  120  N.  W.  1104. 

968.  It  is  reversible  error  in  a  prosecu- 
tion for  rape  to  require  accused  on  cross- 
examination  to  testify  to  other  charges 
not  contained  in  the  information,  where  the 
right  thereto  is  claimed  to  show  the  intent 
of  accused,  if  no  intent  of  any  kind  or  char- 
acter is  alleged  or  mentioned  in  the  infor- 
mation, and  was  not  in  issue,  as  the  intent 
is  immaterial.  State  v.  LaMont,  23  S.  D. 
174.  120  X.  W.  1104. 

969.  Where  in  a  prosecution  of  a  father 
for  rape  of  his  daughter,  the  father  is  asked, 
on  cross-examination,  if  he  did  not  commit 
the  same  crime  upon  another  daughter  and 
was  not  seen  bv  another  member  of  the 
family  in  commission  of  an  improper  act 
with  another  member,  the  purpose  of  the 
BToseoution  in  asking  such  ouestions  may 
be  inferred  to  be  to.  prejudice  the  jury, 
where  such  persons,  although  testifying  as 
witneaseo  for  the  prosecution,  were  not  in- 
terrocated  as  to  any  of  these  matters  re- 
ferred to  in  the  cross-examination  of  ac- 
ensed.  State  v.  LaMont,  23  S.  D.  174,  120 
N.  W.  1104. 

h.  Excluding  Evidenee. 

See  also  supra,  940. 

970.  The  erroneous  exclusion  of  evidence 
cannot  be  successfully  complained  of  when 
not  preiiidicial.  State  use  of  Hart-Parr 
Co.  v.  Robb-Lawrcnce  Co.  17  N.  D.  257, 
16  L.RA.(N.S.)  227,  IIB  N.  W.  846. 


971.  Although  proof  of  a  foreign  record 
was  erroneously  rejected  by  the  trial  court, 
such  ruling  was  without  prejudice  to  plain- 
tiff, where  even  if  such  record  proof  had 
been  received,  he  would  have  failed  to  sub- 
stantiate his  cause  of  action  by  a  fair  pre- 
ponderance of  the  evidence.  Milleif  v.  North- 
em  P.  R.  Co.  18  N.  D.  19,  118  N.  W.  344, 
19  A.  &  E.  Ann.  Cas.  1215. 

972.  Error  cannot  be  predicated  upon 
the  refusal  of  the  court  to  permit  witnesses 
to  answer  questions  propounded  to  them, 
where  no  offer  of  proof  was  made,  and  it 
does  not  appear  that  the  appellant  was  in 
any  way  prejudiced  by  the  rulings  com- 
plained of.  Madson  v.  Rutten,  16  N.  D. 
281,  13  L.R.A.(N.S.)  554,  113  N.  W.  872. 

973.  In  an  action  for  negligently  causing 
an  injury  to  stock  it  is  not  reversible  error 
to  exclude  a  question  as  to  defendant's  rep- 
utation as  a  man  of  care  in  handling  stock, 
as,  while  his  reputation  may  have  been  of 
the  best,  he  may  have  failed  to  exercise  or- 
dinary care  in  the  particular  instance.  Mc- 
Bride  v.  Wallace,  17  N.  D.  495,  117  N.  W. 
857. 

974.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  an  unlawful  preference, 
it  is  not  error  to  exclude  a  written  order  of 
the  referee  in  bankruptcy  offered  by  de- 
fendant, where  the  order  was  entirely  im- 
material, as  only  going  to  show  the  valid- 
ity of  a  mortgage  as  between  the  trustee 
and  mortgagee,  and  where  the  same  order 
had  already  been  received  in  evidence  with- 
out objection.  Grant  v.  Powers  Dry  Goods 
Co.  23  S.  D.  195,  121  N.  W.  95. 

976.  It  was  harmless  error  for  the  court 
to  refuse  to  permit  the  defendant's  witness 
to  give  her  version  of  a  conversation  where- 
in it  was  claimed  by  a  witness  for  the  state, 
were  contained  certain  admissions  relative 
to  the  guilt  of  the  defendant,  where  after- 
ward the  witness  testified  that  the  conver- 
sation occurred  at  a  different  place  where 
the  state's  witness  could  not  have  heard  the 
same.  State  v.  West,  —  S.  D.  — ,  124  N. 
W.  751. 

976.  It  was  not  prejudicial  error  to  ex- 
clude a  paper  for  the  purpose  of  basing  a 
comparison  of  handwriting  with  alleged 
forged  writings,  where  they  bore  the  ap- 
pearance of  forgery  strong  enough  to  sup- 
port a  finding  without  the  aid  of  the  com- 
parison. Cochrane  v.  National  Elevator 
Co.  —  N.  D.  — ,  127  N.  W.  725. 

977.  On  the  trial  of  a  charge  of  rape, 
where  the  state's  case  depends  almost 
wholly  on  the  testimony  of  the  prosecutrix. 
ample  latitude  in  cross-examination  should 
be  allowed,  and  to  so  restrict  it  that  it  is 
almost  ineffectual  is  reversible  error.  State 
V.  Hazlett,  14  N.  D.  490,  105  N.  W.  617. 

978.  Where  plaintiff  and  defendant  en- 
tered into  an  agreement  whereby  the  plain- 
tiff was  to  sell  the  defendant's  land  at  a 
price  and  to  receive  a  certain  commission, 
or  if  sold  at  less,  the  excess  over  the  cer- 
tain price  was  to  be  the  commission,  and 
in  an  action  for  such  commissions  it  ap- 
peared that  through  the  agency  of  the 
plaintiff  the  defendant  had  traded  his  land 
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for  land  in  another  state,  to  exclude  evi- 
dence sought  to  be  introduced  by  the  de- 
fendant to  show  the  true  value  of  the  lands 
in  order  to  reduce  the  amount  of  commis- 
sions by  showing  that  the  true  amount  re- 
ceived was  not  the  first  price  agreed  upon, 
was  revefsible  error.  Steere  v.  Gingery, 
21  S.  D.  183,  110  N.  W.  774. 

979.  The  defendant  in  a  prosecution  for 
shooting  at  another  with  a  firearm  with 
the  intent  to  do  bodily  harm,  was  asked 
the  following  question)  "Previous  to  the 
time  you  had  seen  K.  (the  prosecuting 
witness)  had  you  been  trying  to  stop  the 
public  travel  on  that  road  T"  it  being  claimed 
that  he  had  shot  at  the  witness  to  prevent 
him  crossing  the  defendant's  land  on  a  dis- 
puted road.  Held,  not  reversible  error  in 
sustaining  objection  to  the  question.  State 
v.  Hunskor,  16  N.  D.  420,  114  N.  W.  996. 

980.  Under  S.  D.  Code  Civ.  Proc.  §  486, 
prohibiting  a  person  interested  in  the  out- 
come of  an  action  against  an  heir  at  law 
or  next  of  kin  from  testifying  as  to  trans- 
actions with  or  statements  by  testator  or 
intestate,  a  co-defendant  whose  interest'* 
were  adverse  to  those  of  the  other  defend- 
ant who  was  the  heir  of  the  deceased,  was 
not  prohibited  from  testifying  as  to  facts 
which  would  throw  some  light  upon  the 
giving  of  the  mortgages  which  were  the 
main  contention  of  the  action,  and  the  pur- 
pose for  which  they  were  given  and  the 
authority  of  the  co-defendant  to  give  them, 
and  it  was  reversible  error  to  exclude  such 
testimony.  Chapman  v.  Greene,  —  S.  D. 
— ,  130  N.  W.  30. 

981.  In  an  action  for  damages  for  breach 
of  a  contract  not  to  practice  medicine  or 
engage  in  pharmacy  for  five  years  in  which 
plaintiff  has  introduced  letters  tending  to 
show  a  desire  on  defendant's  part,  accom- 
panied by  certain  acts  alleged  in  breach  of 
the  agreement,  to  injure  plaintiff's  business, 
it  was  error  to  exclude  evidence  offered  by 
defendant  to  explain  the  character  of  his 
acts  in  treating  certain  patients  and  pre- 
scribing for  others,  alleged  to  have  been  in 
violation  of  agreement,  as  the  court  should 
have  allowed  everj'thing  to  be  offered  in 
evidence  that  would  tend  to  show  that  de- 
fendant was  .treating  plaintiff  fairly  under 
the  agreement  entered  into.  Brown  v.  Ed- 
sall,  23  S.  D.  610,  122  N.  W.  658. 
UmoontroTerted  facts. 

Presumption    as    to    instructions    refused, 
see  supra,  513. 

982.  Where  the  defendant  in  an  action 
of  claim  and  delivery  was  in  possession  of 
a  part  of  the  property  as  the  heir  of  her 
deceased  husband,  and  the  rest  as  custo- 
dian of  a  third  party  claiming  title  under 
n  mortgage  foreclosure,  the  exclusion  of  a 
deposition  as  to  the  rights  of  such  third 
person  was  not  prejudicial  to  the  plaintiff 
where  there  was  no  contention  that  the 
rights  of  the  plaintiff  were  superior  to  that 
of  such  third  person.  Chapman  v.  Greene, 
—  S.  D.  — ,  130  N.  W.  30. 
Questions    previoasly    answered. 

98?.  It    does    not    constitute    reversible 
error  to  exclude  a  question  which  has  al- 


ready  been   asked   and   answered   by   the 
same  witness.     McBride  v.  Wallace,  17  N. 
D.  496,  117  K.  W.  857. 
Snbseanent  admission. 
See  also  supra,  808,  809. 

984.  Error  in  excluding  evidence  on  the 
cross-examination  of  a  witness  called  by 
the  prosecution,  is  rendered  harmless,  where 
the  same  witness  is  called  by  the  defense, 
and  in  response  to  the  same  question  asked 
on  cross-examination,  answered  "I  dont' 
remember  about  it,"  and  the  defendant  is 
allowed  to  testify  fully  i^>on  the  subject. 
State  V.  Smith,  18  8.  D.  341,  100  N.  W. 
740. 

985.  In  an  action  to  recover  part  of  the 
purchase  price  of  land  unaccounted  for  by 
an  agent,  it  was  not  prejudicial  error  for 
the  court  to  exclude  the  testimony  of  the 
agent  as  to  a  conversation  between  him 
and  the  purchasers  prior  to  the  sale,  for 
the  purpose  of  showing  that  he  did  not 
sell  the  land  to  such  purchasers,  where  he 
was  subsequently  allowed  to  testify  that 
he  did  not  contract  with  or  negotiate  any 
sale  to  them.  Buchanan  v.  Randall,  21  S. 
D.  44,  109  N.  W.  513. 

Faots  estakllshed  by  other  proof. 

986.  The  rejection  of  evidence  that  sim- 
ply went  to  establish  that  which  was  al- 
ready clear  from  the  evidence,  is  error  with- 
out prejudice.  Nystrom  v.  Lee,  16  N.  D. 
561,  114  N.  W.  478. 

987.  Reversible  error  cannot  he  predicat- 
ed upon  the  rejection  of  certain  offers, 
where  the  facts  sought  to  be  proven  there- 
by were  established  by  other  uncontradicted 
evidence.  Jackson  v.  Prior  Hill  Min.  Co.  19 
S.  D.  453,  104  N.  W.  207. 

988.  Sustaining  objections  to  questions 
which,  if  answered  favorably  to  the  party 
inquiring,  would  furnish  only  cumulative 
evidence  on  a  subject  relating  to  which  no 
conflict  in  evidence  arises  is  not  necessa- 
rily reversible  eror.  State  v.  Moeller,  — 
N.  D.  — ,  126  N.  W.  568. 

S89.  Where  a  witness  testified  as  to  the 
date  of  the  birth  of  the  defendant,  basing 
his  knowledge  upon  the  fact  that  the  de- 
fendant was  born  shortly  after  witness's 
marriage,  the  exclusion  of  the  certificate 
of  the  witness's  marriage  was  not  reversi- 
ble error,  where  the  fact  of  the  marriage 
was  established  by  other  competent  un- 
contradicted evidence.  Breeden  V.  Martens, 
21  S.  D.  357,  112  N.  W.  960. 

990.  The  overruling  of  an  objection  to  a 
question  calling  for  an  opinion,  on  the 
ground  that  no  proper  foundation  was  laid, 
that  it  was  hearsay  and  not  the  best  evi- 
dence, is  not  reversible  error,  where  the 
fact  sought  to  be  established  by  the  ques- 
tion was  proved  by  other  uncontradicted 
evidence  to  which  the  same  objections  did  ' 
not  exist,  and  concerning  which  no  error 
was  assigned.  Neeley  v.  Roberts,  23  S.  D. 
604,  122  N.  W.  655. 

991.  In  a  prosecution  for  assault,  it  is 
not  error  for  the  trial  court  to  refuse  to  al- 
low the  person  assaulted,  called  as  a  witness 
for  the  state,  to  answer  a  question  on  cross- 
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examination  aa  to  hia  having  trouble  Trith 
accused  before  the  assault  with  regard  to 
accused's  dog,  where  the  witness  bad  al- 
ready testified  that  his  feeling  toward  ac- 
cused was  not  friendly  and  that  he  had 
never  had  any  particular  use  for  him,  and 
there  was  no  dispute  as  to  the  facts  con- 
cerning which  the  witness's  testimony  was 
given.  SUte  v.  Frazier,  23  S.  D.  304,  121  N. 
W.  790. 

e.  In   Cases   Tried   Without   Jury. 

992.  Admission  of  immaterial  evidence  in 
a  case  tried  by  a  judge  without  a  jury,  is 
not  reversible  error,  as  it  cannot  be  pre- 
sumed that  such  proof  would  or  did  influ- 
ence the  mind  of  the  trial  judge  in  deter- 
mining the  only  disputed  issue  in  the  case. 
Breeden  v.  Martens,  21  8.  D.  357,  112  N. 
W.  960.  ^ 

d,  Btriking  Out. 

Striking  out  evidence,  generally,  see  Trial, 
m.  b.  4. 

993.  It  was  error  to  strike  out  evidence 
as  to  who  rented  the  building  where  the  al- 
lied liquor  nuisance  was  maintained  such 
evidence  having  some  tendency  to  show 
who  was  the  real  keeper.  State  v.  Kruse, 
-  N.  D.  — ,  124  N.  W.  385. 

994.  It  was  harmless  error,  in  an  action 
for  conversion,  to  strike  out  the  testimony 
of  a  witness  that  he  was  in  possession  of 
the  property  in  question  at  a  particular 
time,  as  the  question  of  possession  was  not 
a  material  question  in  the  case,  and  other 
evidence  was  admitted  establishing  the  fact 
that  the  witness  was  in  possession  of  the 
property  during  the  time  mentioned.  Mos- 
teller  v.  Holborn,  20  8.  D.  545,  108  N.  W. 
13. 

995.  It  was  not  reversible  error,  in  an 
action  for  conversion,  to  strike  out  testi- 
mony of  a  witness  as  to  his  possession  of 
the  property  in  question,  where  the  ma- 
terial issue  in  the  case  was  as  to  whether 
or  not  the  plaintiff  had  sold  the  property 
in  controversy  to  the  witness,  who  had 
truisferred  it  by  a  bill  of  sale  to  the  de- 
fendant, and  defendant's  possession  being 
undisputed.  Hosteller  v.  Holborn,  20  S.  D. 
545,  108  N.  W.  13. 

996.  Refusal  to  strike  out  a  part  of  the 
evidence  of  a  certain  witness  as  not  the 
best  evidence  is  harmless  error  where,  had 
it  been  stricken  out,  other  evidence  sufficient 
to  justify  the  judgment  would  have  re- 
mained. McGregor  v.  Harm,  —  N.  D.  — , 
30  L.R.A.(N.S.)  649,  125  N.  W.  885. 

997.  It  is  not  reversible  error,  in  an 
equitable  action,  to  refuse  to  strike  out  in- 
competent evidence,  unless  it  is  such  as  to 
be  conclusive  of  the  rights  of  the  parties, 
as  it  will  be  presumed  that  the  trial  court 
dixr^rded  all  incompetent  evidence  in 
■Baking  its  finding,  if  there  was  competent 
evidence  upon  which  the  findings  could  be 
based.  Kirby  v.  Citizens'  Teleph.  Co.  20 
S.  D.  154,  105  N.  W.  95 


§  500,  which  provides  that  the  supreme 
court  must  give  judgment  without  regard 
to  technical  errors  or  defects,  or  to  excep- 
tions which  do  not  affect  the  substantial 
rights  of  the  parties,  the  supreme  court . 
cannot  disregard  an  exception  to  the  ruling 
of  the  trial  court  refusing  to  strike  out 
testimony  at  variance  with  the  information 
where  the  variance  is  such  that  conviction 
based  on  the  evidence  would  not  bar  .a 
second  trial  for  the  same  offense.  State  ▼. 
Ham,  21  S.  D.  598,  114  N.  W.  713. 

900.  The  disease  which  the  insurer 
claimed  the  insured  had  when  the  first 
premium  was  paid,  and  from  which  he 
died,  was  not  known  to  the  attending 
physician  or  others  until  the  day  of  as- 
sured's  death,  or  to  the  insurer  until  dis- 
closed by  the  proofs  of  death.  Under  these 
circumstances,  the  admission  of,  and  sub- 
sequent refusal  to  strike  out,  testimony  to 
the  effect  that  neither  the  insurer  nor  its 
agents  returned  or  offered  to  return  the 
premium,  and  that  it  made  no  inquiry  as  to 
the  assured's  health  when  the  premium  was 
paid,  was  prejudicial  error,  for  which  a  new 
trial  should  have  been  granted.  Thompson 
V.  Travelers'  Ins.  Co.  13  N.  D.  444,  101  N. 
W.  900. 

e.  Variance. 
See  also  supra,  998. 

1000.  Before  a  variance  is  to  be  deemed 
material  it  must  be  shown  to  the  satis- 
faction of  the  court  to  be  prejudicially 
misleading.  Matoney  v.  Geiser  Mfg.  Co.  17 
N.  D.  195,  115  N.  W.  669. 

1001.  Even  if  a  variance  were  material, 
no  claim  of  prejudice  could  avail,  where  the 
trial  court  held  the  case  open  for  further 
proof  by  defendant  if  surprised  by  the  de- 
cision that  there  was  no  variance.  Maloney 
V.  Geiser  Mfg.  Co.  17  N.  D.  195,  115  N.  W. 
669. 

4.  Argument  or  Remarks  of  Counsel. 

Sufficiency  of  specification  of  errors  as  to, 

see  supra,  258. 
First  raising  question  on  appeal,  see  supra, 

VII.  f,  5,  i. 
Argument  and  conduct  of  counsel,  generally, 

see  Trial,  III.  i. 
See  also  supra,  136,  675. 


1002.  The  appellate  court  will  not  re- 
verse a  judgment  on  the  ground  of  miscon- 
duct of  counsel  in  his  argument  to  the 
jury,  where  such  counsel  and  the  other 
attorneys  with  him  in  the  case  deny  the 
making  of  the  remarks  charged,  and  the 
trial  court  passed  upon  the  question  on  a 
motion  for  a  new  trial  which  was  denied. 
Fowler  v.  Iowa  Land  Co.  18  S.  D.  131,  99  N. 
W.  1095. 

1003.  Misconduct  of  counsel  in  his  re- 
marks to  the  jury  is  not  ground  for  reversal 
where  upon  objection  to  at  the  close  of  the 
argument    the    court    instructed  the  jury 

I  that  there  was  no  evidence  as  to  such  state- 
99S.  Under  8.  D.  Rev.  Code  Crim.  Proc    ments  and  that  they  must  be  disregarded. 
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Lund  T.  Upham,  17  N.  D.  210,  116  N.  W.  |  erty.     Held,  that  the  statements   of  the 
88.  I  attorney  and  the  remarks  of  the  court  were 

Criminal  case*.  prejudicial   to   the   defendant   as    it    must 


Argument  and  conduct  of  counsel,  generally, 
see  Trial,  IlL  L 

1004.  A  verdict  in  a  criminal  cause  will 
not  be  reversed  because  of  improper  re- 
marks by  the  state's  attorney  and  the  court 
to  the  jury  where  the  record  shows  suffi- 
cient evidence  to  sustain  the  verdict.  State 
T.  Pirkey,  22  S.  D.  660,  118  N.  W.  1042, 
18  A.  &  E.  Ann.  Cas.  192,  reversed  on  re- 
hearing  in   —  S.   D.  — ,   124   N.  W.   713. 

1005.  It  is  not  prejudicial  misconduct  on 
the  part  of  a  state's  attorney  to  state,  in 
reference  to  an  objection  by  defendant's 
attorney  to  a  question  asked  him  on  his 
cross-examination  at  the  trial,  "Counsel 
was  a  little  slow  in  coming  to  the  assist- 
ance of  the  witness,"  especially  in  view  of 


necessarilv  or  probably  have  influenced  the 
jury  in  their  verdict.  State  v.  Pirkey,  — 
S.  O.  — ,  124  K.  W.  713,  reversing  on  re- 
hearing 22  S.  D.  550,  118  N.  W.  1042,  18 
A.  &  E.  Ann.  Cas.  192. 

1009.  A  new  trial  of  one  charged  witli 
murder  will  be  granted  because  of  the  mis- 
conduct of  the  counsel  for  the  state;  where 
it  appears  that  the  address  of  the  counsel 
for  the  state  to  the  jury  abounded  with 
misstatements  of  the  law  and  the  facts 
which  tended  to  appeal  to  the  passion  and 
the  prejudice  of  the  jury  and  tended  to 
create  applause  and  expressions  of  hostil- 
ity on  the  part  of  the  spectators  towards 
the  defendant  and  indirectly  alluded  to  the 
failure  of  the  defendant  to  testify  on  her 
own  behalf;   and  where  the  counsel  asked 


a  prompt  caution  from   the  court  to   the    numerous  incompetent  questions  which  he 
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jury   to  disregard  the  remark.     State   v, 
Fleming,  —  N.  D.  — ,  126  N.  W.  565. 

1006.  Unwarranted  and  prejudicial  asser- 
tions of  facts  by  the  prosecuting  attorney, 
which  may  have  influenced  the  minds  of 
the  jurors  should  not  be  disregarded  as 
mere  technical  errors,  in  any  case  merely 
because  the  evidence  in  the  record  would 
sustain  a  conviction.  State  v.  Pirkey,  — 
S.  D.  — ,  124  N.  W.  713,  reversing  on  re- 
hearing 22  S.  D.  550,  118  N.  W.  1042,  18 
A.  &  E.  Ann.  Cas.  192. 

1007.  Remarks  by  the  state's  attorney, 
during  his  argument  that  certain  receipts 
for  liauor  introduced  in  evidence  showed 
that  the  liquor  was  being  received  in  such 
quantities  as  would  lead  a  reasonable  man 
to  believe  that  it  was  intended  for  sale, 
were  not  prejudicial  where  such  receipts 
were  not  admissions  by  the  defendant  of 
the  receipt  of  the  liquor.    State  v.  Staber, 

— N.  D.  — ,  129  N.  W.  104. 

1007a.  Where  in  a  conversation  with  the 
court  in  regard  to  holding  an  evening  ses- 
sion for  the  purpose  of  completing  the 
case,  the  state's  attorney  urged  in  the 
presence  of  the  jury  that  the  two  defend- 
ants had  not  gone  on  the  stand  yet,  to 
which  the  counsel  for  the  defendants  took 
an  exception,  such  remark  on  the  part  of 
the  state's  attorney  was  prejudicial  to  the 
defendants  and  warranted  a  new  trial, 
though  the  state's  attorney  immediately 
withdrew  his  remark.  State  v.  Bennett, 
21  S.  D.  396,  113  N.  W.  78. 

1008.  In  a  prosecution  for  horse  steal- 
ing, the  prosecuting  attorney  stated  in  his 
argument  that  the  defendant  went  to  get 
the  horses  from  M's  ranch  which  was  a 
noted  rendezvous  for  horse  thieves,  and 
that  he  knew  that  the  person  from  whom 
he  had  purchased  them  had  just  come  from 
another  ranch  which  was  also  known  as  a 
holdout  of  horse  thieves.  The  defendant's 
attorney  objected  that  these  statements 
were  not  warranted  by  the  evidence,  and 
the  court  remarked  that  everybody  knew 
what  kind  of  places  these  places  were.  The 
instructions  were  that  guilty  knowledge 
could  be  gathered  from  facts  and  circiuu- 


subsequently  withdrew,  the  obvious  pur- 
pose of  which  was  to  influence  the  jury, 
and  the  tone  of  the  counsel  in  his  argu- 
ments and  in  the  presentment  of  the  case 
was  dramatic  and  plainly  intended  to 
create  passion  and  prejudice.  State  v. 
Kaufmann,  22  S.  D.  433,  118  N.  W.  337. 

1010.  It  is  prejudicial  misconduct  for  the 
prosecuting  attorney,  in  addressing  the 
jury  on  a  trial  for  rape,  to  urge  a  convic- 
tion "in  view  of  the  fact  that  you  have 
before  you  two  girls  whose  lives  have  been 
ruined  by  this  defendant,"  where  there  is 
no  evidence  in  the  record  that  the  defend- 
ant had  ruined  the  lives  of  two  girls,  as 
stated  by  the  attorney.  State  v.  Nyhus,  — 
N.  D.  — ,  27  L.R.A.(N.S.)  487,  124  N.  W. 
71. 

1011.  The  misconduct  of  a  prosecuting 
attorney  in  urging,  in  his  address  to  the 
jury  on  a  trial  for  rape,  a  conviction  "in 
view  of  the  fact  that  you  have  before  you 
two  girls  whose  lives  have  been  ruined  by 
this  defendant,"  where  there  was  no  evi- 
dence in  the  record  that  the  defendant  had 
ruined  the  lives  of  two  girls,  is  not  ren- 
dered nonprejudicial  by  a  general  caution  in 
the  instructions  to  the  jury  that  misstate- 
ments of  the  evidence  by  the  attorneys 
should  be  disregarded,  and  the  issue  de- 
termined from  the  evidence  alone.  State 
V.  Nyhus,  —  N.  D.  — ,  27  L.R.A.(N.S.)  487, 
124  N.  W.  71. 

6.  As  to  Inatructiong, 

a.  Instructiont  Oiven. 


(1)  Oenerally;  Miscellaneous  Matter*. 

Sufiiciency  of  specification  of  errors  as  to, 

see  supra,  259-263. 
Considering   instructions    as   a   whole,    see 

supra,  450-452. 
Necessity  for  exceptions,  see  supra,  V.  b. 
Presumption  as  to  instructions,  see  supra. 

First  raising  question  as  to,  on  appeal,  see 
supra,  Vn.  f.  5,  h. 


stances  or  information  relating  to  the  prop-    Waiver  of  objections,  see  supra,  VIL  g,  Z. 
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Erron   wamwting    new    trial,    se«    New 

Trial,  17-20. 
Ab  to   mstructions,   generally,   see    Trial, 

VL 

1012.  Where  an  instruction  is  not  pre- 
judicial it  will  not  be  noticed.  State  v. 
Denny,  17  N.  D.  519,  117  N.  W.  869. 

1013.  The  fact  that  instructions  are 
somewliat  faulty  in  expressing  the  law 
with  the  utmost  clearness,  is  not  ground 
of  error  where  they  are  substantially  cor- 
rect and  are  not  misleading  to  the  jury. 
Pease  v.  Magill,  17  N.  D.  166,  115  N.  W. 
2«0. 

1014.  The  giving  of  an  instruction  as 
to  what  constituted  contributory  negli- 
petce,  which  although  it  correctly  stated 
the  law,  had  no  application  to  the  facts  of 
the  case,  does  not  constitute  prejudicial 
error.    Pendroy  v.  Great  Northern  R.  Co. 

17  N.  D.  433,  117  N.  W.  631. 

1015.  An  alleged  erroneous  instruction  is 
not  prejudicial  where  no  evidence  in  the 
case  could  uphold  a  view  contrary  to  such 
instruction.  Ewing  v.  Lunn,  22  S.  D.  95, 
115  N.  W.  527. 

1016.  An  erroneous  instruction  is  with- 
out prejudice  to  a  party  who  by  the  uncon- 
tradicted testimony  and  under  instructions 
not  objected  to  is  not  entitled  to  a  differ- 
ent result.  Kirae  v.  Bank  of  Edgemont,  22 
S.  D.  630,  119  N.  W.  1003. 

1017.  A  judgment  will  not  be  reversed 
becanae  of  an  erroneous  instruction  when  it 
affirmatively  appears  from  answers  to  in- 
terrogatories that  such  instruction  did  not 
influence  the  jury  in  reaching  a  verdict. 
Acton  V.  Fargo  &  M.  Street  R.  Co.  —  N. 
D.  — ,  129  N.  W.  225. 

AsSMlt.  

1018.  An  instruction  as  follows  in  an  ac- 
tion for  assault  and  battery:  "You  may 
take_  the  case  and  give  it  just  such  consid- 
eration as  you  would  a  more  serious  affair. 
If  the  law  has  been  violated,  do  not  hesi- 
tate to  treat  it  the  same  as  you  would  any 
other  case,  and  if  it  has  not  been  violated, 
do  just   the    same,"    was    not    prejudicial 

18  in  effect  expressing  the  view  that  the 
ease  was  a  trifling  one,  and  calculated  to 
prejudice  the  plaintiff  in  the  minds  of  the 
jmy,  the  evidence  disclosing  that  defend- 
sat,  a  merchant,  went  upon  the  property  of 
a  ehnrch,  where  a  wall  was  being  erected 
nnder  the  direction  of  the  priest;  that  aft- 
er being  told  to  get  off  the  premises,  the 
priest  attempted  to  push  him  off,  and  that 
a  Knffle  ensued  in  which  both  parties  fell 
to  the  ground,  and  plaintiff  was  slightly 
injured  and  his  clothes  slightly  torn.  Ker- 
ley  V.  Germscheid,  20  S.  D.  363,  106  N.  W. 
136. 

^•sUKemoet    personal    tojnries. 

_  1019.  In  an  action  for  injuries  to  plain- 
tiff's horse  occurring  through  defendant's 
•Hejted  negligence,  it  did  not  constitute  re- 
WTsible  error  to  inform  the  jury  as  to  the 
different  degrees  of  care  and  negligence, 
hut  served  to  more  clearly  define  the  de- 
P^e*  of  care  imposed  upon  the  defendant. 


McBride  v.  Wallace,  17  N.  D.  406,  117  N. 
W.  857. 

1020.  In  an  action  for  personal  injuries 
to  a  passenger  on  a  train,  caused  by  a  train 
breaking  into  two  sections  and  then  com- 
ing together  with  violence,  it  was  not  pre- 
judicial error  to  charge  the  jury  that  the 
law  requires  that  persona  in  charge  of  trains 
must  use  the  utmost  care  and  diligence  in 
making  up  the  train,  where  a  special  find- 
ing 01  the  jury  negatived  any  negligence 
on  the  part  of  the  employees  of  the  defend- 
ant in  making  up  the  train  or  placing  the 
passenger  coach.  Reeves  v.  Chicago,  M.  & 
St.  P.  R.  Co.  —  S.  D.  — ,  123  N.  W.  498. 

1021.  An  instruction  that  the  defendant 
was  liable  for  injuries  inflicted  by  a  vicious 
bull,  which  had  escaped  from  its  enclosure, 
whether  the  owner  knew  it  to  be  vicious  or 
not,  if  the  jury  should  find  that  the  animal 
was  trespassing  at  the  time,  was  reversible 
error  as  it  left  out  of  the  jury's  considera- 
tion the  question  of  the  defendant's  negli- 
gence in  allowing  it  to  escape.  Peterson  v. 
Conlan,  18  N.  D.  205,  119  N.  W.  367. 

1022.  Plaintiff,  not  being  the  owner  or 
entitled  to  the  possession  of  the  real  proper- 
ty on  which  an  animal  was  trespassing  at 
the  time  of  inflicting  an  injury,  cannot  re- 
cover as  for  a  trespass,  and  instructions 
which  charge  that  the  owner  was  liable 
for  an  injury  inflicted  by  a  vicious  bull, 
whether  he  luiew  the  animal  to  be  vicious 
or  not,  if  it  was  trespassing  at  the  time  con- 
stitute reversible  error.  Peterson  v.  Con- 
lan, 18  N.  D.  205,  119  N.  W.  367. 

1023.  In  an  action  to  recover  dam- 
ages for  injuries  inflicted  by  a  vicious  bull, 
a  complaint  was  framed  to  embrace  three 
theories  of  recovery.  First,  that  the  animal 
was  known  by  its  owner  to  be  vicious,  and 
negligently  allowed  to  escape.  Second,  that 
the  animal  was  trespassing  at  the  time  of 
the  injury,  and  the  owner  was  liable  for 
any  damage  done  by  it.  Third,  negligence 
of  the  owner  in  allowing  it  to  escape.  The 
court  submitted  the  issues  to  the  jury  up- 
on the  first  two  theories  only.  Held,  the 
viciousness  of  the  animal  being  conceded 
for  the  sake  of  argument,  that  an  instruc- 
tion that  the  owner  of  the  animal  was  lia- 
ble for  the  injuries  done  by  it  if  the  jury 
should  find  that  it  was  trespassing  at  the 
time  of  the  injury,  whether  the  owner 
knew  of  the  animal's  viciousness  or  not, 
was  reversible  error.  Peterson  v.  Conlan, 
18  N.  D.  205,  119  N.  W.  367. 

(2)   Conflicting. 
See  also  infra,  1047,  1048. 

1024.  Later  and  incorrect  instructions 
were  prejudicial  to  defendant  though  in  the 
earlier  part  of  the  charge  the  law  was  cor- 
rectly given.  State  v.  Kruse,  —  N.  D.  — , 
124  N.  W.  385. 

1025.  A  charge, — "should  you  believe 
.  .  .  beyond  a  reasonable  doubt"  that  a 
confession  was  not  voluntary,  was  not  re-, 
versible  error  because  throwing  the  burden 
of   proof  on   defendant   where   other   later 
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instructions  clearly  required  that  the  jury 
"must  be  satisfied  beyond  a  reasonable 
doubt  that  it  was  voluntary."  State  v. 
Montgomery,  —  S.  D.  — ,  128  N.  W.  718. 

1020.  Though  an  instruction  was  objec- 
tionable which  charged  that  if  the  jury  be- 
lieve from  the  testimony  beyond  a  reason- 
able doubt  that  a  confession  was  not  free 
and  voluntary  but  on  the  contrary  was 
made  under  stress  of  "great  fear"  or 
threats  or  inducements  held  out  to  him,  it 
was  not  prejudicial  to  the  defendant,  where 
that  part  of  the  instruction  was  preceded 
and  followed  by  instructions  that  in  order 
that  they  might  properly  consider  the  con- 
fession they  must  find  beyond  a  reasonable 
doubt  that  such  confession  was  freely  and 
voluntarily  made,  and  where  also  lengthy 
and  complete  instructions  requested  by  the 
defendant  were  given  on  the  sam;  point. 
State  V.  Montgomery,  —  S.  D.  — ,  128  N. 
W.  718. 

(3)  Irrelevant  Itutructiont. 

1027.  A  party  cannot  be  prejudiced  by 
an  erroneous  instruction  which  has  nothing 
to  do  with  the  material  questions  litigat- 
ed. Fowler  v.  Iowa  Land  Co.  18  S.  D.  131, 
99  N.  W.  1095. 

(4)  As  to  Damages. 

Errors  warranting  new  trial,  see  New  Trial, 
18. 

1028.  Submitting  the  measure  of  dam- 
ages to  a  jury  on  a  wrong  theory  is  error 
without  prejudice,  where  the  result  at- 
tained is  the  same  as  would  necessarily 
have  followed,  had  the  question  not  been 
submitted  to  the  jury  at  all.  Kelly  v. 
Pierce,  16  N.  D.  234,  12  L.R.A.(N.S.)  180, 
112  N.  W.  995. 

1029.  An  instruction  in  claim  and  deliv- 
ery for  horses  wrongfully  taken  that  their 
value  was  to  be  determined  as  of  the  time 
of  the  commencement  of  the  action  instead 
of  the  time  of  the  taking  is  harmless 
where  only  thirteen  days  elapsed  from  the 
time  of  taking  to  the  time  of  trial,  and  no 
claim  is  made  that  their  value  was  not 
practicallv  the  same  at  both  times.  Benja- 
min V.  Huston,  16  S.  D.  569,  94  N.  W.  584. 

1030.  Where  there  was  nothing  in  the 
pleadings  or  the  proof  to  furnish  intima- 
tion of  anything  more  than  a  claim  for  ac- 
tual damages  for  a  conversion,  it  was  pre- 
judicial error  for  the  court  upon  its  own 
motion  to  take  the  case  out  of  tlie  ordinary 
rule  of  compensation  by  instructing  the 
jury  upon  the  allowance  of  punitive  dam- 
ages. Reed  v.  Coughran,  21  S.  D.  267,  111 
N.  W.  559. 

1031.  In  an  action  for  personal  injuries 
caused  by  the  negligent  obstruction  of  a 
sidewalk,  in  which  the  complaint  asks  dam- 
ages for  injuries  suffered  and  expenses  in- 
curred only  prfor  to  commencement  of  ac- 
tion, it  is  reversible  error  to  instruct  the 
jury  that  they  may  allow  damages  for  pros- 
pective Buffering  and  loss  of  health  and  fu- 
ture expenses,  although  plaintiff  had  testi- 


fied, without  objection,  that  pain  and  sick- 
ness still  continued  up  to  the  time  of  trial, 
even  though  '  there  was  no  competent  evi- 
dence in  the  case  from  which  the  jury  could 
have  inferred  that  there  might  be  further 
suffering  and  expenses.  Miller  ▼.  McCon- 
nel,  23  S.  D.  137,  120  N.  W.  888. 

(5)  Upon  Facts  and  Evidence;  Witnesses. 

(a)  In  Civil  Cases. 

Instructions,  generally,  see  Trial,  VI.  e,  1. 
See  also  supra,  910. 

1032.  A  charge  in  a  civil  action  which 
may  lead  the  jury  to  believe  that  the  de- 
fendant must  make  out  its  defense  conclu- 
sively, or  by  undisputed  evidence,  is  rever- 
sible error.  Corbett  v.  Great  Northern  R. 
Co.  —  N.  D.  — ,  126  N.  W.  1064. 

1033.  In  the  absence  of  a  request  for 
special  instructions  as  to  the  burden  of 
proof  of  matters  in  mitigation  of  damages 
an  instruction  generally  to  the  effect  that 
the  burden  is  on  plaintiff  in  an  action  of 
conversion  to  prove  by  a  fair  preponderance 
of  evidence  the  allegations  of  his  complaint 
is  not  objectionable.  Casey  v.  First  Nat. 
Bank,  —  N.  D.  — ,  126  N.  W.  1011. 

1034.  A  charge  by  the  court  that  the  bur- 
den of  proof  in  an  action  to  recover  cer- 
tain property  alleged  to  hare  been  convert- 
ed, is  upon  the  plaintiff  to  establish  by  a 
preponderance  of  evidence  that  the  defend- 
ants confederated  together  and  disposed  of 
the  property,  is  error,  when  given  after  all 
of  the  evidence  as  to  the  disposition  of  thu 
property  had  been  stricken  out.  Sheffield  v. 
Kveleth,  17  S.  D.  461,  97  N.  W.  367. 
Assnmptloa  of  fa«ts. 

Instructions,    generally,    see    Trial,    VL    e, 
1,  6. 

1036.  An  instruction  that  the  sale  of  all 
of  a  man's  property  when  he  is  largely  in 
debt,  is  evidence  of  fraud,  is  reversible  er- 
ror, where  the  evidence  does  not  tend  to 
prove  that  he  was  largely  in  debt  but  only 
that  he,  with  others  was  indebted  for  some 
farm  machinery.  Aldous  v.  Olverson,  17 
S.  D.  190,  95  N.  W.  917. 

1036.  It  is  not  reversible  error  for  the 
trial  court  to  instruct  the  jury  that  the 
"plaintiff,  it  seems,  was  at  the  time  of  the 
making  of  these  two  notes  a  minor,  and  be- 
came of  age  on  the  1st  day  of  September," 
it  being  undisputed  that  the  contract  was 
entered  into  more  than  five  months  before 
plaintiff  reached  the  age  of  21  years, 
and  the  only  defense  being  that  of  alleged 
ratification.  Helland  v.  Colton  State  Bank, 
20  S.  D.  325,  106  N.  W.  60. 

1037.  It  was  not  prejudicial  to  the  de- 
fendant in  an  action  for  commissions  for 
finding  a  purchaser  for  lands,  that  the 
court  in  his  instruction  assumed  that  there 
was  an  agency  to  sell  the  land,  instead  of 
an  agency  to  find  a  purchaser  where  the  in- 
structions were  clear  that  the  plaintiff  was 
entitled  to  recover  if  he  found  a  purchaser 
able,  ready,  and  willing  to  purchase  on  the 
terms  fixed  by  the  vendor.  Dilger  v.  Grif- 
fith, —  S.  D.  — ,  128  N.  W.  487. 
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1038.  A  charge  erroneoualy  assuming 
that  it  is  the  master's  duty  to  furnish  scaf- 
folding for  worlcmeu  is  not  prejudicial 
when  the  jury  found  that  the  master  or- 
dered tlie  scaiTolding  erected  and  thereby 
assumed  the  duty  of  rendering  it  a  safe 
place  to  work.  Lang  v.  Bailes,  —  N.  D.  — , 
125  N.  W.  891. 

(b)  In  Criminal  Case*. 
Instructions,  generally,  see  Trial,  VI.  e,  2. 

1039.  A  charge  that  it  was  not  necessary 
to  prove  the  act  of  intercourse  in  a  rape 
trial  on  the  date  which  the  state  elected 
to  prove,  was  error  where  there  were  sever- 
al acts  each  constituting  a  separate  crime 
brought  out  in  the  evidence.  State  v. 
Kiggg,  —  S.  D.  — ,  126  N.  W.  509. 

1U40.  There  being  no  conflict  in  the  tes- 
timony with  reference  to  any  material  is- 
sue, it  was  error  without  prejudice  in  a 
criminal  case,  to  cbarge  the  jury  that  they 
hod  the  right  to  disregard  the  uncorrob- 
orated testimony  of  any  witness  if  satisfied 
from  the  evidence  or  anything  that  comes 
up  in  the  course  of  the  trial  that  he  has 
testified  falsely  to  any  matter.  State  v. 
Kinney,  21  S.  D.  390,  113  N.  W.  77. 

1041.  The  omission  of  the  word  "gener- 
al" in  the  court's  charge  to  the  jury,  in 
which  it  instructed  them  that  a  witness 
might  be  impeached  hy  witnesses  who  testify 
that  they  are  acquainted  with  the  reputa- 
tion of  the  witness,  is  not  erroneous,  as  such 
omission  was  a  technical  error  for  which  ac- 
cused is  not  entitled  to  a  reversal  of  the 
judgment,  under  S.  D.  Code  Crim.  Proc., 
i  500,  providing  that  the  cowt  may  give 
judgment  without  regard  to  technical  er- 
rors or  defects  which  do  not  affect  the  sub- 
stantial rights  of  the  parties.  State  ▼. 
Madison.  23  S.  D.  584,  122  N.  W.  647. 

1042.  In  a  prosecution  for  assault  with 
intent  to  kill,  by  shooting,  the  court's 
charge  that  the  jury  could  infer  an  intent 
to  kill  if  accused  was  at  the  time  capable 
of  forming  an  intent,  the  evidence  being 
nndisputed  as  to  the  fact  that  accused  shot 
at  and  hit  person  assaulted,  is  erroneous 
because  of  precluding  the  jury  from  finding 
Bccneed  guilty  of  the  lesser  offense,  for 
though  the  failure  to  charge  regarding  the 
lesser  offense  wa?  not  reversible  error  in 
the  atwence  of  any  request  to  so  charge  on 
the  part  of  the  accused,  it  was  clearly 
prejudicial  to  accused  to  create  the  impres- 
aion  that  the  fact  of  the  shooting  in  itself 
coald  give  rise  to  no  other  inference  than 
that  of  an  intent  to  kill,  as  whether  the 
shooting  was  done  with  intent  to  kill  or 
merely  to  injure,  or  without  any  unlawful 
purpose,  was  for  the  jury  to  determine  from 
all  the  evidence,  and  they  must  have  re- 
eeived  the  impression  that  they  were  to  in- 
fer an  intent  to  kill  from  the  fact  of  shoot- 
ing, and  no  other  inference  could  arise. 
State  v.  Frazer,  23  S.  D.  804,  121  N.  W. 
iM. 


Aa  to  burden  of  proof. 

1043.  An  instruction,  as  to  the  corrob- 
oration of  witnesses,  is  not  prejudicially 
erroneous  in  not  stating  that  corroboration 
may  be  given  to  the  testimony  of  a  witness 
by  facts  and  circumstances  occurring  at 
the  trial,  as  well  as  by  testimony.  State  v. 
Winney,  —  N.  D.  — ,  128  N.  W.  680. 

1044.  Upon  the  trial  of  a  person  charged 
with  murder,  in  which  one  of  the  defenses 
relied  on  is  justifiable  homicide,  or  self- 
defense,  it  is  prejudicial  error  to  instruct 
the  jury  that  the  burden  of  proof  is  upon 
the  defendant  to  establish  such  defense  by 
a  preponderance  of  the  evidence.  State  v. 
Hazlet,  16  N.  D.  426,  113  N.  W.  374. 

Aa  to  reasonable  donbt. 
See  also  supra,  1025. 

1045.  It  is  not  reversible  error  to  charge, 
in  a  prosecution  for  keeping  a  saloon  open 
on  Sunday,  that  reasonable  doubt  which  en- 
titles an  accused  to  an  acquittal  is  a  doubt 
of  guilt,  reasonably  arising  from  all  the 
evidence,  and  "must  be  such  a  doubt  as  the 
juror  is  able  to  give  a  reason  for,"  where 
such  statement  is  qualified  by  the  further 
charge  that  a  reasonable  doubt  is  that 
state  of  the  case  which,  after  the  entire 
comparison  and  consideration  of  all  the 
evidence  leaves  the  mind  of  the  juror  in  a 
condition  that  he  cannot  say  and  feel  an 
abiding  conviction  to  a  moral  certainty  of 
the  guilt  of  the  accused  as  charged  in  the 
information.  State  v.  Grant,  20  S.  D.  164, 
105  N.  W.  97,  11  A.  &  E.  Ann.  Cas.  1017. 

[Cited  in  note  in  16  L.R.A.(N.S.)  203 
on  propriety  of  instruction  as  to  what 
is  a  reasonable  doubt.] 

(6)  Particular  Criminal  Matters. 

Instructions  on  facts  and  evidence,  see  su- 
pra, VIL  k,  6,  o,  (5),  (b). 
See   also   infra,   1091. 

1046.  While  it  is  a  technical  error  for 
the  court,  in  a  criminal  prosecution,  to 
charge  the  jury  that  as  a  matter  of  law 
every  person  who  is  guilty  of  an  assault 
with  intent  to  commit  any  felony  is  pun- 
ishable by  imprisonment  in  the  State  Pris- 
on or  in  the  county  jail  for  designated 
terms,  in  view  of  the  fact  that  the  jury 
was  not  authorized  to  determine  the  penal- 
ty to  be  imposed  in  case  of  a  verdict  of 
guilty,  it  was  not  prejudicial,  and  not 
ground  for  reversing  the  judgment.  State 
v.  Egland,  23  S.  D.  323,  121  N.  W.  798. 

1047.  An  instruction  defining  "felonious- 
ly" though  erroneous,  was  not  prejudicial 
where  subsequent  instructions  were  proper- 
ly given  as  to  the  elements  essential  to 
constitute  the  crime  with  which  defendant 
was  charged.  State  v.  Denny,  17  N.  D.  519, 
117   N.  W.  869. 

10487  In  a  prosecution  for  larceny,  the 
statement  by  the  court,  after  charging  that 
the  placing  of  a  brand  upon  the  stolen 
property  is  prima  facie  evidence  of  an  in- 
tention to  appropriate  the  property,  "So 
the  question  for  this  jury,  and  probably 
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the  main  question,  will  be,  who  was  the 
owner  of  this  colt?"  did  not  constitute  re- 
versible error,  where  the  court  later  in  the 
charge  stated:  "If  you  find  from  the  evi- 
dence that  there  is  an  honest  mistake  in 
^his  case  you  will  say  who  has  made  the 
mistake.  If  the  defendant  claimed  this 
horse  through  an  honest  mistake,  he  could 
not  be  held  guilty  of  the  crime  charged, 
or  of  any  other  charge."  State  v.  Bjelk- 
Strom,  20  S.  D.  1,  104  N.  W.  481. 

1049.  In  a  prosecution  for  receiving 
stolen  property  knowing  tlie  same  to  have 
been  stolen,  it  is  unnecessary  to  allege  or 
prove  who  the  thief  was.  It  is  according- 
ly held  that  an  instruction  to  the  effect 
that  it  is  immaterial  who  committed  the 
larceny,  was  not  prejudicial  where  the 
proof,  in  no  manner  tended  to  implicate 
the  defendant  in  such  larceny.  State  v. 
Denny,  17  N.  D.  519,  117  N.  W.  869. 

1050.  In  prosecution  for  larceny  of  prop- 
erty in  possession  of  an  agent,  it  was  not 
prejudicial  error  for  court  to  charge  that 
the  information  charged  the  accused  with 
taking  property  belonging  to  one  M.,  stat- 
ing the  substance  of  the  information,  but 
adding,  "then  in  charge  of  the  complain- 
ing witness,  L.,"  such  words  not  being  in 
the  information,  where  the  evidence  all 
tended  to  show  that  the  property,  though 
that  of  M.,  was  in  the  possession  of  L  at 
the  time  it  was  taken.  State  v.  Bjelk- 
strom,  20  S.  D.  1,  104  N.  W.  481. 

1051.  In  prosecution  for  shooting  at  an- 
other with  a  firearm,  with  the  intent  to  do 
bodily  harm,  an  instruction  that  the  jury 
might  find  the  defendant  guilty  whether 
the  gun  was  shot  off  by  the  defendant  or 
not  provided  they  found  that  he  aimed  the 
same  at  the  prosecuting  witness  with  in- 
tent to  do  so,  is  reversible  error.  State  v. 
Hunskor,  16  N.  D.  420,  114  N.  W.  996. 

1052.  Instructions  to  the  effect  that  the 
reasonable  time  within  which  a  man's 
angry  passions  have  to  cool  so  as  to  affect 
the  degree  of  homicide  is  that  time  within 
which  the  passions  of  an  ordinarily  reason- 
able man  would  have  cooled  under  like  cir- 
cumstances, were  improper  and  constituted 
prejudicial  error.  State  v.  Hazlet,  16  N. 
D.  426,  113  N.  W.  374. 

6.  Failure  or  Refusal  to  Inttruot. 

(1)   Oenerally. 

1053.  In  action  for  damages  for  breach 
of  an  agreement  not  to  practice  medicine 
or  engage  in  pharmacy,  on  the  sale  of  a 
drug  store  and  good  will  of  practice,  it  was 
error  to  refuse  to  give  an  instruction  re- 
quested by  defendant:  "If  you  find  from 
the  evidence  in  the  case  that  the  defendant 
obtained  the  permission  of  plaintiff  to 
make  certain  calls  or  professional  visits  up- 
on patients  in  B.,  then  plaintiff  cannot  re- 
cover on  said  contract  for  making  such  pro- 
fessional calls,"  where  there  was  no  evi- 
dence of  professional  calls  except  upon  two 
or  three  patients,  and  as  to  one  of  those 
there  was  some  question  as  to  whether  the 


call  was  professional,  and  the  patient  to 
whom  aefendant  seemed  to  have  rendered 
the  greater  and  only  very  material  service 
was  visited  several  times  by  defendant,  in 
regard  to  which  he  testified  he  had  plain- 
tiirs  consent,  as  it  could  not  be  determined 
bow  much  weighi  the  jury  gave  to  the  evi- 
dence relating  to  the  attendance  upon  such 
patient  in  arriving  at  its  conclusion  that 
defendant  had  broken  his  agreement. 
Brown  v.  Edsall,  23  S.  D.  610,  122  N.  W. 
658. 
Bepetitton*. 

1054.  The  refusal  of  a  request  which  hu 
been  covered  by  the  instructions  of  the 
court  is  not  reversible  error.  Waterhouse 
V.  Jos.  Schlitz  Brewing  Co.  16  S.  D.  592, 
94  N.  W.  687. 

1055.  It  is  not  reversible  error  to  refuse 
requested  instructions  if  the  substance  of 
such  instructions  is  covered  by  the  charge 
as  given  by  the  court  on  its  own  motion. 
State  V.  Hayes,  23  S.  D.  596,  122  N.  W. 
652.  State  v.  Jackson,  21  S.  D.  494,  113 
N.  W.  880,  16  A.  &  E.  Ann.  Cas.  87. 

1056.  Where  certain  instructions  asked 
for,  correct  in  themselves,  are  fully  covered 
by  those  given,  with  the  exception  of  an 
immaterial  clause,  the  party  assigning  er- 
ror therefor  is  not  prejudiced  by  the 
court's  refusal  to  give  the  instruction  in 
the  words  asked  for  by  such  party.  Miles 
V.  Penn  Mut.  L.  Ins.  Co.  23  S.  D.  400,  122 
N.  W.  249. 

Criminal  oases. 

1057.  Error  cannot  be  predicated  upon 
the  refusal  of  the  court  at  the  close  of  the 
state's  case  to  advise  the  jury  to  return  a 
verdict  of  not  guilty,  as  the  jury  is  not 
bound  by  such  advice.  State  v.  Albertson, 
—  N.  D.  — ,  128  N.  W.  1122. 

1058.  On  the  trial  of  a  party  for  bur- 
glary with  intent  to  steal,  where  the  evi- 
dence upon  material  points  in  the  case  is 
conflicting,  it  is  error  to  refuse  an  instruc- 
tion for  the  defendant  fairly  presenting  the 
law  on  the  theory  of  the  case  contended  for 
by  him,  having  a  basis  in  the  evidence  on 
which  to  rest.  State  v.  Tough,  12  N.  D. 
425,  96  N.  W.  1025. 

1059.  The  refusal  to  give  an  instruction 
in  a  trial  for  embezzlement,  that  the  jury 
could  not  find  the  defendant  guilty  unless 
they  found  that  if  the  property  was  con- 
verted by  any  other  person  than  the  defend- 
ant, it  was  embezzled  with  the  knowledge 
of  the  defendant,  did  not  constitute  reversi- 
ble error  where  the  court  instructed  that 
the  jury  could  not  find  the  defendant  guil- 
ty unless  they  were  satisfied  beyond  a  rea- 
sonable doubt  that  the  defendant  either 
alone  or  in  connection  with  some  other  per- 
son did  actually  embezzle  the  property,  oth- 
wise  to  acquit  him.  State  v.  Allen,  21  S. 
D.   121,   110  N.  W.  92. 

1060.  On  a  prosecution  for  an  assault 
with  a  dangerous  weapon  with  intent  to  do 
bodily  harm,  failure  of  the  court  to  char^ 
that  the  jury  might  find  the  defendant  guil- 
ty of  a  simple  assault  is  favorable  to  the 
accused,  as  it  is  to  be  presumed  that  th« 
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jury  beeded  tbe  instructions  and  if  they 
believed  him  guilty  of  a  simple  assault  they 
would  have  acquitted.  State  v.  Sutterfleld, 
22  S.  D,  584,  119  N.  W.  548. 

(2)    Failure   to  Request  Inttruottona. 
See  also  supra,  811,  1033,  1042. 

1061.  The  omission  of  the  court  to  in- 
struct upon  any  given  question  or  issue  is 
not  reversible  error  unless  it  was  first  re- 
quested to  instruct  thereon.  Garrigan  v. 
Kennedy,  19  S.  D.  11,  117  Am.  St.  Rep.  927, 
101  N.  W.  1081,  8  A.  ft  E.  Ann.  Cas.  1125. 

1062.  The  appellant  cannot  complain 
that  the  instructions  were  not  made  explicit 
enough,  where  be  did  not  present  to  the 
court  requests  covering  the  matter  more 
fully.  Connell  v.  Canton,  —  S.  D.  — ,  124 
K.  W.  839. 

1063.  A  party  cannot  complain  if  the 
court's  instructions  are  not  as  full  and 
complete  as  they  should  have  been,  if  no 
special  instructions  were  submitted  or  re- 
quested. Belknap  v.  Belknap,  20  8.  D.  482, 
107  N.  W.   602. 

1064.  The  omission  of  the  trial  court  to 
instruct  upon  any  given  question  or  issue 
will  not  be  regarded  as  reversible  error, 
unless  it  has  l>een  requested  to  give  the  in- 
structions omitted.  Lunschen  v.  Ullom,  — 
S.  D.  — ,  127  N.  W.  463. 

1065.  Failure  to  instruct  that  appellant 
was  entitled  to  7  per  cent  intereist  per  an- 
nun  on  all  counterclaims  allowed  him  by 
the  jury  from  maturity  to  the  date  of  tbe 
veriUct  was  not,  reversible  error,  where  no 
proper  request  was  made  to  so  instruct. 
Landis  t.  Fyles,  18  N.  D.  587,  120  N.  W. 
566. 

1066.  The  contention  that  if  a  defendant 
desired  an  instruction  limiting  the  damage 
OB  the  flooding  of  lands  to  the  crops  de- 
stroyed he  should  have  so  requested  is  not 
tenable  where  the  court  in  the  course  of 
the  trial  decided  that  evidence  as  to  the 
damage  done  the  real  property  was  inad- 
nissible.  Tossini  v.  Cascade  Mill.  Co.  22 
8.  D.  377,  117  N.  W.  1037. 

1067.  Where,  at  the  time  testimony  was 
stricken  out,  the  court  fully  cautioned  the 
jory  to  disregard  the  same,  an  omission 
to  again  instruct  the  jury  to  disregard 
soeh  testimony  is  not  error,  especially 
when  no  request  is  made  for  such  an  in- 
struction. State  T.  Tracy,  —  N.  D.  — ,  129 
N.  W.  1033. 

Oriilaal  cases. 

1068.  The  failure  to  instruct  the  jury  in 
express  terms  that  they  are  the  sole  judges 
of  questions  of  fact,  if  ever  prejudicial 
error,  is  not  so  where  the  charge  in  sub- 
stance so  states,  and  there  is  no  request  for 
a  meeifie  instruction  on  that  point.  State 
V.  Fleming,  —  N.  D.  — ,  126  N.  W.  566. 

1069.  Where  the  statute  does  not  specific- 
ally require  the  court  on  its  own  volition, 
to  state  all  the  law  applicable  to  the  case, 
but  leaves  it  discretionary  with  the  court 
in  the  first  place  to   instruct  upon  those 
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matters  which  it  believes  pertinent  to  the 
evidence  received,  then  no  error  can  be 
claimed  for  failure  of  the  court  to  instruct 
upon  any  phase  of  the  case,  unless  the  court 
fails  to  so  instruct  after  request  made  for 
such  instruction.  State  v.  Colvin,  —  S. 
D.  — ,    124  N.   W.   749. 

1070.  On  a  prosecution  for  an  assault 
with  a  dangerous  weapon  with  intent  to 
commit  bodily  harm  the  court  did  not  err 
in  failing  to  charge  that  the  defendant 
might  be  found  guilty  of  simple  assault 
where  no  request  was  made  for  such  an  in- 
struction and  no  exception  taken  for  fail- 
ure to  give  it.  State  v.  Sutterfleld,  22  S. 
D.  584,  110  N.  W.  548. 

1071.  While  in  a  trial  for  shooting  with- 
out justifiable  or  excusable  cause  with  in- 
tent to  kill  another,  a  simple  assault  is  in- 
cluded in  the  offense  charged  and  the  jury 
might  have  returned  a  verdict  therefor,  it 
is  not  reversible  error  for  the  trial  court 
to  fail  to  charge  on  the  right  to  convict  of 
the  lesser  offense  where  no  instruction  with 
reference  thereto  was  requested.  State  t. 
Horn,  21  8.  D.  237,  111  N.  W.  552. 

«.  Modiflcatio»  of  Inatructiont. 

1072.  It  is  reversible  error  for  a  trial 
judge  to  read  an  instruction,  as  an  instruc- 
tion requested  by  one  of  the  parties,  in 
language  substantially  different  from  that 
requested.  Rood  t.  Dutcher,  23  8.  D.  70, 
120  N.  W.  772. 

6.  As  to  Remarks  or  Conduct  of  Judge. 
See  also  supra,  904. 

1073.  A  party  whose  address  to  the  jury 
contains  statements  subject  to  objection 
cannot  complain  because  the  trial  court  dis- 
approved of  them.  Miles  v.  Penn  Mut.  L. 
Ins.  Co.  23  S.  D.  400,  122  N.  W.  249. 

1074.  It  was  bad  practice  though  not 
prejudicial  error  for  the  trial  judge  to  ad- 
minister certain  admonitions  to  the  -de- 
fendant while  the  latter  was  testifying,  as 
to  the  consequences  of  giving  perjured  tes- 
timony, even  though  the  jury  had  been  sent 
from  the  room.  Zink  t.  Lahart,  10  N.  D. 
56,  110  N.  W.  931. 

1075.  A  statement  by  the  court  that  if 
defendant  told  the  truth  then,  it  wont  hurt 
him  now,  made  in  response  to  a  statement 
by  counsel  for  the  defendant  on  a  trial 
for  murder,  when  ruliug  upon  an  objection 
made  to  the  admission  of  a  statement  of 
the  defendant  at  the  coroner's  inquest  while 
not  strictly  proper  is  not  reversible  error. 
State  V.  Coleman,  17  8.  D.  594,  98  N.  W. 
176. 

7.  As  to  Jury;  Conduct  of  Trial;  Practice. 

a.  In  General. 

Presumption  as  to  jury,  see  supra,  540,  541. 
Waiver  of  objection  to  discharged  jury,  see 
supra,  824. 
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Review  of  diBcretion  as  to,  see  supra,  Vll. 
f.  3,  g. 

First  raising  question  on  appeal,  see  su- 
pra, VII.  f,  5. 

1076.  Merely  informing  the  jury  which 
has  requested  the  testimony  of  a  witness 
to  be  read  to  it  on  Sunday  that  the  re- 
quest will  be  complied  with  the  following 
morning  will  not  require  a  reversal  of  the 
cause  if  the  jury  do  not  wait  for  the  evi- 
dence but  agree  on  a  verdict  on  Sunday. 
Auld  V.  Cathro,  —  N.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  128  N.  W.  1026. 

1077.  Where  the  county  court  appoints 
an  administrator,  and  thereupon  several 
other  petitioners  appeal  to  th«  circuit 
court,  and  after  the  appeals  are  perfected 
another  petitioner  files  his  petition  in  the 
county  court  and  appeals  to  the  circuit 
co'irt,  whereupon  the  appeals  are  by  con- 
sent heard  together,  it  was  not  prejudicial 
error  to  allow  the  administrator  to  partici- 
pate in  the  trial,  the  only  issue  involved 
being  whether  any  of  the  several  claimants 
were  related  to  the  decedent,  the  trial  be- 
ing by  the  court  without  a  jury.  Re  Mc- 
Clellan,  20  S.  D.  498,  107  N.  W.  681. 

1078.  Under  S.  D.  Pol.  Code  1003,  §  934, 
M  amended  by  S.  D.  Laws  1905,  chap.  90, 
the  action  of  the  trial  court  in  appointing 
an  attorney  to  assist  the  state's  attorney 
in  a  trial  is  wholly  discretionary,  and  can- 
sot  constitute  reversible  error.  State  v. 
./ohnson,  —  S.  D.  — ,  124  N.  W.  847. 

1079.  Where  the  trial  court  upon  the 
trial  admitted  a  deposition  "pro  forma," 
citch  being  notice  to  both  sides  that  there- 
after the  court  might  strike  out  part  or  all 
uf  such  deposition,  if  the  party  introducing 
II  was  not  satisfied  to  rest  on  such  evi- 
dence as  would  be  left  in  case  any  part  of 
«uch  deposition  was  stricken  out,  he  should 
either  nave  submitted  further  testimony, 
•3T  at  the  time,  sought  a  continuance  to 
procure  the  same,  otherwise,  he  must  be 
held  to  rely  solely  upon  the  competency  of 
the  witness,  and  the  competency  of  the  evi- 
dence stricken,  and  he  therefore  cannot 
have  been  prejudiced  by  the  court  with- 
holding its  rulings  upon  the  objection  to 
the  admission  of  the  deposition.  Chapman 
V.  Greene,  —  8.  D.  — ,  130  N.  W.  30. 

1080.  A  statement  of  case  which  shows 
that  a  law  action  triable  to  a  jury  as  a 
/natter  of  strict  legal  right  was  tried  to 
the  court  without  a  jury,  under  N.  D. 
Kcv.  Codes  1899,  §  6630,  over  defendant's 
objection,  and  a  jury  was  not  waived,  pre- 
sents a  mistrial,  which  requires  a  reversal 
of  the  judgment  and  a  new  trial.  Hanson 
V.  Carlblom,  13  N.  D.  361,  100  N.  W.  1084. 
Election  lietireen  oonnts. 

Election     between     counts,    generally,    see 
Trial,  VIII.  f. 

1081.  Where  the  evidence  tends  to  show 
that  two  independent  offenses  were  com- 
mitted under  such  circumstances,  it  is  pre- 
judicial error  to  refuse  to  compel  the  state 
to  elect  which  transaction  it  will  rely  on 
for  conviction   before  the  defendant  offers 


any  evidence  in  his  defense,  where  the  in- 
formation   would    cover    either.      State    v. 
PouU,  14  N.  D.  667,  105  N.  W.  717. 
Order  of  proof. 

1082.  It  was  not  reversible  error  to  per-, 
mit  the  plaintiff  after  resting  his  case,  to 
introduce  evidence  to  prove  a  point  not  in 
issue,  which  did  not  tend  to  rebut,  deny, 
or  explain  anything  put  in  evidence  by 
the  defendant.  Schott  v.  Swan,  21  S.  D. 
639,  114  N.  W.  1005. 

1083.  Reversible  error  cannot  be  predi- 
cated upon  a  ruling  of  the  court,  over- 
ruling an  objection  to  the  admission  of 
an  accoimt  book,  where  the  objection  was 
made  "unless  the  defendants  supplement  it 
with  proof  that  those  accounts  were  cor- 
rect and  closed  up,"  since  such  objection 
was  simply  to  the  order  of  proof.  Red- 
water  Land  &  Canal  Co.  v.  Reed,  —  S.  D> 
— ,  128  N.  W.  702. 

Receptloir  of  Terdlot. 

1084.  A  trivial  irregularity  in  receiving,, 
reading,  and  filing  the  verdict  of  a  jury 
in  the  absence  of  the  clerk,  in  violation  of 
8.  D.  Rev.  Code  Civ.  Proc.  §  266,  will  not 
justify  a  reversal  of  the  judgment,  where 
it  affirmatively  appears  that  the  appellant 
was  in  no  manner  prejudiced  thereby,  and 
entered  no  specific  objection  at  the  .time- 
State  ex  rel.  Bcrge  v.  Patterson,  18  S.  D> 
261,  100  N.  W.  162. 

h.  Continuance. 

Review  of  discretion  as  to,  see  supra,  VII. 
f,  3,  c. 

1086.  Where  the  defendant  in  a  triaf 
for  grand  larceny,  was  entitled  to  a  con- 
tinuance for  the  purpose  of  procuring  the- 
testimony  of  a  witness,  and  it  appeared 
that  such  testimony  was  material  and 
would  contradict  the  testimony  connectin.t; 
the  accused  with  the  alleged  crime,  and 
the  defendant  knew  of  no  other  witness  who 
could  give  the  same  testimony,  and  the 
absent  witness  was  a  resident  of  the  state 
but  was  temporarily  absent  on  account  of 
S'Ckness,  and  the  application  for  the  con- 
tinuance was  made  at  the  same  term  at 
which  the  information  was  filed,  and  it  was 
a  reasonable  certainty  that  his  presence 
could  he  had  at  the  next  term  it  was  re- 
versible error  for  the  trial  court  to  per- 
mit the  state  to  avoid  the  continuance  to 
which  the  defendant  was  entitled,  by  mere- 
ly permitting  the  affidavit  detailing  the 
testimony  that  the  absent  witness  would 
give  if  present,  to  be  read  on  the  trial  as 
evidence  on  the  defendant's  behalf.  State 
V.  Wilcox,  21  S.  D.  632,  114  N.  W.  687. 

c.  iEielectton  and  Swearing  of  Jurors. 

Review  of  discretion  as  to,  see  supra,  641— 

643. 
New  trial  for  disqualification  of  juror,  see 

New  Trial,  34,  35. 

1086.  Prejudicial  error  is  not  committed 
by  overruling  challenges   for   bias   to   two 
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jurors  where  the  defendant  did  not  exer- 
cise any  of  his  peremptory  challenges. 
SUte  T.  Johnson,  —  8.  D.  — ,  124  N.  W. 
847. 

1087.  In  a  prosecution  for  murder,  a 
eliallenge  to  the  panel  was  made  by  accused 
sod  allowed,  whereupon  the  court  ordered 
the  sheriff  to  summon  a  special  panel,  to 
which  no  objection  or  exception  was  made. 
On  the  return  of  the  special  panel  the  ac- 
cused interposed  a  challenge  thereto  be- 
cause of  implied  and  actual  bias  of  the 
sheriff,  because  his  name  was  indorsed  as 
witness  on  the  information,  and  because 
he  had  apprehended  accused,  collected  and 
preserved  evidence  against  him,  had  talked 
with  material  witnesses  for  the  state  and 
had  formed  an  opinion ;  which  challenge  wa.4 
disallowed.  The  special  panel  being  ex- 
hausted, the  court  ordered  the  sheriff  to 
summon  a  second  special  panel,  to  which 
no  objection  or  exception  was  interposed. 
On  the  return  thereof  accused  interposed 
the  same  challenge  as  to  the  first,  and  court 
declined  to  permit  accused  to  again  examine 
the  sheriff.  Held:  not  reversible  error 
when  the  accused  did  not  object  to  the  or- 
der appointing  sheriff  as  officer  to  summon 
panel,  and  made  no  offer  of  proof  different 
form  that  introduced  in  suijport  of  pre- 
vious challenge.  State  t.  Hayes,  23  S. 
D.  596,  122  N.  W.  652. 

1088.  An  accused  cannot  complain  that 
an  assistant  prosecutor  was  not  present 
at  the  opening  of  the  trial,  where  after 
three  jnrors  have  been  accepted  and  sworn 
eonnsel  for  accused  announce  that  their 
attention  had  been  called  to  a  memorandum 
by  the  county  attorney  that  additional 
counsel  would  be  present  and  participate 
in  the  trial  and  the  court  offered  {o  allow 
counsel  for  accused  to  examine  the  three 
jnrors  as  to  their  qualifications  or  rela- 
tions with  such  assistant  prosecutor,  which 
was  declined,  and  no  exception  was  taken 
to  the  direction  of  the  court  that  the  exam- 
ination proceed;  and  where  after  ten  jurors 
had  been  sworn  such  assistant  prosecutor 
had  appeared,  and  opportunity  was  afford- 
ed counsel  for  the  accused  to  re-examine 
«n  accepted  jurors  concerning  their  rela- 
tions to  such  assistant  prosecutor,  which 
was  declined  bv  the  accused.  'State  v. 
Flute,  20  S.  D.  562,  108  N.  W.  245. 

d.  Conduct  and  Coercion  of  Jury. 

As  ground  for  new  trial,  see  New  Trial,  36- 
42. 

1089.  In  an  action  for  services  rendered 
in  the  collection  of  notes  for  defendant  the 
contention  that  the  jury  disregarded  the 
instructions  of  the  court  is  without  nierit 
where  it  appears  that  the  court  submitted 
to  the  jury  to  determine  whether  the  plain- 
tiff in  fact  purchased  the  notes  or  secured 
the  amount  due  upon  the  same  and  the  jury 
found  a  general  verdict  in  favor  of  the 
plaintiff  and  also  that  he  was  not  the  pur- 
chaser of  the  notes.  Koch  v.  Lunschen,  22 
S.  D.  220.  116  N.  W,  1124. 


1090.  Overzealousness  of  the  judge  in 
urging  the  jury  to  agree  is  not  reversible 
error  when  he  does  not  suggest  the  form 
of  the  verdict  and  it  is  clearly  right  on  the 
evidence.  State  v.  Kinney,  21  8.  D.  390, 
113  N.  W.  77. 

1001.  Tt  was  error  without  preiudice  where 
the  trial  court  recalled  the  jury  several 
times  upon  his  own  motion  for  further  in- 
structions, given  in  language  which  could 
not  be  sanctioned  under  ordinary  circum- 
stances, where  the  elements  of  the  offense 
were  established  by  undisputed  evidence 
and  was  admitted  by  the  defendant  and 
the  jury  could  not  have  been  coerced. 
State  v.  Kinney,  21  S.  D.  300,  113  N.  W. 
77. 

e.  Submission  of  Issues;  Directing  Verdict. 

Presumptions  as  to,  see  supra,  542-544. 
First  raising  question  as  to,  on  appeal,  see 

supra,  754,  781,  782. 
Waiver  of  objections  to,  see  supra,  VII.  g,  4. 
Errors  requiring  new  trial,  see  New  Trial, 

22-24. 
Direction  of  verdict,  generally,  see  Trial,  V. 
See  also  infra,  1115. 

1092.  In  reviewing  a  ruling  of  the  trial 
court  in  directing  a  verdict  the  testimony 
will  be  construed  in  its  most  favorable  light 
towards  the  party  against  whom  such  rul- 
ing is  made,  and  all  reasonable  and  legiti- 
mate inferences  which  can  be  deduced  in 
his  favor  will  be  deduced  therefrom;  and 
when  thus  considered,  if  it  can  be  said 
that  reasonable  men  may  fairly  differ  in  the 
conclusion  to  be  reached  thereon,  such  rul- 
ing will  be  held  reversible  error.  First  Nat. 
Bank  v.  Bakken,  17  N.  D.  224,  116  N.  W. 
92. 

1093.'  When  there  is  a  substantial  con- 
flict in  the  testimony,  it  is  reversible  error 
to  direct  a  verdict,  such  action  by  the 
court  being  a  clear  invasion  of  the  province 
of  the  jury,  as  the  jury,  and  not  tlie  court, 
must  determine  the  credibility  of  the  wit- 
nesses. Zink  V.  Lahart,  16  N.  D.  56,  110  N. 
W.  031. 

1094.  In  reviewing  the  action  of  a  trial 
court  in  denying  a  motion  by  ilefcnUaiit 
for  a  directed  verdict,  if  it  appears  that  the 
sufficiency  of  the  evidence  introduced  to 
support  the  complaint  is  in  some  doutt, 
and  that  the  jury  rendered  a  verdict  in 
plaintiff's  favor,  the  ruling  of  the  trial  court 
submitting  the  question  of  fact  to  tha  jury 
will  not  be  disturbed.  Forszen  v.  Hurd, 
-r-  N.  D.  — ,  126  N.  W.  224. 

1095.  Under  the  principle  of  de  minimis 
non  curat  lex  refusal  to  direct  a  verdict  for 
39  cents,  although  erroneous,  does  not  con- 
stitute ground  for  reversal,  where  no  ques- 
tion of  costs  is  involved.  McGrego^  v. 
Harm,  —  N.  D.  — ,  30  L.R.A.(N.S.)  649, 
125  N.  W.  885. 

1005a.  A  judgment  dismissing  an  action 
on  the  theory  that  the  complaint  did  not 
state  a  cause  of  action  will  be  reversed  on 
appeal  where  defendant  concedes  that  the 
action  of  the  court  below   was  erroneous, 
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and  an  inspection  of  the  complaint  allows 
it  to  be  sufficient.  Myren  v.  I^rson,  —  N. 
D.  — ,  130  N.  W.  1131. 

1096.  It  was  not  prejudicial  to  tiie  "de- 
fendant who  denied  bis  agency,  for  the 
court  to  fail  to  submit  to  the  jury  the  ques- 
tion of  the  agency,  where  the  evidence 
showed  beyond  dispute  that  everything  the 
defendant  did  was  done  as  agent  of  the 
plaintiff,  and  under  the  defendant's  evi- 
dence it  was  practically  conceded  that  he 
was  such  agent.  Chrystal  v.  Gerlach,  — 
S.  D.  — ,  125  N.  W.  633. 

1097.  At  the  close  of  plaintiff's  case,  de- 
fendant moved  for  a  directed  verdict,  which 
motion  was  denied  and  an  exception  taken. 
At  the  close  of  defendant's  testimony,  and 
after  both  parties  had  rested,  such  motion 
was  renewed  and  a  like  ruling  made;  de- 
fendant saving  an  exception.  Thereafter 
plaintiff  asked  the  court  to  instruct  the 
jury  that  the  only  question  for  them  to 
consider  was  the  question  of  the  extent  of 
the  injury  and  the  amount  of  damage;  it 
being  plaintiff's  contention  that  the  evidence 
was  conclusive  in  his  favor  upon  all  other 
issues.  Such  request  for  instruction  was 
granted,  and  defendant  excepted.  Held, 
that  such  ruling  was  prejudicial  error.  De- 
fendant was  improperly  deprived  of  its 
right  to  a  trial  by  jury  of  all  the  issues, 
such  right  not  having  been  waived,  and  the 
trial  court  was  not  warranted  in  the  as- 
sumption that  defendant  in  making  its 
said  motions  thereby  waived  a  jury,  and 
submitted  all  issues  to  the  court  for  deci- 
sion. Umsted  v.  Colgate  Farmers'  Elevator 
Co.  18  N.  D.  309,  122  N.  W.  390. 

1098.  Action  upon  a  promissory  note  ex- 
ecuted and  delivered  by  defendants  to  the 
State  Bank  of  K.  The  defense  is  that  such 
bank  acted  as  their  agent  in  the  collection  of 
certain  drafts  drawn  against  consignments 
of  grain,  and  in  collecting  balances  due  on 
such  consignments,  and  that  it  had  in  its 
possession  enough  funds  thus  collected  to 
liquidate  the  balance  due  on  such  note,  and 
that  defendants  requested  the  application  of 
said  funds  accordingly.  Plaintiff  bank,  the 
successor  of  the  State  Bank  of  K.,  con- 
tends that  one  M.,  who  was  cashier,  and 
not  the  bank,  acted  as  such  agent,  and  that 
no  such  funds  came  into  the  possession  of 
said  bank  which  were  not  accounted  for. 
At  the  conclusion  of  the  testimony  the  trial 
court  directed  a  verdict  in  plaintiff's  favor. 
Held,  reversible  error  for  the  reason  that 
the  testimony  tended  to  show  that  a  sum 
in  excess  of  the  amount  due  on  said  note  was 
received  either  by  the  bank  or  by  M.,  indi- 
vidually, and  not  accounted  for  to  defend- 
ants, and  the  evidence  was  sufficient  to 
require  a  submission  to  the  jury  of  the 
question  whether  the  bank  or  whether  M. 
acted  as  such  agent.  First  Kat.  Bank  v. 
Bakken,  17  N.  D.  224,  116  N.  W.  92. 
Criminal    oases. 

Direction  of  verdict,  generally,  see  Trial,  V. 

1099.  Error  cannot  be  predicated  upon 
the  refusal  of  the  court  to  advise  an  ac- 
quittal since  under  N.  D.  Rev.  Codes  1905 


§  10017,  the  jury  is  not  bound  by  such  ad- 
vice, and  the  court  cannot,  on  such  appli- 
cation, say,  as  a  matter  of  law,  that  the 
evidence  is  insufficient  to  support  a  con- 
viction, nor  prevent  the  jury  from  giving  a 
verdict,  although  such  question  may  be 
disposed  of  by  the  court  on  motion  for  new 
trial  in  case  of  conviction.  State  t.  Wright, 
—  N.  D.  — ,  126  N.  W.  1023. 

8.  As  to  Finding*,  Verdict,  etc. 

Presumption  as  to  findings  or  verdict,  see 

supra,  VII.  e,  6. 
First  raising  question  as  to,  on  appeal,  see 

supra,  VII.  f,  6,  j. 
New  trial  for  excessiveness  of  verdict,  see 

New  Trial,  27. 
New  trial  for  insufficiency  of  evidence  to 

support,  see  New  Trial,  28-33. 
Findings  by  court  generally,  see  Trial,  VII. 
As  to  validity  generally,  see  Trial,  VIII. 
See  also  infra,  1117. 

'  1100.  A  finding  of  the  trial  court  in  dis- 
barment proceedings  that  the  accused  was 
guilty  of  disrespect  to  the  court  in  certain 
proceedings  before  it,  will  be  reversed, 
where  neither  the  findings  or  the  brief  point 
out  the  particular  respects  in  which  the 
court  found  the  accused  had  been  guilty  of 
violating  his  duty  as  an  attorney.  Re  Ma- 
loney,  —  N.  D.  — ,  120  N.  W.  74. 

1101.  Error  by  the  jury  in  the  assessment 
of  damages  in  an  action  to  recover  property 
is  not  ground  for  reversal  where  the  plain- 
tiff before  judgment  remitted  all  damages. 
Kime  v.  Bank  of  Edgemont,  22  S.  D.  630, 
119  N.  W.  1003. 

Failure  to  find. 

Waiver  of  objection  as  to,  see  supra,  707. 

Error  requiring  new  trial,  see  New  Trial, 

21. 
Failure  to  find  generally,  see  Trial,  444, 

446. 

1102.  It  is  reversible  error  for  the  court 
to  fail  to  find  a  material  issue  arising  at 
the  trial.  Hyde  ▼.  Minnesota,  D.  &  P.  R. 
Co.  —  S.  D.  — ,  123  N.  W.  849, 

1103.  It  is  error  for  a  trial  court  to  re- 
fuse or  fail  to  find  upon  any  material  issue 
of  fact,  but  the  error  may  not  be  ground 
for  reversal  because  not  prejudicial  to  any 
substantial  right.  McPherson  v.  Swift,  22 
S.  D.  365,  133  Am.  St.  Rep.  907,  116  N.  W. 
76. 

1104.  The  failure  of  the  trial  court  to 
make  a  finding  on  a  particular  question  or 
issue  involved  in  the  case,  is  not  ground 
for  reversal,  where  the  appellant  failed  to 
ask'  for  a  finding  on  such  question,  and 
there  are  sufficient  facts  to  sustain  the 
court's  judgment.  State  v.  Coughran,  10 
S.  D.  271,  103  N.  W.  31. 

1105.  Where  the  evidence  did  not  show 
possession  sufficient  under  S.  D.  Rev.  Code 
Civ.  Proc  §  54,  to  entitle  the  plaintiff  to 
title  to  the  land,  the  failure  to  make  a  find- 
ing on  the  question  of  adverse  possession. 
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though  the  tame  was  requested,  was  not 

Srejudicial  error.     Hohn  v.  Bidwell,  —  S. 
I.  — ,  130  N.  W.  837. 

1106.  The  failure  of  the  court  to  find 
that  defendant  in  an  action  to  determine 
conflicting  claims  to  land,  claimed  by  plain- 
tiff under  a  tax  deed,  had  not  paid  the  tax- 
es or  occupied  and  exercised  dominion  over 
the  land,  is  not  ground  for  reversal  of  a 
judgment  in  defendant's  favor  on  an  appeal 
taken  hj  an  intervener  whose  title  was  based 
on  what  purported  to  be  by  the  record  a 
mere  copy  ot  a  deed  from  the  defendant. 
Troy  ▼.  Brown,  18  S.  D.  11,  99  N.  W.  76. 

1107.  A  judgment  will  not  be  reversed 
for  failure  of  the  trial  court  to  make  find- 
ings upon  all  the  issues  presented  by  the 
pleadings,  where  it  affirmatively  appears 
that  the  findings  made  by  the  court  were 
sufficient  to  support  the  judgment,  unless 
the  evidence  is  before  the  court,  and  it  can 
conclude  therefrom  that  additional  find- 
inf!8  should  have  been  made  upon  which 
diiferent  conclusions  of  law  and  judgment 
should  have  been  entered.  Custer  County 
Bank  v.  Custer  County,  18  S.  D.  274,  100 
K.  W.  424. 

1108.  The  failure  of  a  court  to  make  and 
file  findings  of  fact  and  conclusions  of  law 
in  entering  judgment  in  an  action  brought 
to  vacate  and  set  aside  foreclosure  pro- 
ceedings, is  reversible  error,  under  S.  D. 
Code  Civ.  Proc.  SS  276,  277,  which  require 
the  decision  of  the  court,  upon  the  trial, 
of  a  question  of  fact  by  it,  with  the  facts 
found  and  the  conclusions  separately  stat- 
ed, ta>  be  filed  before  rendering  or  enter- 
ing judgment.  Thomas  ▼.  Issenhuth,  18  S. 
D.  303,  100  N.  W.  436. 

Aateacbaeiit. 

1109.  It  was  not  reversible  error  to  amend 
the  court's  findings  of  fact  so  as  to  con- 
form to  the  facts  as  stipulated  by  the  par- 
ties. Burgi  T.  Rudgers,  20  S.  D.  646,  108 
N.  W.  263T 

Vaeatloa  mt  verdlot. 

1110.  Plaintiff,  instead  of  moving  for  a 
new  trial,  after  direction  of  a  verdict  for 
defendant  at  the  close  of  plaintiff's  case, 
moved  for  judgment  notwithstanding  the 
nrdict,  and  there  upon  defendant  moved 
that  the  verdict  be  vacated,  and  that  he  be 
^owed  to  furnish  proof  of  defenses  alleged 
in  his  answer,  the  granting  of  defendant's 
notion  on  terms,  and  the  denial  of  plain- 
tiff's motion,  although  irregular,  is  nonpre- 
jndicial  to  plaintiff.  Schwartz  v.  Hender- 
son, —  N.  D.  — ,  128  N.  W.  117. 

1111.  Where  the  effect  of  an  erroneous 
verdict  and  judgment  for  defendant  is  to 
nnllify  a  contract  and  forever  bar  plaintiff 
from  asserting  any  right  thereunder,  and  to 
sfasolve  defendant  from  all  obligations  under 
it,  the  verdict  must  l>e  set  aside,  on  appeal, 
even  though  plaintiff  was  entitled  to  only 
Bominal  damages.  Raymond  v.  Edelbrock, 
16  N.  D.  231,  107  N.  W.  194. 

9.  Aa  to  Order,  Judgment,  etc. 

1112.  Where  the  city,  a  stranger,  was 
named  in  a  judgment  in  certiorari  as  » 


party  defendant,  through  the  inadvertent 
mistake  of  a  clerk,  that  part  of  the  judg- 
ment will  be  treated  as  surplusage  to  be  cor- 
rected at  any  time  upon  motion,  and '  docs 
not  necessitate  a  reversal  of  the  judgment 
by  the  supreme  court  on  appeal.  Sioux 
Falls  Electric  Light  &  Power  Co.  t.  Sioux 
Falls,  21  S.  D.  18,  108  N.  W.  488. 

1113.  The  defendant  in  an  action  of  pkr- 
tition  cannot  complain  because  the  decreo 
therein  does  not  follow  the  complaint  and 
amended  reply  and  is  not  based  upon  their 
allegations,  where  the  complaint  and  reply, 
although  not  following  the  forms  usual  in 
such  actions,  contain  all  the  allegations  es- 
sential to  such  action,  and  the  relief  grant- 
ed did  not  differ  materially  from  that  de- 
manded by  the  plaintiff.  VanCiae  t.  Pratt, 
—  S.  D.  — ,  128  N.  W.  619. 

1114.  Where  in  an  action  for  partition 
of  land,  wherein  the  plaintiff  held  an  in- 
terest individually,  and  also  one  for  the 
defendant,  which  be  held  in  trust  to  secure 
the  indebtedness  of  the  defendant  to  his 
niece,  the  court  entered  a  decree  ordering 
a  sale  of  the  property  and  giving  the  plain- 
tiff priority  in  the  distribution  of  the  pro- 
ceeds of  the  partition  sale  instead  of  ap- 
plying the  said  proceeds  pro  rata  among  the 
owners  of  the  property,  the  defendant  could 
not  complain,  where  his  equitable  rights  in 
the  property  are  protected  by  the  decree. 
VanCise  v.  Pratt,  —  S.  D.  — ,  128  N.  W. 
619. 

1115.  Plaintiff  refused  to  offer  any  evi- 
dence in  support  of  the  allegations  of  his 
complaint,  and  in  response  to  a  motion  for 
nonsuit  by  defendant's  counsel  the  trial 
court  directed  the  jury  to  return  a  verdict 
in  defendant's  fawor,  which  direction  was 
complied  with,  and  thereafter  a  judgment 
was  entered  on  such  verdict.  Held  error, 
but  without  prejudice,  as  the  judgment  dis- 
closes upon  its  face  that  no  testimony  was 
introduced,  and  no  issue  of  fact  or  law 
was  tried  or  adjudicated;  hence  such  judg- 
ment can  form  no  bar  to  another  action  by 
plaintiff.     Webb  T.  Wegley,  —  N.   D.  — , 

125  N.   W.   662. 

1116.  The  judgment  upon  a  conviction  for 
keeping  and  maintaining  a  liquor  nuisance 
adjudged  that  a  lien  be  established  for  the 
amount  of  the  fine  and  costs  against  the 
property  on  which  the  evidence  discloses 
that  such  nuisance  was  maintained.  Held 
that,  even  if  this  was  error,  it  was  non- 
prejudicial, for  the  reason  that  the  proof 
discloses  defendant  to  be  the  owner  of  such 
property,  and  under  N.  D.  Rev.  Codes  1905, 
section  9379,  such  fine  and  costs  are  made 
a  lien  on  all  of  defendant's  real  property 
until  paid.    State  v.  Ildvedsen,  —  N.  D.  — , 

126  N.  W.  489. 

Renderins    Jndcment    on    Insnffielent 
▼erdlot. 

1117.  In  an  action  by  a  wife  to  recover 
possession  of  a  cow  levied  on  as  belonging 
to  her  husband;  it  was  not  reversible  error 
for  the  court  to  render  judgment  on  the 
general  verdict  of  the  jury,  notwithstanding 
its   failure    to    answer    a   special    question 
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bubmitted,  viz:  "Who  purchased  the  cow 
in  question,  the  plaintiff  or  her  husband," 
when  it  clearly  appeared  by  the  evidence 
that  the  husband  made  the  purchase  and 
the-  question  for  the  jury  was  whether  the 
purchase  was  made  by  him  as  agent  of  his 
wifeT  Hawley  v.  Bond,  20  S.  D.  215,  105 
N.  W.  464. 
SettimK   aside  referee's  report. 

1118.  All  error  committed  by  the  court  in 
xetting  aside  the  report  of  a  referee  ap- 
|iointed  to  report  the  evidence  in  a  case 
ivith  conclusions  of  law  cannot  be  con- 
xidered  as  harmless  because  the  evidence 
reported  by  the  referee  was  by  consent 
submitted  to  the  court  on  a  second  trial  of 
the  case,  where  the  facts  found  by  the 
referee  difl'ered  substantially  from  those 
found  by  the  court.  Neeley  v.  Roberts,  17 
S.  D.  101,  95  N.  W.  921. 

Entry  of  Judgment  on  award. 

1119.  'Ihe  entry  of  judgment  on  a  second 
award  void  because  the  arbitrators  had 
exhausted  their  power  on  the  first,  is  harm- 
less error  where  the  wards  are  identical 
except  in  costs  and  susceptible  of  correction 
in  that  respect.  Hackney  v.  Adam,  —  N. 
D.  — ,  127  N.  W.  619. 

1120.  Ihe  fact  that  the  first  of  two 
awards  has  never  been  judicially  affirmed 
and  that  the  time  for  affirming  it  has 
elapsed  is  no  reason  for  reversing  a  judg- 
ment entered  on  the  second  award  which 
was  void,  where  they  were  the  same  and 
the  first  remains  actionable  so  that  noth- 
ing could  result  but  further  litigation  with- 
out benefit  to  the  objector.  Hackney  v. 
Adam,  —  N.  D.  — ,  127  N.  W.  619. 
Wrons    reason    or    oonolnslon. 

1121.  A  ruling  on  an  offer  of  evidence  is 
not  made  erroneous  by  wrong  reasons  giv- 
en. Erickson  v.  Ladies  of  the  Maccabees, 
—  S.  D.  — ,  126  N.  W.  259. 

1122.  A  judgment  will  be  affirmed  on  ap- 
peal if  supported  by  findings  of  fact  to 
which  no  objections  are  made,  r^ardless 
of  the  reasons  assigned  by  the  court  below. 
Shelby  v.  Bowden,  16  S.  D.  631,  94  N.  W. 
416. 

1123.  .An  order  granting  a  new  trial  will 
not  be  reversed  merely  because  the  trial 
judge  assigned  a  wrong  reason  for  it.  It  is 
the  correctness  of  the  order,  and  not  the 
reason  assigned,  that  is  involved  upon  the 
appeal.  Davis  v.  Jacobson,  13  N.  D.  430, 
101  N.  W.  314. 

10.  Consolidation  of  Appeals. 
See  also  supra,  790,  1077. 

1124.  The  consolidation  by  the  circuit 
court,  of  two  appeals  taken  from  orders 
rendered  by  the  county  court,  under  the 
erroneous  belief  that  they  were  both  from 
the  same  order,  does  not  prejudice  the 
rights  of  the  parties  where  it  clearly  ap- 
pears that  the  court  considered  only  the 
issues  in  the  case  from  which  it  supposed 
that  both  appeals  were  taken.  Re  Olson,  17 
S.  D.  1,  94  N.  W.  421. 


VIII.   JODOMEHT. 

a.  What  Proper  Oenerall]/. 

Award  of  alimony  and  suit  money  by  appel- 
late court,  see  supra,  65-5tt. 

On  appeal  from  justice's  judgment,  see 
Justice  of  the  Peace,  VI.  k. 

EJee  also  supra,  402;  intra,  1184,  1187,  1188. 

1125.  To  make  findings  of  fact  in  cases 
heard  on  appeal  is  not  the  province  of  the 
supreme  court,  although  the  evidence  clear- 
ly warrants  them.  .iklcPherson  v.  Swiit, 
•i-i  S.  D.  105,  133  Am.  St.  Hep.  007,  116  -N. 
W.  76. 
-Affirmance. 
6ee  also  infra,  1184,  1180,  1188. 

1120.  A  judgment  will  be  affirmed  on  ap- 
peal wliere  the  only  judges  qualiheU  to  taxc: 
^uit  in  tae  decision  are  equally  divided.  Al- 
ien V.  Ashell,  —  S.  i>.  — ,  l!S6  M.  V>.  llao. 

1127.  On  appeal  from  the  county  court 
to  the  circuit  court  of  an  order  in  admin- 
istration it  is  proper  to  stipulate  for  affirm- 
ance and  dispense  with  finaings.  Ke  SKelly, 
21  S.  p.  424,  113  N.  W.  91. 

[Cited  in  note  in  132  Am.  St.  Rep.  169, 
on  implied  authority  of  attorney  in  con- 
ducting litigation.] 
1127a.  A  judgment  in  favor  of  the  plain- 
tiff in  an  action  for  the  death  of  a  child 
twenty  months  old  on  a  railroad  track  will 
be  aliirmed  where  the  verdict  was  sustained 
by   sufficient   evidence,   and   no   prejudicial 
error   in   other   respects   is  complained   of. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Williams,  95 
C.  C.  A.  670,  170  J?ed.  1020. 

1128.  -An  order  restraining  the  issuance 
of  a  sheriff's  deed  upon  a  sale  pursuant  to 
a  default  foreclosure  judgment,  which  is 
issued  in  an  action  by  a  subsequent  lien- 
holder  to  determine  the  validity  of  such 
judgment  and  sale,  will  be  affirmed  upuu 
appeal  without  a  re-examination  of  the 
merits,  where  it  appears  that  the  judgment 
and  sale  have  already  been  set  aside  upon 
the  application  of  the  mortgagor  and  the 
appellant  was  a  party  to  the  proceedings. 
Currie  v.  Gaar,  S.  &  Co.  15  N.  D.  621,  110 
N.  W.  83. 

1129.  The  decree  of  a  state  court,  en- 
joining a  carrier  from  further  violation  of 
a  law  fixing  rates  for  the  carriage  of  coal, 
within  the  state,  over  the  objections  thjat 
the  maximum  rates  so  fixed  are  inadequate 
and  confiscatory,  will  be  affirmed  by  the 
Federal  Supreme  Court,  where  the  evidence 
leaves  the  question  of  reasonableness  in 
doubt,  but  without  prejudice  to  the  right 
of  the  carrier  to  reopen  the  case  by  appro- 
priate proceedings  if,  after  adequate  trial, 
it  thinks  it  can  prove  more  clearly  the  con- 
fiscatory character  of  the  rates.  Northern 
P.  R.  Co.  v.  North  Dakota,  216  U.  S.  579, 
54  L.  ed.  624,  30  Sup.  Ct.  Rep.  423,  affirm- 
ing without  prejudice,  —  N.  D.  — ,  120  N. 
W.  869,  25  L.R.A.(N.S.)  1001. 
Expression  of  opinion. 

1130.  In  order  that  it  may  not  pre- 
judice the  rights  of  a  defendant  in  a  crim- 
inal case  upon  bis  final  trial,  the  supreme 
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«ouii  will  not  ordinarily,  in  refusing  an 
application  for  bail,  discuss  either  the 
facts  or  the  law  of  the  case.  State  v. 
flartzell,  13  N.  D.  366,  100  N.  W.  746. 

1131.  The  appellate  court  on  an  appeal 
from  an  order  granting  a  new  trial,  will 
not,  on  affirming  such  order,  express  an 
opinion  as  to  whether  or  not  the  evidence 
wu  sufficient  to  have  justified  a  verdict  for 
the  moving  party.  Weller  t.  Uilderbrandt, 
19  S.  D.  45,  101  N.  W.  1108. 

ECect  of  atlpnlatlon  of  parties. 
See  also  supra,  1127. 

1132.  The  North  Dakota  Supreme  Court 
is  not  bound  by  stipulation  of  the  parties 
of  record  to  an  action  wherein  it  is  agreed 
that  the  trial  court  committed  error  in 
appellant's  brief,  and  requesting  the  former 
court  to  reverse  the  judgment  of  the  lower 
court  and  enter  judgment  in  favor  of  the 
appellants.  Van  Gordon  v.  Goldamer,  16 
-\.  D.  323,  113  N.  W.  609. 

1133.  The  supreme  court  not  being 
iwnnd  by  a  stipulation  of  the  parties  that 
the  trial  court  committed  error,  and  that 
jni^fment  should  be  reversed,  the  court  will 
not  where  it  amounts  almost  to  fraud  up- 
on the  rights  of  interested  third  parties, 
comply  with  the  terms  of  the  stipulation, 
where  the  record  discloses  no  reversible 
error  on  the  part  of  the  trial  court.  Van 
Gordon  v.  Goldamer,  16  N.  D.  323,  113  N. 
W.  609. 

1134.  A  judgment  for  plaintiff  in  pur- 
•uance  of  a  stipulation  that  the  same  find- 
ings and  conclusions  should  be  made  as  in 
another  case  will  be  reversed  on  appeal 
where  the  judgment  for  plaintiff  in  such 
other  case  has  been  reTersed  on  appeal. 
Nordhagen  v.  Enderlin  Invest.  Co.  —  N.  D. 
— ,  129  N.  W.  1024. 

b.   Rendering   Modified  Judgment. 

Directing  verdict  below  to  modify  judgment, 
see  infra,  1147. 

1135.  Where,  in  action  to  determine  ad- 
verse claims  to  real  estate,  court  has  errone- 
ously limited  its  adjudication  to  the  com- 
mencement of  the  action,  and  the  appeal  is 
on  the  findings  and  judgment  and  not  on 
the  evidence,  the  appellate  court  cannot 
modify  tlie  judgment  so  as  to  make  it  ef- 
fective in  form  and  substance  as  of  the  date 
of  its  rendition.  Brown  ▼.  Newman,  16  N. 
D.  1,  105  N.  W.  941. 

1136.  \Vhere  in  an  action  to  restrain  the 
defendant  from  interfering  with  the  plain- 
tiff's water  right,  the  court  found  that  two 
hundred  acres  of  the  defendant's  two  hun- 
dred and  forty  acre  tract  could  be  irrigated 
by  water  from  the  Redwater  river  and  the 
irrigation  ditch  in  dispute,  and  the  decree 
therein  awarded  the  defendant  water  suf- 
ficient to  irrigate  the  entire  tract  of  two 
hundred  and  forty  acres,  such  decree  will 
he  modified  to  correspond  with  th«  find- 
ings, and  to  award  only  water  sufficient 
to  irrigate  the  two  hundred  acres.  Red- 
water  Land  &  Canal  Co.  v.  Jones,  —  S.  D. 
— ,  130  N.  W.  85. 


c.  Rendering  Final  Judgment  or  Remand- 
ing; birection*  to  Court  Below. 

1.  In  general. 

See  also  infra,  1182. 

1137.  Where  a  review  on  appeal  is  sought 
under  N.  D.  Rev.  Codes  1899,  §  5630,  it  is 
the  duty  of  the  appellate  court  to  dispose 
of  the  case  finally  on  the  merits,  unless  it 
deems  a  new  trial  necessary  to  the  accom- 
plishment of  justice,  whether  the  case  comes 
up  for  review  on  all  the  evidence,  or 
whether  a  single  question  of  fact  is  speci- 
fied for  review.  Buckingham  v.  Flummer- 
felt,  15  N.  D.  112,  106  N.  W.  403. 

1138.  The  designating  of  the  defendants 
in  an  action  as  snown  oy  the  certificate  of 
the  clerk  of  the  supreme  court  in  his 
remittitur,  as  J.  H.  et  al.,  where  there 
were  two  parties  defendant  besides  the 
said  J.  H.,  and  the  entry  of  judgment  upon 
such  remittitur  in  the  same  name,  did  not 
serve  to  discharge  the  two  defendants  not 
named,  where  they  were  confessedly  par- 
ties to  the  action  and  had  never  been 
judicially  eliminated.  Garrigan  v.  Hun- 
timer,  21  S.  D.  269,  111  N.  W.  663. 
Remaadlac  for  ae'w  trlaL 

1139.  Where  the  trial  court  dismisses  the 
action  prematurely  on  motion  of  the  defend- 
ant before  the  defendant  has  formally  rest- 
ed, and  upon  a  ground  not  in  issue  under 
the  pleadings,  and  no  formal  findings  of 
fact  are  made,  this  court  will  not  try  the 
case  anew,  but  will  order  a  new  trial.  Viets 
V.  Silver,  16  N.  D.  51,  106  N.  W.  36. 

1140.  Where  the  record  on  appeal  under 
N.  D.  Rev.  Codes  1899,  §  6630,  shows  that 
a  tax  deed  was  by  both  parties  and  the 
trial  court  assumed  to  be  sufficient  in  form 
and  accordingly  prima  facie  evidence  of 
title  and  attention  is  not  called  to  the  form- 
al insufficiency  of  the  deed  until  the  argu- 
ment on  appeal  the  supreme  court  will 
grant  a  new  trial  to  afford  the  party 
claiming  under  the  deed  an  opportunity  to 
establish  his  right  by  other  evidence. 
Beggs  T.  Paine,  16  N.  D.  436,  109  N.  W. 
322. 

1141.  Where  an  action  is  properly  triable 
to  a  jury,  but  a  jury  is  expressly  waived, 
and  it  is  tried  under  N.  D.  Rev.  Codes  1899, 
§  6630,  and  all  the  evidence  that  is  of- 
fered is  received,  although  some  of  it  is 
objected  to,  the  supreme  court  will  not 
remand  the  cause  for  another  trial  under 
said  section,  which  authorizes  this  court 
to  grant  another  trial  where  necessary  to 
the  accomplishment  of  justice.  More  v. 
Burger,  15  N.  D.  346,  107  N.  W.  200. 

1142.  Where  the  evidence  in  a  divorce 
action  tends  to  prove  some  of  the  charges 
set  forth  in  the  complaint,  but  is  utterly 
insufficient  to  establish  other  material  facts 
found  by  the  court,  the  supreme  court  will 
remand  the  case  for  a  new  trial.  Kirk  v. 
Kirk,  —  S.  D.  — ,  123  N.  W.  697. 

1143.  The  evidence  showed  that  the  value 
of  ten  horses  taken  by  plaintiff  was  $1,200. 
and  the  trial  court  found  the  value  accord- 
ingly.    The  evidence   further  showed  thst 
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plaintiff  had  taken  only  nine  horses  cov- 
ered by  defendant's  mortgages.  There  was 
no  evidence  as  to  the  value  of  any  horse 
separately.  Held,  that  the  judgment  ap- 
pealed from  is  not  sustained  by  the  evi- 
dence, and  that  this  court  cannot  definite- 
ly determine  the  question  of  the  value  of 
the  property  taken  from  such  evidence, 
and,  under  such  conditions,  will  not  dis- 
pose of  an  appeal  luder  N.  D.  Rev.  Codes 
1800,  §  5630,  but  will  order  another  trial. 
Avery  Mfg.  Co.  v.  Crumb,  14  N.  D.  67,  103 
N.  W.  410. 

Bemaiadlnc  for  purpose  of  movinc  for 
aew  trial. 

1144.  Ou  the  reversal  of  a  judgment  not- 
withstanding a  verdict,  the  cause  will  be 
remanded  to  the  district  court,  with  leave 
to  the  respondent  to  perfect  a  motion  for 
a  new  trial,  in  cases  where  be  asked  for  a 
new  trial  in  connection  with  the  motion  for 
judgment  notwithstanding  the  verdict. 
Nelson  v.  Grondahl,  13  N.  D.  363,  100  N. 
W.  1003. 

1146.  Where  the  affidavit  of  the  defend- 
ant's counsel,  to  support  a  motion  for  new 
trial  upon  the  grounds  of  newly  discovered 
evidence  stated  that  the  defendant  had 
used  all  possible  diligence  to  find  the  wit- 
ness alleged  to  be  able  to  furnish  the  new 
evidence,  that  be  had  inquired  of  the  wit- 
ness's brother  as  to  his  whereabouts,  and 
also  of  the  witness's  parents,  but  could  not 
learn  his  address,  and  the  affidavits  of 
such  brother,  and  his  wife  stated  that  the 
defendant  had  at  no  time  inquired  a^  to 
the  witness's  whereabouts,  though  such  par- 
ties knew  the  same  at  all  times,  and  could 
have  told  the  defendant,  the  record  shows 
such  a  want  of  diligence  on  the  part  of  the 
defendant  that  the  supreme  court  would 
not  remand  the  ease  for  the  purpose  of  en- 
abling the  defendant  to  move  for  a  new  trial 
upon  such  grounds.  State  v.  Barnes,  — 
a  D.  — ,  129  N.  W.  116. 

2.  Directions  to  Court  Below. 

Mandamus  to  compel  obedience  to,  see  Man- 
damus, 11. 

1146.  The  supreme  court  will  direct  an  ac- 
tion to  be  dismissed  where  the  complaint 
does  not  state  a  cause  of  action,  and  the 
evidence  afiirmatively  shows  that  no  cause 
of  action  exists.  Hart  v.  Hanson,  14  N.  D. 
670,  3  L.R.A.(N.S.)  438,  105  N.  W.  942. 

1147.  Where  it  clearly  appeared  from  the 
court's  findings  that  there  was  no  liability 
of  sureties  on  the  bond  of  an  abstracter, 
but  that  the  abstracter  was  liable,  a  judg- 
ment as  to  them  must  be  reversed;  but  no 
new  trial  is  necessary,  as  the  supreme  court 
may  properly  direct  that  the  circuit  court 
shall  modify  its  judgment  by  striking  there- 
from the  names  of  such  sureties,  and  cor- 
rect its  conclusions  of  law  by  limiting  the 
same  to  the  abstracter.  Goldberg  v.  Sisse- 
fon  Loan  &  Title  Co.  —  S.  D.— ,  123  N.  W. 
266. 

1148.  Where  the  judgment  of  the  su- 
preme court  is  decisive  of  the  rights  of  the 
parties  it  may  reverse  giving  final  judg- 


ment with  directions  to  the  trial  court  to 
put  the  same  into  execution.  Archer  v. 
N.  S.  Tubbs  Sheep  Co.  —  S.  D.  — ,  126  X. 
W.  677. 

1149.  Where  the  judgment  for  costs  is 
erroneous  on  the  face  of  the  record  in  one 
item,  but  in  other  respects  its  propriety 
it  not  reviewable  for  want  of  a  sutlicient 
record,  it  may  be  reversed  with  directions 
to  retax  in  accordance  with  given  rules. 
Hilda  v.  Nelson,  —  N.  D.  — ,  126  N.  W. 
474. 

d.  Coata  and  Damage*. 
1.  In  General. 

Correction  of  judgment  as  to,  see  infra, 
1190-1192. 

Liability  for,  on  bond,  see  infra,  X. 

Joinder  of  action  for,  with  action  on  super- 
sedeas bond,  see  Action  or  Suit,  39. 

Joinder  of  action  by  assignor  of  judgment 
to  recover  with  action  by  assignee,  see 
Action  or  Suit,  42. 

On  appeal  from  justice's  judgment,  see  Jus- 
tice of  the  Peace,  39;  VX.  1. 

See  also  infra,  1174. 

1150.  Where  a  judgment  against  defend- 
ants is  reversed  in  part  and  affirmed  in 
part,  and  the  defendants  all  appeared  by 
a  joint  answer  and  took  a  joint  appeal,  no 
costs  will  be  allowed  to  either  party.  Gold- 
berg V.  Sissetou  Loon  &,  Title  Co.  —  S.  I). 
— ,  123  N.  W.  266. 

1161.  On  a  double  appeal  from  a  me- 
chanics' lien  foreclosure,  wherein  no  error 
was  found  except  in  computation  of  inter- 
est, and  the  judgment  was  modified  ac- 
cordingly, appeal  costs  were  denied.  Pitts- 
burg Plate  Glass  Co.  v.  l.«ary,  —  S.  1). 
— ,  31  L.R.A.(N.S.)  746,  126  N.  W.  271. 

1152.  Where  an  appeal  is  from  an  order 
denying  the  appellant's  motion  to  set  aside 
a  receiver's  sale,  and  for  the  removal  of 
the  receiver  and  the  appointment  of  a  new 
one,  which  order  contained  improper  re- 
strictions on  the  right  of  the  appellants  to 
make  application  for  the  same  relief,  and 
the  supreme  court  modified  the  order  on 
appeal  by  striking  out  such  restrictions  and 
provisions,  the  appellants  are  entitled  to 
costs  on  appeal.  Jackson  v.  Firsl  State 
Bank,  21  8.  D.  484,  113  N.  W.  876. 

1163.  The  successful  partv  is  not  entitled 
to  costs  "  for  argument,"  where  the  case  on 
appeal  is  submitted  upon  the  brief  in  an- 
other case  and  no  argument  is  made.  Nich- 
ols V.  Smith,  19  S.  D.  161,  102  N.  W.  006. 

1164.  Where  both  respondents  joined  in 
one  brief,  and  both  were  jointly  entitled 
to  recover  fees  for  the  argument,  and  one 
acting  as  the  attorney  for  his  codefendant, 
requested  that  the  items  be  taxed  in  favor 
of  such  codefendant,  the  clerk  properly  so 
taxed  the  fees  in  favor  of  the  latter  and  re- 
fused the  same  items  in  favor  of  the  attor- 
ney. Huston  V.  Benjamin,  21  S.  D.  446, 
113  N.  W.  459. 

1155.  Each  defendant  in  twenty-five 
actions,  all  of  which  were  alike,  and  in 
which   the   same   counsel   appeared    for   all 
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parties,  appealing  from  an  order  aending 
all  of  the  luues  to  a  referee  for  trial,  is 
upon  rerersal  of  the  order,  entitled  to  his 
rtstutorr  costs  and  disbursements.  Kelly 
T.  Oksail,  17  S.  D.  392,  97  N.  W.  11. 
Oa  dismissal  of  appeal. 

1156.  The  respondent  is  entitled  to  costs 
upon  the  dismissal  of  an  appeal  from  an 
order  which  is  not  appealaole.  Tracy  ▼. 
Scott,  13  N.  D.  677,  101  N.  W.  905. 

la  ease*  rearE^ned. 

1157.  Under  N.  D.  Kev.  Codes  1899,  sub- 
dir.  5,  §  5575,  the  party  prevailing  on  ap- 
peal is  entitled  to  recover,  as  part  of  his 
costs  and  disbursements  in  case  of  a  re- 
argument,  the  same  amount  for  the  argu- 
ment on  the  rehearing  as  is  allowed  for  the 
original  argument  Crane  v.  Odegard,  12 
N.  D.  135,  96  N.  W.  326. 

1158.  The  appellant  cannot  be  taxed 
with  the  costs  of  a  rehearing  and  argument 
upon  appeal  from  an  order  granting  a  new 
trial,  where  the  reargument  was  due  to  re- 
spondent's neglect  in  not  having  the  execu- 
tor of  one  of  ^le  respondents,  who  died  after 
the  appeal  was  taken  and  before  the  de- 
dsion  was  rendered,  substituted  in  the 
action.  Jones  v.  Jones,  19  S.  D.  592,  104 
N.  W.  267. 

Oaaaces  far  delay. 

1159.  Where  it  is  apparent  from  the 
record  that  the  appeal  was  taken  merely 
for  delay,  it  is  a  proper  case  for  the  im- 
position of  damages  by  the  supreme  court, 
under  S.  D.  Rev.  Code  Civ.  Proc.  8  411. 
subd.  5.  Hebert  v.  Hebert,  20  S.  D.  86, 
104  N.  W.  911. 

1160.  Under  S.  D.  R«v.  Code  Civ.  Proc. 
f  411,  subd.  5,  providing  for  the  awarding 
to  the  respondent  of  damages  when  an  ap- 
peal seems  to  have  been  taken  for  the  pur- 
poses of  delay,  a  party  who  has  no  faith 
in  his  appeal,  but  takes  it  for  the  purpose  of 
delay,  is  subject  to  damages.  Richardson  v, 
Carlis,  —  S.  D.  — ,  128  N.  W.  168. 

1161.  Additional  costs  of  ten  per  cent 
for  delay  were  properly  taxed  where  ap- 
pellant served  notice  of  intention  to  move 
lor  new  trial  on  a  bill  of  exception  to  be 
settled,  and  after  waiting  the  limit  and  un- 
til execution  issued  then  moved  for  an  ex- 
tension of  the  time  for  settlement  of  the 
bill,  whereupon  he  took  an  appeal  when 
sffain  pressed  by  an  execution,  but  without 
filing  any  undertaking,  abstract  or  brief, 
vhidi  resulted  in  respondent's  being  com- 
pelled to  pay  for  the  filing  of  the  record; 
and  where  no  excuse  for  all  the  delay  was 
(pven  except  inability  to  obtain  a  trans- 
cript, which  according  to  the  testimony  of 
the  stenographer  had  never  been  requested. 
BUck  Hills  Trust  ft  Sav.  Bank  v.  L.  B. 
Barly  Co.  —  8.  D.  — ,  128  N.  W.  1126. 

2.  Of  Abstract,  Brieft,  etc. 
Bee  also  supra,  662;  Costs  and  Fees,  12. 

1162.  Where  a  party  causes  unnecessary 
parts  of  the  record  to  be  printed,  the  su- 
preme court  will,  on  motion,  make  a  special 


order  in  regard  to  the  payment  of  the  costs 
of  such  printing.    Wisner  v.  Field,  15  N.  D. 
43,  106  N.  W.  38. 
Abstraot  aad  brief. 

1163.  Hie  fact  that  briefs  have  been 
served  and  filed  out  of  time,  when  done  by 
leave  of  court,  does  not  defeat  the  right  of 
the  prevailing  party  to  have  the  cost  of 
printing  the  same  taxed  as  part  of  his 
costs  and  disbursements.  Crane  v.  Ode- 
gard, 12  N.  D.  135,  96  N.  W.  326. 

1164.  Where  the  pages  of  a  brief  in  the 
supreme  court  were  only  six  and  one-half 
inches  long  instead  of  seven  as  required  by 
rule  18  of  the  supreme  court,  the  success- 
ful party  is  not  entitled  to  costs  for 
printing  the  brief.  Clark  v.  Else,  21  8.  D. 
217,  111  N.  W.  543. 

1165.  The  respondent  is  not  allowed 
costs  for  unnecessary  reprinting  of  portions 
of  abstract  in  the  brief.  State  v.  Richard- 
son, 16  N.  D.  1,  109  N.  W.  1026. 

1166.  The  South  Dakota  supreme  court 
will  reduce  disbursements  for  printing  ab- 
tract  and  briefs  whenever  they  contain  un- 
necessary matter,  as  supreme  court  rule  12 
declaring  the  rule  to  be  observed  in  ab- 
stracting to  be:  "Preserve  everything  ma- 
terial to  the  question  to  be  decided,  and 
omit  everything  else."  McVay  v,  Tousley, 
20  8.  D.  487,  107  N.  W.  828. 

1167.  Each  defendant  in  twenty-five  dif- 
ferent actions,  all  of  which  were  alike  and 
in  which  the  same  counsel  appeared  for 
all  parties,  appealing  from  an  order  direct- 
ing the  trial  of  th6  issues  before  a  referee, 
will  not  be  allowed  upon  the  reversal  of  the 
orders,  the  full  sum  customarily  allowed 
by  the  clerk,  in  single  actions  for  printing 
an  abstract  and  brief  precisely  similar  in 
each  case  except  as  to  the  cover  and  first 
page,  but  only  the  sum  actually  expended 
therefor,  or  its  reasonable  worth.  Kelley 
V.  Oksail,  17  8.  D.  392,  97  N.  W.  11. 
Additional   abstraot. 

1168.  Where  the  principal  assignment  of 
error  relied  upon  on  appeal  was  the  in- 
sufliciency  of  the  evidence  to  justify  the  de- 
cision, the  respondent  was  entitled  to  an 
allowance  for  printing  an  additional  ab- 
stract to  present  all  the  evidence.  Huston 
v.  Benjamin,  21  8.  D.  446,  113  N.  W.  469. 
Stenograpber's  fees. 

1169.  Items  of  costs  "for  stenographer's 
fees  to  perfect  appeal  record"  and  "for  ap- 
peal bond,"  cannot  be  taxed  by  an  appel- 
lant granted  costs  on  appeal,  in  absence  of 
any  statutory  authority.  Elfring  v.  New 
Birdsall  Co.  17  S.  D.  350,  96  K.  W.  703. 

e.  Effect  of  Deoiaion;  Suhiequent  Proceed- 
ings. 

Dismissal  of  action  for  delay  after  remand- 
ing by  appellate  court,  see  Action  or 
Suit,  154-161. 

Permitting  amendment  of  pleading  after 
grant  of  new  trial,  see  Pleading,  126. 

1170.  The  reversal  of  a  judgment,  with- 
out other  direction,  places  the  parties  in 
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the  same  position  they  occupied  before  trial, 
and  it  is  the  duty  of  the  lower  court  to  re- 
try the  remanded  action.  Schnepper  v. 
Whiting,  18  S.  D.  38,  99  N.  W.  84. 

1171.  Where  the  supreme  court  has  held 
on  a  former  appeal  that  a  tax  deed  was  not 
void  upon  its  face  but  a  valid  deed,  such 
decision  is  the  law  of  the  case  and  con- 
clusive as  between  the  parties  in  all  subse- 

.<]uent  proceedings  in  the  action,  and  no 
claimed  defect,  either  in  form  or  execution 
of  the  tax  deed  could  be  raised  on  a  second 
trial.  Cornelius  v.  Ferguson,  23  S.  D.  187, 
121  N.  W.  91. 

1172.  The  decision  of  the  supreme  court 
upon  a  certain  set  of  facts  or  construing 
certain  testimony  is  binding  upon  tlie  trial 
court,  if  the  same  facts  or  the  same  testi- 
mony is  presented  to  it  upon  a  subsequent 
trial,  but  not  where  part  of  the  testimony 
was  stricken  out  on  appeal  from  the  first 
trial  and  on  the  second  trial  additional  ma 
terial  evidence  was  introduced.  Chapman 
v.  Greene,  —  S.  D.  — ,  130  N.  W.  30. 

1173.  Reversing  a  judgment  and  grant- 
ing a  new  trial  on  an  appeal  from  the 
judgment  and  an  order  overruling  a  motion 
for  a  new  trial,  neither  eliminates  nor  re- 
stricts any  of  the  issues  to  be  tried,  but 
opens  the  whole  case  for  judicial  investiga- 
tion, and  a  knowledge  of  facts  acquired  at 
the  former  trial,  either  by  the  court  or  jury 
furnishes  no  basis  for  a  subsequent  verdict, 
finding  of  fact,  or  conclusion  of  law. 
Meadows  ▼.  Osterkamp,  19  S.  D.  378,  103 
N.  W.  643. 

1174.  Where  the  supreme  court  on  ap- 
peal from  an  order  of  the  trial  court  grant- 
ing a  new  trial  after  verdict  for  plaintiff, 
reverses  the  order  and  remands  the  cause 
"for  further  proceedings  according  to  law," 
an  order  and  judgment  by  the  trial  court 
thereon  is  proper,  decreeing  that  the  judg- 
ment of  the  supreme  court  be  made  the 
judgment  of  the  circuit  court;  that  the 
order  granting  a  new  trial  be  vacated; 
that  the  verdict  be  re-entered;  that  defend- 
ant's motion  for  a  new  trial  be  denied;  and 
that  plaintiff  recover  of  defendants  a  stated 
sum  as  damages  and  costs.  Stafford  v. 
Levinger,  20  S.  D.  333,  108  N.  W.  133. 

1175.  The  dismissal,  entered  on  stipula- 
tion of  counsel,  of  an  appeal  from  an  ordei 
of  the  district  court,  is  not  an  adjudication 
precluding  the  appellant  therein  from  sub 
sequently  applying  to  the  district  court  for 
an  order  granting  other  and  different  re- 
lief from  that  denied  by  the  order  formerly 
appealed  from.  Williams  v.  Fairmount 
School  Dist.  —  N.  D.  — ,  129  N.  W.  1027. 
On  aeoond  appeal. 

1176.  Questions  decided  on  a  prior  appeal 
are  the  law  of  tlie  case  and  binding  whether 
right  or  wrong.  Schmidt  v.  Beiseker,  —  N. 
D.  — ,  120  N.  W.  1096. 

1177.  A  decision  on  appeal  as  to  the  ad- 
missibility of  certain  evidence  is  the  law  of 
the  CUSP  on  a  later  appeal.  Richardson  v. 
Dybcdahl,  17  S.  D.  629,  98  N.  W.  164. 

1178.  Where  the  only  effect  of  a  former 
decision  of  the  supreme  court  was  to  grant 
a  new  trial  and  remand  the  action  for  fur- 


ther proceedings,  because  of  a  variance  be- 
tween a  contract  pleaded  and  the  proof 
thereof,  a  party  cannot  claim  that  such 
decision  is  res  judicata  as  to  the  rights  of 
the  parties,  under  a  contract  shown  by  the 
evidence,  where  an  amendment  is  allowed 
to   make    the   contract    conform    with    the 

Sroof,    Steere  v.  Gingery,  —  S.  D.  — ,  123 
.  W.  863. 

1179.  After  a  case  has  been  brought  up 
to  the  circuit  court  of  appeals  and  remanded 
for  a  new  trial,  a  second  writ  of  error 
brings  up  for  review  nothing  but  the  pro- 
ceedings nad  on  the  second  appeal,  although 
the  law  applicable  to  the  new  state  of  facts 
must  be  decided  when  new  and  material 
evidence  is  presented  on  the  second  trial. 
Beiseker  v.  Moore,  98  0.  C.  A.  272,  174 
Fed.  368. 

Right  to  take  second   appeal. 

1180.  A  former  dismissal  will  only  oper- 
ate as  a  bar  to  a  second  appeal  from  the 
same  order  or  judgment.  Collins  v.  Gladia- 
tor Consol.  Gold  Min.  &  Mill.  Co.  19  S.  D. 
358,  103  N.  W.  385. 

1181.  A  second  appeal  from  the  same  or- 
der or  judgment  will  not  be  allowed  un- 
less the  order  of  dismissal  expressly  re- 
serves the  right  where  an  appeal  is  dis- 
missed because  of  appellant's  failure  to 
prosecute  with  due  diligence.  Collins  v. 
Gladiator  Consol.  Gold  Min.  &  Mill.  Go. 
10  S.  D.  358,  103  N.  W.  385. 

1182.  An  appeal  from  the  judgment  alone 
will  lie,  although  a  former  appeal  in  the 
same  action  was  dismissed  for  failure  to 
prosecute  with  due  diligence,  where  it  docs 
not  appear  from  what  the  former  appeal 
was  taken.  Collins  v.  Gladiator  Consol. 
Gold  Min.  ft  Mill.  Co.  19  S.  D.  358,  103  N. 
W.  386. 

f.  Correction  and  Uodifieation. 

1183.  Where  a  remittitur  has  been  regu- 
larly issued  and  transmitted  to  the  district 
court,  the  appellate  court  has  lost  juris- 
diction; but,  when  irregularly,  inadvertent- 
ly, or  erroneously  issued,  such  court  does 
not  lose  jurisdiction,  but  may  recall  for  the 
purpose  of  correcting  any  error  o\  mistake. 
Nystrom  v.  Templcton,  17  N.  D.  463,  117 
N.  W.  473. 

In  olronlt  oonrt  on  appeal  from  ooiui- 
tj  oonrt.  f 

1184.  The  circuit  court  did  not  err  in 
vacating  its  judgment  affirming  the  order 
of  the  county  court  appointing  an  adminis- 
trator, and  in  entering  a  new  judgment  of 
affirmance  without  ordering  a  new  trial 
de  novo,  where  the  former  judgment  was  en- 
tered upon  the  stipulation  of  the  parties, 
and  the  circuit  court  was  justified  in  re- 
garding the  stipulation  as  still  in  force  at 
the  time  the  new  judgment  was  entered. 
Re  Skelly,  21  S.  D.  424,  113  N.  W.  91. 

1185.  Where  a  judgment  of  the  circuit 
court  affirming  an  order  of  the  county  court 
appointing  an  administrator,  erroneously  in- 
cluded an  adjudication  of  the  heirs  of  th<< 
decedent,  and  it  ajjpeared  from  the  record 
that   a   number  of  parties  clsiniiu'j;   to    Im 
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heirs  to  Mid  estate  had  flied  petitions  in 
the  countr  court  and  were  proceeding  to 
establish  their  clainis  as  heirs  of  said  es- 
tate, and  these  claimants  all  joined  in  the 
application  for  an  order  to  show  cause  why 
such  judgment  of  affirmance  should  not  be 
Tacated  and  corrected,  so  that  they  could 
properly  present  their  claims  as  heirs,  such 
showing  was  sufficient  to  authorize  the  cir- 
cuit court  to  correct  the  judgment.  Re 
Skelly,  21  8.  D.  424,  113  N.  W.  91. 

1186.  The  circuit  court  did  not  err  in 
Tscating  its  judgment  affirming  an  order 
of  the  county  court  appointing  an  adminis- 
trator, and  in  entering  a  new  judgment  of 
affirmance,  and  in  striking  from  the  former 
a  finding  that  one  was  the  widow  of  de- 
ceased, where  the  order  of  the  county  court 
bad  not  passed  upon  that  question  and  the 
circuit  court  could  only  try  the  issues  pre- 
sented by  the  record  in  the  county  court 
and  passed  upon  by  that  court,  and  where 
the  first  judgment  of  the  circuit  court  was 
entered  upon  stipulation  of  the  parties. 
Re  Skelly,  21  S.  D.  424,  113  N.  W.  91. 

1187.  The  circuit  court  did  not  err  in  en- 
tering a  corrected  judgment  affirming  the 
order  of  the  county  court  appointing  an  ad- 
ministrator on  the  petition  of  the  widow, 
and  denying  the  petition  of  a  creditor  to 
appoint  one,  in  not  specifically  finding  that 
petitioner  was  the  widow,  where  it  did  not 
affirmatively  appear  by  the  order  of  the 
county  court  that  it  adjudged  that  she 
was  the  widow.  Re  Skelly,  21  S.  D.  424, 
113  N.  W.  91. 

1188.  The  circuit  court  did  not  err  in 
vacatine  its  former  judgment  affirming  an 
order  of  the  county  court  appointing  an  ad- 
ministrator, and  m  entering  a  new  judg- 
ment of  affirmance  nunc  pro  tunc,  where 
the  former  judgment  was  erroneoiis  and 
the  rights  of  third  ps<-tie8  had  not  inter- 
vened and  were  not  affected  by  the  new 
order.  Re  Skelly,  21  S.  D.  424,  113  N.  W. 
»1. 

1189.  Where  an  appeal  was  taken  from 
the  order  of  the  county  court  appointing 
an  administrator,  and  the  circuit  court  in 
affirming  the  order  of  the  county  court  in- 
eluded  in  its  order  and  judgment  a  deter- 
mination of  the  heirs  of  the  decedent,  which 
question  was  not  involved,  the  circuit  court 
properly  made  an  order  vacating  the  former 
judgment  and  entering  a  new  judgment 
nunc  pro  tunc,  to  correct  the  error  in  the 
first  judgment,  where  the  same  was  done 
within  one  year  upon  motion,  under  S.  D. 
Rev.  Code  Civ.  Proc.  §  161,  which  provides 
for  the  relief  of  a  party  from  any  judg- 
ment, order,  or  other  proceeding  taken 
against  him  through  his  mistake,  or  inad- 
vertence.  Re  Skelly,  21  8.  D.  424,  113  N. 
W.  91. 

Aato  costs. 

1190.  A  motion  to  modify  a  judgment  of 
the  supreme  court  by  striking  therefrom 
an  allowance  of  costs  and  disbursements, 
will  not  be  heard  except  on  an  order  to 
"how  cause.  Kelly  v.  Oksall,  17  S.  D.  392, 
»:  N.  W.  11. 

1191.  The    supreme    court    has    inherent 


power  to  review  the  official  acts  of  its 
clerk  in  taxing  costs  and  disbursements,  and 
will  correct  any  errors,  regardless  of  the 
manner  in  which  they  are  presented  for  re- 
view, although  the  proper  method  of  re- 
view under  8.  D.  Rev.  Code  Civ.  Proc.  1903, 
§  416,  is  by  appeal  from  his  taxation. 
Kelly  V.  Oksall,  17  8.  D.  392,  07  N.  W.  II. 
1192.  As  counsel  of  parties  to  actions 
pending  in  the  South  Dakota  supreme  court 
are  entitled  to  notice  of  its  decisions  when 
rendered,  under  rule  2,  where  no  notice' of 
the  decision  on  rehearing  was  received  by 
counsel  l>efore  a  case  was  remanded  and 
because  of  such  want  of  notice  such  party, 
through  no  fault  or  lack  of  diligence  on 
his  part,  was  deprived  of  an  opportunity 
to  have  the  costs  and  disbursements  taxed 
before  the  original  record  was  returned  to 
the  circuit  court,  such  record  should  be 
recalled  for  the  purpose  of  having  such 
costs  and  disbursements  taxed.  Clark  v. 
Lawrence  Coimty,  —  8.  D.  — ,  123  N.  W. 
868. 


IX.  Rgiieabino. 
See  also  supra,  411,  1158,  1192. 

1193.  A  decision  on  appeal  will  be  af- 
firmed on  rehearing  where  a  careful  exami- 
nation of  the  case  shows  that  tlie  former 
decision  was  correct.  Miles  v.  Penn  Mut. 
L.  Ins.  Of).  —  S.  D.  — ,  124  N.  W.  955; 
Schmidt  v.  Musson,  23  8.  D.  231,  121  N. 
W.   624. 

1194.  The  former  opinion  will  be  affirmed 
on  rehearing  where  a  careful  consideration 
of  the  case  fails  to  show  that  any  error 
had  been  committed.  State  v.  Vegge,  23 
8.  D.  8,  119  N.  W.  1036. 

1195.  Plaintiff  in  a  divorce  action  cannot 
for  the  first  time  set  up  in  a  petition  for 
rehearing  that  in  computing  the  statutory 
period  of  desertion  set  up  in  defendant's 
counterclaim  the  time  since  the  commence- 
ment of  suit  should  not  be  included.  Rind- 
laub  V.  Rindlaub,  —  N.  D.  — ,  126  N.  W. 
470. 


X.  Action  ob  Liabiutt  or  Appeal  Bond. 

As  .to   appeal   bond  generally,   see  supra, 

III.  g. 
Parties  to  action  on,  see  Action  or  Suit,  68. 
Joinder  of  action  on  bond  with  action  for 

costs,  see  Action  or  Suit,  39. 
Right  to  intervene  in  action  on  bond,  see 

Action  or  Suit,  82. 
Misjoinder  of  causes  of  action  on  bond,  see 

Pleading,  68. 

1106.  Where  the  plaintiff  recovered  judg- 
ment in  a  former  action  and  this  was  af- 
firmed upon  appeal,  and  it  brought  action 
upon  the  appeal  bond,  it  was  proper  for  the 
trial  court  to  require  the  plaintiff  to  sepa- 
rate the  causes  of  action  into  that  part  of 
the  bond  securing  costs  upon  appeal,  and 
that  purporting  io  secure  the  payment  of 
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the  circuit  court  Judgment,  in  order  that 
the  defendants  might  more  clearly  raise  the 
defense  of  payment  of  costs  on  appMil. 
Nichols  &  8.  Co.  v.  Horstad,  —  S.  D.  — , 
130  N.  W.  776. 

1107.  The  fact  that  the  appellant's  attor- 
ney told  the  respondent  attorney  that  the 
hond  on  appeal  was  only  a  coet  bond  before 
the  bond  was  filed,  did  not  limit  the  bond 
td  one  for  costs  only  where  it  was  in  the 
ordinary  form  of  a  stay  bond,  and  the  re- 
spondent's attorney  did  not  know  at  the 
time  such  bond  was  served  that  it  was  the 
intention  of  the  appellants  that  such  bond 
should  be  only  a  bond  for  costs,  since  the 
bond  became  valid  at  the  time  of  service 
and  not  at  the  time  of  filing.  Nichols  & 
B.  Co.  V.  Horstad,  —  8.  D.  — ,  130  N.  W. 
776. 

1198.  A  bond  on  appeal  from  a  judgment 
for  $4,000,  being  in  every  respect  in  the 
ordinary  form  of  a  bond  given  to  secure  the 
costs  on  appeal  and  to  secure  the  payment 
of  the  judgment  appealed  from,  the  first 
part  providing  for  the  payment  of  the  costs 
being  limited  in  amount  to  $250,  and  there 
being  no  limitation  as  to  the  other  part, 
and  the  justification  of  the  sureties  attached 
to  the  bond  being  for  the  sum  of  $250 
each,  and  there  being  nothing  else  in  the 
bond  to  indicate  that  the  sureties  intended 
that  their  liability  should  be  only  $250, 
the  obligors  cannot  when  sued  upon  the 
bond  after  receiving  the  benefits  of  it  de- 
fend on  the  ground  that  it  was  net  a  good 
and  statutory  undertaking  because  the  sure- 
ties had  not  justified  in  twice  the  amount 
of  the  judgment,  where  the  respondents  on 
that  appeal  did  not  object  to  its  sufiiciency, 
or  issue  execution  pending  appeal.  Nichols 
A  S.  Co.  V.  Horstad,  —  8.  D.  — ,  130  N. 
W.  776. 

Reformation. 

1199.  A  prayer  for  reformation  of  a  bond 
on  appeal,  contained  in  the  answer  wan 
properly  disregarded  upon  the  trial  of  the 
action  upon  the  bond,  where  no  grounds  for 
reformation  were  shown,  there  being  noth- 
ing to  show  but  that  the  defendants  knew 
the  contents  of  the  instrument  signed  and 
were  merely  claiming  that  they  misunder- 
stood the  legal  effect  of  the  bond.  Nichols 
&  S.  Co.  V.  Horstad,  —  S.  D.  — ,  130  N.  W. 
776. 


XI.  Editobiai,  Noras. 

Writ  of  error.  91  Am.  Dec.  193. 

Appellate  proceedings. 

13  Am.  St.  Rep.  685. 
Appellate  practice.    11  Am.  St.  Rep.  695. 
Rights  of  one  acquiring  interest  in  prop- 
erty from  party  pending  appellate  proceed- 
ings. 27   L.R.A.(N.S.)    735. 
Appellate   ivrisdlotton. 

Appealable  orders.      20  Am.  St.  Rep.  173. 
Appeal  from  decree  for  costs  only. 

1  L.R.A.(N.S.)    1083. 
Right  of  applicant  to  appeal  in  proceed- 
ings to  appoint  guardian  for  incompetent. 
15  L.R.A.(N.8.)  436. 


Right  to  review  of  order  relating  to  in- 
spection of  books  or  papers,  apart  from  ap- 
peal from  final  judgment. 

28  L.R.A.(N.S.)   516. 

What  adjudications  of  state  courts  can 
be  brought  up  in  United  States  Supreme 
Court  by  writ  of  error.  62  L.Rjl.  613. 

Mr  no   may   appeal. 

Right  to  appeal  as  a  party  interested  or 
injured.  119  Am.  St.  Rep.  741. 

Who  is  within  statute  allowing  appeal 
by  a  "person  aggrieved"  in  lunacy  pro- 
ceedings. 25  L.R.A.(N.S.)    15r>. 

Right  to  appeal  from  unfavorable  while 
accepting  favorable  part  of  decree,  judg- 
ment, or  order.  29  L.R.A.(N.S.)    1. 

Power  to  set  aside  verdict  of  acquittal. 
27  Am.  Dec.  471. 
Irftss  or  waiTer  of  risht  to  apipeal. 

Appeal  after  satisfaction  of  judgment. 

45  Am.   St.  Hep.   271. 

Waiver  of  appeal  or  right  of  review. 

13  Am.  Dec.  546. 

Effect  of  escape  on  appeal  from  convic- 
tion. 26  1.RJ^.(N.8.)  931. 
Effect  of  appeal. 

Effect  of  appeal  in  condemnation. 

2  L.R.A.(N.S.)   313. 

Effect  of  appeal  upon  injunction. 

1   L.R.A.(N.S.)    665. 

Effect  of  appeal  from  injunction  upon 
jurisdiction  of  trial  court  to  punish  its 
violation.  14  L.R.A.(N.S.)   1160. 

Effect  of  appeal  from  order  appointing 
receiirer  to  enable  a  court  of  concurrent 
jurisdiction  to  take  jurisdiction! 

22  L.R.A.(N.S.)   316. 

Appeal  as  stay  of  judgment  in  habeas 
corpus  proceedings.       2  L.R.A.(N.S.)    244. 

Effect  of  appeal  and  of  right  to  appeal 
on  conclusiveness  of  judgment. 

37  Am.  St.  Rep.  29. 
Seonrlty  on  appeal. 

Power  of  appellate  court  to  require  new 
supersedeas  or  appeal  bond. 

9  L.R.A.(N.S.)    1064. 

Reeord  on  appeal. 

What  record  must  show  respecting  pre- 
sentation and  decision  of  Federal  question 
to  confer  jurisdiction  on  Federal  Supreme 
Court  of  writ  of  error  to  state  court. 

63  L.R.A.  471. 

Record  for  purpose  of  showing  jurisdic- 
tion in  Federal  Supreme  Court  of  writ  of 
error  to  state  court.  63  L.R.A.  329. 

Disposition  of  appeal  where  without  fault 
of  appellant  record  is  lost  or  incomplete. 

26  L.R.A.(N.S.)   860. 
Ralalns  questions  in  loirer  court. 

How  and  when  questions  must  be  raised 
and  decided  in  state  court,  to  make  case 
for  writ  of  error  from  United  States  Fed- 
eral Supreme  Court.  63  L.R.A.  33. 
Hearlns  and  determination    K^ne'tUT* 

Review  of  evidence  on  appeal. 

10  Am.  St.  Rep.  329. 
Review  of  ruling  on  motion  for  new  trial 

in  action  for  bodily  injuries  on  ground  of 
inadequacy  of  damages. 

28  L.R.A.(N.a)    130. 
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What  ^estion  Federal  Supreme  Court 
uill  eonsider  in  reviewing  judgments  of 
sUte  courU.  03   L.R.A.   571. 

First  questioning  on  appeal  attorney's 
autliorify  to  appear  for  party  whom  be  as- 
sumes to  represent.      126  Am.  St.  Rep.  46. 

Presence  of  witnesses  »t  trial  as  curing 
«rror  in  denying  continuance  on  ground  of 
abMsnt  witnesses.  2  L.R.A.(N.S.)  721. 

Decision  of  questions  of  fact  by  appellate 
court.  7  Am.  St.  Rep.  787. 

Right  of  appellate  court  to  set  aside  find- 
ing of  jury  as  contrary  to  scientific  prin- 
ciples 7  LJt.A.(N.8.)  357. 
fironnda  for  reversal. 

Harmless  error.  U  Am.  St  Rep.  287. 

BcTersal  of  judgments. 

96  Am.  St.  Rep.  125. 

Admission    of   irrelevant   or    immaterial 

evidence  as  ground  for  reversal  or  new  trial. 

66  Am.  Dec.   717. 

Eefnsal  of  cross-examination  on  matters 
covered  by  examination  in  chief  as  ground 
for  reversal  or  new  trial. 

25   L.R.A.(N.S.)    683. 

Misconduct  of  counsel  in  argument  as 
ground  for  reversal.        9  Am.  St.  Rep.  659. 

Reference  by  prosecuting  attorney,  in  ar- 
gnment  to  jury,  to  attempts  to  tamper 
with  witnesses  or  jurymen  as  ground  for 
reversal.  30  LJLA.(N.S.)    795. 

JadfiBent. 

Reversal  on  merits  without  remanding  as 
bar  to  new  action.        30  L.R.A.(N.S.)  377. 

Power  of  appellate  court  after  remitittur. 
21   Am.   Dec.    119. 

Power  of  appellate  court,  upon  reversing 
judgment  for  plaintiff  on  verdict,  to  direct 
judgment  for  defendant  without  remanding 
for  new  trial.  2  I..R.A.(N.S.)    362. 

Restitution  of  property  on  reversal  of 
judgment. 

28  Am.  Dec.  368;  17  Am.  St.  Rep.  264. 

Law  of  the  case   on   second  appeal. 

U  Am.  St.  Itop.  341. 
Blckta  u4  Uabllltle*  at  raretles  e« 
appeal   bond. 

liability  of  sureties  on  appeal  bonds. 
38  Am.  St  Rep.  702. 

Liabilities  of  sureties  on  defective  ap- 
peal bonds  or  undertakings. 

67   Am.   St   Rep.   197. 

Right  of  sureties  on  appeal  or  superse- 
deas bond  to  look  to  sureties  on  prior  bond. 
6  L.R.A.(N.S.)  1021. 


«»» 


APFEAXi    BOND. 

8w  Appeal  and  Error,  IIL  g;  X. 


APPEARAKOE 


Of  defendant,  see  Action  or  Suit,  VI. 
Dismissal  of  appeal  for  lack  of,  see  Appeal 

and  Error,  430. 
Opinion  evidence  as  to,  see  Evidence,  VII.  1. 
Before  grand  jury,  see  Grand  Jury,  7-'9. 


AFPEIXATE  OOUBT. 

Original  jurisdiction  of,  see  Courts,  IL  o^ 
3. 


e«» 


AFFUANOES. 

Master's  duty  as  to,  see  Master  and  Serv- 
ant,  II.  a,  3. 


application: 


For  insurance,  see  Insurance. 
Of  payments,  see  Payment,  IL 


APPOINTMEirr. 


Of  executor  or  administrator,  see  Executors 

and  Administrators,   I. 
Of  officer,  see  OlUcers,  1.  a. 


»»» 


APPORTIOmfENT. 

Of  indebtedness  on  division  of  county,  see 

Counties,   24. 
Of   indebtedness   of   road   district   between 

county  and  town,  see  Counties,  32. 
Effect  of  failure  to  apportion  indebtedness 

on  transferring  control  of  part  of  road 

district,  see  lU>ad  District,  2. 
Of  taxes,  see  Taxes,  V. 


APFBAISAIk 


Of  insurance  loss,  see  Insurance,  IV.  b. 
Of  estray,  see  Animals,   4. 
Presumption  against  violation  of  duty  in, 
see  Evidence,  131. 


»»» 


APFBOPBIATIONS. 

Of  publie  money,  necessity  of  properly  item- 
iced  bill,  see  Public  Money. 

For  state  fair,  see  State  Fair,  2-4. 

For  support  of  indigent  persons  in  institu- 
tion for  feeble  minaed,  see  State  In- 
stitutions. 

Construction  of  proviso  attached  to  appro- 
priation act,  see  Statutes,  75. 

1.  The  last  sentence  of  N.  D.  Const.  §  62, 
which  reads  "All  other  appropriations  shall 
be  made  by  special  bills,  each  embracing 
but  one  subject" — is  equivalent  to  requir- 
ing a  specific  appropriation  for  each  sub- 
ject other  than  those  embraced  in  the  gen- 
eral appropriation  bill.  State  ex  rel.  Mc- 
Donald T.  Hohnes,  —  N.  D.  — ,  123  N.  W. 
884. 
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2.  To  constitute  an  appropriation  under 
the  provisions  of  N.  D.  Const.  $  62,  an  act 
must  set  apart  from  tlie  public  revenue 
a  definite  sum  of  money  for  the  specific 
object  in  such  a  manner  that  the  state 
ofliciala  are  authorized  to  use  the  amount 
so  set  apart,  and  no  more,  for  that  ob- 
ject.    State  ex  rel.  McDonald  v.  Holmes, 

—  N.  D.  — ,  123  N.  W.  884. 

3.  It  is  essential,  to  constitute  a  legisla- 
tive "appropriation,"  that  the  act  of  the 
Legislature,  attempting  to  make  such  an 
appropriation,  limit  the  amount  of  the 
state's  funds  which  may  be  applied  to  the 
purpose  contemplated  by  the  act,  as  other- 
wise the  officials  of  the  state  would  have 
no  means  of  determining  the  amount  of  tax 
to  be  levied  to  meet  the  demands  of  claim- 
ants, and  the  revenues  of  the  state  might 
be  exhausted  without  the  Legislature  in- 
tending to  appropriate  them  wholly  to  the 
subjects  covered  by  such  acts.  State  ex 
rel.  McDonald  v.  Holmes,  —  N.  D.  — ,  123 
N.  W.  884. 

4.  N.  D.  Laws  1903,  chap.  139,  p.  185, 
providing  for  the  payment  of  a  reward  to 
persons  who  shall  secure  the  arrest  and 
conviction  of  violators  N.  D.  Pen.  C!ode 
1899,  chap.  63,  known  as  the  "Prohibi- 
tion Law,"  while  creating  an  obligation 
on  the  part  of  the  state  to  pay  the  re- 
wards earned  under  the  terms  of  that 
chapter,  is  inadequate  as  an  appropria- 
tion, and  does  not  authorize  the  auditor 
to  draw  his  warrant  on  the  State  Treasurer 
for  the  sums  so  earned,  for  the  reason  that 
the  act  does  not  limit  the  total  amount 
which  may  be  paid  as  such  rewards  in  any 
year.     State  ex  rel.  McDonald  v.  Holmes, 

—  N.  D.  — ,  123  N.  W.  8«4. 
Forfeiture. 

5.  A  forfeiture  of  an  appropriation 
should  not  be  decreed,  unless  the  act  un- 
der which  it  is  claimed  clearly  shows 
that  such  was  the  legislative  intention. 
State  ex  rel.  North  Dakota  State  Fair 
Asso.  ▼.  Holmes,  17  N.  D.  32,  112  N.  W. 
144. 

Editorial  notes. 

What   are    appropriations. 

23   Am.   St.   Rep.   638. 

Requisites  of  appropriation  for  official 
salary  or  expenses.  16  L.R.A.(N.S.)  631; 
27  LJB.A.{N.S.)    637. 


»«  » 


APPROVAIb 

Of  undertaking  on  appeal  from  justice's 
judgment,  see  Justice  of  the  Peace, 
VI.  e,  3. 

Of  lease  through  agent,  see  Landlord  and 
Tenant,  11. 

Of  work  done  on  public  improvement,  ne- 
cessity for,  see  Public  Improvements, 
IIL 


*«» 


Award. 

Record  on  appeal  from  order  refusing  to 
vactate,  see  Appeal  and  Error,  104. 

Trial  de  novo  on  appeal  from  order  re- 
fusing to  vacate,  see  Appeal  and  Er- 
ror,  464. 

First  raising  obj^tion  to,  on  appeal,  see 
Ai>peal  and  Error,  723. 

Prejudicial  error  in  entry  of  judgment  on, 
see   Appeal   and   Error,   1119,   1120. 

Judgment    on    award,    see    Judgment,    58,  ^ 
69.  ^ 

Modification  of  judgment  entered  on  award, 
see   Judgment,   224. 

1.  By  making  an  award  which  on  the 
face  of  the  record  was  valid,  arbitrators  of 
a  controversy  exhausted  their  power;  and 
an  attempted  second  award  for  the  pur- 
pose of  supplying  an  omission  of  procedure 
was  void.  Hackney  v.  Adam,  —  N.  D.  — , 
127   N.   W.   519. 

2.  A  motion  to  vacate  an  award  was 
properly  denied  when  not  based  on  any  of 
the  statutory  grounds  (N.  D.  Rev.  Codes 
1906,  i  7699),  but  only  on  a  technical 
ground  which  might  have  been  urged  on 
the  motion  to  affirm  the  award  and  was 
not.  Hackney  v.  Adam,  —  N.  D.  — ,  127 
N.  W.  619. 

Editorial  notes. 

Agreements  to  submit  to  arbitration. 

2  Am.  St.  Rep.  666. 

Who  may  submit  to  arbitration  when 
acting  for  another.  30  Am.  Dec.  626. 

Effect  of  submitting  or  agreeing  to  sub- 
mit to  arbitration.  66  Am.  Dec.  381. 

Necessity  of  joint  action  by  arbitrators. 
1  Am.  Dec.   200. 

Right  of  arbitrators  to  rehear,  or  of  a 
party   to   withdraw,   where  award  not  co- 
extensive  with   submission. 
^  18   L.R.A.(N.S.)    1247. 

Necessity  of  notice  of  appointment  of 
umpire  or  third  arbitrator,  and  of  proceed- 
ings before  him.  19  L.R.A.(N.S.)  696. 

Bringing  suit  before  award  as  revocation 
of  submission  to  arbitration. 

31  L.R.A.(N.S.)    679. 

Validity  of  award.       35   Am.   Dec.   591. 

Validity  of  award  under  parol  submis- 
sion  involving  title   to   real   property. 

22  L.R.A(N.S.)   716. 


ARCHITECT. 


ARBITRATION. 

Of  insurance  loss,  see  Insurance,  IV.  b. 
As  to  reference  generally,  see  Reference. 


Provision  in  contract  as  to  conclusiveness 
of  decision  of,  see  Contracts,  157. 

Right  to  lien  for  services  of,  see  Liens,  36- 
38. 


»«» 


AROUMENT. 

On  appeal,  costs  for,  see  Appeal  and  Error, 

1153. 
Of  counsel,  see  Trial,  IIL  i. 
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ABMOBY. 

Corporation  for  erection  of,  as   a  private 

corporation,  see  Corporations,  0. 
Right  to  mechanic's  lien  on,  see  Liens,  46. 


♦  *♦ 


ARRAIGHMEWT. 

Of  accnsed,  see  Criminal  Law,  U.  d,  4. 
*  ■  » 


ABBAT. 


Of  jni7,  see  Jury. 


ABBE8T. 

Of  principal  in  bail  bond,  discbarge  of  sure- 
ty by,  see  Bail  and  Recognizance,  7. 

Waiver  of  illegality  of,  see  Criminal  Law, 
51. 

Sufficiency  of  complaint  to  warrant,  see  In- 
dictment, etc.,  1. 

Affidavit  for,  as  part  of  complaint,  see 
Judgment,  6. 

Of  judgment  in  criminal  ease,  see  Appeal 
and  Error,  796;  Indictment,  etc.,  22, 
65,  70,  80. 

Editorial  mot«s. 

What  is  an  arrest.         19  Am.  Dec.  485. 
Right  of  policeman  to  make  arrest. 

84  Am.  St.  Rep.  670. 
Necessity  to  prevent  escape,  as  condition 
of  right  to  arrest  without  warrant. 

2  L.R.A.(N.S.)  730. 
Right  of  officer  to  arrest  without  a  war- 
rant one  verbally  abusing  him  or  interfer- 
ing in  performance  of  duty. 

13  L.R.A.(N.S.)  881. 

Arrest  under  civil  process  for  breach  of 

warranty.  20  L.R.A.(N.S.)    844. 

What  may  be  lawfully  done  in  elTecting 

arrest.  61  Am.  Dec  161. 


♦  «» 


ATtSOR. 

A  freight  car  is  a  bi^Ming  under  S.  D. 
Pen.  Code  §  542,  defining  ars-m  as  "the  wil- 
M  and  malicious  burning  of  a  building 
with  intent  to  destroy  it,  and  §  543  de- 
fining "any  house,  c<Iifir'',  structure,  vessel, 
or  other  erection,  capable  of  a(Tordin<»  shel- 
ter for  human  beings"  as  a  "building"  with- 
in the  meaning  of  §  542.  ^'tntc  v.  Lint- 
ncr,  19  S.  D.  447,  104  N.  W.  205. 

Editorial  antes. 
What  constitutes  arson. 

81  Am.  Dec  66-71. 
Crime  of  arson,   and  who  may   commit 
same.  101    Am.   St   Rep.   21. 

What  constitutes  attempted  arson. 

4  L.R.A.(N.S.)   417.' 


What   is  a   "house"   within   statute   de- 
fining arson.  71  Am.  St.  Rep.  266. 

Corpus  delicti  in  arson. 

16  L.R.A.(N.S.)   286. 

Arson  by  one  spouse  burning  property  of 
other.  21   L.R.A.(N.S.)    27. 


#»» 


ABTESIAK    WEIXS. 

Bonds  for,  see  Bonds,  28,  29. 

Performance  of  contract  for  drilling,  see 
Contracts,  132. 

Presumption  as  to  validity  of  tax  for,  see 
Evidence,  153. 

Parol  evidence  as  to  purpose  of  construc- 
tion of,  see  Evidence,  439,  440. 

.Admissibility  of  evidence  as  to  defects  in 
first  well  where  second  well  was 
drilled,  see  Evidence,  735. 

Injunction  against  discharge  of  waters  of, 
over  land  of  another,  see  Injunction, 
17. 

Right  to  lien  for  drilling,  see  Liens,  42. 

Amendment  of  answer  in  action  for  eon- 
tract  price  of  drilling,  see  Pleading, 
118. 

Power  of  township  to  incur  debt  for  con- 
struction of,  see  Towns,  2. 

Requiring  reimbursement  of  town  for  cost 
of  drilling,  see  Towns,  2. 


ASSAULT  AND  BATTERT. 

Presumption  as  to  effect  of  improper  ad- 
mission of  evidence  in  action  for,  see 
Appeal  and  Error,  403. 

Right  to  question  correctness  of  instruction 
as  to  jiistiflcation  for,  see  Appeal  and 
Error,  584. 

Prejudicial  error  *in  instruction  on  trial 
for,  see  Appeal  and  Error,  1018.  1U31. 

Prejudicial  error  in  refusing  instruction  on 
prosecution  for,  see  Appeal  and  Error, 
1060,  1070,  1071. 

Exemplary  damages  for,  see  Damages,  4. 

Evidence  as  to  character  of  complaining 
witness,  see  Evidence,  607. 

Sufficiency  of  proof  of,  see  Evidence,  1016, 
1051. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  II.  e,  5,  h. 

By  employee,  conclusiveness  of  former  iiid-x- 
ment  ns  to  master's  liability,  see  Judg- 
ment,  J  04. 

By  servant,  liability  of  master  for,  see  Mas- 
ter and  Servant,  1,  22-25. 

On  girl  under  age  of  consent,  see  Rape,  3. 

Question  for  jury  as  to  intent,  see  Trial, 
149. 

Necessity  for  request  for  instruction  on 
prosecution  for,  see  Trial,  296. 

Instruction  in  prosecution  for,  see  Trial, 
330,  344,  345,  4.32,  433. 

Instruction  as  to  damages  by,  see  Trial, 
321. 

Sufficipncv  of  verdict  on  prosecution  for,  see 
Trial,  490-492. 
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ASSENT. 


1.  To  eonatitute  an  auanit  which  the 
statute  defines  as  any  vilful  and  lawful  at- 
tempt or  offer,  with  force  or  Tiolence  to  do 
a  corporal  hurt  to  another,  the  attempt  to 
do  such  hurt  must  be  without  the  consent 
of  the  latter  and  under  such  circumstan- 
ces as  to  cause  a  well-founded  apprehension 
of  immediate  peril.  State  t.  Archer,  22  S. 
D.  137,  115  N.  W.  1075. 

2.  The  statutory  crime  of  shooting  with 
intent  to  kill  (S.  D.  Rev.  Pen.  Code,  §  285) 
embraces  the  lesser  statutory  crime  of 
shooting  with  intent  to  injure  defined  by 
8  314.  State  t.  Horn,  21  S.  D.  237,  111  N. 
W.  652. 

3.  One  who  shoots  at  one  person  with  in- 
tent to  kill  another  is  guilty  of  an  assault 

^with  an  intent  to  kill,  under  S.  D.  Rev. 
Pen.    Code,    §    285,    providing   that    every 

'  person  who  shoots  at  another  "with  Intent 
to  kill  any  person"  shall  be  punishable. 
State  V.  Shanley,  20  S.  D.  18,  104  N.  W. 
522. 

4.'  Under  N.  D.  Rev.  Codes  1899,  S  7115, 
S  7145,  the  class  of  acts  described  as  "as- 
sault and  battery"  with  any  deadly  weapon, 
ete.,  in  $  7115,  and  by  the  term  "assault 
or  assault  and  battery"  with  any  sharp 
or  dangerous  weapon,  in  §  7145,  does  not 
include  an  assault  or  assault  and  battery 
with  firearms  for  the  purpose  of  shooting. 
State  V.  Cruikshank,  13  14.  D.  337,  100  N. 
W.  697. 

6.  Under  S.  D.  Rev.  Pen.  Code.  §g  297, 
298,  310,  providing  that  to  constitute  an 
assault  there  must  be  a  wilful  attempt  or 
offer,  with  force  or  violence,  to  do  a  cor- 
poral hurt  to  another,  and  the  aggravated 
assault  must  be  perpetrated  with  intent  to 
commit  a  felony,  an  information  charging 
the  accused  with  feloniously  assaulting  a 
married  woman  with  intent  to  have  unlaw- 
ful "voluntary"  sexual  intercourse  with 
her,  does  not  charge  an  assault  with  intent 
to  commit  a  felony,  because  if  the  act  had 
been  committed,  under  §  338,  it  would  have 
been  adultery  which  requires  the  concur- 
rence of  consenting  parties.  State  v.  Arch- 
er, 22  S.  D.  137,  115  N.  W.  1076. 

Jnstlfloation. 

Review  on  appeal  of  instruction  as  to,  see 

Appeal  and  Error,  684. 
Admissibility  of  evidence  of  justification, 

see  Evidence,  788. 

9.  An  instruction  that  the  jury  should 
not  consider  the  fact  that  the  prosecuting 
witness  was  trespassing  on  the  defendant's 
land,  except  so  far  as  it  bears  upon  the  de- 
fendant's intent  in  shooting  of  the  firearm, 
was  proper  in  a  prosecution  for  shooting 
at  another  with  a  firearm  with  intent  to  do 
bodilv  harm.  State  v.  Hunskor,  16  N.  D. 
420,  114  N.  W.  996. 

7.  Defendant  requested  the  giving  of  the 
following  instructions  to  the  jury:  "An 
assault  upon  or  towards  the  person  of  an- 
other is  not  unlawful  when  used  in  pre- 
venting or  attempting  to  prevent  any  tres- 
pass or  other  unlawful  interference  with 
real  property  in  one's  possession,  provided 
the  force  or  violence  used  is  not  more  than 


snfBeient  to  prevent  such  offense."  Such 
request  was  properly  denied,  the  rule  em- 
braced  therein  having  no  application  to  the 
crime  charged,  which  was  that  of  shooting 
at  another  with  a  firearm  with  intent  to  do 
bodily  harm.  State  v.  Hunskor,  16  N.  D. 
420,  114  N.  W.  996. 

[Cited  in  note  in  22  LJl.A.(X.S.)  724 
on  right  to  use  deadly  weapon  in  re- 
sisting trespass.] 
8.  In  a  prosecution  for  assault  with  a 
deadly  weapon,  it  was  no  justification  or 
excuse  that  prior  to  the  assault  a  heated 
discussion  took  place  at  the  home  of  a  third 
person  among  persons  there  present  and 
the  accused,  in  which  the  person  assaulted 
took  no  part,  the  assault  occurring  some 
time  thereafter  when  the  parties  had  left 
such  place  for  their  own  homes  and  had 
engaged  in  a  friendly  snowball  fight,  dur- 
ing which  accused  left  the  crowd  and  re- 
turned with  a  knife  with  which  he  com- 
mitted the  assault.  State  v.  Kapelino,  20 
S.  D.  591,  108  N.  W.  336. 

Editorial  notes. 

Recaption  of  personal  property. 

82  Am.  Dec.  673. 
Right  to  use  force  to  recover  possession 
of   personalty.  3   L.R.A.(K.S.)    261. 

What  landowner  may  do  to  take  posses- 
sion of  his  land.  69  Am.  Dec.  764. 
Right  to  employ  force  in  retaking  prop- 
erty sold  conditionally. 

19  LJl.A.(N.S.)  607. 

Right  of  owner  of  land  to  effect  entry 

thereon.  19  Am.  St.  Rep.  644. 

Civil   liability  for   assault   in   regaining 

possession  of  land,  by  one  entitled. 

17  L.R.A.(N.S.)  465. 
Criminal  liability  for  assault  in  regain- 
ing possession  of  land  by  one  entitled. 

22  L.R.A.(N.8.)  728. 
Assault  with  intent  to  kill. 

21  Am.  St.  Rep.  156. 
Pointing  unloaded  firearm  as  assault. 

15  L.R.A.(N.S.)    1272. 
Assault  to  prevent  future  seduction  of  or 
adultery  with  wife.      18  L.R.A.(N.S.)   688. 
Right  to  use  deadly  weapon  in  resisting 
trespass.  22   L.R.A.(N.S.)    724. 

Mistaken  identity  as  justification  for  as- 
sault 67  L.R.A.  566. 
Mutual   consent   to  combat  as   affecting 
civil  liability  for  assault. 

20  L.R.A.(N.S.)    907. 


<«» 


ASSENT. 

By  owner  of  land  to  use  as  road,  see  Dedi. 

cation,  2. 
Necessity  of  wife's  assent  to  dedication  of 

road   over   homestead,   see   Dedication, 

3. 
Estoppel  by,  see  Estoppel,  II.  e. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  e,  6. 
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ASSESSMENT    BOLLS. 

See  Taxes,  IV.  L 


ASSESSMENTS. 


Injunction  against,  see  Injunction,  I.  L 
A^nst  insured,  see  Insurance,  II.  g. 
For  public    improTement,   see   Public   Im- 
provements, IV. 
Of  tax,  see  Taxes,  IV. 


ASSESSMENT  WORK. 

On  mining  claim,  see  Mines,  II.  e> 
«  ■ » 

ASSESSOR. 

Oath  of,  tee  Taxes,  26-29. 


ASSETS. 

Of  decedent's  estate,  see  Executors  and  Ad- 
ministrators, V. 


<»» 


Bight  of  assignee  of  part  of  claim  to  sue, 
■ee  Action  or  Suit. 

Bight  of  action  by  agent  talcing  assignment 
of  township  warrant,  see  Action  or 
Suit,  ea. 

Bight  of  assignee  of  foreign  corporation, 
•ee  Action  or  Suit,  15;  Corporations, 
55. 

Substitution  of  assignee  as  party,  see  Ac- 
tion or  Suit,  78. 

Effect  of  assignment  on  parties  to  action, 
see  Action  or  Suit,  III.  b,  4. 

Of  subject-matter  of  action  as  ground  for 
dismissal  of  appeal,  see  Appeal  and  Er- 
ror, 412. 

Of  error,  on  appeal,  see  Appeal  and  Error, 
IV.  q. 

Usbility  of  assignee  of  contract  to  pay 
debts  assumed  by  grantor,  see  Con- 
tracts, 96. 

Modification  of,  see  Contracts,  163. 

Of  corporate  stock,  see  Corporations,  III. 
b. 

Of  covenant,  see  Covenant,  8. 

S*toppel  of  debtor  to  deny  liability  to  as- 
signee, see  Estoppel,  20. 

Estoppel  to  assert  abandonment  of  con- 
tract as  against  assignee,  see  Estoppel, 
65. 

Snfficiency  of  evidence  to  show  agreement 
to  change  assignment  for  security  to 
absolute  assignment,  see  Evidence,  803. 
Supp.  Dale.  Dig.— 9. 


Injunction  against  foreclosure  of  judgment 

by,  see  Injunction,  45-40. 
For  creditors,  see  Insolvency,  I. 
Of  insurance  policy,  see  Insurance,  II.  h. 
Of  judgment,  see  Action  or  Suit,  42;  Coun> 

ties;  Judgment,  V.  " 

Of  contract  for  purchase  of  land,  see  Land* 

lord  and  Tenant,  2. 
Of  lease,  see  Landlord  and  Tenant,  14. 
Of  mortage,   see  Mortgage,   V. 
Setting   up   by    amendment,   see   Pleading, 

103. 
Effect  of  verbal  assignment  of  contract  on 

right  to  specific  performance,  see  Spe- 
cific Performance,  37. 
Of  tax  certificate,  see  Taxes,  140,  150. 
Right  of  assignee  to  maintain  trover,  see 

Trover  and  Conversion,  1. 

Defendant  executed  and  delivered  to 
plaintiff  a  written  assignment  of  a  contract 
for  the  purchase  of  certain  land,  under 
which  plaintiff  entered  into  possession. 
Later  defendant  retoolc  possession.  In  an 
action  for  the  recovery  of  possession,  it  ap- 
pearing that  such  assignment  was  made  to 
secure  plaintiff  for  labor  and  expenditures 
in  looking  after  defendant's  interest  and 
to  secure  plaintiff  as  guarantor  of  notes 
given  by  defendant  it  was  held  that  such 
assignment  was  not  absolute.  Fifer  v.  Fi- 
fer,  13  N.  D.  20,  99  N.  W.  763. 

Editorial  motes. 

Assignments  of  choses  in  action. 

13  Am.  St.  Rep.  674. 

Assignment  of  part  of  demand. 

2  Am.  St.  Rep.  472. 

Assignment  of  mere  possibilities  or  con- 
tingencies. 94  Am.   Deo.   649. 

Assignability  of  mere  right  to  file  bill 
in  equity.  56  Am.   Dec.  449. 

Transferability  of  right  of  entry  for  con- 
dition  broken.  60   L.R.A.  750. 

Validity  of  assignment  of  future  wages 
or  salary.  6  L.R.A.(N.S.)    566. 

Assignability  of  construction  or  building 
contracts.  21   L.R.A.(N.S.)    359. 

Assignability  of  executory  contract  to 
perform  particular  work. 

23   L.RJk.(N.S.)    223. 

Effect  of  statute  declaring  cause  of  ac- 
tion for  death  survivable  to  render  it  as- 
signable. 27   L.R.A.(N.S.)    404. 

Power  of  parties  to  restrict  assignability 
of  contract.  88  Am.  St.  Rep.  201. 

Time  and  extent  of  assignment  of  part 
of  fund  or  demand.        28  Am.  St.  Rep.  74''. 

Priority  rights  of  different  assignees  of 
funds  in  hands  of  third  person. 

66  L.R.A.  760. 

Subsequent  assignees  of  accounts  and 
claims  in  action  obtaining  precedence  by 
first  giving  notice.        71  Am.  St.  Rep.  31. 

Right  of  first  assignee  of  claim  to  recov- 
er from  second  assignee  amount  collected 
by  letter.  30  L.R.A.(N.S.)    807. 

Effect  of  assignment  to  put  unearned  sal- 
ary or  fees  of  public  officer  when  earned 
beyond  reach  of  creditors. 

31  L.R.A.(N.S.)   374. 
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Necessity  of  notice  to  debtor  of  usign- 
ment  of  chose  in  action. 

36  Am.  Dec.  475. 

Right   of   assignee   of   claim   ex   delicto 
asserted  against  himself  to  maintain  action 


thereon  a^inst  third  party. 


I>JLA.(N.S.)    634. 


♦  «» 


A88IOM8. 

Executors  as,  see  Taxes,  182. 


ASSISTANCE. 


Editorial  notes. 

Writ  of  assistance.        51  Am.  Dec.  162. 

Service  of  writ  of  possession  or  restitu- 
tion. 15  Am.  St.  Rep.  56. 

Jurisdiction  of  equity  to  put  party  in 
possession  in  aid  of  decree. 

93  Am.  St.  Rep.  154. 

Remedies  of  plaintiff  who  is  dispossessed 
after  being  put  in  possession  tmder  a  judg- 
ment in  ejectment.      136  Am.  St.  Rep.  646. 


ASSISTABTT. 


To    state's    attorney,    see    Contempt,    6; 
State's  Attorney,  2. 


*** 


ASSOCIATIONS. 

Religious  societies,  see  Religious  Societies. 
State  fair  association,  see  State  Fair. 

Editorial   notes. 

Voluntary  associations. 

7  Am.  St.  Rep.  160. 
Jurisdiction  over  voluntary  associations. 
7  Am.  St.  Rep.  163. 
Suits  by  and  against  unincorporated  so- 
cieties. 59    Am.    Dec.    711. 
Power  of  corporation  and  association  to 
disfranchise  or  expel  member. 

63  Am.  Dec.  773. 
Right   of   corporation   or   association   to 
expel  members.  114  Am.  St.  Rep.  24. 

Remedies  of  members  of  associations. 

59  Am.  St.  Rep.  198. 

Right   of   action   against  unincorporated 

association.  2    L.R.A.(N.S.)    789. 

Membership   in   association   as   condition 

of  right  to  transact  business. 

6  L.R.A.(N.S.)   433. 

Right  to  prohibit  wearing  society  badge 

by  non-member.  24  L.R.A.(N.S.)  795. 


ASSTTKPSrr. 


I.  In  Genebal. 
II.  Mosey  Had  and  Received. 


III.  RxcxiVEBiNo  Back   Pathents. 

a.  In  Oeneral. 

b.  Mistake;  Lock  of  Knowledge. 
e.  Payment  to  OfficiaU. 

rV.  Editobial  Notks. 


I.  In  General. 

1.  If  a  party  occupies  real  estate  wrong- 
fully, and  not  under  a  -  lease  or  agreement, 
the  owner  may  waive  the  tort  or  trespass 
and  recover  the  actual  value  and  use  of 
the  property  during  the  time  its  possessipn 
is  withheld  from  him.  Baldwin  v.  Bohl,  23 
S.  D.  395,  122  N.  W.  247. 

2.  A  party  who  occupies  real  property 
wrongfully,  and  not  under  a  lease  or  agree- 
ment to  pay  rent,  is  still  required  to  com- 
pensate the  owner  and  to  pay  him  there- 
for the  damage  or  detriment  fixed  by  S.  D. 
Rev.  Civ.  Code,  §  2313,  for  such  occupa- 
tion and  use  of  the  premises.  Baldwin  v. 
Bohl,  23  S.  D.  395,  lsi2  X.  \V.  247. 


n.  Monet  Had  and  Received. 

Vendee's  nonpayment  of  taxes  as  defense 
to  action  for,  see  Action  or  Suit,  16. 

Recovery  back  of  money  paid  for  void  mu- 
nicipal bond,  see  Bonds,  28. 

Sufficiency  of  allegation,  see  Pleading,  150. 
151. 

Recovery  back  of  purchase  money  paid,  aee 
Vendor  and  Purchaser,  18-25. 

3.  Action  for  money  had  and  received 
will  not  lie  to  recover  interest  whenever 
such  interest  so  paid  is  in  part  usurious, 
and  the  action  is  against  a  national  bank, 
under  U.  S.  Rev.  Stat.  §  5198.  McCarthy 
v.  First  Nat.  Bank,  23  S.  D.  269,  23  L.R.A. 
(N.S.)    335,  121  N.  W.  853. 

4.  An  action  for  money  had  and  received 
will  lie  against  a  chattel  mortgagee  whr> 
having  seized  the  chattels  sold  them  under 
an  express  promise  to  plaintiff,  a  prinr 
lienor,  to  account  for  the  proceeds  never  ac- 
counted. Hyde  v.  Thompson,  —  N.  D.  — , 
120  N.  W.  1095. 

5.  Absence  of  contractual  relations  or  of 
a  promise  to  pay  is  immaterial  in  an  action 
for  moneys  had  and  received  which  in  good 
conscience  should  be  paid  to  the  party  en- 
titled thereto.  Martin  v.  Roger,  —  N.  D. 
— ,  125  N.  W.  1027. 

6-8.  Where  the  former  owner  collects  from 
a  cropper  moneys  to  which  his  grantee  as 
landlord  is  entitled  it  is  immaterial  that 
there  is  no  privity  of  contract  betwee-i 
grantor  and  grantee  as  to  the  oropperV 
agreement  the  remedy  being  an  action  for 
moneys  had  and  received.  .Martin  v.  Rog- 
er, —  N.  D.  — ,  125  N.  W.  1027. 
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nL  RacDVEBiNG  Back  Patments. 

a.  In  General. 

Estoppel  to  set  up  defense  against  recoT- 

ery  of  payment,  see  Estoppel,  27. 
Sufficiency  of  complaint,  see  Pleading,  261. 
Motion  for  direction  of  verdict   in   action 

to  recover  back  money  paid  on  forged 

cbeck.  see  Trial,  223. 
Recovery  back  of  purchase  money  paid,  see 

Vendor   and    Purchaser,    18-25. 

9.  One  who  voluntarily  and  with  full 
knowledge  of  absence  of  indebtedness  gives 
another  bis  note  cannot  compel  him  to  re- 
fund what  the  former  is  compelled  to  pay 
thereon  to  a  bona  fide  holder  for  value 
without  notice.  Dickinson  v.  Carroll,  — 
N.  D.  — ,  —  L.R.A.(N.S.)  — ,  130  N.  W. 
829. 

10.  The  unauthorized  allowance  by  the 
board  of  county  commissioners  of  an  illegal 
demand  against  the  county  does  not  de- 
prive the  county  of  the  right  to  sue  in  the 
circuit  court  for  its  recovery,  though  the 
county  has  taken  no  appeal  from  the  action 
of  the  board.     Campbell  County  t.  Overby, 

20  8.  D.  640,  108  N.  W.  247. 

11.  Where  the  board  of  county  conunis- 
eioners  without  authority  allow  an  illegal 
claim  against  the  county,  the  county  can 
recover  the  amount,  as  the  county  board 
has  no  power  to  audit  and  allow  accounts 
on  their  face  not  l^ally  chargeable  to  the 
county,  and  it  acts  in  excess  of  its  juris- 
diction if  it  does  so,  and  its  action  creates 
no  legal  liability  against  the  county. 
Campbell  County  v.  Overby,  20  S.  D.  640, 
108  X,  W.  247. 

12.  Where  money  was  deposited  with  the 
defendant  bank  to  be  paid  over  to  another 
upon  the  deposit  of  certain  warranty  deeds 
conveying  lands  to  the  depositor,  which 
deeds  were  accepted  and  no  offer  ever  made 
to  return  them,  and  the  money  was  paid 
over  pursuant  to  the  instructions  accom- 
panying the  deposit,  the  grantees  cannot  re- 
cover the  money  from  the  bank  or  from  the 
grantors  to  whom  it  has  been  paid,  on  the 
grounds  tbat  the  deposit  was  a  special  one, 
and  not  to  he  paid  over  until  title  had  been 
perfected,  where  the  grantor  did  not  have 
good  title.     Lennan  v.  Pollock  State  Bank, 

21  S.  D.  511,  110  N.  W.  834. 

b.  Mistake;    Lack    of   Knoicledge. 

Necessity    of    pleading    limitations    as    de- 
fense, see  Pleading,  317. 
See  also  Set-off  and  Counterclaim,  5. 

13.  To  authorize  a  recovery  of  money 
paid  under  mistake,  it  must  appear  that 
the  plaintiff  has  not  received  the  equiva- 
lent contemplated  by  the  payment,  and  that 
it  is  against  conscience  for  the  defendant 

»to  retain  it.     Dickey  County  v.  Hicks,  14 
N.  D.  73,  103  N.  W.  423. 

14.  The  fact  that  plaintiff  had  the  means 
of  knowledge  of  the  facts  at  his  command, 
and  negligently  failed  to  avail  himself 
theieof  before  paying  money  will  not  defeat 


his  recovery,  where  such  negligence  has  not 
resulted  in  loss  or  damage  to  defendant. 
James  River  Nat.  Bank  v.  Weber,  —  N.  D. 
— ,  124  N.  W.  962. 

16.  Where  a  depositor  accepted  a  check 
from  a  person  unknown  to  him,  but  whom 
he  supposed  to  be  a  gambler,  and  deposited 
it  with  a  bank,  which  indorsed  it  to  "any 
bank,  all  prior  indorsements  guaranteed," 
and  the  bank,  on  which  it  was  drawn  paid 
the  same,  relying  mainly  upon  the  indorse- 
ments, a  judgment  in  favor  of  the  assignee 
of  the  paying  bank,  and  against  the  deposi- 
tor and  the  bank  acting  as  his  agent  in 
collecting  the  check  was  proper,  since  it  was 
through  their  carelessness  that  the  loss 
occurred.  Greenwald  v.  Ford,  21  S.  D.  28, 
100   N.   W.   516. 

16.  The  county  auditor  of  Dickey  county, 
in  good  faith,  but  without  authority  of  law, 
included  in  the  defendant's  monthly  salary 
warrants  the  amounts  which  were  due  from 
the  county  to  the  clerks  employed  in  his 
office.  It  was  stipulated,  and  the  trial  court 
found,  that  defendant  paid  said  clerks 
amounts  in  excess  of  those  received  from 
the  county;  that  the  sums  paid  were  the 
reasonable  value  of  their  services;  that 
their  services  were  necessary;  and  that 
such  payments  were  accepted  by  the  clerks 
"as  a  complete  discharge  and  satisfaction 
for  the  work  done  by  each."  Held,  that 
a  recovery  by  the  county  of  the  money  thus 
paid  to  the  defendant  (its  obligation  to 
the  clerks  having  been  discharged)  cannot 
be  sustained.  Dickey  County  v.  Hicks,  14 
N.  D.  73,  103  N.  W.  423. 

By  bank. 

See  also  supra  15. 

17.  The  drawee  of  a  forged  check  who 
has  paid  the  same  may,  upon  subsequent 
discovery  of  the  forgery,  recover  the  money 
paid  from  the  party  who  received  it,  al- 
though the  latter  was  a  good-faith  holder, 
if  he  has  not  been  misled  or  prejudiced  by 
the  drawee's  failure  to  detect  the  forgery. 
First  Nat.  Banl^  v.  Bank  of  Wyndmere,  16 
N.  D.  290,  10  L.R.A.(N.S.)  40,  125  Am. 
St.  Rep.  583,  108  N.  W.  546. 

18.  Money  paid  by  a  bank  on  a  check  up- 
on the  depositor's  erroneous  statement  that 
a  previous  check  was  never  paid,  the  teller 
believing  that  an  error  in  bookkeeping  had 
been  made  and  not  having  time  then  to  in- 
vestigate fully,  was  recoverable  as  paid  by 
mistake.  James  River  Nat.  Bank  v.  Web- 
er, —  N.  D.  — ,  124  N.  W.  952. 

To  oflolals. 

19.  Payment  of  license  fees  by  one  who 
insists  that  the  law  exacting  them  is  un- 
constitutional cannot  be  held  to  have  been 
made  under  a  mutual  mistake,  so  that  he 
is  not  entitled  to  recover  them  back  upon 
that  ground  after  the  law  is  declared  to  be 
invalid.  C.  &  3.  Michel  Brewing  Co.  v. 
State,  19  S.  D.  302,  70  L.R.A.  911,  103  N. 
W.  40. 

c.  Payment   to   Officials. 

Recovery  back  of  amount  paid  by  purchas- 
er at  invalid  tax  sale,  see  Ta-xcs,  IV. 
n,  5,  d,  (3). 
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Recovery  b«ck  of  taxes  paid,  Me  Taxes,  IV. 

o. 
See  also  supra,  10. 

20.  Candidates  for  office  who  have,  under 
protest,  paid  fees  under  an  unconstitution- 
al statute  in  order  to  have  their  names 
printed  on  the  official  primary  election  bal- 
lot may  recover  the  same  by  action.  John- 
son V.  Grand  Forks  County,  16  N.  D.  363, 
125  Am.  St.  Rep.  662,  113  N.  W.  1071. 

21.  Requiring  a  foreign  corporation  to 
pay  a  license  fee  as  a  condition  precedent 
to  the  sale  of  its  product  within  the. state, 
or  subject  itself  to  penalties  supposed  to 
be  prescribed  by  a  statute,  is  not  such  com- 
pulsion as  will  entitle  it  to  recover  the 
amounts  paid  in  case  the  statute  is  ad- 
judged to  be  unconstitutional.  C.  &  J.  Mi- 
chel Brewing  Co.  v.  Stete,  19  S.  D.  302,  70 
Ii.R.A.  911,  103  N.  W.  40. 

[Cited  in  notes  in  22  L.R.A.(N.S.)  867, 
•  on  right  to  recover  license  fee  exact- 
ed under  color  of  authority;  22  L.R.A. 
(N,8.)  876,  on  voluntariness'  of  pay- 
ment of  license  fee  exacted  under  color 
of  authority.] 

22.  One  who  pays  a  license  fee  under  a 
law  which  is  Subsequently  declared  uncon- 
stitutional, cannot  recover  back  the  amount 
paid  as  a  compulsory  payment,  where  he 
deposited  the  money  with  the  county  treas- 
urer under  protest  and  under  a  belief  that 
he  would  be  prosecuted  if  he  did  not  do  so, 
in  response  to  a  demand  by  such  treasurer 
who  notified  him  that  he  would  be  so  prose- 
cuted. StefTen  v.  State,  19  S.  D.  314,  103 
N.  W.  44. 

[Cited  in  notes  in  22  L.R.A.(N.S.)  867, 
>  on  right  to  recover  license  fee  exact- 
ed under  color  of  authority;  22  I1.R.A. 
(N.S.)  876,  877,  on  voluntariness  of 
payment  of  license  fee  exacted  under 
color  of  authority.] 


rv.  Editobiai.  Motes. 

I    Recovery  back  of  voluntary  payment. 
94  Am.  St.  Rep.  409. 

Compulsory  payments  and  right  to  recov- 
er them  back.  46  Am.  Dec.  163. 

Assumpsit  for  money  paid  without  con- 
sideration. 18  Am.  St.  Rep.  430. 

Right   to  recover   overpayment  made   in 
ignorance  or  forgetfulness. 

24  L.R.A.(N.S.)  617. 

Recovery  back  of  purchase  money. 
;  25  Am.  St.  Rep.  132. 

Recovery  of  money  paid  on  illegal  con- 
tract. 12   Am.   Dec.   385. 

Recovery  of  money  paid  under  contract 
unenforcible  by  statute  of  frauds. 

105  Am.  St.  Rep,  793. 

Recovery  of  money  paid  labor  union  to 
avoid  boycott.  4  L.R.A.(K.S.)  1198. 

;  Right  of  insurer  to  recover  payment  made 
under  erroneous  supposition  of  insured's 
death.  11  L.R.A.(N.S.)  234. 


Right  to  recover  back  public  money  ap- 
propriated to  sectarian  institution. 

19   L.R.A.(N.S.)    171. 

Recovery  of  excessive  payments  to  publie 

services  corporation.      18  L.R.A.(N.S.)  124. 

Recovery  of  imauthorized  feci  exacted  by 

public  officer.  IS  L.R.A.(N.S.)  183. 

Right  to  recover  license  fee  exacted  on- 

der  color  of  authority. 

22  L.R.A.(NJ3.)  862. 
Voluntariness  of  payment  of  license  fee 
exacted  under  color  of  attorney. 

22  L.R.A.(N.8.)  872. 


ASSUMPTION    OF   DEBT. 

By   grantee   of   mortgaged   property,    aee 

Mortgage,  IV. 

<■» 

ASSUMPTION   OF   FACTS. 

In  instructions,  see  Trial,  IV.  e,  1,  b. 

ASSUMPTION  OF  BISK.  ! 

See  Master  and  Servant,  II.  b. 


♦  »» 


ASTI.UM. 


Control  of,  by  eounty  officers,  see  Coantiea. 

36. 
Constitutionality  of   statute   for   paviiMiit 

for    indigent    inmates    of,  see    Fnblio 

Money. 
For  feeble  minded,  see  State  Institutiona; 

Statutes,  45;  Taxes,  20. 


ATTACHMENT. 


I.  Oboundb. 
II.  On  What  Claims. 
III.  Pbocedubb. 

a.  Affidavit*,  Petition,  eto. 

b.  Service  and  Return  of  Paptn, 

c.  Undertakings. 

d.  Dissolution  or  Discharge. 

1.  In  General. 

2.  What  Operate*  as. 

3.  Orourtda  for. 

4.  Burden  of  Proof. 
«.  Judgment. 

rv.  EwTOBiAL  Notes. 

Levy  of,  on  property  transferred  in  fraud 
of  creditors  as  election  of  remedy,  see 
Actios  or  Suit,  22. 

Right  of  trustee  in  bankruptcy  to  intervens 
in,  see  Action  or  Suit,  83. 
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Effect  of  judgment  enforcing  lien  of,  on 
specific  property  of  bankrupt,  see  Bank- 
ruptcy, 1. 

Effect  of  discharge  in  bankruptcy  on  lien  of, 
see  Bankruptcy,  50. 

WaiTer  of  chattel  mortgage  lien  by  levy  of, 
see  Chattel  Mortgage,  44. 

Estoppel  of  attaching  creditors,  see  Estop- 
pel, 80. 

Of  property  in  hands  of  carrier,  burden  of 
proving  legality  of,  see  Evidence,  97. 

As  to  garnishment,  see  Garnishment. 

Bights  of  divorced  wife  under  attachment 
of  homestead  as  against  purchaser  on 
foreclosure,  see  Homestead,  28,  29. 

Sale  under,   see   Judicial   Sale. 

How  jurisdiction  of  justice  of  the  peace 
acquired,  see  Justice  of  the  Peace,  1. 

Levy  of,  see  Levy  and  Seizure. 

Service  of  process  on  nonresideiit  by,  see 
Writ  and  Process,  4. 


supported  by  the  complaint.     Pearsons   v. 
Peters,  19  8.  D.  162,  102  N.  W.  606. 

[Cited  in  note  in  123  Am.  St  Rep.  1036, 
on  proceedings  to  dissolve  attach- 
ments.] 


I.  Grounds. 
See  also  infra,  3. 

1.  The  use  of  the  disjunctive  conjunction 
"or"  in  N.  D.  Rev.  Codes  1906,  subd.  4,  § 
6938,  is  not  to  connect  two  grounds  for 
an  attachment,  but  said  subdivision  states 
one  ground  only  consisting  of  different 
pbases  of  facts  or  conditions,  intimately 
related,  pertaining  to  that  one  ground.  Mc- 
Carthy Bros.  Co.  V.  McLean  County  Farm- 
ers' Elevator  Co.  18  N.  D.  176,  118  N.  W. 
1049. 

2.  False  pretenses  which  are  relied  upon 
solely  as  a  basis  for  the  provisional  remed.v 
by  sttachment,  and  £o  defeat  the  defendant's 
right  to  exemptions,  do  not  constitute  part 
of  the  cause  of  action,  where  the  plaintiff 
sues  on  contract  to  recover  the  purchase 
price  of  goods  sold  and  delivered.  Jewett 
Bros.  y.  Huffman,  14  N.  D.  110,  103  N.  W. 
408. 


n.  On  What  Ci.aims. 

3.  N.  D.  Rev.  Codes  1899,  §  6352,  subd.  6, 
which  provides  that  the  plaintiff  may 
have  the  property  of  the  defendant  attached 
"^hen  the  debt  upon  which  the  action  is 
commenced  was  incurred  for  property  ob- 
tained under  false  pretenses,"  construed. 
Held,  that  this  ground  of  attachment  is 
available  only  when  the  action  is  com- 
menced upon  a  debt  which  has  been  assented 
to  hy  the  defendant,  and  that  it  does  not 
apply  in  actions  to  recover  damages  for 
torts.  Sonnesyn  v.  Akin,  12  N.  D.  227, 
97  K.  W.  557. 

4.  One  is  not  entitled  to  have  property 
attached  for  the  satisfaction  of  a  judgment 
which  may  be  recovered  for  purely  con- 
jectural damages,  where  evidence  tending 
to  show  that  the  debt  was  incurred  for 
property  obtained  under  false  pretenses,  as 
stated  in  the  aflidavit  for  attachment,  would 
l>e  inadmissible  because  not  alleged  in  or 


III.  Pbooedube. 

a.  Affidavits,  Petition,  ete. 
See  also  infra,  16. 

6.  In  aid  of  an  attachment  affidavit, 
wherein  the  word  "plaintiff"  was  used  mean- 
ing defendant,  the  verified  complaint,  which 
was  filed  with  the  affidavit  for  attachment, 
and  contained  an  allegation  to  the  effect 
that  "defendant"  was  a  nonresident  of  the 
state,  and  had  absconded  therefrom,  was 
properly   resorted   to.     Hilsbish   v.   Asada, 

—  N.  D.  —  ,  125  N.  W.  556. 
Snfflelenoy. 

6.  An  affidavit  for  an  attachment,  which 
states  in  the  language  of  the  statute,  that 
the  debtors  "have  sold,  assigned,  transferred, 
secreted  or  otherwise  disposed  of,  or  are 
about  to  sell,  assign,  transfer,  secrete  or 
otherwise  dispose  of  their  property  with  in- 
tent to  cheat  or  defraud  their  creditors," 
states  but  one  ground  for  attachment.  Mc- 
Carthy Bros.  Co.  V.  McLean  County  Farm- 
ers' Elevator  Co.  18  N.  D.  176,  118  N.  W. 
1049. 

7.  An  attachment  based  upon  an  affidavit 
made  by  the  plaintiff's  attorney  is  sufficient 
if  the  facts  are  positively  stated  in  the 
language'  of  the  statute;  it  being  unneces- 
sary that  the  affidavit  should  disclose,  in 
addition  thereto,  that  the  affiant  possessed 
personal  knowledge  of  such  facts.  F.  May- 
er Boot  &  Shoe  Co.  v.  Ferguson,  17  N.  D. 
102,  14  L.R.A.(N.S.)  1126,  114  N.  W.  1091. 

8.  Use  of  the  word  "plaintiff"  in  an  af- 
fidavit for  attachment  for  the  word  "defend- 
ant" constitutes  a  mere  trival  defect,  and 
should  be  disregarded  pursuant  to  §  6886, 
Rev.     Codes     1905.       Hilsbish     v.     Asada, 

—  N.  D  .— ,  125  N.  W.  656. 

9.  On  appeal  from  an  order  dissolving  an 
attachment,  defendant  urged  the  following 
reason  in  support  of  the  correctness  of 
the  order:  that  neither  the  complaint  nor 
the  affidavit  for  attachment  show  that 
defendant  owned  property  in  this  state  sub- 
ject to  attachment.  Held,  that  such  an  alle- 
gation is  not  required  by  any  statute  of  the 
state  in  cases  of  attachment.  Hemmi  v. 
Grover,  18  N.  D.  578,  120  N.  W.  561. 

10.  On  appeal  from  an  order  dissolving 
an  attachment,  the  defendant  urged  the  fol: 
lowing  reason  in  support  of  the  correctness 
of  the  order:  that  the  statutory  grounds  for 
attachment  are  insufficiently  stated  both  in 
the  complaint  and  in  the  affidavit  for  at- 
tachment. Held,  that  the  statement  in  the 
complaint  is  immaterial,  and  the  statement 
in  the  affidavit  being  in  the  words  of  the 
statute  is  sufficient.  Hemmi  v.  Grorer,  18 
N.  D.  578,  120  N.  W.  561. 

11.  An  irregularity  or  defect,  in  an  at- 
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tacbment  affidavit  being  curable  by  amend- 
ment, could  not  be  urged  by  an  intervener, 
even  conceding  that  it  migbt  be  successfully 
ui^^ed  by  the  defendant  m  the  attachment 
suit.  Hilsbish  v.  Asada,  —  N.  D.  — ,  125 
N.  W.  556. 

12.  An  affidavit  for  attachment  which 
states  that  the  defendant  is  justly  indebted 
to  the  plaintiff  in  a  certain  sum,  and  that 
a  cause  of  action  therefor  in  favor  of  the 
plaintiff  and  against  the  said  defendant,  ex- 
ists on  certain  grounds  therein  stated,  is 
sufficient  to  authorize  the  issuance  of  a  war- 
rant, under  S.  D.  Civ.  Code  Proc.  §  207, 
which  provides  that  a  warrant  of  attachment 
may  be  issued  upon  affidavit  stating  that  a 
cause  of  action  exists  against  the  defendant, 
specifying  the  amount  of  the  claim  and  the 
grounds  thereof.  Gcrmantown  Trust  Co. 
V.  Whitney,  19  S.  D.  108,  102  N.  W.  304. 

b.  Service  and  Return  of  Papers. 

13.  An  officer's  return  upon  a  warrant  of 
attachment  must  show  the  acts  performed 
by  him  in  its  execution,  so  that  the  court 
may  decide  upon  its  sufficiency,  and  it  must 
be  presumed  that  his  return  states  all  that 
he  did  toward  effecting  a  levy.  Ireland  v. 
Adair,  12  N.  D.  29,  102  Am.  St.  Rep.  661, 
94  N.  W.  766. 

14.  Jurisdiction  over  a  debtor  upon  whom 
the  service  of  summons  and  complaint  is 
by  publication  may  be  secured  by  levying 
an  attachment  upon  bis  equity  in  corpo- 
rate stock  which  he  has  pledged  as  security 
for  a  debt,  so  far  as  is  necessary  to  uphold 
a  sale  of  such  stock  under  execution.  State 
Bkg.  &  T.  Co.  V.  Taylor,  —  S.  D,  — ,  29 
L.R.A.(N.S.)  523,  127  N.  W.  690. 

c.  Vndertakingt. 

15.  On  an  appeal  from  an  order  dissolving 
an  attachment  defendant  urged  the  follow- 
ing reason  in  support  of  the  correctness  of 
such  order:  that  the  undertaking  for  at- 
tachment was  insufficient  because  in  a  sum 
less  than  the  amount  of  the  claim  specified 
in  the  warrant.  Held,  that  it  was  not  nec- 
essary that  the  undertaking  be  given  to 
cover  future  interest,  but  the  writ  refers  to 
the  amount  claimed  in  the  complaint.  Hem- 
mi  V.  Grover,  18  N.  D.  578,  120  N.  W.  661. 

d.  Ditiolution  or  Discharge. 

1.  In  General. 

Presumptions  on  appeal  from  order  dissolv- 
ing attachment,  see  Appeal  and  Error, 
484. 

Estoppel  to  maintain  action  to  set  aside  at- 
tachment, see  Judgment,  201. 

See  also  Judicial  Sale,  16. 

16.  A  complaint  under  which  an  attach- 
ment is  obtained,  may  be  referred  to  for 
the  purpose  of  sustaining  the  attachment 
proceedings  on  a  motion  to  dissolve  and 
vacate  the  attachment.  Germantown  Trust 
Co.  V.  Whitney,  19  S.  D.  108.  102  N.  W.  304. 

17.  Where  it  is  conceded  that  part  and 


possibly  all  of  the  property  attached  is  ex- 
empt from  the  bankruptcy  proceedings,  the 
property  may  be  held  under  the  attachment 
until  it  has  been  determined  in  the  bank- 
ruptcy proceedings  what  part,  if  any,  of  the 
attached  property  has  passed  to  the  trustee 
in  bankruptcy,  freed  from  the  bankrupt's 
claim  for  exemptions.  Jewett  Bros.  v.  Huff- 
man, 14  N.  D.  110,  103  N.  W.  408. 

2.  What  Operates  as. 

18.  The  lien  of  an  attachment  is  not  dis- 
solved by  the  bankruptcy  of  the  attachment 
debtor,  where  the  property  attached  is  ex- 
empt as  against  the  trustee  in  bankruptcy, 
but  is  not  exempt  from  seizure  for  the  debt 
upon  which  the  attachment  is  based.  Jew- 
ett Bros.  V.  Huffman,  14  N.  D.  110,  103  N. 
W.  408. 

3.  Grounds  for. 

19.  An  attachment  on  the  ground  that 
defendant  had  departed  from  the  state,  was 
about  to  remove  his  property  and  had  se- 
creted a  portion  of  it,  with  intent  to  defraud 
creditors,  is  properly  dissolved,  when 
plaintiff's  affidavit  in  support  is  shown  to 
be  untrustworthy,  and  defendant  satisfac- 
torily explains  all  circumstances  tending 
to  show  fraud.  Sioux  l-'alls  Brewing  & 
Malting  Co.  v.  Wood,  20  S.  D.  310,  105  N. 
W.  1134. 

20.  Where  the  ground  of  attachment  re- 
lied upon  is  not  available  and  therefore  the 
affidavit  is  untrue,  the  court  upon  motion 
must  discharge  the  attachment  under  N.  D. 
Rev.  Codes  1899,  §  5376.  Sonnesyn  v.  Akin, 
12  N.  D.  227,  97  N.  W.  657. 

21.  An  affidavit  for  attachment,  in  re- 
citing the  statutory  ground  of  nonresidence, 
contained  the  word  "plaintiff"  instead  of 
"defendant."  Held,  a  manifest  clerical  er- 
ror, not  constituting  griound  for  dissolving 
such  attachment.  Hilsbish  v.  Asada,  — 
N.  D.  — ,  125  N.  W.  656. 

22.  Where  the  defendant  gives  notice  of 
motion  to  dissolve  an  attachment,  and  the 
notice  recites  that  the  motion  will  be  based 
upon  an  affidavit  served  therewith,  which 
denies  the  truth  of  the  attachment  affida- 
vit, the  notice  sufficiently  shows  that  the 
ground  for  the  motion  to  dissolve  is  that 
the  attachment  affidavit  is  false.  Jones 
V.  Hoefs,  14  N.  D.  232,  103  N.  W.  751. 

[Cited  in  note  in  123  Am.  St.  Rep.  1056, 
1061,  on  proceedings  to  dissolve  attach- 
ments.] 

4.  Burden  of  Proof. 

23.  Where  the  defendant  denies  the  exist- 
ence of  the  grounds  for  attachment,  ajid 
moves  to  dismiss  the  attachmnnt  for  that 
reason,  the  burden  of  proving  that  one  or 
more  of  the  grounds  alleged  for  the  attach- 
ment are  true  is  upon  the  plaintiff,  and  if 
the  plaintiff  fails  to  prove  *.he  existence  ot 
such  grounds  the  motion  to  dissolve  must 
be  granted,  even  though  there  is  no  defense 
to  action  on  the  merits.  Jones  v.  Hoefs,  14 
N.  D.  232,  103  N.  W.  751. 
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e.  Judgment. 

24.  If  it  appears  from  th«  record  that  no 
property  waa  attached,  that  defendant  was 
u  nonresident,  not  served  with  summons, 
and  not  voluntarily  appearing,  a  judgment 
for  plaintiff  is  void,  for  want  of  jurisdiction. 
Ireland  v.  Adair,  12  N.  D.  29,  102  Am.  St. 
Rop.  561,  94  N.  W.  766. 

IV.  EnnoBiAL  Notes. 

Essentials   to   attachment  of   personalty. 
21  Am.  Dec.  677. 
Origin  and  nature  of  attachment  lien. 

39  Am.  Dec.  606. 
Necessity   that  affidavit  for  attachment, 
made  by  agent  or  attorney,  show  personal 
knowledge.  14  L.H.A.(N.S.)    1126. 

Description  of  affiant  in  affidavit  for  at- 
tachment as  a  specified  officer  of  a  corpo- 
ration as  fuliilling  statutory  requirement 
that  be  be  an  agent.  14  L.R.A.  ( N.S. )  1135. 
.'Vmendment  of  writs  of  attachment  and  of 
papers  on  which  they  are  based. 

61  Am.  Dec.  125. 
Sufficiency  of  return  to  attachment. 

20  Am.  St.  Rep.  808. 
Variances  in  attachment  proceedings. 

107  Am.  St.  Rep.  984. 
Irregularities  and  defects  avoiding  attach- 
ment 

79  Am.  Dec.  164;  8  Am.  St.  Rep.  310. 
Dissolution  and  duration  of  attachment 
lien.  39  Am.  Dec.  609. 

Dissolution  of  attachment  by  death. 

80  Am.  Dec.  139. 
Proceedings  to  dissolve  attachments. 

123  Am.  St.  Rep.  1030. 


ATTEHPT. 

To  commit  crime,  see  Criminal  Law,  3. 


ATTESTATION. 


Of  instruments  suppressing  bill  of  excep- 
tions, see  Appeal  and  Error,  281. 

Of  foreign  judgment,  necessity  of,  as  pre- 
requisite to  admissibility  in  evidence, 
see  Evidence,  311-314. 


*«♦ 


ATTOBNET  QIEXTERAJL. 

Appearance  by,  before  grand  jury,  see  Grand 

Jury,  7-9. 
Effect  of  refusal  by,  to  bring  injunction  suit, 

see  Injunction,  69. 
Power  of,   to   accept  conveyances   of   land 

from  state  fair  association,  see  State 

Fair. 

The  attorney  general,  under  the  North 
Dakota  Constitution  and  existing  statutes, 
haa  the  undoubted  authority,  through  duly 
appointed  assistants,  to  institute  and  prose- 
cute persons  for  violating  the  Prohibition 
Law,  and  also  to  institute  and  prosecute  for  I 


junctional  orders  enjoining  tlie  maintenance 
of  liquor  nuisances.  State  t.  Heidt,  — 
N.  D.  — ,  127  N.  W.  72. 


♦  «» 


ATTOBNET8. 

I.  Relation  to  Coubt. 

a.  Admission, 

b.  Disbarring   and  Buspansion. 

c.  Jteinstatement. 
II.  Relation  to  Client. 

a.  In  Oeneral. 

b.  Discharge;  Termination  of  Be- 

lati<m. 

c.  Authority. 

d.  Compensation. 

1.  Yn  QeneraU 

2.  Lien  for. 
III.  Editobial  Notes. 

Appearance  by,  see  Action  or  Suit. 
Appealability  of  order  for  contempt  againstt 

see  Appeal  and  Error,  8. 
Necessity  for  affidavits  to  make  punishment 

of  attorney  for  contempt  available  to 

client  on  appeal,  see  Appeal  and  Error, 

126. 
Waiver  of  unauthorized  appearance  by,  see 

Contempt,  7. 
Absence  of,  as  ground  for  continuance,  see 

Continuance,  13. 
Appointment  of,  for  accused  on  preliminary 

examination,  see  Criminal  Law,  42,  43. 
Delivery  of  deed  to,  see  Deeds,  8,  9. 
Confidental  commimications  to,  see  Evidence, 

616,  617. 
Verification  of  complaint  by,  effect  on  right 

to  default  judgment,  see  Judgment,  3. 
Mistakes  of,  as  ground  for  relief  from  judg- 
ment, see  Judgment,  166. 
Failure  to  consult  or  disclose  defenses  to, 

as  mistake  or   inadvertence   justifying 

relief    from   judgment,    see    Judgment, 

169,  170. 
Service  of  notice  of  trial  in  justice's  court 

on,  see  Justice  of  the  Peace,  21. 
Custom  of,  as  to  admitting  service  of  plead- 
ing after  time,  see  Pleading,  117. 
Failure  to  give  attorney  a  rating  in  a  law 

directory,  as  libel,  see  Pleading,  225. 
As  agents,  see  Principal  and  Agent,  ]. 
Power  of,  see  Principal  and  Agent,  II. 
State's  attorney,  see  State's  Attorney. 
Disqualification  of  client  to  act  as  juror, 

see  Trial,  32. 
Advice  of  counsel  as  defense  to  action  for 

malicious  prosecution,  see  Trial,  136. 
Instructions  as  to  credibility  of  testimony  of. 

see  Trial,  389. 
Argument  of  counsel,  see  Trial,  III.  i. 


contempts  growing  out  of  violations  of  in-    See  also  infra,  3. 


I.  Relation  to  Coitbt. 
a.  Admission. 

Grounds    for    disbarment   of   attorney,   see 
infra,  4-11. 
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1.  The  supreme  court,  under  S.  D.  Rev. 
Pol.  Code,  SS  ,685,  693,  is  clothed  with  the 
sole  power  of  adoiitting,  suapendiug  and 
disbarring  attorneys,  and  no  person  can  law- 
fully practise  as  such  in  any  state  court  of 
record  without  its  sanction.  Re  Elliott, 
18  S.  D.  264,  100  N.  W.  431. 
Grounds  tor  refoainc. 

Grounds  for  'refusing  reinstatement,  see 
infra,  31,  32. 

2.  There  can  be  such  an  abuse  of  the  free- 
dom of  speech  and  liberty  of  the  press  as  to 
show  that  a  party  is  not.  possessed  "of  good 
moral  character,"  required  for  admission  to 
the  bar  of  the  state,  under  S.  D.  PoL  Code 
§  «8B.  Re  Egan,  —  S.  D.  —,  123  N.  W. 
478. 

b.  Disbarring  and  Suapenaion. 

Prejudicial  error  in  disbarment  proceedings, 
see  Appeal  and  Ji<rror,  1100. 

Judicial  notice  of  decree  of  disbarment,  see 
Evidence,  9. 

Presumption  as  to  propriety  of  decision  of 
diuLiarment,  see  Evidence,  141. 

Sufficiency  of  proof  iu  disbarment  proceed- 
ings, see  Evidence,  980-985. 

Right  oi  remaining  members  of  firm  to  carry 
on  business,  see  Partnership,  18,  19. 

3.  Disbarment  is  not  for  the  punishment 
of  the  party  disbarred;  neither  should  den- 
ial of  admission  be  resorted  to  as  a  punish- 
ment for  wrong  done,  as  the  law  provides 
other  remedies.  Re  Egan,  —  S.  D.  — >  123 
N..W.  478. 

Oronmda  for. 

Sufficiency  of  evidence  of  fraud,   see  Evi- 
dence,  981-985. 
See  also  supra,  2;  infra,  43-45. 

4.  Immoral  conduct  is  no  ground  for  dis- 
barring an  attorney  where  for  several  years 
after  it  occurred  he  Ifas  lived  an  exemplary 
life.  ReSherin,  — 8.  D.— ,  — L.R.A.(N.S.) 
— ,  130  N.  W.  761. 

6.  A  receipt  given  by  an  attorney  to  his 
client,  the  defendant  in  a  divorce  action,  by 
which  the  attorney  agrees  to  save  the  de- 
fendant from  alimony  and  cobCS,  and  to 
defeat  the  said  action,  is  a  fraud  calculated 
to  deceive  such  client.  Re  Elliott,  18  S.  D. 
264,    100   N.   W.   431. 

6.  Threatening  a  man  who  had  deserted 
his  wife  and  was  living  in  adultery  with 
another  woman  in  another  state,  with  crim- 
inal prosecution  and  extradition  unless  he 
secured  the  release  of  an  attachment  of 
property  left  by  him  in  a  state  under  a  note 
which  he  had  given  his  paramour  and  give 
his  wife  a  bill  of  sale  and  pay  her  the  sum 
of  money  to  which  she  was  justly  entitled 
is  extortion  for  which  an  attorney  may  be 
disbarred,  where  the  statute  defines  extor- 
tion as  obtaining  property  from  another 
with  his  consent,  induced  by  the  wrongful 
use  of  force  or  fear.  Re  Sherin,  —  S.  D. 
— ,  —  L.R.A.(N.S.)  — ,  130  N.  W.  761. 

7.  An  attorney  who  has  intentionally  de- 
frauded and  deceived  his  client,  and  hag  dis- 
regarded his  duty  as  attorney  by  making  an 
assault  upon  such  client  for  applying  to  the 
court  for  an  investigation  of  his  professional 
conduct,  and  by  advising  and  participating 


in  the  violation  of  an  injunction  order  of 
which  he  had  notice,  and  by  unjustifiably 
accusing  an  attorney  who  is  properly  cross- 
examining  him  with  having  told  a  witness 
how  to  justify,  and  who  has  also  received 
considerable  sums  of  money  from  various 
clients  without  rendering  them  services  of 
any  value,  is  guilty  of  deceit  and  wilful 
violation  of  the  duties  of  an  attorney,  jus- 
tifying the  striking  of  his  name  from  the 
roll  and  the  revocaiiou  of  his  license,  under 
o.  D.  Rev.  Pol.  Code  §§  696,  704.  Re  ElUott, 
18  S.  U.  264,  100  K.  W.  431. 

[Cited  in  note  in  19  L.R.A(N.S.)  414, 
on  disbarment  or  suspension  of  attor- 
ney for  withholding  client's  money  or 
property.] 
8.  Evidence  that  an  attorney  procured 
from  his  client  who  had  been  arrested  on 
the  charge  of  killing  her  husband  a  convey- 
ance of  all  her  real  estate  and  a  transfer 
of  her  personal  property  leaving  her  in 
fact  penniless,  that  at  the  time  she  bad 
no  friends  present,  that  subsequently  she 
was  adjudged  mentally  incompetent  and  a 
guardian  appointed,  that  the  prosecution 
against  her  was  nolled  and  that  subse- 
quently she  was  confined  iu  a  hospital  for 
the  insane,  that  the  attorney  refused  to  re- 
convey  the  property  to  the  guardian  and 
that  the  court  ordered  such  conveyance  to 
him  set  aside  and  a  judgment  rendered 
against  him  for  the  value  of  the  property, 
was  sufficient  grounds  for  disbarment.  Ke 
Egan,  22  S.  D.  365,  117  N.  VV.  874. 

d.  Charges  of  corrupt  practices  on  part 
of  accused  attorney  not  sustained  by  evi- 
dence which  fails  wholly  to  prove  the  em- 
bezzlement charged,  and  evidence  of  the 
improper  acts  was  contradictory,  that  of 
the  prosecution  being  more  improbable  tliau 
that  of  the  defendant,  and  the  act  of  the 
accused  not  being  wrongful,  though  sub- 
ject to  criticism.  Re  Whittemore,  14  K. 
D.  487,  105  N.  W.  232. 

10.  The  criticism  of  judicial  officers, 
made  after  the  determination  of  the  cause, 
is  not  a  proper  cause  for  disbarment  or 
punishment  for  contempt.  Re  Egan,  —  S. 
D.  — ,  123  N.  W.  478. 

10a.  There  is  such  an  abuse  of  the  free- 
dom of  speech  and  liberty  of  the  press  as 
to  require  the  exclusion  of  an  applicant 
from  practice  by  the  supreme  court,  where 
such  applicant,  being  an  attorney  in  an 
adjoining  state  for  some  seven  years  and 
of  more  than  ordinary  intelligence  and 
learning,  enters  upon  a  campaign  of  vilifi- 
cation of  such  court,  after  his  disbarment 
therein,  which  goes  beyond  the  bounds  of 
respectful,  fair  and  candid  criticism  and 
becomes  scandalous  abuse.  Re  Egan,  —  S. 
D.  — ,  123  N.  W.  478. 

11.  There  is  an  abuse  of  the  liberty  of 
the  press  in  publishing,  while  a  matter  is 
pending  in  court,  charges  of  corruption  in 
the  supreme  court,  matter  having  a  tend- 
ency to  embarrass  the  members  charged  with 
corruption  in  the  duties  performed  by 
them  since  the  charges  were  made,  and 
tending  to  embarrass  the  whole  court  in  the 
discharge  of  its  duties  in  relation  to  the 
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matter  pending;  and  also  in  publishing 
matter  that  biases  and  prejudices  the  minds 
of  the  people  in  a  community  concerning 
an  accused  awaiting  a  re-trial  in  a  prose- 
cution for  an  offense.  Re  Egan,  —  S.  D. 
-,  123  N.  W.  478. 
Defenaea. 

12.  The  fact  that  an  attorney,  whose 
irrongful  conduct  has  authorized  a  dis- 
barment, has  at  all  times  in  all  other  re- 
spects "endeavored  to  demean  himself  hon- 
orably and  uprightly"  and  has,  in  all  other 
respects,  ''acted  in  the  office  of  attorney 
and  counselor  at  law  according  to  his  best 
learning  and  discretion  with  all  good  fidel- 
ity as  well  to  the  court  as  to  his  client,"  is 
DO  reason  why  he  should  not  suffer  the  con- 
sequences of  such  wrongdoing.  Re '  Ram- 
sey, —  S.  D.  — ,  123  N.  W.  726. 

13.  It  is  no  defense  to  a  disbarment  pro- 
ceeding, where  the  attorney  is  accused  of 
having  intentionally  deceived  his  client,  a 
party  to  a  pending  action,  such  being  a 
ground  for  disbarment  prescribed  by  8.  D. 
Rev.  Pol.  Code,  §  698,  that  the  client  had 
made  no  complaint,  and  may  not,  in  fact, 
have  been  injured;  it  being  the  court's 
daty,  under  §  693,  on  its  attention  being 
called  to  the  conduct  of  such  attorney,  to 
direct  the  preparation  and  filing  of  an  accu- 
sation and  to  direct  the  prosecution  of  the 
proceeding,  regardless  of  what  may  or  may 
sot  have  been  the  interest  or  desire  of  any 
one  connected  with  or  affected  by  such  con- 
duct Re  Ramsey,  —  8.  D.  — ,  123  N.  W. 
726. 

14.  A  state's  attorney  cannot  plead  ig- 
norance of  the  statute  as  a  defense  in 
disbarment  proceedings  for  violation  of 
S.  D.  Rev.  Code,  1903,  S  938,  providing 
that  the  state's  attorneys  shall  not  re- 
ceive any  fee  or  reward  from  or  on  be- 
half of  any  prosecutor  or  other  individual 
for  services  or  in  any  prosecution  or  busi- 
ness to  which  it  shall  be  his  official  duty  to 
attend,  nor  be  concerned  as  attorney  or 
counselor  for  either  party  other  than  for 
the  state  or  county  in  any  civil  action  de- 
pending on  the  same  state  of  facts  upon 
which  any  criminal  prosecution  commenced, 
but  undetermined,  snail  depend.  Re  Schull, 
—  S.  D.  — ,  127  N.  W.  641. 

Pewer  of  court  as  to. 
See  also  supra,  1. 

15.  The  disbarment  of  an  attorney  is 
within  the  inherent  power  of  the  court  and 
may  be  done  for  other  causes  than  those 
mentioned  in  the  statutes.  Re  Egan,  22 
8.  1).  3W,  117  S.  W.  874. 

16.  It  is  an  inherent  right  of  the  court 
to  say  «ho  shall  as  attorneys  be  recognized 
as  officers  of  the  court,  and  to  expel  such 
persons  whenever  they  have  been  adjudged 
unworthy  or  unfit  for  the  trust.  Dan- 
forth  V.  Egan,  23  S.  D.  43,  119  N.  W.  1021. 

fiCeet  «t. 

17.  A  disbarred  attorney  can  only  appear 
in  a  court  under  circumstances  authoriz- 
ing any  layman  to  appear.  Danforth  v. 
Egan,  23  S.  D.  43,  119  N.  W.  1021. 

18.  Disbarment  of  an  attorney  deprives 


him  of  every  privilege  to  which  his  license 
had  entitled  him,  not  only  in  the  court  mak- 
ing the  disbarment  order,  but  also  in  all 
courts.  Danforth  v.  Mgaa,  23  S.  D.  43, 
119  N.  W.  1021. 

19.  A  disbarred  attorney  cannot  be  rec- 
ognized as  an  attorney  in  any  courts  of  his 
own  state,  and  courts  of  other  states  will 
refuse  him  permission  to  go  before  them  if 
aware  of  his  disbarment.  Danforth  v. 
Egan,  23  S.  D.  43,  119  N.  W.  1021. 

20.  An  attorney  disbarred  for  breach  of 
legal  ethics  is  not  a  "person  learned  in 
the  law,"  as  the  law  will  presume  that  his 
breach  was  through  ignorance  of  law, 
or  legal  ethics,  a  knowledge  of  which  is  by 
S.  D.  Pol.  Code,  §  680,  requisite  to  admis- 
sion to  practice.  Danforth  v.  Egan,  23  S. 
D.   43,   119  N.   W.  1021. 

21.  A  disbarred  attorney  cannot  qualify 
for  the  office  of  state's  attorney,  to  which 
he  has  been  elected,  although  he  may  per- 
form some  duties  himself  and  his  appear- 
ance in  court  could  be  by  deputy.  Dan- 
forth V.  Egan,  23  S.  D.  43,  119  N.  W.  1021. 

22.  A  disbarred  attorney  cannot  qualify 
for  and  hold  the  office  of  state's  attorney, 
as  the  main  duties  of  the  office  are  those  of 
appearing  for  the  county  and  state  in  all 
civil  and  criminal  matters  in  the  courts  of 
the  county.  Danforth  v.  Egan,  23  S.  D. 
43,  119  N.  W.  1021. 

23.  A  disbarred  attorney  cannot  hold 
the  office  of  state's  attorney  under  S.  D. 
PoL  Code,  §  927i,  requiring  a  state's 
attorney  to  be  a  person  duly  admitted  to 
practice  as  an  attorney  in  courts  of  record 
in  the  state,  and  the  right  is  not  granted 
by  a  Constitution  adopted  after  passage  of 
such  law,  containing  a  requirement  that 
he  must  be  "learned  in  law,"  but  saying 
nothing  regarding  admission  to  practice. 
Danforth  v.  Egan,  23  S.  D.  43,  119  N.  W. 
1021. 

24.  A  disbarred  attorney  who  allows 
his  name  to  go  upon  and  remain  upon  the 
ballot  and  to  be  voted  on  for  state's  attor- 
ney, believing  that  if  elected  he  would  be 
unable  to  perform  most  important  duties 
of  liis  office,  is  guilty  of  a  fraud  upon  the 
people  of  county  where  he  voted.  Danforth 
V.  Egan,  23  8.  D.  43,  119  N.  W.  1021. 

Prereqalsitea  to  proceeding  for. 

25.  Disbarment  proceedings  should  not 
be  begun  against  an  attorney  for  a  crime 
not  connected  with  his  work  as  an  attorney 
until  after  the  matter  has  been  disposed 
of  by  a  proper  criminal  proceeding.  Re 
Sherin,  — S.  D.  — ,  —  L.R.A.(N.S.)  — ,  130 
X.  W.   761. 

26.  Where  an  order  of  the  supreme  court 
granting  a  person  a  license  to  practice 
law  in  all  tne  courts  of  the  -  states  was 
granted  on  the  condition  that  the  order 
would  not  preclude  disbarment  proceed- 
ings, based  on  the  conduct  of  such  person 
concerning  the  irausfcrs  of  certain  prop- 
erty, if  it  should  be  finally  determined  by 
a  court  of  competent  jurisdiction  that  the 
transfers  should  be  cancelled  on  the  ground 
of  fraudulent  procurement,  and  subsequent- 
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I7  the  circuit  court  flied  a  decision  that 
such  transfers  of  property  were  fraudu- 
lently procured,  proceedings  to  disbar  would 
properly  lie  although  the  time  for  appeal- 
ing from  such  judgment  had  not  expired 
and  such  judgment  could  not  be  regarded 
as  res  judicata  by  the  supreme  court.  Be 
Egan,  22  8.  D.  355,  117  N.  W.  874. 

e.  Reinstatement. 

27.  The  period  for  which  an  attorney 
had  been  suspended  for  misconduct  was 
shortened  on  receiving  a  petition  signed  by 
the  judge  and  nearly  all  the  members  of 
the  bar  of  the  circuit  where  he  resided  tes- 
tifying to  his  good  record  in  all  other 
matters  than  that  for  which  he  was  sus- 
pended.  Re  Schull,  —  S.  D.  — ,  128  N.  W. 
321. 

28.  In  a  proceeding  in  the  supreme  court 
on  application  for  readmission  to  practice 
and  opposition  thereto,  the  applicant  hav- 
ing been  disbarred  from  practice  in  the 
courts  of  the  state,  but  still  being  a  mem- 
ber of  the  bar  of  a  sister  state,  such  court 
will  treat  the  evidence  as  though  it  was 
submitted  in  a  disbarment  proceeding,  and, 
unless  the  same  would  justify  disbarment, 
it  would  grant  the  application.    Re  Egan, 

—  8.  D.  — ,  123  N.  W.  478.  • 

29.  Where  a  disbarred  attorney  made 
application  to  be  re-instated,  and  stated 
that  since  his  previous  petition  had  been 
refused  he  had  realized  the  enormity  of  his 
offense  and  his  actions  toward  the  court, 
and  was  ready  to  apologize  and  make 
amends,  such  as  he  could,  for  what  he  had 
done,  and  his  conduct  since  the  former  re- 
fusal has  been  toward  such  ends,  the 
judgment  of  disbarment  against  him  will 
be  modified  so  as  to  provide  merely  for  a 
suspension,  in  order  to  give  him  an  oppor- 
tunity to  show  the  genuineness  of  his  refor- 
mation. Re  Egan,  —  8.  D.  — ,  129  N. 
VV.   365. 

30.  Where  the  petitioner  admits  the 
doing  of  the  acts  for  which  he  was  dis- 
barred, and  expresses  regret  for  the  com- 

r  mission  of  such  acts,  and  an  appreciation 
I  of  the  seriousness  of  the  same,  and  shows 
that  for  many  years  prior  to  his  disbar- 
ment he  was  an  honored  and  respected 
citizen  of  the  state  and  member  of  the  bar, 
and  has  at  all  time  before  and  since  con- 
ducted himself  with  due  respect  toward  all 
the  courts  of  the  states,  and  has  never  been 
charged  with  any  other  wrongdoing  as  a 
lawyer  or  a  citizen,  and  also  presents  let- 
ters from  his  fellow  attorneys  stating  that 
he  stands  high  in  their  regard  and  confi- 
dence, nnd  that  they  believe  that  he  will 
not  again  be  guilty  of  unprofessional  con- 
duct, the  judgment  of  disbarment  is  prop- 
erly modified  so  as  to  provide  for  suspen- 
sion  or   readmission   sooner.     Re   Ramsey, 

—  S.  D.  — ,  128  N.  W.  176. 
Grounds  for  refusing. 

(Jrounds   for   disbarment,  see   supra,   4-11. 
See  also  supra,  2. 

31.  Whether  scurrilous  statements  about 
the  courts  and  judges  by  a  disbarred  attor- 


ney are  in  the  form  of  editorials  written 
by  himself  and  published  in  a  newspaper 
or  in  the  form  of  clippings  from  others  re- 
produced by  him,  he  is  equally  responsible 
and  they  may  be  considered  against  his 
application  for  reinstatement.  Re  Egan, 
—  S.  D.  — ,  123  N.  W.  478. 

32.  An  applicant  for  re-admission  to 
practice,  after  disbarment  for  unprofes- 
sional conduct,  was  not  possessed  "of  good 
moral  character,"  required  by  S.  D.  Pol. 
Code,  §  686,  to  entitle  him  to  admission, 
it  being  shown  that  he  had  practiced  in  an 
adjoining  state  for  some  seven  years  and 
had  entered  into  a  contract  with  a  client, 
of  an  hour's  acquaintance,  whereby  he  was 
to  receive  $10,000  for  defending  her  against 
the  charge  of  murder,  the  eflfect  of  which 
contract  was  to  impoverish  her;  that  he 
thereafter  asserted  openly  and  boldly  that 
his  client,  was  guilty;  that  thereafter  an 
action  was  instituted  against  him  to  re- 
cover the  property  turned  over  to  him  by 
his  client,  m  which  he  was  defeated,  where- 
upon he  entered  upon  a  systematic  course 
of  newspaper  vilification  of  the  courts  and 
all  who  did  not  agree  with  him,  accusing  the 
courts  of  corruption,  but  offering  no  evi- 
dence to  prove  such  assertion;  that  later 
he  was  retained  to  prosecute  one  arrested 
for  murder,  during  the  pendency  of  pro- 
ceedings for  his  disbarment;  that  a  new 
trial  having  been  granted  such  accused 
after  her  conviction  applicant  was  unable 
to  further  prosecute,  because  of  his  dis- 
barment; that  he  then  published  state- 
ments that  his  disbarment  was  brought 
about  by  improper  influences  and  for  the 
purpose  of  preventing  his  prosecuting  fur- 
ther; that  in  proceedings  upon  his  appli- 
cation for  re-admission  to  practice  he  still 
insisted  that  within  the  columns  of  his 
papers  no  censure  could  be  found  of  the 
court;  that  he  emphatically  denied  in  the 
face  of  the  facts  that  there  was  a  word  or 
sentence  in  his  paper  casting  any  reflection 
on  the  court;  and  said  that  he  attacked  in- 
dividuals as  such  and  had  said  nothing  dis- 
paragingly of  the  court.  Re  Egan,  —  S. 
D.  — ,  123  N.  W.  478. 


n.  Relation  to  Cliekt. 

a.  In  General. 

Right  of  plaintiff  to  discontinue  action 
without  attorney's  consent,  see  Action 
or  Suit,  144. 

Sufficiency  of  complaint  in  action  by  client 
against  attorney,  see  Pleading,  230. 

See  also  supra,  13. 

33.  The  relation  of  attorney  and  client  is 
one  of  the  highest  trust  and  confidence,  re- 
quiring the  attorney  to  observe  the  utmost 
good  faith  towards  his  client,  and  not  to 
allow  his  private  interests  to  conflict  with 
those  of  his  client.  Re  Ramsey,  —  S.  D. 
— ,  123  N.  W.  726. 

34.  An   attorney,   while   the   nJation  of 
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attornej  and  client  existed,  could  not  prop- 
erly in  disposing  of  a  judgment  in  his 
client's  favor  act  in  favor  of  the  purchaser 
without  at  least  having  truthfully  disclosed 
to  the  client  all  the  facts  within  his  knowl- 
edge connected  with  the  contemplated  sale. 
Re  Ramsey,  —  S.  D.  — ,  123  K.  W.  726. 

35.  Attorneys  employed  by  owners  of  a 
mining  lode,  for  a  one  fourth  interest  there- 
in, to  protect  their  interests  against  the 
owners  of  a  conflicting  lode,  who  procure 
a  consolidation  of  the  two  lodes  under  an 
agreement  that  the  owners  of  the  second 
Me  should  proceed  with  the  entry  and  pur- 
chase of  such  lode  for  the  benefit  of  all  the 
parties  to  such  agreement  which  required 
a  conveyance  of  a  three  fifths  interest  there- 
in to  the  owners  of  the  first  lode,  cease  to 
to  occupy  a  trust  relation  to  the  owners  of 
the  first  lode,  after  such  consolidation,  and 
cannot  be  compelled  to  account  to  them 
for  any  part  of  the  proceeds  of  a  sale  by 
them  of  the  second  lode,  after  obtaining  all 
the  interest  of  the  original  owners  thereof. 
<irantz  v.  Deadwood  Terra  Min.  Co.  17  S. 
D.  61,  05  N.  W.  277. 

b.  DUcharge;  Termination  of  Relation. 

36.  A  suitor  has  the  right  to  discharge 
liis  attorney,  either  with  or  without  rea- 
son, at  any  time  during  the  progerss  of 
tlie  litigation  he  was  employed  to  conduct, 
oD  paying  or  securing  payment  for  his  serv- 
ices. Schouweiler  v.  Allen,  17  N.  D.  510, 
117  N,  W.  866. 

36a.  If  a  plaintiff  makes  a  settlement  of 
the  cause  of  action,  it  is  not  necessary  that 
the  game  be  in  writing  or  filed,  or  that  de- 
fendant notify  the  plaintiff's  attorney  of 
such  settlement.  Olson  v.  Sargent  County, 
15  N.  D.  146,  107  N.  W.  43. 

c  Authority. 

Rigkt  of  appellate  court  to  consider  stipu- 
lations by  attorneys,  see  Appeal  and 
Error,  558. 

First  objecting  on  appeal  to,  see  Appeal 
and  Error,  720. 

Prejudicial  error  in  admission  of  evidence 
as  to,  see  Appeal  and  Error,  928. 

Presumption  as  to,  see  Evidence,  63,  64. 

Lack  of  authority  as  ground  for  vacation 
of  judgment,  see  Judgment,  151. 

Question  for  jury  as  to,  see  Trial,  IV.  d,  6. 

37.  An  attorney  may  bind  his  client  by 
any  agreement  in  respect  to  any  proceed- 
ings within  the  scope  of  his  proper  duties 
and  powers.  Root  v.  Sweeney,  17  S.  D. 
K9,  95  N.  W.  016. 

38.  An  attorney  employed  to  collect  rent 
and  to  serve  certain  notices  has  no  power 
by  virtue  of  such  employment  alone  to 
make  new  contracts  for  his  principal.  Mc- 
Uin  T.  Nurnberg,  16  N.  D.  144,  112  N.  W. 
243. 

39.  The  employment  of  other  attorneys 
to  assist  in  regaining  and  retaining  prop- 
frty  covered  by  a  trust  deed,  by  one  who  was 
the  attorney  and  agent  of  the  beneficiary 
of  tlie  trust  and  the  attorney  of  the  trustee 


therein  for  foreclosing  such  deed,  is  bind- 
ing upon  such  beneficiary.  Fowler  v.  Iowa 
Land  Co.  18  S.  D.  131,  99  N.  W.  1095. 

40.  One  who  has  for  years  acted  as  sole 
attorney  in  the  state,  of  a  forei^  corpora- 
tion, and  who  is  directed  by  its  general 
agents  to  foreclbse  a  trust  deed  for  it,  is 
impliedly  clothed  with  authority  to  make 
all  necessary  contracts  to  accomplish  such 
foreclosure  in  a  manner  for  the  best  in- 
terests of  such  corporation.  Fowler  v. 
Iowa  Land  Co.  18  S.  U.  131,  99  N.  W.  1095. 

[Cited  in  notes  in  132  Am.  St.  Rep.  161, 
on  implied  authority  of  attorney  in 
conducting  litigation;  23  L.R.A.(N.S.) 
706,  on  implied  power  of  attorney  to 
bind  client  for  expenses  incidental  to 
trial,  including  associate  counsel  fees.] 

41.  A  general  attorney  of  a  foreign  cor- 
poration conducting  its  legal  business  gen- 
erally within  the  state,  is,  in  proceeding  to 
foreclose  a  trust  deed  authorizing  him  to 
take  possession  of  the  property  in  case  of 
default,  vested  with  all  the  powers  neces- 
sary to  make  the  foreclosure  effective,  for 
his  principal,  and  has  implied  authority 
as  such  attorney  to  do  every  act  necessary, 
proper  and  usual  in  the  ordinary  course 
of  business  in  conducting  such  foreclosure 
proceedings  including  the  employing  of 
other  attorneys  to  take  and  retain  posses- 
sion of  the  property  included  in  the  trust 
deed  during  the  pendency  of  the  foreclosure 
proceedings  and  during  the  time  for  re- 
demption. Fowler  v.  Iowa  Land  Co.  18 
S.  D.  131,  00  N.  W.  1005. 

42.  Under  his  general  authority,  an  attor- 
ney has  the  exclusive  control  of  the  remedy, 
and  he  may  discontinue  the  action  by  a 
dismissal  without  prejudice,  and  his  client 
is  bound  by  his  act.  Bacon  v.  Mitchell, 
14  N.  D.  454,  4  L.R.A.(N.8.)  244,  106  N. 
W.   129. 

[Cited  in  note  in  132  Am.  St.  Rep.  162,  on 
implied  authority  of  attorney  in  con- 
ducting litigation.] 

d.  CompenaatioiK 

1.  In  Oeneral. 

Of  attorney  appointed  for  accused,  on  pre- 
liminary examination,  see  Criminal 
Law,  42. 

Liability  of  decedent's  estate  for  legal  serv- 
ices, see  Executor  and  Administrator, 
10. 

In  divorce  suit,  see  Husband  and  Wife,  III. 
e. 

Liability  of  city  to  pay  reasonable  value 
of  services  of  attorney,  see  Municipal 
Corporations,  31. 

See  also  Attorney's  Fees. 

43.  No  question  of  personal  interest  un- 
der his  contract  for  fees  or  under  a  trans- 
fer of  property  therefor,  should  stand  be- 
tween an  attorney  and  his  duty  to  his 
client.  Re  Egan,  —  S.  D.  — ,  123  N.  W. 
478. 

44.  The  supreme  court  does  not  condemn 
any  proper  means  which  an  attorney  may 
use  to   get  for  himself,   when   engaged   as 
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counsel  hj  a  person  accused  of  a  crime,  and 
for  the  lK>ndsmen  of  his  client  security  for 
such  fees  as  he  may  afterwards  prove  him- 
self entitled  to,  and  for  the  protection  of 
the  bondsmen  against  their  liability  under 
their  bond.  Re  £gan,  —  S.  D.  — ,  123  N. 
W.  478, 

46.  An  attorney  had  no  right,  at  the  first 
meeting  with  his  client,  to  make  a  con- 
tract for  his  fees  equal  to  her  whole  prop- 
erty for  the  defense  of  such  client  accused 
of  murder,  the  client  coming  to  him  an  en- 
tire stranger  and  being  under  a  terrible 
strain,  and  having  no  chance  for  calm  de- 
liberation, or  even  to  reveal  secretly  the 
true  merits  of  her  case  for  his  considera- 
tion.   Re  Egan,  —  8.  D.  — ,  123  N.  W.  478. 

46.  Evidence  of  a  conversation  with  a 
client,  that  informed  him  that  the  remain- 
ing members  of  a  law  copartnership  had 
agreed  to  look  after  the  business  of  the 
partnership  upon  certain  considerations 
and  that  they  would  look  after  his,  did  not 
create  a  new  relation  with  him  which 
showed  a  new  contract  in  relation  to  the 
fees,  after  the  .firm  was  dissolved.  Bessie 
V.  Northern  P.  R.  Co.  14  N.  D.  614,  106  N. 
W.  936. 

2.  Lien  for. 

Right  of  attorney  to  personal  judgment 
against  receiver  after  loss  of  lien,  see 
Judgment,  30. 

Effect  of,  on  right  to  set-off  against  Judg- 
ment, see  Set-off  and  Counterclaim,  lU. 

47.  An  attorney  who  had  bank  assets  in 
his  possession  is  not  entitled  to  a  lien  there- 
on without  showing  that  such  assets  came 
into  his  possession  in  the  course  of  bis  pro- 
fessional employment,  as  required  by  S. 
D.  Rev.  Pol.  Code,  §  702.  Winans  v.  Grable, 
18  S.  D.  182,  99  N.  W.  1110. 

48.  An  attorney  who  delivers  to  the  re- 
ceiver of  his  client  securities  belonging  to 
such  client  on  which  he  claims  a  lien,  and 
neglects  to  present  or  make  any  claim 
therefor  for  more  than  three  years,  during 
which  time  the  receiver  has  settled  up  .the 
affairs  and  been  discharged,  loses  his  lien 
and  right  to  a  preferred  claim,  Winans 
v.  Grable,  18  S.  D.  182,  99  N.  W.  1110. 

49.  An  attorney's  lien  on  a  judgment  for 
costs  in  favor  of  the  plaintiff  in  an  action 
where  the  defendant  also  secured  a  judg- 
ment for  costs  has  no  superior  equity  ex- 
isting in  its  favor  over  the  judgment  in 
favor  of  the  defendant  for  costs,  and  the 
judgment  in  favor  of  the  plaintiff  was 
properly  applied  in  set-off  on  the  defend- 
ant's judgment.  Garrigan  v.  Huntimer,  21 
S.  D.  269,  111  N.  W.  563. 


III.  EwTOBiAi,  Notes. 

Summary  jurisdiction  over  attornevs. 

2  Am.   St.   Rep.   847. 
Mode  of  execution  of  instrument  by  at- 
torney. 52  Am.  Dee.  775. 
Power  of  legislature  to  prescribe  quali- 
fications of  attorneys. 

10  L.R.A.(N.S.)   289. 


Dlsbarrins  and  mispenaloii. 

Disbarment  or   suspension   of  attorneys. 
95  Am.  Dec.  334. 
Grounds  for  disbarment  of  attorneys. 

45  Am.  St.  Rep.  71. 

Disbarment  for   criminal   acts   prior   to 

conviction  therefor.  114  Am.  St.  Rep.  839. 

Want   of  due   respect   toward   court   in 

legal  papers  as  grotmd  for  disbarment. 

15  L.R.A.(N.S.)  626. 
Personal  criticism  of,  or  insult  to,  court 
because  of  decision  after  determination  of 
cause,  as  ground  for  contempt  or  disbar- 
ment. 17  L.R.A.(N.S.)  585. 
Conviction  or  commission  of  crime  or 
misconduct  by  attorney  In  another  state 
as   ground   for   disbarment. 

19  L.R.A.(N.S.)    892. 
Disbarmekit  in  one  state  or  its  conceal- 
ment as  ground  for  disbarment  in  another. 
24    L.R.A.(N.S.)    531. 
Disbarment  or  suspension  of  attorney  for 
withholding  client's  money  or  property. 

19   L.R.A.(N.S.)    414. 
Effect  of  pardon  on  right  to  disbar  con- 
victed attorney.  16  L.R.A.(N.S.)    272. 
Right  of  disbarred  or   suspended   attor- 
ney or  unlicensed  person  to  transact  legal 
business  for  another.    24  L.R.A.(N.S.)  750. 
Belation     to^rsrd     elient,     gemeralljr; 
UabUitr. 
Necessity  of  good  faith   towards   client. 
1    Am.    St.    Rep.    269. 
Attorney's    liability    for    negligence    or 
want   of    skill.  34    Am.    Dec.    89. 
Authority. 
Powers  of  attorneys  at  law. 

76  Am.  Dec.  266. 

Inquiry   into   authority   of   attorney   to 

appear.  16   Am.  Dec.  98. 

Right  of  attorney  to   appear   for  par^ 

whom  he  assumes  to  represent. 

126   Am.  St.  Rep.  33. 
Method  of  questioning  attorney's  author- 
ity to  appear  for  party  whom  he  assumes 
to  represent.  126  Am.  St.  Rep.  43. 

Implied  authority  of  attorney  in  conduct- 
ing litigation.  132  Am.  St.  Rep.  148. 
Implied  power  of  attorney  to  compromise 
cause  of  action.  31  L.R.A.(N.S.)    62.3. 
Authority   of   attorney   to   satisfy  judg- 
ment in  favor  of  minor. 

3  L.R.A.(N.S.)    72. 
Power   of   attorney   to   discontinue   suit. 

4  L.R.A.(N.S.)  244. 
Right  and  duty  of  attorney  as  to  pur- 
chase of  subject-matter  of  litigation  or  of 
retainer     from     client.       23     L.R.A.(N.S.) 
679;    28   L.R.A.(N.S.)    723. 

Implied  power  of  attorney  to  bind  client 
for  expenses  incidental  to  trial,  including 
associate  counsel  fees. 

23  L.R.A.(N.S.)  702. 

Respective  rights  of  client  and  attorney 
to   manage   action.  87   Am.   Dec.    166. 

Extent  to  which  litigant  may  control 
cause  in  which  he  has  appeared  by  attor- 
ney. 93  Am.  St.  Rep.  170. 

Validity  of  provision,  in  contract  for 
contingent  fee,  forbidding  client  to  settle 
without  attorney's   consent. 

14    LJl.A.(N.S.)    1101. 
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Power  of  eoort  to  protect  attorney  tak- 
ing ease   on   contingent   fee,    against   dis- 
missal by  elient.       14  LJEl.A.(N.S.)    1095. 
Compeaaatiom  of  attorney. 
■    Compensation   of   attorneys. 

16   Am.   St.    Rep.    692. 

Attorney's  right  to  recorer  compensa- 
Uon.  127  Am.  St.  Rep.  841. 

Right  of  attorney  to'  recover  upon  quan- 
tum meruit  for  services  under  illegal  or 
champertouB  contract.    2  LJl.A.(N.S.)  201. 

Right  of  attorney,  in  absence  of  express 
a^eement,  to  compensation  for  debarring 
himself  from  representing  antagonistic  in- 
terests. 19L.R.A.(N.S.)  960. 

Share    of    attorney   entitled    to    certain 

proportion  of  recovery,  where  suit  compro* 

mised  for  certain  sum  and  attorney's  fee. 

22    L.R.A.(N.S.)    776. 

lien  of  attorney. 

Lien  of  attorneys. 

51  Am.  St.  Rep.  251. 

Attorney's  lien  for  compensation  and 
eosts.  31  Am.  Dec.  756. 

Attorney's  lien  on  .cause  of  action  for 
tort.  3  L.R.A.(N.S.)   37». 

Attorney's  lien  on  fund  in  bastardy  pro- 
ceedings. 11   L.R.A.(X.S.)    630. 

Dismissal  of  suit  to  defeat  attorney's 
lien   or    claim   to   compensation. 

6   LJl.A.(N.S.>    890. 

Sight  of  attorney  taking  case  on  oon- 
tia^ent  fee  or  percentage  to  implied  or 
aqnitable  lien  on  fund  recovered. 

27  LR.A.(N.S.)  634. 

Right  of  attorney,  under  local  statute, 
to  lien  upon  money  in  hands  of  an  adverse 
party  to  suit  or  proceeding  in  another 
sUte.  31  L.RJL(N.S.)    121S. 


*«» 


ATTOKHET8>  FEES. 

Effect  of  provision  for  negotiability  of  note, 

see  Bills  and  Notes,  3,  4. 
Allowance  for  attorneys  as  an  element  of 

coets  or   damages   without   stipulation 

therefor,  see  Costs  and  Fees,  8,  17-19. 
Bight  of  innocent  purchaser  to,  from  seller 

failing  to  defend  action  for  conversion, 

see  Damages,  67. 
In  divorce  suit,  see  Husband  and  Wife,  III. 

e. 

Editorial  notes. 

Validity  of  stipulations  for  attorneys' 
fees.  56  Am.  St  Rep.  438. 

Validity  of  statutory  provision  for  at- 
torney's fees  in  proceedings  involving  col- 
lection of  taxes  or   assessments. 

28  L.R.A.(N.S.)    1062. 


4«» 


Avonom. 

Editorial  motes.  ' 

Auctions.  96  Am.   Dec.   264. 

law  of  auction  sale.  * 

131  Am.  St.  Rep.  479. 


Memorandum   of   sale   at   auction. 

13   Am.   Dec.   308. 
Right  to  withdraw   property   from   auc- 
tion sale  after   it  has   been  offered. 

20  L.R.A.(N.S.)    1133. 

Binding  effect  of   conditions   announced 

by  auctioneer.  24  L.R.A.(N.S.)    488. 


AUDITOR. 


Right  to  appeal,  see  Appeal  and  Error,  33. 
Duty  of,  as  to  issuing  notice  of  municipal 

bond  issue  election,  see  Bonds,  19. 
City  auditor,  see  City  Auditor. 
County  auditor,  see  County  Auditors. 


AUTHJMTIOATIOy. 

Of  copies  of  lost  or  stolen  indictments,  sm 
Courts,  3L 


AU'fUOBITT. 


Of  attorneys,  see  Attorneys,  11.  e. 

For    issuance    for    municipal    bonds,    sea 

Bonds,  II.  e. 
Of  brokers,  see  Brokers,  I. 
Presumption   and  burden   of  proof   as   to, 

see  Evidence,  11.  e,  6. 
Of  agent,  see  Principal  and  Agent,  III. 
Question  for  jury  as  to,  see  Trial,  IV.  d, 

5. 


»«» 


AUTOMOBUJSS. 

Editorial  motes. 

Law  of  the   automobile. 
108  Am.  St.  Rep.  213;  1  L.R.A.(K.S.)  215. 

Duty  to  have  highway  safe  for  automo- 
biles. 14  L.R.A.(N.S.)    816. 

Operating   automobile    without    license. 
23  L.R.A.(N.S.)  661;  25  L.R.A.(N.S.)  734. 

Power  to  prohibit  automobiles  upon  pub- 
lic  thoroughfares.       26   L.R.A.(N.S.)    602. 

Duty   and   liability   of  person   operating 

automobile   on   public   street   or   highway. 

4L.R.A.(N.S.)  1130. 

Duty  and  liability  of  operator  of  auto- 
mobile with  respect  to  horses. 

14  L.R.A.(N.S.)    251. 

Liability  of  automobile  owner  for  negli- 
gence of  servant  or  third  person  using  it 
for  own  purposes.  14  L.R.A.  (N.S.)  216; 
21  L.R.A.(N.S.)   93;  26  L.R.A.(N.S.)   382. 

Duty  of  automobilist  to  stop  to  avoid  col- 
lision  with    pedestrian. 

24  L.R.A.(N.S.)    567. 

Liability  to  passenger  for  negligent 
operation  of  automobile. 

21  L.R.A.(N.S.)    81. 

Speed  as  negligence.  26  L.R.A.(N.R.)  40. 

Liability  for  collision  of  automobile  with 
bicyclist.  28  LJl.A.(N.S.)    944. 
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Duty  of  pedestrian  to  look  out  for  auto 
cars.  3   L.R.A.(N.S.)    345. 

Duty  of  pedestrian  to  watch  for  auto- 
mobiles. 20   L.RJ^.(N.S.)    232. 

Negligence  of  child  in  running  in  front 
of  automobile.  26  L.R.A.(N.S.)  435. 

Attempting  to  pass  automobile  with 
frightened  horses  as  contributory  negli- 
gence. 31   L.R.A.(N.S.)    1137. 


AlVARD. 

By  arbitrator,  see  Arbitration. 


ATE8  AKB  NOES. 


On  question  of  adopting  resolution  by  city 
council,  see  Municipal  Corportttiona, 
17,  18. 


B 


BAH.  AND  BEOOONIZANCE. 


Conclusiveness  on  lower  Federal  court  of 
decision  of  United  States  Supreme 
Court  as  to  nature  of  scire  facias  on 
forfeited  recognizance,  see  Courts,  78. 

Meaning  of  expression  "not  admitted  to 
bail,"   see   Criminal  Law,  16. 

Effect  of  admission  to,  on  right  to  dis- 
missal for  delay  in  prosecution,  see 
Criminal  Law,  26. 

Right  of  defendant  admitted  to  bail  to  ob- 
ject to  proceedings  had  in  his  absence, 
see  Criminal  Law,  34. 

Waiver  of  illegality  of  arrest  on  change  of 
venue  by  giving  bail,  see  Criminal 
Law,  51. 

Pending  appeal,  see  Criminal  Law,  77. 

Variance  between  pleading  and  proof  in 
action  on  forfeited  recognizance,  see 
Evidence,   1069,   1070. 

Right  to  jury  trial  on  scire  facias  on  for- 
feited recognizance,  see  Trial,  22. 

Bicht  to  bail. 

1.  Under  N.  D.  Rev.  Code  1899,  §  8446, 
the  right  of  persons  charged  with  a  capital 
offense,  to  bail  rests  in  the  discretion  of 
the  court.  State  v.  Hartzell,  13  N.  D.  356, 
100  N.  W.  745. 

2.  Where  an  offense  is  punishable  by 
death,  and  the  proof  is  not  evident  nor  pre- 
Humption  great,  the  accused  is  clearly  en- 
titled to  bail  as  a  matter  of  right;  and  S. 
D.  Rev.  Code  Crim.  Proc.  §§  585,  580,  pro- 
viding that  bail  by  suBicient  sureties  shall 
be  admitted  upon  all  arrests  in  criminal 
cases  where  the  offense  is  not  punishable 
by  detvth,  and  it  may  be  taken  where  the 
punishment  may  be  death,  unless  the  proof 
is  evident  or  the  presumption  great  but  it 
shall  be  taken  only  by  the  supreme  court 
or  a  circuit  court,  or  by  a  justice  or  judge 
thereof  and  at  their  discretion  is  not  in 
harmony  with  S.  D.  Const,  art.  6,  8  8.  de- 
claring that  all  persons  shall  be  bailable 
by  sufficient  sureties,  except  for  capital  of- 
fenses when  proof  is  evident  or  presump- 
tion great.  State  v.  Kauffman,  20  S.  D. 
620,  108  X.  W.  246. 

3.  The  burden  is  on  the  state  on  an  ap- 
plication for  bail  in  a  prosecution  for  a 
crime  that  may  be  punishable  by  death,  to 
show  that  the  proof  is  evident  or  the  pre- 
sumption great,  as  under  S.  D.  Rev.  Code 


Crim.  Proe.  §  356,  a  defendant  in  a  crim- 
inal action  is  presumed  to  be  innocent  un- 
til the  contrary  is  proved,  and  under  S. 
D.  Const,  art.  6,  §  8,  and  Rev.  Code  Crim. 
Proc.  §§  585,  586,  all  persons  shall  be  liable 
except  for  capital  onenses  when  proof  is 
evident  or  presumption  great.  State  v. 
Kauffman,  20  S.  D.  620,  108  N.  W.  246. 
Uablllty  of  anretlea. 

4.  The  liability  contemplated  by  a  bail 
bond  conditioned  upon  the  appearance  of 
the  accused  at  the  next  regular  term  of 
the  circuit  court  to  answer  any  indictment 
which  may  there  be  returned  against  him, 
given  under  S.  D.  Code  Crim.  Proc.  ctia|i. 
11,  §§  585-592,  which  does  not  require  the 
accused  to  sign  the  bond,  is  that  of  the 
surety.  State  v.  Western  Surety  Co.  — 
S.  D.  — ,  128  N.  W.  173. 

Breach, 

Remarks  by  prosecuting  attorney  on  fail- 
ure to  be  present  when  required,  see 
Trial,  97. 

5.  Since  S.  D.  Seas.  Laws,  1895,  chap.  64, 
§  4,  makes  provisions  of  statutes  relating 
to  proceedings  on  indictments  applicable 
to  informations,  the  failure  of  the  accused 
to  appear  and  answer  an  information  filed 
against  him  at  the  next  regular  term  of  the 
circuit  court,  is  a  breach  of  his  bail  bond, 
conditioned  on  his  appearing  at  the  next 
regular  term  of  the  circuit  court  and  an- 
swering to  any  indictment  which  may  there 
be  returned  against  him.  State  v.  Western 
Surety  Co.  —  S.  D.  — ,  128  N.  W.  173. 

6.  A  recognizance  in  the  Federal  district 
court  requiring  the  principal  therein  to 
appear  before  the  court  "at  the  next  term 
.  .  .  to  be  held  in  the  court  room  in  the 
Federal  building  at  Sioux  Falls,  South  Da- 
kota" on  a  specified  date  and  "from  time 
to  time  at  said  term  and  all  subsequent 
terms"  of  said  court  when  required  by  or- 
der of  the  court  is  broken  by  his  failure 
to  appear  at  the  second  term  of  court  there- 
after at  Aberdeen  in  accordance  with  an 
order  made  at  Sioux  Falls  at  the  first  term 
of  court,  there  being  but  one  term  of  the 
district  court  in  South  Dakota,  which  is 
held  at  four  different  places,  including 
Aberdeen.  Hollister  v.  United  States,  76 
C.  C.  A.  337,  145  Fed.  773. 
Dlaoharge    of    anretlea. 

7.  The  arrest  on  a  criminal  charge  of  one 
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who  had  been  arrested  in  the  same  state 
on  another  charge  and  released  on  bail,  in- 
termediate the  date  of  the  bond  and  the 
time  when,  by  the  terms  thereof,  he  was 
obligated  to  appear  in  court,  and  his  de- 
tention until  after  such  time,  releases  the 
sureties  on  the  bond,  since  the  state  for 
whose  protection  the  bond  was  given,  it- 
self rendered  performance  «f  the  conditions 
by  the  prisoner  impossible.  State  t.  Funk, 
—  N.  U.  — ,  30  L.R.A.(N.S,)  211,  127  N. 
W.  722. 

Prsetloe;  prooednre,  generally. 

Necessary  parties  in  action  to  enforce,  see 
Action  or   Suit,   63. 

Of  appellate  court  to  express  opinion  on 
refusing  application  for  bail,  see  Ap- 
peal and  Error,  1130. 

8.  A  writ  of  scire  facias  on  a  forfeited 
recognizance  is  a  judicial  writ  founded  up- 
on and  to.be  proved  by  the  record  of  the 
court  taking  it.  HoUister  v.  United  States, 
76  C.  C.  A.  337,  145  Fed.  773. 

9.  In  bastardy  proceedings,  when  the  de- 
fendant furnishes  bail,  approved  by  the 
magistrate  under  N.  D.  Rev.  Codes  1890, 
§  7842,  it  is  not  necessary  that  the  magis- 
trate's transcript  of  proceedings  should 
show  any  formal  order  or  judgment  hold- 
ing the  defendant  for  trial.  State  v.  Car- 
roU,  13  N.  D.  383,  101  N.  W.  317. 

10.  The  record  upon  which  a  writ  of 
scire  facias  upon  a  forfeited  recognizance 
issues  is  the  evidence  upon  which  the  plain- 
tiff must  rely  to  prove  its  case.  Hollister 
T.  United  States,  76  C.  C.  A.  337,  146  Fed. 
773. 

FleadiaK*< 

11.  The  record  upon  which  a  writ  of 
scire  faciais  upon  a  forfeited  recognizance 
issues  is  not  a  part  of  the  declaration. 
Hollister  v.  United  States,  76  C.  C.  A. 
337,  145  Fed.  773. 

12.  The  legal  sufficiency  of  the  declara- 
tion in  scire  facias  upon  a  forfeited  recog- 
nizance must  be  determined  ^from  a  con- 
sideration of  its  averments.  '  Hollister  t. 
United  States,  76  C.  C.  A.  337,  145  Fed. 
773. 

13.  A  declaration  on  a  scire  facias  on  a 
forfeited  recognizance  stating  that  W.  as 
principal,  and  defendants  as  sureties,  en- 
tered into  a  recognizance  on  a  given  date 
before  the  Federal  district  court  binding 
themselves  to  pay  to  the  United  States 
(1,000  if  the  principal  should  fail  to  ap- 
pear in  that  court  at  a  term  and  time 
•pecified  to  answer  a  charge  of  the  United 
States  exhibited  against  him;  that  he  fail- 
ed to  so  appear;  and  that  after  such  fail- 
ure a  default  and  forfeiture  were  duly  ad- 
judged by  the  court, — is  not  demurrable 
for  failure  to  disclose  the  nature  of  the 
^harge  against  VV. ;  when  he  became  sub- 
ject to  the  jurisdiction  of  the  court ;  wheth- 
er the  charge  was  pending  against  him  at 
tbe  time  of  the  forfeiture;  or  when  the 
■^cognizance  was  filed  in  the  court  below. 
HollUter  v.  United  States,  76  C.  C.  A.  337, 
145  Fed.  773. 


[Cited  in  note  in  122  Am.  St  Kep.  00,  on 
scire  facias.] 

14.  A  complaint  in  an  action  on  a  bail 
bond  conditioned  upon  the  accused  appear- 
ing and  answering  to  any  indictment  found 
against  him  in  the  circuit  court  at  the  next 
regular  term,  which  alleges  all  the  pro- 
ceedings in  the  justice  court  resulting  in 
holding  the  accused  to  answer  the  charge 
against  him  in  the  circuit  court,  and  that 
at  the  said  term  of  court  the  accused  did 
not  appear  and  answer  the  said  charge 
which  was  regularly  and  duly  made  against 
him  in  said  court  at  said  time  and  place, 
is  sufficient  as  charging  that  the  accused  was 
either  induced  by  the  grand  jury  or  an  in- 
formation filed  against  him,  so  that  the 
complaint  is  not  bad  on  demurrer.  State 
v.  Western  Surety  Co.  —  S.  D.  — ,  128  N. 
W.  173. 

Editorial  notaa. 

Power  of  clerk  of  court  to  take  baiL 

1   L.R.A.(N.S.)    840. 

Admission  to  bail  after  indictment  for 
murder.  81  Ani.  Dec.  87. 

Right  of  Chinese  to  bail  in  deportation 
proceedings.  31  L.R.A.(N.8.)   1088. 

Danger  to  health  from  confinement  as 
ground  for  removal,  or  release  on  bail. 

31   L.R.A.(N.S.)    016. 

What  excuses  surety  or  bail  from  pro- 
ducing principal.  99  Am.  Dec.  216. 

Liability  of  bail  where  principal  cannot 
appear.  23  L.R.A.(N.S.)  137;  30*L.R.A. 
(N.S.r  211. 

Right  to  recover  bail  of  person  illegally 
detained.  2  Ii.R.A.(N.S.)    563. 

Necessity  of  calling  accused  and  enter- 
ing his  default  to  sustain  forfeiture  of  re- 
cognizance. 5  L.R.A.  (N.S.)   402. 

Effect  of  granting  new  trial  after  convic- 
tion, to  extend  liability  of  accused's  bond. 
20  L.R.A.(N.S.)    861. 

Appearance  by  counsel  on  charge  of  mis- 
demeanor as  satisfying  condition  of  bail 
bond    or    recognizance. 

27   L.R.A.(N.S.)    943. 


BAZLMEITT. 


Rights  and  title  of  trustee  in  bankruptcy 

in  case  of,  see  Bankruptcy,  45. 
Sufficiency  of  allegation  as  to,  see  Pleading, 

147,   155. 
Distinction    between    contract   of   bailment 

and  of  conditional  s&le,  see  Sale,  .6,  7. 
Implied    warranty    of    title    to    personalty 

sold  while  in  possession  of  bailee,  see 

Sale,  38. 

What  oonatltntei. 

1.  The  borrowing  of  money  of  a  pawn- 
broker on  pledged  property  constitutes  a 
bailment  of  property  by  a  debtor  to  his 
creditor,  notwithstanding  a  purported  bill 
of  sale  and  agreement  to  reconvey  are 
signed  by  the  parties.  Loftus  v.  Agrant,  18 
S.  D.  65,  99  N.  W.  90. 
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2.  The  delivery  to  a  creditor  by  his  debt- 
or, who  is  a  public  warehouseman,  of  a 
receipt  covering  property  actually  con- 
tained in  the  warehouse  and  owned  by  the 
warehouseman,  for  the  purpose  of  securing 
the  indebtedness  by  a  lien  upon  the  prop- 
erty, operates  in  law  to  create  the  relation 
of  bailor  and  bailee  between  the  parties, 
under  N.  D.  Laws  1901,  chap.  141,  p.  180, 
Rev.  Code,  §§  2262-2272,  relating  general- 
ly to  warehousemen, .  during  the  time  the 
property  remains  in  the  warehouse,  and 
renders  the  surety  on  the  warehouseman's 
bond  liable  for  its  safe-keeping.  State  use 
of  Hart-Parr  Co.  v.  Robb-Lawrence  Co.  17 
N.  D.  257,  16  L.R.A.(N.S.)  227,  116  N. 
W.  846. 

3.  A  contract  for  the  delivery  of  im- 
plements to  a  certain  person  for  resale  on 
commission  on  specified  terms,  such  person 
to  pay  freight  charges,  store  and  insure 
the  goods,  and  be  liable  for  all  damages 
thereto,  ^arantee  the  notes  of  purchasers, 
and  remit  to  the  company  all  cash  re- 
ceived on  sales  less  commission,  and  make 
settlement  for  all  implements  ordered  on 
the  close  of  the  selling  season,  or  when- 
ever requested,  with  the  privilege  of  either 
shipping,  purchasing,  or  nolding  at  prices 
fixed  or  subject  to  order  of  the  company  all 
implements  unsold,  creates  a  bailment  for 
sale  and  the  title  remains  in  the  seller  un- 
til the  implements  are  paid  for.  Re  Pierce, 
85  C.  C.  A.  14,  157  Fed.  767. 
IdaUUty  of  baUee. 

4.  Every  bailee  without  reward  should 
be  given  the  least  trouble  consistent  with 
his  actual  undertaking,  under  the  rule 
that  the  court  will  not  extend  by  inference 
the  perils  of  an  unprofitable  trust.  Chris- 
tian T.  First  Nat  Bank,  84  C.  C.  A.  63,  155 
Fed.  706. 

5.  Where  a  person  hires  a  horse,  without 
any  special  contract,  the  law  imposes  on 
him  the  duty  to  take  ordinary  care  of  the 
animal;  and  in  case  of  its  death  without 
his  fault,  he  is  not  responsible.  Grady  v. 
Schweinler,  16  N.  D.  462,  14  L.R.A.(N.S.) 
1089,  125  Am.  St.  Rep.  674,  113  N.  W. 
1031,  16  A.  St,  E.  Ann.  Cas.  161. 

6.  A  bailee  becomes  an  insurer  for  the 
return  of  a  stallion  under  an  agreement 
to  return  the  animal  in  as  good  condition 
as  when  received,  or  to  pay  for  him. 
Grady  v.  Schweinler,  16  N.  D.  452,  14 
L.R.A.(N.S.)  1089,  125  Am.  St.  Rep.  674, 
113  N.  W.  1031,  15  A.  4  E.  Ann.  Cas.  161. 

7.  A  contract  of  hire  .between  bailor  and 
bailee,  that  the  bailee  will  return  a  stal- 
lion in  as  good  condition  as  when  received, 
or  pay  for  it,  creates  a  liability  on  the 
bailee  greater  than  that  imposed  by  law, 
in  the  absence  of  a  special  contract, — that 
of  ordinary  care.  Grady  v.  Schweinler,  10 
N.  D.  452,  14  L.R.A.(N.S.)  1089,  125  Am. 
St.  Rep.  674,  113  N.  W.  1031,  15  A.  &  E. 
.\nn.  Caa.  161. 

8.  A  bailee  who  contracts  to  return  a 
fitallion  in  as  good  condition  as  when  re- 
ceived, or  to  pay  for  him,  is  liable  for  the 
value  of  the  animal,  which  dies  of  disease 
while   in   the   bailee's  possession,   although 


I  without  fault  on  the  part  of  the  bailee. 
Grady  v.  Schweinler,  16  N.  D.  452,  14 
L.R.A.(N.S.)  1089,  125  Am.  St.  Rep.  674, 
113  N.  W.  1031,  16  A.  &  E.  Ann.  Cas.  161. 

Editorial  aotoa. 

Liability  of  bailee  for  misuser. 

12  Am.  Dec.  019. 
Liability  of  owner  of  hired  vessel. 

13  Am.   Dec.  87. 
Distinction   between   sale   and  bailment. 
2  Am.  St.  Rep.  711. 
Care    required    of    keeper    of    boarding 
stable.  23   L.RA.(N.S.)    188. 

Liability  of  bailee  for  property  lost  or 
destroyed  without  his  fault,  under  a  con- 
tract requiring  him  to  return  or  pay  for  it. 
14  L.RA.(N.S.)  1090. 
Right  of  one  leaving  chattels  in  another's 
possession  a>  against  latter's  vendees  or 
creditors.  25  L.R.A.(N.S.)    760. 

Liability   for   injury  to   horse   used   for 
purpose  other  than  for  which  hired. 

28  L.R.A.(N.S.)    1106. 

Liability  of   storekeeper   for   theft   from 

customer.  10  L.R.A.(N.S.)    314. 

Seller's  liability  for   negligence  in  p«r- 

formance  of  agreement  to  ship  goods. 

13  L.R.A.(N.S.)    679. 


4i» 


BAX.AXOE. 

In  insurance  policy,  see  Insurance,  65. 


»»» 


BAIXOT. 

See  Voters  and  Elections,  IL  e;  68,  59l> 

#«»         — 

BAHK  BUXS. 

Editorlml  not*. 

Law  of  bank  bills.  62  Am.  Dee.  447. 


BAHK  EXAMIHEB. 

Report  of  bank  cashier  to,  as  to  condition 

of  bank,  see  Banks,  18. 
Delegation  of  power  to,  see  Constitutional 

Law,  24. 
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BANKBUPTOY. 

I.  In  Gknebai. 

II.   JtmiSDICTION. 

III.  Pbocedure. 
rV.  Petitiok. 
V.  Pervious    Tbansfebs    and    Pbkfeb- 

EKCES. 

VI.  Powers  and  Trru:  or  Trustee  in 

Bankruptct. 
vn.  Sales  bt  Trustee  in  Bankruftot. 
VIII.  Claims. 
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DC  DiscHABOK  Ain>  KrFECT  THEBBor. 
X.  Editobiai,  Notes. 

Waiver  of  right  to  recover  attached  prop- 
erty of  discharged  bankrupt,  see  Ac- 
tion or  Suit,  33. 

Jurisdictional  amount  on  appeal  from  judg- 
ment in,  see  Appeal  and  Error,  20. 

Parties  to  appeal  by  trustee  in  bankruptcy, 
see  Appeal  and  Error,  61. 

Grounds  for  dismissal  of  appeal  from  de- 
cree in,  see  Appeal  and  Error,  447. 

Right  of  intervening  creditors  to  be  heard 
on  appeal  by  trustee  in  bankruptcy,  see 
Appeal  and  Error,  454. 

Right  to  hold  under  attachment  property 
exempt  from  bankruptcy  proceedings, 
see  Attachment,  17,  18. 

Estoppel  by  petitioning  for  appointment  of 
receiver,  see  Estoppel,  67. 

Judicial  notice  of  bankruptcy  laws  of  an- 
other state,  see  Evidence,  2. 

Presumption  against  violation  of  duty  by 
appraisers,  see  Evidence,  131. 

Best  and  secondary  evidence  as  to  setting 
aside  certain  property  as  exempt,  see 
Evidence,  243. 

Conclusiveness  of  judgment,  see  Judgment, 
102,  103. 

Right  of  bankrupt  partnership  to  partner- 
ship exemption,  see  Levy  and  Seizure, 
9. 

Averment  that  bankrupt's  estate  is  in- 
solvent as  mere  conclusion  of  law,  see 
Pleading,  26. 

Trustee  in  banruptcy  as  »  bona  fide  pur- 
chaser, see  Sale,  76. 

See  also  Insolvency. 


those  accustomed  to  buy  such  property,  and 
will  depend  upon  many  circumstances,  such 
as  the  age  and  condition  of  the  goods,  the 
season  of  the  year,  and  the  state  of  trade. 
Storn  T.  Paper,  183  Fed.  228. 


I.  In  Genebal 

1.  The  judgment  enforcing  a  lien  of  at- 
tachment upon  specific  property  of  a  bank- 
rupt which  had  been  held  exempt  in  the 
bankmptcy  proceedings,  although  in  form 
a  judgment  for  money,  but  providing  that 
it  shall  he  satisfied  out  of  the  property  at- 
tached and  not  otherwise,  protects  the  de- 
fendant against  any  balance  which  may  re- 
main unpaid  afler  sale  of  the  attached 
property  under  execution.  F.  Mayer  Boot 
*  Shoe  Co.  V.  Ferguson,  —  N.  D.  — ,  126 
K  W.  110. 

Wkat  eonatltiatea  insolTemoy. 
See  also  infra,  32. 

2.  One  is  insolvent,  within  the  meaning 
of  the  bankruptcy  act  of  July  1,  1898,  chap. 
541,  §  1,  subd.  15  (30  Stat  at  L.  544,  U. 
8.  Comp.  Stat.  1901,  p.  3419),  where  the 
"fair  valuation"  of  his  property  within 
•nch  section  does  not  exceed  $5,000,  and 
his  indebtedness  amounts  to  over  $10,000. 
Stem  V.  Paper,  183  Fed.  228. 

3.  The  "fair  valuation"  of  one's  property 
for  the  purpose  of  determining  whether  or 
not  he  was  insolvent  under  the  bankruptcy 
set  of  July  1,  1898,  chap.  541,  §  1.  subd.  15 
(30  SUt.  at  L.  644,  U.  8.  Comp.  Stat.  1901, 
p.  3419),  is  fsatb  a  price  as  a  capable  and 
diligent  business  man  could  presently  ob- 
tsin  for  the  property,  after  conferring  with 

Snpp.  Dak.  Dig. — 10. 


11.  JuBisoicnoN. 
Jurisdition  of  equity,  see  Equity,  3,  4. 

4.  It  was  the  intention  of  the  bank- 
ruptcy act  of  July  1,  1898,  chap.  641  (30 
Stat,  at  L.  — ,  U.  S.  Comp.  Stat.  1901,  p. 
— ),  to  allow  adverse  claimants  of  prop- 
erty, or  parties  having  liens  by  mortgage 
or  otherwise  before  the  filing  of  a  petition 
in  bankruptey  to  establish  their  rights  by 
suits  in  courts  of  plenary  jurisdiction,  and 
not  to  subject  them  to  summary  disposi- 
tion in  the  bankruptcy  court,  except  when 
the  claims  are  frivolous  or  made  in  bad 
faith.  Re  Rathman,  —  0.  C.  A.  — ,  183 
Fed.  913. 
Of  referee. 

6.  A  referee  in  bankruptcy  has  jurisdic- 
tion to  draw  to  himself  by  summary  process 
or  notice  and  to  determine  the  question  of 
the  validity  of  the  claim  of  a  third  person 
to  a  lien  upon  or  an  interest  in  property, 
or  the  proceeds  of  property  lawfully  in 
possession  of  the  trustee  in  bankruptey. 
Re  Rochford,  59  C.  C.  A.  308,  124  Fed.  182. 
Necessity  of  oosaeitt. 

6.  The  Federal  district  court  sitting  in 
bankruptc;'  has  no  jurisdiction  of  contro- 
versies betweec  trustees  and  adverse  claim- 
ante  arising  under  the  bankruptcy  act  of 
July  1,  1898,  chap.  541,  ?  70e  (30  Stat,  at 
L.  — ),  as  amended  by  the  hst  of  February 
5,  1903,  chap.  487,  §  16  (—  Stat,  it  T^  — ), 
unless  the  proposed  defendant  conbCTiia 
thereto  by  virtue  of  the  provision  of  §  23b 
that  suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  in  the  courU  where 
the  bankrupt  whose  estate  is  administered 
by  such  trustee  might  have  brought  or 
prosecuted  them  if  proceedings  in  bank- 
ruptey had  not  been  instituted,  unless  by 
consent  of  the  proposed  defendant.  Re 
Rathman,  —  C.  C.  A.  — ,  183  Fed.  913. 
Wlio  are  adTerse  olalmaata. 

7.  The  time  which  conditions  the  deter- 
mination  of  the  question  whether  or  not 
one  is  an  "adverse  claimant"  of  property 
against  a  trustee  in  bankruptcy,  within  the 
bankruptcy  act  of  July  1,  1898,  chap.  541, 
§23  (30  Stat,  at  L.  — ,  U.  S.  Comp.  Stat. 
1901,  p.  — ),  is  the  time  when  the  proceed- 
ing which  controverte  his  claim  is  insti- 
tuted. Re  Rathman,  —  C.  C.  A.  — ,  183 
Fed.  913. 

8.  One  claiming  a  lien  on  property  of  a 
bankrupt  under  a  mortgage  executed  by 
such  bankrupt  more  than  four  months  be- 
fore the  filing  of  the  petition  in  bankruptcy 
is  equally  an  adverse  claimant  with  one 
who  claims  absolute  title,  within  the  mean- 
ing of  the  bankruptcy  act  of  July  1,  1898, 
chap.  641,  §  23a   (30  Stat,  at  L.  — ),  pro. 
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viding  that  the  United  Sattee  circuit  courtB 
shall  have  jurisdiction  of  all  controvergiea 
at  law  and  in  equity,  as  distinguished  from 
proceedings  in  bankruptcy  between  trustees 
as  such  and  adverse  claimants  "concerning 
the  property  acquired  or  claimed  by  the 
trustees  in  the  same  manner  and  to  tlip 
same  extent  only  as  though  bankruptcy 
proceedings  had  not  been  instituted,  and 
such  controversies  had  been  between  the 
bankrupts  and  such  adverse  claimants.  Re 
Rathman,  —  C.  C.  A.  — ,  183  Fed.  913. 
Dependent  on  possession  of  property. 

9.  The  jurisdiction  of  the  bankruptcy 
court  to  determine,  in  a  summary  proceed- 
ing, adverse  claims  created  before  the  filing 
of  the  petition  to  liens  upon  and  titles  to 
property  claimed  by  the  trustee  as  that  of 
the  bankrupt  is  conditioned  and  limited  by 
its  actual  possession  of  such  property.  Re 
Rathman,  —  C.  C.  A.  — ,  183  Fed.  913. 

10.  The  test  of  the  summary  jurisdiction 
of  the  Federal  district  court  sitting  in 
bankruptcy  to  determine,  in  a  summary 
proceeding,  adverse  claims  created  before 
the  filing  of  the  petition  in  bankruptcy  to 
liens  upon  and  titles  to  property  claimed 
by  the  trustee  in  bankruptcy  is  that  the 
court  of  bankruptcy  through  the  acts  of 
its  officers,  such  as  referees,  receivers,  or 
trustees,  has  taken  possession  of  the  res  as 
the  property  of  the  bankrupt.  Re  Rath- 
man, —  C.  C.  A.  — ,  183  Fed.  913. 

11.  The  time  when  possession  of  prop- 
erty by  a  trustee  in  bankruptcy  conditions 
the  jurisdiction  of  the  Federal  district 
court  as  a  bankruptcy  court  of  a  contro- 
versy between  the  trustee  and  an  adverse 
claimant  of  property  acquired  or  claimed 
by  the  trustee  within  the  bankruptcy  act 
of  July  1,  1898,  chap.  541,  §  23  (30  Stat, 
at  L.  — ,  U.  S.  Comp.  Stat.  1901,  p.  •— ), 
is  the  time  when  the  proceeding  challen- 
ging the  tiaJe,  right,  or  lien  of  the  adverse 
claimant  is  commenced.  Re  Rathman,  — 
C.  C.  A.  — ,  183  Fed.  913. 

12.  The  occupancy  by  a  trustee  in  bank- 
ruptcy without  any  order  of  the  bank- 
ruptcy court  of  property  purchased  on  fore- 
closure of  a  mortgage  given  by  the  bank- 
rupt as  a  tenant  of  the  mortgagee  who 
had  purchased  on  foreclosure  during  a  few 
days  while  selling  unmortgaged  personal 
property  of  the  bankrupt,  which  occupancy 
is  discontinued  before  the  commencement 
of  a  summary  proceeding  by  such  trustee 
against  the  purchaser  is  insufficient  to  give 
the  bankruptcy  court  jurisdiction  over  such 
Buramary  proceeding,  on  the  ground  that 
the  propertv  was  in  the  trustee's  posses- 
sion. Re  Rathman,  —  C.  C.  A.  — ,  183  Fed 
913. 

13.  The  United  States  district  court  sit- 
ting in  bankruptcy  has  jurisdiction  of  a 
controversy  between  trustees  in  bankruptcy 
and  an  adverse  claimant  of  property  ii 
cases  in  which  it  finds  it  absolutely  neces- 
sary for  the  preservation  of  the  estate  tr 
take  possession  of  such  property  from  the 
adverse  claimant  by  means  of  its  receiver 
or  the  marshal,  under  the  bankruptcy  act  I 
of  July  1,  1898,  chap.  541.  S  2,  subd.  3   (30  ' 


Stat,  at  L.  645,  546,  3  U.  S.  Comp.  SUt. 
1901,  p.  3421),  authorizing  the  appoint- 
ment of  receivers  or  marshals  upon  appli- 
cation of  parties  in  interest  in  case  the 
courts  find  it  absolutely  necessary  for 
preservation  of  estates  to  take  charge  of 
the  property  of  bankrupts,  as  such  a  con- 
troversy is  a  "proceeding"  in  bankruptcy 
as  distinguished  from  a  controversy  at  law 
or  in  equity  of  which  by  §  23  the  circuit 
courts  have  jurisdiction.  Re  Rochford,  59 
C.  C.  A.  388,  124  Fed.  182. 

14.  A  controversy  between  trustees  in 
bankruptcy  and  adverse  claimants  to  pr'-p- 
erty  which  has  reached  the  custody  of  the 
United  States  district  court  by  being  law- 
fully reduced  to  the  possession  of  its  offi- 
cers in  the  course  of  the  administration  of 
the  estate  of  the  bankrupt,  are  not  con- 
troversies at  law  or  in  equity  as  distin- 
guished from  "proceedings  m  bankruptcy," 
within  the  bankruptcy  act  of  July  1.  1898, 
chap.  641,  §  23  (30  Stat,  at  L.  552,  553,  3 
U.  S.  Comp.  Stat.  1901,  p.  3431),  so  as  to 
deprive  district  courts  of  jurisdiction  there- 
over. Re  Rochford,  69  C.  C.  A.  388,  124 
Fed.  182. 

[Cited  in  note  in  8  L.R.A.(N.S.)  1234, 
on  what  amounts  to  adverse  holding  of 
property  acquired  from  bankrupt.] 

15.  Although  the  Federal  district  court 
sitting  in  bankruptcy  has  jurisdiction  by 
summary  proceeding  to  take  from  assignees 
and  receivers  for  general  creditors  in  in- 
solvency or  winding  up  proceedings  ap- 
pointed by  a  state  court  within  four  months 
prior  to  the  filing  of  petitions  in  bank- 
ruptcy, from  officers  of  such  court  attach- 
ing or  replevjing  within  that  time,  and 
from  others  holding  for  the  bankrupt,  prop- 
erty claimed  to  be  that  of  the  bankrupt, 
and  then  by  virtue  of  the  possession  thus 
taken  to  determine  adverse  claims  to  it 
by  a  like  proceeding,  it  cannot  thus  take 
possession  from  a  receiver  appointed  by  a 
state  court  in  a  suit  to  enforce  a  lien  ante- 
dating the  filing  of  the  petition  in  bank- 
ruptcy, or  thereby  draw  to  itself  juris- 
diction summarily  to  determine  the  valid- 
ity of  such  a  lien.  Re  Rathman,  —  C.  C.  A. 
— ,  183  Fed.  913. 

16.  A  controversy  between  a  trustee  in 
bankruptcy  and  a  mortgagee  of  real  and 
personal  property  of  the  bankrupt  whoss 
mortgage  was  taken  more  than  four  monthu 
before  the  filing  of  the  petition  in  bank- 
ruptcy,  to  show  cause  why  the  mortgages, 
a  decree  of  foreclosure  thereon,  and  a  sale 
were  void,  is  a  controversy  at  law  or  in 
equity,    where   the   trustee   has   not   taken 

ossossion  of  such  property,  of  which  the 
Federal  district  court  has  no  jurisdiction 
under  the  bankruptcy  act  of  July  1,  1898, 
^hap.  541,  §  23a  (30  Stat,  at  L.  — ,  U.  S. 
Comp.  Stat.  1901,  p. — ),  giving  the  United 
States  circuit  courts  jurisdiction  "of  all 
-■ontroversies  at  law  and  in  equity  as  dis- 
tinguished from  proceedings  in  bank- 
ruptcy" between  trustees  as  such  and  ad- 
verse claimants  concerning  proptrty  ac- 
quired or  claimed  by  the  trusteis^  R« 
Rathman,  —  C.  C.  A.  — .  183  Fed.  9  3. 
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17.  The  United  States  district  court  sit- 
ting in  bankruptcy  has  no  jurisdiction  over 
a  controversy  between  trustees  in  bank- 
ruptcy and  an  adverse  claimant  over  the 
title  or  possession  of  property  in  the  cus- 
tody of  the  latter  in  the  absence  of  his  con- 
sent, under  the  bankruptcy  act  of  July  1, 
1898,  chap.  541  (30  Stat,  at  L.  552,  553), 
S  23,  3  U.  S.  Comp.  Stat  1901,  p.  3431, 
giving  the  circuit  courts  jurisdiction  of 
"all  controversies  at  law  and  in  equity  as 
distinguished  from  proceedings  in  bank- 
ruptcy" between  trustees  as  such  and  ad- 
verse claimants.  Re  Rochford,  59  C.  C.  A. 
388,  124  Fed.  182. 

18.  The  United  States  district  court  sit- 
ting in  bankruptcy  has  jurisdiction  in  a 
summary  proceeding  by  a  trustee  in  bank- 
ruptcy on  an  order  to  show  cause  against 
a  mortgagee  of  real  and  personal  property 
of  the  bankrupt  who  has  purchased  the 
same  on  foreclosure  sale  to  determinv 
whether  the  claim  of  such  mortgagee  waa 
frivolous  or  substantial  and  whether  or  not 
the  trustee  in  bankruptcy  was  in  actual 
possession  of  the  property,  and  on  finding 
that  the  claim  is  substantial  and  that  such 
mortgagee  is  in  possession  of  the  property, 
it  may  properly  dismiss  the  petition  of  the 
trustee.  Re  Rkthman,  —  C.  C.  A.  — ,  183 
Fed.  913. 

19.  Goods  were  held  to  be  in  legal  cus- 
tody and  not  the  property  of  the  consignee 
under  the  following  circumstances:  The 
day  before  an  act  of  bankruptcy  they  were 
sent  by  the  bankrupt  to  one  to  whom  he 
was  or  would  be  indebted  by  reason  of  in- 
dorsements of  commercial  paper,  some  of 
which  at  least  was  not  yet  due,  and  as  to 
which  the  bankrupt  had  said  that  "if  this 
is  not  paid  I  will  send  you  some  stuff;" 
the  goods  in  question  were  stopped  in  tran- 
sit by  the  receiver  in  bankruptcy  and  the 
railroad  company  held  them  to  the  order 
of  the  receiver;  no  understanding  as  to 
what  "stuff"  should  be  sent,  of  what  the 
price  was  to  be,  was  ever  had  and  the 
goods  sent  was  whisky  which  it  was  un- 
Uwful  to  sell  within  the  state;  a  bill  of 
lading  was  taken  to  the  order  of  the  con- 
signor and  no  freight  was  prepaid.  Yegen 
V.  Northern  P.  R.  Co.  —  N.  D.  — ,  121  N. 
W.  205. 

20.  Claim  and  delivery  will  not  lie  in  a 
state  cburt  to  recover  possession  of  goods 
•wnstmctively  in  the  custody  of  the  re- 
ceiver of  a  bankriipt.  Yegen  v.  Northern 
P.  R.  Co.  —  N.  D.  — ,  121  N.  W  aD5. 

21.  The  United  States  district  court  sit- 
ting in  bankruptcy  has  no  jurisdiction, 
sgainst  the  objection  of  one  who  is  in  pos- 
session of  real  and  personal  property  under 
a  sale  pursuant  to  a  decree  of  a  state  court 
of  foreclosure  of  mortgages  made  by  the 
banknipt  more  than  four  months  before 
the  filing  of  the  petition  in  bankruptcy 
against  him,  to  adjudicate  summarily,  on 
an  order  to  show  cause,  the  claim  of  the 
trustee  in  bankruptcy  that  the  mortgages, 
the  decree,  and  the  sale  were  void;  that 
the  trustee  recover  of  him  the  value  of  the 
personal  property  which  he  purchased  un- 


der the  decree,  and  that  the  trustee  be  per- 
mitted to  redeem  the  real  estate  from  the 
mortgage  and  foreclosure  sale  by  paying 
less  than  the  amount  he  paid  therefor  at 
the  sale,  where  the  bankruptcy  court  had 
not,  through  the  act  of  any  of  its  officers, 
such  as  receivers,  referees,  or  trustees,  de- 
manded or  taken  possession  of  any  of  the 
mortgaged  property  as  the  property  of  the 
bankrupt.  Re  Rathman,  —  C.  C.  A.  — , 
183  Fed.  913. 

22.  The  filing  of  a  petition  in  bank- 
ruptcy and  the  adjudication,  without  any 
acquisition  or  demand  of  possession  of  the 
property  by  any  officer  of  the  bankruptcy 
court,  or  any  notice  of  the  proceeding  there- 
in to  a  mortgagee  of  the  bankrupt,  the 
state  court  which  has  appointed  a  receiver 
of  such  property  under  the  mortgage,  the 
receiver,  or  the  purchaser  at  the  foreclosure 
sale,  confers  upon  it  no  jurisdiction  to  de- 
termine by  a  summary  proceeding  the  merits 
of  such  mortgagee's  adverse  claim  to  the 
mortgage  liens  upon  the  property  at  the 
time  the  petition  in  bankruptcy  was  filed, 
or  his  adverse  claim  at  the  time  of  the  com- 
mencement of  the  summary  proceeding.  Re 
Rathman,  —  C.  C.  A.  — ,  183  Fed.  913. 
To  rewieir  orders  of  referee. 

23.  The  remedy  to  review  an  order  of  a 
referee  in  bankruptcy  allowing  a  claim,  lies 
in  the  bankruptcy  court,  upon  petition  to 
review.  Clendening  v.  Red  River  Valley 
Nat.  Bank,  12  N.  D.  51,  94  N.  W.  901. 

24.  Since  under  the  national  bankruptcy 
act  of  July  1,  1898,  30  Stat,  at  L.  544, 
chap.  541  (U.  S.  Comp.  Stat.  1901,  p. 
3418),  referees  in  bankruptcy  are  judicial 
officers,  their  orders  made  in  the  course 
of  bankruptcy  proceedings,  including  ad- 
judications upon  the  allowance  or  rejec- 
tion of  the  claims  of  creditors,  cannot  bo 
reviewed,  revised  or  reversed  by  a  state 
court.  Clendening  v.  Red  River  Valley  Nat. 
Bank,  12  N.  D.  51,  94  N.  W.  901. 


III.  Pkocedube. 

25.  A  proceeding  on  a  petition  for  inter- 
vention by  the  transferee  of  a  bankrupt  in 
pursuance  of  a  stipulation  between  the 
petitioning  creditors  in  bankruptcy,  the 
trustee  in  bankruptcy  and  such  transferee, 
after  the  receiver  of  the  bankrupt  has  taken 
possession  of  the  property  transferred,  is 
a  proceeding  in  equity  triable  to  the  court 
without  the  intervention  of  a  jury.  Dok- 
ken  V.  Page,  77  C.  C.  A.  674,  147  Fed.  438. 


rv.  Petition. 

See  also  supra,  22. 

26.  A  petition  to  the  bankruptcy  court 
by  a  general  creditor  for  the  appointment 
of  a  receiver  to  take  possession  of  certain 
property  in  the  bankrupt's  possession 
claimed  by  such  creditor  need  not  describe 
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the  property  with  the  same  degree  of  defi- 
niteness  and  particularity  that  is  required 
ill  a  complaint  and  writ  in  an  action  of 
replevin.  Re  Pierce,  85  C.  C.  A.  14,  157 
fed.  767. 

27.  The  filing  of  a  petition  in  banlcruptcy 
is  neither  a  caveat  nor  an  attachment,  and 
creates  no  lien  as  against  parties  having 
claims  of  existing  liens  or  titles  when  the 
petition  in  bankruptcy  is  filed,  and  until 
the  bankruptcy  court  by  some  act  of  one 
of  its  ofBcers  takes  actual  possession  of  the 
property  claimed  or  makes  the  claimants 
parties  to  the  proceeding  by  some  order  or 
process,  or  notice  of  the  proceeding  comes 
to  them,  their  liens,  titles,  and  remedies 
are  unaffected  by  such  proceeding,  and  they 
are  to  be  considered  as  strangers  thereto. 
Re  Rathman,  —  CCA.  — ,  183  Fed.  913. 


y.  Pbbvious  Tbansfebs  and  Pbefebences. 

Demand  as  prerequisite  to  suit  to  set  aside, 
see  Action  or  Suit,  9. 

Joinder  of  action  to  recover  with  other  ac- 
tion, see  Action  or  Suit,  40,  41. 

First  objecting  to  validity  of,  on  appeal, 
see  Appeal  and  Error,  742. 

Jurisdiction  to  set  aside  conveyance  of 
lands  in  another  state  as  a  preference, 
see  Courts,  6. 

£urden  of  proving  good  faith  in  purchase, 
see  Evidence,  168. 

Evidence  as  to  habits  of  bankrupt,  see 
Evidence,  670. 

Evidence  as  to  value  of  property  trans- 
ferred, see  Evidence,  712. 

Evidence  as  to  indebtedness  of  bankrupt, 
see  Evidence,  726,  727. 

Sufficiency  of  evidence  as  to  unlawfulness 
of  preference,  see  Evidence,  837. 

Sufficiency  of  complaint  in  action  to  re- 
cover, see  Pleading,  265,  256. 

28.  Guarantors  of  a  note  are  "creditors" 
of  the  maker  of  such  note,  within  the  mean- 
ing of  the  bankruptcv  act  of  July  1,  1898, 
chap.  541,  §  60  (30  Stat,  at  L.  544,  U.  S. 
Comp.  Stat.  1901,  p.  3419),  relating  to 
preferences  by  bankrupts.  Stem  v.  Paper, 
183  Fed.  228. 

29.  A  purchase  of  part  of  the  stock  of 
goods  of  a  bankrupt  by  the  guarantor  of  a 
note  given  by  him  to  a  bank  must  be  re- 
garded as  a  scheme  to  raise  funds  to  pay 
such  note,  where  the  bankrupt  had  many 
other  creditors  who  were  pressing  for  pay- 
ment, and  the  note  to  the  bank  was  paid 
on  the  day  following  the  sale,  although 
thirty  days  before  ito  maturity,  and  the 
money  to  pay  for  such  stock  of  goods  was 
furnished  to  the  guarantor  by  the  bank 
upon  his  individual  note.  Stern  v.  Paper, 
183  Fed.  228. 

30.  Section  S5b  of  the  bankruptcy  act, 
30  Stat,  at  L.  559  (U.  8.  Comp.  Stat.  1901, 
p.  3442),  makes  it  the  duty  of  referees  in 
bankruptcy  to  pass  upon  the  claims  of 
creditors,  and  either  to  allow  or  reject 
them.    Section  57g  of  said  act,  30  Stat,  at 


L.  560  (U.  S.  Comp.  Stat.  1901,  p.  3443), 
provides  that  claims  of  creditors  who  hava 
received  preferences  shall  not  be  allowed 
unless  such  creditors  shall  surrender  their 
preferences.  Held,  in  an  action  prosecuted 
by  a  trustee  in  bankruptcy  to  recover  cer- 
tain alleged  preferences,  that  the  order  of 
the  referee  permitting  the  defendant  to 
retain  certain  alleged  preferences,  and  al- 
lowing the  defendant's  claim  for  the  bal- 
ance, was  an  adjudication  that  the  items 
so  permitted  to  be  retained  by  the  defend- 
ant were  proper  set-ofTs,  and  they  did  not 
constitute  preferences.  Clendening  v.  Red 
River  Valley  Nat.  Bank,  12  N.  D.  51,  94 
N.  W.  901. 

31.  The  proceeds  arising  from  the  sale 
of  personal  property  under  an  execution 
issued  at  the  instance  of  an  assignee  of  the 
judgment,  and  applied  in  satisfaction  of 
the  judgment,  which  was  rendered  less  than 
four  months  before  the  commencement  of 
bankruptcy  proceedings  against  the  judg- 
ment debtor,  cannot  be  recovered  from  the 
judgment  creditor  by  the  trustee  in  bank- 
ruptcy under  the  bankruptcy  act  of  1898, 
§  67f  (U.  S.  Comp.  Stat.  1901,  p.  3450), 
providing  that  all  levies,  judgments,  or 
other  liens  obtained  through  legal  proceed- 
ings against  an  insolvent  person  at  any 
time  within  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy  against  him 
shall  be  void  in  case  he  is  adjudged  a  bank- 
rupt, since  the  statute  merely  operates  to 
destroy  the  lien  of  the  judgment  without 
annulling  the  judgment  itself.  Davis  t. 
Jewett  Bros,  ft  Jewett,  17  S.  D.  410,  07 
N.  W.  16. 

32.  The  ruling  of  the  trial  court  in  in- 
structing the  jury  that  the  evidence  estab- 
lished that  the  debtor  was  insolvent  as 
alleged  in  the  complaint,  is  binding  upon 
the  appellate  court,  in  the  absence  of  the 
evidence  and  proper  exceptions,  in  an  ac- 
tion by  a  trustee  m  bankruptcy  to  set  aside 
a  transfer  made  by  the  bankrupt  within 
four  months  of  the  adjudication.  Christo- 
pherson  v.  Oleson,  19  S.  D.  176,  102  N.  W. 
685. 

33.  Where  the  only  chattel  mortgagee  of 
an  insolvent  debtor  purchased  property  of 
the  debtor,  the  consideration  being  the  sat- 
isfaction of  the  mortgage  and  the  payment 
of  a  debt  to  a  third  party,  the  value  of  the 
property  being  in  excess  of  the  .alleged 
consideration,  the  excess  could  be  recovered 
from  such  mortgagee,  as  a  preference  under 
the  natu>nal  bankruptcy  act,  act  July  1st, 
1898,  chap.  541,  §  60,  30  Stat,  at  L:  662 
(U.  S.  Comp.  Stat.  1901,  p.  3445)  Kerr  v. 
Melum,  —  S.  D.  — ,  130  N.  W.  83. 

34.  Where  the  defendant  purchased  a 
restaurant  belonging  to  an  insolvent  debtor, 
the  defendant  having  a  chattel  mortga^ 
upon  the  restaurant  fixtures,  etc.,  and  the 
consideration  for  the  purchase  being  the 
satisfaction  of  the  mortgage  and  the  pay- 
ment of  another  debt  to  a  third  p^rty,  and 
the  transaction  took  place  within  four 
months  of  the  institution  of  bankruptcy- 
proceedings  against  the  seller,  the  value  of 
the    restaurant    being    in    excess    of    the 
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•moniit  of  the  mortgage  and  the  other  debt, 
and  no  money  being  paid  to  the  seller,  such 
purchase  amounted  to  an  unlawful  prefer- 
ence in  favor  of  the  defendant  to  the 
amount  of  the  excess  of  the  value  of  the 
restaurant  over  the  alleged  consideratiou, 
under  the  national  banlcruptcy  act,  act 
July  1st,  1898,  chap.  641,  §  60,  30  Stat,  at  L. 
562.  Kerr  v.  Melum,  —  S.  D.  — ,  130  N. 
W.  83. 

35.  In  an  action  by  a  trustee  to  recover 
an  unlawful  preference  paid  by  insolvent 
merchant,  it  appeared  that  said  merchant 
purchased  goods  of  defendant,  and  on  his 
request  sent  a  statement  showing  total  lia- 
bilities of  over  $8,009  and  assets  of  $11,500. 
A  later  statement  showed  assets  much  re- 
duced, consisting  of   a  farm   and   personal 

■roperty  thereon,  besides  a  stock  of  goods. 
Xot  being  able  to  collect,  defendant  sent  a 
special  agent  to  investigate  and  collect.  He 
ascertained  that  the  merchant  had  con- 
tracted to  deed  the  farm,  and  was  not  at- 
tending to  business,  which  was  conducted 
by  an  assistant.  Defendant  then  refused  to 
sccept  the  merchant's  note  for  the  indebted- 
ness. Later  defendant's  regular  credit 
man  called  and  learned  that  the  farm  was 
sold  and  the  personal  property  disposed  of, 
but  he  made  no  inquiry  as  to  the  disposi- 
tion of  proceeds.  By  help  of  a  salesman 
of  defendant,  who  knew  that  the  merchant 
was  addicted  to  the  excessive  use  of  liquor, 
they  got  him,  after  unsuccessful  negotia- 
tions with  the  assistant  conducting  the 
business,  to  go  to  a  bank  other  than  the 
one  with  which  the  business  was  usually 
conducted,  and  give  to  the  bank  a  chattel 
mortgage  for  tie  amount  of  defendant's 
claim,  and  then  pay  defendant's  account  in 
full.  Investigation  would  disclose  that  the 
merchant  was  at  that  time  hopelessly  in- 
solvent. He  shortly  thereafter  filed  a  pe- 
tition in  bankruptcy.  Held,  the  merchant 
was  at  that  time  insolvent,  and  defendant 
had  reasonable  cause  to  believe-  he  was, 
ind  such  payment  constituted  a  preference. 
Grant  v.  Powers  Dry  Goods  Co.  23  S.  D. 
195,  121  N.  W.  95. 

36.  Under  that  portion  of  the  bankruptcy 
act  declaring  that,  where  a  preference  con- 
sists of  a  transfer,  the  period  of  four 
months  shall  not  expire  until  four  months 
after  the  date  of  the  record  or  registry  of 
the  transfer,  if  by  law  such  recording  or 
registry  is  required,  a  transfer  or  encum- 
brance may  be  avoided  by  the  trustee  in 
bankruptcy,  though  it  was  valid  between 
the  parties,  if  it  was  recorded  within  such 
four  months,  if  the  recording  was  necessaiy 
to  make  the  transfer  or  encumbrance  ef- 
fective against  any  class  of  persons,  as, 
for  instance,  purchasers  or  encumbrancers 
in  good  faith  and  without  notice.  Bowler 
T.  First  Nat.  Bank.  21  S.  D.  449,  130  Am. 
8t.  Rep.  725,  113  N.  W.  618. 
Wlut  oonstitntea  notice  tbat  prefer- 

eaee  was  Intended. 
Question  for  jury  as  to,  see  Trial,  134. 

37.  "Reasonable  cause  to  believe"  that  a 
preference  was  intended  by  the  bankrupt, 
within  the  meaning  of  the  bankruptcy  act 


of  July  1,  1898,  chap.  541,  §  «0b  (30  Stat, 
at  L.  562,  U.  S.  Comp.  Stat.  1901,  p.  3445), 
has  substantially  the  same  meaning  as  "no- 
tice" in  determining  whether  a  person  is 
a  bona  fide  purchaser  of  property.  Stern 
V.  Paper,  183  Fed.  228. 

38.  What  constitutes  "reasonable  cause 
to  believe"  that  a  preference  is  intended, 
within  the  bankruptcy  act  of  July  1,  1898, 
chap.  541,  §  60b  (30  Stat,  at  L.  562,  U.  S. 
Comp.  Stat.  1901,  p.  3445),  is  a  question 
of  fact  to  be  disposed  of  by  an  independent 
consideration  of  the  facts  in  each  case. 
Stern  v.  Paper,  183  Fed.  228. 

39.  Fear  or  suspicion  that  a  proposed 
transaction  will  work  a  preference  consti- 
tutes "reasonable  cause  to_  believe"  that  a 
preference  is  intended  within  the  bank- 
ruptov  act  of  July  1,  1898,  chap.  541,  §  60b 
(30  S'tat.  at  L.  562,  U.  S.  Comp.  Stat.  1901, 
p.  3445),  if  they  wouW  incite  an  intelli- 
gent business  man  to  an  inquiry  which,  if 
prosecuted,  Avould  disclose  a  preferential 
intent.     Stern  v.  Paper,  183  Fed.  228. 

40.  Notice  of  facts  which  would  incite  a 
person  of  reasonable  prudence  to  an  inquiry 
under  similar  circumstances  is  notice  of  all 
the  facts  which  a  reasonably  diligent  in- 
quiry would  develop,  within  the  meaning  of 
the  bankruptcy  act  of  July  1,  1898,  chap. 
541,  §  60b  (30  Stat,  at  L.  662,  U.  S.  Comp. 
Stat.  1901,  p.  3445),  relating  to  the  good 
faith  of  a  purchaser  for  a  bankrupt.  Stern 
V.  Paper,  183  Fed.  228. 

41.  A  purchaser  from  a  bankrupt  of  part 
of  his  stock  of  goods  will  be  considered  as 
having  "reasonable  cause  to  believe"  that 
a  preference  was  intended  by  the  bankrupt, 
within  the  meaning  of  the  bankruptcy  act 
of  July  1,  1898,  chap.  541,  §  60b  (30  Stat. 
at.  L.  562,  U.  S.  Comp.  Stat.  1901,  p.  .3445), 
where  he  knew  that  such  bankrupt  was  in 
bad  shape;  that  there  were  pressing  claims 
against  him  in  the  hands  of  local  collect- 
ors; that  he  was  owing  more  than  $10,000 
of  mercantile  liabilities,  and  had  held  dur- 
ing the  preceding  month  an  extraordinary 
sale  from  which  he  had  realized  $1,600: 
that  the  season  was  over  and  that  he  would 
have  to  wait  several  months  before  selling 
any  more  at  retail;  and  that  the  proceeds 
of  the  sale  were  used  for  the  payment  of  a 
note  on  which  the  purchaser  was  a  guar- 
antor thirty  days  before  it  was  due,  the 
bank  accepting  a  note  signed  by  such  pur- 
chaser alone  in  place  of  the  note  of  the 
bankrupt  guaranteed  by  such  purchaser. 
Stern  v.  Paper,  183  Fed.  228. 

42.  Knowledge  of  facts  which  will  cause 
one  to  fear  or  suspect  that  a  transaction 
into  which  he  is  entering  will  work  a 
preference  will  be  sufficient  to  put  him 
upon  inquiry  which,  if  prosecuted,  would 
disclose  the  real  character  of  the  trans- 
action within  the  meaning  of  the  bank- 
ruptcy act  of  Julv  1.  1898,  chap.  541.  8  60b 
(30  Stat,  at  L.  562,  U.  S.  Comp.  Stat.  1901. 
p.  3446),  relating  to  good  faith  in  pur- 
chases from  a  bankrupt.  Stem  v.  Paper, 
183  Fed.  228. 

43.  One  who  purchases  at  night  from  one 
who  becomes  bankrupt  within  four  months 
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thereafter  two  stockl  of  goods  in  two  dif- 
ferent towns  worth  between  $5,000  and 
$6,000  for  $2,800,  with  no  one  present  ex- 
cept the  president  of  a  bank  to  which  the 
bankrupt  was  Indebted,  and  who  furnishes 
three  fourths  of  th»  purchase  price,  the 
bank  being  paid  on  the  following  day  by 
the  bankrupt,  cannot  be  considered  a  pur- 
rliaser  in  good  faith  for  a  present  fair  con- 
sideration, without  knowledge  of,  or  rea- 
son to  believe  that  his  vendor  is  insolvent. 
Dokken  v.  Page,  77  C.  C.  A.  674,  147  Fed. 
438. 

44.  A  creditor  is  chargeable  with  notice 
that  the  bankrupt  intended  to  give  him  a 
preference  which  is  void  under  the  bank- 
ruptcy act  of  July  1,  1898,  chap.  541,  §  60, 
Hubd.  a,  b,  30  Stat,  at  L.  562  (U.  S.  Comp. 
Stat.  1901,  p.  3445),  providing  that  a 
transfer  made  within  four  month*  of  an 
insolvent's  adjudication  in  bankruptcy, 
which  enables  a  creditor  to  obtain  a  greater 
per  cent  of  his  debt  than  other  creditors 
of  the  same  class,  is  void,  if  such  creditor 
has  reasonable  cause  to  believe  that  the 
bankrupt  intended  to  give  him  a  preference, 
where  the  evidence  shows  that  the  bank- 
rupt was  insolvent,  and  that  such  a  state 
of  facte  existed  as  to  his  indebtedness  as 
to  put  the  creditor  upon  inquiry  as  to  his 
solvency,  and  that  as  a  result  of  such  in- 
quiry the  creditor  would  have  ascertained, 
if  he  did  not  then  know  as  a  fact,  that  the 
bankrupt  was  actually  insolvent.  Christo- 
pherson  v.  Oleson,  19  S.  D.  176,  102  N.  W. 
685. 


VI.  PowKBs    AND    Title    of    Tbustee    iw 
Bankbuptct. 

Right  of  trustee  to  intervene  in  attachment 
suit,  see  Action  or  Suit,  83. 

Trust  in  favor  of  trustee  in  property  taken 
in  name  of  bankrupt's  wife,  see  Fraud 
and   Fraudulent   Conveyances,  32. 

45.  A  trustee  in  bankruptcy  has  no  great- 
er right  or  title  than  the  bankrupt  had  in 
cases  of  conditional  sale  and  bailment  for 
sale.  Re  Pierce,  85  C.  C.  A.  14,  157  Fed. 
757. 

46.  Under  the  national  bankruptcy  act, 
§  70  (act  Julv  1.  1898.  chap.  541,  30  Stat, 
at  L.  565.  U.  S.  Comp.  Stet.  1901.  p.  3451), 
a  trustee  in  bankruptcy  is  vested  with  the 
title  of  all  the  bankrupt's  property  as  of 
the  date  he  was  adjudged  bankrupt,  except 
exempt  property,  and  he  may  enforce  a 
tru.st  in  real  estate  existing  in  favor  of  the 
bankrupt.  Currie  v.  Look,  14  N.  D.  482, 
106  K  W.  131. 


^^I.  Sales   by  TBrsTEE  tx   BAXKBtrcTY. 

47.  The  deed  of  a  trustee  in  bankruptcy 
of  property  which  had  been  conveyed  to 
the  bankrupt  by  warranty  deed  to  secure  a 
debt  which  was  afterwards  paid  conveyed 


no  title,  although  no  defeasance  was  re- 
corded, where  the  purchaser  from  the  trus- 
tee had  actual  notice  that  the  conveyance 
to  the  bankrupt  was  for  security.  Vallelv 
v.  First  Nat.  Bank,  14  N.  D.  580,  5  L.R.A. 
(N.S.)  387,  116  Am.  St.  Rep.  700,  106  N. 
W.  127. 

[Cited  in  note  in  11  L.R.A.(N.S.)    210, 
as  to  whether  deed  absolute  on   face, 
but    intended    as    mortgage,    conveys 
title.] 
48.  A    mortgage    executed    by    the    true 
owner    of    property    should    be    sustained 
against  one  who  had  theretofore  purchased 
the  property  from  a  trustee  in  bankruptcy, 
where  such  owner  had  conveyed  the  prop- 
erty by  warranty  deed  to  the  bankrupt  to 
secure  a  debt  which  was  paid  before   the 
latter's    failure,    and    the    purchaser    from 
the  trustee  had  actual  notice  that  the  con- 
veyance to  the  bankrupt  was  for  security. 
Vallelv  V.  First  Nat.  Bank,  14  N.  D.  580. 
5  I.,.R.'A.(N.S.)   387,  116  Am.  St.  Rep.  700, 
106  N.  W.  127. 


VI II.  Claims. 

Duty  of  referee  in  bankruptcy  to  pass  upon, 
see  supra,  30. 

Parol  evidence  of  trustee  in  bankruptcy  in 
contradiction  of  his  written  order  al- 
lowing claim,  see  Evidence,  442. 

Right  to  interest  on  claim,  see  Interest.  1. 

49.  Creditors  of  a  bankrupt  must,  under 
the  bankruptcy  act  of  July  1,  1898,  chap. 
541  (30  Stat,  at  L.  553,  U.  S.  Comp.  Stat. 
1901,  p.  3432),  if  they  desire  to  contest 
the  claim  of  another  creditor,  file  their 
own  objections  and  make  an  issue,  and  a 
mere  statement  by  them  that  they  "adopt 
the  answer  of  the  bankrupt"  is  insufficient. 
Avres  v.  Cone,  71  C.  0.  A.  144,  138  Fed. 
778. 


IX.  Dibchaboe  and  Effect  Thebbof. 

As  defense  to  action  on  debt,  see  Action 
or  Suit,  17. 

Appealability  of  order  in  contennpt  pro- 
ceedings against  debtor  after  discharge, 
see  Appeal  and  Error,  9. 

Effect  of,  on  reviewability  of  previous  order 
vacating  supplementary  proceedings, 
see  Appeal  and  Error,  559. 

Effect  of,  on  liability  for  failure  to  turn 
over  property,  see  Contempt.  4. 

Effect  of  discharge  on  right  to  vacate  sup- 
plementary proceedings,  see  Execution, 
10. 

Conclusiveness  of  decree  refusing  to  dis- 
charge, see  Judgment,  103. 

Right  to  set  up  discharge  by  amendment, 
see  Pleading,  110. 

.^O.  The  lien  of  an  attachment  on  person- 
al property  of  a  bankrupt,  set  aside  as  ex- 
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cmpt  in  bankruptcy  proceedings,  is  not  dis- 
charged by  a  discharge  in  bankruptcy  and 
auiy  be  enforced  through  a  modified  form 
of  judgment  as  against  the  property  on 
which  it  has  been  created.  F.  Mayer  Boot 
t  Shoe  Co.  V.  Ferguson,  —  N.  D.  — ,  126 

>r.  w.  no. 

51.  Under  the  bankruptcy  act  of  July  1, 
1898,  chap.  541,  §  67f,  30  Stat,  at  L.  565 
(U.  S.  Comp.  Stat.  1901,  p.  3450),  which 
provides  "that  all  levies,  judgments,  at- 
tachments, or  other  liens,  obtained  through 
legal  proceedings  against  the  person  who 
was  insolveot,  at  any  time  within  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy  against  him,  shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a  bank- 
rupt," an  order  issued  in  supplementary 
proceedings  within  four  months  of  the  judg- 
ment debtor's  application  to  be  discharged 
as  a  bankrupt,  directing  him  to  turn  over 
certain  money  and  stock  to  pay  a  judgment, 
is  rendered  null  and  void  by  his  discharge. 
Cardiner  v.  Ross,  10  S.  D.  497,  104  N.  W. 
i20. 
Wlwt  elalma  released  hj  diaeharse. 

32.  The  liability  for  sums  of  money  col- 
lected by  a  laundry  agent,  whose  duties  re- 
4]uired  him  to  collect  packages  of  laundry, 
send  them  to  the  laundry  located  in  another 
place,  return  the  package,  make  collections 
and  remit  to  his  principal  the  sum  re- 
maining after  deducting  his  commissions, 
is  not  affected  by  the  discharge  of  such 
agent  in  bankruptcy,  under  the  bankruptcy 
act  of  1898,  §  17,  which  expressly  provides 
that  the  discharge  of  a  bankrupt  shall  not 
affect  debts  created  by  his  misappropria- 
tion or  defalcation  while  acting  in  any 
"fiduciary  capacity."  Shipley  v.  Platts,  17 
S.  D.  357,  97  N.  W.  1,  Affirmed  on  rehear- 
ing in  —  S.  D.  — ,  127  N.  W.  470. 

53.  A  discharge  in  bankruptcy  releases 
the  bankrupt  from  a  debt  created  by  the 
fraud  of  the  bankrupt  in  his  individual 
capacity,  not  reduced  to  judgment,  under 
the  national  bankruptcy  act,  30  Stat,  at  L. 
550,  act  July  1,  1898,  chap.  541,  §  17  (U. 
.S.  Comp.  Stat.  1901,  p.  3428),  providing 
that  a  discharge  in  bankruptcy  shall  release 
the  bankrupt  from  all  his  provable  debts, 
rxcept  such  as  are  judgments  in  actions  for 
frauds,  or  obtaining  mone^  by  false  pre- 
tenses or  false  representations,  or  by  wil- 
ful and  malicious  injuries  to  the  person 
«r  property  of  another,  or  were  created 
by  his  fraud,  embezzlement,  misappropria- 
tion, or  defalcation  while  acting  as  an  of- 
ficer or  in  any  fiduciary  capacity-  Jewett 
Bros.  &  Jewett  v.  Bentson,  20  S.  D.  175, 
105  N.  W.  173. 

o4.  Since  the  bankruptcy  act  of  July  1, 
1898.  chap.  541,  §  17a,  30  Stat,  at  L.  550 
<r.  S.  Comp.  Stat.  1901,  p.  3428),  expressly 
releases  all  liabilities  of  a  discharged  bank- 
rupt except  those  expressly  excepted  by  the 
act.  under  §  17a,  subd.  2,  a  judgment  for 
<<lander  is  excepted  from  discharge  as  being 
a  liability  incurred  for  malicious  injury  to 
person  or  property  of  another,  which  is  not 
released.  Drake  "v.  Vernon,  —  S.  D.  — , 
128  S.  W.  317. 


55.  Though  a  judgment  for  slander  is  not 
released  by  a  discharge  in  bankruptcy,  un- 
der the  Bankruptcy  Act,  of  July  1,  1898, 
chap.  541,  §  17a,  subd.  2,  30  Stat,  at  L.  550 
(U.  S.  Comp.  Stat.  1901,  p.  3428)  as 
amended  by  the  act  of  Congress  of  Feb.  6, 
1903,  chap.  487,  §  5,  32  Stat,  at  L.  798  (U. 
S.  Comp.  Stat.  Supp.  1009,  p.  1310)  jet  a 
judgment  for  costs  against  plaintiff  in  an 
action  for  slander  is  not  within  the  ex- 
ception, and  is  released.  Drake  v.  Vernon, 
—  S.  D.  — ,  128  N.  W.  317. 

Neir   promise   after   dlseharge. 

56.  A  new  promise  to  pay  a  debt  is 
created,  where  the  debtor  makes  a  pay- 
ment on  a  note  the  day  after  the  petition 
in  bankruptcy  is  filed,  and  after  his  dis- 
charge writes  to  the  holder  of  the  note 
and  her  sister:  "So  I  told  you  and  Emma 
you  should  have  your  money;  so  you  shall 
.  .  .  If  I  don't  send  only  a  hundred  at 
a  time  you  will  get  it  .  .  .  You  girls 
is  all  I  will  pay  out  of  all  our  debts.  You 
worked  hard  for  your  money,  and  you  shall 
be  paid  in  full  as  soon  as  possible,  that 
is  the  best  1  can  do."  Sundling  v.  Willey, 
19  S.  D.  293,  103  N.  W.  38,  9  A.  &  E.  Ann. 
Cas.  644. 

[Cited  in  note  in  135  Am,  St.  Rep.  381, 
384,  on  revival  of  debt  discharged  in 
bankruptcy.] 


X.  Editobial  Notes. 

What  amounts  to  adverse  holding  of 
property   acquired   from   bankrupt. 

8  L.R.A.(N.S.)  1232. 

When  local  law  deemed  to  require  reg- 
istering of  transfer  within  §  60a  of  the 
bankruptcy  act.  5  L.RA.(N.S.)  148;  18 
L.R.A.(N.S.)    1233. 

Effect  of  adjudication  of  bankruptcy  of 
partnership  to  subject  separate  estates  of 
partners    to    administration. 

5  L.R.A.(N.S.)    854. 

Adjudication  of  bankruptcy  of  member 
as  affecting  rights  of  firm  creditors  against 
firm  property.  30  L.R.A.(N.S.)    787. 

Effect  of  bankruptcy  upon  prior  action 
to  rescind  sale  for  fraud. 

8  L.R.A.(N.S.)    1204. 

Whether  corporation  engaged  in  con- 
struction on  ground  may  be  adjudged  in- 
voluntary bankrupt.      26  L.R.A(N.R.)  475. 

Engaging  in  other  business  as  affecting 
exemption  of  farmer  from  involuntary 
bankruptcy.  20   L.R.A.(N.S.)    148. 

Priority  as  between  taxes  and  costs  and 
fees.  31  L.R.A.(N.S.)   98b. 

Right  to  examine  alleged  bankrupt  prior 
to   adjudication.  24  L.R.A.(N.S.)    985. 

Review  of  controversies  arising  in  or  in 
course   of   bankruptcy   proceedings. 

10  L.R.A.(N.8.)   765. 

Right  to  reclaim  goods  procured  by  false 
representations  as  against  assignee  for  cred- 
itors or  trustee  in  bankruptcv  of  buver. 
17  L.R.A'.(N.S.)  '1032. 

Effect  of  foreign  bankruptcy  or  insolven- 
cy assignment  on  personalty  where  no 
rights  of  creditors  involved. 

17  L.R.A.(N.S.)    173. 
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Lien  on  propertv  of  bankrupt  of  one 
'Whose  funds  wrongfully  used  in  purchasing 
it.  9   L.R.A.(N.S.)    876. 

Jnrladlotlex. 

State  court's  jurisdiction  of  creditor's  at- 
tacic  on  preference  as  affected  by  bankrupt- 
cy proceedings  more  than  four  months  aft- 
er preference.  28  L.R.A.(N.S.)  363. 
What  is  an  act  of  bankruptcy. 

Preference  of  firm  creditor  out  of  in- 
dividual property  as  act  of  bankruptcy  by 
ftrm.  16  L.R.A.(N.S.)    656. 

Bishts  and  IlabUlty  of  tmstee  in 
bankmptoy. 
Whether  trustee  in  bankruptcy  succeed- 
ing assignee  for  creditors  acquires  rights 
available  to  assignee,  but  not  existing  in 
assignor.  26    L.R.A.(N.S.)    433. 

Liability  of  trustee  in  bankruptcy  for 
failure  to  collect  assets. 

16   L.K.A.(N.S.)    341. 
Wliat  are  assets. 

Life  insurance  as  assets  of  bankrtipt. 
26  L.R.A.(N.S.)  451;  30  L.R.A.(N.S.)   990. 
Seat,  or  funds  derived  from  transactions 
on  exchange,  as   assets   in  bankruptcy. 

27  L.R.A.(N.S.)    613. 
Right  of  action  for  malicious  attachment 
as  asset  in  bankruptcy  or  insolvency. 

21  L.R.A.(N.S.)  727. 
Right  of  action  for  personal  injuries  as 
asset  in  bankruptcy  or  insolvencv. 

12  L.R.A.(N.S.)    1173. 
PrevioBs  transfers  and  preferences. 

Right  of  creditor  of  bankrupt  to  set 
aside  transfer  in  fraud  of  creditors. 

10  L.R.A.(N.S.)  305. 
Validity  of  transfer  to  secure  pre-exist- 
ing debt  within  four  months  of  bankruptcy, 
in  absence  of  any  fraudulent  intent  on  part 
of  debtor,  or  of  reasonable  cause  on  part 
of  creditor  to  believe  it  a  preference. 

15  L.R.A.(N.S.)    372. 
Whether  notice  of  a  transfer  not  required 
to  be  recorded   is  necessary  to  start  four 
months'  period  relatively  to  preferences  un- 
der bankruptcy  act  §  60. 

9  L.R.A.(N.8.)    585 
Voidability  of  transfer  within,  pursuant 
to    executory    agreement    antedating,    four 
months'  period.  17  L.R.A.(N.S.)   935. 

Effect  of  recording  within  four  months' 
period  of  mortgage  for  present  loan  or  fu- 
ture advances.  25  L.R.A.(N.S.)  144. 
Delivery  of  property  on  eve  of  bankrupt- 
cy to  one  holding  contract  therefore  made 
with  four  months  period,  as  preference. 

21   L.R.A.(N.S.)    901. 
Voidability  as  preference  of  transfer  in 
satisfaction    of    claim    for    misappropria- 
tion. 30   L.R.A.(N.S.)    1053. 
Validity  of  lien  to  secure  loan  used  by 
bankrupt  to  prefer  creditor. 

24  L.R.A.(N.S.)    184. 
Payment  of  debt  by  bankrupt  as  prefer- 
ence to  surety.  18  L.R.A.(N.S.)   660.' 
Claims. 

What  are   fiduciary   debts   within   bank- 1 
rupt  and  insolvency  laws. 

77  Am.  Dec.  384.  j 


Effect    of   failure    to    allege    and    provs 
filing  of  claims  and  insufficiency  of  assets 
in  actions  by  trustee  in  bankruptcy  to  re- 
cover assets.  17  L.R.A.(N.S.)   350. 
Ri^ht   to    prove   unliquidated   claim   for 
tort  in  bankruptcy.        8  L.R.A.(N.S.)  961. 
Promise  to  pay  conditional  upon  exercise 
of  option  by  promisee,  time  for  which  had 
not  expired  at  time  of  bankruptcy,  as  basis 
of  provable  claim.         28  L.R.A.(N.S.)   340. 
Provability  of  claim   under  covenant  in- 
demnifying   against    loss    of    rent,    or    ac- 
celerating   future    rent,    in    event    of    de- 
fault.                             31  L.R.A.(N.S.)   270. 
DUcharge  and  Its  eiteot. 

Right  of  bankrupt  to  discharge  as  affect- 
ed by  act  of  partner  or  agent. 

20   L.R.A.(N.S.)    786. 
Character  of  false  statement  which  will 
prevent  bankrupt's  discharge. 

20  L.R.A.(N.S.)   1023. 
Omission  of  bankrupt  to  keep  books  as 
ground   for   refusing   discharge. 

20  L.R.A.(N.S.)    24C. 
Fraud    in    preventing    collection    as    ex- 
cepting claim  from  discharge  in  bankruptcy. 
28   L.R.A.(N.S.)    423. 
Right  of  bankrupt   to   discharge   as   af- 
fected by  act  of  partner  or  agent. 

30  L.R.A.(N.S.)    623. 
Discharge    in    bankruptcy    before    judg- 
ment on  petition  filed  alter  discharge. 

53  Am.  Dec.  296. 
Discharge  of  partnership  liability  in  in- 
dividual bankruptcy  proceedings. 

69  L.R.A.   77 J. 
Effect  of  discharge  in  bankruptcy  on  lia- 
bilities for  tort.  1  L.R.A.(N.S.)    202. 
Effect  of  discharge  in  bankruptcv  on  lia- 
bility for  assault.  3  L.R.A.(N.S.)  702. 
Effect  of  discharge  in  bankruptcy  upon 
assignment  of  future  wages  under  empk>y- 
ment  contract  terminable  at  will. 

14  L.R..\.(N.S.)    1025. 

Effect  of  discharge   in   bankruptcy   upon 

assignment  of  future  wages  under  contract 

terminable  at  will.        30  L.R.A.(!S'.S.)  375. 

Revival  of  debt  discharged  in  bankruptcv. 

135  Am.  St.  Rep.  377. 

Partial   payment  as   reviving  debt  after 

discharge  in  bankruptcy. 

26  L.R.A.(N.S.)    274. 
Promise  to  pay  debt  discharged  in  bank- 
ruptcy. 27  Am.  Dee.  287. 
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IL  Usury  bt  National  Bank. 

III.  LlABILITT   OF   STOCKHOLDEBS. 

IV.  PowEBs,  Duties  and  Liabilities  or 
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V.  Banking. 
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b.  Collections. 

c.  Other  Tranaactiona. 
VI.  Chimes. 

VII.  Editobial  Notes. 
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lo.l 


Delegation  of  power  to  bank  examiner,  see 

Constitutional    Law,   24. 
Provision  under  police  power  for  inspection 

and  reports,   see   Constitutional   Law, 

81. 
Power    to    require    creditors    of    insolvent 

bank  to  settle  up  its  affairs,  see  Cor- 
porations, 35. 
Estoppel  of,  see  Estoppel,   16. 
Burden  of  proving  extent  of  unpaid  indebt- 

^ness  to,  under  guaranty  of  payment 

of,  see  Evidence,  237. 
Gamidiment  of,  see  Garnishment,  2. 
Validity  of   sale   by   receiver   of   insolvent 

bank,   see   Receivers,   11. 


I.  POWEBS    OF. 

Autbority  to  collect  commercial  paper,  see 
Banks,  14. 

1.  A  bank  organized  under  N.  D.  Rev. 
Codes  §  3230,  has  authority  to  take  a  deed 
absolute  on  its  face,  but  intended  as  a 
mortgage  .as  security  for  a  past  indebted- 
ness as  well  as  for  contemplated  advances. 
Merchants'  State  Bank  v.  Tufts,  14  N.  D. 
238,  116  Am.  St.  Rep.  682,  103  N.  W.  760. 


n.  USCBT    BY    XATIONAIi   BANK. 

Assumpsit  to  recover  back,  see  Assumpsit, 
3. 

Bight  to  counterclaim  for  recovery  of  usur- 
ious interest  paid,  see  Set-Off  and 
Counterclaim,  16. 

Running  of  limitations  against  liability 
for,  see  Limitation  of  Actions,  5$,  56. 

Who  may  recover  penalty,  see  Usury,  11. 

2.  The  only  penalty  necessarily  attach- 
ing to  the  exaction  of  illegal  interest  un- 
der the  banking  law  of  the  United  States 
is  the  forfeiture  of  all  interest  to  be  paid 
under  the  contract.  First  Nat.  Bank  v. 
McCarthy,  18  S.  D.  218,  100  N.  W.  14. 

3.  The  amount,  of  recovery,  if  any,  in 
an  action  by  a  national  bank  to  foreclose 
a  mortgage,  where  the  mortgage  note  is 
tainted  with  usury,  depends  on  the  law  of 
Congress  relating  to  usurious  contracts  of 
national  banks  as  construed  and  applied 
bv  the  United  States  Supreme  Court. 
First  Nat.  Bank  v.  McCarthy,  18  S.  D. 
218,  100  N.  W.  14. 


in.  LlABIUTT    OF    StOCKBOLDEb'b. 

Sufficiency  of  complaint  in  action  against 
stockholder,    see    Pleading,    257. 

Demurrer  for  nonjoinder  of  parties,  see 
Pleading,   331. 

4.  Under  S.  D.  Const.  Art.  18,  §  3,  and 
8.  D.  Rev.  Civ.  Code  §  864,  which  make 


the  stockholders  of  any  bank  liable  for  all 
"contracts,  debts,  and  engagements"  of 
such  bank  to  the  extent  of  the  amount  of 
their  stock  therein  at  the  par  .value  there- 
of in  addition  to  the  amount  invested  in 
such  stock,  a  creditor  may  bring  action 
against  a  stockholder  upon  a  "judgment" 
against  an  insolvent  bank.  Union  Nat. 
Bank  v.  Halley,  19  S.  D.  474,  104  N.  W. 
213. 


TV.  Powers,  Duties,  and  Liabilities  op 
Officers. 

Fiduciary  relation  of  cashier  who  is  also 
treasurer  of  depositor,  see  Corpora- 
tions, 9. 

Estoppel  of  bank  to  deny  authority  of  of- 
ficer to  make  loan,  see  Estoppel,  16. 

Estoppel  of  president  to  assert  title  to 
land  assigned  by  bank,  see  Estoppel, 
41. 

Imputing  notice  of  officers  to  bank,  see 
Notice,    12,   13. 

Effect  of  deposits  in  bank  by  cashier  as 
secretary  of  depositor,  see  Vendor  and 
Purchaser,    72. 

5.  A  director  of  a  banking  corporation 
owes  no  duty  in  a  legal  sense,  by  reason 
of  his  office,  to  the  creditors  of  the  bank 
or  to  the  public.  Hart  v.  Hanson,  14  N. 
D.  570,  3  L.R.A.(N.S.)  438,  106  N.  W. 
942. 

6.  A  deed  executed  by  the  cashier  of  a 
state  bank  to  himself  as  an  individual  is, 
in  the  absence  of  affirmative  evidence  of 
such  authority,  presumptively  void  and  of 
no  effect.  Northwestern  F.  &  M.  Ins.  Co. 
V.  Lough,  13  N.  D.  601,  102  N.  W.  160. 

7.  Authority  of  a  bank  teller  to  accept 
and  discount  a  certain  note  for  a  particular 
person  is  shown  by  the  fact  that  he  was  ac- 
customed to  accept  and  discount  notes  for 
that  person  and  for  other  persons  doing 
business  with  the  bank,  and  that  such 
transactions  had  been  approved  by  the 
bank  officials.  Iowa  Nat.  Bank  v.  Sherman, 
17  S.  D.  396,  106  Am.  St.  Rep.  778,  97  N. 
W.    12. 

lAahiUty. 

See  also  infra,  13. 

8.  The  directors  of  a  bank  are  liable 
only  to  the  corporation  whose  agents  or 
trustees  they  are,  for  violation  or  neglect 
of  their  official  duty.  Hart  v.  Hanson,  14 
N.  D.  570,  3  L.R.A.(N.S.)  438,  105  N.  W. 
942. 

9.  In  the  absence  of  actionable  deceit, 
directors  are  not  directly  liable  in  damages 
to  a  creditor  of  a  bank  for  loss  suffered 
by  the  creditor  through  the  insolvency  of 
the  bank  caused  by  tne  directors'  neglect 
of  their  official  duties.  Hart  v.  Hanson, 
14  N.  D.  670,  3  L.R.A.(N.S.)  438,  105  N. 
W.  042. 

10.  The  mere  fact  that  a  director,  who 
knows  that  the  bank  is  insolvent,  takes  no 
action  to  close  the  bank,  or  announce  its 
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insolveney,  does  not  make  liim  liable  for 
deceit  to  persons  who  extended  credit  after 
the  bank  became  insolvent  on  the  assump- 
tion that  it  was  solvent.  Hart  v.  Hanson, 
14  N.  D.  570,  3  LJl.A.(X.S.)  438,  105  N. 
W.  942. 


*  V.  Banking. 

a.  Deposits. 

Recovery  back  of  amount  paid  on  forged 
check,  see  Assumpsit,  17. 

Recovery  back  of  amount  paid  on  erro- 
neous statement  that  previous  check 
had  not  been  paid,  see  Assumpsit,  18. 

Rights  of  holder,  against  bank,  see  Checks, 
2,3. 

Fiduciary  relation  of  cashier  who  is  also 
treasurer  of  depositor,  see  Corpora- 
tions, 9. 

Fraud  in  mingling  money  of  husband  in 
wife's  bank  account,  see  Fraud  and 
Fraudulent   Conveyances,   31. 

Right  to  interest  on  certificate  of  deposit, 
see  Interest,  7. 

Liability  of  certificate  of  deposit  to  levy, 
see  Levy  and  Seizure,  3. 

Notice  to  bank  where  cashier  is  officer  of 
another  corporation,  see  Notice,  6,  12, 
13. 

Notice  to  bank  as  notice  to  depositor,  see 
Notice,   14. 

Sufficiency  of  complaint  in  action  for,  see 
Pleading,  156. 

11.  A  bank,  upon  paying  trust  funds  to 
a  person  known  by  it  to  stand  in  ft  trust 
relation  to  the  depositor,  with  notice  that 
sAch  person  intends  to  misappropriate 
them,  renders  itself  liable  to  the  depositor 
to  the  amount  of  the  funds  so  paid.  Emer- 
ado  Farmers'  Elevator  Co.  v.  Farmers' 
Bank,  —  N.  D.  — ,  29  L.R.A.(N.S.)  567, 
127  N.  W.  522. 

12.  Where  a  regular  customer  of  and 
general  depositor  in  a  bank  has  an  agree- 
ment with  the  bank  whereby  the  customer 
is  permitted  to  deposit  out-of-town  checks 
and  receive  credit  therefor  and  the  bank  is 
permitted  to  charge  against  him  in  said 
account  the  amount  of  any  check  dishonor- 
ed or  not  paid  and  make  no  charge  for 
collection,  such  bank  takes  such  paper  for 
collection  and  title  thereto  does  not  pass 
to  the  bank.  Fanset  v.  Garden  City  State 
Bank,  —  S.  D.  — .  123  N.  W.  686. 

13.  Where  the  cashier  of  a  bank,  who 
lias  misappropriated  its  funds  in  order  to 
cancel  his  defalcation,  transfers  thereto 
funds  of  an  elevator  company  of  which  he 
is  treasurer,  and,  in  order  to  account  for 
the  transfer,  draws  checks  upon  the  ele- 
vator company  payable  to  the  bank,  and 
charges  the  amount  thereof  a^inst  the  ele- 
vator company  upon  the  books  of  the  bank, 
the  baiik,  having  accepted  such  payment 
through  its  cashier,  cannot  retain  the  bene- 
fits of  bis  act  without  accepting  the  conse- 
quences   of    his    knowledge,    and    where    it 


does  so  retain  such  funds,  it  ratifies  the 
fraudulent  act  of  its  agent,  the  cashier,  and 
becomes  particeps  crirainis  with  him,  and 
liable  to  the  elevator  company  for  the 
amount  so  fraudulently  transferred.  Erne- 
rado  Farmers'  Elevator  Co.  v.  Farmers' 
Bank,  —  N.  D.  — ,  29  L.R.A.(N.S.)  567, 
127  N.  W.  522. 

b.  Collections. 

Prejudicial  error  in  directing  verdict  in 
favor  of  collecting  bank,  see  Appeal 
and  Error,  1008. 

Recovery  back  of  amount  of,  see  Assump- 
sit, 15. 

Measure  of  damages  against  bank,  see  Dam- 
ages, 39. 

See  also  supra,  12. 

14.  A  bank  has  the  right  to  act  as  agent 
for  the  collection  of  drafts,  hence  its  acts 
in  so  doing  are  not  ultra  vires  and  it  would 
be  liable  for  all  funds  so  collected.  First 
Nat.  Bank  v.  Bakken,  17  N.  D.  224,  116 
N.  W.  192. 

15.  Where  a  regular  customer  of  and  de- 
positor in  a  bank  deposits  an  out-of-town 
check,  under  an  agreement  with  such  bank 
that  it  is  to  be  credited  to  his  account,  that 
if  collection  is  not  made  by  the  bank  it  is 
to  be  charged  against  his  accouht,  the  bank 
to  receive  nothing  for  collection,  such  de- 
positor, by  implication,  authorized  the  bank 
to. employ  others  as  subagents  to  make  the 
collection  and  transmit  the  proceeds  there- 
of back  to  such  bank  through  the  ordinary 
and  customary  banking  channels,  and  where 
the  proceeds  of  the  check  never  reach  sueh 
bank  the  relation  of  creditor  and  debtor 
did  not  exist,  and  such  bank,  in  the  absence 
of  any  showing  of  fraud  or  negligence  on 
its  part  in  selecting  such  subagents,  is  not 
liable  on  account  of  the  deposit  because 
of  the  failure  of  a  subagent  to  remit,  but 
the  depositor  must  look  to  such  subagent. 
Fanset  v.  Garden  City  State  Bank,  —  S. 
D.  — ,  123  N.  W.  686. 

c.  Other  Transactions. 

Authority  of  teller  to  discount,  see  supra, 
7. 

Estoppel  of  bank  to  deny  authority  of  of- 
ficer to  make  loan,  see  Estoppel,  16. 

16.  If  a  bank,  through  its  cashier,  acted 
as  agent  for  defendants,  and  received  the 
benefit  of  a  transaction,  it  was  under  a  le- 
gal obligation  to  account  to  defendants  for 
funds,  received  even  though  the  agent  ex- 
ceeded his  authoritv  in  thus  acting.  First 
Nat.  Bank  v.  Bakken,  17  N.  D.  224,  1 16  N. 
W.   92. 

17.  Where,  in  evidence  of  a  loan  actual- 
ly made  to  a  bank,  the  lending  bank  ac- 
cepts from  the  borrowing  bank  a  note 
signed  by  the  latter's  cashier,  personally, 
and  indorsed  by  the  borrowing  bank,  this 
being  done  to  avoid  disclosing  on  the  face 
of  the  transaction  an  excessive  loan -to  the 
borrowing  bank,  the  borrowing  bank  is  not 
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thereby  relieved  of  its  obligation  as  a  debt- 
or. First  Nat.  Bank  t.  State  Bank,  16  N. 
D.  594,  109  N.  W.  61. 


VI.  Cbihes. 

CoD8titutionaIity  of  statute  as  to  punish- 
ment for,  see  Constitutional  Law,  44. 

Evidence  of  other  false  reports  by  cashier, 
see  Evidence,  811. 

Sufficiency  of  proof  of,  see  Evidence,  1054. 

Instruction  on  trial  for,  see  Trial,  309. 

18.  The  reports  of  bank  cashiers  to  the 
state  bank  examiner  as  to  the  condition  of 
the  banks  must  agree  with  the  books  of 
the  bank,  either  in  the  statement  ef  assets, 
liabilities,  or  the  names  by  which  they  are 
called.  SUte  v.  Jackson,  21  S.  D.  494,  113 
N.  W.  880,  16  A.  &  E.  Ann.  Cas.  87. 

19.  A  false  statement  of  the  financial 
condition  of  a  bank  verified  by  the  cashier 
as  "a  true  statement  of  the  financial  cou- 
dition  of  said  bank"  is  not  invalid  upon  its 
face  because  it  is  not  attested  by  the  sig- 
nature of  at  least  two  of  the  bank's  direct- 
ors as  required  by  S.  1>.  Laws  1903,  chap. 
■2,  p.  81,  §  2,  and  renders  the  cashiei 
liable  to  punishment  for  making  a  false 
statement  or  report  of  the  financial  con- 
dition of  a  bank  as  prescribed  by  §  26  of 
such  act  Stete  v.  Struble,  19  S.  D.  646, 
104  N.  W.  465. 


VII.  EonoBiAi.  Notes. 

Business  of  banking  as  a  proper  subject 
for  legislative  regulation. 

135  Am.  St.  Kep.  60. 

Power  to  prohibit  or  impose  conditions 
upon  right  of  individuals  to  engage  in 
bulking.  5   L.R.A.(N.S.)    874. 

Right  of  bank  to  engage  in  business  to 
save  debt.  27   L.R.A.(N.S.)    243. 

Validity  of  bank's  obligation  as  affected 
by  concealment  of  illegal  transaction  from 
examiner.  26   L.R.A.(N.S.)    993. 

Powers  and  llabllltlea  of  ottoera. 

Implied   powers   of   bank   cashiers. 

77   Am.    Dec.   759. 

Implied  power  of  bank  cashier  to  sell 
or  lease  property.  31  L.R.A.(N.S.)  737. 

Power  of  officer  to  bind  bank  by  agree- 
ment that  liability  of  party  to  commercial 
paper  shall   not   be   enforced. 

28  L.R.A.(N.S.)    501. 

Power  of  officer  to  bind  bank  by  agree- 
ment varying  apparent  liability  of  parties 
to  commercial  paper. 

28  L.R.A.(X.S.)    511. 

Attempt  of  bank  officer  to  satisfy  own 
debt  by  accepting  for  bank  obligation  of 
third    person.  9    L.R.A.(N.6}.)     471. 

Liability  of  bank  directors  for  loss  of 
deposit.  64  Am.  St.   Rep.  732. 

Liability  of  directors  for  failure  to  close 
innolvent    bank.  3    L.R.A.(N.S.)    438. 

I.iaMlity  of  directors  for  default  or  neg- 
ligence of  cashier.        4  L.R.A.(N.S.)    597. 


Liability  of  bank  director  for  breach  of 
duty  as  such  when  he  acts  for  himself  or 
for  third  person.  4  L.R.A.(N.S.)  279. 
Deposits,  ceaer«Il7. 

Bank  deposiU.  22  Am.  St.  Rep.  876. 

General  deposit  as  a  loan. 

19    Am.    Dec.    418. 

Title  of  bank  to  money  deposited  with  or 
collected  by  it.  86  Am.  St.  Rep.  776. 

Effect  of  balances  struck  in  pass  books. 
134  Am.  St.  Rep.  1019. 

Right  to  follow  proceeds  of  draft  into 
payee's  bank  account  because  of  fraud  or 
failure   of  consideration.      70   L.R.A.   959. 

Lien  on  commercial  paper  purchased  by 
bank  after  mingling  trust  money  with  own 
funds.  15   L.R.A.(N.S.)    1100. 

Payment  of  deposit  by  bank  under  gar- 
nishment against  party  of  same  name  as 
depositor.  11    L.R.A.(N.8.)    248. 

Care  required  of  bankers  acting  as  agents 
or  bailees.  38  Am.  St.  Rep.  773. 

Duty  of  bank  as  to  payment  of  money 
held  as  bailee.  21   L.R.A.(N.S.)    816. 

Liability  of  bank  for  trust  funds  deposit- 
ed therein.  66  Am.  St.  Rep.  486. 

Deposit  of  trust  fund  in  bank  by  execu- 
tors or  administrators. 

98   Am.   St.   Rep.   371. 

Right  to  preference  in  respect  of  pub- 
lic ninds  deposited  in  bank  subsequently 
becoming  insolvent.  5  L.R.A.(N.S.)  886. 
Deposits  1b  smvings  banks. 

Deposits  in  savings  banks. 

19    Am.    Dec.   424. 

Duties  of  savings  banks  toward  deposit- 
ors. 105   Am.   St.   Rep.   729. 

Liability  of  savings  bank  for  payments 
to  fraudulent  claimants.        69  L.R.A.  317. 

Payment  by  savings  bank  on  forged  or- 
der. 18  L.R.A.(N.S.)  431. 

Checks  and  their  payment;  forgeries. 

Check  as  assignment  of  fund. 

19  Am.  St.  Rep.  609. 
Bank  draft  or   check   as   assignment   of 
funds  drawn  upon.        2  L.R.A.(N.S.)    83. 
Effect  of  check  indorsed   "for  deposit." 
47  Am.  St.  Rep.  380. 
Title  of  bank  to  check  on  another,  credit- 
ed  to   depositor.  7    L.R.A.  (N.S.)    694. 
Actions  maintainable  on  bank  check. 

128  Am.  St.  Rep.  87. 

Liability  of  bank  for  refusing  to  honor 

checks.  80  Am.   St.   Rep.   865. 

Character  of  action  by  depositor  against 

bank  wrongfully   refusing  to  honor  check. 

5    L.R.A.(N.S.)    870. 

Payment  of  checks  on  joint  deposit. 

64  Am.  St.  Rep.  316. 
Liability  of   bank  upon   claimed   accept- 
ance external   to   check. 

8  L.R.A.(N.S.)    1148. 
Right  of  bank  to  recover  amount  paid  on 
check  or  other  paper  drawn  upon  or  pay- 
able at  it,  under  mistaken  belief  as  to  suf- 
ficiency of  funds  to  meet  it. 

23  L.R.A.(N.S.)    1092. 

Paying  check  written  on  blank  of  another 

bank  as  negligence.      19  L.R.A. (N.S.)  403. 
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Pajment  by  bank  of  check  signed  by  au- 
thorized person  in  different  form  than 
agreed  upon.  30  L.R.A.(N.S.)   206. 

Right  of  bank  to  charge  customer  with 
amount  paid  stranger  without  legal  duress. 
31  L.R.A.(N.S.)   763. 
Liability  to  bank  of  one  innocently  draw- 
ing out  funds  fraudulently  credited  to  him 
by  bank  officers  or  employees. 

31  L.R.A.«X.S.)   1126. 
WTio  must  bear  loss  when  check  or  bill 
is  issued  or  indorsed  to  imposter. 

17  L.R.A.(N.S.)    614. 
Effect   of   payment   of   forged   check   on 
rights   of  parties  defrauded. 

39   Am.   Dec.    519. 
Liability    of    one    receiving    payment    of 
check    through    forged    indorsement. 

94  Am.  St.  Rep.  642. 
Depositor's   right   to  recover  amount   of 
forged  or  raised  checks  paid  by  bank  as  af- 
fected   by    his    intrusting    examination    of 
vouchers  to  guilty   employee. 

7  L.R.A.(N.S.)  744. 
Loss  or  prejudice  from  negligent  failure 
to  give  prompt  notice  of  forgery  of  check 
as  condition  of  bank's  exoneration  from  lia- 
bility. 20  L.R.A.(N.S.)  79. 
Right  of  true  owner  against  bank  cash- 
ing check  on  forged  indorsement  and  col- 
lecting   from    drawee. 

15   L.R.A.(N.S.)    519. 

Forger's  application  of  proceeda  of  check 

to   indebtedness   to   depositor,   as   affecting 

bank's  right  to  charge  against  depositor's 

account.  25   L.R.A.(N.S.)    990. 

Applleation   of   deposit    to    debt   due 
bank. 

Right  to   apply  special  bank  deposit  to 
depositor's    indebtedness. 

30  L.R.A.(N.S.)    517. 

Right  of  bank  to  apply  deposit  by  factor 

on    his   debt.  1    L.R.A.(N.S.)    1110. 

Effect  upon  surety  or  indorser,  of  bank's 

failure  to  apply  principal's  deposit  account 

upon  note.  8  L.R.A.(N.S.)    944. 

Applicability    of    deposits    to    individual 

debt    where    word    suggestive   of    fiduciary 

character  is  appended  to  depositor's  name. 

10  L.R.A.(N.S.)    706. 

Certiflcatea  of  deposit. 

Certificate  of  deposit. 

75  Am.  St.  Rep.  44. 
Insolvenoy  of  bsak. 

Right  to  recover  money  deposited  with  or 
collected    by   bank   upon    its    insolvency. 

86  Am.  St.  Rep.  795. 
Liability  of  one  to  whom  insolvent  bank 
has    paid    check.         13    L.R.A.(N.S.)    185. 
Right   of   preference   in   respect   to   pub- 
lic  funds   deposited   in   bank   subsequently 
becoming  insolvent.     16  L.R.A.(N.S.)    918. 
Claim  of  preference  of  special  or  trust 
deposit  out  of  funds  of  insolvent  bank. 

1   L.R.A.(N.S.)    252. 
Preference  for  money  paid  insolvent  bank 
for  draft.  10  L.R.A.(N.S.)    928. 

Bankers'  Uens. 

Bankers'  liens  not  founded  on  contract. 
Ill  Am.  St.  Rep.  419. 


Banker's  liens  not  founded   on   express 
contract.  4  Am.  St.  Rep.  202. 

Collections  by  bank. 

Bank's  liability  as  agent  for  collection. 

34  Am.  Dec.  307. 

Duties    of    banks    acting    as    collecting 

agents.  77   Am.   St.  Rep.   613. 

Right   of   collecting   bank    in    action    by 

holder  for  proceeds  of  commercial  paper,  to 

defenses  available  in  action  on  paper. 

26  L.R.A.(N.S.)    1098. 
Diligence    required    in    collecting    check 
taken  by  collecting  bank. 

3  L.R.A.(N.S.)    1167. 
Sending  check  directly  to  drawee  bank. 
18  L.R.A.(N.S.)    441. 
Validity   of   custom    to    send   paper    to 
drawee  fpr  collection.    2  L.R.A.(K.S.)   194. 
Liability   of   bank   for   taking   check   or 
drafts  in  payment  of  paper  held  for  collec- 
tion. 3    L.R.A.(N.S.)     1179. 
Correspondent     bank's     right     to     hold 
paper  or  its  proceeds  on  insolvency  of  for- 
warding bank.           14   Am.   St.   Rep.  683. 
BeoelvlnK  deposit  while  Insolvent  as  a 
crime. 
When  bank   is  insolvent   within   statute 
penalizing   receipt   of   deposits. 

20  L.R.A.(N.S.)    444. 
Constitutionality   of    statutes   penalizing 
receiving  deposits  by  insolvent  bank. 

22  L.R.A.(N.S.)    26«. 
Whether   actual   personal   receipt  of  de- 
posit by   oflicer   or  employee   of   insolvent 
bank  is  essential  to  conviction. 

26  L.R.A.(N.S.)    1072. 


BAB. 

Of  judgment,   see  Judgment,   II. 

Of  limitation,  see  Limitation  of  Actions. 


♦  «» 


BABBES  WIBE. 

Barbed  wire  fence  as  proximate  cause  of 
injury  to  colt,  see  Proximate  Cause,  2. 

Question  for  jury  as  to  negligence  in  regard 
to,  see  Trial,  177. 


BAB  TENDEB. 


Grounds  for  discharge  of,  see  Master  and 
Servant,  2. 


BASTABDT. 


Venue  of  proceedings,  see  Action  or  Suit, 
103. 

Estoppel  to  object  on  appeal  to  direction 
of  jury's  attention  to  child  in  bastar- 
dy proceedings,  see  Appeal  and  Error, 
780. 
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Approval  of  bail  in  bastardy  proceedings, 
aee  Bail  and  Recognizance,  9. 

Snffieiencjr  of  evidence  in  bastardy  pro- 
ceedings, see  Evidence,  977-979. 

Sufficiency  of  evidence  that  defendant  was 
father  of  child,  see  Evidence,  886. 

When  action  is  barred,  see  Limitation  of 
Actions,  83. 

Title  of  statute  as  to,  see  Statutes,  31. 

Instruction  in  bastardy  proceeding,  see 
Trial,  340. 

Patting  leading  questions  to  complaining 
witness,   see  Witnesses,  37. 

Impeaching  testimony  as  defense,  see  Wit- 
nesses, 108. 

1.  An  unmarried  woman  may  make  com- 
plaint, under  S.  D.  Rev.  Code  Civ.  Proc. 
S  807,  against  the  father  of  her  bastard 
child  in  any  county  where  the  accused  may 
be  found,  although  the  child  was  bom  with- 
sut  the  state.  State  ex  rel.  Berge  v.  Pat- 
terson, 18  S.  D.  261,  100  N.  W.  162. 

2.  Under  S.  D.  Code  Civ.  Proc.  §  807, 
providing  for  bastardy  proceeding,  it  is 
not  necessary  that  •  the  complaining  wit- 
ness, or  the  bastard  child  be  a  resident  of 
the  state,  where  the  proceedings  are  com- 
menced in  the  county  where  the  putative 
father  resides.  State  v.  Etter,  —  S.  D. 
— ,  124  N.  W.  957. 

3.  The  jurisdiction  of  the  district  court 
over  the  person  of  the  defendant  and  the 
snbject-matter  in  bastardy  proceedings  is 
complete  when  the  transcript  of  the  pro- 
ceedings before  the  justice  and  the  juris- 
dictional papers  filed  with  the  justice  are 
lodged  with  the  clerk  of  the  district  court. 
State  V.  Carroll,  13  N.  D.  383,  101  N.  W. 
317. 

4.  The  court  is  empowered  under  S.  D. 
Rev.  Code  Civ.  Proc.  §  811,  where  the 
judgment  in  a  bastardy  proceeding  finds 
accused  to  be  the  father  of  the  child,  to 
remand  the  accused  to  the  custody  of  the 
sheriff  until  the  undertaking  required  by 
toch  section  has  been  given  and  approved, 
although  an  undertaking  had  been  given 
in  justice's  court.  State  ex  rel.  Berge  v. 
Patterson,  18  S.  D.  251,  100  N.  W.  162. 


♦  »» 


BATH  HOVSES. 

EdltorUI  aote. 

Liability   of   keeper   of  bath   house  for 
mhiables.  6  L.R.A.(N.S.)   828. 


♦  «» 


BATHUfa  BE80BT. 

Xdl«<trUI  aota. 

Care  required  from  proprietor  of  bathing 
mort  3  LJl.A.<N.S.)  082. 


BAWBT  HOVSE. 

See  Disorderly   Houses. 


BEES. 

Editorial  notes. 

Actions  to  prevent  or  compensate  injury 
due  to  bees.  97  Am.  St.  Rep.  287. 

Liability  of  owners  of  bees. 

62  L.RJ^.  132. 


4«» 


BENEFICIABIES. 

Certainty  as  to,  in  charitable  bequest,  see 

Charities,  4,  6. 
In  insurance  policy,  see  Insurance. 
In  trusts,  see  Trusts. 


»»» 


BENEFITS. 

Estoppel   by    receiving,    see   Estoppel,   11. 


♦  «» 


BEirEVOI.ENT  SOCIETIES. 

Insurance  by,  see  Insurance. 
Exemption  of  property  of,  from  taxation, 
see  Taxes,  5. 

Editorial  notes. 

Mutual   benefit    associations. 

14  Am.  St.  Rep.  626. 

Liability  of  benefit  society  for  injuries 
to  candidates.  104  Am.  St.  Rep.  819. 

Liability  of  benevolent  or  fraternal  so- 
ciety for  injury  during  initiation  or  ex- 
pulsion. 13  L.RJ^.(N.S.)  314. 

Expulsion  of  member  from  benefit  socie- 
ty. 87  Am.  St.  Rep.  869. 


<»» 


BEST  £VU>ENOE. 

See  Evidence,  III. 


4«» 


BETTEBMElfTS. 

Inclusion  of,  in  contract  of  sale,  see  Con- 
tracts, 97. 
See  also  Improvements. 


BETTINO. 


Validity  of  gambling   and   wagering  eon. 
tracts,  see  Contracts,  IV.  dL 


♦  «» 


BIAS. 

Disqualification    of   sheriff   because   of,   to 
summon  jury,  aee  Jury,  5,  6. 
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Disqualification  to  act  as  jnror  because  of, 

see  Trial,  31-33. 
CTOBS-examiimtioii  of  witnew  to  show,  Bee 

Witnesses,  IV.  d,  4. 


BIBLE. 

EntTT  in,  as  evidence  of  time  of  birth,  see 
Evidence,   249. 

Admissibility  of,  to  prove  age,  see  Evi- 
dence, 347. 


♦  »» 


BID. 

For  purcbase  of  county  supplies,  see  Coun- 
ties, 41. 

Elimination  of  competitive  bidding  at  tax 
sale,  see  Taxes,  134. 


BIOAMT. 


Editorial  notes. 

Crime  of  bipamy.    129  Am.  St.  Rep.  201. 
What  constitutes  bigamy. 

ns  Am.  Dec.  252. 
Belief  in  termination  of  former  marriage 
as  defense  to  prosecution  for  bieramy. 

27  L.R.A.(N.S.)  1097. 


♦  «» 


BIIX8. 


See  Statutes. 


•  «» 


BIIX8  Ain>  HOTE8. 

I.  Natxtre,  Rkqx'sites,  and  Vaubitt. 

a.  In   General. 

b.  Delivery. 

c.  ?>enotiabiTittf. 

d.  Consideration. 
IT.  Face  Vaiue  of. 

III.  Indorsbments   and   Transferers. 
rv.  presentment;     demand;     notice; 
Protest. 

V.  RiOHT  OV   TRA'«S'=TRFKa. 

a.  W^o    are     Profeted    as    Bona 

Fide  Purchasers. 

b.  Extent   of   Finhts    and  Protec- 

tion OeneraVy. 

c.  As  Against  Indorser. 

VI.  Dkfevsks. 

VII.  Editoriai,  Notes. 

Joinder  of  indorser  with  roortengee  in 
chattel  mortgage  eiven  to  secure  note, 
see  Action  or   Su>t.  61. 

Change  of  venue  of  action  on,  see  Action 
or  Suit,  120. 

Variance,  as  jrround  for  dismissal  of  action 
on,  see  Action  or  Suit.  149. 

Dismissal  of  action  by  assignee  of  surviv- 
ing partner,  see  Action  or  Suit,  153. 


First  raising  question  as  to  guaranty  of, 
on  appeal,  see  Appeal  and  Error,  747. 

Right  of  maker  of  voluntary  note  to  recov- 
er from  payee  amount  paid  to  bona 
tide  holder,  see  Assumpsit,  9. 

Authority  of  bank  teller  to  discount,  see 
Banks,  7. 

Collection  of,  by  bank,  see  Banks,  V.  b. 

As  to  checks,  see  Checks. 

Conflict  of  laws  as  to,  see  Conflict  of  Laws, 
I.e. 

Sufficiency  of  evidence  of  identity  of,  see 
Evidence,    324. 

Parol  evidence  as  to,  see  Evidence,  397- 
401. 

Parol  evidence  as  to  fraud  in  obtaining, 
sec  Evidence,  406-407. 

Parol  evidence  as  to  suretyship  of  party 
signing,  see  Evidence,  432. 

Sufficiency  of  evidence  of  consideration 
for  signing  note,  see  Evidence,  904. 

Sufficiency  of  evidence  of  ownership  of,  see 
Evidence,  937,  938. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  II.  j,  3,  ft,   (1). 

Admissibility  of,  in  evidence,  see  Evidence, 
IV.  n. 

Guaranty  of,  see  Guaranty. 

Validity  of  assignment  of  mortgage  with- 
out transfer  of  note  secured,  see  Mori- 
gage,  43. 

Payment  by  note,  see  Payment,  3-6. 

Sufficiency  of  answer  in  action  on,  see 
Pleading,  IV.  e,  2. 

Revocation  by  death  of  agency  created  by 
memorandum  on  back  of  note,  see 
Principal  and  Agent,  7. 

Revocation  of  power  of  attorney  to  deal 
with  note,  see  Principal  and  Agent,  8, 
9. 

Surety  on,  see  Principal  and  Surety. 

Direction  of  verdict  for  plaintiff  in  action 
on,  see  Trial,  249. 

Counterclaim  in  action  on,  see  Set-Off  and 
Counterclaim,  2,  6. 

When  note  is  a  sealed  instrument,  see  Spe- 
cialty,  1. 

Subrogation  of,  on  paying  note  by  mistake, 
to  rights  of  payee,  see  Subrogation,  1. 

Usury,  in,  see  Usury. 


I.  Nature,  RBQxnsrrBS,  and  VAUDirr. 
a.  In  General. 

Validity  of  note  for  higher  rate  of  inter- 
est if  instalment  should  not  be  paid 
when  due,  see  Contracts,  317. 

1.  A  note  executed  in  South  Dakota  by 
a  purchaser  of  liquor  at  wholesale  from 
the  traveling  salesman  of  a  non-resident 
wholesale  liquor  dealer  who  had  no  ware- 
house or  depository  or  place  of  business  in 
the  state,  the  liquor  being  purchased  f.  o.  b. 
at  such  wholesaler's  place  of  business  in 
Kentucky;  was  void,  where  such  dealer 
had  not  complied  with  the  laws  of  the  state 
regarding  a  license.  Jones  v.  Yokum,  — 
S.  D.  — ,  123  N.  W.  272. 
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b.  Delivery. 

2.  A  promissory  note  has  no  validity  be- 
tween the  parties  unless  delivered.  Viets 
V.  Silver,  15  N.  D.  51,  106  N.  W.  36. 

c.  Negotiability. 

Presmnption  as  to,  on  appeal,  see  Appeal 

and  Error,  479. 
Prejudicial  error  in  admission  of  evidence 

as  to,  see  Appeal  and  Error,  910. 
Conflict  of  laws  as  to,  see  Conflict  of  Laws, 

13. 

3.  A  stipulation  in  a  note  for  attorney's 
fees  will  not  render  the  note  non-negotia- 
ble. Baird  v.  Vines,  18  S.  D.  52,  99  N. 
W.  89. 

4.  A  stipulation  in  a  note,  for  "other 
costs,"  in  addition  to  attorney's  fees,  ren- 
ders the  note  non-n^otiable.  Baird  v. 
Vines,  18  S.  D.  52,  99  N.  W.  89. 

[Cited  in  note  in  125  Am.  St.  Rep.  209, 
on  agreements  and  conditions  destroy- 
ing  negotiability.] 

5.  A  promissory  note,  which  contains  the 
following  stipulation:  "This  note  subject 
to  conditions  of  hotel  purchase  contract  of 
even  date  herewith," — is  non-negotiable, 
and  hence  an  indorsee  thereof  takes  the 
same  subject  to  all  legal  defenses  or  set- 
offs existing  in  favor  of  the  maker  of  such 
note,  at  the  date  of  the  commencement  of 
an  action  thereon.  Rieck  v.  Daigle,  17  N. 
D.  365,  117  N.  W.  346. 

[Cited  in  note  in  30  L.R.A.(N.S.)  41, 
on  reference  to  extrinsio  agreement  as 
affecting  negotiability.] 
8.  An  instrument  promising  to  pay  with 
interest  from  date  until  fully  paid  at  the 
rate  of  ten  per  cent,  per  annum,  payable 
annually  on  principal  and  all  over  due  un- 
paid interest,  but  providing  that  if  the  in- 
terest is  not  paid  when  due,  it  becomes  part 
of  the  principal  and  draws  interest  at  12 
per  cent,  per  annum  until  paid,  is  not  a 
promissory  note  within  S.  D.  Rev.  Civ. 
Code,  §  2274,  because  the  amount  or  rate 
of  interest  cannot  be  determined  accurately 
and  is  therefore,  not  entitled  to  days  of 
frrace  under  §  2236.  Davis  v.  Brady,  17 
S.  D.  511,  97  N.  W.  719. 

7.  The   negotiable   quality   of  a   promis- 
•ory  note  is  not  destroyed  by  a  provision 
therein    that    the    makers   and    indorsers 
thereof     severally  waive     presentment     of 
payment  and  notice  of  protest,  and  consent 
that  the  time  of  payment  may  be  extended 
without  notice,  when,   by  its  terms,   it   is 
nade  parable   on  or  before  a  day  named. 
First  Nat.  Bank  v.  Buttery,  17  N.  t>.  326, 
18  LJl.A.(N.S.)    878,   116  N.   W.   341,   17 
A  ft  E.  Ann.  Cas.  62. 
[Cited  in  note  in  125  Am.  St.  Rep.  202, 
on  agreements  and  conditions  destroy- 
ing negotiability.] 

d.  Consideration. 

Pwtial  failure  of,   as  defense,   see   infra, 
tf,  46. 


Presumption  and   burden   of  proof  as   to, 

see  Evidence,  210,  211. 
Parol  evidence  as  to,  see  Evidence,  436. 
Evidence  as  to  lack  of,  see  Evidence,  724. 

8.  The  real  consideration  for  a  promis- 
sory note  given  for  the  purchase  price  of 
land  conveyed  by  warranty  deed  contain- 
ing a  covenant  against  incumbrances  is  the 
title  to  the  land  free  from  incumbrances, 
and  not  the  covenant  against  incumbran- 
ces. Dahl  V.  Stakke,  12  N.  D.  326,  96  N. 
W.  353. 


n.  Face  Value  of. 

9.  The  face  or  prima  facie  value  of  a- 
promissory  note  at  any  point  of  time  is  the 
principal  with  the  interest  then  accrued; 
and  this  is  true,  even  though  the  unearned 
interest  has  in  form  been  added  to  the  face 
of  the  note.  Robertson  v.  Moses,  15  N.  D. 
351,  108  N.  W.  788. 


IIL   IKD0BSEMEI7TS    AND   TBANSFERS. 

Rights  of  transferee,  see  infra,  V. 

Presumption  as  to  corporate  president's  au- 
thority to  make,  see  Evidence,  62. 

SufiRciency  of  evidence  of  liability  as 
guarantor,  see  Evidence,  919. 

Presumption  and  burden  of  proof  in  ease 
of,  see  Evidence,  II.  j,  3,  6,   (1),   (b). 

Transfer  of  note  as  transfer  of  mortgage 
securing  same,  see  Mortgage,  47-49. 

Duty  of  assignee  as  to  ascertaining  pos- 
sessor of  note,  see  Mortgage,  54,  55. 

Indorsements  on  interest  coupon  notes  as 
notice  of  transfer  of  principal  note, 
see  Notice,  6. 

Power  of  partner  to  transfer  note,  see 
Partnership,  2. 

Necessity  for  recording  assignment  of  mort- 
gage secured  by  note,  see  Real  Proper- 
ty, 10. 

10.  One  who  pays  the  note  of  another 
by  mistake,  taking  a  surrender  thereof  from 
one  having  possession  of  it  merely  for  col- 
lection, cannot,  upon  discovering  the  mis- 
take, obtain  title  to  it  by  procuring  it  to 
be  indorsed  by  the  collecting  agent.  Char- 
nock  V.  Jones,  22  S.  D.  132,  16  L.R.A. 
(N.S.)   233,   115  N.  W.  1072. 

11.  A  person  not  a  party  to  a  promis- 
sory note,  who  indorses  the  same,  assumes 
the  obligations  of  an  indorser  only,  and 
not  those  of  a  guarantor.  A.  B.  Farquhar 
Co.  V.  Higham,  16  N.  D.  106,  112  JS.  VV. 
657. 

[Cited  in  note  in  14  L.R.A.(N.S.)  843, 
on  character  under  negotiable  instru- 
ments law,  of  one  placing  name  on 
back  of  note  prior  to,  or  at  time  of, 
delivery.] 
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IV.  PBESKNTMBIfT;  DekAND;   NOTICB;   Pbo- 

Tiar, 

Parol   evidence   as   to,   see   Evidence,   307, 

399,  401.  , 

See  alao  supra,  7;  Quaranty,  8. 

Heoessity. 

12.  An  indorsement  of  a  promissory  note 
creates  no  liability  of  itself,  and  the  in- 
dorser  is  not  liable  on  the  indorsement  un- 
til presentment  to  the  maker  and  notice 
to  the  indorser  of  such  presentment.  A. 
B.  Farquhar  Co.  v.  Higham,  16  N.  D.  106, 
112  N.   W.  557. 

13.  Where  a  note  specifies  on  its  face  the 
place  where  it  is  payable,  and  is  there  pre- 
sented for  payment,  no  personal  demand  on 
the  maker  of  the  note  is  necessary.  Nelson 
•V.  Grondahl,  13  N.  D.  363,  100  N.  W.  1093. 
Place  of  presentment. 

14.  Where  a  promissory  note  expresses 
on  its  face  that  it  is  payable  at  a  certain 
store,  a  presentment  of  such  note  at  such 
store  for  payment  on  the  day  of  its  ma- 
turity is  a  proper  place  for  presentment 
to  charge  an  indorser.  Nelson  v.  Gron- 
dahl, 13  N.  D.  363,  100  N.  W.  1093. 
Notloe  of  protest. 

16.  The  bare  allegation  of  a  notary's 
certificate  of  protest  that  the  note  was  pre- 
sented for  payment  is  not  equivalent  to 
certifying  that  it  was  presented  at  the 
place  it  should  have  been  done.  Nelson 
v.  Grondahl,  13  N.  D.  363,  100  N.  W.  1093. 


V.  Right  of  Tbahsfebkks. 

s.  Who  are  Protected  aa  Bona  Fide  Pur- 
ehasere. 

Admissibility  of  evidence  as  to,  see  Evi- 
dence, 801. 

Admissibility  of  evidence  of  transferee's 
knowledge  of  payee's  fraud,  see  Evi- 
dence, 692,  693. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
833a,  833b. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  II.  j,  3,  b,  (1)    (b). 

Question  for  jury  as  to,  see  Trial,  141,  147. 

16.  A  purchase  of  negotiable  paper  in 
due  course  of  business  means  a  purchase 
before  maturity  for  value  without  notice 
and  in  good  faith.  Walters  v.  Rock,  18  N. 
D.  45,  116  N.  W.  511. 

Dntx  to  Investigate;  knowledge  of 
anaplcions  facts. 

17.  Good  faith  does  not  require  the  pur- 
chaser of  a  promissory  note  to  make  in- 
quiry as  to  why  the  note  was  given  or  as 
to  the  existence  of  possible  defenses. 
American  Nat.  Bank  v.  Lundy,  —  N.  D. 
— ,   129  N.  W.  99. 

18-19.  If  a  purchaser  of  negotiable  paper 
has  knowledge  of  defenses  before  he  pays 
for  it,  he  is  not  a  bona  fide  purchaser,  al- 
though the  note  may  have  been  indorsed 
and  delivered  to   bim  before  such   knowl- 


edge.    Walters  v.  Rock,  18  N.  D.  45,  119 
N.  W.  511. 

20.  Notice  to  an  agent  for  the  purchase 
of  a  note  obtained  by  fraud  sufficient  to 
put  bim  on  injury  as  to  the  manner  in 
which  it  had  been  obtained,  is  sufficient  to 
charge  the  purchaser  with  facts  which 
could  have  been  ascertained  by  inquiry. 
Rochford  v.  Barrett,  22  S.  D.  83,  115  N.  W. 
522. 

[Cited  in  note  in  29  L.R.A.(N.S.)  356, 
387,  on  circumstances  sufficient  to  put 
purchaser  of  negotiable  paper  on  in- 
quiry.] 

21.  If  a  purchaser  of  a  note  for  value  be- 
fore maturity  has  notice  of  facts  tending 
to  show  defenses  to  the  same,  he  cannot 
purposely  refrain  from  making  inquiries 
as  to  the  inception  of  the  paper,  and  at 
the  same  time  claim  to  be  a  bona  fide  pur- 
chaser. Walters  v.  Rock,  18  N.  D.  45,  15 
N.  W.  511. 

22.  A  purchaser  of  a  note  with  actual 
notice  of  suspicious  circumstances  suf- 
ficient to  put  a  prudent  person  on  inquiry 
as  to  its  validity  is  charged  with  notice  of 
all  facts  which  such  inquiries  would  have 
elicited.  Mee  v.  Carlson,  22  S.  D.  365, 
29  L.R.A.(N.S.)  351,  117  N.  W.  1033. 

23.  The  purchaser  of  a  note  from  an  in- 
dorser who  indorses  "without  recourse" 
may  be  found  not  to  have  fulfilled  his  duty 
in  merely  inquiring  as  to  its  validity  from 
his  indorser,  so  as  to  entitle  him  to  hold 
the  maker  thereon,  where  the  instrument 
was  obtained  from  the  maker  by  fraud 
and  he  obtained  it  at  a  tempting  discount. 
Mee  V.  Carlson,  22  S.  D.  365,  29  LJI.A. 
(N.S.)   351,  117  N.  W.  1033. 

24.  The  offer  for  sale  by  a  comparative 
stranger  residing  out  of  the  state,  to  an 
individual,  of  a  note  indorsed  by  him  "with- 
out recourse,"  which  had  been  procured 
from  the  maker  by  fraud,  at  a  place  other 
than  that  of  the  residence  of  the  maker,  in 
whose  vicinity  are  several  banks,  is  a  cir- 
cumstance calculated  to  arouse  suspicion 
in  the  mind  of  a  prudent  person,  so  that 
his  purchase  without  inquiry  may  destroy 
his  bona  fides,  and  prevent  his  enforcing 
the  note  against  the  maker.  Mee  v.  Carl- 
son, 22  S.  D.  365,  20  L.R.A.(N.S.)  351, 
117  N.  W.  1033. 

25.  A  showing  of  knowledge  of  a  contract 
made  by  the  parties  to  a  negotiable  note  us 
a  part  of  the  same  transaction  is  suf- 
ficient to  charge  an  indorsee  of  the  note  for 
value  and  before  maturity  with  bad  faith, 
without  also  showing  his  knowledge  of  a 
breach  of  such  contract.  American  Nat. 
Bank  v.  Lundy,  —  N.  D.  — ,  129  N.  W.  99. 

26.  N.  D.  Rev.  Codes  1905,  §  6358,  does 
not  relax  the  rule  that  bad  faith  is  only 
imputable  to  the  purchaser  of  a  promis- 
sory note  from  knowledge  or  notice  of  fraud 
or  defenses,  and  that  mere  notice  or  kno'wl- 
edge  of  suspicious  circumstances  will  not 
defeat  a  recovery.  American  Nat.  Bank 
v.  Lundy,  —  N.  D.  — ,  129  N.  W.  99. 

27.  The  pledgeor  of  a  promissory  note  as 
collateral  to  secure  his  indebtedness  to 
pledgee   retains   an   interest  in   the   collec- 
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tion  of  (uch  note  and  the  acts  of  such 
pledgeor  or  his  agents  looking  toward  col- 
iMtion  are  not  suspicious  circumstances 
varranting  an  inference  that  the  pledgee 
is  not  a  bona  fide  holder  for  value.  Sec- 
ond Nat.  Bank  t.  Werner,  —  N.  D.  — , 
126  N.  W.   100. 

28.  N.  D.  Rev.  Codes  1905,  §  6702,  pro- 
viding that  "constructive  notice"  is  notice 
imputed  bj  the  law  to  a  person  not  having 
actual  notice,  and  §  6703,  that  every  per- 
ton  who  has  actual  notice  of  circumstances 
sufTicient  to  put  a  prudent  man  upon  in- 
quir}-,  and  who  omits  to  make  such  inquiry 
with  rpnsonable  diligence,  is  deemed  to 
have  constructive  notice  of  the  fact  itself, 
since  the  enactment  of  the  negotiable  in- 
struments law,  have  no  application  to  ac- 
tions upon  negotiable  instruments  in  the 
hands  of  indorsees  before  maturity,  if  they 
ever  had  such  application,  being  super- 
seded by  §  6358,  which  defies  "notice" 
in  such  case  as  actual  knowledge  of  the  in- 
firmity or  defect,  or  knowledge  of  such 
facts  as  to  amount  to  bad  faith,  American 
Nat.  Bank  v.  Lundy,  —  N.  D.  — ,  129  N. 
W.  99. 

Payment    of   Talne,   geiiersllr. 

29.  Payment  of  value  on  a  purchi«e  of 
negotiable  paper  before  maturity  consti- 
tutes prima  facie  a  bona  fide  purchase  but 
no  more.  Walters  v.  Rock,  18  N.  D.  46, 
115  N.  W.  511. 

30.  Circumstances  may  rebut  the  prima 
facie  presumption  of  a  bona  fide  purchase 
of  negotiable  paper  arising  from  payment 
of  value,  and  good  faith  in  the  purchase 
may  be  wanting,  although  the  purchase  was 
made  before  maturity  and  for  value.  Wal- 
ters V.  Rock,  18  N.  D.  45,  116  N.  W.  611. 

To  tesnre  oononrrent  Indebtedness. 

31.  The  indorsee  before  maturity  of  ne- 
gotiable paper  as  collateral  security  to  an 
indebtedness  created  concurrently  with  the 
indorsement  and  delivery  of  '  such  paper, 
and  in  consideration  thereof,  in  good  faith, 
and  without  notice  of  infirmities,  is  an  in- 
nocent holder  for  value  within  the  mean- 
ing of  the  negotiable  instnunents  law. 
Second  Nat.  Bank  v,  Werner,  —  N.  D.  — , 
126  N.  W.  100. 

Aateeedent  ladebtadness. 

32.  The  transfer  of  a  negotiable  note 
Wore  maturity,  or  of  its  proceeds  to  the 
•nedit  of  the  transferrer  in  payment  of  a 
pre-existing  debt,  is  of  itseff  a  sufficiently 
valuable  consideration  to  constitute  the 
transferee  a  bona  fide  holder  and  to  en- 
title him  to  protection  as  against  infirmi- 
ties in  the  paper  of  which  he  had  no  notice. 
Iowa  Nat.  )3ank  v.  Sherman,  17  S.  D.  306, 
106  Am.  St.  Rep.  778,  97  N.  W.  12. 

b.  Extent  of  Rights  and  Protection   Gen- 
erally. 

Right  of  holder  of  unindorsed  note  payable 
to  another  to  sue  thereon,  see  Action 
or  Suit,  7. 

Supp.  Dak.  Dig.— 11. 


What  constitutes  material  alteration  mak- 
ing note  void  in  hands  of  bona  fide 
holder,  see  Alteration  of  Instruments, 
2. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  II.  j,  3,  ft,   (1)    (b). 

See  also  supra,  6. 

33.  The  character  of  the  holding  of  a 
note  is  immaterial  where  the  defense  set 
up  to  defeat  payment  would  fail  as  be- 
tween original  parties  thereto.  Iowa  Nat. 
Bank  v.  Sherman,  23  S.  D.  8,  119  N.  W. 
1030. 

34.  The  indorsee  of  a  note,  who  is  not  a 
bona  fide  holder  for  value,  stands  in  the 
same  position  as  his  indorser  as  to  defense 
of  failure  of  consideration  of  fraudulent 
representations  as  to  consideration.  Iowa 
Nat.  Bank  v.  Sherman,  23  S.  D.  8,  119  N. 
W.  1010. 

36.  The  word  "assign,"  as  used  in  N.  D. 
Rev.  Codes  1899,  §  3265,  does  not  include 
the  indorsee  of  negotiable  paper  who  takes 
the  same  before  maturity,  for  value,  and 
without  notice  of  defenses  thereto.  Na- 
tional Bank  v.  Pick,  13  N.  D.  74,  99  N. 
W.  63. 

36.  A  negotiable  promissory  note,  void 
in  the  hands  of  the  payee  because  it  is  a 
foreign  corporation  doing  business  in  the 
state  without  having  complied  with  our 
laws,  may  be  enforced  by  a  bona  fide  pur- 
chaser and  indorsee  for  value,  before  ma- 
turity, without  notice  of  the  facts  render- 
ing it  void  in  the  hands  of  the  payee,  be- 
cause of  N.  D.  Rev.  Codes  1899,  §  3265. 
National  Bank  v.  Pick,  13  N.  D.  74,  99  N. 
W.  63. 

37.  The  respondent  0.  negotiated  a  sale 
of  a  section  of  land  from  appellant  to  de- 
fendant E.  on  the  crop  payment  plan ;  noth- 
ing being  paid  down.  A  contract  was 
executed  by  the  parties,  but  not  recorded, 
wherein  the  appellant  agreed  that  if  cer- 
tain acts  were  done,  among  others  being 
the  payment  of  the  purchase  price  by  the 
defendant  E,  he  would  deed  the  land  de- 
scribed to  said  defendant.  Payment  was 
to  be  made  by  delivering  one-half  of  the 
crop  raised  each  year  free  from  expense  to 
appellant,  and  the  application  of  the  pro- 
ceeds on  the  agreed  price.  The  contract 
neither  mentioned  nor  described  any  notes, 
but  three  notes  were  given,  one  being  for 
an  amount  equaling  $27  per  acre  for  the 
land  and  due  in  10  years.  The  other  two 
amounted  to  $3  per  acre,  and  were  due  thp 
1st  of  the  next  November  after  the  con- 
tract was  entered  into.  The  two  latter  rep- 
resented C.'s  compensation  for  negotiating 
the  purchase  and  sale.  At  his  suggestion 
they  were  indorsed  by  appellant  without 
recourse  before  delivery  to  him.  On  their 
receipt  he  transferred  them  to  plaintiff 
and  respondent  as  collateral  security  to  in- 
debtedness, most  of  which  was  pre-exist- 
ing. Such  notes  in  no  way  refer  to  the 
contract.  We  find  from  the  evidence  that 
it  was   agreed   between   appellant   and   C. 
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at  the  time  such  note*  were  so  indorsed 
that  there  should  be  no  lien  as  security 
therefor  upon  the  land  or  appellant's  in- 
terest in  the  crop.  Held,  that  the  plaintiff, 
even  though  an  indorsee  before  maturity, 
for  a  valuable  consideration  and  without 
notice,  took  such  notes  free  from  any  lien 
upon  appellant's  interest  in  the  crop  and 
land.  State  Bank  v.  CuUen,  18  N.  D.  500, 
121  N.  W.  85. 

38.  In  an  action  by  the  indorsee  of  a 
promissory  note,  it  was  alleged  and  proved 
that  one  representing  himself  to  be  a  doc- 
tor called  at  defendant-maker's  home  and 
in  consideration  of  the  execution  of  the 
note,  agreed  to  treat  a  sick  child,  furnish 
medicine  therefor  for  a  certain  period,  and 
at  the  end  of  the  period  return  and  collect 
the  note.  The  alleged  "doctor"  never  again 
was  heard  of  and  the  medicine  was  worth- 
less. The  indorsee  was  a  confederate  of 
the  payee.  Held:  the  acts  amounted  to 
fraud  under  N.  D.  Rev.  Codes  1899,  J  3848, 
and  the  indorsee  could  not  recover.  Tam- 
lyn  V.  Peterson,  15  N.  D.  488,  107  N.  W. 
1081. 

39.  The  maker  from  whom  a  note  exe- 
cuted to  cover  the  purchase  price  of  a  horse 
is  fraudulently  obtained  is  not,  in  order 
to  defeat  a  recovery  thereon  by  an  indor- 
see, required  to  show  that  the  sale  was 
rescinded  or  the  animal  returned,  where  it 
does  not  appear  that  it  was  ever  delivered 
or  accepted,  or  that  he  had  received  any 
benefit  from  it.  Mee  v.  Carlson,  22  S.  D. 
365,  29  L.R.A.(N.8.)   351,  117  N.  W.  1033. 

40.  Breach  of  warranty  in  the  sale  of 
a  chattel  is  not  available  as  a  defense  to 
purchase  money  notes  in  the  hands  of  an 
innocent  purchaser  for  value  before  maturi- 
ty. Second  Nat.  Bank  v.  Werner,  —  N. 
D.  — ,  126  N.  W.  100. 

c.  As  Against  Indorser. 

41.  Appellant,  who  was  payee  in  certain 
promissory  notes  which  were  secured  by 
a  chattel  mortgage,  sold  and  transferred 
such  notes,  together  with  the  mortgage,  and 
at  the  same  time  indorsed  upon  the  back 
of  the  notes  the  following:  "By  agreement 
with  recourse  after  all  security  has  been 
exhausted,  waiving  protest.  E.  R.  B." 
Held,  that  such  conditional  indorsement  ob- 
ligated appellant  to  pay  only  such  balance 
as  might  be  due  after  the  security  has  been 
exhausted.  Smith  v.  Show,  16  N.  D.  306, 
112  N.  W.  1062. 


VL  Defenses.  ' 

In  case  of  transfer,  see  supra,  V. 

Right  of  maker  to  have  payee  made  code- 
fendant,  see  Action  or  Suit,  87. 

Giving  of  note  to  suppress  criminal  prose- 
cution, see  Judgment,  213. 

Bar  of  limitations,  see  Limitation  of  Ac- 
tions, 65. 

Removal  of  bar  of  limitations,  see  Limita- 
tion of  Actions,  87. 


Pleading  inconsistent  defenses,  see  Plead- 
ing, 18. 

Sufficiency  of  answer  setting  up  defense^ 
see  Pleading,  IV.  e,  2. 

See  also  supra,  36. 

42.  A  promise  by  the  payee  of  a  note  in 
reference  to  the  consideration  thereof,  thai 
he  does  note  intend  to  fulfil,  constituted 
fraud;  and  will  defeat  the  note  except  as 
to  an  innocent  holder.  Walters  v.  Rock, 
18  N.  D.  45,  115  N.  W.  511. 

43.  The  defense  that  the  original  payee 
of  a  note  was  a  foreign  corporation  not 
admitted  to  do  business  is  not  meritorious 
when  offered  long  after  the  time  when  it 
might  have  been  known  and  apparently  for 
the  purpose  of  escaping  the  payment  of  an 
honest  debt.  O'Neill  v.  Jones,  —  S.  D.  — , 
123  N.  W.  495. 

44.  Upon  thf  back  of  a  promissory  note 
payable  on  demand  there  was  written  an 
unsigned  memorandum  to  the  effect  that,  if 
the  note  was  not  paid  in  full  before  the 
payee's  death,  the  makers  should  expend 
the  amount  due  on  the  note  for  payee's 
funeral  expenses  and  for  a  monument,  and 
for  caring  for  the  lot  in  which  he  waa 
buried.  Held,  that  the  terms  of  the  mem- 
orandum, did  not  constitute  a  defense  to 
the  note,  although  complied  with  after  the 
payee's  death,  as  such  memorandum  was 
a  testamentary  disposition  of  property,  and 
invalid  unless  made  by  will.  Moore  v. 
Weston,  13  N.  D.  674,  102  X.  W.  163. 

Partial  fallnre  of  eonslderation. 

Necessity  for  offer  to  return  consideration. 

see  Contracts,   168. 
Evidence  as  to,  see  Evidence,  724. 
Evidence   to   defeat  defens?,  see   Evidence, 

715. 
Failure  of  evidence  to  show,  sec  Evidence. 

892. 
Sufficiency   of   evidence    that   consideration 

for  notes  was  worthless,  see  Evidence, 

972. 
Instructions  as  to,  see  Trial,  398. 

45.  The  defense  of  a  total  or  a  partial 
failure  of  consideration  may  be  interposed 
in  an  action  on  promissory  notes  given  for 
the  purchase  price  of  land,  in  case  of  a 
breach  of  a  covenant  against  incumbrances, 
when  the  maker  has  paid  off  the  incum- 
brance, and  the  extent  of  the  failure,  of 
consideration  will  depend  upon  the  amount 
paid  in  good  faith  for  the  discharge  of  the 
incumbrance,  the  defense  bcinjr  avail- 
able even  though  the  maker  of  the  not?- 
has'  remained  in  continuous  possession  of 
the  premises  sold.  Dahl  v.  Stakke,  12  N. 
D.   325,  96   N.   W.  353. 

46.  Where  the  defendant  gave  his  non- 
negotiable  promissory  note  in  part  consid- 
eration that  the  plaintiff  would  build  it'« 
railroad  on  the  extreme  west  line  of  defend- 
ant's section  so  as  not  to  cut  his  land  in 
two  and  establish  a  station  thereon  and. 
tlie  road  was  constructed  a  considerable 
distance  east  of  such  line  and  the  station 
was  not  so  established,  there  was  suclt 
a  failure  of  consideration  as  to  relieve  the 
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defendant    from     liability    on    the    note. 
Sonth  Dakota  C.   R.  Co.  t.  Smith,  22  S. 
D.  210,  116  N.  W.  1120. 
Pajmeat. 

Presumption   and   burden   of  proof  aa  to. 
Bee  Evidence,  218-222. 

47.  The  payment  of  a  negotiable'  instru- 
ment which  is  payable  to  order,  and  in- 
doned  by  the  payee  in  blanic,  to  the  person 
in  possesaion  thereof  is  a  valid  payment 
nnlese  he  is  known  to  the  payor  to  have 
uquired  possession  wrongfully.  Parrish 
T.  bwinaell,  —  S.  D.  — ,  128  N.  W.  145. 


VII.  Editojual  Notes. 

Rights  and  duty  of  one  receiving  check 
or  note  payable  to  his  own  order  from  one 
not  a  party  thereto. 

31   L.R.A.(N.S.)    613. 
Lost  or  destroyed  bills  and  notes. 

13  Am.  Dec.  480. 
Liability  for  permitting  undelivered  note 
to  get  into  circulation. 

3  L.R.A.(N.S.)  212. 

Overdue  and  unpaid  interest  as  dishonor 

of  note.  100  Am.  Dec  196. 

Hatnre,  reaalaitea  and  Tslldlty,  cea- 

eraily. 

What  constitutes  a  promissory  note. 

21  Am.  St.  Sep.  436. 
Xote  payable  in  specific  articles. 

21  Am.  Dec.  422. 
Promissory  notes  payable  on  demand. 

80   Am.    Dec.    260. 

Effect  of  promise  to  pay  "as  soon  as  he 

(promisor)    can."         27  L.R.A.(N.S.)   300. 

Effect  of   marginal  letters  or  figures  in 

bill  or  note  otherwise  blank  as  to  amount. 

2  L.R.A.(N.S.)    879. 

Validity  of  provision  that  payment  shall 

be  to  obligee  only,  and  not  to  his  estate. 

17  L.R.A.(N.S.)   1239. 

Xegotiable    instruments    mistakenly    exe- 

ented  under  false  representations. 

11  Am.  St.  Rep.  318. 
Validity  of  negotiable  paper  as  affected 
by  sabsequent  s^e  on  usurious  considera- 
tion. 62  Am.  Dec.   118. 
Fraud  in  procuring  delivery  of  negotiable 
instruments.                    37  Am.  St.  Rep.  ,458. 
Negotiable    instruments    put   in    circula- 
tion in  violation  of  instructions  or  condi- 
tions.                              11  Am.  St.  Rep.  314. 
Memorandum  on  back  at  time  of  execu- 
tion as  part  of  note.      16  L.R.A.(N.S.)  612. 
Effect  of  indorsements  of  memoranda  on 
negotiable  instruments  at  time  of  execution. 
127  Am.  St.  Rep.  432. 

KecotUbiUtx. 

Vihit  instruments  are  negotiable. 

14  Am.  Dec.  422. 

■Agreements     and    conditions    destroying 
negotiability.  126   Am.  St.  Rep.   192. 

Stolen  bonds,  coupons,  and  other  negoti- 
able instruments.         125  Am.  St.  Rep.  802. 

Reference  to   extrinsic  agreement  as  af- 
fertmg  negotiability.      30  L.R.A.(N.S.)  40. 

Reference  to  account  or  fund  as  affecting 
negotiability.  8   L.R.A.(N.S.)    231. 


Negotiability  of  note  payment  of  which 
depends  on  termination  of  life. 

27  L.R.A.(N.S.)   1017. 
Effect  of  stipulation  for  attorneys'  fees 

in  mortgage  upon  negotiability  of  note  se- 
cured. 26  L.R.A.(N.S.)    217. 

Use  of  word  "trustee"  as  affecting  nego- 
tiability or  notice  of  rights  of  beneficiaries 
of  negotiable  paper.       1  L.R.A.(N.S.)   188. 

Effect  of  blank  indorsement  to  impart  ne- 
gotiability   to    non-negotiable    instrument. 
26  L.R.A.(N.S.)    804. 

Negotiability  as  affected  by  uncertainty 
of  time  of  maturity.     1  L.R.A.(N.S.)   1120. 

Effect  on  negotiability  of  provision  per- 
mitting extension  of  time. 

16  L.R.A.(N.S.)  878. 

Aeeeptaaee. 

What  amounts  to  acceptance  of  check  at 
bank.  118  Am.  St.  Rep.  348. 

Detention  of  draft  or  check  by  drawee  as 
acceptance.  17  L.R.A.(N.S.)   1266. 

Accemiaedatloa  paper. 

Rights  and  liabilities  of  accommodation 
parties.  31  Am.  St.  Rep.  745. 

Rights  inter  se  of  accommodation  parties 
to  commercial  paper. 

28  L.R.A.(N.S.)   1030. 
Effect  of  transfer,  after  maturity,  of  ac- 
commodation paper  diverted  from  intended 
use.                                11  L.R.A.(N.S.)   1034. 

Taking  note  from  maker  or  payee  as  con- 
structive notice  of  accommodation  character 
of  and  lack  of  authority  for  indorsement. 
2   L.R.A.(N.S.)    625. 

ladorsemeat  aad  traasfer. 

Indorsers  and  indorsements. 

14  Am.  St.  Rep.  793. 
Indorsement  "without  recourse." 

87  Am.  Dec.  389;  134  Am.  St.  Rep.  003. 

Duties  and  liabilities  of  indorser  without 

recourse.  7  Am.  St.  Rep.  365. 

Blank  indorsement  of  non -negotiable  note. 

13  Am.  Dec.  55. 

Blank  indorsement  of  note  by  stranger. 

29    Am.    Dec.    297. 

Liability  of  stranger  indorsing  note. 

3   Am.   Dec.   671. 

Effect  of  indorsement  by  stranger  before 

delivery.  72  Am.  St.  Rep.  676. 

Character   under   negotiable   instruments 

law,  of  one  placing  name  on  back  of  not« 

>prior  to,  or  at  time  of,  delivery. 

14  L.R.A.(N.S.)    842. 
Liability  of  indorser  of  non-negotiable  in- 
strimient.  97  Am.  St.  Rep.  985. 

Liability  of  indorsers  where  maker  is 
bankrupt  119  Am.  St.  Rep.  993. 

Acknowledgment  by  payee,  in  indorse- 
ment, of  liability  as  maker. 

7  L.R.A.(N.S.)    400. 
Indorsement  by  one  of  two  joint  payees 
or  indorsees  of  bill  or  note. 

18  L.R.A.(N.S.)   630. 
Cancelation  of  forged  indorsements. 

92  Am.  St.  Rep.  273. 

Liability    of    one    retransferring    re-iu- 

dorsed  note  for  value  without  canceling  his 

indorsement.  10  L.R.A.(N.S.)  260. 
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Release  of  indorser  of  note  by  failure  to 
enforce  liability  of  maker. 

18  L.R.A.(N.S.)   530. 

Preseatmeiit;  deniAiid;  aotloe;  proteat. 

Service  of  notice  of  dishonor. 

38  Am.  Dec.  607. 
Necessity  of  actual  presentation  to  effect 
dishonor  of  commercial  paper. 

13  L.R.A.(N.S.)   303. 
Time  allowed  for  mailing  check  or  notice 
of  dishonor,  as  affected  by  hour  at  whicli 
mail  closes  or  departs. 

4  L.R.A.(N.S.)    132. 
Protest  of  bills  and  notes. 

43  Am.  Dec.  218. 
Waiver  of  demand  and  notice  by  taking 
security.  39  Am.  Dec.  95. 

Effect  of  failure  of  holder  to  make  de- 
mand or  give  notice  of  dishonor  of  paper 
held  as  collateral  or  conditional  payment. 

68   L.R.A.   482. 
To  whom  should  notice  of  protest  or  non- 
pa>iment  be  given  after  appointment  of  re- 
ceiver, assignee,  etc.  of  insolvent? 

61    L.R.A.   900. 
Statement  by  indorser  to  holder  that  par- 
ty primarily  liable  cannot  pay,  as  waiver 
of  presentment  to  latter. 

27  L.R.A.(N.S.)  516. 

Rights  of  transferees. 

Rights  of  bona  fide  holder  of  negotiable 
instrument.  26   Am.   Dec.    166. 

Bona  fide  holder  taking  instrument  unaf- 
fected by  fraud  in  inception. 

11  Am.  St.  Rep.  310. 

Amount  of  recovery  by  bona  fide  holder 
against  defrauded  maker  oi:  indorser. 

11  Am.  St.  Rep.  321. 

Title  and  right  to  overdue  note  as  between 
one  induced  by  fraud  to  transfer  it  and  one 
buying  in  good  faith  of  fraudulent  trans- 
feree. 2  L.R.A.(N.S.)   767. 

Forgery  of  part  of  signatures  on  note  as 

defense  against  bona  Sae  holder  by  others. 

13  L.R.A.(N.S.)   426. 

Right  of  innocent  payee  to  recover  on 
note  signed  in  blank  and  intrusted  to  one 
exceeding  authority  in  filling  blanks  before 
delivery.  13  L.R.A.(N.S.)  490. 

Right  of  bona  fide  holder  to  enforce  note 
not  indicating  nature  of  consideration  as 
required  by  statute.     10  L.R.A.(N.S.)   842. 

Rights  of  owner  of  negotiable  paper,  pay- 
able to  bearer,  or  indorsed  in  blank,  as 
against  bona  fide  purchaser  from  one  un- 
lawfully in  possession.  19  L.R.A.  (N.S.)  107. 
Wlio  ara  protected  as  bona  Ada  pur- 
ohasers. 

l^at  circumstances  sufficient  to  put  pur- 
chaser of  negotiable  paper  on  inquiry. 

29  L.R.A.(N.S.)   351. 

Effect  of  purchaser's  knowledge  of  consid- 
eration of  note  not  indicating  nature  there- 
of as  required  by  statute. 

24  L.R.A.(N.S.)  1057. 

Transferee,  without  indorsement,  of  bill 
or  note  payable  or  indorsed  "to  order"  as 
bona  fide  purchaser. 

17  L.R.A.(N.S.)    1105. 


Exchange  of  commercial  paper  as  consti- 
tuting one  a  holder  in  due  course  for  value. 
17  L.R.A.(N.S.)   747. 
Principal  as  bona  fide  holder  of  bill  or 
note  passing  through  agent's  hands. 

6  L.R.A.(N.S.)    628. 

Holder  of  bill  or  note  as  collateral  as 

bona  fide  holder.         31  L.R.A.r:.S.)    287. 

Whether  holder  of  note  as  collateral  is 

entitled  to  rights  of  bona  fide  holder  when 

principal  obligation  collectible. 

4  L.R.A.(N.S.)    1042. 

Defeases. 

Defenses  available  to  acceptor  of  negoti- 
able paper.  _   1  Am.  St.  Rep.  135. 

Liability  of  one  wKose  signature  to  com- 
mercial paper  is  secured  by  trick  or  fraud. 
1  L.R.A.(N.S.)   1075. 

Duty  to  see  spaces  on  commercial  paper 
are  filled  so  as  to  prevent  raising. 

21  L.R.A.(N.S.)   402. 

Breach  of  parol  warranty  as  defense  to 
action  between  original  parties  on  note  for 
purchase    price.  28    L.R.A.(N.S.)    267. 

Reaewal  or  reissue. 

Liability  upon  renewals  of  forged  paper. 
23  L.R.A.(N.S.)   1234. 

Effect  of  fraudulent  reissue  of  paid  hill 
or  note.  28  L.R.A.(N.S.)    1066. 

Effect  of  payment  of  note  or  bill  in  case 
of  reissue.  '    05  Am.  Dec  587. 

BeooTery    baek    of    moaey    paid     oa 
forced  bill. 

Right  of  drawee  to  recover  money  paid 
on  forged  check  or  draft.  10  L.R.A.(>r.S.) 
49;  25  L.R.A.(N.S.)  1308;  29  L.R>A.(N.S.) 
100. 


«»» 


BIIXS  OF  DISOOVEBT. 

See  Discovery  and  Inspection. 


^»» 


BUXS  of  EX0EPTIOM8. 

On  Appeal,  see  Appeal  and  Error,  IV.  r.~   ' 
On  motion  for  new  trial,  see  New  Trial, 
VIL  d. 


♦  ■a 


BIIXS    OF   EXOHAXOE. 

See  Bills  and  Notes. 


BIIXS   OF    IJU>IirO. 

I 

The  consignor  is  not  damaged  by  the 
delivery  of  a  bill  of  lading  to  the  consignee, 
where  such  delivery  is  only  made  to  get 
possession  of  the  shipment  from  the  carrier 
for  the  purpose  of  examination.  A.  G. 
Becker  &  Co.  v.  First  Nat.  Bank,  15  N.  D. 
279,   107  N.  W.  968. 
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Editorial  aoteaJ 

Bills  of  lading.  38  Am.  Dec.  408. 

Righto  and  liabilities  of  assignees  of  bill 
of  lading.  105  Am.  St.  Rep.  333. 

Effect  of  attaching  draft  to  bill  of  lading 
to  prevent  title  passing  upon  delivery  of 
goods  to  carrier.  2  L.R.A.(N.S.)  1078. 

Righto  and  liabilities  of  assignee  of  bill 
of  lading  with  draft  attached  as   against 
consignee  who  does  not  get  or  finds  goods 
defective. 
1L.R.A.(N.S.)  242;  18  L.R.A.(N.S.)   1221. 

Inability  of  assignee  of  bill  of  lading  with 

draft  attached  for  failure  of  title  to  or  de- 

f«cto  in  goods  or  failure  of  consideration. 

91  Am.  St.  Rep.  212. 


*  >  » 
BIIX8  OF  PARTICni.AB8. 

Review  of   discretion   in  refusing  demand 

for,  see  Appeal  and  Error,  626. 
In  pleading,  see  Pleading,  II.  p. 


buxs  of  bale. 

Am  chattel  mortgage,  see  Chattel  Mortgage, 

6,  10. 
As  evidence,  see  Evidence,  TV.  h. 
Validity  of,  as  against  creditors,  see  Fraud 

and  Fraudulent  Conveyances,  16. 

»»» 


BUronf  O  RECEIPTS. 

Parol  evidence  as  to,  see  Evidence,  392. 
Interpretation  of,  as  question  for  court,  see 
Trial,  162. 

♦-•-• 


BIRTH. 

Beat  ajid  secondary  evidence  as  to  date  of, 
■ee  Evidence,  249. 


BIiAOKUSTIWO. 

Editorial  note. 

Blacklisting  employees.        63  L.R.A.289. 


o  » » 


BI.AHK. 

Leaving  grantee's  name  blank,  see  Deeds, 

23. 
Oral  authority  to  fill  blank  left  in  deed,  see 

Contracts,  67;  Evidence,  60;  Principal 

and  Agent,   14-16. 


♦  «» 


BIJISTINO. 


BOARD  OF  AORICITI.TURE. 

Giving  unlimited  discretion  to  as  violation 
of  commerce  clause,  see  Commerce,  3. 

Granting  discretion  to,  under  police  power, 
see  Constitutional  Law,  72. 

As  judges  of  integrity  of  applicant  for  per- 
mit to  sell  nursery  stock,  see  License, 
15. 


#«  » 


BOARD  OF  EQITAIiIZATIOM. 

See  Taxes,  IV.  h. 

#« » 
BOARD  OF  REGENTS. 

See  Regents. 


BOARD  OF  TRADE. 

Sufficiency  of  evidence   as   to   validity  of 
contract,  see  Evidence,  920-922. 


♦  «» 


BOARDS. 

Delegation  of  legislative  power  to,  see  Con- 
stitutional Law,  10. 

Of  charities  and  corrections,  ratification  of 
appointment  of  members,  see  Officers, 
3. 

Of  charities  and  corrections,  compensation 
of  members,  see  Officers,  22. 

Of  schools,  see  Schools,  II. 

For  review  of  taxes,  see  Taxes,  IV.  h. 

1.  A  board  is  the  custodian  of  its  records 
kept  by  ite  clerk.  State  ex  rel.  Andrews  v. 
Hoyden,  18  S.  D.  388,  100  N.  W.  763;  State 
ex  rel.  Lindsay  v.  Boyden,  18  S.  D.  379,  100 
N.  W.  761. 

2.  S.  D.  Laws  1903,  Ch.  86,  which  creates 
a  new  board  of  charities  and  corrections  to 
be  composed  of  three  members  to  take  the 
place  of  a  former  board  composed  of  five 
members,  containing  a  proviso  that  the  act 
shall  not  operate  to  legislate  out  of  office 
any  commissioner  heretofore  appointed, 
does  not  violate  S.  D.  Const.  Art.  14,  §  2, 
which  limits  the  membership  of  the  board 
to  five.  Thomas  v.  State,  17  S.  D.  679,  97 
N.  W.  1011. 


♦  »» 


BODY  EXECUTIOK. 

First  objecting  on  appeal  to  unconstitution- 
ality of  stotute  authorizing,  see  Appeal 
and  Error,  739. 


BOKA  FIDE  PURCHASER. 


Editorial  notes. 

Liability  for  concussion  by  blasting.        , 
12  LBA.(N.S)    389;  27  L.R.A.(N.S.)   425.1  From  bankrupt,  see  Bankruptcy,  37-44. 
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Of  negotiable  paper,  see  Bills  and  Notes,  V. 

Extent  of  recovery  from  vendor  on  latter's 
failure  to  defend  action  for  conversion, 
see   Damages,   67. 

Burden  of  proving  good  faith,  see  Evidence, 
168,  II.  j.  3,  6,    (1),   (b). 

Evidence  as  to  good  faith  generally,  see 
Evidence,  X.  e.  5. 

From  fraudulent  grantee,  liability  to  costs, 
see  Costs  and  Fees,  5. 

Right  of  bona  fide  purchaser  from  fraudu- 
lent grantee,  see  Fraud  and  Fraudu- 
lent Conveyances,  37,  39. 

Of  grain  on  which  thresher's  lien  exists, 
see  Liens,  IV. 

Pending  action,  see  Lis  Pendens. 

Trustee  in  bankruptcy  as,  see  Sale,  76. 

Question  for  jury  as  to,  see  Trial,  141. 

Of  land,  see  Vendor  and  Purchaser,  III. 


BONDS. 

I.  Fob  Indemnitt   and   SscimriT. 
n.  Municipal  Bonds. 

a.  In  General. 

b.  Poxctr  to  Issue  and  Dispose  of, 

Generally. 

c.  Authorizing ;  Elections. 

d.  Jiecessity  for  Issuing  When  Au- 

thorizoi. 

e.  Form;  Conditions  and  Regula- 

tions of  Issue. 

f.  Estoppel   iy  -Recital*   in. 
III.  Editobiai.  Notes. 

Contribution  between  holders  of  bonds  se- 
cured by  common  mortgage,  see  Mort- 
gage, 36-37. 

Coupon  bond  as  a  sealed  instrument,  see 
Specialty,  1. 


I.   Fob     INDEMNIIT     AND     SECUBITT. 

Effect  of  thresher's  failure  to  file  bond,  on 
right  of  action,  see  Action  or  Suit,  2. 

Abatement  of  action  by  widow  on  saloon 
keeper's  bond,  see  Action  or  Suit,  UO. 

Direction  by  appellate  court  to  trial  court 
to  limit  liability  of  principal,  see  Ap- 
peal and  Error,  1147. 

On  appeal,  see  Appeal  and  Error,  III.  g; 
X. 

Bail  bond,  see  Bail  and  Recognizance. 

Of  liquor  dealer,  delegation  of  power  as  to, 

'         see  Constitutional  Law,  21. 

To  secure  payment  of  alimony,  see  Husband 
and  Wife,  32. 

On  appeal  from  justice's  judgment,  see 
Justice  of  the  Peace,  VI.  e. 

Redelivery  bond,  see  Levy  and  Seizure,  V. 

|Bar  of  limitations  to  action  on  real  estate 
bond,  see  Limitation  of  Actions,  65. 

Tn  attachment  suit,  see  Attachment,  III.  c. 

Liability  on  warehouseman's  bond,  see  Bail- 
ment, 2. 

In  bastardy  proceedings,  see  Bastardy,  4. 

Of  foreign  corporation,  see  Evidence,   133. 

Liability  on  bond  of  executor,  see  Executor 
and  Administrator,  12. 

In  injunction  suit,  see  Injunction,  II.  e. 


Of  liquor  license  applicant,  see  Intozieat- 

ing  Liquors,  26,  26. 
Bonds     indemnifying     levying     oflScer     for 

Eroperty  claimed  by  third  person,  see 
evy  and  Seizure,  22. 
Effect  of  irregularity  of  thresher's  bond,  see 

Liens,  11. 
Liability    and    release    on,    generally,    see 

Principal  and  Surety. 
Direction    of   verdict    in    action    on    ware- 
houseman's bond,  see  Trial,  286. 

1.  Sureties  on  the  bond  of  an  abstracter 
are  not  liable  for  errors  in  an  abstract  made 
long  prior  to  their  becoming  sureties.  Gold- 
berg V.  Sisseton  Loan  &.  Title  Co.  —  S.  D. 
— ,  123  N.  W.  266. 

B7  ooatraetora. 

Necessary  parties  in  action  on,  see  Action 
or  Suit,  64. 

In  Claim  and  Delivery,  see  Claim  and  De- 
livery, III. 

Su£Sciency  of  allegations  as  to,  see  Pleading, 
175. 

What  will  release  surety,  see  Principal  and 
Surety,  11. 

2.  Where  a  contractor  abandoned  the  con- 
struction of  a  sewer  under  his  contract 
with  the  city,  and  the  city  thereupon  com- 
pleted the  sewer  and  sought  to  recover  the 
additional  coat  from  the  contractor's  surety, 
the  city  need  not  readvertise  for  bids  to 
complete  the  sewer  before  it  could  recover 
from  the  surety  but  was  entitled  to  com- 
plete it,  itself.  Milbank  v.  Western  Suretv 
Co.  21  S.  D.  261,  111  N.  W.  561. 

3.  Where  a  contract  for  the  construction 
of  a  sewer  was  let  to  one  M.  who  was  do- 
ing business  under  the  name  of  a  certain 
"construction  company,"  and  the  defendant 
was  surety  on  its  bond  for  the  building  of 
the  sewer,  he  was  liable  on  such  bond 
though  the  contract  to  build  the  sewer  was 
in  the  name  of  M.  Milbank  v.  Western 
Surety  Co.  21  S.  D.  261,  111  N.  W.  561. 

4.  'The  surety  in  an  action  upon  a  bond 
to  secure  the  performance  of  a  contract  to 
construct  a  sewer,  was  estopped  from  deny- 
ing that  the  city  was  proceeding  regularly 
in  advertising  for  bids  for  constructing  th« 
sewer,  where  he  as  surety  had  contracted 
with  the  city  for  the  contractor,  and  pre- 
sumably contracted  with  the  city  with  full 
knowledge  of  all  facts  contained  in  the 
records  of  the  city.  Milbank  v.  Western 
Surety  Co.  21  S.  D.  261,  111  N.  W.  561. 
B7  pnbllo  offloers. 

Conclusiveness  of  judgment,  see  Judgment. 

116,  130. 
Right  of  recovery  over   of  surety  against 

principal,  see  Principal  and  Surety,  6. 

5.  The  sureties  upon  the  official  bond  of 
a  deputy  sheriff  who  undertake  that  he 
shall  faithfully  and  impartially  discharge 
the  duties  of  his  office  are  liable  for  any 
unlawful  or  oppressive  act  done  by  such 
officer  under  color  or  by  virtue  of  his  office. 
Lee  v.  Charmlev,  —  N.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  129  N.  W.  448. 

5a.  A  deputy  sheriff  who  falsely  claim- 
ing to  have  a  warrant  for  the  arrest  of  a 
person   not    formally    charged    irith    crime 
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of  taj  kind  goes  to  hia  house  in  the  nigbt- 
time,  and  under  guise  of  the  authority  of 
his  ofSce  arrests  and  takes  such  person 
into  custody,  has  committed  an  unauthor- 
ized and  unlawful  act  under  color  of  his 
office,  for  which  the  sureties  upon  his  oflS- 
fial  bond  are  liable  in  a  proper  action.  Lee 
V.  Charmley,  —  N.  D.  — ,  —  L.R.A.(N.S.) 
-,  129  N.  W.  448. 
For  fidelity  of  employeea. 
What  will  release  surety,  see  Principal  and 
Surety,  6,  9. 

6.  Where  the  signers  of  a  bond,  which 
the  employer  of  the  principal  had  agreed 
with  him  to  accept  to  secure  the  perform- 
ance of  the  duties  of  bis  employment,  exe- 
cuted the  same  and  left  it  with  the  prin- 
cipal for  delivery  to  the  obligee,  with 
knowledge  that  the  obligee  had  agreed  to 
accept  it,  they  thereby  constituted  such 
principal  their  agent  for  the  delivery  of 
the  bond;  and  when  the  employer,  after 
delivery  of  such  bond,  intrusted  the  prin- 
cipal with  money  and  properties  in  the 
course  of  his  employment,  which  be  em- 
bezzled, the  sureties  on  such  bond  could  not 
thereafter  be  beard  to  question  its  bind- 
ing obligation,  or  to  assert  that  it  was  a 
mere  unaccepted  offer  of  guaranty.  Singer 
Mfg.  Co.  V.  Freerks,  12  N.  D.  595,  98  N. 
W.  705. 

7.  Where  an  employee,  as  principal,  and 
two  others,  as  sureties,  in  consideration  of 
the  principal's  employment  as  agent  by  a 
aewing  machine  company,  and  his  agree- 
ment to  furnish  a  bond  for  the  faithful 
performance  of  the  duties  of  his  agency, 
and  to  pay  over  and  account  for  all  moneyK 
and  property  which  might  came  to  bis 
hands  by  virtue  of  his  employment  as  such 
agent,  executed  the  bond  in  suit  as  the  un- 
dertaking which  their  principal  had  agreed 
with  such  company  to  give,  and  left  such 
bond  with  the  principal  for  delivery  to  the 
company,  such  bond  was  and  became  a 
binding  and  enforceable  undertaking  on  de- 
lireiy,  and  no  notice  of  its  acceptance  by 
the  obligee  was  required.  Singer  Mfg.  Co. 
V.  Freerks,  12  N.  D.  595,  98  N.  W.  705. 


II.  Municipal  Bo:ros. 
a.  In  Oeneral. 

Impairment  of  obligation  of  contracts  as 
to,  see  Contracts,  204. 

Federal  court  following  decisions  of  state 
court  as  to,  see  Courts,  83-85. 

MThat  constitutes  a  petition  to  intervene 
in  action  to  enforce  bond,  see  Inter- 
vention,  1. 

Effect  of  amendment  of  statute  as  to,  see 
SUtutes,   117. 

8.  Bonds  of  the  State  Normal  School  at 
Valley  City,  issued  pursuant  to  N.  D.  Laws 
1903,  chap.  49,  p.  54,  are  not  bonds  of  the 
state  of  North  Dakota.  State  ex  rel.  Board 
of  University  k  School  Lands  t.  McMillan, 
12  N.  D.  280,  96  N.  W.  310. 


9.  Since  N.  D.  Laws  1903,  chap.  49,  p. 
54,  authorizing  the  issuance  of  bonds  for 
the  erection  of  a  normal  school  at  Valley 
City  is  unconstitutional,  the  bonds  issued 
thereunder  are  void,  and  the  state  treas- 
urer was  warranted  in  refusing  to  pay  a 
warrant  issued  to  pay  for  them.  State  ex 
rel.  Board  of  University  4  School  Lands  v. 
McMillan,  12  N.  D.  280,  96  N.  W.  310. 

b.  Power  to  Issue  and  Dispose  of,  Oeneratty. 

10.  The  Constitution  and  statutes  pro- 
viding for  the  issuance  of  municipal  bonds 
are  more  strictly  construed  in  actions  to 
prevent  their  issuance  than  in  actioM  to 
prevent  their  payment  after  they  have  been 
issued  and  negotiated.  Stern  v.  Fargo,  18 
N.  D.  289,  26  L.R.A.(N.S.)  665,  122  N.  W. 
403. 

11.  The  power  to  authorize  the  issuance 
of  bonds  is  vested  in  the  voters,  and  they 
cannot  delegate  such  power  to  the  city 
council.  Stern  v.  Fargo,  18  N.  D.  289,  26 
L.R.A.(N.S.)  665,  122  N.  W.  403. 

"  12.  When  the  power  of  a  municipal  cor- 
poration to  issue  water  bonds  is  derived 
from  a  statute  which  imposes  the  condition 
precedent  that  any  issuance  of  bonds  for 
such  purpose  must  first  be  submitted  to, 
and  authorized  by  the  voters,  the  voters 
cannot  delegate  to  the  city  council  the  pow- 
er to  fix  the  amount  of  the  bonds.  Stern 
V.  Fargo,  18  N.  D.  289,  26  L.R.A.(N.S.) 
665,  122  N.  W.  403. 

13.  A  school  district  possesses  no  implied 
authority  to  issue  bonds  under  N.  D.  Laws 
1887,  chap.  11,  p.  39,  §  9,  on  account  of  the 
fact  that  they  were  refunding  bonds  and  is- 
sued in  lieu  of  presumably  valid  obliga- 
tions of  the  district,  where  by  the  express 
provisions  of  such  section  their  issuance 
was  prohibited  because  of  the  fact  that 
less  tnan  25  legal  votes  were  cast  at  the 
preceding  annual  school  election.  State  v. 
School  Dist.  No  ,50,  18  N.  D.  616,  120  N. 
W.  655. 

e.  Authorizing;  Elections. 

Federal  court  following  decisions  of  state 
court  as  to,  see  Courts,  84. 

Admissibility  of  evidence  as  to  election, 
see  Evidence,  650. 

Fraud  in  stipulating  for  judgment  enjoin- 
ing issuance  of  bonds  after  election 
authorizing,  see  Judgment,  56. 

Sufficiency  of  complaint  in  action  to  en- 
join, for  lack  of  authorization,  sec 
Pleading,  249. 

See  also  Municipal  Corporations,  36. 

14.  A  resolution  of  a  city  council  pro- 
viding for  a  bond  issue  election,  .and  a  no- 
tice of  such  election,  under  a  statute  re- 
quiring that  the  question  of  issuing  bonds 
for  the  construction  of  waterworks  shall 
be  submitted  to  the  voters  of  the  city  after 
notice  stating  the  purpose  for  which  the 
bonds  are  to  be  issued,  must  both  state  the 
specific  purpose  for  which  the  bonds  are  to 
be  issued.  Stern  v.  Fargo,  18  N.  D.  289, 
26  L.R.A.(N.S.)  665,  122  N.  W.  403. 
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16.  Uuder  a  statute  providing  for  the 
issuance  of  bonds  for  county  buildings  pro- 
viding for  the  submission  of  the  question 
of  the  issuance  of  bonds  for  a  courthouse,  or 

i'ail,  or  both,  when  the  erection  of  a  court- 
louse  and  jail  in  one  building  is  contem- 
plated, and  the  notice  so  indicates,  the  ques- 
tion of  issuing  bonds  may  be  submitted  and 
voted  upon  as  one  question;  but  when  two 
separate  buildings  are  planned,  two  ques- 
tions are  presented,  and  although  they  may 
be  submitted  in  tlie  same  notice,  it  must 
be  so  done  that  each  voter  may  vote  for  or 
against  each  propositi<«  independently  of 
the  other.  Hughes  v.  Horsky,  18  N.  D.  474, 
122  N.  W.  799. 

16.  The  municipal  bonds  of  defendant 
school  district  which  are  sued  upon  in  this 
case  were  issued  without  first  submitting 
to  the  electors  of  the  school  district  the 
question  of  their  issuance,  and,  further- 
more, the  school  district  had  no  power  to 
issue  the  same  by  the  express  provisions 
of  the  act  under  which  it  is  claimed  they 
were  issued  as  there  were  not  25  legal 
votes  cast  in  such  district  at  the  preced- 
ing'annual  school  election  therein.  N.  D. 
Laws  1887,  chap,  11,  p.  39,  luider  which 
plaintiff  contends  such  bonds  were  issued, 
IS  printed  upon  the  bacic  of  the  bonds,  and 
S  9  thereof  expressly  provides  that  the 
question  of  refunding  prior  indebtedness 
shall  be  first  submitted  to  a  vote  of  the 
qualified  electors  of  the  district  after  giv- 
ing certain  notice  therein  prescribed  of  an 
election  for  such  purpose,  and  that  the 
proposition  to  issue  such  bonds  must  re- 
ceive the  affirmative  votes  of  at  least  two 
thirds  of  all  the  votes  cast;  also,  that  no 
school  district  in  which  less  than  25  legal 
votes  were  cast  at  the  annual  school  elec- 
tion next  preceding  the  issuance  of  such 
bonds  shall  avail  itself  of  the  provisions 
of  this  act.  Held,  for  these  reasons,  that 
such  bonds  are  void.  State  v.  School  Dist. 
No.  50,  18  N.  D.  616,  120  N.  W.  555. 

17.  The  amendment  in  1902  ot  S.  D. 
Const,  art.  13,  §  4,  so  as  to  provide  that 
the  10  per  cent  allowed  for  water  purposes 
in  addition  to  the  5  per  cent  allowed  for 
general  expenses  should  be  estimated  on 
the  assessed  valuation  of  the  taxable  prop- 
erty for  the  year  preceding  that  in  which 
the  indebtedness  was  incurred  when  au- 
thorized by  a  majority  vote  of  the  electors 
of  a  municipality,  requires  an  election  by 
a  city  on  the  question  of  issuing  bonds  for 
water  purposes  after  the  passage  of  such 
amendment,  although  an  election  on  such 
question  had  been  held  before  its  adoption. 
Farmers'  Loan  4  T.  Co.  v.  Sioux  Falls,  131 
Fed.  890,  reversion  on  other  grounds  in 
69  C.  C.  A.  373,  136  Fed.  721. 

Notlee  of  eleetion. 

See  also  supra,  14;  infra,  30. 

18.  An  election  for  the  issuance  of  bonds, 
under  the  provision  of  N.  D.  Const.  §  183, 
and  N.  D.  Rev.  Codes  1905,  §  2678,  for 
the  construction  of  part  of  a  waterworks 
system,  on  a  notice  which  did  not  state  the 
amount  of  the  bonds  to  be  issued,  is  in- 


valid, and  the  council  is  not  authorized 
thereby  to  issue  bonds.  Stern  v.  Fargo, 
18  N.  D.  289,  26  L.R.A.(N.S.)  666,  122  N. 
W.  403. 

19.  As  the  duties  of  a  city  auditor  in 
issuing  notice  of  a  municipal  bond  issue 
election  are  purely  ministerial,  such  notice 
must  follow  the  terms  and  conditions  of 
the  resolution  authorizing  the  election. 
Stem  V.  Fargo,  18  N.  D.  289,  26  L.R.A. 
(N.S.)  666,  122  N.  W.  403. 

20.  A  notice  of  election  must  contain  in- 
formation enough  to  enable  the  voters  to 
inform  themselves  upon  the  issues  te  be 
voted  upon,  and  a  notice  of  a  special  elec- 
tion to  issue  bonds  for  a  waterworks  sta- 
tion, which  does  not  state  the  amount  of 
bonds  to  be  issued  is  not  sufTicient.  Stem 
V.  Fargo,  18  N.  D.  289,  26  L.R.A.(N.S.) 
665,  122  N.  W.  403. 

21.  Under  a  statute  providing  for  an 
election  on  the  question  of  issuing  bonds  for 
a  courthouse  or  jail,  or  l>oth,  requiring 
the .  notice  of  such  election  to  state  its 
object,  the  amount  of  bonds  to  be  issued, 
the  denominations  of  such  bonds,  the  length 
of  time  for  which  they  shall  run,  and  th« 
rate  of  interest  which  they  shall  bear,  an 
election  held  under  a  notice  which  failed 
to  state  the  denominations  of  the  bonds  pro- 
posed to  be  issued,  and  the  rate  of  interest 
which  they  were  to  bear,  is  invalid,  and  It 
is  therefore  illegal  for  the  county  olBcials 
to  issue  the  bonds  so  voted.  Hughes  ▼. 
Horsky,  18  N.  D.  474,  122  N.  W.  799. 

Submission    of    independent     propo- 
sitions. 

See  also  supra,  16. 

22.  A  resolution  of  a  city  council  pro- 
viding for  an '  election  to  vote  on  the  is- 
suance of  bonds,  and  the  notice  by  the  city 
auditor  of  such  election,  which  state  the 
purposes  of  the  bond  issue  to  be  for  the 
construction  of  a  waterworks  pumping 
station  and  to  install  an  electric  light  plant 
in  connection  therewith,  state  two  inde- 
pendent purposes  in  one  proposition,  by  rea- 
son of  which  the  voter  must  vote  either  for 
or  against  both,  whereas,  he  is  entitled  to 
vote  for  or  against  either,  separately;  and 
an  election  made  pursuant  to  such  reso- 
lution and  notice  is  thereby  rendered  in- 
valid. Stern  v.  Fargo,  18  N.  D.  289,  26 
L.R.A.(N.S.)  666,  122  N.  W.  403. 

23.  The  issuing  of  bonds  by  a  city  for 
the  construction  of  waterworks  and  for  an 
electric  light  plant  being  for  different  pur- 
poses, a  resolution  of  the  city  council  pro- 
viding for  an  election  to  vote  on  the  is- 
suance of  bonds  for  the  construction  of  a 
waterworks  pumping  station,  and  an  elec- 
tric light  plant  in  connection  with  such 
station,  does  not  provide  for  the  submission 
of  the  question  of  the  issuance  of  bonds  for 
a  single  purpose  by  the  use  of  the  phrase 
"in  connection  with,"  so  as  not  to  fall  with- 
in the  rule  that  two  independent  proposi- 
tions cannot  be  so  submitted  as  to  require 
a  vote  for  or  against  both.  Stern  v.  Fargo, 
18  N.  D.  289,  26  L.R.A.(N.S.)  666,  122 
N.  W.  403. 
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24.  The  test  whether  questions  submitted 
include  one  purpose  or  more  is  whether  the 
objects  for  which  bonds  are  to  be  issued 
have  s  natural  or  necessary  connection  with 
each  other;  and,  if  they  have  not,  two  pur- 
poses cannot  be  made  one  by  verbal  connec- 
tion. Stem  V.  Fargo,  18  N.  D.  289,  26 
LR.A.(N.S.)   665,  122  X.  W.  403. 

d.  Jlecessity  for  Issuing  When  Authorized. 

25.  N.  D.  Rev.  Codes  1905,  §  911,  which 
provides  that,  if  a  majority  of  all  the  votes 
cast  at  a  school  district  election  at  which 
the  issue  of  bonds  is  submitted  should  be 
in  favor  of  issuing  bonds,  the  school  board 
through  its  proper  officers  shall  forthwith 
issue  bonds  in  accordance  with  such  vote, 
is  mandatory.  Schouweiler  t.  Allen,  17 
N.  D.  610,  117  N.  W.  866. 

26.  The  officers  of  a  school  district  are 
in  effect  agents  of  the  voters  and  taxpay- 
ers, and  when  the  district,  at  a  regularly 
called  and  conducted  election,  votes  to 
issue  the  bonds  of  the  district  and  from 
the  proceeds  to  build  a  schoolhouse,  such 
vote  in  an  instruction  by  the  principal,  and 
such  officers  have  no  discretion  as  to  obey- 
ing their  instructions.  Schouweiler  t. 
Allen,  17  N.  D.  510,  117  N.  W.  866. 

e.  Form,    Conditions    and    Regulations    of 

Issue. 

27.  A  city  is  empowered  to  issue  bonds 
for  a  locul  improvement  to  an  amount 
leas  than  the  amount  named  in  the  propo- 
sition voted  upon  at  a  special  election, 
where  it  intends  to  issue  the  remaining 
portion  as  they  are  required.  Wells  v. 
Sionx  Falls,  16  S.  D.  547,  94  N.  W.  425. 

27a.  A  municipality   has   power   to  pro- 
vide for   the    payment  of   annual   interest 
on  bonds  to  be  issued  by  it,  although  the 
law  authorizing   the   issue   of   such   bonds 
does  not  expressly   authorize   it  to   make 
provision  for  the  payment  of  such  bonds, 
or   annual    interest    thereon.      Vallelly    v. 
Park  Comrs.  16  N.  D.  25,  16  L.ILA.(N.S. 
«],  111  N.  W.  616. 
AMvnmt  of  Indelitedlaesa. 
Consideration  of  bond  issue  by  independent 
school  district  in  ascertainii^  whether 
debt  limit  of  city  has  been  exceeded, 
see   Municipal   Corporations,   39. 
limit  of  municipal  indebtedness  generally, 
see  Municipal  Corporations,  '^11.  a. 

28.  If  the  indebtedness  of  a  township 
at  the  time  it  issued  bonds  for  artesian 
wells  was  not  five  per  cent,  of  the  assessed 
value  of  the  taxable  property  therein, 
within  S.  D.  Const,  art.  13,  §  4,  the 
holder  of  such  bonds  could  recover  as  for 
money  had  and  received,  though  she  failed 
to  recover  in  a  suit  on  the  bonds.  Dring 
T.  St.  Lawrence  Twp.  23  S.  D.  624,  122 
K.  W.  664. 

29.  Under  S.  D.  Const,  art  13,  §  4, 
providing  that  the  d^t  of  any  town  shall 
"ever  exceed  five  per  cent,  upon  the  as- 
sessed value  of  the  taxable  property  there- 


in, bonds  issued  by  a  township  for  artesian 
wells  are  void  if  when  the  bonds  were  de- 
livered the  existing  indebtedness  of  the 
township  equalled  or  exceeded  the  consti- 
tutional limitation.  Uring  v.  St.  Law- 
rence Twp.  23  S.  D.  624,  122  N.  W.  664. 

30.  A  resolution  of  a  city  council  pro- 
viding  for  the  issuance  of  $100,000  in 
bonds,  or  such  part  thereof  as  may  be 
required  for  the  construction  of  a  water- 
works pumping  station  and  electric  light 
plant,  and  a  notice  of  an  election  to  vote 
on  such  issuance,  in  the  same  language  as 
the  resolution,  do  not  state  the  amount  of 
the  bonds  to  be  voted  upon,  within  the 
meaning  of  a  statute  requiring  such 
notice  to  state  the  amount  of  the  bonds 
to  be  issued,  as  thereunder  voters  are  en- 
titled to  know  definitely  what  is  proposed 
in  the  way  of  increasing  the  municipal  in- 
debtedness; and  an  election  held  pursuant 
to  such  defective  notice  is  invalid.  Stem 
v.  Fargo,  18  N.  D.  280,  26  L.E.A.(N.S.) 
665,  122  N.  W.  403. 

f.  Estoppel  by  Recitals  in. 

31.  Every  purchaser  of  municipal  bonds 
acquires  and  holds  them  charged  with  full 
notice  of  the  possession,  or  absence,  of 
power  in  the  first  instance  on  the  part  of 
the  public  corporation  to  issue  them;  and 
the  question  of  the  authority  of  a  public 
corporation  to  issue  negotiable  bonds  can- 
not be  concluded  by  mere  recitals,  even 
as  against  innocent  purchasers  thereof. 
State  V.  School  Dist.  No.  60,  18  N.  D.  616, 
120  N.  W.  566. 

32.  The  bonds  in  a  suit  contain  a  recital 
to  the  effect  that  they  are  issued  for  the 
purpose  of  refunding  present  indebtedness 
''as  authorized  by  act  of  the  legislative 
assembly  approved  March  11,  1887"  (Laws 
1887,  p.  39,  chap.  11),  entitled  "An  act  to 

Srovide  for  refunding  the  outstanding  in- 
ebtedness  which  existed  prior  to  July  30, 
1886,  of  any  incorporated  board  of  edu- 
cation or  school  district  in  the  territory 
of  Dakota."  Held,  that  such  recital  docs 
not  estop  the  school  district  from  urging 
the  defense,  even  as  against  an  innocent 
purchaser,  that  such  bonds  were  illegally 
issued.  State  v.  School  Dist  No.  60,  18 
N.  D.  616,  120  N.  W.  656. 


III.  Editobiai.   Notes. 

Right  to  enforce  bond  under  seal  though 
without  consideration.       95  Am.  Dec.  288. 

Liability  of  sureties  on  bond  of  public 
depository  as  affected  by  acquiescence  or 
connivance  of  public  officials  in  misuses  of 
funds.  26  L.R.A.(N.S.)    865. 

Failure  of  some  parties  to  sign. 

Validity  of  bond  not  signed  by  all  who 
were  expected  to  sign.       28  Am.  Dec.  679. 

Bonds  not  executed  by  some  of  the  par- 
ties. 40  Am.  St.  Rep.  61. 

Effect  of  delivery  of  bond  unsigned  by 
principal  obligor.       12  L.R.A(N.S.)   1105. 
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Bond  vf  oontraotor. 

Whether  building  contractor's  bond  im- 
pliedly indemnifies  owner  against  me- 
chanic's liens.  24  L.R.A.(N.S.)    1075. 

Effect  of  invalidity  of  contract  for  pub- 
lic work  upon  liability  of  bondsmen  for 
material,  etc.,   furnished. 

13  L.R.A.(N.S.)  793. 

Liability  of  sureties  on  contractor's 
bond  conditioned  against  liens  or  claims, 
to  laborers  or  materialmen. 

9  L.R.A.(N.8.)    889. 

Right  of  action  of  subcontractor,  ma- 
terialman, or  laborer,  on  contractor's  bond 
to  owner.  27  L.R.A.(N.S.)   573. 

Effect  of  surrender  or  discharge,  by 
owner  of  property,  of  contractor's  bond 
conditioned  for  payment  of  materialmen 
and  laborers,  upon  right  of  latter  to  re- 
cover thereon.  18  L.R.A.(N.S.)    466. 

Liability  '  upon  contractor's  bond  to  in- 
demnify owner  against  liability  for  inju- 
ries to  employees  where  injury  due  to 
owner's  negligence. 

11  L.R.A.(N.S.)    1174. 

OiBclal   bonds. 

Sureties  on   ofiScial  bonds. 

12  Am.  St.  Rep.  138. 

Validity   of   official    bonds. 

82  Am.  Dec.   760. 

Informalities  which  do  not  invalidate 
official  bonds.  15  Am.  Dec.  170. 

When  official  bond  binds  sureties  and 
what  irregularities  fail  to  relieve  them 
from  liability.  90  Am.  St.  Rep.  189. 

Acts  for  which  sureties  on  official  bonds 
are  liable.  91  Am.  St.  Rep.  502. 

Breach  of  official  bonds  of  sheriffs  and 
constables.  46  Am.   Dec.  509. 

Liability  of  sureties  on  constable's  bond 
for  assault  in  serving  or  executing  civil 
process.  8  L.R.A.(N.S.)    1223. 

Liability  of  sureties  for  personal  injury 
inflicted  by  officer.        71  Am.  St.  Rep.  519. 

Sureties  on  official  bond  escaping  liabil- 
ity on  ground  that  principal  was  a  tres- 
passer. 78  Am.  St.  Rep.  420. 
;      Enforceability  of  bond  of  public  official, 
t  intended,  but  not  binding,  as  a  statutory 
bond.  21  L.R.A.(N.S.)   706. 

Liability  of  public  officer  or  his  bond  for 
interest  received.  30  L.R.A.(N.S.)   855. 

Liability  of  sureties  of  peace  officer  for 
death  due  to  act  or  default  of  officer  or 
deputy.  11  L.R.A.(N.S.)   758. 

Liability  of  sureties  for  peace  officer's 
killing  or' injuring  one  person  in  execution 
of  criminal   process  against  another. 

29  L.R.A.(N.S.)   463. 

Liability  of  sureties  of  public  officer  for 
default   during   prior   term. 

23  L.R.A.(N.S.)    131. 

Liability  of  sureties  on  official  bond 
after  expiration  of  term  of  office. 

103  Am.  St.  Rep.  933. 

Fidelity  T90Bd*. 

Fidelity   insurance. 

100  Am.  St.  Rep.  775. 
Right  of  beneficiary   in   fidelity  bond  to 


repudiate  authority  of  person  who  made 
representations  in  reliance  upon  which 
bond  was  issued.  7  L.R.A.(N.S.)   549. 

Effect  upon  fidelity  bond  of  change  in 
field  of  operation  or  nature  of  duties  or 
employee  or  a^nt.       28  L.R.A.(N.S.)   463. 

Duty  of  obligee  in  fidelity  bond  to  dia- 
dose   prior   defalcation. 

12  L.R.A.(N.S.)   247. 

Liability  of  surety  under  fidelity  bond 
for  defalcations  subsequent  to  reappoint- 
ment made  before  expiration  of  original 
term,  or  during  indefinite  term. 

11   L.R.A.(N.S.)    493. 

What  constitutes  verification  of  ac- 
counts required  by  fidelity  bond. 

10  L.R.A.(N.S.)    323. 
Mvalelpal  and  oorporate  bonds. 

Municipal  bonds  and  defenses  thereto. 

98  Am.  Dec.  664. 

Municipal  bonds  in  hands  of  bona  fide 
holders.  61  Am.  St.  Rep.  823. 

Negotiability  of  corporate  coupon  bonds. 
61  Am.  St.  Rep.  751. 

Representation  of  bondholders  by  mort- 
gage trustee.  16  L.R.A.(N.S.)   1006. 

Failure  of  railroad  to  comply  with  con- 
ditions on  which  railroad  aid  bonds  issued 
as  defense  to  them  in  hands  of  bona  fide 
holder.  19  L.R.A.(N.S.)    849. 


BOOKS. 

Right  to  inspect  corporate  books,  see  Cor- 
porations, 31. 


BORROWnfO    MONEY. 

Power  of  municipality  as  to,  see  Municipal 
Corporations,  VIIL 


BOUKB  ARIES. 


Of  county,  change  in,  see  Counties,  I.  a. 

Estoppel  by  acquiescence  in,  see  Estoppel, 
38. 

Evidence  admissible  on  question  of,  see 
Evidence,  X.  c. 

Jurisdiction  of  justice  of  peace  in  action 
involving  question  of,  see  Justice  of 
the  Peace,  6. 

Right  to  new  trial  for  new  evidence  in  re- 
gard to,  see  New  Trial,  50. 

Rtriliing  out  evidence  as  to,  see  Trial,  82. 

Direction  of  verdict  on  question  of,  see 
Trial,  268. 

1.  The  legal  method  of  establishing  the 
center  of  a  section  is  by  the  intersection 
of  straight  lines  connecting  the  opposite 
corresponding  quarter  section  corners 
Phillips  V.  Hink,  21  S.  D.  561,  114  N.  W 
699. 

la.  By  the  express  provisions  of  S.  D, 
Rev.  Pol.  Code,  §  923,  a  resurvey  or  sub- 
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diTUion  which  is  Dot  in  accord  with  the 
Ikwg  of  the  United  States  and  the  instruc- 
tions of  the  Federal  officers  in  charge  of 
land  surveys  is  a  nullity.  Phillips  t.  Hink, 
21  S.  D.  561,  114  N.  W.  699. 

2.  By  establishing  quarter  section  cor- 
ners respectively  one  half  mile  north  of 
the  southeast  and  southwest  corners  of  a 
section  and  establishing  the  center  of  the 
section  by  bisecting  a  line  connecting  such 
quarter  section  comers  a  surveyor  fails  to 
comply  with  U.  S.  Rev.  Stat  2396  provid- 
ing that  where  lines  have  not  been  actual- 
ly run  and  marked  in  the  field  comers 
shall  be  established  by  running  straight 
lines  from  the  established  corners  to  the 
corresponding  opposite  corners.  Phillips 
V.  Hink,  21  S.  D.  66J,  114  N.  W.  699. 

3.  Since  the  official  instructions  to 
United  States  surveyors  for  locating  and 
relocating  quarter  section  corners  on  in- 
terior sections  require  them  to  be  estab- 
lished equidistant  from  section  corners,  in 
absence  of  other  evidence,  when  one  cor- 
ner and  the  quarter  comer  are  found,  the 
lost  section  comer  will  be  presumed  to 
have  been  located  the  same  distance  from 
the  quarter  comer  as  the  latter  is  found 
to  be  from  the  existing  corner.  Nystrom 
T.  Lee,  16  N.  D.  561,  114  N.  W.  478. 

4.  When  the  northwest,  northeast,  and 
southwest  corners  of  an  interior  section 
and  the  west  and  north  quarter  corners 
are  found  or  established,  and  a  point  on  a 
line  run  one  mile  due  south  from  the 
northeast  comer  of  the  section  is  found  to 
be  just  one  mile  east  of  the  southwest 
corner,  such  point,  in  the  absence  of  con- 
flicting evidence,  will  be  presumed  to  be 
the  original  southeast  section  comer,  and 
the  points  midway  between  that  point  and 
the  established  corners  the  south  and  east 
quarter  comers.  Nvstrom  v.  Lee,  16  N. 
1).  561,  114  N.  W.  478. 

5.  In  all  cases  of  disputed  boundary 
lines,  evidence  of  the  location  of  the  orig- 
inal monuments  which  were  established  by 
the  government  surveyors  control  over 
plats,  field  notes,  and  all  other  evidence 
as  to  the  proper  location  of  such  lines, 
when  the  point  where  such  monuments 
were  thus  located  can  be  definitely  estab- 
lished. Propper  v.  Wohlwend,  16  N.  D. 
no,  112  N.  W.  067. 

[Cited  in  note  in  129  Am.  St.  Rep.  1002, 
on  location  of  boundaries.] 

6.  The  location  of  a  corner  mound  as 
originally  located  and  established  by  the 
1?0Ternment  surveyors  must  control  with- 
out regard  to  whether  it  was  located  with 
mathematical  correctness  or  not,  when  it 
can  be  found  and  identified,  or  the  place 
where  it  was  originally  established  can  be 
definitely  determined,  in  an  action  where- 
in the  location  of  the  dividing  line  between 
two  sections  is  in  dispute.  Tyler  v.  Hag- 
Rart.  19  S.  D.  167,  102  N.  W.  682. 

[Cited  in  note  in  129  Am.  St.  Rep.  999, 
on  location  of  boundaries.] 

7.  The  govemment  location  prevails, 
where  there  is  a  discrepancy  between 
'Uw   Held    notes    and    the    actual    location 


of  a  comer  as  made  at  the  time  of 
the  original  survey,  in  an  action  wherein 
the  location  of  the  dividing  line  between 
two  sections  is  in  dispute.  Unzelmann  v. 
Shelton,  19  S.  D.  389,  103  N.  W.  646. 
[Cited  in  note  in  129  Am.  St  Rep.  999, 
on  location  of  boundaries.] 

8.  Resurvey  of  lands  must  be  in  ac- 
cordance with  the  laws  of  the  United 
States  and  the  instructions  issued  by  the 
officers  thereof  in  charge  of  the  govern- 
ment land  surveys,  under  N.  D.  Rev.  Codes 
1906,  i  2540.  Nystrom  v.  Lee,  10  N.  D. 
561,  114  N.  W.  478. 

9.  Township  authorities  and  private  par- 
ties will  not  be  permitted  to  institute  a 
new  survey  and  locate  corners  throughout 
the  township  at  points  clearly  other  than 
the  original  corners  without  the  most  sat- 
isfactory proof  that  the  original  corners 
have  been  absolutely  lost.  Wentzel  v. 
Claussen,  —  S.  D.  — ,   127   N.  W.  621. 

B7  street. 

10.  The  question  whether  the  land  in  a 
street  is  held  under  a  common  law  or 
statutory  dedication  is  immaterial  in  de- 
termining whether  the  grantor  in  a  con- 
veyance of  land  abutting  the  street  retains 
title  to  the  land  in  the  street.  Sweatman 
v.  Bathrick,  17  S.  D.  138,  95  N.  W.  422. 

11.  A  conveyance  describing  the  land 
conveyed  as  commencing  at  the  northwest 
corner  of  designated  streets,  thence  norther- 
ly along  one  of  them  17  feet,  thence  south- 
westerly 30  feet  "to"  the  other,  thence  eas- 
terly to  the  beginning,  passes  the  title  to 
the  center  of  the  latter  street,  under  Dak. 
Comp.  Laws  1887,  §  2783,  providing  that 
the  adjoining  owner  is  presumed  to  own 
to  the  center  of  the  street,  and  §  3252, 
providing  that  a  transfer  of  land  bounded 
by  a  highway  passes  the  title  of  the  per- 
son whose  estate  is  transferred  to  the  soil 
of  the  highway  in  front  to  the  center 
thereof  unless  a  difT^rent  intent  appears 
from  the  grant.  Sweatman  v.  Bathrick, 
17  S.  D.  138,  95  N.  W.  422. 

12.  A'  conveyance  of  land  fronting  on  a 
street  or  highway  is  presumed  to  pass 
title  to  the  center  thereof,  unless  the  fee 
is  expressly  reserved  in  the  conveyance, 
under  Dak.  Comp.  Laws,  1887,  §  2783, 
which  provides  that  "an  owner  of  land 
bounded  by  a  road  or  street  is  presumed 
to  own  to  the  center  of  the  way,"  and 
§  3252,  which  provides  that  "a  transfer  of 
land  bounded  by  a  highway  passes  the 
title  of  the  person  whose  estate  is  trans- 
ferred to  the  soil  of  the  highway  in  front 
to  the  center  thereof  unless  a  different  in- 
tent appears  from  the  grant."  Sweatman 
V.  Bathrick,  17  8.  D.  138,  95  N.  W.  422. 

Editorial  notes. 

Inconsistency  or  uncertainty  in  descrip- 
tion  or   boundaries   of   land. 

30  Am.  Dec.  735. 
Location    of    boundaries. 

129  Am.  St.  Rep.  990. 
Establishment  of  boundaries. 

22  Am.  St.  Rep.  34. 
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EstabliRhment    of    bonndaries   by    parol 
agreement  or  acquiescence. 

69  Am.  Dec.  711. 
Suit  to  ascertain  and  declare  boundaries. 
119  Am.  St.  Bep.  66. 
Agreement  or  estoppel  as  to  boundary. 
11  Am.  St.  Rep.  592. 
Conclusiveness  of  established  boundaries. 
110  Am.  St.  Rep.  677. 
Effect   of    compromise    locating    division 
line  at  place  known  not  to  be  true  bound- 
ary. 10  L.R.A.(N.S.)    610. 
Effect  of  bounding  grant  on  private  way 
to  carry  title  thereto. 

24  L.R>A.(N.S.)   539. 

Effect  on  grantee's  rights  of  call  in  deed 

for- street  or  alley  in  which  grantor  owns 

fee.  14  L.R.A.(N.S.)    878. 

Waters  as  boundary  lines. 

27  Am.  St.  Bep.  56. 
Navigable  river  as  a  boundary. 

10  Am.  Dec  386. 

Effect  of  deed  to  carry  title  to  water's 

edge  where  street  or  highway  intervenes. 

13   L.R.A.(N.S.)    561. 

Government  grant  bounded  by  nontidal, 

navigable  river  as  carrying  title  to  land 

thereunder.  24  LR.A.(N.S.)   1240. 


BOTOOTT. 


Editorial  setes. 

Boycotting.  46  Am.  St.  Rep.  657; 

103  Am.  St.  Rep.  489. 

Liability,  in  absence  of  element  of  con- 
spiracy, for  driving  away  another's  cus- 
tomers. 22  L.kA.(N.S.)    1224. 


^♦«» 


BBAin>. 

Of  animals,  construction  of  contract  as  to, 
see  Contracts,  103. 

Of  an'raals,  evidence  as  to,  see  Evidence, 
661. 

Misbranding  drugs,  see  Drugs  and  Drag- 
gists,  1,  2. 


BREACH. 


Of  bail  bond,  see  Bail  and  Recognizance, 

5,  6. 
Of  contract,  see  Contracts,  IV.  a,  6. 
Of   warranty   on    sale   of   personalty,   see 

Sale,  IV.  c. 


*«» 


BREACH  OF  PROMISE. 

Evidence  of  conversations  between  plain- 
tiff and  defendant  with  reference  to 
child,  where  evidence  as  to  defendant's 
being  father  is  conflicting,  see  Evi- 
dence, 741. 


Plaintiff  recovering  judgment  am  •  jndg* 
ment  creditor,  see  Judgment,  70. 

Right  to  new  trial  in  action  for,  see  New 
Trial,  5,   12. 

Sufficiency  of  allegations  in  action  for,  n* 
Pleading,  174. 

Editorial  notes. 

Action  for  breach  of  promise. 

63  Am.  Dee.  632. 

Defenses  to  action  for  breach  of  promise. 

40  Am.  St.  Rep.  172. 

Express  and  implied  representations  in 

contracts  to  marry.      44  Am.  St.  Rep.  381. 

Refusal  or  failure  to  keep  agreement  for 

marriage    at    specified    time    or    place    as 

breach  of  marriage  contract. 

66  L.R.A.    798. 

Ill  health  as  defense  to  breach  of  xH-om- 

ise  action.  7  L.R.A.(N.S.)    682. 

Right  to  attachment  or  order  of  arrest 

in  breach  of  promise  case. 

69  L.R.A.  954. 


♦  »» 


BREAKING. 

What  constitutes,  see  Burglary,  2. 
*  ■» 
BREED. 

Of  horses,  judicial  notice  as  to,  see  Evi- 
dence, 20. 

Of  horses,  opinion  evidence  as  to,  see  Evi- 
dence, 493. 


BRIBERY. 


Editorial  notes. 

Bribery.  97  Am.  Dec  711. 

Bribery  and  solicitation  of  bribe 

116  Am.  St.  Rep.  38. 
Jurisdiction   or   authority   of  officer .  to 
act  as  elemeiit  of  bribery. 

15  L.R.A.(N.S.)   1173. 


BRIDGES. 


Jurisdiction  of  Federal  court  of  applica- 
tion for  mandamus  to  compel  con- 
struction of,  see  Courts,  63. 

Judicial  notice  as  to,  see  Evidence,  12,  IS. 

Power  of  city  to  impose  tax  for,  see  Mu- 
nicipal Corporations,  12,  13. 

Retrospective  operation  of  statute  for  con- 
struction of,  see  Statutes,  97. 

Editorial  notes. 

Duty  to  light  highway  bridge. 

28  L.R.A.(N.S.)    »4«. 

Liability  of  county  for  injuries  to  ad- 
joining property  by  construction  or  main- 
tenance of  bridge.        21  L.R.A.(N.S.)   209. 
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Hnniciptd  daty  to  construct  and  main- 
tain bridges  in  condition  to  sustain  un- 
osual  weight  27  L.R.A.(N.S.)    832. 

Rights  and  duties  of  toll-bridge  proprie- 
tors. 30  L.R.A.(N.S.)   360. 

Duty  of  one  approaching  drawbridge  to 
(top,  look  and  listen. 

14  L.R^.(N.S.)    452. 

Duty  to  maintain  bridge  over  race  in- 
tersecting highway.      31  L.Rji.(N.S.)  243. 


♦  «» 


BBIEFS. 

On  appeal,  see  Appeal  and  Error,  TV.  t. 
Costs  of  printing,  see  Appeal  and  Error, 
VUI,  d,  2. 


BRITISH  ABMT. 


Admissibility  of  copies  of  records  of,  see 
Evidence,   302. 


<  t» 


BBOKEBS. 


I.  Adthoritt  or  Bbokeb. 

n.  COICPENSATION  OF  BBOKBB. 

UL  LtABiUTT  or  Bbokek. 
IT.  EnrxoBiAi.  Kotes. 

Legal  nature  of  action  to  recover  balance 
from,  see  Action  or  Suit,  50. 

Acceptance  by  principal  of  terms  for  sale 
of  land  procured  by  broker,  see  Con- 
tracts, 31. 

Validity  of  contract  for  purchases  on  mar- 
gin, see  Contracts,  124r-126. 

Cancellation  of  contract  with,  see  Con- 
tracts, 175. 

Oral  contract  authorizing  sale  by  broker, 
see  Contracts,  I.  e,  4,  b. 

Opinion  evidence  by,  as  to  value  of  land, 
see  Evidence,  486. 

Sufficiency  of  evidence  of  employment  of 
broker,  see  Evidence,  891,  898. 

Sufficiency  of  evidence  of  contract  with 
broker,  see  Evidence,  800. 

Rules  governing  purchase  of  grain  by,  see 
Exchange. 

As  to  factors,  see  Factors. 


I.  AUTHOBITT    OF    BBOKEB. 

Acceptance  of  broker's  offer  to  sell  prop- 
erty, see  Contracts,  30. 

1.  The  sale  of  land  by  a  real-estate 
(gency  with  whom  it  has  been  listed,  on 
any  other  terms  and  conditions  than  those 
authorized  by  the  owner  thereof,  is  not 
binding  on  the  latter.  Larson  v.  Newman, 
—  N.  D.  — ,  23  L.R.A.(N.S.)  849,  121  K. 
W.  202. 

la.  Specific  performance  of  a  contract 
to  convey  real  estate  will  be  denied,  in 
*»  action  in  which   it  appears   that  the 


contract  was  made  by  certain  real  estate 
agents  in  reliance  upon  a  series  of  letters 
purporting  to  have  been  written  and  signed 
by  the  owner,  but  which  were  in  fact  writ- 
ten and  signed  by  a  daughter  living  in  her 
family  without  the  knowledge  or  consent 
of  her  mother.  Hickoz  v.  Bacon,  17  S. 
D.  563,  97  N.  W.  847. 

2.  A  contract  in  writing  was  entered 
into  between  an  owner  of  large  tracts  of 
land  in  North  Dakota  and  a  real  estate 
dealer,  by  the  terms  of  which  the  real  es- 
tate dealer  shoOld  have  the  exclusive  sale 
of  said  lands  for  a  period  of  ten  years 
at  such  prices  as  he  may  deem  best,  pro- 
vided that  no  tract  should  be  sold  for 
less  than  the  appraised  value  named  in 
Schedule  A  attached  to  the  contract.  Out 
of  the  proceeds  from  sales  made  a  stipu- 
lated amount  was  to  be  paid  to  the  land- 
owner and  the  balance  equally  divided  be- 
tween the  parties  to  the  contract.  Held, 
that  the  dealer  had  the  sole  right  to  fix 
the  selling  price  of  lands,  provided,  how- 
ever, that  the  prices  were  not  less  than 
the  appraised  value,  and  that  the  owner 
could  not  arbitrarily  refuse  to  approve  the 
sales  for  the  reason  that  the  prices  were 
not  satisfactory  to  the  owner.  Young  v. 
Metcalf  Land  Co.  18  N.  D.  441,  122  N. 
W.  1101. 

2a.  One  who  asks  another  the  price  of 
certain  land  with  a  view  of  selling  the 
same  for  the  owner,  and  receives  a  reply 
stating  the  price,  with  notice  that  the 
property  is  in  another  person's  hands  for 
sale,  has  not  sufficient  authority  to  make 
a  binding  contract  of  sale  therefor,  espe- 
cially where  he  contracts  to  sell  for  a 
price  less  than  that  named,  and  the  owner 
on  being  notified  of  the  alleged  sale  refers 
him  to  the  said  agent.  Riley  v.  Grant,  16 
S.  D.  553,  94  N.  W.  427. 

[Cited  in  note  in  17  L.R.A.(N.S.)   213, 

on  power  of  real-estate  broker  to  make 

contract  of  sale.] 
Authority    to    oontraot    in.    Us    ows 

name. 

3.  A  broker  employed  to  negotiate  a 
sale  of  grain  for  future  delivery  has  no 
authority,  without  his  principal's  consent, 
to  make  the  contract  for  such  sale  in  his 
own  name.  Robbins  v.  Maher,  14  N.  D. 
228,  103  N.  W.  755. 

4.  The  fact  that  it  was  the  custom  of 
brokers  at  the  place  of  sale  to  negotiate 
sales  in  their  own  names,  without  disclos- 
ing their  principals,  and  to  assume  per- 
sonal liability  for  the  completion  of  such 
sales,  is  not  sufficient  to  prove  authority 
to  sell  in  the  broker's  name,  if  it  is  not 
shown  that  the  principal  had  knowledjte 
of  the  custom.  Robbins  v.  Malier,  14  N. 
D.  218,  103  N.  W.  755. 

5.  A  broker  cannot  recover  from  his 
principal  either  for  services  or  for  money 
advanced  by  reason  of  a  sale  of  grai> 
negotiated  for  the  principal,  where,  with- 
out the  latter's  consent,  the  broker  has 
contracted  in  his  own  name.  Robbins  v. 
Maher,  14  N.  D.  228,  103  N.  W.  755. 
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6.  Where  land  is  simply  listed  for  sale, 
the  only,  person  who  can  sell  it  is  the 
owner,  and  an  agent  has  no  authority  to 
himself  sell  the  owner's  land,  unless  duly 
authorized  in  writing,  under  S.  D.  Rev. 
CiT.  Code,  §  1238.  Watters  v.  Dancey,  23 
S.  D.  48 J,  122  ]S.  W.  430. 

7.  A  broker  with  whom  land  is  listed  for 
sale  is  only  authorized  to  procure  a  pur- 
chaser to  whom  the  owner  might  sell,  but 
he  may  procure  from  the  proposed  buyer 
a  written  executory  contract,  but  the  pro- 
posed buyer  must  agree  to  purchase  from 
the  landowner  on  the  prescribed  terms,  as 
the  damage,  if  any,  for  breach  thereof, 
would  go  to  the  landowner  and  not  the 
agent,  and  the  contract  must  be  one  which 
the  owner  himself  can  enforce.  Watters 
V.  Dancey,  23  S.  D.  481,   122  N.  W.  430. 

8.  The  mere  listing  of  lands,  with  au- 
thority to  sell  and  dispose  of  the  same  at 
a  certain  fixed  price,  in  the  absence  of  a 
special  authority  to  enter  into  a  written 
contract  with  the  purchaser  in  the  name 
of  the  principal,  only  authorizes  the  broker 
to  find  and  present  to  the  principal  such 
a  purchaser,  but  does  not  authorize  him 
to  enter  into  binding  contract  to  convey 
the  property.  Lichty  v.  Daggett,  23  S.  D. 
380,  121  N.  W.  862. 

Termlaatlen  of  authority. 

9.  The  authority  conferred  upon  a  real- 
estate  brokerage  copartnership  in  listing 
property  with  it  for  sale,  is  terminated 
upon  the  dissolution  of  the  copartnership; 
and  a  contract  for  the  sale  of  such  prop- 
erty, made  after  such  dissolution,  by  the 
continuing  partner,  is  not  binding  upon 
the  owner  thereof,  unless  ratified  by  him. 
Larson  v.  Newman,  —  N.  D.  — ,  23 
L.R.A.(N.S.)  849,  121  N.  W.  202. 
Ratifloation     of    broker's    nnantlior- 

Ised  act. 
See  also  Contracts,  23. 

10.  A  contract  for  the  sale  of  land 
made  by  brokers  is  not  ratified  by  the 
owner  where  the  owner  never  agrees  to. the 
terms  offered  by  the  brokers,  and  the  brokers 
never  accept  the  terms  proposed  by  owner, 
the  brokers  merely  having  authority  to  find 
a  purchaser  acceptable  to  the  owner  who 
was  ready,  able  and  willing  to  purchase 
the  property  upon  terms  sufficient  to  net 
owner  the  amount  stated  in  his  letter  list- 
ing the  land  for  sale.  Lichty  v.  Daggett,  23 
S.  D.  380.  121  N.  W.  802. 

11.  Ratification  of  a  contract  for  the 
Hale  of  certain  lands,  which  had  been  en- 
tered into  by  a  real  estate  agent  in  excess 
of  his  authority,  who  in  answer  to  an  in- 
quiry of  such  owner  as  to  the  prospects  of 
a  sale  and  as  to  how  the  crops  were  look- 
ing, sent  a  copy  of  the  contract  of  sale 
and  also  a  deed  for  signature,  is  not  shown 
by  the  answer  of  the  owner  to  the  agent, 
which  did  not  state  that  he  would  consum- 
mate the  sale,  or  that  the  deed  sent  had 
been  executed,  or  that  he  was  satisfied 
with  the  contract,  or  that  the  agent  was 
authorized    to   make    it.     Larson    v.   New- 


man, —  N.  D.  — ,  23  L.R.A.(N.a)    84», 
121  N.  W.  202. 


II.  Compensation  of  Bbokeb. 

Accord  and  satisfaction  as  to,  see  Accord 

and  Satisfaction,  6. 
Prejudicial  instruction   in   action  for,   see 

Appeal  and  Error,   1037. 
Right  to  note  for  commissions   free   from 

lien  on  crops,  see  Bills  and  Notes,  37. 
Construction   of   contract   as   to,   see   Con- 
tracts, 99. 
Extent  of   recovery   against   principal,   see 

Damages,  13. 
Right  to   recover  for   profits   lost  through 

failure  to  complete  sale,  see  Damages, 

78,   77. 
Estoppel   of  principal   to   set   up  defense, 

see  Estoppel,  03. 
Admissibility    in   evidence   of   contract   by 

broker  with  purchasers,  see  Evidence. 

374,  376. 
Admissibility     of     evidence     to     disprove 

broker's    claim    that    person    entering 

into    contract   was    defendant's    agent, 

see  Evidence,  376. 
Opinion  evidence  as  to  inducing  cause  of 

purchase   from   brokers,   see   Evidence, 

450. 
Admissibility   of   evidence    of   demand    for 

money  received  by  broker  on  contract, 

see  Evidence,  632. 
Evidence   admissible   in   action  to  recover, 

see  Evidence,   762. 
Sufficiency    of    evidence    that    broker    was 

procuring  cause  ot  sale,  see  Eividence, 

954. 
Sufficiency  of  evidence  as  to  amount  broker 

is  entitled  to,  see  Evidence,  965. 
Variance   between    pleading    and    proof    in 

action  to  recover,  see  Evidence,   1060. 
Joint    interest    in    commissions,    see   Joint 

Debtors   and   Creditors,    2. 
Sufficiency  of  allegation  as  to  right  to,  see 

Pleading,    154. 
Sufficiency    of    answer    in    action    for,    see 

Pleading,  285. 
Authority  of  broker  to  bind  principal  by 

agreement    to    pay    commissions    to    a 

third  person,  see  Principal  and  Agent, 

18. 
Direction  for  special  verdict  in  action  for, 

see  Trial,  62. 
Question   for   jury   as   to   nature   of   eon- 
tract  as  to,  see  Trial,  165,  156. 
Question   for  jury  as  to  defendant's  right 

to  credit,  see  Trial,  209. 
Direction    of    Terdict    in    action    for,    see 

Trial,  260,  261. 
Instruction  as  to,  see  Trial,  328. 
Cross-examination    of    broker    as    to,    see 

Witnesses,  68. 

12.  Before  a  broker  can  recover  for  serv- 
ices as  such,  he  must  plead  and  prove  a 
contract  of  employment.  Kane  v.  Sher- 
man, —  N.  D.  — ,  130  N.  W.  222. 

13.  A   real   estate  broker   is   entitled   to 
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recover  his  commission  upon  tb«  accept- 
ance of  the  price  offered  by  the  purchaser, 
where  tlie  price  is  not  fixed  in  the  con- 
tract of  employment.  Ball  T.  Dolan,  18 
&  D.  558,  101  N.  W.  719. 
H.  A  real  estate  broker  ia  only  entitled 
'  to  compensation,  under  a  contract  which 
provides  for  the  payment  of  a  fixed  com- 
mission for  procuring  a  purchaser  at  a 
price  and  upon  terms  prescribed  by  the 
owner,  when  he  has  procured  a  purchaser 
who  is  ready,  willing,  and  able  to  pur- 
chase the  property  at  the  price  and  upon 
the  terms  stated.  Ball  t.  Dolan,  18  S.  D. 
558,  101  N.  W.  719. 

15.  Where  the  principal  makes  a  con- 
tract for  the  sale  of  land,  with  a  pur- 
chaser produced  by  an  agent  employed  for 
that  purpose  upon  a  commission,  in  which 
contract  it  is  provided  that  the  purchaser 
shall  pay  the  commission,  the  agent  not 
being  a  party  to  such  contract  is  not  re- 
quired to  look  to  such  purchaser  for  his 
commission,  but  retains  the  right  thereto 
as  against   the   principal.     Lund  v.  Bapp, 

-  S.  D.  — ,  127  N.  W.  648. 

16.  A  broker  is  entitled  to  his  commis- 
sion on  the  exchange  of  a  stock  of  goods 
for  land,  even  though  he  was  an  employee 
of  the  company  owning  the  land,  it  being 
shown  that  he  was  not  em{>loyed  as  an 
ordinary  agent  to  sell  and  dispose  of  the 
stock  of  goods,  but  that  he  acted  as  a 
middleman  to  bring  the  parties  together, 
and  that  although  the  party  negotiating 
the  exchange  of  the  land  for  the  owner 
thereof  was  also  a  member  of  the  land  com- 
pany the  broker  was  authorized  to  act  in- 
dependently of  the  company  in  transac- 
tions of  his  own,  and  in  making  such  deal 
for  the  defendants  was  acting  in  his  in- 
dividual   capacity.      Urasinger    v.    Lucas, 

-  8.  D.  — ,  123  N.  W.  77. 

17.  The  fact  that  a  portion  of  the  land 
embraced  in  the  contract  consisted  of  the 
homestead  of  defendant  and  his  wife,  and 
that  the  latter  did  not  join  in  the  execu- 
tion of  the  contract,  does  not  render  a 
contract  with  a  real  estate  agent  to  sell, 
invalid,  as  it  was  not  a  contract  for  the 
«ale  of  the  property,  but  a  mere  agree- 
ment on  defendant's  part  to  compensate 
plaintiff  for  finding  a  purchaser.  Kepner 
».  Ford,  16  N.  D.  50,  111  N.  W.  019. 
WagerinK    oontraota. 

18.  That  one  who  orders  grain  for  fu- 
tjire  delivery  intends  the  transactions  to 
be  mere  wagers  will  not  deprive  the  broker 
nf  his  commissions  where  the  latter  buys 
in  good  faith,  contemplating  actual  deliv- 
ery. Hallet  v.  Aggergaard,  21  S.  D.  654, 
14  L.R.A.(N.S.)  1251,  114  N.  W.  696. 
IJalllltr  of  other  broker  for. 

19.  The  fact  that  a  broker  was  not  the 
grantor  named  in  a  deed  and  was  obliged 
to  share  profits  with  a  local  dealer  with 
whom  he  was  operating  does  not  prevent 
another  broker  from  maintaining  an  action 
against  him  for  commissions.  Park  v. 
Towne,  22  S.  D.  216,  116  X.  W.  1123. 

20.  In  an  action  by  a  real  estate  broker 
a^iainst  another   for  commissions  it  is  no 


defense  that  the  transaction  amounted  to 
an  exchange  of  property  where  it  appears 
that  a  house  and  lot  were  taken  in  part 
payment  of  the  land,  a  mortgage  being 
given  for  the  remainder  of  the  purchase 
price,  but  that  it  was  clearly  understood 
by  both  parties  to  the  action  that  to  effect 
the  sale  the  house  and  lot  would  have  to 
be  taken  in  part  payment.  Park  v.  Towne, 
22  S.  D.  216,  116  N.  W.  1123. 
Prlnoipal'a  withdrawal  from  coatraot 
before  sale  la  made. 

21.  While  the  vendor  may  withdraw  the 
property  from  sale  before  a  purchaser  is 
found,  and  could  not  be  compelled  by  the 
agent  or  assignor  to  complete  the  sale,  yet 
he  could  not  by  such  withdrawal  affect  the 
agent's  rights  to  a  commission  after  he 
had  found  a  purchaser  ready,  able,  and 
willing  to  take  the  property,  although 
they  might  not  have  formally  agreed  upon 
the  terms  of  the  sale  with  the  proposed 
purchaser  at  the  time  they  received  notice 
of  the  withdrawal.  I'ilden  v.  Smith, 
—  S.  D.  — ,  124  N.  W.  841. 

Sale  hj  broker  after  owner  has  sold. 

22.  A  broker  who  procures  a  purchaser 
for  certain  property  thryse  days  after  the 
property  has  been  sold  by  the  owner 
through  another  agent,  is  not  entitled  to 
his  commission  under  a  contract  signed  by 
the  owner  and  the  broker,  which  provides 
that  the  broker  has  the  right  to  sell  cer- 
tain land  "until  sold"  for  a  certain  sum, 
that  the  owner  will  help  to  find  a  buyer 
and  sell  the  same  to  the  first  person  offer- 
ing him  the  price,  and  that  when  a  pur- 
chaser is  secured  at  such  price  or  any  other 
that  the  owner  will  accept,  the  owner  will 
pav  the  broker  a  certain  commission. 
Kidman  v.  Howard,  18  S.  D.  161,  99  X. 
W.  1104. 

Sale  on  different  terms,  generally. 

23.  A  real  estate  agent  authorized  to 
find  a  purchaser,  for  which  he  was  to  re- 
ceive a  commission,  is  entitled  thereto 
when  he  procures  a  purchaser  ready,  able 
and  willing  to  purchase  at  the  price  fixed, 
and  his  right  will  not  be  defeated  Imcause 
the  owner  was  willing  to  and  did  "throw 
in"  a  lot  of  old  farm  machinery,  on  the 
ground  that  the  land  was  sold  on  differ- 
ent terras  than  those  on  which  the  agent 
was  authorized  to  find  a  purchaser.  Webb 
V.  Burroughs,  —  S.  D.  — ,  127  N.  W.  623. 
Sale  for  less  than  prioe  agreed  on. 

24.  A  real  estate  broker  who  procures  a 
purchaser  ready,  willing  and  able  to  buy 
certain  land  at  less  than  the  express  price 
stipulated  in  his  contract  with  the  owner, 
cannot  recover  his  agreed  commission,  al- 
though the  owner  sells  the  property  to 
such  purchaser  at  the  lesser  price.  Ball 
v.  Dolan,  18  S.  D.  558,  101  N.  W.  719. 

25.  A  real-estate  agent  authorized  by  ex- 
press contract  to  sell  property  at  a  certain 
price  cannot  recover  on  a  quantum  meruit 
for  the  value  of  his  services  in  finding  a 
purchaser  who  pays  less  than  that  sum, 
when!  the  owner  receives  no  benefit  from 
the  agent's  services,  although  the  agent  is 
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present  and  assists  in  the  sale,  and  the 
owner  changes  the  price.  Ball  v.  Dolan, 
21  S.  D.  619,  15  L.R.A.(N.S.)  272,  114 
N.  W.  998. 

26.  One  does  not  waive  the  provision  in 
a  contract  requiring  his  broker  to  secure 
a  certain  price  for  his  property  to  be  en- 
titled to  a  commission,  by  selling  it  for 
less  than  that  amount  to  one  introduced 
by  the  agent,  who  will  not  pay  more,  when 
he  sells  openly,  and  without  objection  by 
the  broker,  at  a  time  when  another  pur- 
chaser could  not  be  found  within  the  time 
limit.  Ball  v.  Dolan,  21  S.  D.  619,  15 
L.R.A.(N.S.)    272,  114  N.  W.  998. 

27.  Real  estate  brokers  who  under  a 
contract  to  procure  purchasers  for  land 
are  to  receive  the  excess  over  twenty  dol- 
lars an  acre  as  commission,  are  not  en- 
titled to  recover  any  commission  where  the 
evidence  disclosed  that  the  purchaser  se- 
cured the  land  at  less  than  twenty  dol- 
lars an  acre  and  does  not  disclose  that 
they  had  a  prospective  purchaser  willing 
to  pay  over  twenty  dollars  an  acre.  Ful- 
ton V.  Cretian,  17  N.  D.  335,  117  N.  W. 
344. 

Where    oontraot    for    paroIi»s«    taUm, 
generally. 

28.  Where  an  •  agent  authorized  to  find 
a  party  for  purchase  or  exchange  of  prop- 
erty has  found  such  a  party  and  brought 
him  to  his  principal  and  such  principal 
and  party  have  entered  into  a  binding  con- 
tract for  the  exchange  of  property,  the 
agent  is  entitled  to  his  commission  though 
the  contract  is  not  consummated  through 
no  fault  of  the  principal.  Minder  &  J. 
Land  Co.  v.  Brustuen, —  S.  D.  — ,  127  N. 
W.    646. 

Where  principal  refnaes  to  oarry  out 
contract  entered  into. 

29.  An  agent  employed  to  find  a  purchas- 
er for  land  entitled  to  his  compensation 
therefor  when  he  has  found  a  purchaser 
ready,  able  and  willing  to  purchase  the 
land,  and  the  principal  cannot  escape  pay- 
ment by  refusing  to  comply  with  the  terms 
of  the  contract  he  makes  with  the  pur- 
chaser so  produced  by  agent.  Lund  y. 
Bapp,  —  S.  D.  — ,  127  N.  W.  548. 

30.  Where  the  proposed  purchaser,  fur- 
nished under  a  contract  to  sell  land  by  an 
agent,  after  the  vendor  has  refused  to  con- 
vey to  the  purchaser,  purchased  other  land 
from  the  same  agent,  and  afterward  re- 
fused to  continue  negotiations  for  the  pur- 
chase of  the  former  lands,  when  the  own- 
er wished  to  resume  them,  the  agents  are 
not  thereby  deprived  of  their  right  to  com- 
missions under  the  contract  for  furnishing 
the  purchaser,  where  the  latter  was  able, 
ready  and  willing  to  buy  at  the  time.  Til- 
den  V.  Smith,  —  S.  D.  — ,  124  X.  W.  841. 

31.  A  real  estate  broker,  with  whom 
land  is  listed  for  sale  under  an  ordinary 
listing  contract,  is  entitled  to  the  com- 
mission provided  for  in  his  contract,  when 
he  presents  to  the  owner  a  purchaser  who 
is  ready,  willing  and  able  to  purchase  upon 
the  terms  specified  in  the  listing  contract 


or  upon  modified  terms  which  are  assented 
to  by  the  owner;  and  the  refusal  of  the 
owner  to  consummate  the  sale  upon  the 
terms  to  which  he  has  assented  will  not  de- 
feat the  agent's  right  to  his  commission. 
Ward  v.  McQueen,  13  N.  D.  153,  100  N. 
W.  253 

[Cited  in  note  in  17  L.R.A.(N.S.)  214, 
on  power  of  real-estate  broker  to  make 
contract  of  sale.] 

32.  Defendant  made  a  contract  with 
plaintiff  whereby  the  latter  was  employed 
to  effect  a  sale  of  the  former's  land  witliin 
a  given  period  for  cash  so  as  to  yield  the 
defendant  $2,500,  and  the  plaintiff  was  to 
receive  as  her  compensation  all  that  she 
could  obtain  for  the  land  above  that  sum. 
Plaintiff  procured  a  purcliaser,  who  agreed 
to  buy  tlie  land  for  $2,880,  and  slie  made 
an  arrangement  with  him  whereby  the  sum 
of  $2,600  cash  was  to  be  paid  to  defend- 
ant, and  plaintiff  would  receive  the  pur- 
chaser's notes  secured  by  mortgage  on  the 
land  for  the  remainder  of  the  purchase 
price.  The  sale  was  prevented  by  defend- 
ant's refusal  to  convey.  Held,  that  defend- 
ant is  liable  to  the  plaintiff  for  the  loss 
which  she  suffered.  Canfield  v.  Orange, 
13  N.  D.  622,  102  N.  W.  313. 

Where  pnrchaaer  faila  to   earry  ont 
contract. 

33.  A  contract  to  furnish  a  purchaser 
for  land  to  be  paid  for  in  merchandise  at 
wholesale  prices,  with  a  certain  per  cent 
added  for  freight,  etc.,  is  not  performed 
so  as  to  entitle  the  agent  to  premiums  for 
such  sale,  where  the  owner  of  the  merchan- 
dise is  unable  or  unwilling  to  furnish  the 
wholesale  invoice  lists,  or  to  furnish  any 
means  of  ascertaining  the  wholesale  price. 
Minder  &  J.  Land  Co.  T.  Brustuen, . — S.  D. 
— ,   124  N.  W.  723. 

Sufficiency     of     broker's     eomplianee 
with  oontraot,  generally. 

34.  A  real-estate  broker  does  not  earn 
his  commission  by  producing  a  customer 
willing  and  able  to  pay  the  required  price 
in  cash  for  the  property,  where  his  author- 
ity is  to  sell  for  a  certain  price,  payable  a 
certain  amount  down,  and  the  remainder  in 
yearly  instalments,  with  interest.  Jepsen 
V.  Marohn,  22  S.  D.  693,  21  L.R.A.(N.S.) 
935,  119  N.  W.  088. 

35.  A  broker,  with  whom  lands  are  list- 
ed for  sale,  before  he  can  recover  commis- 
sions for  procuring  a  purchaser,  must  have 
found  a  purchaser  with  cash  in  hand,  and 
evidence  that  the  proposed  purchaser  has 
an  abundance  of  property  out  of  which 
the  required  payment  might  be  made  is  not 
sufficient  to  show  that  he  -was  ready  and 
willing  to  purchase.  Watters  v.  Dancey, 
23  S.  D.  481,  122  N.  W.  430. 

30.  Plaintiff  was  entitled  to  his  commia- 
sions  on  the  sale  of  land,  under  a  contract 
providing  that  the  defendant  would  pay 
him  "for  services  rendered  in  sales  of  land 
made  by"  plaintiff's  assistance  at  a  cer- 
tain sum  per  acre,  where  plaintiff  interest- 
ed purchasers  in  land,  which  they  subse- 
quently bought,  although  they  commmiicat- 
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e<l  with  another  agent  of  defendant  and 
the  sale  was  actnallr  consummated  through 
Iiiiii.  Wyckoff  ▼.  Kerr,  —  S.  D.  — ,  123 
X.  W.  733. 

37.  Plaintiff. entered  into  a  contract  with 
defendant  whereby  plaintiff  was  to  fur- 
nisb  a  purchaser  for  the  defendant's  land 
before  April  Ist.  The  plaintiff  produced 
a  purchaser  who  was  able,  ready  and  will- 
ing to  buy.  The  willirf^iess  was  communi- 
cated to  the  plaintiff  on  Feb.  18th.  He 
had  gone  and  looked  over  the  land  on  Feb. 
15th,  in  the  morning.  On  Feb.  15th,  the 
defendant  revoked  the  right  to  sell.  Held 
that  the  plaintiff  had  complied  with  the 
terms  of  the  contract  to  furnish  a  pur- 
enaser,  so  as  to  entitle  them  to  their  com- 
missions therefor.  Tilden  t.  Smith,  —  S. 
D.  — ,  124  N.  W.  841. 

38.  In  an  action  by  a  broker  for  com- 
missions for  having  found  a  purchaser  for 
lands  listed  with  him,  he  roust  prove,  be- 
fore be  can  recover,  that  he  has  found  and 
produced  and  brought  to  the  landowner 
a  purchaser  who  is  ready,  willing  and  able 
to  enter  into  a  contract  to  purchase  with 
the  landowner  on  the  prescribed  terms;  or 
in  lieu  of  producing  a  purchaser,  he  must 
show  that  he  has  obtained  from  such  pur- 
chaser a  valid  and  binding  contract  in 
favor  of  the  landowner,  that  might.be  en- 
forced by  the  landowner  himself  In  case 
of  a  breach  or  default  in  the  terms  thereof, 
and  it  is  not  sufficient  that  the  contract  is 
made  to  purchase  the  land  from  the  agent. 
Watters  v.  Dancey,  23  8.  D.  481,  122  N. 
W.  430. 

39.  Under  a  contract  whereby  defendant 
agreed  to  pay  plaintiffs  a  commission  of 
tlOO  for  obtaining  the  sale  to  him  of  cer- 
tain real  property  at  a  stated  price,  it 
is  incumbent  upon  plaintiffs,  in  an  action 
to  recover  such  commission,  to  prove  that 
the  person  produced  as  such  owner  of  the 
property  was  willing  to  sell  at  such  stated 
price  and  also  that  such  person  was  able 
to  convey  a  merchantable  title  to  defendant. 
Anderson  v.  Johnson,  16  N.  D.  174,  112 
N.  W.  139. 

40.  In  an  action  to  recover  commissions 
for  sale  of  lands  plaintiffs  claimed  that 
under  the  contract  they  were  to  aid  and 
assist  in  making  sales  K>r  which  they  were 
to  receive  as  compensation  $1  per  acre  on 
lands  previously  listed  by  defendant  and 
a  sum  equal  to  one-half  the  commissions 
that  should  be  made  on  the  sale  of  any 
lands  subsequently  listed  by  either  of  the 
parties.  Plaintiffs  did  render  service  and 
some  sales  were  made.  Held:  that  as  to 
any  land  that  had  been  listed  prior  to 
the  agreement  and  unsold  and  in  the  sale 
of  which  plaintiffs  assisted  they  were  to 
receive  $1  per  acre  commission  when  sold, 
and  as  to  lands  subsequently  listed  they 
should  receive  one-half  the  commissions  or 
pto&ta  on  the  sale.  Dickinson  v.  Hahn,  23 
8.  D.  66,   119  N.   W.  1034. 

41.  Defendant,  an  owner  of  lands,  author- 
ized plaintiff,  as  his  agent,  to  procure  a 
purchaser  of  his  lands  for  cash  or   some 

Supp.  Dak.  Dig.— 12. 


party  to  trade  a  stock  of  goods  therefor, 
plaintiff  to  receive  as  commission  all  above 
a  net  price  to  defendant.  Plaintiff  found 
a  party  to  trade  a  stock  of  goods  for  the 
land  and  made  a  written  contract  with 
him,  naming  himself  as  owner,  which  was 
contrary  to  terms  prescribed  by  defendant, 
and  unauthorized.  On  learning  of  transac- 
tion, defendant  was  desirous  of  exchanging 
the  land  and  receiving  the  goods,  and  there- 
upon a  bond  was  executed  by  the  purchaser, 
the  agent  and  the  principal,  wherein  the 
purchaser  recognized  defendant  as  the  own- 
er of  the  land  and  as  purchaser  of  the 
goods,  title  to  which  the  purchaser  warrant- 
ed, and  defendant  purported  to  ratify  the 
act  of  the  agent,  and  thereafter  commenced 
invoicing  the  goods.  Held:  there  was  a 
substitution  of  parties,  and  plaintiff  was 
entitled  to  the  commission  earned.  Minder 
&  J.  Land  Co.  v.  Brustuen,  —  S.  D.  — , 
127  N.  W.  546. 


III.    LlABILITT    OF    BB0KI8. 

Extent  of  recovery  against,  see  Damagea, 

40,  41. 
Burden  of  proof  as  to  broker's  negligence, 

see   Evidence,   151. 

42.  Where  a  real  estate  agent,  having  the 
agency  to  rent  and  to  And  a  purchaser 
for  land,  by  virtue  of  such  agency  learns 
the  true  value  of  the  land,  and  secures  a 
transfer  to  another  for  a  less  value,  and 
then  sells  to  a  third  person  for  the  true 
value,  keeping  the  difference,  he  will  be 
held  accountable  to  his  principal  for  such 
excess.  Durand  v.  Preston,  —  S.  D.  — ,  128 
N.  W.   129. 

43.  A  land  broker  who  neglected  to  as- 
certain the  true  amount  of  an  incumbering 
debt  and  interest  which  his  principal  as- 
sumed is  liable  for  the  amount  which  the 
principal  was  legally  compellable  to  pay 
because  of  the  neglect,  but  not  for  aug- 
mented interest  after  maturity  of  which 
there  was  no  constructive  or  actual  notice. 
Hinricks  v.  Brady,  23  S.  D.  250,  121  N. 
W.  777,  Reversing  20  S.  D.  599,  108  N. 
W.  332. 

44.  A  real  estate  broker  was  guilty  of 
negligence  and  liable  to  his  principal  for 
overpayment  required  on  a  mortgage,  the 
broker  being  engaged  to  purchase  land  at 
a  specified  price,  on  which  a  mortgage  ex- 
isted, in  the  record  of  which  niid  in  the 
mortgage  itself  was  a  recital  that  the 
mortgage  bore  interest  at  6  per  cent,  where- 
as the  note  for  which  the  mortgage  was  giv- 
en as  security  provided  that  it  should  bear 
interest  at  12  per  cent  after  maturity  and 
that  the  unpaid  interest  thereon  was  to 
draw  interest  at  the  same  rate  after  due,  as 
a  result  of  which  the  principal  was  required 
to  pay  a  large  amount  to  release  the  mort- 
gage.' Hinricks  v.  Brady,  20  S.  D.  509, 
108  N.  W.  332,  Reversed  in  23  S.  D.  250, 
121  N.  W.  777. 
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45.  A  Teal  estate  broker  was  guilty  ot 
negligence  in  failing  to  ascertain  and  de- 
duct the  amount  of  taxes  from  the  pur- 
chase price  paid  to  the  vendor,  where  the 
principal  buys  land  at  a  specified  price 
and  assumes  the  incumbrances;  as  a  re- 
sult of  which  the  principal  is  compelled 
to  pay  the  taxes  due  on  the  land  at  the 
time  of  the  purchase.  Hinricka  v.  Brady, 
20  S.  D.  699,  108  N.  W.  332,  Reversed  in 
23  S.  D.  250,  121  N.  D.  777. 


IV.   Editobiax   Notes. 

Who  must  bear  loss  where  merchandise 
broker  fails  to  pay  over  purchase  price 
to  seller.-  8  L.R.A.(N.S.)   474. 

Duties  and  liabilities. 

Rights,  duties  and  liabilities  of  brokers. 
93  Am.  Dec.  171. 

Duty  of  stock  broker  to   client. 

75  Am.  Dec.  313. 

Rights  and  remedies  of  brokers  and  their 
clientis  in  case  of  purchases  on  margin. 

74   Am.   St.   Rej).  470. 

Duty  of  broker  to  impart  to  principal 
knowledge  of  favorable  terms  offered  or 
acceptable  by  customer. 

25  L.RJV.(N.S.)    737. 

Liability  of  real-estate  broker  overstating 
owner's  minimum  price. 

21    L.R.A.(N.S.)    305. 
Antliorlty. 

Power  of  legislature  to  require  written 
authority  for  offering  another's  real  estate 
for  sale.  12   L.R.A.(N.S.)    707. 

Power  of  real-estate  broker  to  make  con- 
tract of  sale. 
17  L.R.A.(N.S.)  211;  23  L.R.A.(N.S.)  982. 

Broker's  right  to  make  sale  as  exclusive 
of   owner's.  24   L.R.A.(N.S.)    279. 

Right  of  broker  to  purchase  realty  listed 
with  him.  20  L.R.A.(N.S.)    1158. 

Lapse  of  time  as  terminating  authority 
of  real-estate  broker.  16  L.R.A.(N.S.)  431. 
Compensation. 

Broker's  right  to  commissions. 

28   Am.   St.   Rep.   546. 

Brokers'  commissions  on  unauthori;'ed 
sales.  38    Am.    St.    Rep.   807. 

What  constitutes  employment  of  broker 
entitling  him  to  commissions  otherwise 
earned.  27   L.R.A.(N.S.)    786. 

Rights  to  commissions  as  between  several 
real  estate  brokers   instrumental  in  effect- 
ing sale. 
23  L.R.A.(N.S.)   104;  27  L.R.A.(N.S.)   185. 

Broker's  right  to  commission  on  failure 
of  employer's  title. 
3  L.R.A.(N.S.)   576;  24  L.R.A.(N.S.)  1182. 

Broker's  right  to  commission  where  pur- 
chaser procured  is  financially  unable  to  per- 
form. 20  L.r;a.(N.S.)    1168. 

Right  to  commissions  on  sale  made  by 
owner  in  ignorance  of  broker's  instrumen- 
tality. 8  L.R.A.(N.S.)    353. 

Right  to  commissions  where  broker  pro- 
cures purchaser  at  owner's  price,  but  on 
slightly  different  terms,  and  owner  refuses 
to  consummate  sale.      21  L.R.A.(N.S.)  935. 


What  constitutes  listing  of  property  or 
employment  of  broker  within  contract  prom- 
ising a  commission  therefor  in  case  property 
is  withdrawn  or  no  sale  made. 

24  L.R.A.(N.8.)   562. 

Commissions  of  real-estate  broker  acting 
for  both   parties.         24  L.R.A.(N.S.)    659. 

Effect  of  contract  making  broker's  right 
to  commissions  dependent  upon  "sale"  or 
other  condition  bejttnd  that  ordinarily  im- 
plied. 29  L.R.A.(N.S.)   533. 

Right  to  commissions  where  broker  with 
principal's  consent  becomes  purchaser. 

31  L.R.A.(N.S.)  636. 

Effect  upon  right  to  commission,  of  fact 
that  owner  sells  to  broker's  customer  at. 
reduced  price.  15  L.R.A.(N.S.)  272. 

Right  to  commission  where  sale  or  loan 
fails  because  of  owner's  refusal  to  indem- 
nify against  encumbrances. 

16  L.R.A.(N.S.)  187. 

Right  to  commissions  where  sale  fails  be- 
cause of  inaccuracy  of  owner's  representa- 
tions. 15  L.R.A.(N.S.)    1262. 

Right  to  commission  on  sale  by  owner 
after,  to  customer  introduced  within,  time- 
limited.  21  L.RJV.(N.S.)    328. 

Right  of  broker  to  recover  commissions  or 

advances  in  furthering  wagering  contract. 

11  L.R.A.(N.S.)  675- 


BBOTHEL. 

Disorderly  Houses. 


BUILDING    AND    I<OAN    ASSOOXA>- 
TION. 

The  court  will  apply  the  excess  above  the- 
legal  rate  of  interest  in  satisfaction  of  the 
principal  obligation,  where  the  premium 
was  arbitrarily  fixed,  and  the  aggregate- 
amount  paid  as  premium,  together  with  the 
stipulated  interest,  was  greater  than  the 
legal  rate,  under  the  by-laws  of  a  building- 
and  loan  association  and  S.  D.  Rev.  Civ. 
Code  §  816  providing  that  funds  in  the- 
treasury  can  be  loaned  only  to  the  stock- 
holder bidding  the  highest  premium  in  open 
meeting.  Clarke  t.  Conners,  18  S.  D.  600.. 
101  N.  W.  883. 

Editorial  notes. 

Building  and  loan  associations. 

69  Am.  Dec.  150. 
Validity  and  effect  of  statute  requiring 
deposit  of  securities  by  building  and  loan 
association  as  prerequisite  to  right  to  trans- 
act business.  9  L.R.A.(N.S.)  461. 
Effect  of  insolvency  of  loan  association  on 
rights  and  liabilities  of  members. 

61   Am.  St.  Rep.   24. 
Transfer  of  amount  from  another  build- 
ing association ;  principal  of  loan. 

4  L.R.A.(N.S.)    98. 
Power    of    loan    association    to    borrow 
monev  to  pay  withdrawing  members. 

20  L.R.A.(N.S.)    303- 
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Change  of  plan  of  building  and  loan  asso- 
ciation; effect  on  contract. 

4  L.R.A.(N.S.)  1047. 
Right  of  building  and  loan  i^ssociation  to 
transfer  loan  made  to  member. 

,  4  L.R.A.(N.S.)   439. 


Binu>iirGn. 


Freight  car  as,  see  Arson. 

As  a  fixture,  see  Fixtures;  Insurance,  63. 

Kigbt  to  use  street  for  moving  of,  see  High- 
ways, 16. 

Liability  for  damages  by  moving  in  high- 
way, see  Highways,   21. 

Liability  of  landlord  for  injury  by  fall  of, 
see  Landlord  and  Tenant,  10. 

Liability  of  owner  for  injury  by  collapse  of, 
see  Negligence,  1. 

.\g  to  party  walls,  see  Party  WaU. 

Public  buildings,  see  Public  Buildings. 

Effect  of  removal  of,  on  tax  lien,  see  Taxes, 
232. 

Hie  limits. 

Estoppel  by  contract  as  to,  see  Estoppel,  74. 

Injunction  against  removal  of  wooden  build- 
ing erected  within  fire  limits,  see  In- 
junction,  9. 

1.  The  imposition  of  a  license  fee  upon 
a  business  carried  on  in  a  wooden  building 
within  the  fire  limits  of  the  city  for  sev- 
eral montlis  after  expiration  of  the  time 
fixed  for  removal  of  the  building  under  the 
contract  permitting  its  erection  is  not  suffi- 
cient to  show  an  extension  of  time  for  such 
removal.  Clark  v.  Deadwood,  22  8.  D.  233, 
18  L.K.A.(N.S.)   402,  117  N.  W.  131. 

2.  One  who  has  stipulated,  in  considera- 
tion of  being  permitted  to  place  a  wooden 
building  within  the  fire  limits  of  a  city, 
that  it  may  be  torn  down  at  his  expense 
in  case  be  fails  to  remove  it  at  the  ex- 
piration of  the  stipulated  period,  cannot 
abject  to  the  city  acting  under  the  stipu- 
lation after  he  has  failed  to  obey  a  notice 
to  remove  the  building,  if  he  cannot  show 
any  extension  of  the  time  for  its  removal. 
CUrk  V.  Deadwood,  22  H.  D.  233,  18  L.R.A. 
(N.S.)  402,  117  N.  W.  131. 

3.  A  municipal  ordinance  declaring  it 
vslawful  to  construct  any  wooden  building 
within  the  fire  limits  of  the  city  is  not 
violated  by  a  repairing  or  remodeling  of  a 
wooden  building,  unless  it  is  done  to  the 
extent  of  substantially  erecting  a  "new 
building"  as  that  word  is  commonly  under- 

,  stood.    Mayville  v.  Rosing,  —  N.  D.  — ,  26 
'L.R.A.(N.8.)   120,  123  N.  W.  393. 

4.  To  violate  a  municipal  ordinance  de- 
claring it  unlawful  to  construct  any  wooden 
building  within  the  established  fire  limits 
of  a  city,  the  acts  must  be  brought  within 
the  terms  of  the  ordinance,  or  synonymous 
terms,  or  terms  included  within  the  terms 
of  the  ordinance;  and  the  words  "repairing" 
»nd  "remodeling"  are  not  synonymous,  or 
included  within  the  meaning  of  the  word 
"building."  Mayville  v.  Rosing,  —  N.  D. 
-r  26  L.R.A.(N.S.)   120,  123  N.  W.  393. 


.5.  No  conviction  can  be  had  under  a 
municipal  ordinance  declaring  it  unlawful 
to  construct  any  wooden  building  within  the 
established  fire  limits  of  the  city,  solely  on 
the  fact  that  the  acts  complained  of  are 
within  the  spirit  or  purpose  of  the  ordi- 
nance. Mayville  v.  Rosing,  —  N.  D.  — , 
26  L.R.A.(N.S.)   120,  123  N.  W.  393. 

6.  The  changing  of  a  wooden  building 
42  feet  long,  24  feet  wide,  and  10  feet  high 
at  tne  highest  point  outside  of  a  skylight 
about  17  feet  high  at  its  highest  point,  the 
sides  of  which  building  were  of  unequal 
height,  by  the  removal  of  the  roof  and 
skylight,  and  the  raising  of  the  building, 
except  at  the  front,  3}  feet  on  one  side  and 
7}  feet  on  the  other,  thereby  making  the 
sides  of  equal  height;  and  the  building  of 
an  addition  on  the  rear  16  feet  of  the  upper 
part,  which  addition  contains  four  rooms 
and  has  a  peaked  roof,  the  peak  of  which  is 
17  feet  and  the  base  12  feet  from  the 
ground;  the  front  of  the  building  not  being 
changed  as  to  height  or  appearance,  and  the 
only  cliange  in  the  appearance  of  the  sides 
oeing  that  made  by  the  increased  height, — 
does  not  constitute  a  violation  of  a  mu- 
nicipal ordinance  declaring  it  unlawful  to 
construct  a  wooden  building  within  the  fire 
limits  of  the  city.  Mayville  v.  Rosing,  — 
N.  D.  — ,  26  L.R.A.(N.S.)  120,  123  N.  W. 
393. 

Editorial  notes. 

Constitutionality  of  building  regulations. 
93  Am.  St.  Rep.  405. 
Revocability  of  municipal   building  per- 
mit. 1  L.R.A.(N.S.)   458. 
Constitutionality  of  statute  or  ordinance 
limiting  height  of  building. 

23  L.R.A.(N.S.)  1160. 
Moving  building  within   as  violation  of 
prohibition    against    erection    within    fire 
limits.  24  L.R.A.(N.S.)  457. 

Power  of  municipality  granting  permis- 
sion to  build  or  repair  wooden  building 
within  fire  limits  to  limit  time  of  continu- 
ance of  structure.  18  L.R.A.(N.S.)  402. 
What  constitutes  repair,  reconstruction, 
alteration,  etc.,  of  building  within  fire-limit 
statute  or  ordinance.  26  L.R.A.(N.S.)  124. 
Power  to  require  removal,  or  to  prohibit 
repairs,  of  wooden  building  within  fire  lim- 
ts  when  damaged  by  fire. 

21  L.R.A.(N.S.)  454. 
Remodeling,   reconstructing,  or  augment- 
ing building  as  within  fire-limit  statute  or 
ordinance.  20  L.R.A.(N.S.)   120. 

What  is  a  sufficient  compliance  with  or- 
dinance requiring  use  of  noncombustible 
'milding  material.  2  L.R.A.(N.S.)   483. 

Conclusiveness   of   official   certificate   ap- 
nroving  fire  escapes.      1  L.R.A.(N.S.)  1091. 
Change  of  ordinance  requiring  fire  escapes 
after  compliance  therewith. 

2  L.R.A.(N.S.)    .-598. 
Liability  for  injuries  caused  by  lack  or 
'nsufficiency  of  fire  escape. 

10  L.R.A.(N.S.)  177. 
Liability  for  injuries  caused  by  lack  or 
insufficiency  of  fire  escape. 

21  L.R.A.(N.S.)   178. 
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Liability  of  hotel  owner  for  failure  to  pro- 
vide fire  escapes.        119  Am.  St.  Rep.  791. 


»»» 


BUBDEN  OF  PROOF. 

In  general,  see  Evidence,  II. 

Burden  of  showing  that  errors  were  pre- 
judicial, see  Appeal  and  Error,  900. 

In  proceedings  for  dissolution  of  attach- 
ment, see  Attachment,  III.  d,  4. 

Instruction  on  question  of,  see  Trial,  VI.  e, 
2,  b. 


BUBOLABT. 


Prejudicial  error  in  refusing  instruction  on 
prosecution  for,  see  Appeal  and  Error, 
1058. 

Admissibility  of  evidence  of  recent  posses- 
sion of  stolen  property,  see  Evidence, 
744. 

Sufficiency  of  proof  of,  see  Evidence,  XI.  n, 
5. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  81. 

Necessity  for  request  for  instruction  in 
prosecution  for,  see  Trial,  297. 

Instructions  in  prosecution  for,  see  Trial, 
365,  427. 

1.  The  included  ofTense  defined  by  S.  D. 
Rev.  Code  Crim.  Proc.  §  671,  making  it  a 
misdemeanor  to  enter  a  building,  under 
circumstances  not  amounting  to  burglary, 
with  intent  to  commit  felony,  is  not  one  of 
the  degrees  of  the  crime  of  burglary,  but 
is  an  entirely  independent  crime,  and  has 
no  application  thereto.  State  v.  Vierck,  23 
8.  D.  166,  120  N.  W.  1098. 

2.  In  a  prosecution  for  burglary,  under 
S.  D.  Rev.  Pen.  Code,  §  666,  subd.  2,  pro- 
viding that  any  person  who  breaks  or  en- 
ters any  building  in  which  any  property  is 
kept,  with  intent  to  steal  therein  or  to  com- 
mit any  felony,  is  guilty  of  burglary,  a 
charge  by  the  court,  where  the  information 
charges  both  breaking  and  entering,  that 
"breaking"  may  consist  in  unlatching  a  door 
and  opening  it,  or  unlocking  a  door  and 
opening  it,  or  in  opening  a  door  which  is 
shut  but  is  neither  locked  nor  latched,  or 


anything  by  which  any  obstruction  to  enters 
ing  the  building  by  the  body  is  removed, 
correctly  states  the  law  as  to  breaking. 
StaU  T.  Vierck,  23  S.  D.  166,  120  N.  W. 
1098. 

Editorial  notes. 

Essentials  of  burglary. 

2  Am.  St  Rep.  383. 
Ownership  of  property  burglarized. 

16  Am.  St.  Rep.  24. 
Burglary  by  raising  partly  open  window. 
17  L.R.A.(N.S.)  1102. 
Burglary  by  forcing  screen  door  or  win- 
dow. 17    L.R.A.(N.S.)    1100. 
Possession  of  recently  stolen  property  as 
evidence   of   burglary. 

12   L.R.A.(N.S.)    199. 


*«» 


BUBIAL. 

Expense  of,  see  Funeral  Expenses. 

Editorial  aote. 

Validity    of    regulation    requiring    death 

certificate   as  condition   of   burial   permit. 

6  L.R.A.(N.S.)    727. 


BUSINESS. 


Due  process  of  law  in  regulation  of,  see 
Constitutional  Law,  II.  b,  2. 

Right  of  foreign  corporation  to  engage  in, 
see   Corporations,   V. 

Combinations  in  restraint  of,  see  Monopoly. 


BT-I^WS^ 


Of  corporations,  see     Corporations,  L 

Of  fraternal  association,  presumption  of 
change  of  beneficiary  in  accordance 
with,  see  Evidence,  38. 

Of  fraternal  society,  admissibility  in  evi- 
dence,  see   Evidence,    381. 

Of  insurance  company,  see  Evidence,  780; 
Insurance,    19,    20,    64,    65,    92. 

Of  municipality,  see  Municipal  Corpora- 
tions,   V. 


CALENDAB. 

See  Trial,  III.  d. 

#»♦ 


c 


OANAI.S. 

Editorial  notes. 

Canal    as    navigable    water. 

22  L.R.A(N.S.)  435. 

Construction    and    operation    of    canals. 

61  L.R.A.  833. 


CANCELATION   OF   INSTB1TMENT8. 

Parties  in  aetion  for,  see  Action  or  Suit, 

69. 
Cancelation    of    record    of    mortgage,    oee 

Mortgage,  VI.  c. 
Cancelation    of    contracts,    generally,    see 

Contracts,  VI.  b. 
Cancelation    of    contract    for    purchase    of 

land,  see  Vendor  and  Purchaser,  II.  d. 
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Of  fraudulent  issue  of  stock,  see  Corpo- 
rations, 20,  23,  24. 

Of  deeds,  see  Deeds,  II.  e. 

Of  insurance  policy,  see  Insurance,  II.  c. 

Of  satisfaction  of  record,  see  Judgment, 
143a. 

Laches  preventing  maintenance  of  action  to 
cancel  stock  fraudulently  issued,  see 
Limitation  of  Actions,  20,  21. 

Of  mortgage  deed  as  requisite  to  having  in- 
valid certificate  of  foreclosure  sale 
canceled,    see   Mortgage,   122. 

SufBciency  of  complaint  in  action  for,  see 
Pleading,  214. 

Of  entry  on  public  land,  see  Public  Lands, 
m.  f. 

In  action  for  specific  performance,  see 
Specific  Performance,  41. 

Right  to  jury  trial,  see  Trial,  17,  21. 

Effect  of  failure  to  find  in  action  for,  see 
Trial,  445. 

Editorial  note. 

Cancelation  of  instrument  notwithstand- 
ing defense  at  law.     9  Am.  St.  Bep.  859. 


CAiroiDATES. 


Libel  of,  see  Libel  and  Slander,  13-16. 
Mandamus  to  compel  placing  of  names  of, 

on  ballots,  see  Mandamus,  28,  29,  38, 

46. 
Placing  of  names  of,  in  ballot,  see  Voters 

and  Elections,   IL   e. 


4«» 


CAPITAI.. 

Of  corporation,  see  Corporations. 


CAPITAL  OFFEK8E. 

Right  to  bail  in  case  of,  see  Bail  and  Recog- 
nizance, 1-3. 


OAFITAI.  PUmSHMENT. 

b  pest  facto  law  as  to  place  of  confine- 
ment pending  execution,  see  Constitu- 
tional Law,  3-6. 


CAPITOL. 


A»  to  county  seat,  see  Counties,  I.  e. 

Contracts  by  state  capitol  commission  for 
erection  of,  see  State  Capitol  Com- 
mission. 


CABIi. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence,  II.  h. 
Opinion    evidence    as    to,    see    Evidence, 

VII.  g. 
Question  for  jury  as  to,  see  Trial,  FV.  m. 


♦  «» 


CAPITOL  COMMISSIOir. 

See  State  Capitol  Commission. 


4»» 


CARBIEBS. 

I.  Who  ABE  CoiiiiOTH  Cabbikbs. 
II.  Rights,  Duties,  and  Liabilitibs. 

a.  As    to    PasBengera    and   Other 

Persona. 

b.  Aa  to  Freight. 

1.  In  General. 

2.  Duty  as  to  Accepting. 

3.  Licbility  for  Loss. 

4.  Carrying  Live  Stock. 

6.  Contracts  to  Limit  Liabili- 
ty. 

III.  GOVERNMENTAI,       CONTBOL;       RATES; 
DiSdBIMIRATION. 

IV.  Editobial  Notes. 

Constitutionality  of  statute  fixing  max- 
imum rates,  see  Constitutional  Law, 
61a. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  II.  f. 

Admissibility  of  records  of,  see  Evidence, 
IV.   r. 

Liability  of  express  company  to  revenue 
tax  as  dealer  in  liquor,  see  Internal 
Revenue,  3. 

Liability  for  act  of  station  agent  in  kill- 
ing person  calling  at  station,  see  Mas- 
ter and  Servant,  26. 


I.  Who  ABE  Common  Cabbiebs. 

1.  One  who  attempts  to  use  a  plank 
placed  to  facilitate  access  to  a  standing 
street  car  for  the  purpose  of  entering  the 
same  as  a  passenger  is  entitled  to  the 
rights  of  a  passenger,  although  he  has  not 
been  expressly  accepted  as  such  by  an  em- 
ployee of  the  car,  or  paid  fare  or  purchased 
a  ticket.  Messenger  v.  Valley  City  Street 
i,  I.  R.  Co.  —  N.  D.  — ,  —  L.R.A.(N.S.) 
— .  128  N.  W.  1023. 

2.  An  express  company  offering  to  carry 
money  on  payment  of  its  reasonable  charge 
therefor  is  a  carrier  of  money  within  S. 
D.  Rev.  Civ.  Code,  1903,  §  1577,  providing 
that  everyone  who  offers  to  carry  persons, 
property  or  messages,  is  a  common  carrier 
of  whatever  he  thus  offers  to  carry.  Piatt 
v.  Le  Cocq,  160  Fed.  391. 


II.  Rights,  Duties,  akd  Liabiuties. 
a.  As  to  Passengers  and  Other  Persons. 

Prejudicial  error  in  instructions  as  to,  see 
Appeal  and  Error,  1020. 
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Presumption  as  to  negligence  of  carrier, 
see  Evidence,  117. 

Opinion  evidence  as  to  negligence  of  car- 
rier's employees,  see  Evidence,  470. 

Relevancy  of  evidence  as  to  negligence,  see 
Evidence,  721. 

Admissibility  of  evidence  aa  to  carrier's 
negligence,  see  Evidence,  791. 

Sufficiency  of  evidence  as  to  cause  of  in- 
jury to  passenger,  see  Evidence,  953. 

Instruction  as  to,  see  Trial,  411. 

Question  for  jury  as  to  negligence,  see 
Trial,  IV.  m,  6. 

3.  It  is  the  duty  of  a  common  carrier 
to  provide  reasonably  safe  approaches  to 
its  cars,  and  to  provide  sucn  approaches 
with  lights  at  night.  Messenger  v.  Valley 
City  Street  &,  I.  R.  Co.  —  N.  D.  — ,  — 
L.R.A.(N.S.)  — ,  128  N.  W.  1023. 
EJeotlon. 

4.  A  passenger  who  accepts  from  a  car- 
rier's agent  a  ticket  for  interstate  pas- 
sage at  a  through  rate  which,  under  the 
rules  of  the  Commission,  does  not  allow 
stop-over  privileges,  cannot  hold  the  car- 
rier liable  in  damages  for  his  expulsion 
from  the  train  in  case  he  attempts  to  ex- 
ercise such  privileges,  although  the  marks 
necessary  to  show  the  limited  character  of 
the  ticket  are  not  placed  upon  it.  Melody 
V.  Great  Northern  R.  Co.  —  S.  D.  — , 
.30  L.R.A.(N.S.)   568,  127  N.  W.  543. 

6.  Where  the  agent  of  a  carrier  issues 
a  ticket  for  transportation  in  violation  of 
the  terms  and  conditions  contained  in  the 
orders  of  the  Interstate  Commerce  Com- 
mission, such  ticket  does  not  entitle  the 
passenger  to  ride,  and  the  conductor  is  not 
required  to  accept  it,  and  the  company  iB 
not  liable  for  ejecting  the  passenger. 
Melody  v.  Great  Northern  R.  Co.,  —  S.  D. 
— ,  30  L.R.A.(N.S.)  568,  127  N.  W.  643. 

b.  A»  to  Freight. 

1.  In   General. 

Law  governing  contracts  as  to,  see  Conflict 

of  Laws,  I.  c. 
Presumption  as  to  reasonableness  of  rules, 

see  Evidence,  92. 
Presumption  as  to  termination  of  liability, 

see  Evidence,  116. 

6.  A  common  carrier  has  the  right  to 
conduct  its  own  business  according  to  law, 
free  from  the  interference  of  strangers. 
Piatt  V.  Le  Cocq,  15  L.R.A.{N.S.)  558,  85 
C.  C.  A.  621,  158  Fed.  723. 

2.  Duty  as  to  Accepting. 

7.  A  carrier  may  make  rules  for  its 
conduct  which  fix  the  times,  places,  meth- 
ods, and  forms  in  which  it  yill  receive 
the  commodities  it  offers  to  transport. 
Piatt  V.  Le  Cocq,  15  L.R.A.(N.S.)  558,  85 
C.  C.  A.  621,  158  Fed.  723. 

8.  The  reasonableness  of  the  time  with- 
in which  a  common  carrier  must  receive 
money  or  goods  for  transportation  is  to 
be  measured  primarily  by  its  relation  to  the 


transportation  of  the  property  and  the 
business  of  the  carrier  with  secondary  and 
proper  consideration  to  the  business  of  its 
customers.  Piatt  t.  Le  Cocq,  15  L.R.A. 
(N.S.)  558,  85  C.  C.  A.  621,  158  Fed.  723. 

9.  Although  a  common  carrier  is  re- 
quired, by  S.  D.  Rev.  Civ.  Code,  §.1578,  to 
receive  at  reasonable  times  goods  of  the 
kinds  it  undertakes  to  transport,  no  duty 
is  imposed  upon  it  to  receive  money  or 
goods  and  thereby  to  assume  liability  for 
tlieir  safe-keeping  and  insurance,  an  im- 
reasonable  time  before  the  transportation 
can  begin.  Piatt  t.  Le  Cocq,  15  L.R.A. 
(N.S.)  558,  85  C.  C.  A.  621,  158  Fed.  723. 

10.  A  rule  of  an  express  company  requir- 
ing the  refusal  of  packages  of  specie  and 
currency  for  transportation  from  a  bank 
on  the  day  preceding  the  departure  of  the 
trains  carrying  express  matter  to  the  des- 
tination of  the  packages,  is  not,  as  to  a 
city  from  which  the  only  trains  carryine 
such  matter  start  between  6:29  and  7:46 
A.  u.,  unreasonable,  unlawful,  or  unjust, 
where  the  bank  has  adequate  means  for 
safely  keeping  the  packages  over  night,  and 
the  express  company  does  not  have,  al- 
though other  express  companies  in  such 
city  receive  packages  on  the  preceding  day, 
and  the  particular  express  company  re- 
ceives incoming  packages  of  money  which 
are  not  delivered  until  the  following  day. 
Piatt  V.  Le  Cocq,  15  L.R.A.(N.S.)  558,  85 
C.  C.  A.  621,  158  Fed.  723,  reversing  150 
Fed.  391. 

3.  Liability  for  Loss. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  94-97. 

SuflSciency  of  evidence  of  company's  neg- 
ligence in  loss  by  fire,  see  Evidence, 
857. 

Sufficiency  of  evidence  of  value  of  property 
converted,  see  Evidence,  970. 

Sufficiency  of  evidence  of  conversion  by 
carrier,  see  Evidence,  1006,  1007. 

Direction  of  verdict  on  question  of,  see 
Trial,  276. 

Demand  as  prerequisite  to  action  for  con- 
version, see  Trover  and  Conversion, 
14. 

11.  N.  D.  Rev.  Codes  1905,  §  5690,  pro- 
viding the  exceptions  relieving  a  common 
carrier  from  liability  is  not  unconstitution- 
al by  reason  of  an  omission  to  include  the 
act  or  fault  of  the  shipper  among  the  ex- 
ceptions. Duncan  v.  Great  Northern  R. 
Co.  17  N.  D.  610,  19  L.R.A.(N.S.)  952,  118 
N.  W.  826. 

12.  A  common-law  exception  relieving  a 
carrier  from  loss  occasioned  by  an  act  of 
the  shipper  or  owner  of  goods  will  not  be 
read  into  a  statute  imposing  liability  of 
an  insurer  upon  an  inland  common  carrier 
for  loss  of  property  consigned  to  it  for  car- 
riage when  unaccompanied  by  the  consign- 
or, except  for  loss  resulting  from  certain 
specified  causes.  Duncan  v.  Great  Northern 
R.  Co.  17  X.  D.  610,  19  L.R.A.(N.S.) 
952,  118  N.  W.  826. 
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13.  Under  N.  D.  Rev.  Codes  1905  §  5690 
making  an  inland  common  carrier  an  insur- 
er against  loss  of  property  consigned  to  it 
for  carriage  between  its  receipt  at  ship- 
ping point  and  arrival  at  destination  when 
unaccompanied  by  the  consignor,  except 
from  loss  occasioned  ( 1 )  by  an  inherent 
defect,  vice  or  weakness,  or  spontaneous  ac- 
tion of  the  property  itself,  (2)  the  act  of 
a  public  enemy  of  the  United  States  or  of 
this  state,  (3)  the  act  of  the  law,  or  (4) 
any  irresistible  superhuman  cause;  it  may 
also  be  assumed  that  some  but  not  all 
acta  ot  the  conHij^nor  may  exempt  the  car- 
rier from  liability;  though  the  statute  is 
designed,  to  enumerate  all  the  exemptions. 
Duncan  v.  Great  Northern  R.  Co.  17  N.  D. 
«10,  19  L.R.A.(N.S.)    952,   118  N.  W.  826. 

14.  A  carrier  is  liable  for  the  loss, 
through  leakage,  of  flax  carried  by  it,  even 
though  the  shipper  may  not  have  fastened 
properly  inside  doors  furnished  by  the  car- 
rier for  the  purpose  of  retaining  the  flax, 
where,  after  these  doors  were  inserted,  the 
car  was  receipted  for  aftd  the  outside  doors 
closed  and  sealed  by  the  carrier's  agent, 
who  had  full  opportunity  to  observe,  while 
closing  the  outside  doors,  whether  the  in- 
side doors  were  properly  fastened.  Duncan 
V.  Great  Northern  R.  Co.  17  N.  D.  610,  19 
L.R.A.(N.S.)   962,  118  N.  W.  826. 

4.  Carrying  Live  Stock. 

Contracts  limiting  liability,  see  infra,  19- 
21,  27,  29-32. 

R^ulations  of  commerce  as  to,  see  Com- 
merce, 7. 

Police  power  to  regulate,  see  Constitution- 
al Law,  80. 

Measure  of  damages  against  carrier,  see 
Damages,  46. 

Presumption  as  to,  see  Evidence,  93,  104, 
105. 

•Sufficiency  of  evidence  of  carrier's  neg- 
ligence,   see   Evidence,   854-856. 

Amendment  of  complaint  as  to,  see  Plead- 
ing, 107. 

Carrier  as  agent  of  hirer,  see  Principal 
and  Agent,  2. 

Question  ^r  jury  as  to  negligence,  see 
Trial,  205. 

Instruction  as  to  c*re  required,  see  Trial, 
323. 

Instruction  as  to  duty  of  carrier,  see  Trial, 
412. 

15.  An  instruction  that  a  carrier  of  live 
stock  must  furnish  a  car  which  is  suitable 
and  safe  for  that  particular  kind  of  stock, 
■was  proper.  Berry  v.  Chicago,  M.  &  St.  P. 
R.  Co.  —  S.  D.  — ,  124  N.  W.  859. 

16.  It  is  the  duty  of  a  carrier  of  live 
stock  to  provide  a  yard  in  which  stock  may 
lie  unloaded  for  water  and  food,  and  it  may 
provide  a  yard  other  than  a  stockyard,  but 
it  must  be  without  expense  to  the  shipper, 
who  has  the  right  to  attend  to  the  feeding 
and  watering.  Drake  v.  Great  Northern  R. 
to.  —  S.  D.  — ,  123  N.  VV.  82. 

17.  If  a  carrier  desires  to  furnish  a  yard 
in  which  stock   may  be  fed  and   watered 


which  is  away  from  its  tracks,' it  must  as- 
sume the  duty  and  liability  of  any  loss 
or  damage  to  the  stock  in  the  transfer  of 
the  same  from  the  place  of  unloading  to 
such  yards.  Drake  v.  Great  Northern  R. 
Co.  —  S.  D.  — ,  123  N.  W.  82. 

18.  The  omission  of  the  shipper  of  live 
stock  to  perform  his  duties  under  a  con- 
tract of  shipment  would  in  no  manner  af- 
fect the  carrier's  liability  for  his  negli- 
gence in  performing  its  part  of  the  con- 
tract, unless  such  omission  was  one  of  the 
causes  of  the  damage,  resulting  from  neg- 
ligence in  their  transportation.  Drake 
V.  Great  Northern  R.  Co.  —  S.  D.  — ,  123 
N.  W.  82. 

5.  Contracts  to  Limit  Liability. 

Conflict  of  laws  as  to,  see  Conflict  of  Laws, 
1.0. 

19.  A  contract  between  a  common  carrier 
and  a  shipper  of  stock,  drawn  by  the  com- 
mon carrier,  and  for  his  benefit,  so  far  as 
limiting  his  liability  is  concerned,  is  to  be 
construed  liberally  in  favor  of  the  shipper. 
Welch  V.  Northern  P.  R.  Co.  14  N.  D.  19, 
103  N.  W.  396. 

20.  Under  S.  D.  Civ.  Code,  §  1583,  a  com- 
mon carrier  cannot  be  exonerated  by  any 
agreement  or  contract,  made  in  anticipa- 
tion thereof,  for  gross  negligence  of  him- 
self or  his  servants.  Berry  v.  Chicago,  M. 
&  St.  P.  R.  Co.  —  S.  D.  — ,  124  N.  W.  859. 

21.  A  common  carrier  of  live  stock  can- 
not relieve  itself  from  liability  for  failure 
to  furnish  a  suitable  and  safe  car,  by  stip- 
ulations in  the  bill  of  lading  devolving 
upon  the  shipper  the  duty  of  selecting  the 
vehicles  which  are  suitable.  Berry  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  —  8.  D.  — ,  124  N. 
W.  859. 

22.  A  special  contract  for  the  carriage 
of  goods,  limiting  the  liability  of  the  com- 
mon carrier,  will  be  enforced  when  fairly 
entered  into,  and  when  just  and  reasonable 
in  the  eye  of  the  law.  Hanson  v.  Great 
Northern  R.  Co.  18  N.  D.  324,  121  N.  W. 
78. 

23.  By  statute  a  common  carrier  may,  by 
special  contract  signed  by  the  consignor 
or  consignee,  limit  or  modify  its  common 
law  liability,  except  that  it  cannot  exon- 
erate itself  from  liability  for  loss  or  dam- 
age resulting  from  the  negligence,  fraud  or 
wilful  wrong  of  itself  or  servants.  Hanson 
V.  Great  Northern  R.  Co.  18  N.  D.  324,  121 
N.  W.  78. 

As  to  extent  of  liability. 

24.  A  stipulation  fixing  a  mere  arbitrary 
valuation  upon  goods  for  the  sole  purpose 
of  limiting  the  carrier's  liability  in  case 
of  loss  or  damage  is  not  just  and  reason- 
able in  the  eye  of  the  law.  Hanson  v. 
Great  Northern  R.  Co.  18  N.  D.  324,  121 
N.  W.  78. 

25.  The  rule  for  ascertaining  whether 
the  contract  limiting  the  recovery  to  the 
value  fixed  upon  the  goods  shipped,  is 
valid  or  not,  is  whether  the  contract  fixes 


Digitized  by 


Google 


184 


CARRIERS,  m. 


an  arbitraiy  price  so  as  to  limit  the  car- 
rier's liability  for  negligence,  or  simply 
to  fix  a  price  upon  which  to  base  the 
amount  to  be  paid  for  the  carrying.  Han- 
son y.  Great  Northern  R.  Co.  18  N.  D. 
324,  121  N.  W.  78. 

26.  A  special  contract  which  fixed  the 
value  of  house'.iold  goods  at  (5  per  hun- 
dred-weight is  invalid  as  being  an  unrea- 
sonable, arbitrary  statement  of  the  value 
of  the  goods  for  the  purpose  of  limiting 
the  liability  of  the  carrier  for  its  negli- 
gence. Hanson  v.  Great  Northern  R.  Co. 
18  N.  D.  324,  121  N.  W,  78. 

27.  A  railroad  companv  employed  by 
the  hirer  of  a  number  of  horses  to  return 
them  to  the  owner  under  a  special  con- 
tract limiting  the  liability  of  the  railroad 
to  a  certain  valuation  per  head,  was  nev- 
ertheless liable  to  the  owner  for  the  full 
valuation  of  the  horses  where  several  of 
them  were  killed  in  a  wreck  due  defend- 
ant's negligence,  where  under  the  contract 
of  hiring  the  hirer  was  liable  for  the  ex- 
pense of  returning  the  horses  to  the  owner. 
Schlosser  v.  Great  Northern  R.  Co.  —  N. 
D.  — ,  127  N.  W.  602. 

28.  Where  the  value  agreed  upon  is  so 
out  of  harmony  with  the  ordinary  value 
of  similar  goods,  as  to  indicate  that  it  was 
placed  in  the  contract  without  reference  to 
the  real  value  of  the  particular  goods 
shipped  under  such  contract,  such  limita- 
tion of  value  will  be  considered  as  an  at- 
tempt by  the  carrier  to  secure  partial  ex- 
emption from  liability  and  will  stand  on 
the  same  footing  as  any  other  condition 
to  secure  immunity  from  consequences  of 
negligence,  and  is  void.  Berry  v.  Chicago, 
M.  &  St.  P.  R.  Co.  —  S.  D.  — ,  124  N. 
W.  859. 

Condition  «a  to  presenting  «I*lm. 

Admissibility  of  evidence  of  presentation 
of  claim,  see  Evidence,  349. 

Sufficiency  of  allegations  as  to,  see  Plead- 
ing, 157. 

29.  The  words  "place  of  destination,"  as 
used  in  a  stipulation  in  a  shipping  con- 
tract, requiring  the  giving  of  notice  of  in- 
juries to  stock  before  its  removal  from 
the  place  of  destination,  refer  to  the  town, 
village  or  city  to  which  the  shipment  is 
made.  Hatch  v.  Minneapolis,  St.  P.  &  8. 
.Ste.  M.  R.  Co.  15  N.  D.  490,  107  N.  W. 
1087. 

30.  A  stipulation  in  a  contract  for  the 
shipment  of  stock,  requiring  the  shipper 
to  notify  the  carrier  of  injuries  to  stock 
before  their  removal  from  the  place  of  des- 
tination, is  binding  upon  the  shipper  al- 
though not  based  on  any  consideration  ex- 
cept that  for  the  contract  generally.  Hatch 
V.  Minneapolis.  St.  P.  &  S.  Ste.  M.  R.  Co. 
15  N.  D.  490,  107  N.  W.  1087. 

[Cited  in  note  in  17  L.R.A.(N.S.)  644, 
on  notice  of  loss  or  injury  to  goods,  re- 
quired by  carrier's  contract  as  condi- 
tion precedent.] 

31.  A  stipulation  in  a  contract  for  the 
shipment  of  stock,  requiring  the  shipper  to 
give  notice  to  the  carrier,  of  injuries  to 


the  stock  before  it  is  removed  from  the 
place  of  destination,  and  before  it  is 
mingled  with  other  stock  is  a  reasonable 
stipulation,  and  binding  upon  the  shipper 
when  duly  entered  into.  Hatch  v.  .tiin- 
neapolis,  St.  P.  &  8.  Ste.  M.  R.  Co.  15  N. 
D.  4«0,  107  N.  W.  1087. 

[Cited  in  notes  in  7  L.R.A.(N.S.)    1042, 
on  reasonableness  of  time  fixed  in  con- 
tract of  shipment  of  live-stock  for  pres- 
entation   of    claim    for    damages;     17 
L.R.A.(N.S.)   630,  on  validity  of  stip- 
ulation requiring  notice  within   speci- 
fied time  as  applied  to  loss  due  to  car- 
■  riers'  negligence.] 
32.  Where  stock  was  shipped  under  spe- 
cial   contract   providing   that   the   shipper 
could  not  recover  for  injuries  to  the  stock 
unless  notice-  was  served  of  such  damages 
before  the  stock  was  removed  from  its  des- 
tination,  "destination"   did   not   mean    the 
premises  of  the  plaintiff  where  sheep  were 
unloaded  but  the  place,  to  wliich  they  were 
shipped.     Welch  v.  Northern  P.  R.  Co.  14 
N.  D.  19,  103  N.  W.  396. 

[ated  in  note  in  17  L.R.A.(N.S.)  645, 
on  notice  of  loss  or.  injury  to  goods, 
required  by  carrier's  contract  as  con- 
dition precedent.] 


III.  GOVEBXlfENTAI,  CONTBOL;    RATES;   DlB> 
CBIMINATION. 

Reversible  error  in  proceeding  to  compel 
obedience  of  order  of  railroad  commis- 
sioners, see  Appeal   and   Error,  884. 

Affirmance  of  decree  enjoining  carrier  from 
violating  law  fixing  rates,  see  Ap- 
'  peal  and  Error,  1129. 

Regulation  of  interstate  business  of  car- 
riers, see  Commerce,  7,  7a. 

Unconstitutional  statute  as  to  1,000-mile 
tickets,   see   Constitutional  Law,   43. 

Regulation  under  police  power  of  carriage 
of  live  stock,  see  Constitutional  Law, 
80. 

Jurisdiction  to  determine  unlawfulness  of 
proposed  rates,  see  Courts,  59-61. 

Jurisdiction  of  Federal  court,  see  Courts. 
69,  70. 

Presumption  as  to  validity  of  statute  pre- 
scribing maximum  rates,  see  Evidence, 
33Da.  ' 

Evidence  overcoming  presumption  of  rea- 
sonableness of  rates  established  by 
statute,  see  Evidence,  998a. 

Injunction  against  putting  proposed  rates 
into  effect,  see  Injunction,  29. 

Allegations  as  to  long  and  short  haul,  see 
Pleading,   305. 

See  also   supra,  4,   5,   8-10. 

33.  The  right  of  a  state  to  regulate  the 
business  of  common  carriers  so  far  as  that 
business  affects  the  public  has  its  founda- 
tion and  source  in  the  right  of  the  state 
to  protect  its  commerce.  Piatt  v.  Le  Cooq, 
150  Fed.  391. 

34.  The  right  of  a  state  to  regulate  by- 
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Itw  tiie  boBinesB  of  a  common  carrier  so  far 
u  that  busineaa  is  impressed  with  a  pub- 
lie  tue  does  not  depend  upon  the  fact 
whether  the  carrier  received  its  charter  or 
right  to  do  business  from  the  state.  Piatt 
T.  Le  Ck)cq,  160  Fed.  391. 

34a.  The  legislative  assembly  can,  under 
North  Dakota  Constitution,  §  142,  pre- 
scribe maximum  rates  for  the  transporta- 
tion by  common  carriers,  of  commodities 
between  points  within  the  state,  provided 
the  rates  thus  prescribed  are  reasonable. 
State  ex  rel.  McCue  v.  Northern  P.  R,  Co. 
—  N.  D.  — ,  25  L.R.A.(N.S.)  1001,  120 
K.  W.  869. 

34b.  The  legislative  assembly  of  a  state 
can  reduce  the  intrastate  freight  rate  up- 
on a  particular  commodity  below  the  cost 
of  transportation  thereof  provided  the  car- 
rier is  still  able  to  earn  a  fair  profit  upon 
their  entire  intrastate  business.  State  ex 
rel.  McCue  v.  Northern  P.  K.  Co.  — N. 
D.  — ,  25  LJl.A.(N.S.)  1001,  120  N.  W. 
869. 

34c  The  test  as  to  whether  the  rates  for 
the  intrastate  transportation  by  common 
carriers  of  coal  in  carload  lots  as  estab- 
lished by  a  state  statute  enacted  under 
constitutional  authority  is  reasonable  or 
unreasonable  is  not  whether  the  rate  fixed 
on  a  particular  commodity  is  sufficiently 
high  to  enable  the  carrier  to  earn  a  fair 
compensation  after  allowing  for  the  legiti- 
mate cost  to  the  carrier  of  transporting  the 
same,  but  whether,  under  such  rates,  it 
will  be  enabled  from  its  total  freight  re- 
ceipts on  all  its  intrastate  traffic  to  earn 
a  sum,  above  operating  expenses  reason- 
ably necessary  for  such  traffic,  sufficient  to 
jrield  a  fair  and  reasonable  profit  upon  its 
mvestment.  State  ex  rel.  McCue  v.  North- 
em  P.  R.  Co.  —  N.  D.  — ,  26  L.R.A.(N.S.) 
1001,  120  N.  W.  869. 

33.  Laws  which  regulate  the  relation  of 
a  common  carrier  to  the  public  and  pro- 
vide against  discriminations  and  abuses  do 
not  interfere  with  the  private  business  of 
the  carrier.    Piatt  v.  Le  Cocq,  150  Fed.  301. 

36.  The  provision  of  S.  D.  Pol.  Code 
1903,  g  437,  making  it  unlawful  for  any 
common  carrier  to  give  any  preference  or 
advantage  to  any  particular  person,  firm, 
company,  corporation,  or  locality  in  any 
respect,  or  to  subject  any  particular  de- 
scription of  traffic  to  "any  prejudice  or 
disadvantage  in  any  respect,"  will  be  con- 
strued to  prohibit  a  subjection  to  an  "un- 
reasonable prejudice  or  disadvantage. 
Plttt  V.  Le  Cocq,  150  Fed.  391. 

37.  Courts  and  commissions  should  not 
interfere  to  annul  or  modify  the  established 
rales  and  practice  of  transportation  com- 
panies on  account  of  trivial  troubles  and 
incidental  inconveniences,  nor  unless  clear 
injustice. or  substantial  injury,  or  the  im- 
minent threat  of  it,  has  resulted  from  them. 
Piatt  V.  Le  Cocq,  16  L.R.A.(N.S.)  558,  85 
C.  C.  A.  621,  158  Fed.  723. 

38.  A  common  carrier  which  is  holding 
itself  out  to  the  public  as  a  common  car- 
rier of  money  cannot  say,  in  answer  to 
one  complaining    of    the    unreasonableness 


of  ita  rules,  that  he  could  have  sent  the 
money  by  the  United  States  mail  without 
paying  any  more.  Piatt  v.  Le  Cocq,  160 
Fed.  391. 

39.  An  express  company  engaged  in  the 
business  of  carrying  money  for  hire  can- 
not urge  in  justification  of  its  violation  of 
the  law  of  the  state  prohibiting  the  Sub- 
jection of  any  person,  firm,  corporation, 
locality,  or  particular  description  of  traffic, 
to  any  prejudice  or  disadvantage  that  if 
it  had  obeyed  the  law  it  would  have  been 
compelled  to  do  business  without  profit. 
Piatt  V.  Le  Cocq,  150  Fed.  391. 

40.  An  express  company,  whether  incor- 
porated or  not,  which  is  doing  business  as 
a  common  carrier  within  the  state  is  sub- 
ject to  regulations  by  the  state,  under  8.  S. 
Rev.  Pol.  Code,  chap.  7,  regulating  common 
carriers  and  providing  in  §  431  that  expresx 
companies  shall  be  subject  to  the  provisions 
of  said  chapter  so  far  as  applicable.  Piatt 
V.  Le  Cocq,  150  Fed.  391. 

41.  The  practice  of  an  express  company 
in  conformity  with  ite  rules  to  refuse  to 
receive  packages  of  specie  and  currency 
on  tKe  day  preceding  that  upon  which  the 
trains  carrying  express  matter  start  from 
the  place  of  tender  for  the  destinations  of 
the  packages,  does  not,  as  to  a  city  from 
which  the  only  trains  carrying  such  matter 
start  between  6:29  and  7:46  A.  if.,  violate 
S.  D.  Rev.  Pol.  Code,  §  437,  forbidding  any 
common  carrier  to  give  any  preference  or 
advantage  to  any  particular  person,  locali- 
ty, or  description  of  traffic,  where  the 
rules  and  practice  are  universal  and  apply 
to  all  cities  and  pointo  within  the  state. 
Piatt  V.  Le  Cocq,  15  L.R.A.(N.S.)  558,  85 
C.  C.  A.  621,  158  Fed.  723,  reversing  150 
Fed.   391. 

42.  A  rule  of  an  express  company  en- 
gaged as  a  common  carrier  of  money  pro- 
hibiting the  acceptence  of  shipments  when 
it  will  be  necessary  to  store  them  in  the 
office  after  office  hours,  except  by  special 
authority  of  the  general  superintendent  in 
each  particular  case  is  unreasonable  as  to 
a  bank  desiring  to  send  out  money  on 
trains  leaving  at  6:30,  7,  and  7:46  a.  u. 
and  subjects  it  to  unreasonable  prejudice 
and  disadvantage  within  S.  D.  Pol.  Code, 
1903,  §  437,  making  it  unlawful  for  any 
common  carrier  to  subject  any  particular 
person,  firm,  company  corporation,  locality, 
or  particular  description  of  traffic  to  any 
prejudice  or  disadvantage,  and  S.  D.  Rev. 
Civ.  Code,  1903,  §  1578,  requiring  a  common 
carrier,  if  able  to  do  so,  to  accept  and  carry 
whatever  is  offered  him  "at  a  reasonable 
time  and  place"  of  a  kind  which  he  under- 
takes or  is  accustomed  to  carry.  Piatt  v.  Le 
Cocq,  150  Fed.  391,  reversed  in  15  L.R.A. 
(N.S.)  558,  85  C.  C.  A.  621,  158  Fed.  723. 

43.  In  construing  classification  sheets 
fixing  transportation  charges,  the  inten- 
tion of  the  framers  thereof  as  to  the  mean- 
ing of  words  used,  when  such  intention 
can  be  ascertained,  should  be  given  effect 
r^ardless  of  the  intention  of  the  shipper, 
or  of  local  usages  and  customs  relating  to 
the    meaning    of   terms   contained   therein. 
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Smith  ▼.  Great  Northern  R.  Co.  16  N.  D. 
195,  107  N.  W.  5«. 

44.  Common  carriers  of  freight,  having 
adopted  classification  sheets  fixing  trans- 
portation charges,  and  having  filed  the 
Bame  with  the  Interstate  Commerce  Com- 
mission, are,  as  well  as  the  shippers,  bound 
thereby;  and  contracts  between  such  car- 
riers and  shippers  are  presumed  to  be 
governed  by  the  classification  sheet  in 
force  at  the  date  of  shipment.  Smith  v. 
Great  Northern  R.  Co.  15  N.  D.  195,  107 
N.  W.  66. 


rV.  EDrroBiAi,  Notes. 

Motive  of  plaintiff  as  affecting  right  to 
recover   statutory   penalty   from  carrier. 
12  L.R.A.(N.S.)    497. 
Right  of  common  carrier  to  contract  for 
use  of  its  cars  for  advertising. 

24   L.R.A.(N.8.)    1010. 

W1>o  kre  oommoa  carriers. 

Who  are  common  carriers. 

7  Am.  Dec.  313;  47  Am.  Dec.  648. 

Effect  of   special   arrangement   with    re- 
spect to  particular  class  of  business  upon 
character   of   railroad   as  common   carrier. 
5  L.R.A.(N.S.)    458. 

Ferryman  as  a  common  carrier. 

68    L.R.A.    153. 

Cartman,  etc.,  as  common  carrier. 

21   L.R.A.(N.S.)    188. 
OMrrlera  of  passensers,  cenerally. 

Regulations  of  carrier  as  to  passengers 
and  others.  41  Am.  Dec.  471. 

Extent  of  ticket  or  passenger  agents'  im- 
plied authority.  31  L.R.A.(N.S.)   229. 

Duty  of  passenger  to  give  notice  of  de- 
sire to  alight  at  flag  station. 

16  L.R.A.(N.8.)   1132. 
Onty  to  Accept  pkssengers. 

Persons  carrier  may  refuse  to  transport. 
107  Am.  St.  Rep.  299. 

Duty  to  accept  as  passenger  one  physical- 
ly or  mentally  disabled. 

26  L.R.A.(N.S.)    171. 

Right  of  carrier  to  reject  persons  having 
contagious  disease.  4  L.R.A.  (N.S.)  103. 

Wbo  are  passengers. 

Who  are  passengers  and  when  they  be- 
come such.  61  Am.  St.  Rep.  75. 

Who  are  passengers  on  street  railways. 
104  Am.  St.  Rep.  684. 

Signaling  car  as  making  one  a  passen- 
ger. 
13  L.R.A.(N.S.)  283;  25  L.R.A.(N.S.)   408. 

Effect  of  express  refusal  to  accept  one  as 
passenger  upon  his  status. 

15  L.R.A.(N.S.)    960. 

Employee  of  railroad  or  street  railway 
ns  a  passenger  while  being  carried  to  or 
from   work.  19  L.R.A.(N.S.)    717. 

Passenger  on  wrong  car  or  train  by  his 
own  mistake.  3   L.R.A.(N.S.)    588. 

Meaning  of  phrase  "a  passenger  being 
transported"  in  statute  defining  diitv  and 
liability  of  carriers.      4  L.R.A.(N.S.")   254. 


Termination    of    passenger's    relation    as 
such  upon  reaching  destination.     2  L.R.A. 
(N.S.)    873;   20  L.R.A.(N.S.)    1019. 
SeparatloB  of  irUto  mni.  oolored  paa- 
seagcrs. 
Right  of  carrier  to  separate  passengers 
on  account  of  race.      11  L.R.A.(N.S.)   268. 
Liability  for  placing  white  passenger  in 
car  for  colored  persons. 

2  L.R.A.(N.S.)    1108. 
Rights  of  passemgers,  generally. 

Right  of  passenger  on  street  car  which 
turns  back  before  reaching  dei^tination. 

23  L.R.A.(N.S.)    671. 

Rights  of  passenger  boarding  car  or  train 

destined  for  point  short  of  his  destination. 

19  L.R.A.(N.S.)    704. 

Right   of   passenger    using    approach    to 

station  provided  by  carrier. 

23  L.R.A.(N.S.)    633. 
Liability    for    imjnry    to    passengers, 

generally. 

Degree  of  care  required  of  passenger  car- 
rier. 43    Am.   Dec.    355. 

Measure  of  diligence  required  toward 
passenger    on    street    railway. 

4   L.R.A.(N.S.)     122. 

Liability   of  proprietor   of   private   rail- 
road  for   injuries   to   one   other    than    an 
emplovee  while   carrier   thereon. 
12  L.R.A.(N.S.)   131;  22  L.R.A.(N.S.)   190. 

Liability  of  railroad  for  injury  to  per- 
sons, not  employees,  caused  by  defectively 
loaded  car.  26  L.R.A.(N.S.)    204. 

Liability  of  operator  of  scenic  railroad 
or  similar  device.      26  L.R.A.(N.S.)    1064. 

What  injuries  deemed  proximate  result 
of  discharging  passenger  at  wrong  or  im- 
proper   place.  7    L.R.A.(N.S.)     1177. 

Liability  of  carrier  for  turning  waiting 
passenger  out  of  depot. 

29  L.R.A.(N.S.)    799. 

Injury  to  intending  passenger  attempt- 
ing to  flag  train  at  flag  station. 

24  L.R.A.(N.S.)    741. 
Dvty  towards  passengers,  generally. 

Duties  and  liabilities  of  street  railway 
companies  toward  passengers. 

118  Am.  St.  Rep.  461. 
Contract  duty  of  carrier  to  stop  at  par- 
ticular station.  2  L.R.A.(N.S.)  605. 
Carrier's  duty  to  stop  for  passengers  at 
time   advertised.  66   Am.    Dec.    603. 
Duty   to   hold   train    for   passenger    seen 
approaching  station.    31  L.R.A.(N.S.)   442. 
Duty  to  assist  passenger. 

29    Am.   St.   Rep.    54. 
Duty  to  furnish   passenger  with   seat. 

4  Am.   St.   Rep.   779. 
Duty  of  carriers  to  furnish,  and  right  of 
passengers  to  demand,   seats. 

1.36  Am.  St.  Rep.  311. 

Carrier's   duty   to    inform    passenger    as 

to  possible  danger.       7  Am.  St.  Rep.  830. 

Carrier's     duty     to     protect     passenger* 

from  assault.  32  Am.  St.  Rep.  00. 

Duty  of  vessel  to  land  visitor. 

10  L.R.A.(N.S.)    969. 
Liability  for  failure  to  supply  berth. 

6  L.R.A  (N.S.)    1012. 
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Seasonable  time  to  keep  station  open  be- 
fore  and   after    trains. 

1    L.R.A.(N.S.)    851. 
Duty  of  carrier  to  give  information  as 
to   quarantine.  6    L.R.A.(N.S.)     1009. 

Duty  to  protect  passenger  from  cold. 

11  L.R.A.(N.S.)   1142. 
Duty  to  traveler  on  wrong  train  through 
own  mistake.'  28   L.B~A..(N.S.)    611. 

Duty  of  carrier  to  passenger  on  train  or 
boat  chartered  to  third  person  for  excur- 
sion etc.  15  L.R.A.(N.S.)   423. 
Duty  of  carrier  as  to  station  doorway 
leading  to  place  of  danger. 

24  L.R.^(N.S.)    250. 
Dvty  and   liability  toward   sick,   dis- 
abled, or  intozioated  passemKera. 
Duty    to    assist    infirm   passenger. 

8   L.R.A.(N.S.)    299. 
Liability  of  carrier  for   forcing  sick  or 
intoxicated   passenger  to  occupy  car  plat- 
form. 16   L.R.A.(N.S.)    197. 
Dnty    to    passengers    taken    ill    during 
journey.  31   L.R.A.(N.S.)    813. 
Duty  of  carrier  to  passenger  fallen  from 
train.                            27    L.R.A.(N.S.)'    768. 
Duty  of  carrier   to   look   after  drunken 
passenger  after   leaving   train. 

8   L.R.A.(N.8.)    298. 
Towards  'wboBi  dmty  owed,  senerally. 
Duty  of  carrier  to  one  permitted  to  en- 
ter cars  upon   his  own   business. 

8  L.R.A.(N.S.)    1240. 
Dnty  of  carrier  to  person  at  station  for 
business  consultation  with  passenger. 

20  L.R.A.(N.S.)    837. 
Duty  of  carrier  to  one  assisting  passen- 
ger on    train.      3    L.R.A.{N.S.)    432;    22 
UR-4.(N.S.)    910;    28    L.R.A.(N.S.)     773. 
Duty  and  liability  of  street  railway  to 
newsboys   who   board    cars. 

26  L.R.A.(N.S.)    265. 
Liability   of  carrier  to  postal  clerk  for 
failure  to  keep  car  in  proper  condition. 

3   L.R.A.(N.S.)    218. 
Liability  of   carper  for   injury  to  mail 
elerk.  26   L.R.A.(N.S.)    1058. 

Liability  of  railroad  for  injury  to  per- 
son wrongfully  on  train  by  collusion  with 
employee.  5    L.R.A.(N.S.)     1025. 

Duty  to  persons  accompanying  or  await- 
ing passengers  at  station. 

20  L.R.A.(N.S.)    833. 

Rights  of  one  going  to  station  to  deposit 

biggage.  28   I,.R.A.(N.S.)    311. 

Right  of  drover  or  stockman  using  car 

after  destination   reached. 

30  L.R.A.(N.S.)    571. 
ConditloB  of  passenger  cars. 

Liability  of  passenger  carrier  for  injuries 

due  to  defects  in  vehicles  and  other  appli- 

Mces.  64    Am.    Dec.    521. 

Liability    of    railroad    to    passenger    in- 

jared  by  latent   defect   in   car. 

15  L.R.A.(N.S.)    790. 
Duty  of  street  car  company  to  passenger 
on  running  board. 

18  L.R.A.(N.S.)    160. 
Injury  to  passenger  on  platform  of  vesti- 
Wed   train.      22    L.R<A.(N.S.)     313;    27 
l.R.A.(N.S.)    253. 


Liability  of  carrier  lor  aocldent  through 
leaving  vestibule  doors  open. 

2   L..R.A.(N.S.)    646. 

Liability  to  passenger  for  unsanitary 
condition   of   car.       26   L.R.A.(N.S.)    263. 

Duty  to  passenger  on  overcrowded  street 
car.  4    L.R.A.(N.S.)    399. 

Liability  for  injury  to  passenger  from 
baggage   in   aisle.       13   L.R.A.(N.S.)    481. 

Duty  of  carrier  of  passengers  to  keep  car 
steps  free  from  snow  and  ice. 

15  L.R.A.(N.S.)  523. 

Liability    for    injury    to    passenger    by 

draft  or  rain  from  open  windows  or  doors. 

11  L.R.A.(N.S.)    926. 

IfecllKenoe    towards   passenger   ivhlle 
Cetting  on  or  olt  and  at  station. 

Duty  to  guide  or  conduct  passenger  to 
or    from    train.        20    L.R.A.(N.S.)     1041. 
Duty  and  liability  of  street  railway  to 
passenger  attempting  to  enter  or  leave  car 
on  wrong  side.  26  L.R.A.(N.S.)  1217. 

Duty  to  prevent  passenger  from  leaving 
train  while  in  motion. 

31   L.R.A.(N.S.)    625. 
Duty   to  prevent   minor   passenger   from 
alighting   from   moving   car. 

17  L.R.A.(N.S.)    101. 
Duty  to  and  negligence  of  passenger  who 
attempts  to  board  car  when  door  or  gate 
is    closed.  7    L.R.A.(N.S.)    603. 

Right  to  prevent  intending  passenger 
boarding  moving  car.  21  L.R.A.(N.S.)  36. 
'  Time  allowed  passenger  to  alight. 

4   L.R.A.(N.S.)    140. 
Duty  of  street  car  conductor  to  see  pas- 
senger is  off  before  starting  car. 

11  L.R.A.(N.S.)    140. 
Duty  to  see  that  passenger  has  alighted 
before  starting  train. 

25  L.R.A.(N.S.)    217. 
Liability  for  injury  to  alighting  passen- 
ger by  'starting  of  street  car  on  signal  of 
fellow  passenger.        27   L.R.A.(N.S.)    704. 
Starting  street  car  before  passenger   is 
seated.  4  L.R.A.(N.S.)    658. 

Negligence  in  starting  street  car  with 
jerk.  23    L.R.A.(N.S.)    891. 

Running  train  or  car  between  standing 
train  and  station.  13  L.R.A.(K.S.)  620; 
31  L.R.A.{N.8.)  338. 

Stopping  passenger  train  at  point  where 
trains  are  standing  or  moving  on  adjacent 
tracks.  17    L.R.A.(N.S.)     179. 

Liability  of  carrier  for  injury  to  actual 
or  intending  passenger  through  blocking 
way    to   station    or    train. 

15  L.R.A.(N.S.)    740. 
Injury  to  street  car  passenger  who,  upon 
alighting,  passes  around  car,  and  is  struck 
by  car  on  another  track. 

21   L.R.A.(N.S.)    887. 
Liability   to  passenger   falling  over  fen- 
der. 26    L.R.A.{N.S.)     406. 
Duty  of  interurban  road  with  respect  to 
facilities   for   boarding   or   leaving   car   at 
country   crossing.        13    L.R.A.(N.S.)    470. 
Injury  by  crush  in  entering  car  at  ele- 
vated or  subway  station. 

7    L.R.A.(N.S.)    729. 
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EJeotloa  of  paa»eBca*«> 

Expulsion   of  passenger. 

68   Am.  Dee.   670. 
Passenger's  right  to  forcibly  resist  un- 
lawful ejection.  126  Am.  St.  Rep.  727. 
Liability   of   railroad   for   negligence  -  in 
ejecting   trespasser   from   moving   train. 

13  LJLA.(N.S.)    364. 
Liability  for  ejecting  passenger  through 
mistake  as  to  identity. 

2  L.R.A.(N.S.)    472. 
Sufficiency  of  tender  oi  fare  to  prevent 
ejection.  31  L.R.A.(N.S.)    991. 

IiiablUty  for  »ots  of  employees  soaer- 
»ll7  towards  passencers. 
Liability  of  railroad  companies  for  neg- 
ligence,   mistakes,    and    misrepresentations 
of  ticket  agents.  122  Am.  St.  Rep.  638. 

Liability  of   carrier  for  misdirection  of 
passenger  by  employee. 
2  L.RA.(N.S.)  110;  24  L.R.A(K.S.)   1178. 
Liability  of  carrier  for  assistance   neg- 
ligently rendered  passenger. 

10    L.R.A.(N.S.)    411. 
Injury  to  passenger  by  sportive  act  of 
servant.  3  L.R.A.(N.S.)   605. 

Liability  of  carrier  for  assault  by  em- 
ployee on  passenger  outside  of  car  or  train. 
17   L.R.A.(N.S.)    764. 
Liability  of  carrier  for  arrest  of  passen- 
ger by  servant.  7  L.RJ^.(N.S.)    162. 
Iiisbiltty  for  aets,of  third  persons. 

Liability  for  injury  to  passenger  by 
wrongful  act  of  stranger  directed  against 
cars    or    passengers    therein. 

3    L.R.A.(N.S.)    318. 
Carrier's  liability  for  injury  to  passen- 
ger   through    negligence    of    another    per- 
mitted to  use  tracks. 

26  L.R.A.(N.S.)    987. 
Liability    of    carrier    for    stranger's    as- 
sault on  passenger.        2  L.R.A.  (N.S.)   105. 
Liability    of    railroad    for    negligent    in- 
jury   to   passenger   at   station   by    persons 
there  to  transact  business. 

13   L.R.A.(N.S.)    689. 
Liability    of    carrier    for    injuries    from 
strikers  or  mobs.  07  Am.  St.  Rep.  527. 

Liability   of   carrier   for   injury   to   pas- 
senger by  dog.  4  L.R.A.(N.S.)    947. 
Liability  for  injury  to  passenger  caused 
by  obstruction  placed  on  track  by  stranger. 
12   L.R.A.(N.S.)    840. 
Contribatory  negllKenee  of  passeager. 
Contributory     negligence     of     passenger. 
43  Am.  Dec.  304;  24  Am.  St.  Rep.  760. 
Assumption   of   passenger   that   car   will 
stop  at  proper  place  for  alighting. 
2  L.R.A.(N.S.)    115;  9  L.R.A.(N.S.)    1113. 
Liability   for   injury   to  child   passenger 
who   exposes   himself   to   danger   in   conse- 
quence of  conduct  of  employee. 

20  L.R.A.(N.S.)    1124. 

Negligence  of  passenger  in  projecting  a 

meml^r  of  body  out  of  car  window.     116 

Am.    St.    Rep.    721;    5   L.RJ^.(N.S.)    274; 

6  L.R.A.(N.S.)   997. 

Riding   on    top   of   car    as   contributory 
negligence.     30  L.R.A.(N.8.)    425. 

Riding   on   platform   of   railroad   car   as 
negligence.  29  L.ft.A.(N.8.)    325.* 


Liability  to  passenger  riding  on  plat- 
form or  railroad  car  with  knowledge  of 
carrier.  1  L.R.A.(N.S.)    1145. 

Riding  on  platform  as  affecting  right  to 
recover  for  injury  through  accident  to 
train  or  car.  17  L.R.A.(N.S.)    168. 

Riding  or  standing  on  platform  or  run- 
ning board  of  street  car  as  negligence.  2 
L.R.A.(N.S.)  1101;  10  L.R.A.(N.S.)  362; 
12  L.R.A.(N.S.)  831;  21  L.R.A.(N.a) 
972. 

Contributory  negligence  in  alighting  from 

moving  train.  17  Am.  St.  Rep.  422. 

Negligence  of  passenger  in  getting  on  or 

off  moving  tfain.         22  L.R.A.(N.S.)    74L 

Negligence  in  getting  on  or  off  moving 

street  car.  30   L.R.A.(N.S.)    270. 

Contributory     negligence     of     child     in 

jumping  on  or  off  moving  train. 

29  L.R.A.(N.S.)    846. 
Negligence   of   passenger    in   going   upon 
platform  or  steps  of  car  just  before  reach- 
ing station.  21   L.R.A.(N.S.)    716. 
Statutes   penalizing    getting   on    moving 
car  or  train.             23   L.R.A.(N.S.)    613. 
Duty   of   passenger   to   stop,    look,    and 
listen  before  crossing  track  adjacent  to  his 
train.                            27    L.R.A.(N.S.)    128. 
Injury  to  street  car  passenger  who,  upon 
alighting,   passes   around   end    of   car,   and 
is  struck  by  car  on  other  track. 

4    L.R.A.(N.S.)    729. 
Negligence    of    passenger    ejected    from 
train,  in  walking  on  track. 

12  L.R.A.(N.S.)   359. 
Tickets  sad  fares;  transfers. 

Rights  of  passenger  unable  to  get  ticket 
before  train  sUrto.       24  L.R.A.(N.S.)  758. 
Right  of  carrier  to  refuse  to  accept  non- 
ticket  holders  as  passengers. 

29  L.R.A.(N.8.)   209. 

Waiver  of  requirement  of   signature   of 

ticket  or  coupon.         30  L.R.A.(N.S.)   432. 

Binding  effect  of  conditions  in  imsigned 

passenger  tickets.        84  Am.  St.  Rep.  397. 

Right    on    train    of    person     procuring 

ticket  by  fraud  or  misrepresentation. 

6   L.R.A.(N.S.)    1148. 
Duty  to  passenger  holding  coupon  ticket, 
as  affected  by  delay  of  other  Carriers. 

25   L.R.A.(N.S.)    469. 

Duty  to  pay  fare  wrongfully  demanded. 

6  L.R.A.(N.8.)  779. 

What  is  a  reasonable  sum   which   may 

be  tendered  in  payment  of  fare. 

21    L.R.A.(N.S.)    868. 
Duty  to  pay  fare  where  mistake  made 
in  issuing  ticket.  14  L.R.A.(N.S.)  464. 

Validity  of  regulation  requiring  passen- 
ger to  pay  disputed  fare. 

2   L.RJk.(N.S.)    696. 
Right  of  conductor  to  waive  conditions 
in  stock  drover's  pass. 

27   L.R.A.(N.8.)    *4«. 
Liability  to  passengers  traveling  on   il- 
legal passes.  14  L.R.A.(N.S.)   526. 
Recovery  by  parent  for  loss  of  personal 
effects  of  infant  paying  no  fare. 

1   L.R.A.(N.S.)    363. 
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Degree  of  e«re  owed  to  free  passenger  in 
abKQoe  of  contract  stipulation. 

6  L.R.A.(N.S.)    721. 
Right  to  require  passenger  passing  from 

one  street  car  to  another  on  same  line,  to 
p»y  second  fare.  13  L.R.A.(N.S.)   446. 

Riglits   and   duties   of   passenger    receiv- 
ing defective    transfer. 
7  L.RA.(N.S.)    97;    9    L,.R.A.(N.S.)    851. 

Eight  of  street  car  company  to  limit 
time  or  point  of  transfer. 

8    L.R.A.(N.S.)    287. 

Constitotionality  of  statute  making 
violation  of  carrier's  transft.  rules  crimi- 
nal 30  L.R.A.(N.S.)    499. 

StopoTer. 

I^ulation  of  carriers  as  to  stop  over. 
45  Am.  Dec.   192. 
Dsty   and    liabllltjr    of    sleeplac    Mur 
eompanies. 

Duties  and  liabilities  of  sleeping  car 
companies.  6  Am.  St.  Bep.  34. 

Obligations  and  liabilities  of  sleeping 
car  companies.  26  Am.  St.  Rep.  332. 

Doty  to  notify  sleeping  car  passenger  of 
trrival.  14   L.R.A.(N.S.)    907. 

Duty  of  sleeping  car  company  as  to  bag- 
gage or  personal  effects. 

9  L.R.A.(N.S.)    407. 

Banri«e.  k 

What  is  baggage.  71  Am.  Dec.  158. 

Intended  gifts  as  baggage  for  which  car- 
rier responsible.  21   L.R.A.(N.S.)    850. 

Right  of  passenger  to  carry  baggage  or 
packages  in  street  car. 

30  L.R.A.(N.S.)    889. 

Duty  to   check   baggage   to   destination. 
26   L.R.A.(N.S.)    537. 

Duty  to  transport  baggage  on  same  train 
with   passenger.  17  L.RA.(N.S.)    1091. 

Liability  for  loss  of  baggage. 

99  Am.  St.  Rep..  346. 

Liability  of  carrier  for  loss  of  drum- 
mer's baggage.  4  L.R.A.(N.S.)    1035. 

Liability  of  carried  for  loss  of  property 
in  check  room. 
]8L.R.A.(N.S.)   295;  29  L.R.A.(N.S.)  834. 

Termination  of  carrier's  liability  for 
baggage.  3  L.R.A.(N.S.)    183. 

Right  to  recover  expenses  or  damages 
incidental  to  loss  or  delay  of  bagcrage. 

7  L.R.A.(N.S.)    188. 
Act  of  baggagemen  in  receiving  articles 

•a  baggage  as  binding  on  carrier. 

10  L.R.A.(N.S.)    1119. 

Delivery  of  baggage  check  to  carrier  as 

delivery  of  baggage.       14  L.R.A.  (N.S.)  859. 

Uadtatlon   of   lUbUtty  of  pMMSser 
eaivler. 

_  Exemption  of  passenger  carrier  from 
liability  by  contract.  82  Am.  Dec.  290. 

Contract  exempting  railroad  from  lia- 
bility for  negligent  injury  to  sleeping  car 
employees,  or  others  sustaining  similar  re- 
Ution.  11   L.R.A.(N.S.)    432. 

Right  of  passenger  carrier  to  stipulate 
against  liability  in  consideration  of  re- 
duced fare.  4  L.R.A.(N.S.)   1081. 

Limitation  of  carrier's  liability  for  bag- 
gage. 19  L.R.A.(NJ8.)    1006. 


Application  to  hand  baggage  of  limita- 
tion of  liability  for  baggage. 

5  L,.RA.(N.S.)    650. 
Applicability    of    stipulation    abrogating 

or  limiting  carrier's  liability  for  baggage, 
to  losses  due  to  negligence. 

8  L.R.A.(N.S.)   199. 
Carriers  of  ezpreas. 

Duties  of  express  companies  as  com- 
mon carriers.  61  Am.  St.  Rep.  360. 

Duty  of  express  company  as  to  prop- 
erty awaiting  delivery. 

14  L.R.A.(N.S.)    303. 
Relation  of  express  companies  and  their 

employees  to  other  carriers. 

62  Am.  St.   Rep.   513. 
CMrrlers  of  frelcht,  (enerally. 
Liability  of  carrier  of  goods. 

15  Am.  St  Rep.  429. 
Meaning  of  "perils  of  the  sea." 

41  Am.  Dec.  281. 
Freight    as    compensation    for    carriage 
and  delive^  of  goods.        60  Am.  Dec.  149. 
Fraud  of  shipper  defeating  right  to  re- 
cover. 23  Am.  St.  Rep.  507. 
Duty  of  shipper  to  inspect  car. 

17  L.R.A.(N.8.)    1034. 
Carrier's    permitting    unauthorized    in- 
spection as  conversion. 

3   L.R.A.(N.S.)    1136. 

Liabilify  for  iailure  to  forward  bonded 

merchandise.  4  L.R.A.(N.S.)   1060. 

Right  of  shipper  or  consignee  to  refuse 

to  accept  damaged  goods  from  carrier. 

25    L.R.A.(N.S.)     842. 
Right   of    consignee    refusing    to    accept 
goods  to  sue  carrier  for  damages. 

30  L.R.A.(N.S.)    1071. 

Right  of  shipper  to  demand  redelivery  at 

intermediate  point.       15  L.R.A.(N.S.)   756. 

Liability   of   carrier    accepting   property 

improperly  packed  or  crated. 

29  L.R.A.(N.S.)   1214, 
Dnty  mu  to  koceptlac  frelclit. 

Right  of  carrier  to  refuse  to  receive  in 
afternoon  valuables  to  go  on  morning  train. 

15  L.R.A.(N.S.)    558. 
Effect  of  strike  on  statutory  liability  of 

carrier    for    refusal    to    receive    shipment. 
22  L.R.A.(NA)  1200. 
Duty  aa  to  fnralshlmc  ears. 

Duty  of  carrier  to  furnish  cars  of  type 

not  owned  by  it.         20  L.R.A.(N.S.)    .310. 

Duty  of  carrier  to  furnish  car  adapted  to 

subject  of  shipment.     18  L.R.A.(N.S.)   508. 

Exclusiveness    of    statutory    remedy    for 

carrier's  failure  to  furnish  cars. 

26  L.R.A.(N.S.)   851. 
Duty  of  carrier  to  furnish  cars. 

8   L.R.A.(N.S.)    108. 

Validity  of  penalty  for  faildre  to  furnish 

freight  cars.  15  L.R.A.(N.S.)   733. 

ConelnsiTeness  of  bill  of  ladinc. 

Liabiliiry  of  carrier  to  bona  flde  holder  up- 
on bill  of  lading  issued  by  negligence  or 
mistake  without  receiving  goods. 

22  L.R.A.(N.S.)   828. 

Right  of  carrier  to  deny  receipt  of  goods, 
as  against  bona  fide  holder  of  bill  of  lading. 

6  L.R.A.(N.S.)    302. 
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Delfty  Im  tramsportatloa. 

Legislative  requirements  u  defense  to 
carrier  for  delay  in  transportation. 

31   L.R.A.(N.S.)    1184. 
Liability  of  railroad  for  delay  of  freight, 
due  to  inadequate  facilities. 

10  L.IUL(1T.S.)    432. 
Right  of  consignee,  as  against  carrier,  to 
reject  freight  for  delay  in  transportation. 

12  L.R.A.(N.S.)   431. 

IilablUty  for  loaa,  Injniry,  or  aondo- 
llTery,  (enerallj. 

Effect  of  shippers  misrepresentation  as 

to  cuaracter,  quantity,  or  value,  on  right 

to  recover  for  loss.      23  L.R.A.(N.S.)   745. 

Liability  of  carrier  for  loss  or  damage 

to  goods  while  being  returned  to  shipper. 

22   L.R.A.(N.S.)    046. 
Duty  of  carrier  where  act  of  God  has  oc- 
curred or  is  threatened. 

20  L.R.A.(N.S.)   671. 
Liability  of  carrier  for  injury  or  loss 
from  enforcement  of  quarantine. 

13   L.R.A.(N.S.)    360. 

Duty  of  carrier  as  to  refrigerator  cars. 

10  L.R.A.(N.S.)    317. 

Liability  of  carrier  for  failure  to  adjust 

ventilators.  16  L.R.A.(N.S.)   801. 

Carrier's  liability  for  loss  by  fire. 

31  Am.  Dec.  654. 
Loss    occasioned    by    neglect    to    employ 
pilot.  33  Am.  Dee.  599. 

Carrier's  liability  for  loss  or  deteriora- 
tion of  goods  by  delay. 

11  Am.  St.  Rep.  360. 
Time  of  notice  to  warrant  special  dam- 
aees  for  failure  of  carrier  to  deliver  prop- 
erty. 3  L.R.A.(N.S.)  1111. 
Action  of  authorities  under  police  power 
as  defense  to  carrier  for  delay  or  nonde- 
livery of  freight.  21  L.R.A.(N.S.)  731,  28 
L.R,A.(N.S.)   130. 

Valuation  for  purposes  of  transportation 
a«  affecting  carrier's  liability  for  property 
converted  or  embezzled. 

31  L.R.A.(N.S.)    300. 

To  wltom  freight  mmj  be  delivered. 

Persons  to  whom  carriers  may  deliver 
property.  0  Am.  St.  Rep.  611. 

Common  carriers  and  adverse  claimants. 
34  Am.  St.  Rep.  731. 

Duty  of  carrier  to  recognize  demands  of 
stranster  on  property  delivered  for  trans- 
portation. 12  L.R.A.(N.S.)   254. 

Liability  of  carrier  for  property  removed 
bv  or  delivered  to,  one  whom  it  was  direct- 
ed  to  notify.  4  L.R.A.(N.S.)    1056. 

Xdablllty      for      refnaal      to      deliver 
freight. 

Liability  of  railroad  for  malicious  re- 
fusal of  agent   to  deliver   freight. 

7  i:.R.A.(KS.)   026. 

When  tender  of  charges  not  condition  of 
conversion  by  carrier's  refusal  to  surrender 
poods'.  6    L.R.A.(N.S.)     1058. 

Termimatlon  of  liability  of  carrier  of 
freight. 

Termination  of  carrier's  liability  as  such. 
126  Am.  St.  Rep.  860. 


When  carrier's  liability  is  redoecd  to 
that  of  warehouseman.   * 

07  Am.  St.  Rep.  80. 

Right  of  carrier  to  terminate  responsi- 
bility as  warehouseman. 

0    L.RA.(N.S.)    677. 

Reasonable  time  for  removal  of  goods  aft- 
er which  liability  of  carrier  as  such  ter- 
minates. 8  L.R.A.(N.S.)  240;  16  L.R.A. 
(N.S.)   036;  26  Llt.A.<N.S.)   038. 

Termination  of  carrier's  liability  as  such 
as  affected  by  its  fault  preventing  removal  ^ 
of  goods.      .  8  L.R.A.<N.8.)    235. 

Necessity  of  notice  of  arrival  of  goods 
to  reduce  carrier's  liability  to  that  of  ware- 
houseman. 18  L.RA.{N.S.)   427. 

Absence  of  consignee,  lack  of  address, 
etc.,  as  excusing  carrier's  giving  notice. 

26  L.R.A.(N.S.)   572. 
Demurrage;  lion. 

Demurrage.  30  Am.  St.  Rep.  634. 

Right  to  make  and  collect  charges  for 
detention  of  railway  cars  by  consignees. 

44  Am.  St.  Rep.  021. 

Carrier's  lien  for  demurrage. 

3  L.R.A.(N.a)  327. 
Oarrylng  live  stooh. 

Liability  of  carriers  of  live  stock. 

67  Am.  Dec  208. 

Duty  of  carriers  of  live  stock. 

•  18  Am.  St  Rep.  126. 

Respective  duties  of  carriers  and  shippers 
of  live  stock.  63  Am.   St.   Rep.  548. 

Carrier's  liability  for  loss  of,  or  injury 
to,   livestock.  130  Am.   St.  Rep.  432. 

Carrier  as  insurer  of   live  stock. 

18    L.R.A.(N.S.)     86. 

Duty  of  carrier  to  furnish  bedding  for 
live  stock.  23  L.R.A.(N.S.)   278. 

Duty  of  carrier  as  to  condition  of  stock 
pens.  10  L.R.A.(N.S.)    571. 

Duty  of  carrier  to  shower  hogs  during 
shipment.  16   L.R.A.(N.S.)    883. 

Liability  of  carrier  for  damage  to  live 
stock  by  contagious  disease  contracted  dur- 
ing transit.  26  L.R.A.(N.S.)    712. 

IdmltatloB  of  liability  of  earrler  of 
freight. 

Limitation  of  carrier's  liability.  5  Am. 
St.  Rep.  720;  88  Am.  St.  Rep.  77;  32  Am. 
Dec.  495. 

Limitation  of  amount  of  carrier's  liabil- 
ity. 23    Am.    St.    Rep.    593. 

Limiting  valuation  of  property  as  affect- 
ing amount  of  recovery  for  loss  bv  carrier's 
negligence.  1  L.R.A.(N.S.)    986. 

Carrier's  right  to  exact  special  contract 
from  shipper.  46  Am.  St.  Rep.  777. 

Extortion  of  unauthorized  stipulations 
from  shippers  and  their  effect. 

13  Am.   St.  Rep.   782. 

Effect  of  limitation  of  liability  in  receipt 
prepared  by  shipper.      28  L.R..\.(N.S.)  645. 

Effect  of  shipping  contract  limiting  com- 
mon-law liability,  signed  under  compulsion. 
28  L.R.A.(N.S.)    637. 

Reasonableness  of  time  fixed  in  contract 
of  shipment  of  live  stock  for  presentation 
of  claim  for  damages. 

7  L.R.A.(N.S.)    1041. 
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Validity  of  stipulation  requiring  notice 
within  specified  time,  as  applied  to  loss  due 
to  carrier's  negligence. 

17  L.R.A.(N.S.)  628. 

Validity  of  stipulation  limiting  carrier's 
liability,  as  affected  by  Hepburn  a«t. 

28    t..R.A.(N.S.)    293. 

Applicability  in  case  of  misdelivery  or 
nondelivery  of  provision  in  shipping  con- 
tract requiring  presentation  of  claim  for 
damsKes.  .31   L.R.A.(N.S.)    1178. 

Validity  of  contract  limiting  time  for 
bringing  action,  or  presenting  claims  for 
damages,  where  carrier  is  prohibited  from 
limiting  its  common-law  liability. 

13   L.R.A.(N.S.)    753. 

Notice  of  loss  or  injury  to  goods,  re- 
quired by  carrier's  contract  as  condition 
precedent  17  L,.R.A.(N.S.)  642. 

Removal  of  live  stock  from  carrier's 
premises  before  notice  of  claim,  where  given 
in  time  for  examination. 

24    L.R.A.(N.S.)     866. 

liability  of  eairiev  of  frelcht  for  per- 
somal  injuries. 

Liability  of  carrier  for  injuries  to  con- 
signor or  consignee  or  their  employees  by 
unsafe  car.  9  L.R.A.(N.S.)    867. 

Duty   of   carrier   to   protect   one   other 

than  employee  from  injury  by  movement  of 

can  or  trains  while  loading  or  unloading. 

31   L.RJ^.(N.S.)    960. 

Effect  of  shipper's  negligence  in  loading, 
or  as  to  condition  of  car,  upon  carrier'^ 
eommon-law  liability. 

19  L.R.A.(K.8.)  952. 

Liability  of  carrier  to  owner's  caretaker 
for  condition  of  stock  pens. 

10    L,.R.A.(N.S.)     676. 

Duty  of  carrier  to  caretaker  accompany- 
ing live  stock.  31  L.R.A.(N.S.)   6.32. 

Effect  of  carrier's  stipulation  against  lia- 
bility for  losses  not  arising  from  its  negli- 
gence, where  loss  due  to  negligence  of  con- 
necting carrier.  22  L.R.A.(N.S.)   379. 

Coanectlng  e«rriers. 

Connecting  lines  of  carriers  or  railways. 

72  Am.  Dec.  230. 

Liability  of  carrier  of  goods  for  loss  on 

connecting  line,  due  to  its  own  negligence. 

19   L.R.A.(N.S.)    1012. 

Liability   of  initial   carrier  tor  torts  or 

negligence  of  connecting  lines. 

106  Am.  St.  Rep.  604. 
Liability   of   connecting  carrier   for   loss 
beyond  own  line.  31  L.R.A.(N.S.)   1. 

Refusal  of  connecting  carrier  to  surren- 
der freight,  under  mistake  as  to  rate  or 
prepayment  as   conversion. 

6  L.R.A.(N.S.)    1048. 

Liability  of  connecting  carrier  detaining 

freight  on  account  of  mistake  as  to  amount 

due.  6  L,.R.A.(N.S.)  1054. 

GoTenuneatal  ooatrol;  r«tea;  diaorlm- 
Inatloii. 

Regulation  of  rates.   62  Am.  St.  Rep.  280. 

Elements  entering  into  determination  of 
reasonableness  of  railroad  rates  prescribed 
by  state.  16   L.R.A.(N.S.)    108. 


Power  of  state  to  control  sale  and  use 
of  passenger  tickets.    96  Am.  St.  Rep.  828. 
'Validity  of  statutes  requiring  issuance  of 
mileage  booka  at  reduced  rates. 

7  L.RA.(N.S.)    1086. 
Power  to  require  carriers  to  reduce  rates 
to  classes  of  persons. 

11  L.RA.(N.S.)   973. 
Elements  entering  into  determination  of 
reasonableness  of  railroad  rates  prescribed 
by    state.  26    L.R.A.(U.S.)     1001. 

Right  of  attorney  general,  or  other  rep- 
resentative of  state,  to  maintain  action  to 
enforce  statutory  regulations  affecting  rates, 
etc.  18  UR.A.(N.S.)   664. 

Power  to  compel  stoppage  of  trains. 

29    L,.R.A.(N.S.)    159. 
Power    to    compel   establishinent   of,    or 
stopping  of  trains  at  stations. 

17  L.R.A.(N.S.)   821. 
Right  of  municipality  to  compel  interur- 
ban  cars  to  stop  for  passengers. 

16    L.R.A.(N.S.)    914. 
Right  to  limit  speed,  or  require  stopping, 
of  interstate  and  mail  trains. 

14   l..R.A.(N.S.)    293. 
Constitutionality  of  statute  fixing  mini- 
mum speed  at  which  carrier  may  transport 
special  kinds  of  freight. 

26   L.R.A.(N.S.)    1018. 
Right  of  state  to  require  railroad  com- 
pany to  equip  its  road. 

13   L.R.A.(N.S.)    320. 
Power  to  compel  railroad  to  build,  main- 
tain, or  connect  with,  side  tracks  for  ac- 
commodation of  shippers. 

28  i,.R.A.(N.S.)   1013. 
Whether  railroad  may  be  required  to  es- 
tablish or  maintain  unprofitable  station. 

26  L.R.A.(N.S.)   444. 
Unreasonable    and    unlawful    discrimina- 
tions by  railway  companies. 

11  Am.  St.  Rep.  647. 
Discrimination  by  carrier  between  hack- 
men  or  other  solicitors. 

22  Am.   St.   Rep.  699. 
Right  to  discriminate  between  solicitors 
of  patronage  at  depots,  wharves,  etc. 

16   L.R.A.(\.S.)    777. 
Right   of   railroad   te   give   exclusive   or 
preferential  facilities  to  express  company. 
5  L.R.A.(N.e.)    783. 
Right  of  carrier  to  discriminate  with  re- 
spect to  special  or  unusual  service. 

12  L.R.A.(N.S.)    506. 
Discrimination  by  requiring  prepayment 

of  freight.  21    L,.R.A.(N.S.)    982. 

Carrier's  right  to  make  discriminating 
rate  for  material  where  finished  product  re- 
shipped.  6  L.RA.{N.S.)   225. 

Whether  pass  issued  as  part  of  consider- 
ation for  contract  is  within  the  statute  pro- 
hibiting free  transportation  or  discrimina- 
tion. 23  L.R.A.(N.S.)  217;  31  L.R.A. 
(N.S.)  657. 

Right  of  carrier  to  grant  rebate  or  al- 
lowance for  use  of  shipper's  tracks. 

26   L.R.A.(N.S.)    651. 

Effect  of  statutory  provisions  against  re- 
bates upon  contracts  prescribing  less  than 
established  rates.  14  L.R.A.(N.S.)  400. 
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OARBTXNO  OH  BTTSIITESS. 

What  amount*  to,  see  Corporationa,  V.  b. 

♦  «» 

OABBTOrO  WEAPONS. 

Editorial  aotaa. 

Constitutional  right  to  keep  and  bear 
arms.  116  Am.  St.  Rep.  199;  3  L.R.A. 
(N.S.)    168;   20  L.R.A.(N.S.)    1007. 

What  manner  of  carrying  or  concealment 
of  weapon  violates  statute. 

23  L.R.A.(NA)    173. 
Conviction  for  carrying  as  a  condition  of 
forfeiture  of  weapons. 

4    L.R.A.(N.S.)    368. 


CASE. 

On  appeal,  see  Appeal  and  Error,  IV. 

Editorial  notes. 

Right  of  action  for  inducing  breach  of 
contract.  16  L.R.A.(N.S.)  746;  28  L.R.A. 
(N.S.)   615;  97  Am.  St.  Rep.  923. 

Civil  liability  for  enticing  servant  to  quit. 
6  L.R.A.(N.S.)   1091. 

Civil  liability  for  inducing  discharge  of 
servant.  19  L.R.A.(N.S.)    661. 

Liability  of  one  causing  discharge  of,  or 
voluntary  abandonment  of  contract  by,  serv- 
ant. 11  Am.  St.  Rep.  474. 

Liability  for  procuring  discharge  of  work- 
man as  nonunion.  5  L.R.A.(N.S.)  899. 

Civi\  liability  for  maliciously  procuring 
discharge  or  preventing  employment,  in  ab- 
sence of  conspiracy  or  concerted  action. 

27   L.R.A.(N.S.)    966. 


OASES  CERTIFIED. 

From  justice  of  the  peace  to  district  court, 
see  Justice  of  the  I'eace,  6. 

Where  the  district  court  certifies  a  ques- 
tion to  the  supreme  court  for  review,  under 
the  North  Dakota  statute,  it  should  make 
a  brief  statement  of  the  facts  established, 
but  should  not  return  the  evidence;  no  ques- 
tions of  fact  are  reviewable  by  the  su- 
preme court  under  such  proceedings,  but 
only  questions  of  law.  Grand  Forks  County 
V.  Frederick,  16  N.  D.  118,  125  Am.  St. 
Rep.  621,  112  N.  W.  839. 


CASHIER. 


Invalidity  of  deed  executed  by  cashier  to 
himself,  see  Banks,  6. 

Ratification  of  acts  of,  see  Banks,   13. 

Liability  for  false  statement  of  bank's  finan- 
cial condition,  see  Banks.  19. 

Competency  of,  as  witness  to  mailing  of 
notice  to  deceased  person,  see  Wit- 
nesses, 23. 


CATTXE  GUARDS. 

Duty  of  railroad  company  as  to, 
roada,  L 


lUO- 


»»» 


CATTLE  YARDS. 

Power  of  municipality  to  declare  a  nai^ 
aace,  see  Municipal  Corporations,  11. 


♦  »» 


CAVCXTS. 

See  Voters  and  Elections,  III. 


»«» 


OATTSE. 

Of  burning  of  grain  elevator,  evidence  of 

agent's  declaration  as  to,  see  Evidence, 

636. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  g.  

Opinion  evidence  as  to,  see  Evidence,  VTI.  b. 
Sufficiency  of  proof  of,  see  Evidence,  XI.  j. 
Of   loss,   death  or   injury,   see   Insurance, 

IV.  c. 
Proximate  cause,  see  Proximate  Cause. 
Removal  of,  see  Removal  of  Causes. 
Question  for  jury  as  to,  see  Trial,  IV.  e. 


CEMETERIES. 


Editorial  notes. 

Regulations  of  burials  and  cemeteries. 

27  L.R.A.(N.S.)   260. 
Power  of  municipality  to  regulate,  pro- 
hibit, or  discontinue  cemeteries. 

87  Am.  St.  Rep.  679. 
Forbidding  burial  of  negro  in   cemetery 
controlled  by  white  persons. 

7  L.R.A.(N.S.)    165. 

Character  of  estate  or  property  of  owner 

in  burial  lot.  67  L.R.A.  118. 


♦  «» 


OENTRAIi   COMBHTTEE. 

What  will  justify  refusal  to  attend  convep- 
tion  organized  by,  see  Voters  and  Elec- 
tions, 61,  52. 


certahttt. 

Of  contract,  see  Contracts,  17,  IS. 

♦  «» 

CERTIFICATE. 

On  appeal,  see  Appeal  and  Error,  IV. 
As  evidence,  see  Evidence,  IV.  «. 
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Weight  to  be  given  officer's  certificate,  see 

Evidence  8«9,  870. 
Of  admowledgment,  see  Acknowledgment.    | 
Of  corporate  stoclc,  see  Corporations,  III. 
Of  foreclosure  sale,  see  Mortgage,  122;  VII. 

f.  3. 
Of  justice  of  the  peace,  waiver  of  assured's 

failure  to  furnish,  see  insurance,  99. 
Of  nomination,   see   Voters  and  Elections, 

lU.  e. 
Of  partnership  doing  business  under  name 

not  showing  partner's  name,  see  Part- 
nership, 8-11. 
Of  probable  cause  for  suspending  execution 

pending  appeal,  see  Criminal  Law,  77. 
Of  redemption,  see  Mortgage,  140. 
Of  tax  sale,  see  Taxes,  IV.  n,  5,  (. 


♦  »» 


CERTIFICATE  OF  DEPOSIT. 

Right  to  interest  on,  see  Interest,  7. 
Liability  of,  to  levy,  see  Levy  and'  Seizure, 
3. 


*«»■ 

CEBTIFICATIOK. 

Of  copies  of  lost  or  stolen  indictments,  see 

Courts,  1,  31. 
Of  case  from  justice  of  the  peace  to  district 

court  for  trial,  see  Justice  of  the  Peace, 

«. 
Of  newspaper  in  which  to  publish  notice  of 

tax  sale,   see  Taxes,   101. 


*«» 

CERTIFIED  CASES. 

See  Cases  Certified. 

»«» 

CERTIFIED  COPT. 

As  evidence,   see   Evidence,  260-269,   330, 
331,  334,  336. 


*«» 


CERTIFIED  QUESTION. 

See  Cases  Certified. 

CERTIORARI. 

I.  JuBiSDionoir;    Usit    of    the    Whit 
Oeiteraixt. 

a.  In  General. 

b.  Auessment  or  Tarn  Uattera. 

c.  Election    Matters. 

U.  ProCEDCBB;    DETEBiaNATIOK. 

m.  EoiTOBLU.  Notes. 

Who  may  appeal  from  certiorari  from  coun- 
ty board,  see  Appeal  and  Error,  33. 
Snpp.  Dak.  Dig.— 13. 


I.  JuBISDIcnON;    USE   OF  THE    WbIT    GeN- 
BBALLT. 

a.  In  General. 

Original  jurisdiction  of  supreme  court  to 
grant,  see  Courts,  26,  27. 

1.  Under  N.  D.  Rev.  Codes  1905,  §  7810, 
a  writ  of  certiorari  will  not  be  granted  in 
any  case,  unless  the  inferior  court,  olHcer, 
board,  or  tribunal  has  exceeded  its  juris- 
diction, and  there  is  no  appeal,  nor,  in  the 
judgment  of  the  court,  any  other  plain, 
speedy  and  adequate  remedy.  St.  Paul, 
M.  &  M.  R.  Co.  V.  Blakemore,  17  N.  D.  67, 
114 -N.  W.  730.       - 

2.  Since  the  only  office  of  a  writ  of  cer- 
tiorari in  a  case  to  review  the  acts  of  a 
public  official  incident  to  his  office  is  to 
inquire  into  the  question  of  jurisdiction, 
whether  the  state  engineer  acted  fraudu- 
lently in  the  filing  of  a  petition  for  the  ap- 
propriation  of  water  rights  for  irrigation 
purposes  cannot  be  tried  in  a  certiorari 
proceedings.  Geiger  v.  Lea,  —  S.  D.  — , 
128  N.  W.  139. 

3.  Certiorari  will  not  He  to  review  the 
action  of  the  board  of  university  and  school 
lands  refusing  to  confirm  a  sale  of  such 
lands,  it  having  had  jurisdiction  though 
it  may  have  erred  in  fact.  Fuller  v.  Board 
of  University  &  School  Lands,  —  N.  D.  — , 
120  N.  W.   1029. 

b.  A»»e»»ment  or  Tom  Mattert. 
See  also  infra,  10. 

4.  Under  N.  D.  Rev.  Codes  1905,  §  7810, 
an  order  made  after  judgment  in  a  con- 
demnation suit,  by  the  terms  of  which  or- 
der the  clerk  is  directed  to  retain  in  bis 
possession  certain  moneys  paid  to  him  in 
satisfaction  of  such  judgment  until  the 
final  determination  of  a  certain  tax  pro- 
ceeding pending  in  such  court  under  the 
Wood  law,  wherein  Cass  county  as  plain- 
tiff seeks  to  recover  certain  delinquent 
taxes  claimed  to  be  a  lien  against  the  prop- 
erty thus  condemned,  is  an  appealable  or- 
der, and  hence  the  proper  remedy  for  a 
review  of  said  order  is  by  appeal  and  not 
by  certiorari.  St.  Paul,  M.  &  M.  R.  Co. 
V.  Blakemore,  17  N.  D.  67,  114  N.  W,  730. 

6.  The  function  of  certiorari  being  to 
correct  the  proceedings  where  inferior 
boards  and  tribunals 'act  without  jurisdic- 
tion, certiorari  is  the  proper  remedy  to  i\  ■ 
view  the  acts  of  a  city  board  of  commis- 
sioners after  the  grading  of  a  street  had 
been  fully  completed  without  objection  or 
protest  from  interested  property  owners, 
and  to  vacate  the  special  assessment 
levied,  where  the  resolution  of  the  city 
council  authorizing  such  improvements  spec- 
ified that  the  cost  of  improving  street 
intersections  should  be  paid  out  of  the  gen- 
eral fund,  and  the  commissioners  included 
such  cost  in  the  special  assessment,  and 
where  such  fact  was  not  known  to  the  prop- 
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erty  owners,  and  the  latter  having  acted 
timely  upon  the  filing  and  approval  of  the 
engineer's  estimate.  State  ex  rel.  Bowen 
T,  Sious  FaUs,  —  S.  D.  — ,  124  N.  W.  963. 

c.  Election  Matters. 

6.  Certiorari  will  not  lie  to  compel  the 
certification  of  the  returns  and  ballots  of 
an  election  held  in  a  city  on  the  question 
of  the  sale  of  intoxicating  liquors,  on  the 
ground  that  enough  votes  which  should 
have  been  counted,  were  rejected  as  de- 
fective and  would  have  changed  the  result 
of  the  election;  but  the  remedy  is  under 
the  statute  relating  to  election  contests. 
Rev.  Pol.  Code,  S.  D.  §§  1988-2000.  State 
ex  rel.  Cormick  v.  Ramsey,  —  S.  D.  — ,  130 
N.  W.  768. 

7.  A  writ  of  certiorari  will  lie  to  the  act 
of  a  canvassing  board  in  declaring  that  the 
question  of  the  sale  of  intoxicating  liquor 
passed  at  a  general  election,  there  being 
no  writ  of  error  or  appeal  or  other  ade- 
quate remedy  at  law,  under  S.  D.  Rev. 
Code  Civ.  Proc.  §  754,  providing  that  such 
a  writ  may  be  granted  when  inferior  courts, 
boards  or  tribunals  have  exceeded  their 
authority  and  there  is  no  writ  of  error  or 
appeal,  nor  other  adequate  remedy,  and 
§  760,  providing  the  review  cannot  extend 
further  than  to  determine  whether  such  in- 
ferior court,  board  or  tribunal  has  regular- 
ly pursued  the  authority  of  such  tribunal 
or  board.  State  ex  rel.  Clark  t.  Stakke, 
22  S.  D.  228,  117  N.  W.  129. 


Control  of  acts  legislative  in  nature  by 
certiorari,  prohibition  or  mandamus. 

18  Am.   Dec.  23U. 
Who  may  prosecute  writ  of  certiorari. 

103  Am.  St.  Rep.  111. 
Who  entitled  to  certiorari  to  review  de- 
cree or  order  aifecting  sale  of  liquor. 

19  L.R.A.(N.S.)    610. 
What  reviewable  on  certiorari. 

12  Am.  Dec.  532;  40  Am.  St.  Rep.  29. 


II.'Pbocedube;    Detebuinatiok. 

8.  A  writ  of  certiorari  to  review  the  acts 
of  a  board  or  body,  unless  it  is  not  a  con- 
tinuing body  or  has  ceased  to  exist,  must 
go  to  the  board.  State  ex  rel.  Lindsay  v. 
Boyden,  18  S.  D.  379,  100  N.  W.  761. 

9.  A  writ  of  certiorari  directed  to  the 
legal  custodian  of  the  records  of  a  con- 
tinuing board  or  body  does  not  confer  juris- 
diction either  of  the  subject-matter  or  of 
the  persons  composing  the  board.  State 
ex  rel.  Lindsay  v.  Boyden,  18  S.  D.  370, 
100  N.  W.  761. 

10.  The  court,  on  certiorari  to  annul  an 
assessment  and  avoid  all  payment  of  taxes 
laid,  should  under  S.  D.  Rev.  Pol.  Code, 
§  2225,  render  judgment  for  the  just 
amount  of  taxes  or  order  a  re-assessment 
of  the  property,  if  in  its  opinion  the  assess- 
ment be  void  either  for  prohibited  pro- 
ceedings on  the  part  of  county  board  of 
equalization  or  the  omission  of  the  city 
board  of  equalization  to  perform  the  re- 
quired acts  essential  to  a  valid  assessment. 
Salmer  v.  Clay  County,  20  S.  D.  307,  105 
N.  W.  623. 


III.  Editobial  Notes. 

Certiorari    and   the   right  thereto. 

12  Am.   Dec.   629. 


CESTUI  QUE  TRUST. 

See  Trusts,  IIL 


* » t^' 


CHALLENGE. 

To  jury  or  jurors,  see  Jury;  Trial,  IL  b. 

To  grand  jury,  see  Grand  Jury,  5,  6. 

Of  voter,  constitutionality  of  provision  for, 

see  Voters  and  Elections,  13. 
Of  voters,  at  primary  election,  see  Voters 

and  Elections,  57. 


CHAMBEHS. 


When  order  by  judge  will  be  considered  as 
made  at,  see  Motions  and  Orders,  6. 


*«» 


OHAMPERTT. 

Sale  of  land'  held  adversely. 

Impairment  of  contract  obligations  by 
change  in  statute  as  to,  see  Contracts. 
198. 

Sale  by  receiver,  see  Judicial  Sale,  10. 

As  to  notice  of  rights  in  real  property  from 
possession,  see  Notice,  II. 

1.  A  deed  is  void  when  made  in  viola- 
tion of  the  statute  denouncing  the  sale  or 
purchase  of  pretended  titles.  Brynjolfsim 
V.  Dagner,  15  N.  D.  332,  125  Am.  St.  Rep. 
695,  109  N.  W.  .320. 

2.  The  owner  of  land  in  the  possession  of 
another  may  properly  mortgage  the  same 
without  violating  the  statute  against 
champerty.  State  Finance  Co.  v.  Halsten- 
son,   17  N.   p.   145,   114  N.   W.   724. 

3.  A  sheriff's  deed  given  pursuant  to 
foreclosure  proceedings  is  in  the  nature  of 
deeds  issued  under  judicial  proceedings, 
and  is  not  within  the  purview  of  the  stat- 
ute against  champerty  and  maintenance. 
State  Finance  Co.  v.  Halstenson,  17  X.  D. 
146,  114  N.  W.  724. 

4.  A  sheriff's  deed,  issued  on  a  fore- 
closure of  a  mortgage,  while  another  is  in 
possession  of  the  land,  is  not  void  for 
champerty,  when  such  sheriff's  deed  is 
based  on  a  mortgage,  executed  before  the 
claimant  went  into  possession.  State- 
Finance  Co.  V.  Halstenson,  17  N.  D.  145, 
114  N.  W.  724. 
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6.  A  conveyance  of  real  estate  held  ad- 
rersely.  by  another  under  color  of  title,  by 
one  who  has  not  been  in  possession  or  taken 
rent  for  the  space  of  one  year  prior  thereto, 
is  void  as  against  such  adverse  possessor. 
Scbneller  v.  Plankinton,  12  N.  D.  661,  98 
N.  W.  77. 

6.  Since  N.  D.  Rev.  Codes  1895,  §  7002, 
makes  it  a  misdemeanor  for  any  person  to 
convey  any  pretended  title  to  land,  unless 
the  grantor  has  been  in  possession  or  taken 
rent  for  the  space  of  a  year  prior  thereto, 
a  deed  executed  in  violation  of  this  section 
is  void,  but  its  invalidity  extends  only  to 
the  party  in  adverse  possession  claiming 
title;  as  between  the  grantor  and  grantee 
and  all  other  persons,  it  is  valid.  Gal- 
braith  v.  Payne,  12  N.  D.  164,  96  N.  W. 
258. 

T.  A  deed  is  not  void  or  champertous,  un- 
der N.  D.  Rev.  Codes  1906,  §  8733,  where  an 
attorney  for  the  grantee  examines  the  I'ec- 
ords  before  the  deed  is  given  and  discovers 
defects  in  tax  deeds  of  record  on  which 
title  is  claimed.  State  Finance  Co.  v. 
Bowdle,  16  N.  D.  193,  112  N.  W.  76. 

8.  The  mere  fact  that  a  grantee  of  a 
deed  of  vacant  land  examined  the  records 
of  the  office  of  the  register  of  deeds  before 
poTchasing  the  land,  and  thereby  dis- 
covered defects  in  defendants'  titles,  does 
not  render  the  deed  void  for  maintenance. 
State  Finance  Co.  v.  Trimble,  16  N.  D. 
199,  112  X.   W.   984. 

9.  The  occasional  cutting  and  removal  of 
hay  from  unoccupied  lands,  under  a  per- 
mit from  one  claiming  title  adverse  to  the 
plaintiff's  grantor,  is  not  sufficient  to  con- 
stitute adverse  possession  so  as  to  avoid 
plaintifTs  deed  for  maintenance.  State 
Finance  Co.  v.  Beck,  15  N.  D.  374,  109  N. 
W.  357. 

10.  N.  D.  Rev.  Codes  1905,  §  8733,  pre- 
scribes that  it  shall  be  a  misdemeanor  to 
eonver  a  pretended  title  by  a  person  out 
of  possession  not  receiving  the  rents  of 
the  premises  for  one  year.  Deeds  executed 
in  violation  of  that  section  are  void  as  to 
the  persons  in  possession,  and  as  to  them 
the  title  is  in  the  grantor,  notwithstanding 
such  deed.  Burke  v.  Scharf,  — •  N.  D.  — , 
124  N.  W.   79. 

11.  The  common-law  doctrine  making 
raid,  as  against  a  person  in  possession,  a 
deed  of  land  adversely  held  as  against  the 
grantor,  where  the  grantor  has  not  been  in 
possession  of  the  land  or  received  the  rents 
tliereof  for  a  period  of  at  least  one  year, 
remains  in  force  in  this  state.  Burke  v. 
Scharf,  —  N.  D."  — ,  124  X.  W.  79. 

12.  Where  the  holder  of  the  legal  title 
to  real  estate  who  is  out  of  possession  con- 
veys such  title  to  a  third  person  who  is 
not  in  possession  of  said  real  estate,  and  at 
the  same  time  said  holder  of  the  legal  title 
conveys  to  one  who  is  in  the  legal  posses- 
«ion  of  said  premises  through  a  vendee 
holding  under  a  contract  for  the  purchase 
o{  the  land,  and  the  deed  to  the  person  not 
in  pnesession  is  first  delivered,  said  first 
deed  is  void  on  account  of  the  adverse  pos- 
wsoion  of  the  land  as  against  the  grantor. 


and  the  second  deed,  after  its  delivery,  be- 
comes effective,  and  conveys  the  legal  title 
to  the  premises.  Burke  v.  Scharf,  —  N.  T). 
— ,  124  N.  W.  79. 

13.  Where  an  action  is  brought  by  one 
out  of  possession  against  the  vendor  and 
vendee,  and  the  plaintiff  in  that  action 
has  legal  title  to  the  land  and  conveys  such 
legal  title  to  the  vendee,  and  the  action 
is  afterwards  dismissed,  this  does  not  con- 
stitute a  constructive  eviction  by  the  ven- 
dee, entitling  him  to  retain  possession  un- 
der the  title  thus  purchased  against  the 
vendor  on  the  contract,  as  such  deed  to  him 
is  void  and  champertous  as  against  the 
vendor  in  possession.  Burke  v.  Scharf,  — 
N.  D.  — ,  124  N.  W.  79. 

14.  Since  a  receiver's  deed,  when  exe- 
cuted and  delivered,  relates  back  to  and 
takes  effect  as  of,  the  -date  of  sale,  where 
another  person  had  gone  into  possession  be- 
tween the  time  the  deed  was  delivered  and 
the  date  of  sale,  claiming  title  under  a  tax 
deed,  the  receiver's  deed  was  not  rendered 
void  because  it  was  made  for  land  in  the 
open  and  notorious  possession  of  another. 
.Jov  V.  Midland  State  Bank,  —  S.  D.  -, 
128    N.    VV.    147. 

15.  On  an  appeal  from  a  judgment  quiet- 
ing title  to  certain  real  estate  in  plain- 
tiff, the  defendant  assigns  error  upon  the 
conclusion  of  law  of  the  trial  court  that  the 
plaintiff  is  entitled  to  a  decree  quieting 
title  in  him.  It  appeared  from  the  find- 
ings of  fact  upon  which  the  conclusion  is 
based  that  the  plaintilFs  grantor,  when  he 
executed  the  deed  of  conveyance  upon  which 
plaintiff  bases  his  title  and  right  of  action, 
had  not  been  in  possesaiorf  or  taken  the 
rents  for  the  space  of  one  year  prior  there- 
to, and  that  the  defendant  was  then,  and 
for  ten  years  prior  thereto  had  been,  in 
adverse  possession  under  color  of  title. 
Held,  that  the  conclusion  of  the  trial  court 
was  erroneous,  and  that  the  judgment  must 
be  reversed  and  the  action  dismissed. 
Schneller  v.  Plankinton,  12  N.  D.  581,  it8 
N.  W.  77. 

16.  The  common  law  doctrine  which  con- 
demns as  void  a  grant  of  land,  which  is 
held  adversely  under  claim  of  title,  by  a 
grantor  who  has  not  been  in  possession  or 
taken  rent  for  the  space  of  a  year  prior 
thereto,  as  an  act  of  maintenance,  was  not 
abolished  by  the  North  Dakota  Revised 
Codes  of  1895,  but  was  perpetuated,  and 
remains  in  force  in  this  state.  Galbraitli 
V.  Payne,  12  N.  D.  164,  96  N.  W.  258. 

Editorial  note. 

Champerty  and  maintenance. 

16  Am.  Dec  317. 


CHANGE. 

Of  beneficiary,  see  Insurance,  TI.  h. 
Of  judge,  see  Courts,  II.  e,  2. 
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CHANGE  OF  VENUE— CHAMTIES. 


CHAHOE  OF  VEirUE. 

See  Action  or  Suit,  V.  b. 

*« » 

CHARACTER. 

Evidence  as  to,  see  Evidence,  VII.  j;  X.  e, 
7. 

Cross-examination  of  witness  who  Itas  testi- 
fied as  to  character,  see  Witnesses,  84. 


♦  »» 


CHARITABI.E  ASSOCIATIONS. 

Editorial  note. 

Validity  of  constituti,on,  by-laws,  and 
proceedings  of  voluntary  charitable  associa- 
tions. 69  .Am.  Dec.  671. 


»  ■  » 


CHARITIES. 

Provision  in  will  for  sale  of  property  in 
carrying  out  charitable  bequest,  see 
Executor   and   Administrator,  45,  46. 

Rule  of  perpetuities  as  to,  see  Perpetuities, 
2,  3. 

1.  A  charitable  trust  will  be  liberally 
construed,  that  it  may  be  rendered  eflfec- 
tual.  Re  Sacrison,  —  N.  D.  — ,  26  L.R.A. 
(N.S.)   724,  123  N.  W.  518. 

2.  The  expression  by  a  testator  in  a  will 
directing  that  his  residuary  estate  be  de- 
voted to  the  establishment  of  a  children's 
home  in  a  foreign  country,  to  be  under  the 
charge  of  the  poor  officers  of  a  certain  ter- 
ritorial municipality  thereof,  of  a  desire 
that  his  executor  arrange  with  such  officers 
that  such  municipality  provide  half  the  cost 
of  the  establishment  and  maintenance  of 
such  home,  if  possible,  and  also  that  the 
services  of  such  authorities  in  the  manage- 
ment of  the  home  be  without  charge,  does 
not  make  compliance  with  such  desire  a 
condition  precedent  to  the  carrying  out  of 
the  trust,  but.  is  a  mere  recommendation  of 
the  testator.  Re  Sacrison,  —  N.  D.  — ,  26 
L.R.A.(N.S.)   724,  123  N.  W.  618. 

3.  A  testator  may  vest  in  his  executor 
the  widest  possible  latitude  for  the  exercise 
of  his  own  best  judgment  in  carrying  out  a 
charitable  bequest,  and  it  will  not  be  held, 
on  that  ground,  too  vague,  indefinite,  and 
uncertain  to  be  legally  enforceable.  Re 
Sacrison,  —  N.  D.  — ,  26  L.R.A.(N.S.)  724, 
123  N.  W.  518. 

Certainty  as  to  benefloiarie*. 

4.  A  testator  who,  in  bequeathing  his 
residuary  estate  to  establish  a  children's 
home,  designates  the  beneficiaries  as  the 
"destitute  children,"  and  in  another  place 
the  "poor  children"  of  Torrskog  socken, 
Sweden,  which  home  is  to  be  in  charge  of 
the  poor  officers  of  that  socken,  impliedly 
vests  in  such  officers  the  incidental  power 
to  select  the  individuals  within  the  general 


class  designated,  who  are  to  partake  of  hii 
bounty.  Re  Sacrison,  —  N.  D.  —  26 
L.RA.(N.S.)  724,  123  N.  W.  618. 

6.  A  will  whereby  a  testator  provides 
that  his  residuary  estate  be  devoted  to  the 
establishment  of  a  children's  home  in  his 
native  country  or  district,  known  as  Torrs- 
kog socken,  Sweden,  for  the  care  of  desti- 
tute children  of  that  vicinity,  directs  that 
such  home  be  under  the  charge  of  the  poor 
officers  of  thbt  district,  and  declares  the 
object  of  the  trust  to  be  the  amelioration 
of  the  condition  of  the  poor  children  in 
Torrskog  socken, — is  not  void  for  uncertain- 
ty as  to  the  beneficiaries,  on  the  ground 
that  it  was  not  confined  to  the  destitute 
children  in  Torrskog  socken,  but  included 
those  residing  therein  and  in  the  vicinity 
thereof,  as  the  term  "of  that  vicinity" 
must  be  deemed  to  relate  exclusively  to  the 
territory  included  within  such  socken.  Re 
Sacrison,  —  N.  D.  — ,  26  L.R.A.(N.S.) 
724,  123  N.  W.  518. 

BCattera  at  to  trustees. 

6.  That  a  will  creating  a  charitable  trust 
fails  expressly  to  designate  a  trustee  by 
name  does  not  operate  to  defeat  the  trust, 
when  by  the  language  of  the  will,  aided  by 
extrinsic  evidence,  it  can  be  determined 
whom  the  testator  intended.  Re  Sacrison, 
—  N.  D.  — ,  26  L.R.A.(N.S.)  724,  123  N. 
W.  618. 

7.  A  testator  who,  in  providing  that 
residuary  estate  be  devoted  to  the  estab- 
lishment of  a  children's  home  in  Sweden, 
directs  that  such  home,  when  established, 
shall  be  under  the  charge  of  the  officers  of 
a  certain  territorial  municipality  having 
Biuiervision  of  the  poor  thereof,  "but  whose 
official  designation  is  not  known  to  me  at 
this  time,  the  selection  of  such  officers  be- 
ing left  to  my  executor,  to  be  selected  and 
designated  in  accordance  with  the  laws"  of 
Sweden, — thereby  designates  trustees  with 
sufficient  certainty  to  prevent  defeat  of  the 
trust  for  want  thereof,  as  such  provision 
sufficiently  expresses  the  intention  on  the 
part  of  the  testator  to  designate  as  trustees 
of  the  fund  such  officers  and  their  succes- 
sor, as  have,  under  the  laws  of  Sweden, 
supervision  of  the  poor  in  such  territorial 
municipality,  which  designation  is  made 
with  sufficient  particularity  to  enable  the 
executor  by  the  aid  of  extrinsic  facts  to 
determine  with  absolute  certainty  the  trus- 
tees intended.  Re  Sacrison,  — "N.  D.  — , 
26  L.R.A.(N.S.)   724,  123  N.  W.  618. 

8.  Where  a  charitable  bequest  is  made 
to  trustees  in  a  foreign  country,  it  will  not 
be  assumed  that,  should  such  trustees  re- 
fuse to  act,  a  foreign  court  will  permit  the 
trust  to  fail,  but  it  will  be  assumed  that 
it  will  appoint  a  trustee.  Re  Sacrison,  — 
N.  D.  — ,  26  L.R.A.(N.S.)  724,  123  N.  W. 
518. 

Editorial  notes. 

Charitable  trusts.     9  Am.  St.  Rep.   720. 
What    are    charitable    uses    or    trusts. 

9  Am.  Dec.  578;  63  Am.  St.  Rep.  248. 
Charities  void  for  uncertainty. 

44    Am.    Dec.    98. 
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Certainty  and  unity  required  in  chari- 
table trusts.  64  Am.  St.  Rep.  756. 

Enforcement  of  general  bequest  for  chari- 
ty or  religion.  14  L.R.A.(N.S.)  49. 
'  Gift  for  the  benefit  of  members  of  a 
particular  organization,   as   a  charity. 

6   L.R.A.(N.S.)    687. 

Effect  of  provision  directing  particular 
purposes  to  which  gift  to  or  for  religious 
or  charitable  organizations  shall  be  de- 
voted. 7   L.R.A.(N.S.)    1119. 

Existence  of  public  school  system  as  af- 
fecting  validity  of  trust  for  education  of 
children.  7   L.R.A.(N.S.)    471. 

Effect  of  statutes  limiting  charitable  be- 
quest, etc.,  on  absolute  gift  to  individual 
in  hope  that  he  will  use  it  for  such  pur- 
poses. 22  L.R.A.(N.S.)    1262. 

Validity  of  devise  or  bequest  for  such 
charitable  purposes  as  executor  or  trustee 
may    select.  12    L.R.A.(N.S.)     1177. 

Liability    of   charitable    institutions   for 
negligence. 
7  L.R.A.(N.8.)    481;    10  L.R.A.(N.S.)    74. 

What  are  charitable  institutions  within 
rule  exempting  from  liability  for  negli- 
gence. 2    L.R.A.(N.S.)    656. 


*«» 


OHASITIZS  AHD  CORRECTION. . 

Creation  of  new  board  of,  see  Boards,  2. 
Batiflcation  of  appointment  to  new  board, 

see  Officers,  3. 
Compensation  of  members  of  board  of,  see 

Officers,  22. 


♦  »» 


CHARTER. 

Of   municipal    corporation,    see   Municipal 
Corporations. 


CHA.TTEI,  M ORTOAOE. 

L  Who  Mat  Make;   Natube  of, 
IL  What   Constitutes. 

HL  CONSTBUCTION     AND    VALIDITT. 

a.  In    fteneral. 

b.  Delivery  of  Mortgage. 

c  Delivery  of  Copy  to  Mortgagor. 

d.  Description. 

e.  Property    or    Interest    Covered. 

f.  When  Fraudulent  as  to  Credit- 

ors. 

g.  Recording   and  Piling. 

1.  In  Oeneral. 

2.  Original    or    Copy. 

3.  Removal    of    Property    to 

Another    County. 

4.  Refiling. 
TV.  Rights  of  Parties. 

v.  Enfobckment;  Redemption'. 
Vl.  Loss  oB  Waives  of  Lien. 
VIL  Edtiobial   Notes. 

Election  of  remedy  by  mortgage,  see  Ac- 
tion or  Suit,  32.  ' 


Joinder  by  mortgagor  and  mortgagee  in 
action  to  recover,  see  Action  or  Suit, 
43. 

Presumption  as  to  propriety  of  order  per- 
mitting mortgage  to  bring  action 
against  receiver  of  mortgagor,  see 
Appeal  and  Error,  534. 

Preference  to  mortgage  by  bankrupt,  see 
Bankruptcy,  33,  34. 

Evidence  admissible  in  claim  and  delivery 
by  chattel  mortgagee,  see  Evidence, 
663,   664. 

Evidence  as  to  real  ownership  of,  see  Evi- 
dence, 733. 

Admissibility  of  evidence  that  the  mort- 
.  gagee  did  not  intend  to  rely  on  the 
property  mortgaged  in  action  for  its 
conversion,   see   Evidence,   739. 

Sufficiency  of  evidence  of  conversion  by 
mortgagee,  see  Evidence,   1008. 

Sufficiency  of  proof  of  conversion  by  mort- 
gagor,  see   Evidence,   1009. 

Estoppel  of  married  woman  to  claim  that 
her  property  was  not  included  in  mort- 
gage given  by  husband,  see  Estoppel, 
36. 

Judgment  for  mortgagor  as  adjudication 
on  question  of  exempt  nature  of  prop- 
erty, see  Judgment,  114. 

Mortgagor  as  agent  of  mortgagee,  see  Prin- 
cipal and  Agent,  3. 

Right  of  receiver  to  make  defense  to,  see 
Receivers,  6. 

Direction  of  verdict  in  action  to  recover 
back  mortgaged  property,  see  Trial, 
265-267. 


L  Who  Mat  Make;  Katdbb  or. 

Evidence  as  to  authority  to  make,  see  Evi- 
dence, 730. 

1.  One  who  is  clothed  with  indicia  of 
ownership  and  in  possession  of  personal 
property  is  authorized  to  mortgage  the 
same.  Chapman  v.  Greene,  18  S.  D.  605, 
101  N.  W.  351. 

Nature  of  inortg«Ke. 

2.  A  chattel  mortgage  constitutes  a  lien 
upon  the  property;  the  title  to  the  property 
does  not  pass  until  foreclosure.  North- 
western Port  Huron  Co.  v.  Iverson,  22  S. 
D.  314,  133  Am.  St.  Rep.  920,  117  N.  W. 
372. 

3.  Plaintiff,  the  owner  of  certain  real 
property,  entered  into  the  usual  farm  con- 
tract with  one  A  to  farm  the  same  for  three 
years,  A  to  receive  a  certain  share  of  the 
crops  each  year  upon  division  thereof,  the 
contract  containing  the  usual  stipulation 
reserving  title  in  plaintiff  to  all  such  crops 
until  a  division.  In  February  1905,  being 
the  third  year,  and  for  the  purpose  of 
securing  the  payment  of  certain  indebt- 
edness then  due  from  A  to  plaintiff,  A  ex- 
ecuted and  delivered  to  plaintiff  a  chattel 
mortgage  upon  his  "undivided  one-half  in- 
terest in  all  crops  .  .  .  which  have 
been  or  may  be  sown,  grown,  planted  or 
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harvested  during  the  year  1905  .  .  . 
on  the  following  described  real  estate" 
(describing  the  property  included  in  the 
farm  contract).  Held,  that,  by  accepting 
such  mortgage,  plaintiff  did  not  thereby 
waive  or  abandon  the  stipulation  in  the 
contract  reserving  title  to  the  crops,  since 
the  so-called  chattel  mortgage  amounted 
merely  to  a  contract  for  a  lien  when  the 
mortgagor  acquired  title,  and  plaintiff's 
act  in  accepting  the  same  was  not  neces- 
sarily inconsistent  with  his  reservation  of 
title  under  the  farm  contract.  McFadden 
V.  Thorpe  Elevator  Co.  18  N.  D.  93,  118 
N.  W.  242. 


II.  What   Constitutes. 

4.  A  lease  reserving  the  title  of  the  crops 
till  the  rent  was  paid  is  not  a  mortgage  or 
in  the  nature  of  a  lien  and  hence  does  not 
need  to  be  flied  as  a  mortgage,  real  or 
chattel.  Dobbs  v.  Atlas  Elevator  Co.  —  8. 
D.  — ,  126  N.  W.  250. 

5.  The  stipulation  in  a  farm  contract 
reserving  title  to  the  crops  in  the  owner  of 
the  land  does  not  constitute  a  chattel 
mortgage;  hence  the  filing  of  such  contract 
is  unnecessary  as  against  innocent  pur- 
chasers of  the  grain.  McFadden  v.  Thorpe 
Elevator  Co.  18  N.  D.  93,  118  N.  W.  242. 

6.  An  instrument  in  the  form  of  a  bill 
of  sale  but  intended  as  a  chattel  mortgage 
is  within  the  provisions  of  S.  D.  Civ.  Code, 
§§  2091,  2092,  declaring  that  every  mort- 
gagee shall  give  a  true  copy  of  the  instru- 
ment to  the  mortgagor,  and  a  receipt  there- 
for on  the  instrument  filed  given  by  such 
mortgagor.  Walklin  r.  Horswill,  —  S.  D. 
— ,  123  N.  W.  668. 


III.  CoNSTBtrcnoN  and  Validitt. 

a.  In  General. 

Bequirement  of  statute  of  frauds  as  to,  see 

Contracts,  I.  e,  2. 
Sufficiency    of    evidence    of    execution,    see 

Evidence,  895. 

7.  Where  on  account  of  fire  a  stock  of 
goods,  described  in  a  chattel  mortgage  as 
situated  in  a  store  upon  a  certain  lot  in  a 
certain  city,  is  removed  to  a  store  in  an- 
other block  in  such  city  by  permission  of 
the  mortgagee,  such  permission  was  prima 
facie  sufficient  to  give  notice  to  all  parties, 
after  the  filing  of  the  mortgage,  of  facts 
sufficient  to  enable  a  party  seeking  infor- 
mation to  identify  the  goods  mortgaged. 
Albien  v.  Smith,  —  S.  D.  — ,  123  N.  W. 
675. 

b.  Delivery  of  Mortgage. 

8.  There  was  a  good  delivery  of  a  chat- 
tel mortgage  on  crops,  the  mortgage  being 
taken  in  the  name  of  a  third  person  and 


I  held  by  plaintiff,  it  being  disclosed  by  the 
evidence  that  it  had  been  the  custom  of 
plaintiff  to  take  such  mortgages  in  the 
name  of  such  third  person  with  bis  con- 
sent, and  his  assent  to  such  particular 
transaction  would  be  presumed.  Lyon  v. 
Phillips,  20  S.  D.  607,  108  N.  W.  554. 

9.  Defendant  by  written  order,  which 
was  accepted,  ordered  certain  machinery 
from  the  plaintiff  but  afterward  refused 
to  accept  the  machinery  until  he  was  given 
a  chance  to  try  it,  whereupon  a  new  oral 
contract  was  entered  into  giving  him  this 
privilege,  and  he  delivered  his  note  and 
mortgage  to  a  bank  to  be  delivered  to  the 
plaintiff  if  the  machinery  was  satisfac- 
tory. The  machines  did  not  prove  satis- 
factory. Plaintiff  seeks  to  foreclose  the 
mortgage.  Held,  that  the  notes  and  mort- 
gages never  became  binding  on  the  defend- 
ant. Colean  Mfg.  Co.  v.  Blanchett,  16  N. 
D.  341,  113  N.  W.  614. 

c.  Delivery  of  Copy  to  Mortgagor. 

Conclusiveness  of  finding  as  to,  see  Appeal 

and  Error,  873. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

868. 
See  also  supra,  6. 

.  10.  The  filing  of  a  bill  of  sale  as  a  chat- 
tel mortgage  is  an  absolute  nullity  where  a 
true,  full  and  complete  copy  of  such  instru- 
ment was  not  delivered  to  the  mortgagor, 
as  required  by  S.  D.  Civ.  Code,  §  2091. 
Walklin  V.  Horswill,  —  S.  D.  — .  123  N.  W. 
668. 

11.  An  instrument  filed  as  a  chattel  mort- 
gage which  does  not  contain  a  recital  over 
the  signature  of  the  mortgagor  that  a  full, 
true  and  complete  copy  of  such  mortgage 
has  been  delivered  to  the  mortgagor,  as 
required  bv  S.  D.  Civ.  Code,  §§  2091,  2092, 
is  null  and  void  as  a  mortgage,  even  though 
the  mortgagee  has  avoided  the  necessity  of 
filing  by  taking  actual  possession.  Walk- 
lin V.  Horswill,  —  S.  D.  — ,  123  N.  W. 
668. 

12.  The  supreme  court  will  take  judicial 
notice  that  &  D.  Civ.  Code,  §§  2091,  2092, 
requiring  every  mortgagee  of  mortgaged 
chattels  to  give  a  true  copy  of  the  mort- 
gage to  the  mortgagor  and  declaring  such 
instrument  void  unless  a  receipt  therefor 
is  contained  in  such  mortgage,  were  intend- 
ea  to  prevent  the  mortgagee  fraudulently 
inserting  into  a  mortgage  a  description  of 
property  not  intended  to  be  mortgaged. 
Walklin  v.  Horswill,  —  S.  D.  — ,  123  X.  W. 
668. 

d.  Description. 

Variance  between  pleading  and  proof  as  to, 

see   Evidence,    1057. 
See  also  infra,  17. 

13.  There  is  a  sufficient  description  of 
property  in  a  chattel  mortgage,  it  being 
described  as,  —  "All  the  goods,  wares,  mer- 
chandise, chattels  and  effects  mentioned 
and  set  forth  in  Schedule  A  and  Schedule 


Digitized  by 


Google 


CHATTEL  MORTGAGE,  III.  e,  f. 


199 


B,  marked  'Schedule  A'  and  'Schedule  B' 
hereto  annexed  and  made  a  part  hereof, 
tiaid  Schedule  A  covering  and  embracing  all 
the  goods,  wares,  chattels,  fixtures  and 
etfects  particularly  set  forth  in  a  bill  of 
sale  dated  .  .  .  said  Schedule  B  em- 
bracing all  the  goods,  wares,  and  merchan- 
dise now  ordered  by  said  mortgagor  to  be 
added  to  said  stock  in  Schedule  A  and  of 
tl'.e  estimated  value  of  $500," — said  sched- 
ules being  annexed  to  and  made  a  part  of 
the  chattel  mortgage  at  the  same  time  it 
was  executed  and  filed  for  record  as  a 
part  of  the  mortgage.  Albien  v.  Smith,  — 
S.  D.  — ,  123  N.  W.  676. 

U.  A  description  in  a  chattel  mortgage: 
"One  baldfaced  mare  6  years  old,  weight 
about  1,400  .  .  .  One  black  mare  7 
years  old  weight,  1,200,"  was  good  as  be- 
tween a  mortgagor  and  mortgagee  thereof, 
and  sufficient  as  to  a  third  person  who  had 
actual  knowledge  that  the  property  was 
mortgaged.  Longerbeam  t.  Huston,  20  S. 
D.  254,  105  N.  W.  743. 

e.  Property  or  Interest  Covered. 

Admissibility  of  evidence  as  to,  see  Evi- 
dence, 651. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
031. 

15.  A  chattel  mortgage  on  all  the  goods, 
wares  and  merchandise  set  forth  in  a  sched- 
ule attached  to  the  mortgage  embracing 
"all  the  goods,  wares  and  merchandise  now 
ordered  by  the  mortgagor  to  be  added  to 
said  stock"  contained  in  another  schedule 
covers  after-acquired  goods  where  the 
mortgagee  gave  written  permission  to  the 
mortgagor  to  sell  and  dispose  of  the  goods, 
wares  and  merchandise  described  in  the 
mortgage  in  the  usual  manner  followed  by 
retail  dealers,  the  money  realized  to  be 
applied  to  the  payment  of  the  indebtedness 
and  in  tiie  purchase  of  new  and  additional 
goods  to  be  placed  in  the  stock  of  said 
mortgagor.  Albien  v.  Smith,  —  S.  D.  — , 
123  N.  W.  675. 

18.  The  intent  of  the  parties  to  a,  chat- 
tel mortgage  of  merchandise,  as  disclosed 
by  the  instrument,  that  additions  made  from 
time  to  time  for  the  purpose  of  replenishing 
the  stock,  which  was  being_  disposed  of  in 
the  ordinary  course  of  business  at  retail, 
should  be  included  in  and  covered  by  the 
lien  of  the  mortgage,  will  be  given  effect. 
Madson  v.  Rutten,  16  N.  D.  281,  13  L.R.A. 
(N.8.)  554,  113  N.  W.  872. 
Fmtwe  earnings. 

17.  A  chattel  mortgage  was  sufficiently 
specific  to  constitute  a  valid  mortgage  of 
subsequent  earnings  of  a  threshing  outfit 
to  the  vendor  thereof  to  secure  a  part  of 
the  purchase  price,  where  the  mortgagor 
assigned,  to  the  mortgagee  all  earnings 
and  proceeds,  to  be  earned  for  all  thresh- 
ing done  during  the  seasons  of  1903  and 
1904,  meaning  thereby  to  mortgage  the 
entire  earning  during  such  seasons  in  a 
designated  territory  from  a  particularly 
described  threshing  outfit;  it  being  agreed 
that  the  mor^agee  should  deliver  to  the 


mortgagor  on  request  40  per  cent  of  all 
earnings  turned  over  to  it,  for  the  payment 
of  running  expenses  of  the  machine.  Flan- 
ders V.  French,  20  S.  D.  316,  106  N.  W.  64. 

18.  The  owner  of  a  threshing  machine 
may  mortgage  the  future  earnings  of  the 
same  and  such  mortgagee  may  hold  such 
earnings  as  against  the  laborers  _  employed 
in  running  such  machine,  providing  the 
intention  of  the  mortgagor  to  mortgage 
all  the  earnings  of  the  machine,  including 
the  wages  of  the  employees,  is  clearly  shown 
by  the  chattel  mortgage,  and  the  descrip- 
tion of  the  machine  is  sufficiently  definite, 
and  the  time  and  place  within  which  the 
earnings  are  to  accrue  are  so  sufficiently 
specified  as  to  constitute  notice.  Flanders 
v;  French,  20  S.  D.  316.  106  N.  W.  54. 

[Cited  in  note  in  20  L.R.A.(N.S.)  506, 
on  chattel  mortgage  of  future  earn- 
ings of   threshing  outfit.] 

Cropa. 

Notice  of  waiver  of  lien  of  mortgage  on, 

see  infra,  48. 
See  also  infra,  28. 

19.  Under  S.  D.  Rev.  Civ.  Code,  §  2024,  a 
mortgage  executed  by  a  tenant  to  a  crop  to 
be  raised  on  the  land  before  he  had  ac- 
quired a  lease  to  the  land,  but  which  he  af- 
terwards acquired,  is  valid.  Iverson  v.  Soo 
Elevator  Co.  22  S.  D.  638,  119  N.  W.  1006. 

20.  Where  a  mortgage  on  its  face  shows 
that  it  must  have  been  intended  to  be 
given  on  a  crop  to  be  sown  during  the  sea- 
son following  Its  da,te,  the  intention  of  the 
parties  will  be  given  effect,  notwithstand- 
ing the  fact  that  the  mortgage  expresses 
another  year  by  mistake.  Gorder  v.  HiU- 
iboe,  17  N.  D.  281,  115  N.  W.  843. 

21.  Where  husband  and  wife  reside  on 
land  held  by  the  wife  under  an  executory 
contract  for  the  purchase  thereof,  which  re- 
quires the  wife  to  farm  the  land,  the  fact 
that  the  husband  devotes  his  time  and  la- 
bor to  the  cultivation  of  the  land  does  not 
prove  that  he  has  any  interest  in  the  crop 
so  that  a  mortgage  given  by  him  will  create 
anv  lien  thereon.  Thurston  v.  Osborne- 
McMillan  Elevator  Co.  13  N.  D.  608,  101 
^-  W.  S92. 

22.  Where  an  executory  contract  lor  the 
sale  of  land  reserved  to  the  vendor  the 
title  to  all  crops  grown  on  the  land  until 
certain  conditions  were  performed  by  the 
vendee,  and  the  vendor  relinquished  all 
his  right  to  the  crops  in  consideration  of 
the  cancelation  of  the  contract,  the  full 
title  to  the  crops  vested  in  the  vendee,  and 
would  become  subject  to  the  lien  of  a  chat- 
tel mortgage  previously  executed  by  her. 
Thurston  v.  Osborne-McMillan  Elevator  Co. 
13  N.  D.  508,  101  N.  W.  892. 

f.  When  Fraudulent  as  to  Creditors. 

Judicial  notice  as  to,  see  Evidence,  21. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

836.'  ■' 
Chattel  mortgage  on  entire  stock  of  goods 

as  fraudulent,  see  Insolvency,  4. 
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Sufficiency  of  pleading  to  raise  invalidity, 

see  Pleading,  6. 
Question  for  jury  as  to,  see  Trial,  146. 
See  also  infra,  39. 

23.  A  transfer  of  personal  property  by 
a  bill  of  sale,  not  intended  as  a  pledge  or 
mortgage,  but  as  an  absolute  transfer,  but 
under  a  secret  agreement  whereby  the  grant- 
or reserved  an  interest  in  the  property, 
was  fraudulent  and  void  as  to  creditors. 
VValklin  v.  Horswill,  —  S.  D.  — ,  123  N. 
VV.  668. 

Sales  bjr  mortgssor. 

24.  A  chattel  mortgage  upon  a  stock  of 
merchandise,  which  contains  a  stipulation 
authorizing  the  mortgagor  to  sell  the  prop- 
erty in  the  ordinary  course  of  business  at 
retail,  without  requiring  the  net  proceeds 
of  the  sales  to  be  applied  upon  the  mortgage 
indebtedness,  is  conclusively  deemed  to  be 
fraudulent  and  void  as  to  the  creditors  of 
the  mortgagor.  Madson  v.  Rutten,  16  N. 
C.  281,  13  L.R.A.(N.S.)554,  113  N.  W.  872. 

26.  That  a  chattel  mortgaa;ee  takes  pos- 
session of  the  mortgaged  merchandise  for 
the  purpose  •  of  foreclosure  before  any  at- 
tempt to  assert  their  rights  is  made  by 
creditors  of  the  mortgagor,  as  to  whom  the 
mortgage  was  void  because  it  permitted  the 
mortgagor  to  sell  the  mortgaged  merchan- 
dise at  retail  without  re<}uiring  the  net  pro- 
ceeds of  sales  to  be  applied  upon  the  mort- 
gage indebtedness,  does  not  operate  to  val- 
idate the  instrument,  or  in  any  manner  af- 
fect the  rights  of  the  creditors.  Madson  v. 
Rutten,  16  N.  D.  281,  13  L.R>A.(K.8.)  564, 
113  N.  W.  872. 
"Who  may  attack. 

26.  One  who  has  acquired  a  lien  upon 
property  by  levy  or  attachment  or  ex- 
ecution, or  proceeds  against  a  mortgagee 
of  such  property  by  a  creditor's  bill,  may 
attack  the  mortgage  and  show  that  it  is 
in  fact  fraudulent  against  creditors.  Al- 
bien  v.  Smith,  —  S.  D.  — ,  123  N.  W.  675. 

27.  Creditors  of  a  mortgagor  of  personal 
property  who  have  not  obtained  a  lien  on 
the  property  cannot,  in  an  action  by  the 
mortgagee  to  obtain  possession  from  one 
who  has  taken  the  property  under  a  levy, 
question  the  character  of  the  mortgage,  ex- 
cept to  make  such  defenses  thereto  as  the 
mortgagor  might  have  made,  had  the  action 
been  against  him  personally.  Albien  v. 
Smith,  —  8.  D.  — ,  123  N.  W.  675. 

g.  Recording  and  Filing. 

1.  In  Qeneral. 

Admissibility  of  certificate  of  filing  by  reg- 
istrar of  deeds,  see  Evidence,  281. 

Necessity  of  filing  contract  of  conditional 
sale,  see  Sale,  76,  79. 

Of  conditional  sales,  see  Statutes,  111. 

See  also  supra,  4,  5. 

28.  Where  a  chattel  mortgage  on  grow- 
ing crops  was  duly  recorded,  the  law  im- 
putes constructive  notice  to  one  who  there- 
after levies  on  the  propertv.  Lvon  v. 
Phillips,  20  S.  D.  607,  108  N.  W.  .554. 


28a.  Defendant's  chattel  mortgage  was 
not  properly  witnessed  or  acknowledged  so 
as  to  entitle  it  to  be  filed;  the  filing  of  the 
same  did  not  operate  to  give  constructive 
notice  thereof.  Pease  v.  Magill,  17  N.  D. 
166,   116  K.   W.  260. 

2.  Original  or  Copy. 

20.  Where  two  chattel  mortgages  were 
executed  in  duplicate  and  one  filed  in  the 
office  of  the  register  of  deeds  and  the  other 
retained  by  the  mortgagee,  such  duplicates 
were  not  mere  copies  and  void  as  against 
subsequent  purchasers  and  incumbrancers, 
but  were  both  originals  entitled  to  equal 
weight  and  either  one  was  properly  filed. 
Cable  Co.  v.  Rathgeber,  21  S.  D.  418,  113 
N.  W.  88. 

30.  Where  two  chattel  mortgages  were 
executed  in  duplicate  and  one  filed  in  the 
office  of  the  register  of  deeds,  such  mort- 
gages were  not  mere  copies  and  void  as  to 
subsequent  purchasers  and  incumbrancers, 
although  they  had  upon  their  backs  a  cer- 
tificate that  they  were  true  "copies"  of  the 
original,  which  certificates  were  made  by 
the  register  of  deeds  and  the  notary  who 
drew  the  instruments,  where  there  was 
nothing  to  show  that  the  mortgagor  or 
the  mortg^agee  had  requested  any  one  to 
fill  out  the  certification  or  that  they  knew 
that  it  was  done,  and  where  the  word 
"copy"  was  used  in  the  sense  of  duplicate. 
Cable  Co.  v.  Rathgeber,  21  S.  D.  418,  113 
X  W.  88. 

3.  Removal  of  Property  to  Another  XJounty. 

31.  Where  a  chattel  mortgage  is  executed 
and  filed  in  one  county  and  subsequently 
the  property  is  removed  into  another,  an 
attempted  foreclosure  in  the  latter  county, 
without  there  filing  the  mortgage  or  a  copy 
of  it,  is  unauthorized  and  void,  in  view  of 
the  statute  providing  that  "notice  of  sale 
shall  be  published  in  a  newspaper  published 
nearest  the  place  of  sale  in  the  county 
wherein  the  mortgage  or  a  certified  copy 
shall  have  been  filed."  Northwestern  Port 
Huron  Co.  v.  Iverson,  22  S.  D.  314,  133  Am. 
St  Rep.  920,  117  N.  W.  372. 

4.  Refiling. 

32.  A  clause  in  a  second  mortgage  "sub- 
ject to  any  incumbrance  held  by"  the  first 
mortgagee  is  in  itself  notice  that  the  first 
though  not  refiled  for  renewal  is  not  yet 
paid.  Aultman  Engine  &  Thresher  Co.  v. 
Young,  —  S.  D.  — ,  126  N.  W.  245. 

33.  One  who  took  a  second  chattel  mort- 
gage for  his  debt  cannot  as  a  "creditor" 
avoid  the  prior  mortgage  for  want  of  re- 
filing at  the  end  of  three  years  as  required 
by  S.  D.  Civ.  Code,  §  2089,  unless  he  pro- 
ceeds by  legal  process  to  put  his  debt  into 
a  specific  lien  by  attachment  or  otherwise, 
his  lien,  if  any,  by  his  mortgage  being  dis- 
tinct from  that  by  process.  Aultman  En- 
gine &  Thresher  Co.  v.  Young,  —  S.  D.  — , 
126  N.  W.  245. 

34.  One  who  took  a  second  chattel  mort- 
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gage  subject  to  the  first  which  was  de- 
scribed is  not  a  taker  in  "good  faith"  as 
meant  by  S.  D.  Civ.  Code,  §  2080,  where  he 
relied  solely  on  the  failure  to  refile  the 
first  which  fact  the  record  disclosed;  the 
good  faith  meant  in  the  statute  is  that 
based  on  a  real  belief  that  the  prior  one 
had  been  paid.  Aultman  Engine  k  Thresh- 
er Co.  T.  Young,  —  S.  D.  — ,  126  N.  W. 
245. 

35.  One  who  took  a  second  chattel  mort- 
gage with  notice  before  the  expiration  of 
six  years  from  the  giving  of  the  prior  one, 
is  not  let  in  by  reason  of  the  failure  of  the 
holder  of  the  first  mortgage  to  refile  his 
mortgage  at  the  end  of*  three  years,  since 
S.  D.  Civ.  Code,  §  2089,  makes  a  mortgage 
cease  to  be  valid  as  against  subsequent 
purchasers  and  encumbrancers  "in  good 
faith,  after  the  expiration  of  three  years;" 
onlesa  refiled  and  in  its  last  paragraph 
omitting  the  words  "good  faith"  makes  it 
cease  to  be  valid  if  not  "again  filed  every 
three  years"  implying  that  good  faith 
becomes  immaterial  only  after  six  or  more 
years.  Aultman  Engine  ft  Thresher  Co.  v. 
Young,  —  a  D.  — ,  126  N.  W.  246. 


IV.  Rights  or  Pabties. 

Priority  between  mortgagees,  see  supra, 
34,   36. 

Assumpsit  against  mortgagee  for  proceeds 
of  mort^iged  chattels,  see  Assumpsit, 
4. 

Claim  and  delivery  by  chattel  mortgagee, 
see  Claim  and  Delivery,  I.  b. 

Estoppel  of  chattel  mortgagee  to  pursue 
mortgaged  property  after  release,  see 
Estoppel,  18. 

Bight  of  mortgagee  to  recover  on  insur- 
anoe  policy,  see  Insurance,  118. 

Right  of  mortgagor  to  affirmative  judg- 
ment for  property  converted  by  mort- 
gagee, see  Judgment,  27,  28. 

Right  to  crops  under  provision  of  lease, 
see  Landlord  and  Tenant,  7,  8. 

Liability  of  mortgagor  for  larceny  in  sell- 
ing mortgaged  chattels,  see  Larceny, 
2. 

Inability  of  one  levying  on  mortgaged 
chattels,  see  Levy  and  Seizure,  20. 

Bights  of  mortgagee  acquiring  possession 
from  purchaser  during  pendency  of 
action  against,  by  former  owner,  see 
Lis  Pendens,  6. 

SiifSciency  of  allegations  in  action  by 
mortgagee  to  recover  possession,  see 
Pleading,  202-204. 

Liability  of  one  selling  mortgaged  prop- 
erty, see    Sale,   43. 

Right  to  trial  by  jury  in  action  against 
mortgagee,  see  Trial,  5. 

Ught  of  surety  on  note  secured  to  main- 
tain trover  for  conversion  of  mort- 
gaged property,  see  Trover  and  Con- 
version, 3. 

What  constitutes  a  conversion  by  the 
mortgagee,  see  Trover  and  Conversion, 
9,  10. 


Defenses    in    action    for    conversion,    see 
Trover  and  Conversion,  18,  19. 

36.  A  mortgagee  is  entitled  to  recover 
for  the  conversion  of  a  crop  of  wheat  cov- 
ered by  a  chattel  mortgage,  which  required 
the  delivery  of  the  wheat  to  him,  regard- 
less of  whether  the  mortgage  was  ever 
foreclosed  or  not.  LaRue  v.  St.  Anthony 
&  D.  Elevator  Co.  17  S.  D.  91,  95  N.  W.  292. 

37.  In  the  absence  of  other  existing  liens 
on  property,  a  mortgagor  may  legally  sur- 
renaer  the  mortgaged  property  to  the  mort- 
gagee and  authorize  its  sale  and  the  appli- 
cation of  the  proceeds  to  the  mortgage 
debt,  though  no  default  has  occurred  in  the 
terms  of  the  mortgage.  Taugher  v.  North- 
ern P.  R.  Co.  —  N.  D.  — ,  129  N.  W. 
747. 


V.  Enfobceubnt;  Redemption. 

Joinder  of  mortgagee  with  indorser  of  note 
secured  by  mortgage,  see '  Action  or 
Suit,  61. 

Appealability  of  order  refusing  to  vacate 
default  judgment  for,  see  Appeal  and 
Error,  17,  23. 

Enforcement  after  removal  to  another  coun- 
ty, see  supra,  31. 

Evidence  in  mitigation  of  damages  for 
wrongful  sale  without  foreclosure,  see 
Evidence,  717. 

Conclusiveness  of  judgment  in  action  for 
possession  of  chattels  for  purpose  of 
foreclosure,  see  Judgment,  115. 

Mortgagor  as  proper  party  to  action  to  se- 
cure a  payment  of  liens  in  order  of 
priority,  see  Marshaling  Assets,  1. 

Enforcement  as  equitable  mortgage  of  in- 
strument in  form  of  chattel  mortgage 
but  intended  as  security  on  real  prop- 
erty, see  Mortgage,  27. 

Complaint  in  action  against  mortgagee  for 
sale  without  foreclosure,  see  Pleading, 
179. 

Sufficiency  of  allegation  in  action  to  fore- 
close, see  Pleading,  220. 

Right  of  mortgagor  to  set  up  wrongful  con- 
version by  way  of  cotmterclaim,  see 
Set-Off  and  Counterclaim,  12-14. 

Repeal  of  statute  as  to,  see  Statutes,  106. 

Right  to  jury  trial,  see  Trial,   14,' 15. 

See  also  supra,  25;  infra,  45-47. 

38.  The  statutory  provisions  relating  to 
sales  of  property  under  chattel  mortgages  by 
advertisement  must  be  substantially  com- 
plied with.  Northwestern  Port  Huron  Co. 
V.  Iverson,  22  S.  D.  314,  133  Am.  St.  Rep. 
920,  117  N.  W.  372. 

Rlglits  of  pnroliaser. 

Sufficiency  of  evidence  of  notice  to  pur- 
chaser of  pendency  of  action,  see  Evi- 
dence, 874. 

39.  A  purchaser  at  foreclosure  sale,  for 
full  value,  of  chattel-mortgaged  property  of 
which    the    mortgagee    took    possession    in 
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CHATTEL  MORTGAGE,  VI.,  VII. 


good  faith,  acquires  a  good  title;  and  the 
creditors  of  the  mortgagor  cannot  pursue 
the  property  in  his  hands,  although  as  to 
them  the  mortgage  was  fraudulent  and  void. 
-Madson  v.  Rutten,  16  N.  D.  281,  13  LJI.A. 
(N.S.)  554,  113  N.  W.  872. 

Redemption. 

40.  Under  Rev.  Codes  1899,  §  5894,  pro- 
viding that  a  mortgagor  or  his  assignee 
might  redeem  from  a  foreclosure  sale,  a 
second  mortgagee  has  the  right  to  redeem 
from  a  chattel  mortgage  sale  by  advertise- 
ment. Brown  v.  Smith,  13  N.  D.  580,  102 
N.  W.  171. 

41.  Under  N.  D.  Rev.  Codes  1899,  §  5894, 
providing  that  notice  of  intention  to  re- 
deem must  be  given  at  the  time  of  the 
Male,  the  notice  of  intention  to  redeem 
is  served  in  time  if  served  as  soon  after 
the  sale  as  by  reasonably  prompt  ajid  vigor- 
ous exertion  the  service  can  be  effected. 
Brown  v.  Smith,  13  N.  D.  580,  102  N.  W. 
171. 

42.  In  order  to  show  a  complete  redemp- 
tion from  a  chattel  mortgage  sale  under  N. 
D.  Rev.  Codes  1899,  §  5894,  providing  for 
a  tender  of  the  amount  for  which  the 
property  sold  with  costs,  it  is  not  sufficient 
to  prove  a  tender  of  the  amount  required 
to  redeem,  and  a  refusal  to  accept;  but 
it  must  also  be  proved  that  the  tender  was 
kept  good  by  a  deposit  of  the  amount  ten- 
dered, in  accordance  with  the  provisions 
of  §  3814.  Brown  v.  Smith,  13  N.  D.  680, 
102  N.  W.  171. 


VI.  Loss  OB  Waiver  of  Lien. 

Sufficiency   of   evidence    as   to    waiver,    see 

Evidence,  927. 
Question  for  jury  as  to,  see  Trial,  150. 
See  also  Trover  and  Conversion,  10. 

43.  A  mortgagee  of  a  quantity  of  grain 

by  authorizing  the  mortgagor  to  sell   the 

grain  waives  his  right  to  a  lien  thereon. 

'.  Coughran  v.  Western  Elevator  Co.  22  S.  D. 

i  214,  116  N.  W.  1122. 

'  44.  A  chattel  mortgagee  does  not  waive 
the  lien  of  his  mortgage  by  causing  a  writ 
of  atthchment  to  be  levied  upon  the  mort- 
gaged property.  Madson  v.  Rutten,  16  N. 
D.  281,  13  l!R.A.(N.S.)  554,  113  N.  W. 
872. 

[Cited  in  note  in  24  L.R.A.(N.S.)  491, 
on  waiver  of  chattel  mortgage  lien  by 
attachment  or  execution.] 

45.  Where  a  mortgagee  of  personal  prop- 
erty takes  possession  of  the  goods  for  the 
purpose  of  foreclosing  the  mortgage  with- 
out a  substantial  compliance  with  the  stat- 
ute, he  converts  the  property  and  his  lien 
is  extinguished.  Northwestern  Port  Huron 
Co.  V.  Iverson,  22  S.  D.  314,  133  Am.  St.  Rep. 
920.  317  N.  W.  372. 

46.  A  sale  of  pledged  chattels  by  a  pledgee 
or  mortgagee,  not  being  on  public  notice 
and  public  auction,  as  required  by  S.  D. 
Civ.  Code,  §  2123,  works  a  conversion,  and 


extinguishes  the  lien,  under  g  2038.  Walklin 
V.  Horswill,  —  S.  D.  — ,  123  N.  W.  668. 

47.  In  an  action  brought  to  foreclose  a 
chattel  mortgage  upon  certain  grain,  a  war- 
rant was  issued  under  the  provisions  of  N. 
D.  Rev.  Codes  1905,  §  7513,  pursuant  to 
which  all  the  grain  grown  on  the  land  de- 
scribed in  the  mortgage  was  seized  by  the 
plaintiff,  and  subsequently,  and  before  trial, 
the  same  was  wrongfully  converted  by  a 
sale  thereof.  Such  grain  was  the  sole  prop- 
erty covered  by  the  mortgage,  and  its  wrong- 
ful conversion  by  plaintiff  extinguished 
the  lien  of  the  mortgage,  and  thereby  the 
cause  of  action  for  such  foreclosure  ceased  to 
exist.  Strehlow  t.  McLeod,  17  N.  D.  457, 
117  N.  W.  525,  17  A.  &  E.  Ann.  Cas.  423. 

[Cited  in  note  24  L.R.A.(N.S.)  491,  on 
waiver  of  chattel  mortgage  lien  by  at- 
tachment or  execution.] 

48.  The  defendant  B  sold  the  land  covered 
by  a  contract  to  crop,  to  the  defendant  G. 
and  included  in  this  sale  was  the  indebted- 
ness of  plaintiff  to  B.,  secured  by  a  lien  on 
the  crop,  and  G.  being  one  of  the  bcne- 
flcaries  of  the  waiver  of  the  lien  had 
furnished  supplies  under  such  waiver,  and 
had  made  an  extension  of  his  debt  under  the 
agreement  to  waive.  Held,  that  be  had 
notice  of  a  waiver  by  B.  and  that  the  se- 
curity_  held  by  B.  was  inferior  to  that  held 
by  third  parties.  VanGordon  v.  Goldamer, 
1«  N.  D.  323,  113  N.  W.  609. 


VII.  Editobial  Notes. 

Execution  of  chattel  mortgage. 

46  Am.  St.  Re.p.  220. 

Lien  on  growing  crops  under  chattel 
mortgage.  18  Am.  St.  Rep.  770. 

Verbal  chattel  mortgages 

7  L.R.A.(N.S.)   418. 

Chattel  mortgage  as  within  bulk  sales 
law.  12L.R.A.(N.S.)   178. 

Sufficiency  of  description  of  mortgaged 
chattels.  14  Am.  St.  Rep.  239. 

Removal  of  mortgaged  property  into  an- 
other state.  70  Am.  Dec.  67. 

Effect  of  tender  after  default  of  amount 
due  under  chattel  mortgage. 

15  L.R.A.(N.S.)    1165. 

Registration  of  chattel  mortgage. 

21  Am.  St.  Rep.   282. 

Effect   of   failure   to   execute    and   record 
chattel  mortgage  as  prescribed  by  statute. 
137  Am.  St.  Rep.  471. 
Property  or  Interest  covered. 

Chattel  mortgage  on  after-acquired  prop- 
erty. 1  L.R.A.(N.S.)  451. 

Effect  of  mortgage  on  after-acquired  per- 
sonalty. 76  Am.  Dec.    723. 

Chattel  mortgage  of  future  earnings  of 
threshing  outfit.  20  L.R.A.  ( N.S. )   505. 

Validity  of  chattel  mortgage  on  crops  to 
be  grown  on  land  in  which  mortgagor  has 
no  present  interest.       19  L.R.A. (N.S.)   910. 

Effect  of  instrument  in  form  of  chattel 
mortgage  to  create  lien  on  realty. 

11  L.R.A.(N.S.)   869. 
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Chattel  mortgage  on  domestic  animals  as 
covering  increase  not  mentioned  therein. 

14  L.R.A.(N.S.)  431. 

Heeeaaity  that  increase  of  animals  be  in 
gestation  to  be  covered  by  chattel  mort- 
gage. 17  L.R.A.(N.S.)  203. 
WkeB  fraudulent  as  to  creditors. 

Validity  of  chattel  mortgage  fraudulent 
as  to  portion  of  property. 

13  L.R.A.(N.S.)  921. 

Permitting  chattel  mortgagor  to  retain 
possession  and  sell  mortgaged  property. 

15  Am.  St.  Rep.  912. 

Effect  of  chattel  mortgagee  taking  posses- 
sion before  any  specific  right  of  creditors 
has  attached  to  cure  original  defect. 

25  L.R.A.(N.S.)  110. 
Setting  aside  property  retained  on  premi- 
ses, or  imder  control  of  pledgeor  or  mort- 
gagor as  a  delivery  or  change  of  possession. 

26  L.R.A.(N.S.)  525. 
Bights   of   parties. 

Rights  and  remedies  of  chattel  mortgagor 
on  wrongful  sale  of  property. 

16  Am.  St.  Rep.  499. 
Title  and  rights  of  holder  of  chattel  mort- 
gage after  condition  broken. 

96  Am.  St.  Rep.  682. 
Actions    maintainable    by    chattel    mort- 
gagor   against    third    persons    after    con- 
dition broken.  137  Am.  St.  Rep.  893. 
Effect  of  death  of  mortgagor  in  possession 
opon  right  of  chattel  mortgagee. 

21  L.R.A.(N.S.)   182. 
Effect   of    "daneer,"   "safety,"   or    "inse- 
curity" clause  in  cnattel  mortgage. 

19   L.R.A.(N.S.)    915. 
Priority  as  between  chattel  mortgage  and 
lien  for  food  or  care  furnished  animals. 

12  L.R.A.(N.S.)   310. 
I«ss  or  iralTor  of  llem. 

Waiver  of  chattel  mortgage  lien  by  at- 
tachment or  execution. 

24  L.R.A.(N.S.)   490. 
Mortgagee's  consent  to  removal  of  prop- 
«rfo  from  state  as  effecting  lien. 

6  L.R.A.(N.S.)  040. 


CHATTEU. 


Iiioettse  on,  see  License. 
Sale  of,  see  Sale. 


»e»» 


CHEATIKO. 

By  means  of  false  pretenses,  see  False  Pre- 
tenses. 


CHECKS. 

Beeovery  back  of  amount  paid  on  forged 
check,  see  Assumpsit,  17. 

Ratification  by  bank  of  cashier's  unauthor- 
ized act  in  drawing,  see  Banks,  13. 

Collection  of,  by  banks,  see  Banks,  15. 

By  cashier  of  bank  as  treasurer  of  deposit- 
or, see  Corporations,  9. 


Burden  of  proof  necessary  to  retain  amount 
received  on  forged  check,  see  Evidence, 
176. 

Power  of  sheriff  conducting  foreclosure  sale 
to  bind  purchaser  to  accept  check  from 
redemptioner,  see  Mortgage,  127. 

Notice  to  bank  from  fact  that  cashier  drew 
check  as  officer  of  another  corpora- 
tion, see  Notice,  6,  13. 

Check  as  payment  where  collection  is  neg- 
ligently delayed,  see  Payment,  5. 

Motion  for  direction  of  verdict  in  action  to 
recover  back  money  paid  on  forged 
check,  see  Trial,  223. 

1.  Defendant  is  not  liable  on  checks  and 
not  connected  therewith  in  any  way  either 
as  maket,  payee,  indorser  or  indorsee,  where 
it  appears  that  the  checks  were  given  plain- 
tiffs by  one  who  purchased  their  cattle,  that 
such  purchaser  thereafter  telephoned  de- 
fendant, for  whom  he  had  at  previous  times 
purchased  cattle,  and  asked  him  to  protect 
his  check  and  stated  to  him  the  conditions 
on  which  the  sale  was  made,  and  defendant 
said  it  was  all  right;  that  the  cattle  were 
delivered  to  and  shipped  by  defendant;  that 
defendant  ordered  the  cars  therefor;  but  it 
appeared  by  defendant's  testimony  that 
there  were  no  business  relations  between 
him  and  such  purchaser  at  the  time  of  the 
purchase;  that  such  purchaser  had  called 
him  up  by  telephone  and  told  him  of  the 
sale  and  had  asked  him  to  protect  such 
purchaser's  checks;  and  he  further  stated 
that  he  would  help  purchaser  out  in  the 
matter,  after  learning  of  the  conditions  of 
sale;  that  at  the  request  of  such  purchas- 
er he  saw  to  the  ordering  of  the  car;  and 
that  the  shipment  was  made  in  the  name 
of  defendant  because  he  had  agreed  to  pro- 
tect purchaser's  checks.  Monson  v.  Henry, 
—  8.  D.  — ,  127  N.  W.  031. 

Riglits  of  holder  against  bank. 

2.  The  holder  of  a  check,  payment  of 
which  has  been  refused  by  the  payee  bank 
while  it  holds  funds  of  the  drawer  suf- 
ficient to  pay  it,  may  sue  the  bank  and  re- 
cover the  amount  of  the  check.  Turner  v. 
Hot  Springs  Nat.  Bank,  18  S.  D.  498,  112 
Am.  St.  Rep.  804,  101  N.  W.  348,  6  A.  & 
E.  Ann.  Cas.  937. 

3.  The  check  of  a  depositor  upon  his 
banker,  delivered  to  another  for  value, 
transfers  to  that  other  the  title  to  so  much 
of  the  deposit  as  the  check  calls  for,  which 
may  be  again  transferred  to  another  by  de- 
livery, and  being  presented  to  the  banker, 
he  becomes  the  holder  of  the  money  to  the 
use  of  the  holder  of  the  check,  and  is  bound 
to  account  to  him  for  that  amount,  pro- 
vided the  person  drawing  the  check  has 
funds  to  that  amount  on  deposit,  subject 
to  his  check,  at  the  time  it  is  presented. 
Turner  v.  Hot  Springs  Nat.  Bank,  18  8. 
D.  498,  112  Am.  St.  Rep.  804,  101  N.  W. 
348,  5  A.  &  E.  Ann.  Cas.  937. 

Editorial    notes. 

Liability  of  drawer  of  check. 

47  Am.  St.  Rep.  414. 
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What  is  requisite  to  hold  drawer  or  in- 
dorser  of  check  liable.    17  Am.  St.  Rep.  807. 
Holder's  right  to  sue  on  check. 

06   Am.    Dec.    132. 

Effect  of  transfer  oi  cbeck  on  time  for 

presentment.  10  L.R.A.(N.S.)  1153. 

Remedy  of  payee  against  one  taking  check 

on  indorsement  of  unauthorized  agent. 

13  L.R.A.(N.S.)    211. 
Liability  of  creditor  accepting  as  payment 
check  wrongfully  procured  by  debtor. 

13  L.R.A.(N.S.)  273. 

Risk  of  giving  second  check,  upon  alleged 

loss  of  first.  29  L.R.A.(N.S.)    623. 

Effect  of  direction  on  check  to  pay  same 

through  specified  agency. 

30  L.RA.(N.S.)   697. 
Effect  of  loss  of  check  upon  holder's  right 
to  recover  against  maker  without  present- 
ment. 14  L.R.A.(N.S.)    616. 
Actual  damage  as  condition  of  liability 
for  negligence  in  presenting  check. 

1  L.RA.(N.S.)    246. 
Rights   and    remedies   of   parties   where 
forged  check  has  been  paid. 

17  Am.  St.  Rep.  890. 
Right  of  payee  to  sue  drawer  on  check 
instead  of  on  original  consideration. 

21  L.R.A.(N.S.)   704. 
Certified  checks.     89  Am.  Dec.  442;   128 
Am.  St.  Rep.  691. 

Certification  of  check  as  release  of  draw- 
er or  indorser.  9  L.RA.(N.S.)  698;  29 
L.R.A.(N.S.)    205. 

Right  of  drawee  to  stop  payment  of  cer- 
tified check.  20  L.RJ^.(N.S.)  290. 
Liability  of  national  bank  upon  its  prom- 
ise to  "protect"  checks. 

17  L.R.A.(K.S.)   526. 


chujdbikth. 

Aa  canae  of  death  of  insured,  see  Trial,  263. 


#■» 


OHIUDBEN. 

See  Infants;  Parent  and  Child. 

<  ■  » 

CHOICE. 

Of  remedy,  see  Action  or  Suit,  II.  a. 

*«» 

CHOSE  IN  ACTIOIT. 

Right  to  take  imder  distress,  see  Distress, 
2. 


#«» 


CHURCH. 

See  Religious  Societies. 

4  »  » 


CIRCUMSTANTIAI.  EVXDEITCE. 

Weight  of,  see  Evidence,  957,  1030,  1039. 


Parol  evidence  as  to  circumstances,  see  Eri- 

dence,  VI.  m. 
Admissibility  of,  see  Evidence,  X.  r. 
Instructions  as  to,  see  irial,  376-381. 


CTTATIOK. 


For  taxes,  presumption  from,  see  Evidenee, 

147. 
Effect  of  mistake  in  return  of  service  of 

citation  for  taxes,  see  Taxes,  14,  8fi. 


**• 


CITIES. 

See  Municipal  Corporations. 


CITIZENSHIP. 


Abridging  privileges  and  immunities  of  citi- 
zens, see  Constitutional  Law,  II.  a. 

As  affecting  jurisdiction  of  Federal  court, 
see  Courts,  64,  65. 


CITT  AUDITOR. 


As  proper  party  to  receive  claims  agiunst 
city,  see  Municipal  Corporations,  65. 


CITT  COUNCIL. 


See  Municipal  Corporations. 


CITT  TREASURER. 

Injunction  against,  see  Injunction,  30. 
Liability  fo;-   diversion   of  city  funds, 
Municipal  Corporations,  61. 


Civn.  DAMAGES. 

See  Intoxicating  Liquors,  IV. 


*«» 


CIVIL  DEATH. 


Editorial  mote. 

Civil  death. 


6  Am.  St  Rep.  379. 


CIVIL  RIGHTS. 


Editorial  notes. 

What  are  places  of  public  accommodation, 
within  civil  rights  acts. 

9  L.RA.(N.S.)   601. 

What  are  places  of  amusement  within 
civil  rights  acts.  19  L.R.A.(N.S.)  907. 

Who  is  a  negro,  mulatto,  or  person  of 
color  within  statutes  not  specificallv  defin- 
ing. 31  L.R.A.(N.S.)  J80. 
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When    auspension    of    civil   or    political 
eights  of  convict  oommences. 

17  IaR^(N.S.)    602. 


•  »» 


VIVli<   SERVICE. 

Editorial  notaa. 

Constitutionality  of  civil  service  laws. 

79  Am.  St.  Rep.  660. 
Validity  of  statute  giving  veterans  pref- 
erence in  appointment  to  office. 

10   L.R.A.(N.S.)    826. 


#»» 


CXAXM  AlTD  BEIXVERY. 

I.  Right  of  Action  and  Rkoovebt. 

a.  In  General. 

b.  By  Chattel  Mortgagee. 

c.  For     Property     Seized     under 

Process. 

n.  I'BOCXEDINOS. 

a.  Effect  of  Plaintiffs  Recovery  of 
Possession. 

h.  Verdict;  Judgment. 
m.  TjABnjTY   ON    Bond. 
IV.  EoiTOKux  Notes. 

Joinder  in,  of  chattel  mortgagor  and  mort- 
gagee, see  Action  or  Suit,  43. 

Commencement  of  action  in,  gee  Action  or 
Suit,  VIII. 

Waiver  of  proof  of  demand,  see  Appeal  and 
Error,  799. 

Agreement  to  permit  action  for,  as  consid- 
eration for  indemnity  contract,  see 
Contracts,  6. 

Costa  in  action  for,  see  Costs  and  Fees,  13. 

Extent  of  recovery  in,  aee  Damages,  III.  g. 

Evidence  admissible  in  action  of,  see  Evi- 
dence, 663,  664. 

StrUcing  out  allegations  from  answer,  aee 
Pleading,  83. 

SniBeiency  of  answer  in  action  for,  see 
Pleading,  296. 

SoSeiency  of  allegations,  aee  Pleading,  m. 
b,  10. 

Who  is  a  aurety  on  bond,  see  Principal  and 
Surety,  2. 

Kigtt  to  jury  trial,  see  Trial,  13. 

Election  between  counts  in  action  of,  aee 
Trial,  53. 

Direction  of  verdict  in  action  of,  aee  Trial, 
265,  266. 

Instructions  in  action  of,  see  Trial,  396. 

findings  in  action  of,  aee  Trial,  451. 


L  BiOHT  or  Action  and  Recovebt'. 

a.  In  Oeneral. 

Effect  of  reaerving  right  to  return  h'oraes 
sold  if  dissatisfied  on  right  of  action, 
see  Sale,  12,  13. 

1.  To  recover  the  possession  of  property 


that  was  taken  under  legal  process  as  that 
of  another,  plaintiffs  must  rely  upon  the 
strength  of  their  title  as  alleged.  Palm- 
er V.  Hurst,  22  S.  D.  68,  115  N.  W.  616. 

la.  An  action  to  recover  the  possession 
of  personal  property  must  be  brought  while 
the  defendant  ia  in  the  possession  of  the 
property,  and  if  the  defendant,  before  the 
action  is  brought,  sella  or  disposes  of  the 
property,  he  is  not  in  a  position  to  return 
the  identical  property,  and  such  action 
would  not  lie.  Longerbeam  v.  Huston,  20 
8.  D.  264,  105  N.  W.  743. 

[Cited  in  note  in  18  L.R.A.(N.S.)  1268, 
on  right  to  maintain  action  to  recover 
property  in  specie  against  one  not  in 
possession.] 


b.  By  Chattel  Mortgagee. 

Presumption  on  appeal  as  to  propriety  of 
order  permitting  action,  aee  Appeal  and 
Error,  634. 

2.  An  action  of  claim  and  delivery  to 
obtain  the  possession  of  tho  security  de- 
scribed in  mortgages  for  the  purpoae  of 
security  is  prematurely  brought  wnere  it 
appears  by  such  action  that  plaintiff  is 
seeking  to  enforce  the  collection  of  notes  he 
agreed  to  take  up  as  part  of  the  consider- 
ation for  land  which  he  is  holding  title  to. 
Donovan  v.  Block,  17  N.  D.  406,  117  N.  W. 
627. 

3.  One  to  whom  a  chattel  mortgage  waa 
given,  covering  certain  cattle  in  the  poa- 
aeasion  of  a  third  person  under  an  agree- 
ment to  care  for  them  for  a  period  of  three 
years  for  one-half  their  increase  as  com- 
pensation, as  security  for  the  promise  of 
the  mortgagee  to  pay  to  a  fourth  person 
certain  notes  secured  by  the  mortgagee, 
and  to  whom  the  mortgagor  also  assigned, 
as  further  security,  his  interest  under  such 
agreement,  cannot,  because  of  want  of  con- 
sideration, maintain  an  action  against  such 
third  person,  in  claim  and  delivery  to  re- 
cover possession  of  the  cattle  or  their  value, 
after  the  latter  has,  with  the  consent  of 
the  mortgagor,  turned  them  over  to  such 
fourth  person,  where  such  mortgagee  baa 
not  paid  any  of  the  notea  and  toolf  the 
mortgage  for  the  benefit  of  auch  fourth 
peraon  only.  Bezel  v.  Bchatz,  17  S.  D.  211, 
96  N.  W.  926. 

c.  For   Property   Seized   under   Process. 

Right  of  action  in  state  court  for  property 
constructively  in  custody  of  receiver 
of  bankrupt,  see  Bankruptcy,  20. 

4.  Claim  and  delivery  does  not  lie  to  re- 
cover possession  of  property  which  has  been 
taken  from  plaintiff  in  a  similar  action 
against  him.  Kierbow  v.  Young,  20  S.  D. 
414,  8  L.R.A.(N.S.)  216,  107  N.  W.  371, 
11  A.  &  E.  Ann.  Cas.  1148. 

6.  Claim  and  delivery  will  not  lie  against 
an  officer  to  recover  property  which,  at  tho 
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time  of  the   commencement  of  the  action, 
he  had  turned  over  to  another.     Kierbow 
T.  Young,  20  &  D.  414,  8  L.ILA.(N.S.)  216, 
107  N.  W.  371,  11  A.  4  E.  Ann.  Ca».  1148. 
[Cited  in  note  in  18  L.R.A.(N.S.)   1272, 
on  right  to  maintain  action  to  recov- 
er property  in  specie  against  one  not 
in  possession.] 


II.  Pboceedugs. 

a.  Effect  of  Plaintiff't  Recovery  of  Poasea- 
«ton. 

Effect  of  allegation  as  to  value  of  property 
in  justice's  court,  see  Justice  of  the 
Peace,   16-18. 

6.  In  an  action  of  claim  and  delivery  the 
fact  that  at  the  time  of  the  trial  the  plain- 
tiff had  recovered  possession  of  the  property 
did  not  entitle  the  defendant  to  a  directed 
verdict,  as  the  action  must  proceed  for  the 
purpose  of  determining  who  is  entitled  to 
the  costs  and  whether  the  defendant  is  en- 
titled to  a  return  of  the  property.  Kim- 
mitt  V.  Deitrich,  22  S.  D.  590,  119  N.  W. 
986. 

7.  An  action  in  claim  and  delivery  is 
to  determine  the  right  of  possession  at  the 
time  the  action  is  started  and  plaintiff's  re- 
covery of  the  property  by  any  means  pend- 
ing trial  is  immaterial.  Kimmitt  v.  Deit- 
rich, 22  S.  D.  590,  119  N.  W.  986. 

b.  Verdict;  Judgment. 

On  appeal  from  justice's  judgment,  see  Jus- 
tice of  the  Peace,  67,  68. 

Eight  of  assignee  of  judgment  to  sue  on  re- 
delivery bond,  see  l^evy  and  Seizure,  25, 
26. 

8.  A  verdict  for  plaintiff,  in  an  action 
for  claim  and  delivery  of  certain  horses 
which  were  taken  under  a  chattel  mort- 
gage given  by  plaintiff's  husband  and  part- 
ner, was  not  contrary  to  an  instruction  that 
if  the  plaintiff  was  the  owner  of  the  horses 
in  dispute  and  permitted  the  brand  of  her 
husband  to  be  placed  on  them,  with  no  other 
brand,  and  permitted  them  to  run  with 
the  herd  of  her  husband,  and  that  he  placed 
a  mortgage  thereon  in  favor  of  defendant, 
and  that  she  knew  of  the  tact  and  that  the 
bank  took  the  mortgage  without  knowledge 
of  her  ownership,  even  though  she  was  the 
owner,  the  defendant  is  entitled  to  recov- 
er; as  the  jury  could  very  properly  take 
the  view  that  the  inclusion  of  her  prop- 
erty in  the  mortgage  was  without  her  con- 
sent or  knowledge.  McQueen  v.  Bank  of 
Edgemont,  20  S.  D.  378,  107  N.  W.  208. 

8a.  The  successful  plaintiff  in  claim  and 
delivery  against  the  sheriff  for  horses  seized 
and  sold  under  execution,  is  entitled  to 
judgment  for  possession  of  the  property, 
although  they  are  in  his  possession  as  agis- 
ter and  lessee  under  a  contract  with  the 
purchaser  at  the  sheriff's  sale.  Benjamin 
T.  Huston,  16  S.  D.  569,  94  N.  W.  684. 


9.  In  an  action  in  claim  and  delivery  in 
which  the  issues  were  as  to  the  right  of 
possession,  damages,  and  the  right  to  and 
the  amount  of  the  lien  claimed  on  the  prop- 
erty in  suit,  the  jury  returned  a  verdict  a» 
follows:  "We,  the  jury  in  said  action,  do 
hereby  find  for  the  defendant  in  the  sum 
of  $12.00."  Held,  that  this  verdict  was 
not  responsive  to  the  issues,  and  was  not 
in  law  a  verdict.  Johnson  v.  Glaspey,  16 
N.  D.  335,  113  M.  W.  602. 

[Cited  in  note  in  24  L.R.A.(K.S.)  41, 
42,  77,  on  what  special  verdict  must 
contain.] 

10.  In.  a  replevin  action  for  grain  grown 
under  a  contract,  providing  that  the  title 
to  the  grain  is  to  remain  in  the  owner  of 
the  land  until  a  division  thereof,  the  ver- 
dict and  judgment  should  determine  the  in- 
terest ot  each  party  in  the  crop  ultimate- 
ly, although  one  of  the  parties  is  found  to 
be  entitled  to  the  present  possession.  Wads- 
worth  V.  Owens,  17  N.  D.  173,  115  N.  W. 
667. 

11.  In  replevin  by  a  landlord  for  the 
crops  under  a  lease  reserving  to  him  title 
to  all  the  crop  and  disabling  the  teuant 
to  sell  any  of  it  till  after  division,  and 
also  giving  the  landlord  the  right  to  bold 
the  tenant's  share  when  divid^  to  repay 
advances  made,  it  was  error  for  the  jur}-, 
on  evidence  that  the  tenant  was  asserting 
title  and  disposing  of  the  crop  without  com- 
pliance with  the  conditions  and  in  denial 
of  any  such  contract,  to  award  a  sum  to 
the  tenant  supposed  to  be  the  value  of  his 
interest  in  the  crop;  but  the  verdict  should 
have  been  for  the  possession  in  favor  of  the 
landlord  leaving  the  interest  of  the  ten- 
ant for  some  other  determination.  Wads- 
worth  V.  Owens,  —  N.  D.  — ,  130  N.  V\. 
932. 

12.  One  against  whom  is  entered  a  judg- 
ment for  the  return  to  another  of  certain 
personal  property  or  its  value  cannot  avoid 
liability  for  the  value  of  the  property,  in 
case  it  is  destroyed  before  it  is  actually 
returned,  by  notifying  the  other  party  to 
come  and  get  it,  since  it  is  his  duty  to 
make  the  delivery.  Ewald  v.  Boyd,  —  S. 
D.  — ,  24  L.R.A.(N.S.)  739,  123  N.  W. 
66. 


III.    LiABiiJTT  OR  Bonn. 

Burden  of  proof  as  to,  see  Evidence,  215. 
Evidence  as  to  value  of  the  property  taken 
in  action  on  bond,  see  Evidence,  716. 

13.  The  condition  of  the  undertaking  for 
the  prosecution  of  a  claim  and  delivery  ac- 
tion may  become  effective  independently  of 
the  other  conditions  of  the  bond  for  the  re- 
turn of  the  property  and  for  the  payment 
of  damages.  Siebolt  v.  Konatz  Saddlery 
Co.,  15  N.  D.  87,  106  N.  W.  564. 

14.  The  condition  in  plaintiff's  undertak- 
ing on  commencing  an  action  in  claim  and 
delivery   "for   the   prosecution    of   the    ac- 
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tion,"  etc.,  as  prescribed  hy  N.  B.  Rev. 
Codes,  1899,  {  5334,  is  broken  if  plaintiff 
fails  to  prosecute  the  action  to  a  final  ter- 
miiiation  on  the  merits,  whether  his  fail- 
ure to  do  so  is  due  to  his  own  fault  or  to 
the  fault  of  the  justice  of  the  peace  before 
whom  the  action  is  pending  in  entering  up 
a  Toid  judgment.  Siebolt  t.  Konatz  Sad- 
dlery Co.  15  N.  D.  87,  104  N.  W.  504. 

13.  The  defendant  brought  an  action  in 
justice  eoort  to  recover  the  possession  of 
property  on  which  he  claimed  a  chattel 
mortgage  lien,  and  recovered  judgment. 
Plaintiff  appealed  to  the  district  court  on 
questions  of  law  only,  where  judgment  was 
rendered  declaring  the  judgment  void  on 
jurisdictional  grounds.  The  defendant  did 
nothing  thereafter  towards  maintaining  his 
right  to  the  property  by  action.  Held,  that 
tlw  conditions  of  the  undertaking  for  the 
prosecution  of  the  action  were  broken.  Sie- 
bolt V.  Konatz  Saddlery  Co.  16  N.  D.  87, 
106  N.  W.  564. 


IV.  EorroBiAi.  Motks. 

When  replevin  or  claim  and  delivery  is 

mistainable.  80  Am.  St.  Rep.  742. 

Action  for  possession   of  chattels  levied 

upon  nnder  execution.      20  Am.  Dec.  096. 

Replevin  against  officer. 

25   Am.  St.  Rep.  256. 
Replevin  against  levying  officer. 

9  Am.  Dec.  105. 
Replevin  from  officer  of  goods  seized  un- 
der process.  14  Am.  St.  Rep.  683. 
Replevin  to  recover  deed. 

20  L.R.A.(N.S.)    607. 
Replevin  or  detinue  for  promissory  note. 
3  L.R.A.(N.S.)   138. 
Right  to  maintain  action  to  recover  prop- 
erty in  specie  against  one  not  in   posses- 
tion.  18L.R.A.(N.S.)  1265. 

Replevin  by  or  against  one  in  adverse  pos- 
session of  land  for  things  severed. 

69  L.R.A.  732. 
Right  of  one   from    whom   property   re- 
plevied to  maintain  similar  action  for  its 
retovery.  8  L.R.A.(N.S.)    216. 

RiRbt  of  one  not  a  party  to  original  re- 
plevin to  recover  property  seized. 

6  L.R.A.(N.S.)   496. 
Duty  to  preserve  and  return  property  re- 
plevied. 69  L.R.A.  283. 
Replevin  by  seller  of  property  from  fraud- 
ulent purchaser.              1  L.R.A.(N.8.)  474. 
Uabiilty   on   bond. 

Elements  of  damages  recoverable  on  re- 
plevin bond.  30  L.R.A.(N.S.)  367. 
Defects  or  irregularities  as  defense  to  ac- 
tion on  replevin  bond  which  has  served  its 
purpose.                         29  L.R.A.(K.S.)    747. 


CIJOMS. 

Pot  injuries  received  on  highway,  see  High- 
ways, V.  d,  2. 
For  mechanics'  lien,  see  Liens,  V.  f,  2,  a 


Against  estate  of  bankrupt,  see  Bankruptcy, 

VUL 
Against  county,  see  Counties,  II.  a. 
Against  decedent's  estate,  see  J£xecutor  and 

Administrator,   IV. 
Against   city,   collection  of,   see  Municipal 

Corporations,  X. 


4»» 


CUUBVOTAKCE. 

Editorial  note. 

luetics  of  clairvoyance. 

98  Am.  St.  Rep.  767. 


4»» 


CIUiSSXFICATION. 

By  statute,  see  Constitutional  Law,  II,  a; 
Statutes,  IL  f. 


•  t  » 


OIJUS8IFICATIOIT  SHEETS. 

See  Carriers,  43,  44. 

o  ■ » 


OULBB  IXGISLATION. 

See  Constitutional  Law,  II.  a. 
♦  »» 
CLERK. 

Service  of  notice  of  appeal  by,  see  Appeal 
and  Error,  69. 

Board  as  eustodian  of  records  kept  by,  see 
Boards,  1. 

Taxation  of  costs  by,  see  Costs  and  Fees,  12. 

To  county  treasurer,  see  Counties,  47,  48. 

Judicial  notice  of,  see  Evidence,  6. 

Presumption  as  to  performance  of  duty  by, 
see  Evidence,  133. 

Validity  of  judgment  entered  by  clerk  with- 
out order  from  court,  see  Judgment,  65. 

1.  The  receipt  of  money  by  a  clerk  of 
the  district  court  for  the  satisfaction  of  a 
judgment,  except  as  provided  by  law,  is 
not  an  official  act  of  the  clerk.  Milbum- 
Stoddard  Co.  v.  Stickney,  14  N.  D.  282, 
103  N.  W.  762. 

2.  A  clerk  of  the  district  court  has  no 
authority  to  satisfy  a  judgment  upon  a 
deposit  with  him  of  the  full  amount  of  the 
judgment.  He  has  authority  to  satisfy 
judgments  only  in  the  cases  where  the  stat- 
ute gives  him  authority  so  to  do.  Milbum- 
Stoddard  Co.  v.  Stickney,  14  M.  D.  282,  103 
N.  W.  752. 

3.  A  clerk  of  the  district  court  cannot  be 
amerced  under  N.  D.  Rev.  Codes  1899, 
§§  5555  and  5556,  for  failure  to  pay  over 
money  paid  him  ifor  the  satisfaction  of  a 
judgment  on  file  in  his  office  except  in 
cases  where  such  money  is  paid  him  under 
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the  tenns  of  a  statute.  Milburn-Stoddard 
Co.  T.  Stickney,  14  JS.  D.  282,  103  N.  W. 
752. 

*«» 

OUFPINO. 

From  newspaper,  admissibility  in  evidence, 
see  Evidence,  382. 


CIX>8E  CONFINEMENT. 

Ab  ptmishment  for  crime,  see  Criminal  Law, 
76. 


♦  «» 


CLOUS    ON    TITI.E. 

L  In  Gbnebal;  Jcbisdiction. 
n.  What  abe  Clouds. 
III.  Who  Mat  Sue;  Title  of  Complain- 
ant. 
IV.  Relief. 
v.  Defe.nses. 
VI.  Editobial  Notes. 

Effect  of  electing  remedy  by  action  to  re- 
move, see  Action  or  Suit,  31. 

Equitable  and  legal  nature  of  action,  see 
Action  or  Suit,  49. 

Parties  to  action  to  remove,  see  Action  or 
Suit,  72. 

Voluntary  discontinuance  of  action  by 
plaintiff,  see  Action  or  Suit,  142,  143. 

Presumptions  on  appeal  from  judgment  in 
action  to  remove,  see  Appeal  and  Er- 
ror, 616. 

Effect  of  failure  to  make  flndins  in  action 
to  remove,  see  Appeal  and  Error,  1106. 

Modification  of  judgment  in  action  to  re- 
move, see  Appeal  and  Error,  1136. 

Due  process  of  law  in  publication  of  sum- 
mons, see  Constitutional  Law,  57. 

Raising  question  of  proper  organization  of 
corporation  in,  see  Corporations,  1. 

Estoppel  to  maintain  action  to  remove,  see 
Estoppel,  40. 

Evidence  admissible  in  action  to  remove, 
see  Evideiice. 

Burden  of  proof  in  action  to  remove,  see 
Evidence,  140. 

Admissibility  of  judgment  rendered  in  ac- 
tion to  remove,  see  Evidence,  308. 

Variance  between  pleading  and  proof  in  ac- 
tion to  remove,  see  Evidence,  1068. 

Presumption  and  burden  of  proof  as  to 
ownership  in  action  to  remove,  see  Evi- 
dence, II.  j.  4,  6. 

Validity  of  sale  by  administrator  as 
against  action  to  quiet  title,  see  Exec- 
utor and  Administrator,   43,  44. 

When  action  barred  by  limitations,  sec 
Limitation  of  Actions,  76-81. 

New  trial  for  newly  discovered  evidence, 
see  New  Trial,  67,  70. 

Duplicity  in  pleading,  see  Pleading,   73. 

Amendment  of  answer  in  action  to  remove, 
see  Pleading,  135. 

Sufiiciencv  of  answer  in  action  to  remove, 
see  Pleading,  289. 

Sufficiency  of  complaint,  see  Pleading,  III. 
b,  13. 

E.Ktent  of  counterclaim  in  action  to  quiet 
title,  see  Set-Off  and  Counterclaim,  16, 
17. 


Tender  as  condition  of  attacking  void  tax 

sale,  see  Taxes,  202-211. 
Right  to  jury  trial,  see  Trial,  16-20. 
Instructions  in  action  to  remove,  see  Trial, 

363. 


I.  In  Genebal;  Jubisdiction. 


1.  N.  D.  Laws  1901,  chap.  5,  p.  9,  re- 
lating to  actions  to  determine  adverse 
claims,  dispenses  with  the  necessity  of 
framing  issues  by  a  proper  pleading  as  in 
other  actions  and  requires  the  court  to  de- 
termine "the  validity,  superiority  and  pri- 
ority" of  the  claims  set  up  without  a  plead- 
ing assailing  their  validity.  Spencer  v. 
Beiseker,  15  N.  D.  140,  107  N.  W.  189. 

2.  A  court  of  equity  will  not  cancel  a 
real-estate  mortgage  securing  a  just  debt, 
which  concededly  has  not  been  paid,  at  the 
suit  of  the  mortgagor,  or  one  standing  in 
his  shoes,  when  the  only  ground  urged  for 
such  relief  is  that  the  statute  of  limitations 
is  available  as  a  defense  against  its  fore- 
closure. Tracy  v.  Wheeler,  16  N.  D.  248, 
6  L.R.A.(N.S.)    616,   107   N.   W.  68. 

3.  In  an  action  to  determine  adverse 
claims,  the  trial  court  did  not  err  in  quiet- 
ing plaintiff's"  title  against  the  defendant, 
who  purchased  the  premises  at  an  execu- 
tion sale  on  an  alleged  judgment  by  con- 
fession which  was  entered  in  favor  of  a 
person  not  within  the  terms  of  the  con- 
fession. RasmuBsen  v.  Hagler,  15  N.  D. 
542,  108  N.  W.  641. 

Nature    of    aetloa. 

See  also  Limitation  of  Actions,  28. 

4.  Under  Dak.  Comp.  Laws  1887,  chap- 
ter 29,  an  action  to  determine  adverse 
claims  to  and  for  the  possession  of  real  es- 
tate was  maintainable  to  the  same  effect 
as  an  action  of  ejectment  under  the  com- 
mon law.  Ottow  v.  Friese,  —  N.  D.  — ,  126 
N.  W.  503. 

6.  An  action  under  S.  D.  Rev.  Code  Civ. 
proc.  §  676,  providing  that  an  action  may  be 
brought  by  any  person  against  another  who 
claims  an  interest  in  land  adverse  to  him, 
for  the  purpose  of  determining  the  adverse' 
title,  embracing  both  the  nature  of  the 
former  action  of  ejectment  and  the  action 
to  quiet  title,  cannot  be  said  to  be  an 
equitable  or  legal  action  independent  of 
the  pleadings.  Burleigh  v.  Hecht,  22  S. 
D.  301,  117  N.  W.  367. 

6.  Where  the  plaintiff  in  an  action  to 
quiet  title,  asserts  that  she  is  the  owner  of 
the  fee  to  certain  real  estate,  that  she  is 
entitled  to  the  possession  of  the  same,  that 
the  defendant  has  withheld  possession  of 
the  same  for  a  period  of  years,  and  she  de- 
mands judgment  that  she  be  adjudged  en- 
titled to  the  same  and  entitled  to  recover 
for  the  use  and  occupation  of  the  same, 
such  action  being  to  recover  the  possession 
of  specific  real  property  is  an  action  at  law. 
Burleigh  v.  Hecht,  22  S.  D.  301,  117  N,  W. 
367. 
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JnrlwUetlon. 

7.  The  district  court  had  original  juris- 
diction, in  an  action  under  Dak.  Comp. 
Laws,  1887,  chap.  29,  to  determine  adverse 
claims  to  and  for  the  possession  of  realty 
nod  the  facts  necessary  to  state  in  a  cause 
of  action  were  not  the  same  as  those  on 
vrhich  an  action  for  forcible  entry  and  de- 
tainer was  maintainable  under  Dak.  Jus- 
tice's Code  Article  7  chap.  1.  Ottow  v. 
Friese,  —  N.  D.  — ,  126  N.  W.  603. 


n.  What  abe  Clouds. 
See  also  Judgment,  204. 

8.  Equity  will  remove  a  cloud  upon  the 
title  caused  by  the  record  of  a  mechanic's 
lien  which  has  become  forfeited  by  the  lien 
claimant's  failure  to  institute  foreclosure 
proceedings  upon  demand,  under  N.  D.  Rev. 
Codes  1899,  §  4707.  (Section  6246,  Rev. 
Codes  19G<I.)  Sheets  v.  Frosser,  16  N.  D. 
180,  112  N.  W.  72. 

9.  A  mortgage  appearing  upon  the  rec- 
ord against  property  is  not  a  cloud  upon 
the  title  where  at  the  time  the  mortgage 
was  given,  the  mortgagee  deeded  to  the 
mortgagor  a  one  fourth  interest  in  the  land, 
which  was  subsequently  reconveyed  to  the 
mortgagee  in  satisfaction  of  the  mortgage, 
the  deed  stipulating  that  the  mortgage 
should  not  merge  in  the  title  thereby  con- 
veyed and  the  mortgagee  afterward  con- 
veyed his  entire  interest  in  the  land,  with- 
out mentioning  the  mortgage.  Woodward 
V.  McColIum,  16  N.  D.  42,  111  N.  W.  623. 

10.  Where  a  tax  deed  is  void  upon  its 
face  the  fact  that  it  had  been  on  record 
more  than  three  years  prior  to  an  action 
to  quiet  title  does  not  constitute  a  bar  to 
the  same  S.  D.  Rev.  Pol.  Code,  §  2205  pro- 
viding that  until  a  tax  deed  is  issued  the 
owner  may  redeem  from  the  same.  Bat- 
telle  V.  Wolven,  22  &  D.  39,  115  N.  W. 
99. 


in.  Who  Mat  Sue;  Titie  of  Complain- 
ant. 

Bcquiring  grantee  in  quitclaim  deed  from 
mortgagor  to  elect  between  foreclosure 
and  action  to  quiet  title,  see  Action  or 
Suit,  25. 

Right  of  personal  representative  to  sue, 
see  Executor  and  Administrator,  13, 
15,   16. 

See  also  Action  or  Suit,  5. 

11.  One  guilty  of  inequitable  practices 
cannot  have  the  title  to  lands  thereby  gained 

n'*d     in     equity.       Boschker     v.     Van 
,  —  N.  D.  — ,  122  N.  W.  338. 

12.  The  owner  of  land  which  has  been 
•old  for  taxes  has  the  right  to  appeal  to 
the  court  to  have  the  validity  of  the  tax 
deeds  and  certificates  determined  and  the 
deeds  and   certificates   annulled   if   invalid 

Supp.  Dak.  Dig.— 14. 


as  casting  clouds  on  his  title  to  the  land. 
Paine  v.  Germantown  Trust  Co.  69  C.  C,  A. 
303,  136  Fed.  527. 

13.  In  an  action  to  determine  adverse 
claims  to  real  property,  it  is  incumbent  up- 
on plaintiff  to  establish  his  title  to  the 
property  as  alleged  by  him.  Hebdea  v. 
Bina,  17  N.  D.  235,  116  N.  W.  85. 

14.  In  an  action  to  determine  adverse 
claims  to  real  property,  the  plaintiff  must 
recover,  if  at  all,  upon  the  strength  of  his 
own  title,  and  not  upon  the  wefikness  of 
his  adversary's  title.  Brown  v.  Comonow, 
17  N.  D.  84,  114  N.  W.  728. 

15.  One  who  is  not  in  possession  of  cer- 
tain premises,  and  fails  to  connect  himself 
with  the  paramount  title  is  not  entitled  to 
recover  in  an  action  to  quiet  title  as 
against  one  in  actual  possession  where  title 
is  not  claimed  from  the  same  grantor,  but 
each  claims  to  be  owner  in  fee.  Harmon  v. 
Goggins,  19  S.  D.  34,  101  N.  W.  1088. 

16.  The  United  States,  having  the  legal 
title  to  land  which  has  been  sold  by  the 
heir  of  an  Indian  allottee,  may  maintain 
an  action  in  equity  to  have  the  conveyance 
declared  invalid  and  canceled  of  record  as 
a  cloud  upon  the  title,  although  the  pur- 
chaser is  in  possession,  as  the  remedy  at 
law  would  be  inadequate,  and  by  8.  D.  Rev. 
Code  Civ.  Proc.  §§  675,  678,  such  an  ac- 
tion may  be  brought  against  a  party  who 
is  in  possession.  United  States  v.  Leslie, 
167  Fed.  670. 

17.  As  against  one  holding  no  title,  a 
tax  deed,  being  color  of  title,  is,  together 
with  possession  of  the  premises,  sufficient 
to  enable  one  to  maintain  an  action  under 
S.  D.  Sess.  Laws,  1903,  chap.  81,  to  quiet 
title.  Joy  V.  Midland  State  Bank,  ->-  S.  D. 
— ,  128  N.  W:  147. 

18.  A  deed  granting,  selling,  remising 
and  releasing  to  the  grantee  the  premises 
described,  although  containing  the  word 
"quitclaim,"  conveys  title  on  which  an  ac- 
tion to  determine  adverse  claims  to  real 
property  may  be  maintained.  Adams  v. 
Hartzell,  18  N.  D.  221,  119  N.  W.  635. 

10.  The  holder  of  a  note  secured  by  a 
trust  deed  has  such  an  interest  in  the  prop- 
erty as  to  entitle  him  to  maintain  an  ac- 
tion to  quiet  title  as  against  one  claiming 
an  estate  or  interest  adversely  to  him,  un- 
der S.  D.  Code  Civ.  Proc.  §  675,  which  pro- 
vides that  "an  action  may  be  brought  by 
any  person  against  another  claiming  an 
estate  or  interest  in  real  property  adverse 
to  him  for  the  purpose  of  determining  such 
adverse  claim."  Battelle  v.  Wolven,  19  S. 
D.  87,  102  N.  W.  297. 

20.  Under  N.  D.  Laws  1901,  chapter  5, 
p.  9,  an  action  to  determine  adverse  claims 
and  to  quiet  title  may  be  brought  by  one 
in  possession  or  by  one  out  of  possession, 
and  the  right  of  possession  may  be  de- 
termined in  such  action,  and  a  restitution 
of  the  possession  may  he  adjudged  in  the 
decree.  Burke  v.  Scharf,  —  N.  D.  — ,124 
N.  W.  79. 

21.  Under  S.  D.  Code  Civ.  Proc.  §  675, 
providing  that  an  action  may  be  brought 
by  any  person  against  another  who  claims 
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an  interest  or  estate  in  real  property  ad- 
verse to  him  for  the  purpose  of  deter- 
mining such  adverse  claim,  an  action  may 
be  maintained  by  a  person,  notwithstanding 
the  legal  title  had  been  transferred  by  him 
to  the  defendants.  Mitchell  v.  Black  Eagle 
.Min.  Co.  —  S.  D.  — ,  128  N.  W.  159. 

22.  In  an  action  to  determine  adverse 
claims,  when  a  defendant  named  in  the 
summons  and  complaint  pleads  a  counter- 
claim asserting  title  in  himself  adverse  and 
superior  .to  that  of  the  plaintiff,  such  de- 
fendant becomes  as  to  his  claim  of  title 
in  effect  a  plaintiff,  and  may  maintain  his 
counterclaim  in  the  name  of  bis  grantor  in 
the  same  manner  as  though  be  had  been  the 
party  initiating  the  suit.  Goss  v.  Herman, 
—  N.  D.  — ,  127  N.  W.  78. 


IV.  Reubt. 

Extent  of  recovery,  see  Damages,  66. 
Retention  of  jurisdiction  by  court  of  equity 

to  give  complete  relief,  see  Equity,  10. 
Time  of  entry  of  judgment,  see  Judgment, 

52. 
Conclusiveness  of  judgment,  see  Judgment, 

73,  107-112,  125. 
Collateral    attack   on    appointment   of   ad- 
ministrator  in   action  to   remove,   see 

Judgment,  134. 
Ground    for    setting    aside    judgment,    see 

Judgment,  161,  167,   177. 
Laches  in  applying  for  relief  from  decree, 

see  Judgment,  198. 
Judgment  on   pleadings,   see   Pleading,   32. 
See  also  supra,  20,  22;  Taxes,  197. 

23.  It  is  the  duty  of  the  trial  court  in 
actions  brought  to  determine  adverse 
claims  to  real  property,  under  N.  D:  Laws 
1901,  jhapter  5,  p.  9,  to  adjudicate  and  de- 
termine all  claims  set  forth  in  the  defend- 
ant's answer,  and  the  failure  to  do  so  is 
error.  Spencer  v.  Beiseker,  15  N.  D.  140, 
107  N.  W.  J  89. 

23a.  In  actions  to  determine  adverse 
claims  to  real  estate,  the  adjudication 
should  dispose  of  the  conflicting  claims 
arising  under  the  pleading  as  of  the  date  of 
the  judgment.  Brown  v.  Newman,  16  N. 
D.  1,  305  N.  W.  941. 

S.lb.  The  court  in  an  action  to  quiet  title 
to  land  should  on  finding  for  plaintiff  as 
to  part  of  the  land  and  for  defendant  as 
to  part  render  judgment  quieting  plain- 
tiff's title  to  the  part  found  in  his  favor, 
instead  of  dismissing  his  complaint. 
Sweatman  v.  Bathriek,  17  S.  D.  138,  95 
N.  W.   422. 

24.  Parties  plaintiff  to  a  mandamus  pro- 
ceeding to  compel  issue  of  tax  certificates, 
who  forebore  to  make  adverse  claimants 
parties  thereto,  could  not  in  an  equitable 
action  to  cancel  the  tax  title  as  a  cloud 
ask  for  any  relief  in  aid  of  their  tax  title. 
Carney  v.  Twitchell,  22  8.  D.  521,  118  N. 
W.    1030. 

25.  One  who  proves  actual  occupancy  of, 
certain  premises  and  claims  ownership  of 


the  fee  by  virtue  of  a  deed  of  the  premises 
obtained  through  a  foreclosure  proceeding, 
and  a  quitclaim  deed  from  other  claim- 
ants, is  entitled  to  recover  in  an  action  to 
quiet  title  to  such  property,  as  against  one 
who  fails  to  establish  any  title  in  himself 
whatever.  Weeks  v.  Cranmer,  18  S.  D.  441, 
101  N.  W.  32. 

26.  Judgment  in  an  action  to  quiet 
title  in  favor  of  the  defendant  was  er- 
roneous where  the  facts  showed  that  the 
plaintiff  was  in  possession  under  a  tax 
deed  void  on  its  face,  while  the  title  al- 
leged by  the  defendant  was  based  upon 
a  certificate  issued  under  the  Scavenger  Tax 
Law,  S.  D.  Sess.  Laws,  1901,  chap.  51, 
which  title  was  absolutely  void  for  want  of 
compliance  with  the  statute.  King  v.  Lane, 
21  S.  D.  101,  110  N.  W.  37. 

27.  A  mortgage  lien,  which  is  set  up  as 
a  counterclaim  may  be  foreclosed  in  an 
action  instituted  under  the  provisions  of 
S.  D.  Code  Civ.  Proc.  §  675,  providing  that 
"an  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or 
interest  in  real  property  adverse  to  him, 
for  the  purpose  of  determining  such  ad- 
verse claim.'*  Murphy  v.  Plankinton  Bank, 
18  8.  D.  317,  100  N.  W.  614. 

28.  Where  even  if  plaintiff  had  acquired 
title  under  foreclosure  proceedings,  the 
proof  shows  that  he  conveyed  the  same  to 
another  prior  to  the  commencement  of  an 
action  to  determine  adverse  claims  and  he 
failed  to  show  any  title  to  the  property, 
the  judgment  of  the  district  court  in  de- 
fendant's favor  was  proper  in  so  far  as  it 
denied  any  relief  to  plaintiff,  but  iu  so  far 
as  it  quieted  title  in  defendants,  is  erro- 
neous. Brown  v.  Comonow,  17  N.  D.  84, 
114  N.  W.  728. 

29.  The  rights  of  defendants  who  had, 
at  the  commencement  of  an  action  brought 
to  determine  adverse  claims  to  certain 
lands,  an  unforeclosed  right  of  redemption 
in  property  held  by  the  plaintiffs  through 
the  foreclosure  of  prior  liens,  are  protected 
by  a  decree  giving  them  a  reasonable  op- 
portunity to  pay  off  the  amount  of  plain- 
tiffs' prior  incumbrances.  Crouch  v.  Da- 
kota, W.  &,  M.  R.  Co.  18  S.  D.  640,  101  N. 
W.   722. 

30.  As  the  trustee  of  a  naked  legal  title 
is  estopped  from  disputing  the  title  of  his 
cestui  que  trust,  the  court  may  properly 
quiet  the  title  of  the  cestui  que  trust  in 
an  action  by  the  trustee  to  determine  ad- 
verse claims.  Johnson  v.  Knappe,  —  S.  D, 
— ,  123  N.  W.  857. 


V.  Defenses. 

31.  A  use  plaintiff  is  subject  to  every  de- 
fense in  an  action  to  quiet  title  which  the 
defendant  had  against  the  nominal  plain- 
tiff at  the  time  he  transferred  title  to  the 
use  plaintiff.  Hanitoh  v.  Beiseker,  —  N. 
D.  — ,  130  N.  W.  833. 

32.  In  an  action  brought  in  the  name  of 
a  nominal  plaintiff,  the  use  plaintiff  cannot 
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claim  to  be  an  innocent  purchaser  without 
notice  under  the  North  Dakota  recording 
acts.  Hanitch  v.  Beiseker,  — ■  N.  D.  — , 
130  N.  W.  833. 

33.  Though  th«  eonrts  will  protect  the 
use  plaintiff  in  the  control  of  a  suit  to 
quiet  title,  and  the  nominal  plaintiff  can- 
not end  the  litigation  by  a  deed  to  the 
defendant  after  he  has  transferred  his  title 
to  the  use  plaintiff,  the  defendant  may 
where,  the  defendant's  deed  was  given  prior 
to  the  deed*  to  the  use  plaintiff,  plead  and 
prove  the  same  as  a  defense  against  the 
use  plaintiff.  Hanitch  v.  Beiseker,  —  N. 
D.  — ,  130  N.  W.  833. 

34.  When  a  use  plaintiff  brings  suit  to 
quiet  title  in  the  name  of  his  grantor,  he 
must  rely  upon  the  title  as  of  the  date  of 
the  transfer  from  the  nominal  plaintiff  to 
him,  and  where  the  nominal  plaintiff  had 
conveyed  his  title  to  the  defendants  by 
warranty  deed  prior  to  the  deed  to  the  use 
plaintiff,  no  title  could  pasn  to  the  latter 
in  the  action.  Hanitch  ▼.  Beiseker,  —  N. 
D.  — ,  130  N.  W.  835. 

Eqnlteble  estoppel. 

Lapse  of  time  as  defense,  see  Limitation  of 
Actions,  28,  29. 

35.  The  fact  that  the  statute  of  limi- 
tations has  not  run  against  a  right  to  re- 
cover possession  of  real  estate  will  not  pre- 
vent the  application  in  bar  of  the  action 
of  the  doctrine  of  equitable  estoppel  by 
laches.  Kenny  t.  McKenzie,  23  S.  D.  Ill, 
-L.R.A.(N.S.)  — ,  320  N.  W.  781. 

36.  The  equitable  defense  of  estoppel  in 
pais  may  be  set  up  in  a  civil  action  under 
the  statute  to  determine  adverse  claims 
to  real  estate  which  supersedes  the  old 
common  law  and  equitable  actions  of  eject- 
ment and  to  qiiiet  title,  where  the  statute 
farther  provides  that  in  any  civil  action  de- 
fendant may  by  his  answer  set  up  as  many 
defenses  and  coiintcrclairas  as  he  may  have 
whether  they  be  such  as  have  been  hereto- 
fore denominated  legal  or  equitable  or  both. 
Kenney  v.  McKenzie,  —  8.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  127  N.  W.  597,  affirming  on  re- 
hearing 23  S.  D.  Ill,  —  L.R.A.(N.S.)  — , 
120  N.  W.  781. 


VI.  Editobiai.  Notes. 

Bills  of  peace.  60  Am.   Dec;  440. 

Bill  to  remove  cloud  on  title. 

07  Am.  Dec.  110. 

Jurisdiction  of  action  to  quiet  title  and 

obtain  possession  of  land  against  persons 

holding  under  common  source  but  claiming 

distinct    tracts   of   the    land. 

123  Am.  St.  Rep.  991. 

Who    may    maintain    action    to    remove 

dond  on  title.  45  Am.   St.   Rep.   373. 

Right   of  one  who  has  placed  purchaser 

in  possession  to  maintain  bill  to  quiet  title. 

12  L.R.A.(N.S.)   652. 

Right  of  one  holding  bond   for  title  to 

nukintain  bill  to  remove  cloud. 

16  L.R.A.(N.S.)   413. 
Effect    of   legal    remedy    upon    equitable 
joriidiction  to  remove  cloud  on  title 

12  L.R.A.(N.S.)   49. 


Quieting  title  as  against  barred  encum> 
brance.  0  L.RJi..(N.8.)    516. 

Judgment  quieting    title. 

1  Am.  St.  Rep.  264. 


#«» 


CI.UBS. 

Sale  of  liquor  by,  see  Intoxicating  Liquors, 

Editorial    mote. 

Annulling  club  charter  for  violating  law. 
14  L.R.A.(N.S.)   683. 


•  «» 


CODES. 

Presumption  as  to  attention  bestowed  an 
Code  reported  by  commissioners,  see 
Evidence,  30. 

Construction  of,  see  Statutes,  65. 


»«» 


COEBCION. 

Of  juror,  as  ground  for  new  trial,  see  New 

Trial  39-41. 
See  also  Duress. 


♦  «» 


COIN. 

Presumptiort  as  to  value  of,  see  Evidence, 

165. 
SufSciency    of    indictment    for    larceny   of, 

see  Indictment,  etc.,  57. 


<«» 


COU>    STORAGE. 

Editorial  note. 

Cold  storage.  90  Am.  St.  Rep.  295. 


♦  i» 


COI.LATEBAI.   ATTACK. 

Collateral  attack  on  organization  of  cor- 
poration,  see   Corporations,    1. 

On  executed  contract  of  corporation,  see 
Corporations,  5. 

For  failure  of  drainage  board  to  secure 
right  of  way  over  land,  see  Drains  and 
Sewers,  2. 

On  sale  by  receiver  appointed  in  supple- 
mentary proceedings,  see  Execution, 
12. 

On  judgment,  see  Judgment,  II.  f.;  Taxes, 
85. 

On  judicial  sale,  see  Judicial  Sale,  3,  4. 

On  existence  and  authority  of  municipal 
corporations,  see  Municipal  Corpora* 
tions,    1. 

On  right  of  officer  to  act,  see  Officers,  V. 

On  town  site  patent  issued  by  land  depart* 
ment,  see  Public  Lands,  36,  37. 
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COXXATERAZ.  COKTBACTS. 

Statute  o{  fraud*  as  to,  aee  Contracta,  L 
e,  3. 


OOZ.I.ATERAII  DECISIONS. 

Review  of,  on  appeal,  see  Appleal  and  Er- 
ror, VIL  f,  3. 


^»» 


OOZXATEBAI-IIfHEBITAlTCE   TAX. 


See  Taxes,  VIL 


•  t » 


COIXATERAI.    MATTERS. 

Bight  to  contradict  testimonj  of  witness 
in  regard  to,  see  Witnesses,  V.  d. 


♦  «» 


COIXATEBAI.   SECUBXTT. 

See  Pledge. 

»  i> 

h 

COLLECTION. 

By  bank,  see  Banks,  V.  b. 

««» 


COLLISION. 


Editorial    notes. 

Liability    for   collision    of  vessels. 

45   Am.   Dec.   51. 
Duties  of  vessels  to  avoid  injuring  each 
other  and  their  occupants. 

121  Am.  St.  Rep.  39. 

Rights  and  duties  of  vessels  in  navigable 

waters.  75   Am.   Dec  601. 


^«» 


COLLISION. 

In  divorce  case,  see  Husband  and  Wife, 
III.  c. 

What  must  accompany  application  to  va- 
cate judgment  t)ecause  of,  see  Judg- 
ment, 211. 


COLOR  OF  TITLE. 

Tax  deed  as,  see  Cloud  on  Title,  17. 
Deed  as,  so  as  to  entitle  grantee  to  im- 
provements,  see   Improvements. 
See  also  Adverse  Possession,  II. 


COMBINATIONS. 

Injunction   against  action  by,  see  Injuns 

tion,  4. 
In  restraint  of  trade,  see  Monopoly. 
See  also  Conspiracy. 


♦  »» 


COMITT. 

In  actions  by  or  against  foreign  corpora* 

tions,  aee  Corporations,  V. 
See  also  Conflict  of  Laws. 


COMMENCEBCENT. 

Of  action,  see  Action  or  Suit,  VIL 


COMMERCE. 


Right  of  state  to  regulate  carriers  in  or- 
der to  protect,  see  Carriers,  33. 

Governmental  regulation  of  carriers,  g^- 
erally,  see  Carriers,  III. 

Criminal  liability  for  transportation  of 
game  from  state,  see  Game  Laws. 

Interstate  Commerce  Commission,  see  In- 
terstate Commerce  Commission. 

What   is  Interstate   eoauneree. 

Transactions  by  foreign  corporation  as,  see 
Corporations,  V.  o. 

1.  A  shipment  by  a  foreign  corporation 
to  a  person  within  the  state  of  articles  to 
sell  as  a  factor  for  the  former,  is  interstate 
commerce.  Sioux  Remedy  Co.  v.  Lindgren, 
—  S.  D.  — ,  130  N.  W.  49. 

Plantsi  nnrserj  stook. 

2.  A  state  has  the  right  to  adopt  regu- 
lations to  prevent  the  spread  of  disease 
among  plants.  Congress  not  having  as- 
sumed charge  of  the  matter  as  involved  in 
interstate  commerce.  Ex  parte  Hawley,  22 
S.  D.  23,  15  L.R.A.(N.S.)  138,  115  N.  W. 
93. 

3.  The  commerce  clause  of  the  Federal 
Constitution  is  violated  by  a  statute  giv- 
ing a  board  of  agriculture  imlimited  dis- 
cretion to  exclude  nonresident  nursery  deal- 
ers from  selling  stock  within  the  state  on 
the  ground  of  want  of  integrity  or  flnancial 
responsibilitv.  Ex  parte  Hawley,  22  8. 
D.  23,  18  L.R.A.(N.S.)  138,  116  N.  W.  93. 
Grain  elevators. 

4.  N.  D.  Laws  1907,  chap.  113,  p.  167, 
requiring  elevator  companies  doing  busi- 
ness in  the  state  to  return  certificates  of 
inspection  and  weighmaater's  certificate  to 
the  local  buyer,  is  not  vulnerable  to  the 
objection  that  it  contravenes  the  provisions 
of  the  interstate  commerce  clause  of  the 
Federal  Constitution,  as  its  operation  -will 
not  directly  or  remotely  interfere  with  in- 
terstate commerce;  but  its  enactment  is  a 
l^itimate  exercise  of  the  police  power   of 
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the  lUte.    State  t.  Minneapolis  t  N.  Ele- 
ntor  Co.  17  N.  D.  23.  114  N.  W  482. 
Begnlations  of  (oreisn  oorporatloaa. 

See  also  supra,  1. 

5.  The  provision  of  S.  D.  Rev.  Civ.  Code, 
§  883,  requiring  a  duly  authenticated  copy 
of  the  charter  or  articles  of  incorporation 
of  a  foreign  corporation  to  be  filed  in  the 
Mcretary  of  state's  office  before  commencing 
an  action,  does  not  interfere  with  inter- 
state commerce.  Iowa  Falls  Mfg.  Co.  v. 
Farrar,  19  S.  D.  632,  104  N.  W.  449. 

6.  lie  fact  that  a  water  tank  and  tower 
minnfactured  by  a  corporation  in  one  state 
for  use  in  another  is  to  be  set  up  by  it  in 
the  latter  does  not  take  the  contract  there- 
for out  of  the  protection  of  the  commerce 
clause  of  the  Federal  Constitution,  so  as 
to  deprive  the  corporation  of  the  right  to 
a  lien  for  the  work,  because  it  has  not 
complied  with  the  local  statutes  so  as  to 
be  entitled  to  do  business  in  the  state. 
Flint  ft  W.  Mfg.  Co.  v.  McDonald,  21  S. 
D.  62«,  14  L.R.A.(N.8.)  673,  130  Am.  St. 
Rep.  735,  114  N.  W.  684. 

Kecvlatloii    of    oarriase    and    trams- 
portatlon* 

7.  N.  D.  Rev.  Codes  1905,  §§  4398,  4399, 
requiring  carriers  of  livestock  by  rail  to 
maintain  a  minimum  speed  of  twenty  miles 
per  hour  except  while  watering  and  feed- 
mg  is  repugnant  to  the  Federal  Constitu- 
tion as  an  unwarrantable  interference  with 
interstate  commerce.  Downey  v.  Xortherh 
P.  R.  Co.  —  N.  D.  — ,  26  L.R.A.(N.S.) 
1017,  125  N.  W.  476. 

7a.  A  state  statute  prescribing  maxi- 
mum coal  rates  for  the  transportation  by 
common  carriers  of  coal  in  carload  lots 
within  the  state  is  not  violative  of  art.  1, 
i  8,  of  the  United  States  Constitution 
which  confers  upon  Congress  the  power  to 
regulate  interstate  commerce.  State  ex  rel. 
MeCae  v.  Northern  P.  R.  Co.  —  N.  D.  — , 
26  LJtA.(N.S.)  1001,  120  N.  W.  869. 
Bepilatloai   of   sales   cenerally. 

8.  K.  D.  Laws  1903,  chap.  165,  entitled 
"An  act  taxing  the  occupation  of  hawking 
and  peddling,"  etc.,  is  not  open  to  the  ob- 
jection that  it  authorizes  a  tax  upon  in- 
terstate commerce,  where  it  applies  only 
to  peddlers,  etc.,  who  carnr  the  goods  with 
them,  and  not  to  sales  by  samples.  Re 
Lipschitz,  14  N.  D.  622,  96  N.  W.  157. 

tested  in  note  in  19  L.R.A.(N.S.)  303, 
on  license  or  occupation  tax  on  hawk- 
ers, peddlers,  and  persons  engaged  in 
soliciting  orders  by  sample  or  other- 
wise, as  violating  the  commerce 
danse.] 

9.  S.  D.  Laws  1905,  chap.  114,  §  11,  pro- 
viding, "It  shall  be  unlawful  for  any  per- 
Mn  to  sell,  offer  or  expose,  for  sale  any 
article  of  prepared  food  unless  the  true 
name  of  the  manufeusturer  and  the  location 
of  the  factory  where  such  article  of  food  is 
prepared  is  plainly  printed  or  stenciled  on 
the  package,  box,  can,  carton  or  other  con- 
tainer," constitutes  an  unreasonable  inter- 
ference with  interstate  and  foreign  com- 
merce. Jewett  Broe.  ft  Jewett  v.  Small.  20 
8.  D.  232,  106  N.  W.  738. 


Beculatlon   of   sales   of  latozloattas 
liquors. 

10.  The  state  may  lawfully  require  the 
procurement  of  a  license  by  a  traveling 
salesman  who  solicits  orders  for  small 
quantities  of  intoxicating  liquor,  to  be  for- 
warded for  acceptance  to  another  state, 
where  delivery  is  to  be  made.  State  v.  Dela- 
mater,  20  S.  D.  23,  8  L.R.A.(N.S.)  774, 
129  Am.  St.  Rep.  907,  104  N.  W.  637,  af- 
firmed in  205  U.  S.  93,  51  L.  ed.  724,  27 
Sup.  Ct.  Rep.  447,  10  A.  &  E.  Ann.  Cas. 

too, 

[Cited  in  note  in  19  L.R.A.(N.8.)  309, 
on  license  or  occupation  tax  on  hawk- 
ers, peddlers,  and  persons  engaged  in 
soliciting  orders  by  sample  or  other- 
wise as  violating  the  commerce  clause.] 

11.  The  annual  license  charge  imposed  by 
a  state  law  upon  the  business  of  selling  or 
offering  for  sale  intoxicating  liquors  within 
the  state  by  any  traveling  salesnuin  who 
solicits  orders  in  quantities  of  less  than  6 
gallons  cannot  be  regarded,  when  applied  to 
interstate  transactions,  repugnant  to  the 
commerce  clause  of  the  Federal  Constitu- 
tion, in  view  of  the  provisions  of  the  Wilson 
act  of  August  8,  1890  (26  Stat  at  L.  313. 
chap.  728,  U.  8.  Comp.  Stat.  1901,  p.  3177), 
that  intoxicating  liquors  coming  into  the 
state  shall  be  as  completely  under  its  con- 
trol as  if  manufactured  therein.  Dela- 
mater  v.  South  Dakota,  205  U.  8.  93,  51  L. 
ed.  724,  27  Sup.  Ct.  Rep.  447,  10  A.  ft  E. 
Ann.  Cas.  733,  affirming  20  S.  D.  23,  8 
L.R.A.(N.S.)  774,  129  Am.  St.  Rep.  907, 
104  N.  W.  537. 

[Cited  in  notes  in  17  L.R.A.(N.S.)  300, 
on  validity  of  statute  forbidding  carry- 
ing liquors  into  prohibition  district; 
19  L.R.A.(N.S.)  304,  308,  309,  on  li- 
cense or  occupation  tax  on  hawkers, 
?ieddlers,  and  persons  engaged  in  so- 
iciting  orders  by  sample  or  otherwise, 
violating  the  commerce  clause.] 

Editorial  notos. 

State  regulation  of  interstate  commerce. 
27  Am.  St.  Rep.  547. 
State  regulation  of  relations  between  in- 
terstate railroads  and  their  employees.     15 
L.R.A.(N.S.)    134j   29  L.R.A.(N.S.)   240. 

Power  of  fttate  to  regulate  nursery  busi- 
ness. 16  L.R.A.(N.S.)   138. 
Validity  of  police  regulations  as  to  brand- 
ing or  labeling  articles  of  commerce. 

1  L.R.A.(N.S.)    184. 
Applicability  of  Federal  safety  appliance 
act  to  terminal  railway   in  moving  inter- 
state traffic.  22  L.R.A.(N.S.)   582. 
Regulating  sale  of  intoxicants  on  vesseln 
engaged   in   interstate    commerce. 

1  L.R.A.(N.S.)    639. 
Application   of   safety-appliance   acts   to 
railroad  entirely  within  state. 

15  L.R.A.(N.S.)   167. 

Taxation  of  water   power  on   interstate 

stream.  18  L.R.A.(N.S.)   755. 

Power  of  state  as  to  demurrage  charges 

on  interstate  shipments. 

30  L.R.A.(N.8.)   137. 
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Instruction  by  correspondence  as  inter- 
state commerce.  27  L.R.A.(N.S.)  493. 

Transportation  between  p6ints  in  same 
state  over  route  partly  in  another  as  inter- 
state commerce.  28  L.R.A.(N.S.)   985. 

Shipping  liquor  into  another  state  C.  O. 
D.  without  previous  order  as  interstate 
commerce.  5  L.R.A.(N.S.)  630. 

Contracts  for  "futures"  to  be  executed  in 
other  states  as  interstate  commerce. 

14  L.R.A.(N.S.)  1081. 

Penalty  against  carrier  for  failure  to  pay 
claim  as  interference  with  commerce. 

125  Am.  St.  Rep.  787. 

Legislation  for  protection  of  health  of 
live  stock,  as  interference  with  interstate 
commerce.  26  L.R.A.(N.S.)  279. 

State  statutes  regulating  liability  of  car- 
riers as  to  shipments  over  connecting  lines 
as  interference  with  interstate  commerce. 
7  L.R.A.(N.S.)    388. 

Meat  inspection  law  as  interference  with 
interstate  commerce.    27  L.R.A.(N.S.)  677. 

Statute  requiring  express  companies  to 
make  free  deliveries  as  interference  with 
interstate  commerce.     19  L.R.A.(N.S.)    94. 

State  regulations  requiring  carriers  to 
furnish  cars  as  interference  with  interstate 
commerce.  17  L.R.A,(N.S.)  364. 

State  imposition  of  penalty  on  carrier  for 
failure  to  settle  claims  as  interference  with 
interstate  commerce.    15  L.R.A.(N.S.)   983. 

License   or   Occupation   tax   on   hawkers, 
peddlers,  and  persons  engaged  in  soliciting 
orders  by  sample  or  otherwise,  as  violating 
the  commerce  clause. 
19  L.R.A.(N.S.)  297;  28  L.R.A.(N.S.)  265. 

What  sufficient  to  terminate  interstate 
transportation  of  intoxicating  liquors.  11 
L.R.A.(N.S.)  650;  23  LJl.A.(N.S.)  1020; 
29  L.R.A.(N.S.)    745. 


»  ■  » 


COMMEBCIAI.   PAPEB. 

See  Bills  and  Notes;  Checks. 

4«» 


COlOflSSION. 


Delegation  of  power  to,  see  Constitutional 
Law,  16-19. 

Interstate  Commerce  Commission,  see  Inter- 
state Commerce  Commission. 

State  capitol  commission,  see  State  Capitol 
Commission. 


♦  «» 


COMMISSIONERS. 

Delegation  of  power  to,  see  Constitutional 

Law,  I.  c. 
Contempt  of,  in  visiting  grand  jury  room, 

see  Contempt,  5. 
Liability  for  costs,  see  Costs  and  Fees,  7. 
Injunction  against  pure  food  commissioner, 

see  Injunction.  32-34. 
Constitutionality  of  act  providing  for  state 

enforcement  commissioner,  see  Officers, 

17. 


County  commissioners,  see  Counties,  II.  c. 

Drain  commissioners,  see  Drains  and  Sew- 
ers, II.,  III. 

Insurance  commissioners,  see  Insurance,  18. 

Park  commissioners,  see  Park  Commission- 
ers. 

Railroad  commissioners,  see  Railroad  Coao- 
missioners. 


OOMMISSIOIT8. 


Of  brokers,  see  Brokers,  II. 

Power  to  interfere  with  rules  and  practice 
of  transportation  companies,  see  Car- 
riers, 37. 

Materiality  of  evidence  as  to  contract  to 
pay,  see  Evidence,  729. 

Of  agent,  see  Principal  and  Agent,  IV.  c. 

On  sale  of  land  for  taxes,  repeal  of  statute 
as  to,  see  Statutes,  110. 


COMMTTMEITT. 


As  to  imprisonment  generally,  see  Criminal 

Law,  IV. 
Of  accused,  see  Criminal  Law,  IV.  b. 


COMMITTEE. 


For  changing  boundaries  of  school  district, 
see  Schools,  12. 


COMMODITIES. 


Validity  of  contract  for  sale  of,  for  fatore 
delivery,  see  Contracts,  124-126. 


♦  «» 


COMMON    CABRTEBS. 

See  Carriers. 

COMMON  ULW. 

Presumption  as  to  existence  of,  in  another 
jurisdiction,  see  Evidence,  35. 


♦  *» 


COMMON   SCHOOIA. 

See  Schools. 

♦«» 

COMMXTNICABI.E  DISEASE. 

See  Infectious  Disease. 
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COMKimiSM. 

EditerUI   note. 

Public  policy  as  related  to  communistic 
life  or  tenure  of  property. 

8  L.RJl.(N.S.)   909. 


#■» 


OOMMTTTATIOir  PBOOF. 

On  cancelled  homestead  entry,  see  Public 
Lands,  43. 


4«  » 


COHFABISOir. 

Admissibility   of    writing   for   purpose   of, 
aee  Evidence,  IV.  w. 


4«  » 


COMPENSATION. 

For  taking  of   property   under   power   of 

eminent  domain,  see  Eminent  Domain, 

lU. 
Of  agent,  see  Principal  and  Agent,  IV.  c 
Of  attorney,  see  Attorneys,  II.  d. 
Of  broker,  see  Brokers,  II. 
Of  county  oflScer,  see  Counties,  II.  c,  4. 
Of  judges,  see  Courts,  II.  e,  3. 
Of  officer,  see  Officers,  IV. 
Of  personal    representative,    see    Executor 

and  Administrator,  41,  42. 
Of   registrar    of    deeds,    see    Registrar    ot 

Deeds,  1-3. 
Of  Khool  officers,  see  Schools,  IL  b. 
Of  sheriff,  see  SheriiT,  2,  3. 


♦  »»■ 


COMFETENOT. 

Of  witness,  see  Witnesses,  III. 
*■  » 


COMPETITION. 


Cbntract  to  restrain,  see  Contracts,  IV.  e. 
Combinations  to  prevent,  see  Monopoly. 
In  bidding  at  tax  sale,  see  Taxes,  134. 


COICPUUNT. 

In  criminal  prosecution,  see  Indictment,  etc. 

»■» 

COMPOITNDINO  CRIME. 

loTalidity  of  note  given  for,  see  Judgment, 
•213. 


.     COMPOXTND   INTEREST. 

What  constitutes,  see  Vawry,  6. 

Editorlml  note. 

Actual  commission  of  antecedent  crime  as 

ingredient  of  offense  of  compounding  felony. 

7   L.R.A.(N.S.)    709. 


4»» 


COMPROMISE    ANB    SETTI.EMENT. 

As  to  accord  and  satisfaction,  see  Accord 
and  Satisfaction. 

Sufficiency  of  objection  to  admission  of  evi- 
dence as  to,  see  Appeal  and  Error, 
347. 

Oral  settlement  of  accounts,  see  Contracts, 
36,  37. 

As  consideration  for  contract,  see  Contracts, 
L  c,  2. 

Opinion  evidence  as  to  settlement  with  in- 
sured, see  Evidence,  SOI. 

Admissibility  of  evidence  of  settlement,  sec 
Evidence,  787. 

Ratification  of  agent's  unauthorized  settle- 
ment, see  Principal  and  Agent,  27. 

Findings  as  to,  see  Trial,  461. 

1.  To  compromise  a  dispute  is  to  adjust 
it  by  mutual  concessions;  each  party  must 
yield  something.  Silander  v.  Gronna,  15 
N.  D.  652,  125  Am.  St.  Rep.  616,  108  N.  W. 
644. 

2.  A  compromise  can  be  made  as  a  mat- 
ter of  law,  only  when  the  parties  disagree 
among  themselves  as  to  their  respective 
rights.  Silander  v.  Gronna,  15  K.  D.  552, 
125  Am.  St.  Rep.  616,  108  N.  W.  644. 

3.  A  promise  to  pay  a  sum  as  a  release 
of  a  contract  is  not  necessarily  a  compro- 
mise of  a  disputed  right  or  question.  Silan- 
der V.  Gronna,  15  K.  D.  552,  125  Am.  St. 
Rep.  616,  108  N.  W.  644. 

4.  The  fact  that  a  portion  of  a  book  ac- 
count, which  has  been  settled  for  a  sum  less 
than  its  face  value,  was  uncollectible,  will 
not  affect  a  mortgage  and  note  between  the 
same  parties  previously  given  to  secure  a 
legitimate  loan,  on  which  note  a  certain 
sum  was  paid  at  the  time  the  settlement  on 
the  book  account  was  made.  Robbins  v. 
Weiss,  16  S.  D.  509,  94  N.  W.  399. 

Editorial  notes. 

Void,  invalid,  or  unfounded  claim  as  sub- 
ject of  valid  compromise. 

25  L.R.A.(N.S.)   275. 
Settlement   by   injured    person   of   claim 
against  tort  feasor  as  precluding  action  for 
resulting  death.  27  L.R.A.(N.S.)   176. 

Settlement  of  claim  by  sole  heir  or  dis- 
tributee as  binding  upon  administrator. 

11  L.R.A.(N.S.)   148. 


COMPULSORY  DISMISSAIk 

Of  astions,  see  Action  or  Suit,  IX.  b. 
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COMPITUIORT    BEFEREITGE. 

See  Reference,  L 


OOWCEALMEWT. 


Of  unsoundness  of  article  sold  as  deceit,  see 
Fraud  and  Fraudulent  Conveyances,  1. 


CONCL1TSIOHS. 


Opinion  as  to,  see  Evidence,  VII. 
Averment  of,  see  Pleading,  II.  f. 


COHOUBBEirr  JVBISDXOTIOV. 

Over  criminal  offense,  see  Criminal  Law, 
UL 


*«» 


CONDEMNATION. 

Of  property,  see  Eminent  Domain. 

Extent  of  recovery  in  condemnation  pro- 
ceedings, see  Damages,  III.  i. 

Of  liquor  nuisance,  see  Intoxicating  Liquors, 
61. 


*« » 


CONDITION. 

Precedent  to   action,  see  Action  or  Suit, 

L  d. 
On  permitting  volimtary  discontinuance  of 

action,  see  Action  or  Suit,  137. 
Of  issue  of  municipal  bonds,   see  Bonds, 

IL  e. 
In  will,  see  Charities,  2. 
Imposition  of,  on  granting  continuance,  see 

Continuance,  V. 
In  agreement  to  pay  third  person's  account, 

see  Contracts,  28. 
In  contract,  see  Contracts,  IL  c. 
As  to  payment,   inserted  in  contract,  see 

Contracts,  V.  b. 
For   rescission  of  contract,   see   Contracts, 

VI.  b,  1. 
On   permitting   foreign   corporation   to    do 

business  within  state,  see  Corporations, 

49-52. 
Creation  of  conditional  estate  by  deed,  see 

Deeds,  28. 
In    mortgage,    admissibility    of    letter    to 

prove,  see  Evidence,  360. 
Parol  evidence  of,  see  Evidence,  VI.  g. 
For  granting  of   injunction   against  taxes 

and  assessments,  see  Injunction,  1.  i. 
In  insurance  policy,  see  Insurance,  II.  f. 
Of  granting  relief  from  judgment,  see  Judg- 
ment, VI.  d. 
Of  redemption  from  mortgage  foreclosure, 

see  Mortgage,  Vm.  e. 


Imposition  of,  on  granting  railroad  right  of 
way  across  forest  reservation,  see  Pub- 
lic Lands,  6. 

Imposition  of,  in  disposition  of  public  lands, 
see  Public  Lands,  19. 

Relating  to  real  property,  see  Real  Prop- 
erty, I. 

Effect  of,  on  passing  of  title  to  personaltv, 
see  Sale,  16-21. 

Of  rescission  of  sale,  see  Sale,  63,  54. 

Condition  precedent  to  right  of  legislature 
to  authorize  sale  for  taxes,  see  Taxes, 
88. 

Tender  or  payment  as  condition  of  attack- 
ing void  tax  sale,  see  Taxes,  202-211. 

Editorial    notes. 

What  words  create  condition  subsequent. 
79  Am.  St.  Hep.  748. 
Mode  of  taking  advantage  of  breach  of 
condition  subsequent. 

83  Am.  St.  Rep.  572. 
_  Effect  of  license  to  commit  breach  of  con- 
dition subsequent,  or  waiver  of  past  breach, 
to  extinguish  condition. 

11  L.R.A.(N.S.)   398. 
Necessity  of  entry  or  formal  declaration 
as    condition    of    enforcing    forfeiture   for 
breach  of  condition  subsequent. 

14  L.R.A.(N.S.)  1188. 


^«» 


CONDinONAI.  SAXJL 

What  is,  see  Sale,  4-7. 

Effect  of  condition  on   passing  of  title  to 

personalty,  see  Sale,  15-21. 
Right  of  parties  to,  see  Sale,  IV.  d. 


»■» 


CONDITIONS   SUBSEQUENT. 

In  deed,  see  Deeds,  38;  Real  Property,  L 


♦  »» 


CONDONATION. 

In   divorce  case,  seie  Husband  and  Wife, 
III.  c. 


4<» 


CONDUCT. 

Estoppel  by,  see  Estoppel,  II.  d. 


*»» 


CONFESSION. 

Quieting  title  against  purchaser  at  execu- 
tion sale  on  judgment  by,  see  Cloud  on 
Title,  3. 

Evidence  of, -see  Evidence,  VIII. 

Judgment  by,  see  Judgment,  I.  b. 
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OOHTIDEirCE  GAME. 

Editorial  mote. 

The  confidence  game. 

134  Am.  St.  Kep.  363. 


COMnDENTIAI.  COMMimiCA- 
TIOMS. 

See  Fiivileged  CommunicatiouB. 

»«» 

OOlTFIDEirnAI.   RXXATZONS. 

Pnenmption  as  to,  see  Evidence,  49,  50. 

What  constitutes,  see  Fraud  and  Fraudu- 
lent Conveyances,  10. 


OOMFUI EMENT. 


Of  oonvicted  criminal,  see  Criminal  Law, 
IV. 


♦  «» 


CONFIRMATIOK. 

Of  judicial  sale,  see  Judicial  Sale,  in. 

e  > » 

COHITSCATIOir. 

Editorial  note. 

Right  of  state  to  conflscate  cigarettes  im- 
ported for  personal  use. 

4  L.R.A.(N.S.)    628. 


o«» 


ooMixiOTnro  claims. 

To  public  land,  see  Public  Lands,  III.  h. 

o  «» 

COMIXICT  OF  LAWS. 

L  Aa  TO  RioHTS. 

a.  Jn  Oeneral. 

b.  Contracla  Oenerally. 

c.  Carriers'  Contraeta. 

d.  Marriage. 

e.  Bills  and  Notes. 

f.  Insolvency;-     Assignments     for 

Creditors. 
n.  Remedies  ;  Statute  of  LiMiTATioits. 
ni.  EomwiAi.  Notes. 

Matters  as  to  foreign  corporations,  see  Cor- 
porations, V. 

Ai  to  jurisdiction  over  lands  outside  of 
state,  see  Courts,  5. 

Conflict  of  authority  between  courts,  see 
Courts,  rV. 

Presumption  as  to  similarity  of  laws  of 
other  state,  see  Evidence,  36-40. 


Right  of  foreign  insurance  company  to  sue, 

see  Insurance,  4. 
Law   of  what  date  governs  tax  sale,   see 

Taxes,  93. 


L  As  TO  Rights. 

a.  In  General, 

1.  Laws  of  the  state  where  the  land  is 
situate  determines  who  are  the  heirs  of  a 
deceased  party  entitled  to  share  in  such 
land.  Hohn  v.  Bidwell,  —  S.  D.  — ,  130 
N.  W,  837. 

b.  Contracts  Oenerdtly. 

2.  Though  the  validity  and  interpretatibn 
of  a  contract  may  be  controlled  by  the  laws 
of  a  sister  state,  in  determining  what  shall 
be  a  good  defense  to  actions  instituted  in 
this  state,  its  courts  must  administer  its 
own  laws  and  not  those  of  another  state. 
Windhorst  v.  Bergendahl,  21  S.  D.  218,  130 
Am.  St.  Rep.  715,  111  N.  W.  644. 

3.  A  statute  of  the  forum  that  time  is 
not  of  the  essence  of  a  contract  unless 
expressly  so  provided  by  its  terms  does  not 
apply  in  the  case  of  a  contract  made  and 
to  be  performed  in  another  state.  Owen 
V.  Giles,  85  C.  C.  A.  189,  157  Fed.  825. 

4.  A  contract  for  the  sale  of  land  is  gov- 
erned by  the  laws  of  the  state  where  the 
property  is  situated.  Bowdle  v.  Jencks,  18 
S.  D.  80,  99  N.  W.  98. 

6.  The  validity  of  a  contract  to  be  per- 
formed in  the  forum,  affecting  real  prop- 
erty situate  therein,  should  be  determined 
by  the  law  of  the  forum,  and  not  by  the 
law  of  the  place  where  it  was  executed. 
Dal  v.  Fischer,  20  S.  D.  426,  107  N.  W. 
534. 

6.  Where  a  merchant  in  one  state  orders 
goods  of  a  merchant  in  another  state,  who 
there  accepts  the  order  and  delivers  the 
goods  ordered  to  a  carrier  for  transporta- 
tion to  the  buyer  at  the  latter's  expense 
and  risk,  the  sale  is  deemed  to  have  been 
made  in  the  state  of  the  seller,  in  the  ab- 
sence of  any  evidence  showing  a  contrary 
intent.  P.  0'.  Bowlin  Liquor  Co.  v.  Beau- 
doin,  15  N.  D.  557,  108  Is.  W.  645. 

7.  In  an  action  by  wholesale  liquor  deal- 
ers located  in  Minnesota  to  recover  the  pur- 
chase price  of  intoxicating  liquors  sold  to 
persons  residing  in  Morth  Dakota,  the  an- 
swer, in  addition  to  a  general  denial,  al- 
leged that  such  sales  were  made  in  North 
Dakota,  and  therefore  void  under  the  pro- 
visions of  N.  D.  Rev.  Codes  1809,  §  7621. 
Held,  that  such  sales  took  place  in  Minne- 
sota, the  liquors  having  been  delivered  f.  o. 
b.  cars  at  St.  Paul,  pursuant  to  orders 
sent  to  plaintiffs  at  that  place.  Frankel  v. 
Hillier,  16  N.  D.  387,  113  N.  W.  1007. 
15  A.  &  E.  Ann.  Cas.  266. 

8.  In  determining  what  constitutes  a  valid 
defense  to  an  action  to  foreclose  a  mort- 
gage the  court  administers  the  law  of  tho 
forum,  although  the  validity  and  interpre- 
tation (if  the  contract  are  controlled  by  the 
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law  of  another  state.  Barry  v.  Stover,  20 
S.  D.  459,  129  Am.  St.  Hep.  941,  107  N. 
W.  672. 

c.  Carriers'  Contracts. 

9.  A  contract  entered  into  tor  carriage 
of  freight  from  a  point  in  one  state  to  a 
point  in  another  state  will,  in  the  ahsence 
of  proof  of  a  contrary  intention,  be  gov- 
erned by  the  law  of  the  place  where  the  con- 
tract was  entered  into.  Hanson  v.  Great 
Northern  R.  Co.  18  Is.  D.  324,  121  N.  W. 
78. 

10.  A  contract  for  the  carriage  of  goods 
from  Minneapolis,  Minn.,  to  Tolma,  N.  D., 
is  a  Minnesota  contract  and  is  governed  ac- 
cording to  the  laws  of  that  state.  Han- 
son V.  Great  Northern  R.  to.  18  N.  D.  324, 
121  N.  W.  78. 

11.  Where  the  contract  for  the  carriage 
of  goods  is  against  the  established  public 
policy  of  North  Dakota,  it  will  not  be  en- 
forced by  its  courts  though  it  is  valid  ac- 
cording to  the  laws  of  the  state  where  en- 
tered into.  Hanson  v.  Great  Northern  R. 
Co.  18  N.  D.  324,  121  N.  W.  78. 

d.  Marriage. 

12.  The  courts  of  one  state  cannot  at  the 
suit  of  one  of  the  parties,  annul  a  mar- 
riage which  was  valid  by  the  law  of  the 
state  where  it  was  contracted,  on  the  ground 
that  it  is  void  under  the  laws  of  their 
state,  and  cohabitation  between  the  par- 
ties made  a  penal  offense,  where,  at  the 
time  the  marriage  was  contracted,  they 
were  not  citizens  of  the  state  where  the 
suit  is  brought,  so  that  the  marriage  was 
not  a  mere  evasion  of  its  laws.  Garcia 
v.  Garcia,  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,  127  N.  W.  586. 

e.    Bills  and  Notes. 

Prejudicial  error  in  admission  of  decision 
of  other  state  as  to,  see  Appeal  and 
Krror,  910. 

13.  The  negotiability  of  a  note  is  deter- 
mined by  the  law  of  the  place  where  it  is 
parable.  Barry  v.  Stover.  20  S.  D.  459, 
129  Am.  St.  Rep.  941,  107  N.  W.  672. 

[Cited  in  note  in  19  L.R.A.(N.S.)  670, 
on  conflict  of  laws  as  to  negotiable 
paper.] 

14.  The  law  of  the  place  of  making  gov- 
erns the  inceptional  validity  of  a  note  pro- 
cured by  fraud  and  negotiated  in  a  third 
state  and  sued  upon  in  the  forum.  First 
Nat.  Bank  v.  Doeden,  21  S.  D.  400,  113  N. 
W.  81. 

13.  In  an  action  upon  a  promissory  note, 
executed  and  delivered  in  a  foreign  state, 
which  note  was  procured  by  fraud  so  as  to 
l)e  invalid  under  the  laws  of  such  state,  but 
which  was  sold  to  a  bank  in  a  third  state, 
comity  between  states  is  sufficient  to  prevent 
such  bank  from  enforcing  the  notes  in  a 
local  court,  the  notes  being  immoral  in 
llieir  inception,  and  perpetrating  a  flagrant 


fraud  upon  a  citizen  of  a  sister  state,  whose 
lawa  provide  him  with  ample  protection  and 
immunity.  First  Nat.  Bank  v.  Doeden,  21 
S.  D.  400,  113  N.  W.  81. 

f.  Insolvency;  Assignments  for  Creditors. 

16.  A  receiver  of  a  corporation  originat- 
ing in  >debraska,  appointed  by  the  courts 
of  that  state,  became  under  the  laws  of 
that  state  a  successor  to  the  corporation 
and  as  such  entitled  to  full  recognition  as 
such  in  Nebraska,  and  in  every  state  where 
such  corporation  may  have  had  interests. 
Joy  V.  Midland  State  Bank,  —  S.  P.  — , 
128  N.  W.  147. 

17.  A  deed  of  assignment  for  the  I>enefit 
of  creditors,  executed  in  1893  within  the 
state  of  Wisconsin,  in  accordance  with  the 
provisions  of  Wis.  Stat.  1898,  chap.  80,  and 
amendatory  and  supplemental  acts  of  the 
Wisconsin  statutes  in  force  at  that  date,  has 
no  extra-territorial  effect  on  real  estate,  and 
does  not  convey  title  to  real  estate  situated 
in  the  state  of  North  Dakota.  Adams  v. 
Hartzell,  18  N.  D.  221,  119  N.  W.  635. 


II.  Rei£edie8  ;  Statute  of  Liiotations. 

18.  Where  in  an  action  upon  an  accident 
insurance  policy,  which  contains  a  stipula- 
tion that  satisfactory  proof  of  claim  must 
be  furnished  the  company  by  the  claimant 
within  thirty  days  after  the  date  of  the 
injurjs  and  also  the  further  stipulation  that 
no  suit  shall  be  brought  under  said  policy 
unless  brought  within  nine  months  from 
the  date  of  the  accidental  injur}-,  defend- 
ant denies  any  liability  thereunder  on  ac- 
count of  a  failure  to  comply  with  such 
stipulations,  contending  that  the  policy  of 
insurance  is  an  Illinois  contract,  and  that 
under  the  statute  of  Illinois  the  limita- 
tions aforesaid  are  valid,  such  defense  is 
unavailing  as  in  the  absence  of  allef^- 
tion  in  the  answer  and  proof  in  the  record  as 
to  the  existence  of  such  a  statute  in  said 
state,  and,  the  law  of  the  forum  controls. 
Kephart  v.  Continental  Casualty  Co.  17  n" 
D.  380,  116  N.  W.  349. 


f 


III.  EoiTOBiAL  Notes. 

Conflicting    interpretations    of    common- 
law  rules  in  different  jurisdictions. 

6  L.R.A.(N.S.)    212. 

Conflict  of  laws  as  to  age  of  majoritv. 

17  Am.  Dec.    180. 

Action  to  enforce  cause  of  action  created 

by  statute  of  another  state. 

14  Am.  St.  Rep.  351. 
Conflict  of  laws  as  to  measure  of  dam- 
ages. 91  Am.  St.  Rep.  716. 
Applicability    of    state    community-prop- 
erty laws  to  realty  acquired  from  Federal 
government.                 26  L.R.A.(N.S.)    1117 
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Lav    governing    liability    of    telegraph 
company.     6  L.E.A.(N.S.)    751;  23  L.R.A. 
\         (.VS.)  «48;  28  L.IUA.(N.S.)  490;  29  L.R.A. 
/         (NA)  795. 

I  Dmeatle     relatloma;     manlmse;      dl- 

Toreea;  lasltliiisoy. 

Conflict  of  laws  as  to  rights  and  obliga- 
tioni  of  married  woman. 

85  Am.  St.  Rep.  553. 
isserting  against  married  woman  a  lia- 
bility valid  in  state  where  created  but  not 
in  foreign.  46  Am.  St.  Rep.  448. 

Conflict  of  laws  as  to  matrimonial  prop- 
erty. 29  L.R.A.(N.S.)   781. 
Conflict  of  laws  as  to  capacity  of  mar- 
ried women  to  contract. 

26  L.R.A.(N.S.)  764. 
Enforcement  of  wife's  liability  under  stat- 
ute of  another  state  for  husband's  debt. 

17  L.R.A.(N.S.)  426. 

Law  governing  validity  of  marriage.     11 

LR.A(N.S.)    1082;    17   L.R.A.(N.S.)    800; 

26LR.A.(N.S.)   179;  28  L.R.A.(N.S.)  753. 

Validity  of  foreign  marriage  in  violation 

of  laws  of  place  where  parties  reside. 

60  Am.  St.  Rep.  941. 
Conflict  of  laws  on  divorce. 

59  L.R.A.  135. 
Divorces  in  other  states. 

7  Am.  Dec.  206. 
Conflict  of  Taws  as  to  legitimacy. 

65  L.R.A.  177. 
Ceatraets  genersUy. 
Law  governing  validity  of  contract. 

66  Am.   Dec.    506. 
Where  contract  is  deemed  to  have  been 
made.  99  Am.   Dec.   668. 

Place  of  contract.      65  Am.  St.  Rep.^  44. 
Enforcement  of  contract  outside  of  juris- 
diction where  made.     55  Am.  St.  Rep.  774. 
Conflict  of  laws  as  to  statute  of  frauds. 
64  L.R.A.  119. 
Extraterritorial  application  of  statute  of 
frauds.  93  Am.  Dec.  776. 

Uiw  governing  covenant  in  deed  or  mort- 
g»gB  of  realty.  17  L.R.A.(N.S.)   1094. 

Conflict  of  laws  as  to  insurance  contracts. 
63  LR.A  833;   23  L.R.A.(M.S.)    968. 

Conflict  of  laws  as  to  nonforfeiture  of  in- 
sorance  policy.  104  Am.  St.  Rep.  483. 

Conflict  of  laws  aa  to  gambling  and  lot- 
tery contracts.  64  L.R.A.  160. 
Traasfers  or  deaeeat  of  property. 

Transfer  of  property  in  another  jurisdic- 
tion. 12  Am.  Dec.  470. 
Conflict  of  laws  aa  to  chattel  mortgages. 
64    L.R.A.    353. 
Conflict  of  laws  aa  to  sales  of  personal 
property.  64  L.R.A.  823. 
Conflict  of   laws   as  to   sales  of   liquor. 
61  L.R.A.  417. 
Qoveming  law  of  sales  or  mortgages  of 
personalty    as    affected    by    fraud    against 
creditors.                      11  L.R.A.(N.S.)   1007. 
Enforcement  of  mortgage  on  realty  valid 
sccording  to  law  of  place  where  made  and 
payable,  but  usurious  according  to  lex  fori 
et  rei  site.                   4  L.R.A.(N.S.)    1191. 
Right  of  child  adopted  in  other  state  to 
take  under  local  statute  of  descent  or  dis- 
tribution.                       21  LJR.A.(N.S.)  672, 


Conflict  of  laws  as  to  wills. 

2    L.R.A.(N.8.)    408. 
Carrier's  ooatraots. 

Conflict  of  laws  as  to  carrier's  contracts. 
63  L.R.A.  513;  18  L.R.A.(M.8.)   874. 

Refusal  to  give  effect  to  foreign  contract 
exempting  carrier  from  liability. 

5   L.R.A.(N.S.)    426. 
BUla  and  notea. 

Conflict  of  laws  as  to  negotiable  paper. 
61  L.R.A.  193;  19  L.R.A.(N.S.)   665. 

Law  governing  demand,  protest  and  no- 
tice of  dishonor  of  foreign  bill  of  exchange. 
121  Am.  St.  Rep.  871. 
ITmry   and    interest. 

Conflict  of  laws  as  to  interest  and  usury. 
62  L.R.A.  33. 

Applicability  of  statute  forbidding. corpo- 
ration to  set  up  usury,  as  affected  by  for- 
eign or  domestic  character  of  corporation, 
situs  of  contract,  or  place  of  suit. 

16   L.R.A.(N.S.)    616. 
LiablUty  of  stockholdera. 

Enforcement  in  other  state  of  personal 
liability  of  stockholders. 

37  Am.  St.  Rep.   168, 
Crimea. 

What  law  defines  larceny  under  statute 
against  bringing  stolen  property  into  state. 
14   L.R.A.(N.S.)    556. 
Bankruptcy   and    inaolTeaoy. 

Effect  of  foreign  discharge  in  bankruptcy. 
62  Am.  Dec.  611. 

Extraterritorial  effect  of  assignments  for 
creditors.    -  78  Am.  Dec.  694. 

Transfer  of  property  out  of  state  by  bank- 
ruptcy or  insolvency  proceedings  or  assign- 
ment for  creditors.  65  L.R.A.  353. 
Action  for  death. 

Action  for  death  when  negligence  and 
death  occur  in  different  jurisdictions. 

9   L.R.A.(N.S.)    1078. 

Right  of  foreign  or  domestic  representa- 
tive to  maintain  action  for  death  of  dece- 
dent under  statute  of  another  state  provid- 
ing that  action  shall  be  brought  by  person- 
al representative.  18  L.R.A.(N.S.)  1262. 
Law  governing  distribution  of  fund  col- 
lected or  recovered  for  negligently  causing 
death.  4  L.R.A.(N.S.)    814. 

Remedy  (enerally. 

Law  governing  as  to  survival  of  cause  of 
action  or  revival  of  action  for  personal  in- 
juries. 6  L.R.A.  (N.S.)    766. 

Law  governing  contract  stipulation  mak- 
ing notice  of  damages  a  condition  of  action. 
7  L.R.A.(N.S.)  191. 
Exemptions. 

Enforcing  exemption  laws  of  other  state. 

1  L.R.A.(N.S.)    19  J. 
Extraterritorial  effect  of  exemption  laws. 

2  Am.  St.  Rep.  240. 
Protection  of  exemptions  against  proceed- 
ings in  another  state.    122  Am.  St.  Rep.  451. 

Limitation  of  actions. 

Law  governing  limitation  of  actions  on 
contract.  6  L.R.A.(N.S.)    658. 

Demands  barred  by  law  of  country  where 
they  originated.  22  Am.  Dec.  363. 


Digitized  by 


Google 


220 


CONFUSION  OF  GOODS— CONSOLIDATION. 


Construction  and  effect  ot  statute  of 
forum  admitting  bar  ot  statute  of  juris- 
diction in  wbicti  cause  ot  action  arises  or 
accrues.  4  L.It.A.(N.S.)  1029;  14  L.R.A. 
(N.S.)   77B. 

Failure  to  present  claim  within  time  al- 
lowed by  administration  statute  of  domicil 
as  bar  to  allowance  lu  state  of  ancillary 
administration,  or  vice  versa. 

19  i^K.A.(N.S.)   533. 


»»» 


OONFUSION  or  GOODS. 

Bee  Accession  and  Confusion. 


4«» 


COKORESS. 

Delegation  of  power  as  to  election  of  United 
btates  senators,  see  Constitutional  Law, 
12. 

Power  of  courts  to  supervise  election  of 
United  States  senators,  see  (Jourts,  15. 

Injunction  from  Supreme  Court  against  cer- 
tifying names  of  candidates  ior  United 
IStates  iSenate,  see  Courts,  28. 

Judicial  notice  of  control  of,  over  navigable 
rivers,  see  Evidence,  12,  13. 

Wbo  may  institute  proceedings  to  enjoin 
certitication  of  names  of  candidates  for 
Senate,  see  Injunction,  69. 

Land  grants  by,  see  Public  Lands,  II. 

Beferendum  vote  on  division  of  state  into 
congressional  districts,  see  Statutes,  1. 

Partial  invalidity  of  statute  as  to  election 
ot  United  States  senator,  see  Statutes, 
22. 

Title  of  statute  as  to  election  of  United 
States  senator,  see  statutes,  36. 

Delegation  by  Congress  to  state  of  power  to 
fix  future  punishment  of  personal  of- 
fenses, see  Statutes,  54. 

Secrecy  of  ballot  at  election ,  of  United 
SStates  Senator,  see  Voters  and  Elec- 
tions, 13. 

Preparation  of  ballot  for  election  of  United 
States  Senators,  see  Voters  and  Elec- 
tions,  20,  26. 

Oath  of  candidate  for  senator,  see  Voters 
and  Elections,  47. 

1.  A  statute  permitting  the  electors  of 
a  political  party  to  express  their  choice  of 
a  candidate  for  the  United  States  Senate 
recognizes  merely  the  right  of  petition,  and 
does  not  operate  as  an  election  of  United 
States  Senators  by  popular  vote,  in  contra- 
vention of  the  constitutional  provision  re- 
quiring their  election  by  the  legislature,  al- 
though the  members  of  such  legislatures 
may  M  under  a  moral  obligation  to  support 
the  respective  candidates  of  their  party's 
choice.  State  ex  rcl.  McCue  v.  Blaisdell, 
18  N.  D.  56,  24  L.R.A.(N.S.)  465,  118  N. 
W.  HI. 

2.  A  statute  providing  that  each  politi- 
cal party  may  designate  its  choice  of  a  party 
candidate  for  the  United  States  Senate,  and 


that  the  persons  so  chosen  shall  be  the  nomi- 
nees of  the  respective  parties  for  such  office, 
is  not  vpid  on  the  ground  that  it  is  an  at- 
tempt to  bind  successive  legislatures,  a* 
such  law  is  subject  to  repeal  at  any  time. 
State  ex  rel.  HcCue  v.  Blaisdell,  18  N.  1). 
66,  24  L.ILA.(N.S.)   466,  118  N.  W.  141. 

«  «  » 

OONSEITT. 

To  consideration  of  question  on  appeal,  see 
Appeal  and  Error,  4. 

Necessity  for,  to  give  court  jurisdiction 
in  bankruptcy  proceedings,  see  Bank- 
ruptcy, 6. 

Oral  consent  to  acquisition  of  land  under 
power  of  eminent  domain,  see  Con- 
tracts, 49. 

To  rescission  of  contract,  see  Contracts, 
164. 

Of  parties  to  action,  effect  of  jurisdiction, 
see  Courts,  3,  4. 

By  people  of  South  Dakota  to  conferring  of 
jurisdiction  on  Federal  courts  in  cer- 
tain cases,  see  Courts,  73. 

As  defense  to  prosecution  for  committing 
crime,  see  Criminal  tiaw,  4-6. 

Estoppel  by,  see  Estoppel,  II.  e. 

Sufficiency  of  evidence  of,  see  Evidence,  878. 

Presumption  as  to,  see  Evidence,  II.  e,  5. 

Rape  of  girl  under  age  of,  see  Rape,  3,  4. 

To  construction  of  telephone  line,  see  Tele- 
phones. 


CONSIDERATIOK. 


For  notes,  see  Bills  and  Notes,  8. 

For  transfer  of  note,  see  Bills  and  Notes, 
32. 

For  stipulation  as  to  presentation  of  claim 
to  carrier,  see  Carriers,  50. 

Partial  failure  of,  as  defense  to  note,  see 
Bills  and  Notes,  46,  46. 

For  agreement  to  pay  note  to  certain  per- 
son, see  Claim  and  Delivery,  3. 

For  contract,  see  Contracts,  I.  c 

For  deed,  see  Deeds,  22. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  II.  j,  6. 

Parol  evidence  as  to,  see  Evidence,  VI.  k. 

Of  conveyance  attacked  for  fraud,  see  Fraud 
and  Fraudulent  Conveyances,  n.  c 


#«» 


coirsiomcENT. 

Effect  on  consignor  of  delivery  of  bill  of 
lading  to  consignee,  see  Bills  of  Lad- 
ing. 


CONSOUBATIOK. 


Of  appeals,  see  Appeal  and  Error,  VII.  k. 
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Of  appeals,  reversible  error  as  to,  see  Ap- 
peal and  Error,  VIL  k,  10. 

Of  mining  lodes,  trust  relation  of  attor- 
neys procuring,  see  Attorneys,  35. 

Of  school  districts,  see  Mandamus,  23; 
Schools,  9. 


4»» 


OOHSPIRAOT. 

Eridenoe  of  fraudulent  intent  of  co-con- 
spirator, see  Evidence,  680,  681. 

Admissibility  of  declarations  of  co-conspir- 
ator, see  Evidence,  IX.   i. 

Necessity  for  corroborating  accomplice's  tes- 
timony, see  Evidence,  XI.  n,  3. 

Indictment  for,  see  Indictment,  etc.,  II.  e, 
5,  a. 

lojttuction  against  commission  of  action  by 
combination,  see  Injunction,  4. 

C<nnbinatioRS  in  restraint  of  trade,  see 
Monopoly. 

Eelief  under  allegation  of,  see  Pleading,  41. 

Uiijoinder  of  causes  of  action  for,  see  Plead- 
ing, 69,  71. 

Editorial  notes. 

Definition  and  nature  of  conspiracy. 

61  Am.  Dec.  82. 
What  constitutes  conspiracy. 

3  Am.   St.   Rep.  474. 
Conspiracy  to  alienate  affections. 

3  L.R.A.(N.S.)  470. 
Conspiracies  to  control   wages  of  work- 
men. 28  Am.  Dec.  607. 
What  is  an  unlawful  interference  or  in- 
timidation by  strikers. 

61  Am.  St.  Rep.  700. 
Lawfalness  of  sympathetic  strike,  or  of 
threat  or  act,  tending  thereto. 

8  L.R.A.(N.S.)    1067. 

Controversy  over  "open"  or  "closed"  shop 

*i  jnstiflcation  for  means  employed  to  aid 

rtrie.  17  L.RA.(N.S.)    162. 

Attempt  to  procure  violations  of  Elkins 

act  as  conspiracy.       17  L.R~A.(N.S.)    720. 

Interference  with  agents  of  dealer  or  man- 

afteturer.  9  L.RA.(N.8.)  904. 

Boycotting  as  a  criminal  conspiracy. 

76  Am.  Dec.  783. 
Legality  of  "secondary  boycott"  by  labor 
onion.  16   L.R.A.(N.S.)    85. 

Liability  of  members  of  trade  combina- 
tion for  injury  to  boycotted  dealer. 

2  L.RA.(N.S.)    824. 


OOKSTITirriOHAI.   I.AW. 

L  Ir   Genkbal;    Govebnuental  Mat- 

TEB8. 

a.  Ootutruction;  Effect. 

b.  Ew  Pott  Paoto  and  Retrospectioe 

Laws. 

1.  Ew  Pott  Facto  LatBS. 

2.  Vetted  Rights. 

3.  Curative  Actt. 

«.  Delegation  of  Powert. 
d.  Separation  of  Poxoert. 


IL  Rights  or  Pebsons  and  Pbopebtt. 

a.  Equal  Protection  and  PrioiUget. 

b.  Due  Prooest  of  Law  or  Law  of 

the  Land. 

1.  In  Otmeral. 

2.  Regulating   or   Rettraining 

Butineat. 

3.  Taxes  and  Asaeaamentt. 

c.  Freedom  of  Contract. 

d.  Police  Power. 

e.  Religious  Freedom  and  Freedom 

of  the  Preat. 
m.  Editoriai,  Notes. 

As  to  regulation  of  interstate  conunerce, 
see  Commerce. 

Provisions  as  to  election  of  senators,  see 
Congress. 

Impairment  of  obligation  of  contracts,  see 
Contracts,  VII. 

Constitutionality  of  law  affecting  foreign 
corporations,  see  Corporations,  49. 

Judicial  power  to  decide  as  to  legislative 
acts,  see  Courts,  I.  d,  2. 

Matters  as  to  procedure  in  criminal  trials 
generally,  see  Criminal  Law,  II. 

Aa  to  taking  of  property  for  public  use, 
generally,  see  Eminent  Domain. 

Presumption  as  to  statutes,  generally,  see 
Evidence,  II.  b. 

State  statute  requiring  publication  of  in- 
ternal revenue  receipts,  see  Internal 
Revenue,  2. 

Regulation  of  liquors  generally,  see  Intoxi- 
cating Liquors. 

Powers  of  legislature  generally,  see  Legis- 
lature. 

Constitutionality  of  statute  to  prevent  mo- 
nopoly, see  Monopoly. 

As  to  use  of  public  funds,  see  Public  Money. 

Powers  of  state,  generally,  see  State,  1,  2. 

Validity  of  statutes  generally,  see  Statutes, 

n. 

Who  may  set  up  unconstitutionality  of  stat- 
ute, see  Statutes,  II.  b. 

Effect  on  balance  of  statute  of  unconstitu- 
tional provisions,  see  Statutes,  II.  d. 

As  to  title  of  statutes,  see  Statutes,  II.  e. 

When  statute  unconstitutional  as  requiring 
excessive  tax  rate,  see  Taxes,  20. 

Constitutionality  of  statute  prescribing  time 
for  attacking  tax  deed,  see  Taxes,  200, 
201. 

Right  to  trial  by  jury,  see  Trial,  I. 

As  to  voters  and  elections  generally,  aeo 
Voters  and  Elections.  , 

As  to  privilege  of  witnesses,  see  Witnesses. 
IV.  f.  ^^ 


I.  In  Gerebai,;  Govebnmeittal  Mattebs. 

a.  Conttruetion;  Effect.  ■ 

Meaning   of   words    "majority    vote,"    see 

Courts,  40. 
Meaning  of  provision   for  "speedy,   public 

trial,"  see  Criminal  Law,  22. 
Construction   of   orovisions   as  to   title   of 

statute,  see  Statutes,  H.  e. 
See  also  Counties,  10. 
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CONSTITUTIONAL  LAW,  L  b. 


1.  Legislative  construction,  when  followed 
by  years  of  harmonious  subsequent  legisla- 
tion, is  entitled  to  great  weight  in  deter- 
mining  the   construction   of   constitutional 

Srovisions.     State  ex  reL  McCue  v.  Blais- 
ell,  18  N.  D.  31,  119  N.  W.  360. 

2.  Constitutions  do  not  deal  in  details, 
they  comprise  general  prlnicples  and  gen- 
eral directions  which  are  intended  to  apply 
to  all  new  facts  that  may  come  into  being, 
and  that  may  be  brought  within  these  gen- 
eral principles  or  directions.  Johnson  v. 
Grand  Forks  County,  18  N.  D.  363,  126 
Am.  St.  Bep.  662,  113  N.  W.  1071. 

b.  Ex  Post  Facto  and  Retrospective  Laxos. 

1.  Ex  Post  Facto  Laws. 

As  to  when  statute  is  retrospective,  see  Stat- 
utes, III.  i. 

3.  N.  D.  Laws  1903,  Chap.  99,  substitut- 
ing the  penitentiary  for  the  county  jail  as 
the  place  of  confinement  pending  execution, 
and  directing  that  executions  should  there- 
after take  place  within  the  penitentiary 
walls,  does  not  operate  to  increase  the  pun- 
ishment of  one  convicted  of  murder  in  the 
first  degree,  with  the  death  penalty  affixed 
and  is  not  ex  post  facto  as  applied  to  one 
who  was  convicted  before  its  passage.  State 
V.  Rooney,  12  N.  D.  144,  95  N.  W.  513, 
affirmed  in  196  U.  S.  319,  49  L.  ed.  494, 
25  Sup.  Ct.  Rep.  264,  3  A.  &  K.  Ann.  Cas. 
76. 

4.  The  appellant  had  been  convicted  of 
murder  and  the  death  penalty  prescribed  in 
the  verdict,  before  N.  D.  laws  1903,  chap. 
99,  had  been  passed,  which  required  the  day 
of  execution  to  be  fixed  not  more  than  nine, 
and  not  less  than  six  months  from  the  en- 
try of  judgment,  and  within  the  penitentiary, 
but  he  was  sentenced  under  this  law  in- 
stead of  the  former  statute  which  required 
the  execution  to-be  at  the  county  jail  with- 
in six  months  and  not  less  than  three 
months.  Held,  that  such  law  acted  as  a 
mitigation  of  the  punishment  for  the  con- 
vict's benefit  and  was  not  ex  post  facto  as 
to  him,  nor  did  it  add  disgrace  to  the  pun- 
ishment. State  V.  Rooney,  12  N.  D.  144, 
95  N.  W.  513,  affirmed  in  196  U.  S.  319, 
49  L.  ed.  494,  25  Sup.  Ct.  Rep.  264,  3  A. 
&  E.  Ann.  Cas.  76. 

'  5.  The  substitution  in  cases  of  convic- 
tions of  murder  in  the  first  degree,  made  by 
N.  D.  act  March  9,  1903,  of  close  confine- 
ment in  the  penitentiary  for  not  less  than 
six  nor  more  than  nine  months  after  judg- 
ment and  before  execution  of  the  death  pen- 
alty, in  lieu  of  confinement  in  the  county 
jail  for  not  less  than  three  nor  more  than 
six  months,  and  the  change  of  the  place  of 
execution  from  the  county  jail  to  the  peni- 
tentiary, do  not  render  the  statute  ex  post 
facto  as  applied  to  a  person  convicted  of 
that  crime  before  its  passasre.  since  it  did 
not  alter  the  existing  situation  to  the  ma- 
terial disadvantage  of  the  criminal.  Roo- 
ney V.  North  Dakota,  196  U.  S.  319,  49  L. 
«d.  494,  25  Sup.  a.  Rep.  264,  3  A.  &  E. 


Ann.  Cas.   76,  affirming  12  N.  D.   144,  95 
N.  W.  513. 

2.  Tested  Bights. 

Impairment  of,  by  moving  building  in  street, 

see  Highways,  16. 
In  water,  see  Waters,  21. 
See  also  Statutes,  113. 

6.  By  the  passage  of  an  ordinance  author- 
izing the  establishment  of  a  telephone  sys- 
tem in  a  city,  and  its  acceptance  by  the 
company,  and  its  expenditures  thereunder, 
a  contractual  relation  was  created  between 
the  company  and  the  city,  which  became  a 
vested  right  that  could  not  be  impaired  by 
subsequent  action  of  the  city,  directly  or 
indirectly,  annulling  it  for  purposes  not  pub- 
lic, and  for  purposes  of  a  personal  or  pri- 
vate nature.  Northwestern  Teleph.  Exch. 
Co.  V.  Anderson,  12  N.  D.  586,  65  L.R.A.  771, 
102  Am.  St.  Rep.  580,  98  N.  W.  706,  1  A.  t 
£.  Ann.  Caa.  110. 

3.  Curative  Acts. 

Acts  curing  irregularities  in  assessment  of 

taxes,  see  Taxes,  15,  16. 
See  also  Acknowledgment,  9. 

7.  A  foreclosure  of  mortgage  invalid  be- 
cause of  a  defect  in  the  acknowledgment 
of  an  assignment  of  the  mortgage  cannot 
be  cured  by  a  subsequent  statute.  Kenny 
V.  McKenzie,  23  S.  D.  Ill,  —  LJl.A.(N.S.) 
— ,  120  N.  W.  781. 

c.  Delegation  of  Powers. 

Delegation  to  city  council  of  power  to 
issue  municipal  bonds,  see  Bonds,  11,  12. 

Relation  of  courts  to  other  departments 
of  government,  see  Courts,  I.  d. 

Who  may  attack  statute  as  conferring  judi- 
cial powers  on  state's  attorney,  see 
Statutes,  14. 

See  also  Evidence,  22. 

8.  All  legislative  power  in  this  state  i» 
vested  in  the  senate  and  house  of  repre- 
sentatives, and  the  legislature  cannot  dele- 
gate such  power  in  relation  to  purely  leg- 
islative matters.  State  ex  rel.  Rusk  v. 
Budge,  14  N.  D.  532,  105  N.  W.  724. 

9.  The  power  of  the  Legislature  over  the 
creation  of  school  districts  may  be  delegat- 
ed to  subordinate  bodies  and  officers. 
Stephens  v.  Jones,  —  S.  D.  — ,  123  N.  W. 
705. 

10.  An  act  of  the  legislative  assembly- 
authorizing  a  board  appointed  by  the  city 
council  without  the  consent  of  the  people 
to  levy  general  taxes  is  unconstitutional 
as  a  delegation  of  legislative  power.  Val- 
idly V.  Park  Comrs.  16  N.  D.  26,  15  L.R.A. 
(N.  S.)  61,  111  N.  W.  616. 

11.  A  statute  empowering  a  city  coun- 
cil to  determine  by  vote  whether  the  city- 
will  avail  itself  of  the  provisions  of  a  law 
authorizing  the  appointment  of  a  board  of 
park  commissioners  is  not  unconstitutional 
as  a  delegation  to  the  council  of  legislative 
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power.     Vallelly  t.  Park  Comrs.  16  N.  D. 
25,  15  L.R.A.(N.S.)    61,  111  N.  W.  615. 

12.  A  statute  providing  that  the  electors 
of  each  political  party  may  designate  their 
choice  of  a  party  candidate  for  the  United 
States  Senate,  and  that  the  persons  so 
chosen  shall  be  the  nominees  of  their  re- 
spective parties  for  such  olBce,  is  not  void 
on  the  ground  that  it  delegates  power  ex> 
pressly  granted  to  the  legislature  by  U.  S. 
(.'onst.  art.  1,  §  3,  providing  for  the  elec- 
tion of  United  States  Senators  by  the  state 
legislatures.  State  ex  rel.  McCue  v.  Blais- 
dell,  18  N.  D.  55,  24  L.R.A.(N.S.)  465, 
118  N.  W.  141. 

To  people. 

13.  S.  D.  Laws  1897,  chap.  72,  requir- 
ing the  submission  of  the  question  of  sell- 
ing intoxicating  liquor  to  the  voters  at  each 
annual  election  if  a  liceuse  to  sell  during 
the  year  is  desired,  is  not  unconstitutional 
as  delegating  the  power  to  local  commun- 
ities to  prohibit  or  authorize  the  sale  of 
intoxicating  liquors,  as  it  is  uniform  in  its 
operation  throughout  the  state,  applies  to 
all  persons,  and  does  not  leave  the  ques- 
tion of  prohibiting  the  sale  of  intoxicating 
liquors  to  the  towns  and  cities  but  in  itself 
prohibits  the  sale  unless  certain  conditions 
are  complied  with.  State  ex  rel.  Crothers 
V.  Barber,  19  S.  D.  1,  101  N.  W.  1078. 

[Cited  in  notes  in  114  Am.  St.  Sep.  324, 
323,  on    constitutionality   of    local    option 
laws;  15  L.R.A.(N.S.)  045  on  constitution- 
al right  to  prohibit  sale  of  intoxicants.] 
To  abnttine  owmers. 

14.  Laws  1907,  chapter  252,  p.  389,  which 
enables  the  property  owners  abutting  on 
highways  in  civil  townships  of  a  specified 
class  by  petition  to  require  the  township 
authorities  to  improve  the  highway  in  the 
spr^ific  manner  described,  in  the  petition, 
and  not  at  the  sole  cost  of  the  petitioners 
or  abutters,  and  which  is  not  applicable 
to  other  rural  highways  in  the  state,  is 
unconstitutional  for  the  reason  that  the 
legislative  power  to  determine  the  character 
and  provide  for  the  cost  of  public  improve- 
ments is  delegated  to  the  petitioners.  Mor- 
ton V.  Holes,  17  N.  D.  154,  116  N.  W.  266. 
To  eommlssions  Kenerally. 

15.  The  power  to  determine  the  manner 
of  the  u.se  of  the  land  granted  by  the 
Korth  DakoU  enabling  act  §  17  (25  Stat, 
at  L.  681,  c.  180)  is  purely  legislative,  and 
cannot  be  delegated  to  a  commission.  State 
ex  rel.  Rusk  v.  Budge,  14  N.  D.  532,  105 
N.  W.  724. 

16.  The  power  to  limit  the  sum  that 
shall  be  used  for  each  public  building  au- 
thorized by  the  North  Dakota  enabling  act 
S  17  (25  Stat,  at  L.  681,  c.  180)  is  purely 
legislative,  and  cannot  be  delegated  to  a 
commission.  State  ex  rel.  Rusk  v.  Budge, 
14  N.  D.  532,  105  N.  W.  724. 

To  state  capltol  oommisslon. 

17.  S.  D.  Laws  1905,  chap.  163,  creating 
a  state  capitol  commission,  for  the  pur- 
pose of  procuring  the  erection  and  com- 
pletion of  a  building  to  be  used  for  capitol 
purposes,  and  authoi  —ing  the  commission 


to  prepare  plans  and  specifications,  is  not 
unconstitutional  as  being  an  attempted  del- 
egation of  legislative  power.  Davenport  v. 
Elrod,  20  S.  D.  567,  107  N.  W.  833. 

18.  S.  D.  Laws  1905,  chap.  163,  creating 
a  .state  capitol  commission,  for  the  purpose 
of  procuring  the  erection  and  completion 
of  a  building  to  be  used  for  capitol  purposes, 
and  directing  and  authorizing  the  com- 
mission to  prepare  plans  and  specifications, 
is  not  in  conflict  with  S.  Const,  art.  3, 
§  26,  providing  that  the  Legislature  shall 
not  delegate  to  any  special  commission, 
private  corporation  or  association,  any  pow- 
er to  make,  supervise  or  interfere  with  any 
municipal  improvement,  money,  property, 
effects,  or  to  perform  any  municipal  func- 
tions whatever;  as  the  erection  of  a  state 
capitol  is  not  a  municipal  function.  Dav- 
enport v.  Elrod,  20  S.  D.  567,  107  N.  W. 
833. 

19.  N.  D.  Laws  1905,  chap.  166,  p.  297, 
provided  for  the  appointment  of  a  capitol 
commission  by  the  governor.  Said  com- 
mission was  thereby  given  authority  to 
remodel  and  reconstruct  the  capitol  build- 
ing of  the  state,  and  to  erect  a  governor's 
residence  at  the  capital  out  of  the  proceeds 
of  the  lands  donated  to  the  state  by  Con- 
gress. The  law  did  not  specify  what  sum 
should  be  used  for  the  capitol  building, 
nor  what  sum  should  be  used  for  the  gover- 
nor's residence,  nor  specify  when  the  build- 
ings shall  be  completed.  Held,  that  the 
law  is  invalid,  as  an  unwarranted  delegation 
of  purely  legislative  powers.  State  ex  rel. 
Rusk  V.  Budge,  14  N.  D.  632,  105  N.  W. 
724. 

To  board  of  eonmty  eommlaalonera. 

20.  The  legislative  assembly  cannot,  under 
S.  D.  Const,  art.  9,  §  6,  delegate  its  power 
to  the  board  of  county  commissioners  to 
legislate  upon  the  subject  of  the  duties 
and  compensation  of  county,  township  or 
district  officers.  Brookings  County  v.  Mur- 
phy, 23  S.  D.  311,  121  N.  W.  793. 

21.  The  provision  of  S.  D.  Rev.  Pol. 
Code  §  2839,  conferring  upon  the  board 
of  county  commissioners  power  to  reject 
the  bond  of  a  person  known  to  it  to  be 
an  unfit  person  to  engage  in  the  business 
of  selling  liquor,  violates  no  constitutional 
provision,  and  does  not  exceed  the  legisla- 
tive power.  Burke  v.  Collins,  18  S.  D.  190, 
99  N.  W.  1112. 

22.  N.  D.  Laws  1903,  chap.  161,  p.  213, 
which  provides  for  the  enforcement  of  pay- 
ment, by  judicial  proceedings,  of  taxes  up- 
on real  property  sold  to  the  state  or  coun- 
ty, and  remaining  unredeemed  for  more 
than  three  years,  and  gives  to  the  several 
boards  of  county  commissioners  of  all  coun- 
ties in  the  state  a  discretionary  authority 
to  institute  the  proceedings  therein  pro- 
vided for,  is  not  vulnerable  to  the  objection 
that  it  delegates  legislative  power  to  said 
boards.  The  act  is  complete  and  is  in 
force  in  every  county  in  the  state  by  legis- 
lative will.  The  discretion  committed  to 
the  several  boards  is  administrative  only. 
Picton  V.  Cass  County,  13  N.  D.  242,  100 
N.  W.  711,  3  A.  *  E.  Ann.  Cao.  345. 
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To  drain  oonunlasloaers. 

23.  N.  D.  Rev.  Codes  1905,  §§  1818-1850, 
providing  for  the  drainage  of  land  under 
the  direction  of  a  drainage  board  appointed 
by  the  county  commissioners  does  not  con- 
flict with  N.  D.  Const.  §  25,  which  vests 
the  le^slative  power  of  the  people  of  the 
state  in  the  legislative  assembly.  Appel- 
lants' contention  that  such  drainage  law 
is  an  unwarranted  delegation  of  legislative 
power  to  the  board  of  drain  commissioners 
is  not  sustained.  Soliah  v.  Cormack,  17 
N.  D.  393,  117  N.  W.  125. 

To  bank  ezamlaer. 

24.  The  provision  of  S.  D.  Laws  1803, 
chap.  79,  p.  81,  §  2  requiring  the  public 
examiner  to  cause  all  banking  institutions 
to  make  a  report  to  him,  according  to  the 
form  which  he  .may  prescribe,  which  shall 
exhibit  in  detail,  under  appropriate  heads, 
the  resources  and  liabilities  of  the  bank, 
confers  upon  tue  examiner  no  powers  which 
trench  upon  the  legislative  domain.  State 
V.  Strublc  19  S.  D.  646,  104  N.  W.  466. 

To  aeoretary  of  tlte  interior. 

26.  Regulations  by  the  Secreta;^  of  the 
interior  and  the  Secretary  of  Agriculture 
forbidding  the  grazing  upon,  or  driving 
across,  a  public  forest  any  livestock  with- 
out a  permit,  or  in  violation  of  the  terms 
of  a  permit,  in  pursuance  of  the  act  of 
Congress  of  June  4,  1897,  chap.  2  (30  Stat 
at  L.  36,  U.  S.  Comp.  Stat.  1901,  p.  1540), 
providing  that  the  Secretary  of  the  Interior 
shall  make  provisions  for  protection  against 
destruction  by  fire  and  depredations  upon 
the  public  forests  and  forest  reservations, 
and  may  make  such  rules  and  regulations 
and  establish  such  service  as  will  regulate 
their  occupancy  and  use  and  preserve  them 
from  destruction,  and  that  any  violation 
of  such  rules  and  regulations  shall  be  pun> 
ishable  in  a  specified  manner,  are  not  ob- 
jectionable as  creating  a  public  offense  by 
such  Secretaries  under  delegated  authority 
from  Congress,  as  the  statute  itself,  instead 
of  the  regulations,  creates  the  offense.  Unit- 
ed States  v.  Bale,  166  Fed.  687. 

Po'wer  of  eminent  domain. 

26.  While  the  legislature  may  itself  ex- 
ercise the  right  of  determining  the  necessity 
for  the  exercise  of  the  power  to  condemn 
lands,  it  may,  unless  prohibited  by  the 
Constitution,  delegate  the  power  to  public 
officers  or  to  private  corporations  estab- 
lished to  carry  on  enterprises  in  which  the 
public  are  interested,  and  their  determina- 
tion that  a  necessity  exists  is  conclusive; 
and  there  is  no  restraint  on  the  power  ex- 
cept as  to  compensation.  Chicago,  M.  &  St. 
P.  R.  Co.  v.  Mason,  23  S.  D.  564,  122  N. 
W.  601. 

27.  By  the  statutes  of  South  Dakota, 
the  legislature,  in  whom  the  power  of  em- 
inent domain  originally  existed,  has  dele- 
gated the  power  of  determining  the  neces- 
sity to  those  bodies  authorized  to  exercise 
the  right  of  eminent  domain.  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Mason,  23  S.  D.  564, 
122N.  W.  601. 


d.  Separation  of  Powers. 

Relation  of  courts  to  other  departments  of 
government,  see  Courts,  I.  d. 

28.  The  determination  of  and  to  what 
extent,  the  rights  of  political  parties  should 
be  recognized  and  regulated  by  law,  is  for 
the  legislature  and  not  for  the  courts.  Mor- 
row V.  Wipf,  22  S.  D.  146,  116  N.  W.  1121. 

29.  S.  D.  Pol.  Code,  §  1511,  authorizing 
a  person  to  present  a  petition  to  the  circuit 
cpurt  for  the  exclusion  of  land  from  city 
limits,  after  declination  of  a  city  council 
to  exclude  such  lands  on  petition  to  it,  and 
§  1512,  giving  the  court  power  to  grant  such 
petition  after  a  trial  on  the  merits,  are  not 
unconstitutional  as  conferring  legislative 
power  upon  the  courte.  Wickhem  v.  Alex- 
andria, 23  S.  D.  556,  122  N.  W.  597. 

30.  N.  D.  Laws  1909,  chap.  183,  p.  266, 
which  imposes  upon  district  judges  certein 
duties  relative  to  the  issuance  of  druggist's 
permite,  is  not  unconstitutional,  although 
such  duties  are  held  to  be  administrative 
and  not  judicial  in  character.  Kermott  t. 
Bagley,  —  N.  D.  — ,  124  N.  W.  397. 


n.  Rights  of  Pebsons  and  Pbopebtt. 
a.  Equal  Protection  and  Privileges. 
In  appeal  from  conviction  for  violation  of 
city  ordinance,  see  -Appeal  and  Error, 

Uniformity  in  license  tax,  see  License,  8-11. 
Special  and  local  legislation,  see  Statutes, 

31.  A  statute  forbidding  discrimination 
in  prices  in  different  sections  of  the  state 
for  the  purpose  of  driving  out  of  business 
a  competitor  at  one  point  is  not  invalid 
for  making  unreasonable  classification  be- 
cause it  permits  persons  to  sell  at  unrea- 
sonably low  prices  where  they  make  no  at- 
tempt at  discrimination,  since  there  can  be 
no  unconstitutional  classification  as  to  acte 
which   will    constitute   a   crime.     State    v. 

Central  Lumber  Co.  —  S.  D    T.  R  a' 

(N.  S.)  -,  123  N.  W.  604.  '       ' 

32.  Although  state  legislatures  may,  for 
some  sound  reason  of  necessity  or  propriety 
inherent  in  the  subjects  of  their  legislation, 
classify  those  subjects  and  make  laws  ap- 
plicable to  one  class  which  are  inapplicable 
to  another,  such  classification  must  not  be 
arbitrary,  and  there  must  be  such  a  dif- 
ference between  the  situation  and  circum- 
stances of  all  other  members  of  the  state 
in  relation  to  the  subjects  of  discrimi- 
natory legislation  as  presents  a  just  and 
natural  reason  for  the  difference  made  in 
their  liabilities  and  burdens,  and  in  their 
rights  and  privileges;  no  one  who  does  not 
belong  to  the  class  may  be  included  therein- 
all  members  of  the  class  must  be  treated 
alike;  and  all  who  are  in  a  situation  and 
circumstances  relative  to  the  subjects  of 
such  discriminatory  legislation  distinguish- 
able from  those  of  the  members  of  the  class 
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must  be  brought  under  the  influence  pf  the 
law  and  treated  by  it  in  the  same  way  as 
are  the  members  of  the  class.  Chicago,  M. 
4  St  P.  R.  Co.  V.  Westby,  —  L.R.A.(N.S.) 
-,  102  C.  C.  A.  65,  178  Fed.  619. 

33.  S.  D.  Laws  1903,  Ch.  190,  which 
requires  a  license  of  those  dealing  in  goods, 
wares  and  merchandise,  except  nursery 
stock  and  agricultural  products,  but  pro- 
riding  that  the  act  shall  not  apply  to 
traTcTing  salesmen  doing  business  with  re- 
tailers or  public  officers,  does  not  violate 
S.  D.  Const,  art.  6,  §  18,  which  provides 
that  "no  law  shall  be  passed  granting  to 
any  citizen  or  corporation  privileges  or 
immunities  which  upon  the  same  terms 
shall  not  equally  belong  to  all  citizens  or 
corporation.''  Re  Watson,  17  S.  D.  486, 
«7  N.  W.  463,  2  A.  &  E.  Ann.  Cas.  321. 

34.  X.  D.  Laws  1907,  chap.  252,  p.  389, 
"to  provide  for  paving,  curbing  or  macad- 
amizing the  highways  in  civil  townships  ad- 
joining incorporated  cities  of  not  less  than 
6.000  inhabitants,  and  for  the  construction 
of  sewers  and  water  mains  therein  eon- 
nectinp  with  city  sewers  and  water  mains 
or  with  their  own  trunk  sewers,  and  for 
the  construction  of  sidewalks,"  is  uncon- 
stitutional because  it  constitutes  an  un- 
warranted and  illegal  discrimination  be- 
tween individuals  affected  thereby,  and  oth- 
er citizens  of  the  state  similarly  situated. 
Morton  v.  Holes,  17  N.  D.  164,  116  N.  W. 
25«. 

As  to  BoiureBldenta. 

Bight  of  nonresident  to  reply  on  uncon- 
stitutionality of  statute  not  affecting 
him,   see  Statutes,   12. 

35.  Requiring  only  agents  who  sell  trees 
grown  in  other  states  to  carry  duplicates  of 
the  principal's  permit  illegally  discriminates 
between  resident  and  nonresident  dealers. 
Bx  parte  Hawlev.  22  S.  D.  23,  15  L.R.A. 
(N.  S.)  138,  115"  N.  W.  93. 

As  to  eorporatloaB  geaerally. 

36.  The  inherent  rights  of  a  corporation 
are  entirely  separate  and  distinct  from 
those  of  a  natural  person.  State  v.  Central 
iomber  Co.  —  8.  D.  — ,  —  L.RJk.(N.S.)  — , 
123  N.  W.  604. 

37.  There  can  be  a  different  punishment 
for  a  criminal  offense  imposed  against  a 
eorporation  than  that  imposed  against  an 
individual,  if  such  distinction  in  punish- 
ment is  baised  upon  reasonable  grounds  hav- 
ing relation  to  the  crime  and  nature  and 
condition  of  parties.  State  v.  Central  Lum- 
ber Co.  —  S.  D.  — ,  —  L.R.A.(N.8.)  — , 
123  N.  W.  504. 

38.  The  procedure  prescribed  in  S.  D. 
Sess.  Laws  1907,  chap.  131,  §2,  whereby  the 
state  mav  annul  the  charter  or  revoke  the 
permit  of  a  corporation  guilty  of  discrim- 
ination to  destroy  competition  within  the 
terms  of  the  act.  does  not  render  said  act 
invalid  as  imposing  an  additional  penalty 
npon  corporations  over  that  on  persons,  the 
•o-ealled  additional  penalty  being  a  volun- 
tary forfeiture  by  it  of  its  franchise  or 
permit  bv  wrong  doing.  State  v.  Central 
Lumber  Co.  —  S.  D.  — .  —  L.R.A.(N.S.) 
— .  123  N.  W.  604. 

Supp.  Dak.  Dig. — 15. 


39.  The  constitutional  privileges  and  im- 
munities of  corporations  are  not  infringed 
by  a  statute  providing  for  the  dissolution  of 
domestic  corporations  and  the  punishment 
of  foreign  ones  in  addition  to  the  imposing 
of  a  fine  for  the  commission  of  certain  acts 
tending  to  establish  a  monopoly  while  in- 
dividuals committing  the  same  acts  are 
merely  fined, — at  least  where  the  constitu- 
tion authorizes  forfeiture  of  franchises  of 
corporations  guilty  of  monopoly.  State  v. 
Central  Lumber  Co.  —  S.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  123  N.  W.  504. 

40.  S.  D.  Sess.  Laws  1907,  chap.  131. 
§  2,  authorizing  proceedings  by  the  state's 
attorney  looking  to  the  forfeiture  of  the 
franchise  of  a  corporation  guilty  of  unlaw- 
ful discrimination  contrary  to  the  provi- 
sions of  such  law,  is  not  a  penalty  for  a 
crime,  but  a  provision  directing  the  proper 
tribunal  to  determine  whether  a  corpora- 
tion has  broken  its  contract  with  the  state, 
and  does  not  impose  a  greater  punishment 
upon  corporations  than  natural  persons. 
State  V.  Central  Lumber  Co.  —  S.  D.  — , 

—  L.R.A.(N.S.)   — ,  123  N.  W.  504. 

Aa    to    railroad    oompanlea;    oarrlera. 
Due  process,  as  to,  see  infra,  52-54. 
Police  power  as  to,  see  infra,  78-80. 
See  also  infra,  64. 

41.  S.  D.  Laws  1907,  c.  215,  imposing  a 
double  liability  on  railroad  companies  for 
damages  for  fire  set  by  locomotives,  is  not 
in  conflict  with  the  Federal  or  state  Consti- 
tutions on  the  ground  that  railway  com- 
panies are  denied  equal  protection  under 
the  law.    Jensen  v.  South  Dakota  C.  R.  Co. 

—  S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127  N.  W. 
660. 

42.  S.  D.  Laws  1907,  c.  218,  imposing  a 
double  liability  on  railroad  oompanies  for 
stock  killed  or  injured  on  their  tracks  from 
a  failure  to  maintain  fences  and  cattle 
guards,  is  not  in  conflict  with  the  Federal 
or  state  Constitution  on  the  ground  that 
railway  companies  are  denied  equal  pro- 
tection under  the  law.  Jensen  v.  South 
Dakota  C.  R.  Co.  —  S.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  127  N.  W.  650. 

43.  The  provision  of  N.  D.  Laws  1907, 
chap.  199,  page  327,  requiring  railway,  cor- 
porations to  sell  1,000  mile  tickets  to  pur- 
chasers, to  be  used  by  themselves,  their 
wives  and  children,  at  a  rate  lower  than 
the  maximum  rate  under  which  others  may 
purchase  such  tickets,  is  a  violation  of  the 
Federal  Constitution,  which  entitles  the 
railroad  company  to  due  process  of  law  an'l 
the  equal  protection  of  the  laws.  State  ex 
rel.  McCue  v.  Great  Northern  R.  Co.  17 
N.  D.  370,  116  N.  W.  89. 

Aa   to    banks. 

Police  power  as  to,  see  infra,  81. 

44.  The  provision  of  S.  D.  Laws  1903, 
chap.  79,  §  20,  prescribing  certain  punish- 
ment for  "every  officer,  agent,  or  clerk  of 
any  banking  institution"  violating  the  pro- 
visions of  the  act  in  the  manner  therein 
specified,  includes  private  banks  and  bank- 
ers, where  §  1  of  such  act  provides  that 
"where  reference  herein  is  m.tde  to  banks, 
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?>anker8,  or  banking  in  any  manner,  the 
<ame  shall  be  construed  as  applying  to  any 
i-arporation,  association,  firm  or  individual 
KO  engaeed  in  business  as  herein  defined," 
and  such  act  is  therefore  not  unconstitu- 
tional as  class  legislation  in  favor  of  pri- 
vate banks.  State  v.  Struble,  19  S.  D.  646, 
104  N.  W.  466. 
Aa   to'  polltleal   parties. 

45.  S.  D.  Sess.  Laws  1907,  c.  139,  §  65, 
providing  that  each  county  shall  be  entitled 
to  one  delegate  to  each  party  state  con- 
vention for  every  100  votes  or  major  frac- 
tion thereof  cast  by  such  political  party 
in  the  county  for  its  party  candidate  for 
governor  at  the  last  preceding  general  elec- 
tion, etc.,  is  unconstitutional  as  class  legis- 
lation in  that  it  deprives  a  political  party 
casting  less  than  one  hundred  votes  for  its 
candidate  at  the  last  general  election  from 
representation  in  the  party  convention;  but 
sucn  invalidity  will  not  affect  the  remain- 
der of  the  act  as  the  section  may  be  re- 
moved without  destroying  the  purpose  of 
the  act.  Morrow  v.  Wipf,  22  S.  D.  146, 
115  N.  W.  1121. 

Aa  to  emploxera. 

46.  The  South  Dakota  Employers'  Lia- 
bility act,  S.  D.  Sess.  Laws,  1907,  chap. 
219,  making  "every  common  carrier"  en- 
gaged in  trade  or  commerce  in  the  state 
liable  for  death  or  injury  of  "any"  of  its 
employees  caused  by  the  negligence  of  a 
fellow  servant  or  contributed  to  by  the 
employee's  own  negligence,  instead  of  con- 
fining the  liability  to  carriers  by  railroad 
for  injuries  to  employees  engaged  in  dan- 
gerous occupations,  violates  U.  S.  Const. 
14th  Amend,  forbidding  any  state  to  deny 
to  any  person  "the  equal  protection  of  the 
laws."  Chicago,  M.  4  St.  P.  R.  Co.  v.  West- 
by,  —  L.R.A.(N.S.)  — ,  102  C.  C.  A.  65, 
178  Fed.  619. 

Aa  to  taxea. 

Police  power  as  to,  see  infra,  83-86. 
Due  process  as  to,  see  infra,  11.  b.  3. 
Validity  of  statute  making  tax  receipt  bar 

to  collection  of  prior  taxes,  see  Taxes, 

4. 
Equality  and  uniformity  in  succession  tax, 

see  Taxes,  239-241. 

47.  N.  D.  Laws  1905,  chapter  62.  S  124, 
page  122,  to  the  extent  that  it  requires  the 
county  treasurer  to  pay  over  to  cities  organ- 
ized under  the  general  law,  the  interest  and 
penalties  on  city  and  city  school  taxes  col- 
lected by  the  countv  treasurer,  is  an  unjust 
and  arbitrary  discrimination  in  favor  of 
the  taxpayers  in  such  cities  against  those 
of  other  taxing  districts,  and  is  therefore 
invalid,  because  in  contravention  of  the  con- 
stitutional inhibitions  against  class  legis- 
lation. State  ex  rel.  Mitchell  v.  Mavo,  15 
N.  D.  327.  108  N.  W.  36. 

48.  S.  D.  Sess.  Laws  1907,  chap.  65,  im- 
posing a  tax  of  two  and  one-half  per  cent 
of  the  gross  premiums  received  by  all  fire 
insurance  companies  doing  business  within 
the  state,  except  mutual  companies  organ- 
ized under  the  laws  of  the  state  who  should 
pay  one  per  cent,  is  not  unconstitutional 


because  of  the  distinction  made  between  the 
joint-stock  companies  and  the  mutual  in- 
surance companies,  since  such  a  tax  is 
an  occupation  or  license  tax,  and  the  legis- 
lature could  make  a  distinction  between  the 
different  classes  of  corporations  as  well  as 
occupations.  Queen  City  F.  Ins.  Co.  v.  Bas- 
ford,  —  S.  D.  — ,  130  N.  W.  44. 
Aa  to  «oiiiitx  s«at  removal. 

49.  N.  D.  Laws  1905,  chapter  77,  page 
159,  which  provides  in  effect  that  in  all 
organized  counties  not  having  more  than 
6,500  inhabitants  and  in  which  no  court- 
house had  been  constructed  prior  to  the 
taking  effect  of  the  act,  proceedings  for 
county  seat  removals  may  be  initiated  by 
a  petition  signed  by  the  inhabitants  thereof 
equal  in  number  to  one-third  of  the  votes 
cast  therein  for  governor  at  the  last  elec- 
tion, and  further  providing  for  a  removal 
of  such  county  seat  by  a  mere  majority 
vote,  is  unconstitutional  and  void,  as  special 
legislation.  Re  Connolly,  17  N.  D.  54o, 
117  N.  W.  946. 

b.  Due  Process  of  Law  or  Law  of  the  Land. 

1.  In  Oeneral. 

Police    power   as    to,    see    infra,    82. 

Constitutionality  of  provision  making  ac- 
knowledgment of  receipt  of  premium 
conclusive  of  pavment,  see  Insurance. 
62. 

As  to  self-crimination  of  accused,  see  Crim- 
inal  Law,  35. 

See  also  supra,  43. 

50.  N.  D.  Rev.  Codes  1905,  §§  1818-1850, 
providing  for  the  drainage  of  lands  under 
direction  of  a  drainage  board  appointed  by 
the  county  commissioners  does  not  violate 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  nor  N.  D.  Const. 
§  13,  prohibiting  the  taking  of  property 
without  due  process  of  law.  Soliah  v.  Cor- 
mack,  17  N.  D.  393,  117  N.  W.  125. 

51.  N.  D.  Rev.  Codes  1899,  §  5845,  for 
restraining  foreclosures  by  sale  if  the  mort- 
gagor has  a  valid  counterclaim  or  defense. 
does  not  deprive  the  mortgagee  of  any 
property  right  without  due  process  of  law, 
although  adopted  by  the  legislature  after 
the  mortgage  containing  the  power  of  sale 
was  given.  Scott  v.  District  Ct.  15  N.  D. 
•2i>n.   107  N.   W.   61. 

52.  S.  D.  Laws  1907.  c.  218,  imposing  a 
double  liability  on  railroad  companies  for 
stock  killed  or  injured  on  their  tracks  from 
failure  to  maintain  fences  and  cattle  guards, 
is  not  a  volation  of  the  Federal  or  state 
Constitution  on  the  ground  that  railroad 
companies  are  deprived  of  their  property 
without  due  process  of  law.  Jensen  v.  South 
Dakota  C.  R.  Co.  —  S.  D.  — ,  —  L.R.A. 
(N.R.)   — ,  127  N.  W.  650. 

53.  S.  D.  Laws  1907.  c.  215.  imposing  a 
double  liability  on  railroad  compan»«8  for 
damages  for  fire  set  by  locomotives  is  a 
valid  exercise  of  the  police  power  by  state 
Ipsislature  and  is  not  in  conflict  with  tie 
Federal  or  state  Constitutions  on  the  ground 
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that  railway  companies  are  thereby  deprived 
of  their  property  without  due  process  of 
law.  Jensen  v.  South  Dakota,  C.  R.  Co. 
-  S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127  N.  W. 
650. 

54.  A  statute  allowing  a  railroad  com- 
pany which  is  subject  to  double  damages 
for  setting  out  tire  or  Icilling  stock  to  tender 
a  fixed  sum  as  compensation,  and  provid- 
ing that  in  case  the  property  owner  refuses 
to  accept  the  tender  and  recovers  a  less 
sum  by  suit  than  that  tendered,  the  com- 
pany shall  be  liable  only  for  actual  damages 
and  shall  recover  its  costs,  does  not  un- 
constitutionally deprive  the  company  of  its 
property  or  the  equal  protection  of  the  laws 
because  it  allows  double  damages  in  case 
the  recovery  equals  the  amount  tendered. 
Jensen  v.  South  Dakota  C.  R.  Co.  —  S.  D. 
— ,  —  L.R.A.(N.S.)    — ,    127   N.    W.   650. 

55.  The  Threshers'  Lien  Law,  S.  D.  Rev. 
Code,  Civ.  Proc.  §  737,  giving  a  lien  on 
grain  if  filed  within  ten  days  is  a  valid 
enactment  and  not  unconstitutional  as  de- 
priving a  grain  buyer  of  property  without 
due  process  of  law.  Hahn  v.  Sleepy  Eye 
Mill.  Co.  21  S.  D.  324,  112  N.  VV.  843. 

66.  N.  D.  Laws  1909,  chap.  183,  p.  286, 
empowering  district  judges  to  take  certain 
action  on  druggists'  licenses  is  not  repug- 
nant to  N.  D.  Const.  §  109,  in  depriving 
applicants  for  such  permits  of  the  right 
of  appeal.  Kermott  v.  Bagley,  —  N.  D.  — , 
124  N.  W.  397. 

57.  The  publication  of  summons,  as  pre- 
scribed by  page  9,  chapter  6,  N.  D.  Laws 
1901,  in  actions  to  quiet  title,  there  being 
no  description  of  the  land  in  such  publica- 
tion, is  not  a  sufficient  notice  to  adverse 
claimants,  not  specifically  named  in  the 
summons,  to  constitute  "due  process  of 
law."  Fenton  ▼.  Minnesota  Title  Ins.  & 
T.  Co.  16  N.  D.  365,  125  Am.  St.  Rep. 
599,  109  N.   W.  363. 

[Cited  in  note  in  29  L.R.A.(N.S.)  626, 
as  to  whether  jurisdiction  of  suit  to 
quiet  title  or  remove  cloud  on  title 
of  land  within  territorial  jurisdiction 
may  rest  upon  constructive  service  of 
nonresident.] 

58.  N.  D.  Laws  1907,  Chapter  106,  re- 
lating to  division  of  school  districts  and 
attaching  parts  thereof  to  a  city,  town, 
or  village  for  school  purposes,  is  not  un- 
constitntional  as  taking  property  without 
an  opportunity  for  a  hearing,  or  as  de- 
priving school  districts  of  their  property 
without  due  process  of  law.  School  Dist. 
Jfo.  94  V.  King,  —  N.  D.  — ,  127  N.  W. 
515. 

Adaiialstratloit     of     liwlitK     person's 
estate. 

59.  A  statute  providing  for  the  appoint- 
ment of  a  special  administrator  in  cases 
where  "the  death  of  the  person  whose  es- 
tate is  in  question  is  not  satisfactorily 
proved,  but  he  is  shown  to  have  disap- 
peared under  circumstances  which  afford 
reasonable  grounds  to  believe,  either  that 
he  is  dead,  or  has  been  seoreted,  confined, 
or  otherwise  unlawfully  done  away  with," 
is  invalid  as  depriving  the  person  of  hi* 


property  and  its  possession  without  notice 
or  due  process  of  law,  when  applied  to  the 
property  of  a  person  living,  although  such 
special  administrator  has  no  power  to  ad- 
minister such  estate  generally.  Clapp  v. 
Houg,  12  N.  D.  000,  65  L.R.A.  757,  102 
Am.  St.   Rep.  589,  98  N.  W.   710. 

[Cited  in  note  in  4  L.R.A.(N.S.)  944, 
on  constitutionality  of  statutes  pro- 
viding for  administration  of  absentee's 
estate.] 

2.  Regulating  or  Restraining  Businesa. 

60.  The  right  to  do  business  free  from 
interference  except  from  lawful  competition 
includes  the  right  to  buy  as  well  as  to  sell. 
Montgomery  Ward  4  Co.  .v.  South  Dakota 
Retan  Merchants'  4  Hardware  Dealers'  As- 
80.  150  Fed.  413. 

61.  S.  D.  Laws  1893,  chap.  36,  §  1,  p. 
56  (S.  D.  Rev.  Civ.  Code,  §  1315),  providing 
that  all  sales  of  personal  property,  with 
delivery  of  possession  and  retention  of  title 
until  paid,  invests  title  in  the  vendee  as 
to  third  persons  without  notice  of  such  con- 
ditions, unless  the  contract  is  in  writing 
and  filed  with  the  register  of  deeds,  is  not 
unconstitutional  as  depriving  persons  of 
property  without  due  process  of  law.  Prin- 
gle  V.  Canfield,  19  S.  D.  506,  104  N.  W. 
223. 

61a.  A  state  statute  prescribing  maxi- 
mum coal  rates  for  the  transportation  by 
common  carriers  of  coal  in  carload  lots 
within  the  state  does  not  violate  constitu- 
tional provisions,  that  no  person  shall  b« 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  State  ex  rel. 
McCue  V.  Northern  P.  R.  Co.  —  N.  D.  — , 
25  L.R.A.(N.S.)    1001,  120  N.  W.  869. 

62.  Unconstitutional  burdens  and  restric- 
tions are  not  imposed  on  persons  engaged 
in  the  nursery  business  by  a  statute  re- 
quiring as  a  condition  precedent  to  the  sale 
of  nursery  stock  a  certificate  of  inspection 
from  a  competent  entomologist,  or  an  an- 
nual license  fee  of  $10,  or  a  continuing  bond 
of  $5,000  without  sureties.  Ex  parte  Haw- 
ley,  22  S.  D.  23,  15  L.R.A.(N.S.)  138,  115 
N.  W.  93. 

[Cited  in  note  in  129  Am.  St.  Rep.  270, 
on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes.] 

3.  Taaes  and  As3e»»ments. 

Police  power  as  to,  see  infra,  83-86. 
Equal  protection  as  to,  see  supra,  47,  48. 

63.  N.  D.  Laws  1897,  chap.  67,  p.  76, 
known  as  the  "Woods  Law,"  placing  limita- 
tion of  time  within  which  a  tax  deed  can  be 
assailed,  is  not  violative  of  the  constitu- 
tional provision  against  taking  property 
without  due  process  of  law.  Nind  v.  Meyers, 
15  N.  D.  400,  8  L.R.A.(N.S.)  167,  109  N. 
W.   335. 

64.  S.  D.  Rev.  Pol.  Code  1903,  §  2149, 
declaring  that  the  possession  of  a  tax  re- 
ceipt upon  property  listed  issued  by  the  coun- 
ty treasurer  shall  be  conolusive  evidence  that 

all  prior  taxes  chargeable  against  the  land. 
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or  in  case  of  a  personalty  tax  against  the 
person  named  in  such  receipt  Have  been 
fully  paid  and  shall  be  a  bar  to  the  col- 
lection of  any  prior  taxes  thereon,  is  not 
a  violation  of  S.  D.  Const,  art.  6,  §  2,  de- 
claring that  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  pro- 
cess of  law.  Harris  v.  Stearns,  20  S.  D. 
622,  108  N.  VV.  247,  reversing  17  S.  D.  439, 
97  N.  W.  361. 

c.  Freedom  of  Contract. 
See  also  supra,  53. 

65.  The  constitutional  right  to  freedom 
of  contract  is  not  infringed  by  a  statute 
forbidding  discrii^ination  in  prices  in  dif- 
ferent sections  of  the  state  for  the  purpose 
of  driving  competitors  out  of  business. 
State  V.  Central  Lumber  Co.  —  S.  D.  — ,  — 
L.R.A.(N.S.)    — ,  123  N.  VV.  504. 

«6.  S.  D.  Sess.  Laws  1907,  chap.  131,  pro- 
viding against  unlawful  discrimination  and 
imposing  a  penalty  therefor,  and  also  au- 
thorizing a  forfeiture  of  the  franchise  of  a 
corporation  so  discriminating,  in  no  manner 
restrains  a  corporation  from  the  making  of 
any  contract  that  is  morally  right  and  just, 
and  is  not  void  as  an  interference  with  the 
freedom  of  contract.  State  v.  Central  Lum- 
ber Co.  —  S.  D.  — ,  —  L.R.A.(N.S.)  — , 
123  N.  W.  504. 

67.  S.  D.  Sess.  Laws  1007,  chap.  131, 
making  it  unlawful  to  discriminate  between 
diilerent  sections  of  the  state  for  the  pur- 
pose of  destroying  competition,  and  author- 
izing a  forfeiture  of  a  corporation's  fran- 
chise therefor,  does  not  interfere  with  free- 
dom of  contract,  as  such  law  does  not  for- 
bid the  fixing  of  prices  for  the  express  pur- 
pose of  destroying  competition,  providing 
there  is  no  discrimination  between  different 
points.  State  v.  Central  Lumber  Co.  — 
S.  D.  — ,  —  LJtA.(N.S.)  — ,  123  N.  W. 
604. 

d.  Police  Power. 

68.  The  "police  power"  is  the  power  Test- 
ed in  the  legislature  by  the  Constitution  to 
make,  ordain  and  establish  all  manner  of 
wholesome  and  reasonable  lawH,  statutes 
and  ordinances,  either  with  penalties  or 
without,  not  repugnant  to  the  Constitution, 
as  they  shall  judge  to  be  for  the  good  and 
welfare  of  the  state  and  of  the  subjects  of 
the  same.  State  v.  Central  Lumber  Co.  — 
S.  D.  — ,  —  L.R.A.(N.S.)  — ,  123  N.  W. 
.->04. 

69.  The  legitimate  exercise  of  the  police 
power  of  the  state  is  not  curtailed  by  the 
fact  that  such  exercise  may  deprive  the 
Federal  government  of  some  of  its  revenue. 
State  ex  rel.  Flaherty  v.  Hanson,  16  K.  D. 
347,  113  N.  W.  371. 

Sales  eenerallj. 

70.  The  state  may  under  its  police  power 
prohibit  the  sale  of  linseed  oil  which  does 
not  answer  the  test  for  purity  recognized 
by  the  United  States  Pharmacopoeia.  Am- 
erican Linseed  Oil  Co.  v.  Wheaton,  —  S. 
D.  — ,  —  L.R.A.(N.S.)  — ,  125  N.  W.  127. 


71.  A  statute  fixing  a  standard  of  purity 
and  a  method  of  labeling  linseed  oil,  and 
forbidaing  the  sale  of  oil  not  up  to  such 
standard  and  labeled  as  provided,  is  within 
(lie  police  power  of  the  state.  American 
linseed  Oil  Co.  v.  Wheaton,  —  S.  D.  — , 
—  L.R.A.(iN.S.)   — ,  125  N.  W.  127. 

72.  A  statute  granting  a  board  of  agri- 
culture unlimited  discretion  to  refuse  per- 
mits for  the  sale  of  nursery  stock  within 
the  state,  on  the  gound  of  the  applicant's 
want  of  integrity  or  financial  responsibil- 
ity, is  not  a  valid  exercise  of  the  police 
power.  Ex  parte  Haw  lev,  22  S.  D.  23,  15 
L.R.A.(N.S.)  138,  116  N.  W.  93. 
lalqvor  traffic. 

73.  Prohibiting  the  sale  of  a  nonintoxi- 
eating  malt  liquor  which  retains  the  alco- 
holic principle  as  a  distinctive  force,  and 
which  is  sold  and  used  as  a  substitute  for 
beer,  is  a  legitimate  exercise  of  the  police 
power,  and  does  not  violate  the  constitution- 
al rights  of  the  owner.  State  v.  Fargo  Bot- 
tling Works  Co.  —  N.  D.  — ,  26  L.R.A. 
(K.S.)    872,   124  N.  W.   387. 

ProUbltloit  against  dlaarimlaatioii  la 
prices. 

74.  The  police  power  extends  to  forbid- 
ding discrimination  in  prices  in  different 
sections  of  the  state  for  the  purpose  of 
driving  competitors  out  of  business.  State 
V.  Central  Lumber  Co.  —  S.  D.  — ,  — 
L.R.A.(N.S.)   — ,  123  K.  W.  504. 

75.  S.  D.  Sess.  Laws  1907,  chap.  131, 
prescribing  a  penalty  on  any  corporation 
doing  business  in  this  state,  engaged  in 
the  production,  manufacture  or  distribu- 
tion of  any  commodity  in  general  use  to  in- 
tentionally discriminate  between  different 
sections,  communities  or  cities  of  this  state, 
by  selling  such  commodity  at  a  lower  rate 
in  one  section,  etc.,  is  within  the  scope  of 
proper  yolice  regulation,  as  it  is  intended 
to,  and  naturally  tends,  to  prevent  a  wrong 
to  the  public.  State  v.  Central  Liunber  Co. 
—  S.  D.  — ,  —  L.R.A.(N.8.)  — ,  123  N. 
W.  504. 

Froteotlon    against    unfair    competi- 
tion. 

76.  It  is  inherent  in  the  powers  of  the 
state  to  protect  one  citizen  against  "un- 
fair competition"  of  another  citizen,  where 
such  "unfair  competition"  is  used  as  a 
means  to  and  with  the  intent  to  deprive 
such  other  of  his  rightful  enjoyment  of 
property  or  the  use  thereof.  State  v.  Cen- 
tral Lumber  Co.  —  S.  D.  — ,  —  L.R.A. 
{N.S.)  — ,  123  N.  W.  504. 
Adnlteratlon    ot    foods. 

77.  S.  D.  Laws  1905,  chap.  114,  p.  161, 
entitled,  "An  act  to  provide  for  a  state 
food  and  dairy  department,  to  prevent  the 
adulteration,  "etc.,  of  foods,  etc.,  was  in  the 
proper  exercise  of  the  state's  police  power, 
except  in  so  far  as  the  means  employed 
go  Myond  the  necessities  of  the  case  or  un- 
reasonably burden  the  exercise  of  any  privi- 
lege secured  by  the  Federal  Constitution. 
Jewett  Bros.  &  Jewett  v.  Smail,  20  S.  D. 
252,  105  N.  W.  738. 
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Carrier*;  railroad  eompanlea. 

Equal  protection  as  to,  see  supra,  41-43. 
Due  process  as  to,  see  supra,  62-54. 

78.  S.  D.  Laws  1907,  chaps.  215  and  218, 
imposing  a  double  liabili^  on  railroad 
rompanies  for  damages  for  fire  set  by  loco- 
motives, and  for  the  death  or  injury  of 
stock  on  their  tracks  from  a  failure  to 
maintain  fences  or  cattle  guards,  are  not 
unconstitutional  because  of  the  provision 
therein  that  if  the  company  shall  offer. to 
pay  a  fixed  sum  as  the  full  amount  of  the 
damage  sustained  and  the  owner  shall  re- 
fuge to  accept  the  same,  then  in  any  ac- 
tion thereafter  for  such  damages  if  the 
owner  recovers  a  less  sum  as  damages  than 
the  amount  so  offered  the  owner  shall  re- 
cover only  his  damages;  as  the  subject 
is  within  the  proper  scope  of  constitutional 
police  power,  the  legislature  being  the 
judge  of  the  conditions  to  be  imposed. 
Jensen  v.  South  Dakota  C.  R.  Co.  —  S.  D. 
-,  — L.R.A.(N.S.)   — ,  127  N.  W.  650. 

79.  S.  D.  Sess.  Laws,  1907,  chap.  216, 
relating  to  the  liability  of  railroad  cor- 
porations for  injuries  caused  by  fires,  and 
creating  an  absolute  liability  for  actual 
damages  when  injury  occurs,  irrespective 
of  whether  the  company  has  been  guilty  of 
Diligence  or  of  a  violation  of  any  duty  im- 
posed upon  it  by  law,  and-  in  case  the  ac- 
tual damages  are  not  paid  within  sixty 
days  after  notice  to  pay,  double  damages 
being  inflicted,  is  a  valid  exercise  of  the 
police  power,  and  is  not  unconstitutional. 
PoH  v.  Chicago,  M.  4  St.  P.  R.  Co.  —  S. 
D.  — ,  128  N.  W.  472. 

80.  An  absolute  requirement  that  com- 
mon carriers  shall  maintain,  as  to  all  trains 
transporting  any  live  stock  by  railroad 
within  the  state,  an  average  minimum  rate 
of  speed  of  not  less  than  20  miles  per  hour 
from  time  of  loading  until  arrival  at  desti- 
nation, deducting  only  such  reasonable 
time  as  is  necessary  for  unloading  to  feed, 
water,  and  rest  and  reloading,  is  an  unrea- 
sonable exercise  of  the  police  power  of  the 
state.  Downey  v.  Northern  P.  R.  Co.  — 
N.  D.  — ,  28  L.R.A.(N.S.)  1017,  125  N.  W. 
476. 

BaaUao;. 

Equal  protection  as  to,  see  supra,  44. 

81.  The  legislature,  in  the  exercise  of  its 
police  power  to  regulate  and  control  the 
business  of  banking,  may  authorize  an  ad- 
ministrative officer  to  adopt  a  reasonable 
system  of  Inspection  and  reports.  State 
T.  Struble,  10  S.  D.  646,  104  N.  W.  465. 

AdaUalstratioM  of  living  person's  es- 
tate. 
Due  process  as  to,  see  supra,  69. 

82.  Taking  possession  of  a  person's  prop- 
erty, under  authority  of  a  statute  provid- 
ing for  the  appointment  of  a  special  admin- 
istrator in  case  of  a  person  who  has  disap- 
peared under  circumstances  which  afford 
reasonable  grounds  for  believing  that  he  is 
dead,  cannot  be  upheld  as  a  proper  exer- 
cise of  the  police  power  of  the  state. 
Clapp  T.  Houg,  12  N.  D.  600,  65  L.R.A. 
787,  102  Am.  St.  Rep.  589,  98  N.  W.  710. 


Taxes. 

Equal  protection  as  to,  see  supra,  47,  48. 
Due  process  as  to,  see  supra,  II.  b,  3. 

83.  Municipal  corporations  may  levy  a 
license  tax  on  the  privilege  of  keeping  dogs. 
Such  is  not  a  tax  assessed  by  valuation, 
but  is  a  specific  assessment,  and  is  in  the 
nature  of  a  license  under  a  special  police 
regulation,  and  is  a  constitutional  exercise 
of  the  police  power.  Litchville  v.  Hanson, 
—  N.  D.  — ,  124  N.  W.  1119. 

84.  The  requirement  that  receipts  for 
tho  payment  of  the  Federal  internal  reve- 
nue tax*  upon  the  business  of  selling  intoxi- 
cating liquors  be  registered  and  published 
at  the  holder's  expense,  which  is  made  by 
N.  D.  act  of  March  13,  1907,  is  not  a  valid 
exercise  of  a  police  power  but  is  invalid, 
as  placing  a  direct  burden  upon  the  taxing 
power  of  the  Federal  Government.  North 
Dakota  ex  rel.  Flaherty  v.  Hanson,  216 
U.  S.  615,  54  L.  ed.  307,  30  Sup.  Ct.  Rep. 
179,  reversing  16  N.  D.  347,  113  N.  W. 
37L 

86.  N.  D.  Laws  of  1907,  chap.  189,  p. 
307,  requiring  publicity  to  be  given  of  the 
fact  of  the  payment  of  the  Internal  revenue 
tax,  is  a  legitimate  exercise  by  the  state 
legislature  of  the  police  power  of  the  state, 
as  it  tends  to  aid  in  the  enforcement  of  the 
law  against  the  unlawful  traffic  in  intoxi- 
cating liquors.  State  ex  rel.  Flaherty  v. 
Hanson,  16  N.  D.  347,  113  N.  W.  371,  Re- 
versed in  216. U.  S.  616,  64  L.  ed.  307,  30 
Sup.  Ct.  Rep.  179. 

[Cited  in  note  in  16  L.R.A.(N.S.)    936, 

on  constitutional  right  to  prohibit  sale 

of  intoxicants.] 

86.  The  exercise  by -congress  of  the  pow- 
er to  tax  a  business  or  occupation  delegated 
to  it  by  the  Federal  Constitution,  and  the 
prescribing  of  regulations  to  aid  the  gov- 
ernment in  collection  of  such  tax,  in  no 
manner  curtail  or  interfere  with  the  ex- 
ercise by  the  respective  states  of  their  un- 
doubted right  under  their  police  power  to 
regulate  or  entirely  prohibit  the  business 
or  occupation  thus  taxed,  because  in  its 
judgment  such  business  or  occupation  is 
deemed  injurious  to  the  public  morals,  the 
public  health,  or  the  public  safety.  State 
ex  rel.  Flaherty  v.  Hanson,  16  N.  D.  347, 
113  N.  W.  371,  Reversed  in  215  U.  8.  616, 
64  L.  ed.  307,  30  Sup.  Ct.  Rep.  179. 

[Cited  in  note  in  129  Am.  St  Rep.  260, 
on  constitutional  limitations  od  power 
to  impose  license  or  occupation  taxes.] 

e.  Religious  Freedom  and  Freedom  of  the 
Press. 

Abuse  of  freedom  of  the  press  as  ground 
for  refusing  to  admit  attorney  to  prac- 
tice, see  Attorneys,  2. 

Abuse  of  freedom  of  the  press  as  ground 
for  disbarment,  see  Attorneys,  10a,  11. 

Injunction  against  publication  of  news- 
paper,   see    Injunction,    5. 

87.  The  constitutional  guaranties  of  re- 
ligious freedom  and  freedom  of  the  press 
have  nothing  to  do  with  U.  8.  Rev.  Stat. 
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§  3893,  V.  S.  Corap.  Stat.  1901,  p.  2658, 
as  amended,  prohibiting  the  use  of  the 
mails  for  the  circulation  of  obscene  writ- 
ings, as  such  guaranties  cannot  be  made  a 
shield  for  violation  of  criminal  laws  not 
designed  to  restrict  religious  worship  or 
a  free  press,  but  to  protect  society  against 
practices  which  are  clearly  immoral  and 
corrupting,  and  the  Federal  (Jovernment 
may  exclude  from  the  channels  of  the 
postal  service,  which  is  one  of  its  agents, 
whatever  in  its  judgment  would  be  in- 
jurious to  public  morals.  Knowles  v.  Unit- 
ed States,  95  C.  C.  A.  679,  170  Fed.  409. 


III.  Editobial  Notes. 

Constmetlon;    •mendiments. 

Interpretation   of   Constitution. 

40  Am.  St.  Rep.  699. 

Constitutional  command  to  enact  law  as 
implied  prohibition  against  further  legis- 
lation on  same  subject. 

1  L.R.A.(N.S.)    489. 

Effect  on  noncompliance  with  prescribed 
method  of  amending  Constitution. 

10  L.R.A.(N.S.)   149. 

Entering  constitutional  amendments  in 
legislative  journals  1  Am.  St.  Rep.  21. 

Ex   post  faot  laxra. 

Ex  post  facto  laws.  31  Am.  St.  Rep. 
104;   37  Am.  St.  Rep.  582. 

Statute  affecting  challenges  to  jury  as 
ex    post    facto.  31    L.R.A.(N.S.)    820. 

Retrospective  law*. 

Validity   of   retrospective   act. 

6   Am.   Dec   730. 

Effect  of  statutes  making  pre-existing 
contracts  illegal.         120  Am.  St.  Rep.  468. 

Constitutionality  of  statutes  affecting 
right  based  on  pre-existing  marriage. 

84  Am.  St.  Rep.  437. 

Validity  of  retrospective  law  of  benefit 
as.sociation  as  to  manner  of  establishing 
claim.  24   L.R.A.(N.S.)    1027. 

Vested  right  of  municipal  corporation  in 
defense  of   limitations. 

27  L.R.A.(N.S.)  1188. 

License  to  engage  in  profession  or  occu- 
pation  as  creating  vested  right. 

8  L.R.A.(N.S.)    1272. 

Effect  of  constitutional  provision  assert- 
ing title  to  navigable  water  upon  vested 
riparian  rights.  6  L.R.A.(N.S.)    257. 

Increase  in  proportion  of  tax  or  assess- 
ment on  property  as  impairment  of  vested 
rights.  8    L.R.A.(N.S.)    546. 

Applicability  to  past  tax  sales  of  stat- 
ute eliminating  or  requiring  notice  of  ex- 
piration of  redemption  period. 

10  L.R.A.(N.S.)   818. 

Power  to  cure  unconstitutional  statute 
by    amendment.  60   L.R.A.    564. 

Curing  constitutional  defect  in  prior 
statute.  1   L.R.A.(N.S.)    431. 

Constitutionality  of  acts  validating  mar- 
ried woman's  contracts  and  deeds. 

16    Am.    Dec.   518. 

Power  of  legislature  to  validate  invalid 
municipal   contracts.       80    Am.    Dec.   731. 


Power  of  legislature  to  supply  defects  im 
assessments  for  taxes.     76   Am.   Dec.   527. 

Constitutionality   of  statutes   curing  d*> 
fective    acknowledgments    of   conveyances. 
31  L.R.A.(N.8.)   1078. 
Delesatloa   of  powara. 

Powers  which  may  be  delegated  to  boards 
of   health.  80  Am.   St.   Rep.  212. 

Whether  appointment  of  municipal  of- 
ficers constitutionally  delegable  to  courts 
or    judges.  19    L.R.A.(N.S.)    579. 

Validity  of  statutes  establishing  juvenile 
couHs.  3   L.R.A.(N.S.)    564. 

Power  of  legislature  to  delegate  to  com- 
mission right  to  fix  rates  of  public  service 
corporation.  18    L.R.A.  (N.S.)    713. 

Boards  or  bodies  to  which  power  of  taxa- 
tion   delegable.  15    L.R.A.(N.S.)    61. 

Power  of  legislature  to  delegate  power 
of   taxation.  74   Am.    Dec.    590. 

Delegation  of  legislative  power  to  regu- 
late internal  management  of  corporations. 
10  L.R.A.(N.S.)   251. 

Validity  of  ordinance  vesting  in  officer's 
discretion   as  to  subject-matter. 

1   L.R.A.(N.S.)    940. 

Local  option  law  as  unconstitutional 
delegation  of  power.     1  L.R.A.(N.S.)    483. 

Separation  of  powers. 

Whether  judges  of  municipal  or  police 
courts  may  be  vested  or  burdened  with 
powers  or  duties  of  nonjudicial  character. 

19  L.R.A.(N.S.)   615. 
_  Power  of  legislature  to  permit  court  re- 
view of  amount  of  tax  assessment. 

13   L.R.A.(N.S.)    716. 
Local  self-KOTemment. 

State  control   of  municipal   fire  depart- 
ment 15    L.R.A.(N.S.)    575. 
Right   of   local    self-government;    legisla- 
tive regulation  of  municipal  officers. 

1    L.RJV.(N.S.)    512. 

Blslits  of  persons  and  property  gen- 
erally. 

Equality  of  right.      48  Am.  St.  Rep.  236. 
14th  amendment  as  to  special  privileges, 
burdens   and   restrictions. 

26  Am.  St.  Rep.  871.  ' 

Test  of  validity  of  municipal  ordinance 

as   denying  equal   protection   of   the   laws. 

123  Am.  St.  Rep.  36. 

Law  of  the  land.  24  Am.  Dec.  538. 

Due  process  of  law. 

20  Am.  St.  Rep.  554. 
Definition  of  police   power. 

53  Am.  St.  Rep.  672. 
Constitutionality  of  statutes  authorizing 
cities,  etc.,  to  subscribe  to  corporate  stock 
or  make  donation  to  corporation. 

59  Am.   Dec.   782. 
Statutes  against  desecration  of  flag. 

7  L.R.A.(N.S.)    1079. 
Validity  of  statute  providing  for  assist- 
ance   of    individual       members   of   certain 
classes  of  unfortunate  or  afflicted  persons. 
7  L.R.A.(X.S.)    1J90. 
Constitutionality     of     legislation     regu- 
lating right  to  cut  timber  on  private  land. 
19  L.R.A.(N.S.)    422. 
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Restraint  on  freedom  as  impairment  of 
child's   constitutional   rights. 

18  L.R.A.(N.S.)   886. 
Gainbling  device  as  property  within  con- 
stitiitional  protection. 

12  L.R.A.(N.S.)   394. 
Constitutionality    of    statute    regulating 
.  appointment    to    office    with    reference    to 
Tjarty  affiliation.  27  L.R.A.(N.S.)   720. 

Constitutionality     of    statutory     regula- 
tions as  to  safety  and  sanitary  conditions 
of  tenement,  lodging  and  boarding  bouses. 
17  L.R.A.(N.S.)    486. 
Kegnlstlon  of  business   xenerally. 

Constitutionality   of  restriction  on  busi- 
ness of  undertaking.      23  L.R.A.(N.S.)  147. 
Constitutionality    of   anti-scalping   legis- 
lation.     3    L.R.A.(N.S.)     558;     4    L.R.A. 
IN.S.)  480. 

Oonstitutionalitv    of    "bulk    sale"    laws^ 
20  UR.A.(N.S.)  160;  101  Am.  St.  Rep.  986. 
Validity    of    statute    or    ordinance    re- 
quiring chattel  mortgage   and   salary   loan 
brokers  to  file  record  of  loans. 

25   L.R.A.(N.S.)    686. 
Validity  of  legislation  respecting  money 
lenders  based   upon    classification   relating 
to  nature   of    security. 

11  L.R.A.(N.S.)   635. 
Constitutionality     of    statute     requiring 
pitunbers  to  be  licensed. 

5  L.R.A.(N.S.)    674. 
Constitutionality,    construction    and    ef- 
fect of  statute    prohibiting   or    regulating 
sale  of  poisons.  30   L.R.A.(N.S.)    519. 

Constitutionality  of  statute  making  bill 
of  lading  conclusive  as  to  receipt  of  prop- 
erty. 22  L.R.A.(N.S.)  821. 
Constitutionality     of    requirement     that 
holder  of  liquor  license  be  resident  of  state. 
16  L.R.A.{N.S.)  1033. 
Constitutionality  of  legislation  affecting 
amount  of  liability  or  penalty  for  delay  in 
delivery,  or   for   destruction,  of   freight. 

20  L.R.A.(N.S.)   126. 
I^slative  protection  against  loss  of  re- 
ceptacles in  which  products  are  put  up. 

14  L.R.A.(N.S.)   1128. 
Constitutionality   of   statute   making   li- 
cense, occupation,  or   privilege   tax  a  lien 
on  realty  where   business  conducted. 

20  L.R.A.(N.S.)    42. 

Right  to  discriminate  between   harmless 

articles  in  legislation  regulating  peddlers. 

21  L.R.A.(N.S.)   349. 
Constitutionality  of  exemption  of  build- 
ing  and    loan    associations    from    general 
usury   laws.                26    L.R.A.(N.S.)    1135. 

Constitutionality   of    statutory    discrimi- 
nation as  to  interest  rates 

27  L.R.A.(N.S.)   898. 
Power  of   state  to  regulate  or  prohibit 
sale  or  manufacture  of  articles. 

1  Am.  St.  Rep.  644. 

Police  regulations  as  to  food  for  milch 

tows.  1   L.R.A.(N.S.)    932. 

Police  regulations  prescribing  standard  of 

quslity  of  milk.  1  L.R.A. (N.S.)  918. 

Police  power  to  prohibit  adulteration  or 

addition  of  other  substance  to  milk. 

1  L.R.A.(N.S.)  928. 


Police  power  to  license  employment  agen- 
cies. 2  L.RA.(N.S.)    859. 

Police  power  to  license  employment  agen- 
cies. 21  L.R.A.(N.S.)  263. 
Regulation    of    liquor    business. 

Constitutional  power  to  prohibit  or  reg- 
ulate sale  of  nonintoxicating  alcoholic  li- 
quor. 26  L.R.A.(N.S.)    872. 

Discrimination  as  between  different  lo- 
calities  in  respect  to  right  to  sell  liquor. 

8  L.R.A.(N.S.)    362. 
Power  to  exclude  women  from  saloons. 

18  L.R.A.(N.S.)    657. 
Validity    of    police    regulation    discrim- 
inating in  favor  of  saloons  already  estab- 
lished. 6  L.R.A.(N.S.)   722. 
Recnlatlon    of    master    and    servant; 
hoars  of  labor;  'wages. 
Power  of  legislature  to  compel  employer 
to  pay  employee's  poll  tax. 

9  L.R.A.(N.S.)    300. 
Constitutionality  of  child-labor  laws. 

17   L.R.A.(N.S.)    602. 

Legislative  limitation  of  hours  of  labor. 
65  L.R.A.  33;  12  L.R.A.(N.S.)  1130;  26 
L.R.A.(N.S.)    242. 

Constitutionality  of  statute  limiting 
hours  of  labor.  92  Am.  St.  Rep.  930. 

Limitation  of  hours  of  labor  on  public 
work.  8  L.R.A.(N.S.)  131;  24  L.R.A. 
(N.S.)   201. 

Constitutionality  of  statutes  forbidding 
employer  to  require  employee  not  to  join 
union.  7   L.K.A.(N.S.)    282. 

Constitutionality  of  statute  restricting 
right  to  assign  salary  or  wages. 

28  L.R.A.(N.S.)  1108. 

Validity  and  effect  of  statute  regulating 
time  of  payment  of  wages. 

27  L.R.A.(N.S.)  255. 
Sonday   law. 

Validity  of  classification  in  Sunday  Law. 
15  L.R.A.(N.S.)    1259. 

Special  penalty  for  violation  of  Sunday 
closing  act  15  L.R.A.(N.S.)  646. 

Tax    matters. 

Constitutionality  of  dog  tax  for  benefit 
of  sheep  owners.         17   L.R.A.(N.S.)    855. 

Constitutionality  of  poll  tax  as  affected 
by  exemptions.  13  L.R.A. (N.S.)    901. 

Criminal    matters;    eonflnement;    in- 
competent  persons. 

Constitutionality  of  statute  authorizing 
costs  to  be  imposed  upon  prosecuting  wit- 
ness. 61.  L.R.A.  489. 

Constitutionality  of  statutes  imposing 
heavier  penalty  for  second  offense. 

64  Am.  St.  Rep.  378. 

Validity  of  statute  providing  for  commit- 
ment of  inebriates,  without  their  consent, 
to  public  or  private  institution. 

17  L.R.A.(N.S.)   984. 

Constitutionality  of  statute  providing 
for  imprisonment  for  breach  of  contract  of 
labor  or  rental.  21   L.R.A.(N.S.)    242. 

Recommitment,  without  further  hearinc, 

of  person  discharged  from  insane  hospital. 

14   L.R.A.(N.S.)    468. 

Due  process  of  law  as  applied  to  insane 
persons.  43  Am.  St.  Rep.  531. 
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Bemedles   and   procedure. 

Validity  of  statutory  provision  for  attor- 
ney's fee.  17  L.R.A.(N.S.)  910;  79  Am. 
St.  Rep.  178. 

Constitutionality  of  statute  permitting 
adoption  of  cliild  without  consent  of  pnr- 
ents.  18  L.R.A.(N.8.)   926. 

Constitutionality  of  requirement  of  no- 
tice of  defect  or  injuries,  as  condition  of 
liability.  15  L.R.A.(N.S.)  203. 

Constitutionality     of     statute     denying 

right  of  appeal  in  certain  classes  of  cases. 

19  L.R.A.(N.S.)   377. 

Constitutionality  of  statutes  authorizing 
judgment  without  notice. 

48  Am.  Dec.  260. 

Validity  of  statutes  creating  presump- 
tions. 36  Am.  St.  Rep.  682. 

Power  of  legislature  to  enact  prima  facie 
rules  of  evidence  for  criminal  cases. 

2  L.R.A.(N.S.)    1007. 

Necessity  of  providing  in  statute  for 
notice  of  hearing  on  question  of  damages  or 
compensation   in   condemnation. 

4  L.R.A.(N.S.)    169. 

Power  of  legislature  to  make  posses- 
sion prima  facie  evidence  of  attempt  to 
violate  liquor  law.  1  L.R.A.(N.S.)  626. 


#«» 


CONSTRirCTIOir. 

Of  classification  sheets,  see  Carriers,  43. 

Of  charitable  trust,  see  Charities,  1. 

Of  chattel  mortgage,  see  Chattel  Mortgage, 

III.  a. 
Of   Constitution,   see   Constitutional   Law, 

I.  a. 
Of  contract,  see  Contracts. 
Of  covenants,  see  Covenant,  I. 
Of  deeds,  see  Deeds,  II. 
Of  ^aranty,  see  Guaranty,  II. 
Of  insurance  policy,  see  Insurance,  II.  d. 
Of  statute,  see  Statutes,  III. 
Of  warranty  of  machine  sold,  see  Sale,  31. 


CONSTBITCTTVE    NOTICE. 

From  recording  or  filing  of  chattel  mort- 
gage, see  Chattel  Mortgage,  III.  g. 


GONSTRUCTIVX  POSSE8SIOH. 

Of  land,  see  Adverse  Possession,  20. 
*«» 
CONSTRUCTIVE    TRUSTS. 
See  Trusts,  I.  c 

« »» 
CONTAGIOUS    DISEASES. 
See  Infectious  Diseases. 


CONTEMPT. 

I.  POWEB  OF   CotTBT. 

II.  What  Constitxjtks, 

III.  Pbocedube. 

IV.  JUDOMENT. 

V.  EoiTOBiAi.  Notes. 

Necessity  for  affidavit  in  order  to  make 
punishment  of  attorney  for  contempt 
available  to  client  on  appeal,  see  Ap- 
peal and  Error,  125. 

Appealability  of  order  in,  see  Appeal  and 
Error,  I.  e. 

Authority  of  Attorney  General  to  insti- 
tute proceedings  for,  see  Attorney  Gm- 
eral. 

Costs  in  contempt  proceedings,  see  Costs 
and  Fees,   9. 

Proceedings  on  prosecution  for  contempt 
as  a  trial,  see  Criminal  Law,  28. 

Sufficiency  of  evidence  to  sustain  oonvio- 
tion,  see  Evidence,   1050. 


L  Power  of  Coubt. 

1.  A  justice  of  the  peace  engaged  in  the 
preliminary  examination  of  a  criminal 
charge  has  no  inherent  power  to  punish 
for  contempt.  Farnham  v.  Colman,  19  8. 
D.  342,  1  L.R.A.(N.S.)  1135,  117  Am.  St. 
Rep.  944,  103  N.  W.  161,  9  A.  &  E.  Ann. 
Cas.  314. 

[Cited  in  note  in  117  Am.  St.  Rep.  954, 
on  courts,  tribunals  and  persons  au- 
thorized to  punish  contempts.] 


11.  What  CoNSTmrrES. 

What  constitutes   grounds   for   disbarment 

of  attorney,  see  Attorneys,  I.  b. 
See  also  Attorneys,   10,  10a,  11. 

2.  The  order  or  process  of  the  court,  re- 
sistance of  which,  when  wilfully  offered,  is 
punishable  as  a  contempt,  must  be  a  law- 
ful order  or  process,"  and  consequently 
resistance  of  an  order  or  warrant  for 
search,  void  for  want  of  authority  in  the 
court  to  issue  it,  is  not  punishable  as  a 
contempt.  State  ex  rel.  Register  v.  Mc- 
Gahey,  12  N.  D.  535,  97  N.  W.  866,  1  A.  * 
E.  Ann.  Cas.  650,  14  Am.  Crim.  Rep.  283. 

[Cited  in  note  in  16  L.R.A.(N.S.)  1065, 
1068,  on  disobedience  of  void  order  as 
contempt.] 

Disobedience. 

Appealability  of  order,  see  Appeal  and 
Error,  9. 

3.  Resistance  wilfully  .offered  by  any  per- 
son ic  the  lawful  order  of  the  court  is  pun- 
ishable a»  A  criminal  contempt,  under  N. 
D.  Rev.  Codes  1899,  §  5932,  subd.  4.  State 
ex  rel.  Register  v.  McGahey,  12  N.  D.  535, 
97  N.  W.  805,  1  A.  A  E.  Ann.  Ca».  650,  14 
Am.  Crim.  Rep  283. 

4.  A   judgment   debtor   will    not   be  ad- 
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judged  id  contempt  for  failure  to  turn  over 
his  property  on  order  of  the  court  issued 
in  supplementary  proceedings,  where  lie 
hu  been  discharged  in  bankruptcy  subse- 
quent to  the  issuance  of  such  order.  Gard- 
iner V.  Ross,  19  S.  D.  497,  104  N.  W.  220. 
5.  Petitioner  was  adjudged  guilty  of  con- 
'  tempt  of  court  for  wilfully  violating  an  or- 
der excluding  him  from  visiting  the  grand 
jury  room  while  the  grand  jury  were  in 
aession.  He  seeks  to  justify  his  action  up- 
on the  grounds  that  he  was  a  duly  appoint- 
ed and  qualified  assistant  state's  attorney 
of  the  county,  that  he  was  employed  by 
the  board  of  county  commissioners  to  assist 
the  state's  attorney  in  the  discharge  of  cer- 
tain duties,  and  that  he  was  a  duly  ap- 
pointed and  qualified  deputy  enforcement 
commissioner  of  the  state  under  the  provi- 
•ions  of  N.  D.  Laws  1907,  chap.  187,  p.  303. 
Held,  that  neither  his  appointment  as  as- 
sistant state's  attorney  nor  his  employ- 
ment by  the  board  of  county  commissioners 
Tested  in  him  any  right  to  visit  such  grand 
jury  sessions,  where  the  evidence  showed 
that  his  appointment  as  assistant  state's 
attorney  was  void  because  he  was  a  non- 
resident, and  his  employment  by  the  com- 
missioners was  for  a  nominal  consideration 
be  being  paid  by  private  persons,  and  not 
in  good  faith,  and  the  Laws  of  1907  being 
nnconstitutional.  Ex  parte  Corliss,  16  N. 
D.  470,  114  N.  W.  962. 


III.   PBOCEDCItE. 

Transfer  of  contempt  proceeding  to  other 
court,  see  Courts,  46. 

Sufficiency  of  proof  of  contempt,  see  Evi- 
dence, 1015. 

6.  While  a  criminal  contempt  proceeding 
in  which  a  warrant  of  attachment  is  issued 
is  an  original  special  proceeding  under  N. 
D.  Rev.  Codes  1905,  §  7555,  it  is  not  strict- 
ly speaking,  an  independent  proceeding  as 
it  grows  out  of,  and  is  to  a  certain  extent, 
connected  with  the  proceeding  in  the  main 
action.  State  v.  Qeidt,  —  N.  D.  — ,  127 
N.  W.  72. 

7.  Unless  an  objection  is  promptly  made 
to  the  appearance  of  an  attorney  without 
authority,  in  contempt  proceedings  grow- 
ing out  of  a  violation  of  an  injunctional 
order,  the  defendant  waives  the  right  to 
make  an  objection  to  such  appearance 
thereafter.  State  v.  Harris,  14  N.  D.  501, 
105  N.  W.  621. 

[Cited  in  note  in  126  Am.  St.  Rep.  36,  on 
right  of  attorney  to  appear  for  party 
whom    he    assumes   to    represent.] 
Pleadings;    afBdaTlt;    imterrocatorles. 

8.  A  judgment  debtor  may  present,  on 
the  hearing  of  an  order  to  show  cause  why 
he  should  not  be  adjudged  guilty  of  con- 
tempt and  punished  for  failure  to  comply 
with  an  order  in  supplementary  proceed- 
ings directing  him  to  turn  over  his  proper- 
ty, any  answer  arising  subsequent  to  the 
issuance  of  the  order  directing  him  to  turn 
over  his  property,  where  a  former  motion 
to  have  uie  debtor  adjudged  in  contempt 


was  denied  without  prejudice  within  the 
time  for  appealing  from  such  order. 
Gardiner  v.  Ross,  19  8.  D.  497,  104  N.  W. 
220. 

9.  Defendant  does  not  waive  want  of 
jurisdiction  by  pleading  guilty  to  a  charge 
of  criminal  contempt  where  the  affidavit  is 
based  simply  upon  information  and  belief. 
State  ex  rel.  Harvey  v.  Newton,  16  N.  D. 
151,  112  X.  W.  52,  14  A.  &  E.  Ann.  Cas. 
1035. 

10.  The  fact  that  the  affidavits  on  which 
a  warrant  is  issued  in  contempt  proceed- 
ings sttCte  some  conclusions  upon  informa- 
tion and  belief  will  not  warrant  the  set- 
ting aside  of  the  warrant,  when  the  affi- 
davits state  positively  the  facts  from  which 
the  conclusions  are  drawn.  State  v.  Har- 
ris, 14  N.  D.  501,  105  N.  W.  621. 

11.  An  affidavit  upon  information  and 
belief  is  insufficient  upon  which  to  base 
constructive  contempt  proceedings,  and  the 
court  acquires  no  jurisdiction  thereunder 
to  issue  an  attachment  for  contempt.  State 
ex  rel.  Harvey  v.  Newton,  16  N.  D.  151, 
112  N.  W.  52,  14  A.  &  E.  Ann.  Cas.  1035. 

12.  An  objection  that  an  affidavit,  on 
which  an  attachment  for  contempt  issued, 
did  not  present  a  prima  facie  case  because 
an  averment,  that  an  injunctional  order 
had  not  been  dissolved  or  modified,  was 
made  on  information  and  belief,  is  not  sus- 
tained where  it  appears  that  the  averment 
as  to  information  and  belief  referred  gram- 
matically only  to  acts  pertaining  to  viola- 
tions of  the  injunctional  order.  State  v. 
Heidt,  —  N.  D.  — ,  127  N.  W.  72. 

13.  The  affidavits  on  which  a  warrant  is 
issued  in  contempt  proceedings  are  admis- 
sible in  evidence  on  the  hearing.  State  v. 
Harris,  14  N.  D.  501,  105  N.  W.  621. 

14.  "The  interrogatories  to  be  filed  under 
N.  D.  Rev.  Codes  1809,  §  5942,  in  contempt 
proceedings  must  relate  to,  and  are  intend- 
ed to  elicit,  facts  in  respect  to  the  con- 
tempt charged  and  to  no  other  offense. 
State  V.  Harris,  14  N.  D.  501,  106  N.  W. 
621. 


rv.  Judgment. 

Extent   of   punishment   for   contempt,    see 

Criminal  Law,  69. 
Sufficiency  of  designation  in,  of  time  for 

punishment,  see  Criminal  Law,  75. 

15.  A  finding  of  facts  showing  that  ac- 
cused was  guilty  of  contempt  as  matter 
of  law  is  necessary  to  support  a  judgment 
adjudging  one  guilty  of  contempt  for  fail- 
ure to  pay  alimony  and  attorneys'  fees  in 
a  divorce  proceeding.  Hoffman  v.  Hoffman, 
—  S.  D.  — ,  30  L.R.A.(N.S.)  564,  127  N. 
W.   478. 


V.  Editobial  Notes. 

Contempt  proceedings  to  enforce  payment 
of  alimony.  137  Am.  St.  Rep.  875. 

Relief  of  party  convicted  of  contempt. 
22  Am.  St  Rep.  417. 
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Denial  under  oath  as  purging  criminal 
contempt.  9  L.R.A.(N.S.)  1119. 

Necessity  of  finding  facts  before  adjudg- 
ing one  guilty  of  contempt. 

30  L.R.A.(N.S.)    564. 

Character  of  contempt  for  violation  of 
injunction  to  protect  private  right. 

13  L.R.A.(N.S.)   591. 

Character  of  contempt  for  violation  of 
injunction  against  interfering  with  anoth- 
er's employee.  13   L.R.A.(N.S.)    598. 

Invitation  or  solicitation  to  violate  in- 
junction, or  consent  or  acquiescence,  as 
justification.  9  L.R.A.(N.'S.)  304. 

Contempt;  truth  as  defense  to  publica- 
tion, pending  trial,  of  article  tending  to  in- 
fluence result.  6  L.R.A.(N.S.)   572. 

Right  of  one  charged  with  contempt  to 
notice  and  hearing.     10  L.R.A.(N.S.)  1098. 

Inability  to  pav  alimony  as  defense  to 
contempt.  '      30  L.R.A.(N.S.)  1001. 

Poirer  to  punlsli  for. 

Power  to  punish  for  contempt. 

12  Am.  Dec.   178. 
Courts,  tribunals  and  persons  authorized 
to  punish  contempts. 

117  Am.  St.  Rep.  950. 

Power   of    notary   public   to    punish    for 

contempt.  40  Am.  St.  Rep.  698. 

Power  of  magistrate  to   punish   witness 

for  contempt.  1  L.R.A.(N.S.)    1135. 

Wltat  constltatea. 

Publication  in  newspaper  as  a  contempt. 

97   Am.   Dec.   630. 

Contempt  of  court  by  libelous  newspaper 

publications.  50  Am.  St.  Rep.  672. 

Attorney's  statement  in  court  concerning 

decisions  as  contempt. 

5  L.R.A.(N.S.)   916. 
Failure  to  appear,  or  tardiness  of  attor- 
ney, as  contempt. 

16  L.R.A.(N.S.)   389. 
Assault  on  or  abuse  of  judge  after   re- 
tiring from   courtroom   as  contempt. 

2  L.R.A.(N.S.)  603. 
Contempt  in  reflection  on  judge  as  min- 
isterial officer.  15  L.R.A.(N.S.)   621. 
Summoning  biased  or  otherwise  improper 
jurors  or  talesmen  as  contempt. 

20  L.R.A.(N.S.)   1013. 

Statement  with   respect   to   ended   cause 

as  contempt.  68  L.R.A.   251. 

Criticism    of    decision    or    opinion    after 

rase    determined,    as    contempt    or   ground 

for  disbarment.  17  L.R.A.(N.S.)  672. 

Contempt  in  publishing  inaccurate  report 

of  court  decision.         17  L.R.A.(N.S.)   683. 

Failure  or   refusal   to  deliver   money  or 

property  belonging  to  bankrupt  to  trustee, 

as  contempt.  23  L.R.A.(N.S.)   255. 

Necessity    and    sufficiency    of    notice    to 

render  one  not  a  party  guilty  of  contempt 

in  disobeving  injunction. 

23  L.R.A.(N.S.)  1295. 
Violation    by    private    citizen  of    decree 
against  municipajitv  as  contempt. 

25  L.R.A.(N.S.)  226. 

Disobedience  of  void  order  as  contempt. 

16  L.R.A.(N.S)    1063. 

Knowledge    necessary    to    charge    owner 


with  conduct  of  persons  selling  liquor  on 
premises   in  violation   of   injunction. 

25  L.R.A.(N.S.)  602. 
Disclosure  by  grand  juror  of  evidence  be- 
fore grand  jury,  as  contempt. 

17  L.R.A.(N.S.)  1049. 
Pnaialunent  for. 

Punishment  of  corporation  for  contempt 

4  L.R.A.(N.S.)   1001. 

Power  to  punish   disobedience  to  orders 

in  case  by  striking  pleadings.       4  L.R.A 

(N.S.)    1185;  27  L.R.A.(N.S.)   1062. 


CONTEST. 


Of  appointment  of  administrator,  see 
Executor    and    Administrator,    5,   8. 

Of  local  .option  election,  see  Intoxicating 
Liquors,  14. 

As  to  life  estates,  see  Life  Tenants.  - 

Of  mining  claims,  see  Mines,  7. 

Of  title  to  office,  see  Officers,  I.  b. 

Of  public  lands,  see  Public  Lands,  III.  h. 

Of  election,  see  Voters  and  Elections,  IV. 

Between  delegates,  see  Voters  and  Elec- 
tions, 54. 

See  also  Wills,  2,  3. 


coNTnrnAiTCE. 

I.  In  Genebal. 
II.  Gbounds  fob. 

III.  Affidavits  fob. 

IV.  Effect  of  Admission. 
V.  Imposing  Terms. 

VI.  Editobial  Notes. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  VII.  f,  3,  e. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  7,  h. 

Right  of  accused  to  discharge  on  granting 
of,  see  Criminal  Law;  23,  24. 

Of  preliminary  examination  of  accused,  see 
Criminal  Law,  44.  * 

Waiver  of  objection  to  jurisdiction  of  ex- 
amining magistrate  by  procuring,  see 
Criminal  Law,  61. 

Of  condition,  presumption  and  burden  of 
proof  as  to,  see  Evidence,  II.  g. 

As  ground  for  habeas  corpus,  see  Habeas 
Corpus,  1. 

Inquiry  on  habeas  corpus  as  to  propriety 
of  allowing,  see  Habeas  Corpus,  7,  8. 

Of  injunction,  see  Injunction,  II.  d. 

Costs  of  justice's  jurisdiction  by,  see  Jus- 
tice of  the  Peace,  I.  b. 

Stipulation  for,  see  Trial,  36. 


I.  In  General. 

1.  If  plaintiff,  in  an  action  to  cancel  cer- 
tain deeds,  was  not  prepared  for  trial,  be 
should  have  disclosed  his  reasons  for  delay 
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by  an  application  for  a  contintumce.     Su- 
bera  v.  Jones,  20  S.  D.  628,  108  N.  W.  26. 

2.  The  practice  of  the  circuit  courts  re- 
lating to  the  postponement  of  the  trial  of 
criminal  cases  not  being  specifically  set 
out  in  the  Code  of  Criminal  Procedure 
must  be  in  accordance  with  the  practice  at 
common  law  in  so  far  as  such  practice  does 
iiot  conflict  with  the  Constitution.  State  v. 
Wilcox,  21  S.  D.  532,  114  N.  W.  687. 

3.  Under  S.  D.  Code  Crim.  Proc.  §  643, 
which  provides  that  the  procedure  in  the 
circuit  court  in  criminal  matters  where  not 
specifically  provided  for,  shall  be  in  accord- 
ance with  the  procedure  at  common  law,  the 
practice  in  the  circuit  courts  in  criminal 
actions  relating  to  the  postponement  or 
continuance  of  a  trial  not  being  provided 
for  in  the  Code,  such  practice  must  be  made 
in  accordance  with  the  practice  of  the  com- 
mon law  except  where  the  latter  is  in  con- 
llict  with  the  Constitution.  State  v.  Bran- 
dell,  —  S.  D.  — ,  129  N.  W.  242. 


II.  Gbottnds  fob. 
See  also  Trial,  45. 

4.  It  is  not  error  for  the  trial  court  to 
refuse  a  motion  for  continuance  on  serving 
amendments  to  the  complaint  after  the 
cause  has  been  set  for  trial,  where  service 
was  made  three  days  before  trial  and  the 
court  offered  to  set  the  cause  at  the  foot  of 
the  calendar,  which  would  have  postponed 
the  trial  seven  to  ten  days,  which  is  de- 
clined by  defendant.  Kerr  v.  Grand  Forks, 
15  N.  T>.  294,  107  N.  W.  197. 

5.  The  court-  did  not  err  in  refusing  a 
continuance  after  the  evidence  was  all.  in 
and  both  parties  had  rested,  on  the  ground 
that  an  amendment  allowed  to  the  answer 
raised  a  new  issue  which  plaintiff  was  not 
prepared  to  meet,  where  no  new  issue  WM 
in  fact  raised  by  such  amendment.  A.  A. 
Cooper  Wagon  &  Buggy  Co.  v.  Stedronsky 
Bros.  Co.  —  S.  D.  — ,  123  N.  W.  846. 
Absenee   of   witneasea. 

Inquiry  on  habeas  corpus  as  to  propriety 
of  allowing  continuance,  see  Habeas 
Corpus,  7. 

Xecessity  of  moving  for,  to  obtain  new 
trial,  see  New  Trial,  48. 

6.  Under  S.  D.  Rev.  Code  Crim.  Proc. 
S  535,  prescribing  when  the  court  may  post- 
pone a  trial  to  enable  a  party  to  the  action 
to  procure  the  testimony  of  a  witness,  the 
•lenial  of  a  motion  asking  for  such  a  post- 
ponement is  within  the  discretion  of  the 
trial  court.  State  v.  Pirkev,  22  S.  D.  550. 
118  Jf.  W.  1042,  18  A.  &  E.  Ann.  Cas.  192 

7.  A  continuance  of  a  trial  should  not  be 
mnted  on  the  ground  of  the  absence  of  a 
witness,  where  the  evidence  sought  to  be 
<*tained  would  for  any  reason  b«  inadmis- 
sible. Kichardson  v.  Carlis,  —  S.  D.  — , 
128  N.  W.  168. 

_  8.  A  defendant  in  a  criminal  trial  is  en- 
titled to  a  continuance  in  proper  cases,  for 
the  purpose  of  procuring  witnesses,  as  well 
»»  the  right  to  process  to  secure  their  at- 


tendance in  court,  under  S.  D.  Const,  art.  6, 
§  7,  if  they  are  residents  of  the  state  or 
their  presence  is  procurable  by  process. 
State  V.  Wilcox,  21  S.  D.  532,  114  N.  W. 
687. 

9.  A  continuance  will  not  be  granted  in  a 
criminal  case  because  of  the  absence  of  wit- 
nesses, where  sufficient  diligence  to  procure 
their  attendance  is  not  shown,  and  there 
was  no  reasonable  probability  that  their  at- 
tendance could  be  secured  in  case  of  a  con- 
tinuance. State  V.  Phillips,  18  S.  D.  1,  98 
N.  W.  171,  5  A.  &  E.  Ann.  Cas.  760. 

10.  The  granting  of  ai  motion  asking  the 
postponement  of  the  trial  for  the  purpose 
of  securing  the  testimony  of  a  witness,  be- 
ing within  the  discretion  of  the  trial  court, 
the  court  did  not  err  in  refusing  to  grant 
such  a  moton  where  it  appeared  that  there 
were  other  witnesses  available  for  the  pur- 
pose of  testifying  to  the  facts  to  be  proved 
by  such  witness  and  it  was  shown  by  affi- 
davits that  the  person  desired  as  a  witness 
had  not  been  present  so  as  to  be  able  to 
know  the  facts  State  v.  Pirkey,  22  S.  D. 
550,  118  N.  W.  1042,  18  A.  &  E.  Ann  Cas. 
192. 

11.  A  party  is  not  entitled  to  a  continu- 
ance on  the  ground  of  the  absence  of  a  wit- 
ness, where  it  is  not  entirely  clear  from  the 
motion  papers  that  the  evidence  of  the 
witness  is  material,  and  it  is  quite  certain 
that  due  diligence  has  not  been  exercised  in 
an  endeavor  to  procure  such  witness,  and 
therti  is  no  reasonable  assurance  that  if  a 
continuance  is  granted  the  testimony  can 
be  procured  for  the  next  term  of  court. 
Chambers  v.  Modern  Woodmen,  18  S.  D. 
173,  99  N.  W.  1107. 

12.  One  held  to  answer  for  the  commis- 
sion of  a  crime  cannot  safely  rely  on  the 
promises  of  witnesses  to  appear  at  th« 
trial,  and  testify,  but  should  see  they  are 
subpcenacd,  or  their  evidence  taken  whet 
it  can  properly  be  done,  at  the  earliest  pos 
sible  moment,  in  order  to  be  in  a  position 
to  ask  for  a  continuance  because  of  their 
absence.  State  v.  Phillips,  18  S.  D.  1,  98 
N.  W.  171,  5  A.  4  E.  Ann.  Cas.  760. 
Absenee  of  eomnael. 

13.  The  court  did  not  err  in  refusing  to 
grant  defendant  a  continuance  because  of 
absence  of  associate  counsel,  where  there 
had  been  two  previous  trials  in  which  mo- 
tions for  new  trials  had  been  granted  and 
the  counsel  for  defendant  had  participated 
therein  and  in  the  hearing  of  the  motions 
and  was  thoroughly  conversant  with  all  the 
facts  in  the  case.  Wheaton  v.  Liverpool 
A  L.  &  G.  Ins.  Co.  20  S.  D.  62,  104  N.  W. 
««0. 


III.  Affidavits  fob. 

14.  Counter  affidavits  are  admissible  in 
opposition  to  plaintiff's  motion  for  continu- 
ance to  show  that  the  motion  was  not  made 
in  good  faith.  Webb  v.  Wegley,  —  N.  0. 
— ,  125  N.  W.  562. 

15.  A  motion  for  a  continuance  on  the 
ground  that  the  moving  part.v  is  not  pre- 
pared to  meet  the  issue  raise<l  by  an  amend- 
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ment  to  a  pleading  must  be  supported  by 
affidavit.    A.  A.  Cooper  Wagon  &  Buggy  Co. 
V.  Stedronsky  Bros.  Co.  —  S.  D.  — ,  123  N. 
W.  846. 
Aliaeiiee  of  'WltneMes. 

16.  An  affidavit  for  a  continuance  on 
ground  of  the  absence  of  witness,  is  insuffi- 
cient where  it  discloses  no  diligence  what- 
ever in  securing  the  testimony  of  the  wit- 
nesses named  in  the  affidavit,  or  their  dep- 
ositions. Deere  &  W.  Co.  v.  Hinckley,  20 
S.  D.  359,  106  N.  W.  138. 

17.  A  motion  for  .a  continuance  was  prop- 
erly denied  where  the  affidavit  upon  which 
such  motion  was  based  made  no  showing  as 
to  the  probability  of  procuring  the  testi- 
mony of  the  absent  witness  in  the  event  of 
a  continuance;  nor  show  or  state  that  the 
facts  sought  to  be  proved  by  such  witness 
.were  true,  or  defendant's  inability  to  es- 
tablish such  facts  by  others.  State  v.  Stev- 
ens, —  N.  D.  — ,  123  N.  W.  888. 

18.  An  affidavit  for  continuance  on  the 
ground  of  the  absence  of  a  material  witness, 
which  states  that  the  affiant  is  informed 
and  believes  that  the  absent  witness  can 
and  will  testify  to  certain  facts,  but  fails 
to  disclose  the  sources  of  information  or  the 
grounds  for  such  belief,  is  insufficient. 
State  v.  Carroll,  13  N.  D.  383,  101  N.  W. 
317. 

19.  Where  an  affidavit  for  continuance  on 
the  ground  of  absence  of  witnesses  merely 
states  that  "this  defendant  has  not  been 
able  to  procure  his  witnesses  to  go  to  trial" 
there  is  lack  of  showing  of  diligence  or  rea- 
son sufficient  to  warrant  the  continuance. 
Deere  4  W.  Co.  v.  Hinckley,  20  S.  D,  359, 
106  N.  W.  138. 


IV.  ErsxoT  OF  Adhissioit. 

20.  Where  it  appears  that  due  diligence 
has  failed  to  procure  the  presence  of  a  wit- 
ness at  a  criminal  trial,  and  that  it  is  rea- 
sonably certain  his  presence  will  be  subse- 
quently secured,  a  continuance  for  such  pur- 
pose can  only  be  avoided  by  an  admission 
of  the  facts  to  which  it  is  shown  he  would 
testify.  SUte  v.  Wilcox,  21  S.  D.  532,  114 
N.  W.  687. 

21.  The  state  cannot  avoid  a  continuance 
to  permit  the  accused  to  procure  a  witness 
by  admitting  that  the  witness  will  testify 
as  stated  where  the  attendance  of  the  wit- 
ness may  be  compelled  by  process  although 
such  procedure  is  proper  in  the  case  of  a 
witness  without  the  jurisdiction  of  the 
court.  State  v.  Wilcox,  21  S.  D.  532,  114 
N.  W.  687. 


v.  IicposiNO  Tebms. 

22.  An  order  granting  defendant  a  con- 
tinuance upon  the  payment  of  a  stated  sum 
as  terms  to  plaintiff,  and  providing  "that 
in  default  of  such  payment  the  plaintiff 
shall  have  judgment  as  prayed  for  in  the 
complaint,"  is  void,  under  S.  D.  Rev.  Code 


Civ.  Proc,  §  425,  providing  that  when  an 
application  is  made  to  a  court  to  postpone  s 
trial,  the  payment  of  costs  occasicmed  by 
the  postponement  may  be  imposed,  in  the 
discretion  of  the  court,  as  a  condition  to 
granting  the  same.  Schlachter  v. 'St.  Bern- 
ard's Roman  Catholic  Church,  20  S.  D.  186, 
105  N.  W.  279. 

23.  The  court  cannot  order  the  payment 
of  costs  by  the  successful  party  on  granting 
a  motion  for  a  continuance,  under  S.  D. 
Rev.  Code  Civ.  Proc.,  §  550,  which  provides 
that  upon  denying  any  motion  in  whole  or 
in  part  the' judge  in  his  discretion  may  im- 
pose reasonable  costs  upon  the  party  mak- 
ing the  motion  to  be  paid  to  the  opposing 
party,  and  the  payment  of  such  costa  may 
be  made  a  condition  precedent  to  the  fur- 
ther prosecution  or  defense  of  the  action  or 
proceeding  by  the  moving  party.  Schlachter 
V.  St.  Bernard's  Roman  Catholic  Church, 
20  8.  D.  186,  105  N.  W.  279. 


VI.  Editobial  Notes. 

Continuance  of  civil  causes. 

74  Am.  Dec.  141. 

Continuance  in  criminal  cases  for  absence 

of  witnesses.  122  Am.  St.  Rep.  746. 


*  »» 

.     COMTIMULNO    imiSANCE. 

See  Nuisances,  2. 

cohthtdhcg  offense. 

Information  for,  see  Indictment,  etc.,  7. 


COlTTIinnNO  TBESFASS. 

Injimction  against,  see  Injunction,  18. 


COITTINinTT. 


Of  adverse  possession,  see  Adverse  Poaaet- 
sion,  37. 


CONTBACTOB. 


Liability  on  bond  of,  see  Bonds,  2-4. 
Competency  of,  as  witness  where  other  par- 
ty is  dead,  see  Witnesses,  20. 


OONTRAOTS. 


I.  Nature  and  Requisites. 

a.  Delivery. 

b.  Implied  ContracU. 
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L— (continued.) 

c  Conitiderafum. 

1.  In  Oeneral. 

2.  Surrender  of  BighU;  Com- 

promise. 

3.  From  or  to  Other  Peraonsj 

Guaranty. 

4.  Legal  Obligatione. 

d.  Mutuality;  ifeeting  of  Minde. 

e.  Formal   Reguisitee;   Statute   of 

Frauds. 

1.  Necessity  for  Writing  Oen- 
■    erally. 

2.  Sale  or  Mortgage  of  Chat- 

tels. 

3.  To  Answer  for  Debt  of  An- 

other. 

4.  Agreements  Concerning  Real 

Property. 

a.  In  Oeneral. 

i.  Agent's  Authority. 

c.  For  Sale  or  Lease. 
6.  Sufficiency  of  Writing. 
6.  Effect  of  Part  Performance. 

n.  CONSTBUCTION,  ■* 

a.  Oeneral  Rules. 

b.  Entirety  or  Separahleness, 
c  Conditions;  Time. 

d.  Particular  Words,  Phrases,  and 
Cases. 

1.  Contracts  Relating  to  Real 

Property. 

2.  Contracts     -for      Service; 

Agency. 
m.  McRaiEB. 
IV.  Vaudity. 

a.  In  Oeneral. 

b.  Illegality  in  Oeneral. 

&  Public  Policy  in  Oeneral. 

d.  Oambling  and  Wager  Contracts. 

e.  Restraint  of  Trade. 

1  Ratification;   Validating. 
T.  PntroBMAircE;  Breach. 

a.  Jfecessity    and    Sufficiency    of 

Performance. 

1.  In  General. 

2.  Substantial  Performance. 

f  3.  Portiol  Performance;  Quan- 

tum Meruit;  Emtra  Work. 
4.  Delay  in  Completion. 
6.  Breach;  What  Constitutes; 
Effect  of. 

b.  Prevention  or  Excuse;  Condition 

as  to  Payment. 
e.  Acceptance;  Waiver. 

VL  CEANOB   OB    EXTINOUISHMEHT. 

a.  Modification;  Substitution;  Ter- 

mination. 

b.  Eiesoistion  and  Cancelation. 

1.  In  Oeneral;  Conditions  of; 

Time;  Offer  to  Restore. 

2.  Right  to;  Grounds  for.        , 
e.  Reformation. 

Vn.  IiiPAisiNO  Obuoatiok. 

a.  In  Oeneral. 

b.  Tao)  and  Assessment  Matters. 
VUL  Editobial  Notes. 


Of  brokers,  see  Brokers. 
Of  corporation,  see  Corporations, 
Of  partnership,  see  Partnership. 
Of  Bale,  see  Sale. 


n. 


Right  of  third  person  to  sue  on,  see  Action 
or  Suit, -7. 

Venue  of  action  on,  see  Action  or  Suit,  95. 

Prematurity  of  action  on,  see  Action  or 
Suit,  I.  d. 

Necessary  and  proper  parties  to  actions  on, 
see  Action  or  Suit,  III.  b,  3. 

Authority  of  attorney  to  make,  for  client, 
see  Attorneys,  38. 

Liability  of  bailee  of  animal  for  injury  to, 
under  contract  for  return,  see  Bail- 
ment, 6-8. 

Liability  on  bond  of  contractor  for  public 
improvement,  see  Bonds,  2-4. 

As  to  compromise  and  settlement,  see  Com- 
promise and  Settlement. 

Conflict  of  laws  as  to,  see  Conflict  of  Laws, 
L  b. 

Freedom  of,  see  Constitutional  Law,  II.  c. 

By  county  officer,  see  Counties,  39-43. 

Measure  of  damages  as  to,  see  Damages, 
IILa. 

Estoppel  by,  see  Estoppel,  II.  c. 

Estoppel  of  one  signing  contract  without 
reading,   see   Estoppel,   68. 

Presumption  as  to  joint  nature  of,  see  Evi- 
dence, 227,  228. 

Sufficiency  of  evidence  of  incompetency  of 
party  becau^  of  intoxication,  see  Evi- 
dence, 880. 

Insufficiency  of  evidence  to  show  that  minds 
of  parties  met,  see  Evidence,  908. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  j. 

Evidence  as  to  generally,  see  Evidenca,  X. 

Parol  evidence  as  to,  see  Evidence,  VI. 

Variance  between  pleading  and  proof  as 
to,  see  Evidence,  1059-1062. 

Sufficiency  of  proof  of,  see  Evidence,  XL  g. 

As  to  insurance  contracts,  see  Insurance,  II. 

As  to  mortgages,  see  Mortgage. 

By  municipality,  see  Municipal  Corpora- 
tions, VT. 

Pleading  as  to,  see  Pleading,  III.  b,  2. 

Sufficiency  of  answer  in  action  on,  see 
Pleading,  IV.  e,  1. 

Authority  of  agent  to  contract,  see  Princi- 
pal and  Agent,  III. 

By  railroad  company  to  keep  private  cross- 
ing in  repair,  see  Railroads,  3,  4. 

Specific  performance  of,  see  Specific  Per- 
formance. 

By  state  capitol  commission,  see  State  Capi- 
tol Commission. 

Question  for  jury  as  to,  see  Trial,  IV.  g. 

Instructions  in  actions  on,  see  Trial,  VI.  g, 
1,6. 


I.  Natxibe  and  Requisites. 

a.  Delivery. 

1.  The  fact  that  a  party  or  his  agent 
has  acquired  manual  possession  of  written 
instruments  does  not  constitute  a  complete 
and  binding  deliverv  within  S.  D.  Civ.  Code, 
§§  924,  1240,  1241,  but  that  question'  is 
still  open  to  inquiry  as  to  whether  the  other 
party  intended  to  place  them  with  the  form- 
er beyond  the  power  of  recall.     Koester  v. 
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Northwestern  Port  Huron  Co.  —  S.  D.  — , 
124  N.  W.  740. 

b.  Implied  Contraota. 

In  creation  of  corporation,  see  Corporations, 
42. 

As  to  liability  of  officers  of  foreign  corpora- 
tion,  see   Corporations,   66. 

Of  municipality,  see  Municipal  Corpora- 
tions, 29-31,  35. 

Sufficiency  of  allegation  as  to,  see  Pleading, 
171,  172. 

2.  Where  the  party  in  whose  name  the 
title  to  a  mining  claim  stood,  gave  one  M. 
an  option  to  purchase  the  property,  and 
the  consideration  for  the  option  was  that 
M.  should  institute  patent  proceedings  and 
obtain  the  patent  to  the  lands  in  G's  name 
and  would  pay  all  the  expenses  of  such  pro- 
ceedings, and  M.  transferred  his  option  to  a 
company,  who  employed  a  surveyor  to  pre- 
pare a  survey  for  the  purpose  of  obtaining 
such  patent,  and  the  surveyor  was  notified 
by  6.  that  he  would  not  be  liable  for  such 
services,  G.  did  not  become  liable  upon  an 
implied  contract,  where  the  field  notes  pre- 
pared by  the  surveyor  were  used  by  the  at- 
torney of  the  company  in  obtaining  the 
patent  in  G's  name,  and  G.  accepted  the  pat- 
ent, the  company  having  defaulted  in  their 
option,  though  S.  D.  Rev.  Civ.  Code,  §  1218, 
provides  that  a  voluntary  acceptance  of  the 
benefits  of  a  transaction  is  equivalent  to  a 
consent  to  all  the  obligations  arising  from 
H,  so  far  as  known  or  ought  to  have  been 
known  by  the  acceptor,  since  G.  did  not 
know  of  the  attorney's  promise  that  G. 
would  pay  for  the  survey.  Fish  t  H.  Co.  v. 
New  England  Homestake  Co.  —  S.  D.  — , 
130  N.  W.  841. 

c.  Contideration, 

1.  In    Oeneral. 

Of  notes,  see  Bills  and  Notes,  I.  d. 

For  transfer  of  note,  see  Bills  and  Notes,  32. 

Partial  failure  of,  as  defense  to  note,  see 

Bills  and  Notes,  46,  46. 
For  contract  limiting  carrier's  liability,  see 

Carriers,  30. 
Necessity    for    consideration   for   deed,   see 

Deeds.  22. 
Failure  to  show  lack  of  consideration,  see 

Evidence,  892. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  j,  6. 
Parol  evidence  as  to,  see  Evidence,  VI.  k. 
Rufficiency  of  evidence  of  consideration  for 

signing  note,  see  Evidence,   904. 
Necessity    ifor    alleging    consideration,    see 

Pleading,  28.5. 
Of  conveyance  attacked  for  fraud,  sec  Fraud 

and  Fraudulent  Conveyances,  II.  c. 
Inadequacy-   of   consideration    for    deed    as 

circumstance    in    determining   whether 

mortgage  was  intended,  see  Mortgage, 

6,  14. 
Note  as  consideration  for  subsequent  mort- 
gage securing  same,  see  Mortgage,  29. 


Necessity  of  specific  allegation  as  to  want 

of,  see  Pleading,  165. 
Consideration  for  extension  of  time  so  as 

to   release   surety,   see   Principal   and 

Surety,  12. 

I 

3.  An  agreement  not  being  alleged  to  be 
in  writing,  does  no^  of  itself  import  a  con- 
sideration. Tilden  v.  Smith,  —  S.  D.  — , 
124  N.  W.  841. 

4.  A  subsequent  agreement  by  a  mort- 
gagor in  possession  to  surrender  possession 
and  relinquish  the  right  to  redeem,  made 
by  mutual  mistake,  and  without  adequate 
consideration,  is  not  enforceable.  Wells  v. 
Geyer,  12  N.  D.  316,  96  N.  W.  289. 

[Cited  in  note  in  131  Am.  St.  Rep.  926, 
on  maxim  "once  a  mortgage  always  a 
mortgage."] 

6.  A  pledge  of  stock  as  security  for  an 
existing  overdue  note  is  supported  by  a 
sufficient  consideration.  State  Bkg.  &  T. 
Co.  V.  Taylor,  —  S.  D.  — ,  29  L.R.A.(N.S.) 
523,  127  N.  W.  590. 

5a.  The  capital  stock  of  a  corporation 
constitutes  a  good  consideration  for  the 
transfer  of  property  to  it.  Gardner  v. 
Haines,  19  S.  D.  514,  104  N.  W.  244. 

2.  Surrender  of  Rights;  Compromise. 

6.  An  agreement  to  permit  a  replevin  ac- 
tion to  proceed  after  judgment  to  a  motion 
for  a  new  trial  and  appeal  to  the  supreme 
court  was  a  sufficient  consideration  for  an 
indemnity  contract.  Bower  v.  Jones,  — 
S.  D.  — ,  128  N.  W.  470. 

7.  The  forbearance  of  a  person  to  bring 
suit  against  a  nonresident  while  he  was 
within  the  jurisdiction  of  the  state  courts, 
is  sufficient  as  a  consideration  for  an  in- 
demnity contract  executed  by  such  non- 
resident. Bower  v.  Jones,  —  S.  D.  — ,  128 
N.  W.  470. 

8.  Where  a  party  held  under  a  lease  which 
conferred  the  privilege  of  planting  such 
crops  as  he  might  deem  proper  an  oral 
modification  thereof  under  which  he  fore- 
goes the  privilege  of  planting  such  crops 
as  he  sees  fit  and  plants  all  the  available 
land  to  corn  in  return  for  the  promise  that 
in  case  the  crop  is  a  failure  he  will  be  re- 
lieved from  liability  for  the  rent,  is  baaed 
upon  a  sufficient  consideration.  Jones  v. 
Longerbeam,  22  S.  D.  625,  119  N.  W.  1000. 

9.  A  contract  entered  into  between  co- 
partners upon  dissolution  of  the  copartner- 
ship, whereby  one  of  the  partners,  in  con- 
sideration of  being  paid  in  cash  the  full 
value  of  his  interest  therein,  agreed  with 
the  purchasing  partner  "not  to  engage  for 
the  next  two  years"  in  the  same  business 
theretofore  conducted  by  the  firm,  in  the 
same  city,  "in  the  manner  aforesaid,  or  with 
any  partner,  partners,  firm,  company,  or 
corporation,"  for  such  period,  is  based  up- 
on a  sufficient  consideration,  as  there  was  no 
legal  duty  resting  upon  either  partner  to 
purchase  the  interest  of  the  other.  Si^|el 
v.  Marcus,  18  N.  p.  214,  20  L.R.A.(N.S.) 
769,  119  N.  W.  368. 

10.  A  promise  to  pay  money  to  release  a 
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will  contract  U  without  consideration.  Sil- 
»Dder  T.  Gronna,  15  X.  D.  552,  126  Am.  St. 
Rep.  616,  108  N.  W  644. 

11.  Before  a  compromise  between  parties 
to  a  contract  becomes  a  sufficient  considera- 
tion for  a  promise,  there  must  be  a  dispute 
l)etween  the  parties  as  to  some  question. 
Silander  v.  Gronna,  15  N.  D.  552,  125  Am. 
St  Rep.  616,  108  N.  W.  544. 

[Cited  in  note  in  25  L.R.A.(K.S.)  282, 
294,  on  void,  invalid,  or  unfounded 
claim  as  subject  of  valid  compromise.] 

3.  from  or  to  Other  Persona;  Guaranty. 
See  also  infra,  14. 

12.  A  consideration  moving  to  the  princi- 
pal alone  contemporaneous  with  or  subse- 
quent to  the  promise  of  the  surety  or  the 
guarantor  is  sufficient.  Bower  v.  Jones, 
-  S.  D.  — ,  128  N.  VV.  470. 

13.  The  promise  of  a  property  owner  to 
pay  the  cost  of  driving  and  casing  a  well 
which  his  tenant  has  constructed  on  the 
property  is  supported  by  a  sufficient  consid- 
eration if  the  services  were  beneficial  to 
him  and  were  not  intended  to  be  gratuitous. 
Edson  V.  Poppe,  —  S.  D.  — ,  26  L.R.A. 
(X.S.)  534,  124  N.  W.  441. 

4.  Legal  Ohligationt. 

14.  The  legal  obligation  arising  from  a 
guaranty  of  the  payment  of  a  specified 
amount  of  the  purchase  price  of  goods  sold 
is  a  sufficient  consideration  for  a  promise 
contained  in  a  note  for  the  amount  of  such 
guaranty  at  the  same  date  named  therein, 
under  S.  D.  Civ.  Code,  §  1225,  providing 
that  an  existing  legal  obligation  resting 
upon  the  obligor  is  a  good  consideration 
for  a  promise.  Frick  Co.  v.  Hoff,  —  S.  D. 
-,  128  N.  W.  495. 

d.  Mutuality;  Meeting  of  Minds. 

Time  as  of  essence  of  option  contract,  see 

infra,  85,  87. 
Admissibility  of  evidence  as  to,  see  Evidence, 

784. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

898. 
When  insurance  contract  becomes  binding, 

see  Insurance,  21-27. 
When  contract  of  sale  is  complete,  see  Sale, 

1,11. 
Completeness    and   mutuality   as    essential 

to   specific    performance,    see    Specific 

Performance,  I.  e. 
When  title  \o  land  passes  under  contract  for 

sale  of  same,  see  Vendor  and  Purchaser, 

3,2. 
See  also  Telegl-apha. 

15.  One  who  •  agrees  to  purchase  a  me- 
chanics' lien  if  it  is  found  to  be  a  "first 
claim"  on  the  property  cannot  be  compelled 
to  proceed  with  the  contract  where  there  is 
a  clahn  for  taxes  prior  to  such  lien.  Dod- 
»on  T.  Crocker,  16  S.  D.  481.  94  N.  W.  391. 

16.  Where  a  contract  on  which  an  action 
to  have  defendant  convey  to  plaintiff  a  half 


interest  in  certain  lots  is  founded,  is  at- 
tempted to  be  shown  by  a  series  of  letters 
between  the  parties  and  it  appears  from 
such  correspondence  that  at  no  time  did 
the  parties  agree  to  the  interest  each  party 
was  to  have  in  the  lots  to  be  purchased  or 
how  many  lots  were  to  be  purchased  on  the 
joint  account  of  the  parties,  but  that  the 
parties  were  constantly  making  counter- 
suggestions  and  propositions  as  to  how  the 
lots  should  be  purchased  and  who  should 
be  the  purchasers,  there  was  not  a  meeting 
of  the  minds  necessary  to  sustain  such  an 
action.  Kelly  v.  Wheeler,  22  S.  D.  611, 
119  N.  W.  994. 
Certainty. 

17.  A  contract  for  the  sale  of  lands,  the 
performance  of  which  a  court  will  decree, 
must  contain  all  the  essential  elements  ex- 
pressed in  terms  that  are  unclouded  and 
unconditional.  Babcock  v.  Ormsbv,  18  S. 
a  358,  100  N.  W.  759.  .    ' 

18.  Where  a  party  held  a  lease  of  land 
under  which  he  had  the  privilege  of  plant- 
ing such  crops  as  he  might  deem  proper, 
an  oral  modification  thereof  whreby  be 
foregoes  such  privilege  and  plants  all  the 
available  land  to  corn  in  return  for  the 
promise  that  if  the  crop  is  a  failure  he  will 
be  released  from  the  rent  lor  that  year  is 
not  so  uncertain  or  vague  as  to  be  invalid. 
Jones  V.  Longerbeam,  22  S.  D.  625,  119  N. 
W.  1000. 

Effect  of  mistake. 

19.  A  contract  entered  into  by  the  par- 
ties under  a  mutual  mistake  of  law  is  not 
enforceable.  Silander  v.  Gronna,  15  N.  D. 
552,  125  Am.  St.  Rep.  610,  108  N.  W.  544. 
20.  One  who  enters  into  an  agreement  to 
pay  a  certain  note  secured  by  mortgage  in 
consideration  for  an  extension  of  time  there- 
on under  a  mistaken  assumption  that  he 
had  acquired  the  legal  title  to  the  mort- 
gaged property,  is  not  liable  on  such  con- 
tract under  S.  D.  Rev.  Civ.  Code,  §  1489, 
which  makes  consent  of  the  parties  essen- 
tial to  a  contract,  §  1194,  which  requires  the 
consent  to  be  free,  §  1196,  which  reads  "an 
apparent  consent  is  not  real  or  free  when 
obtained  through  .  .  .  mistake,"  §  1205. 
which  reads  "mistake  may  be  either  of  fact 
or  law,"  and  §  1206,  which  defines  a  mis- 
take of  fact  as  a  mistake  not  caused  by  the 
neglect  of  a  legal  duty  on  the  part  of  the 
person  making  the  mistake,  and  consisting 
of  a  belief  in  the  present  existence  of  a. 
thing  material  to  the  contract  which  does 
not  exist.  Iowa  Loan  &  T.  Co.  v.  Schnosc. 
19  S.  D.  248,  103  N.  W.  22,  9  A.  &  E.  Ann. 
Cas.  255. 

Offer  and  acoeptance. 
Acceptance  of  performance  of  contract,  see 

infra,  V.  c. 
Burden  of  proof  as  to  acceptance,  see  Evi- 
dence. 225. 
Admissibilitv  of  evidence  of  nonacceptance. 

see  Evidence,  785,  786. 
Acceptance  of   insurance  contract,   see   In- 
surance, 21,  22.  26. 
Amendment    of    answer    to    show    cancela- 
tion   of   order    before    acceptance,    see 
Pleading,  122. 
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Amendment  of  answer  to  show  cancelation 
of  order  before  acceptance,  see  Plead- 
ing, 122. 

Acceptance  of  personalty  sold,  see  Sale,  II. 

See  also  Guaranty,  3. 

21.  An  offer  in  specific  terms,  and  with- 
out conditions,  for  the  purchase  of  a  tract 
of  land  made  by  letter  or  telegram,  uncon- 
ditionally accepted,  becomes  a  binding  con- 
tract. Mitchell  V.  Knudtson  Land  Co. 
—  X^.  D.  — ,  124  N.  W.  946. 

22.  The  letters,  where  an  agreement  for 
the  sale  of  land  consists  wholly  of  letters, 
must  clearly  show  that  the  minds  of  the 
parties  have  met  upon  every  material  point, 
and  that  the  offer  made  by  one  party  has 
been  accepted  by  the  other.  Babcock  v. 
Ormsby,  18  S.  D.  358,  100  N.  W.  759. 

23.  Plaintiffs  without  authority  to  sell 
found  a  person  ready,  able,  and  willing  to 
purchase  property  on  terms  stated  in  de- 
fendant's tetter,  and  notified  defendant  of 
such  fact,  inclosing  a  deed  for  execution. 
The  defendant  thereafter  executed  such 
deed,  but  sent  the  same  to  a  third  person, 
together  with  a  letter  constituting  such 
third  person  his  agent  and  authorizing  him 
to  deliver  the  deed  and  complete  sale  if  in 
his  judgment  the  terms  were  the  best  ob- 
tainable, and  notifying  plaintiffs  of  this  ac- 
tion. Defendant  through  the  said  agent  re- 
fused to  accept  such  terms  and  refused  to 
deliver  such  deed.  Held,  that  these  facts 
did  not  amount  to  an  acceptance  of  plain- 
tiff's proposal  or  as  a  ratification  of  the 
unauthorized  acts  of  plaintiffs  in  negotiat- 
ing with  a  third  person  for  the  purchase  of 
the  property.  Harris  Bros.  v.  Reynolds,  17 
N.  D.  16,  114  N.  W.  369. 

24.  An  offer  to  sell  land  for  a  specified 
price,  "net,"  is  not  so  accepted  as  to  bind 
the  one  making  the  offer  where  the  accept- 
ance contains  the  statement  that  the  deed 
ia  to  be  sent  to  a  specified  bank  for  col- 
lection with  abstract  showing  clear  title, 
at  expense  of  vendor.  Richards  Trust  Co. 
T.  Beach,  47  8.  D.  132,  97  N.  W.  358. 

25.  Plaintiff  asked  the  defendant  by  let- 
ter what  the  price  of  certain  property  was, 
and  stated  that  he  would  buy  it  if  the  price 
was  reasonable.  Defendant  answered,  stat- 
ing the  price.  Plaintiff  accepted  the  offer, 
but  asked  the  defendant  to  send  the  deed 
to  one  of  two  banks,  and  also  asked  him  to 
assign  the  insurance  policies  and  send  them 
with  the  deed.  It  was  held  that  the  accept- 
ance of  the  offer  was  not  an  unconditional 
one.     Beiseker  v.  Amberson,  17  N.  D.  215, 

.116  N.  W.  94. 

26.  Before  an  acceptance  of  an  offer  be- 
comes a  binding  contract  the  acceptance 
must  be  unconditional,  and  must  accept  the 
offer  without  modification  or  the  imposition 
of  new  terms.  Beiseker  v.  Amberson,  17 
N.  D.  215,  116  K.  W.  94. 

26a.  An  offer  to  sell  lands  for.  a  certain 
sum,  net,  is  not  accepted  so  as  to  compel 
specific  performance,  by  a  telegram  of  ac- 
ceptance and  a  letter  which  calls  for  the 
deduction  of  the  expense  of  an  abstract  from 
the  proposed  price.  Stearns  v.  Clapp,  16 
S.  D.  658,  94  N.  W.  430. 


27.  An  order  for  goods  containing  a  pro- 
vision that  the  order  is  subject  to  the  ap- 
proval of  the  seller  is  not  a  completed  con- 
tract, but  is  only  a  proposal  or  offer  to 
enter  into  such  contract  by  the  proposed 
purchaser,  and  only  becomes  completed  and 
binding  when  the  seller  accepts  or  approves 
the  same.  A.  A.  Cooper  Wagon  &  Buggy 
Co.  T.  Stedronsky  Bros  Co.  —  S.  D.  — , 
123  N.  W.  846. 

28.  Where  a  person  promises  to  pay  the 
account  of  another  and  the  promise  is  ac- 
cepted on  the  condition  that  the  payment 
is  made  immediately,  there  is  no  variance 
between  the  promise  and  the  acceptance  a« 
the  law  implies  that  the  payment  would  "be 
an  immediate  one.  Grimsrud  Shoe  Co.  v. 
Jackson,  22  S.  D.  114,  115  N.  W.  656. 

29.  A  telegram,  "We  can  put  through 
deal  for  you.  Waiting  for  papers,"  was  an 
unconditional  acceptance  of  an  offer  to  sell 
land  where  evoked  by  demand  for  definite 
acceptance  or  rejection.  Mitchell  v.  Knudt- 
son Land  Co.  —  N.  D.  — ,124  N.  W.  946. 

30.  Where  plaintiffs,  real  estate  dealers, 
wrote  defendant  the  owner  of  certain  real 
estate,  inquiring  concerning  the  lowest 
price  and  terms  that  defendant  would  want 
and  saying  they  might  be  able  to  sell  it  for 
him  if  the  terms  were  right,  a  reply  merely 
stating  the  price  asked  and  the  terms  of 
sale  did  not  operate  to  create  plaintiffs 
defendant's  agent  for  the  sale  of  the  prop- 
erty. Harris  Bros.  v.  Reynolds,  17  N.  D. 
16,  114  N.  W.  369. 

31.  An  owner  of  land  wrote  real  estate 
dealers  that  the  same  was  for  sale  at  a 
net  price  to  him,  but  the  letter  contained 
no  authority  to  the  brokers  to  enter  into 
any  contract  binding  the  owner,  or  to  go 
further  than  to  find  'a  purchaser.  Some 
months  thereafter  the  broKers  attempted  to 
bind  the  owner  by  a  purported  sale,  and 
wrote  the  owner  that  a  sale  had  been  made 
and  that  he  should  satisfy  a  mortgage  and 
send  a  deed  to  the  land.  The  owner  refused 
to  accept  the  terms,  and  in  further  corre- 
spondence offered  other  terms,  which  the 
brokers  declined,  but  made  a  further  propo- 
sition as  to  terms,  which  in  turn  was  de- 
clined by  owner.  Held :  no  contract  for  the 
sale  was  made;  that  terms  were  never 
agreed  upon  and  the  minds  of  parties  never 
met;  that  the  brokers  were  not  authorized 
to  make  the  sale  or  enter  into  the  contract 
by  which  they  attempted  to  bind  the  owner. 
Lichty  V.  Daggett,  23  S.  D.  380,  121  N. 
W.  862. 

e.  Formal  Requisites;   Statute  of  Frauds. 

1.  Jfeeessity  for  Writing  Oenerally. 

Merger  of  oral  into  written  contract,  see 
infra.  III. 

First  raising  objection  as  to,  on  appeal,  see 
Appeal  and  Error,  743,  745. 

Presumption  as  to  contract  being  in  writ- 
ing, see  Evidence,  223. 

Parol  evidence  to  vary  written  contract,  see 
Evidence,  VI. 


Digitized  by 


Google 


CONTRACTS,  I.  e,  2,  3. 


241 


Construing  pleading  of  contract  as  of  a 
written  one,  see  Pleading,  149. 

Necessity  for  pleading  statute  of  frauds  as 
defense,  see  Pleading,  266. 

See  also  supra,  3,  8,  18. 

32.  The  statute  of  frauds  of  South  Da- 
kota, concerning  the  sale  of  personal  prop- 
erty, unlike  the  old  English  statute  of 
frauds,  makes  the  contract  invalid  unless 
certain  requisites  for  a  valid  contract 
exist.  Jones  v.  Pettigrew,  —  S.'  D.  — , 
127  N.  W.  538. 

Hodiflomtlon  of  written  eontraet. 
Oral  modification  of  contract  relating  to 
real  estate,  see  infra,  52-56. 

33.  Under  S.  D.  Rev.  Civ.  Code,  §  1287,  a 
contract  in  writing  may  be  altered  by  an 
executed  oral  agreement.  Barton  ▼.  Koon, 
20  S.  D.  7,  104  N.  W.  521. 

34.  An  oral  alteration  of  a  written  con- 
tract that  is  definite  in  all  its  terms  is  not 
binding,  unless  the  contract  as  changed  has 
been  executed.  Annis  v.  Bumham,  16  N.  D. 
577,  108  N.  W.  549. 

35.  Parties  to  a  contract  can,  by  con- 
sent, orally  modify  or  waive  the  terms  of 
a  written  contract,  if  such  modified  con- 
tract is  executed.  Reeves  A,  Co.  v.  Bruen- 
ing,  13  N.  D.  157,  100  N.  W.  241. 

3Sa.  A  written  contract  for  the  sale  of 
land  may  be  waived .  or  abandoned  by  the 
vendee  by  narol.  Wisner  v.  Field,  16  N. 
D.  43,  106  N.  W.  38. 

36.  Under  a  contract  providing  that  "set- 
tlements of  accounts  governed  by  it  are  to 
be  consummated  only  by  written  approval" 
of  the  home  office  settlement  made  by  an 
agent  duly  authorized  to  make  a  settle- 
ment under  such  a  contract  in  a  particular 
case — such  settlement  being  duly  executed 
— is  binding  upon  the  principal,  and  it  will 
not  be  heard  thereafter  to  repudiate  such 
settlement,  although  not  approved  in  writ- 
ing. Dowagiac  Mfg.  Co.  v.  Hellekson,  13 
N.  D.  267,  100  N.  W.  717. 

37.  Where  a  contract  provides  that  "set- 
tlements of  accounts  governed  by  it  are  to 
be  consummated  only  by  written  approval 
of  said  party  of  the  first  part  from  its  home 
office,"  the  parties  may  make  a  valid  set- 
tlement under  such  contract,  although  the 
settlement  is  not  made  or  approved  in  writ- 
ing. Dowagiac  Mfg.  Co.  v.  Hellekson,  13 
N.  D.  257,  100  N.  W.  717. 

38.  The  provision  of  8.  D.  Civ.  Code, 
S  1287,  that  a  contract  in  writing  may  be 
altered  by  a  contract  in  writing,  or  by  an 
executed  oral  agreement  "and  not  other- 
wise," does  not  preclude  the  application  of 
the  doctrine  of  equitable  estoppel  when  suf- 
ficient cause  therefor  exists, — especially  in 
view  of  §  1173,  providing  that  the  want 
of  performance  of  an  obligation  by  the 
debtor  is  excused  by  the  act  of  the  creditor 
intended  or  naturally  tending  to  have  that 
effect.  Fransen  v.  Regents  of  Education, 
66  C.  C.  A.  174,  133  Fed.  24. 

2.  Sale  or  Mortgage  of  OhatteU. 
See  also  supra,  32. 
SUe. 
See  also  Taxes,  10. 

Supp.  Dak.  Dig. — ^19. 


39.  When  the  seller  cannot  maintain  an 
action  for  the  purchase  price,  there  has  been 
no  delivery  or  passing  of  title  so  as  to 
take  the  sale  from  within  the  statute  of 
frauds  necessitating  a  delivery  or  written 
memorandum.  St.  Anthony  &  D.  Elevator 
Co.  v.  Cass  County,  14  N.  D.  601,  106  N. 
W.  41. 

40.  The  fact  that  trees  had  to  be  dug  and 
packed  before  delivery  to  the  buyer  by  the 
seller  did  not  bring  a  sale  of  such  trees 
within  8.  D.  Rev.  Civ.  Code,  §  1310,  pro- 
viding that  an  agreement  to  manufacture 
a  thing  from  materials  furnished  by  the 
manufacturer  or  another  is  not  within  the 
statute  of  frauds,  relative  to  sales  of  per- 
sonal property.  Jones  v.  Pettigrew,  —  8. 
D.  — ,  127  N.  W.  638. 

Mortgage. 

41.  Under  the  provisions  of  the  statute, 
the  covenants  and  agreements  of  a  chattel 
mortgagor  must  be  in  writing,  but  no  par- 
ticular form  of  words  is  necessary.  Walk- 
lin  V.  Horswill,  —  S.  D.  — ,  123  N.  W. 
668. 

42.  The  delivery  by  the  mortgagor  to  the 
mortgagee  of  goods  in  substitution  for  those 
covered  by  a  chattel  mortgage  with  an  oral 
agreement  to  release  as  to  the  other  goods  is 
effectual  under  S.  D.  Rev.  Civ.  Code,  §  1287, 
as  an  oral  modification  of  a  written  con- 
tract. Catlett  V.  Stokes,  21  S.  D.  108,  110 
N.  W.  84,  affirmed  on  rehearing  in  23  S. 
D.  216,  121  N.  W.  103. 


3.  To  Answer  for  Debt  of  Another. 

Sufficiency  of  evidence  as  to,  see  Evidence, 

864. 
Question  for  jury  as  to,  see  Trial,  159. 

43.  Under  S.  D.  Rev.  Civ.  Code,  §  1973, 
providing  that  a  promise  to  answer  for  an- 
other's obligation  is  an  original  undertak- 
ing where  the  promisor  receives  assets  to 
be  applied  in  satisfaction  of  such  obliga- 
tion, a  promise  to  pay  another's  account  is 
an  original  undertaking  where  a  contract 
existed  between  the  debtor  and  the  promisor 
whereby  the  latter  agreed  to  answer  for  the 
former's  obligations  and  received  from  him 
his  assets  in  the  nature  of  book  accounts 
and  bills  receivable.  Grimsrud  Shoe  Co.  v. 
Jackson,  22  S.  D.  114,  115  N.  W.  656. 

44.  An  oral  promise  to  pay  for  goods  fur- 
nished at  the  promisor's  request  to  a  third 
person  is  not  valid  if  the  transaction  is 
wholly  or  partly  upon  the  credit  of  the  third 
person  so  that  he  is  in  any  degree  liable, 
so  as  to  create  a  debt  against  him  io  which 
the  oral  promise  is  merelv  collateral.  Wood 
V.  Dodee,  23  S.  D.  95,  120  N.  W.  774. 

45.  Where  a  father  contracts  for,  and 
credit  is  extended  to  him  on,  the  purchase 
of  lumber  for  a  dwelling  house  for  his 
daughter  and  son-in-law,  the  father  is  pri- 
marily liable,  and  his  indebtedness  is  orig- 
inal and  need  not  be  evidenced  by  writing, 
and  involves  no  provision  of  the  statute  of 
frauds.  Atlas  Lumber  &  Coal  Co.  v.  Flint, 
20  S.  D.  118,  104  N.  W.  1046. 
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[Cited  in  note  in  126  Am.  St.  Rep.  492, 
on  contract  to  answer  for  or  pay  debt 
of  another  within  statute  of  frauds.] 

40.  A  merchant  cannot  under  S.  D. 
Rev.  Civ.  Code,  §  1973,  recover  from  a  farm 
lessor  for  goods  furnished  the  lessee  upon 
the  lessor's  oral  promise  to  pay  therefor, 
where  there  is  no  evidence  to  show  any  re- 
lation between  the  lessor  and  lessee  mak- 
ing it  to  interest  of  the  'lessor  to  have 
the  goods  furnished,  no  evidence  to  explain 
away  the  prima  facie  proot  that  credit  was 
given  the  lessee,  as  shown  by  the  books  of 
the  merchant  by  charging  -the  goods  to  les- 
see, and  there  is  no  evidence  that  when  fur- 
nishing the  goods  the  merchant  relied  upon 
the  lessor's  promise.  Wood  v.  Dodge,  23 
S.  D.  95,  120  N.  W.  774. 

4.  Agreements    Concerning   Real   Property, 
a.  In  General. 

Effect  of  statute  of  frauds  on  equitable  doc- 
trine of  estoppel,  see  Kstoppel,  9. 

Presumption  as  to  acceptance  of  trust  in 
land  being  in  writing,  see  Evidence,  204. 

Best  and  secondary  evidence  to  prove  con- 
tract, see  Evidence,  276. 

Sufficiency  of  evidence  of  parol  gift,  see 
Evidence,  911-914. 

Parol  trusts,  see  Trusts,  1.  b. 

47.  An  interest  may  be  shown  in  real  es- 
tate through  a  partnership  agreement  rest- 
ing   in    parol    only.      Hardin    v.    Hardin, 

—  S.  D.  — ,  129  N.  W.  108. 

48.  An  agreement  between  two  or  more 
persons  to  explore  the  public  donmin  and 
discover  and  locate  mining  claims  for  the 
joint  benefit  of  the  contracting  parties  is 
not  within  the  statute  of -frauds  and  need 
not    be    in    writing.      Hardin    v.    Hardin, 

—  S.  D.  — ,  129  N.  W.  108. 

49.  Where  a  corporation  is  authorized 
by  the  legislature  to  acquire  land,  with  the 
consent  of  the  owner,  it  may  be  provided 
that  such  consent  need  not  be  evidenced  in 
writing,  or  a  writing  may  be  required,  as 
the  legislature  may  see  fit.  Spawn  v.  South 
Dakota  C.  R.  Co.  —  S.  D.  — ,  127  N.  W. 
648. 

50.  A  railway  right  of  way  across  the 
land  of  another  may  be  held  as  an  ease- 
ment or  under  absolute  title  to  the  land, 
either  of  which  constitutes  an  interest  in 
land,  un'er  the  statute  of  frauds,  S.  D. 
Civ.  Code,  §§  488,  921,  922,  938,  1238. 
Spawn  V.  South  Dakota  C.  R.  Co.  —  S. 
D.  — ,  127  N.  W.  648. 

51.  An  agreement  by  which  one  agrees 
for  a  fixed  compensation  to  purchase  land 
for  another  at  public  sale,  and  to  advance 
the  purchase  money,  which  is  to  be  repaid 
him  immediately  upon  ascertaininpr  its 
amount,  is  a  contract  of  agency,  not  within 
the  statute  of  frauds;  and  an  action  at  law 
to  recover  damages  may  be  maintained  by 
the  principal  where  the  agent  bids  in  the 
land  in  his  own  name  and  refuses  to  con- 
vey it  to  the  principal.  Schmidt  v.  Beisek- 
er,  14  N.  D.  .587,  5  L.R.A.(N.S.)  123,  116 
Am.  St.  Rep.  706,  105  W.  W.  1102. 


Ammlment  or  modlfleatlon  by  paroL. 

62.  A  written  contract  tor  the  sale  of 
real  estate  may  be  annulled  by  parol,  or 
abandoned  by  the  parties  thereto.  Haugen 
V.  Skiervheim,  13  N.  D.  616,  102  N.  W. 
311. 

63.  A  party  to  a  written  contract  for  th* 
sale  of  land  may  waive  his  rights  there- 
under by  parol,  and  the  contract  may  be 
annulled  and  abandoned  and  extinguished 
by  parol.  Wadge  v.  Kittleson,  12  N.  D. 
452,  97  N.  W.  866. 

64.  The  parol  modification  of  a  written 
contract,  followed  by  the  delivery  and  ac- 
ceptance of  a  deed  in  accordance  therewith, 
constitutes  an  alteration  of  the  written  con- 
tract by  an  executed  parol  agreement. 
Benesh  v.  Travelers'  Ins.  Co.  14  N.  D.  39, 
103  N.  W.  405. 

66.  Under  N.  D.  Rev.  Codes  1899,  §  3936, 
providing  that  "a  contract  in  writing  may 
be  altered  by  a  contract  in  writing  or  by 
an  executed  oral  agreement,  and  not  other- 
wise," a  written  contract  for  the  sale  of 
real  estate  cannot  be  modified  by  an  un- 
executed oral  agreement,  although  the  modi- 
fication pertains  only  to  the  performance 
of  the  contract.  Cughan  v.  Larson,  13  N. 
D.  373,  100  N.  W.  1088. 

66.  Under  a  statute  providing  that  a 
written  contract  may  be  altered  by  a  eon- 
tract  in  writing  or  by  an  executed  orat 
agreement,  where  the  defendant  had  a  lease- 
under  which  he  might  plant  and  sow  the 
lands  to  such  crops  as  he  might  deem  prop- 
er, the  relinquishment  by  him  of  such  right 
and  the  planting  of  all  the  available  lands 
to  corn,  was  an  execution  of  an  oral  asree- 
ment  within  the  meaning  of  the  stntuta. 
Jones  V.  Longerbeam,  22  S.  D.  625,  119  N. 
W.  1000. 

h.  Agent's  Authority. 

Sufficiency  of  writing,  see  infra,  I.  e,  6. 
See  also  Landlord  and  Tenant,  5. 

57.  Authority  to  insert  grantee's  name  in- 
a  deed,  left  blank  must  be  in  writing. 
Ormsby  v.  Johnson,  —  S.  D.  — ,  124  N.  W. 
436. 

58.  An  agreement  in  writing  affecting- 
land,  executed  by  an  agent,  is  invalid  under 
the  provisions  of  S.  D.  Rev.  Civ.  Code, 
8  1238,  where  the  authority  of  the  agent 
is  not  also  in  writing.  Dal  v.  Fischer,  20 
S.  D.  426,  107  N.  W.  534. 

59.  A  written  memorandum  of  an  agree- 
ment to  purchase  and  procure  a  deed  of  real 
property  for  another  is  not  required,  as  the- 
one  agreeing  to  purchase  acts  as  asrent  for 
the  other,  and  in  procuring  a  deed  in  his 
own  name  becomes  trustee  by  operation  of 
law.  Morris  v.  Reigel,  19  S.  D.  26,  101  N. 
W.  1086. 

60.  Under  S.  D.  Rev.  Civ.  Code.  8  1238, 
subd.  5,  it  is  essential  to  the  validity  of  a 
written  contract  for  the  sale  of  real  prop- 
erty executed  by  an  agent,  that  the  author- 
!tv  of  the  agent  to  sien  the  same  shall  be- 
evidenced  bv  a  writing  subscribed  by  the 
principal.  Lichty  ▼.  Daggett,  23  S.  D.  380^ 
121  N.  W.  862. 
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61.  An  owner  of  land  who  by  letters  ap- 
points another  his  agent  to  Una  a  purchaser 
able,  ready  and  willing  to  enter  into  a  con- 
tract to  purchase  land  on  prescribed  terms, 
gives  only  the  ordinary  authority  therefor 
tiiat  is  vested  in  a  real  estate  broker  with 
whom  the  land  is  listed  lor  sale,  and  such 
letters  do  not  authorize  a  sale  within  S.  D. 
Civ.  Code,  §  1238,  subd.  5,  making  a  con- 
tract for  sale  by  an  agent  invalid  unless 
the  authority  therefor  be  in  writing  sub- 
Mribed  by  the  party  sought  to  be  charged. 
Purkey  v.  Harding,  23  S.  D.  632,  123  N.  W. 
69. 

82.  Under  S.  D.  Rev.  Civ.  Code,  §  1667, 
providing  that  leases  of  land  shall  be  in 
writing  and  shall  be  void  if  entered  into 
by  an  agent  whose  authority  is  not  evi- 
denced 1^  a  written  instrument  signed  by 
the  principal  and  §  1670  providing  that  the 
ratification  of  the  acts  ot  the  agent  is  not 
valid  unless  the  principal  at  the  time  of 
such  ratification  has  power  to  confer  au- 
thority to  do  such  acts,  a  lease  executed  by 
an  agent  without  written  authority  is  void 
and  tne  subsequent  ratification  by  the  prin- 
cipal after  he  had  disposed  of  his  interest 
in  the  land  did  not  render  such  lease  valid. 
Dubbs  V.  Atlas  Elevator  Co.  22  S.  D.  22G, 
ii7  N.  W.  128. 

0.  For  Sale  or  Lease. 

Effect  of  part  performance,  see  infra,  I.  e, 
6. 

Right  to  daim  homestead  in  land  under 
oral  contract  for  its  purchase,  see 
Homestead,   8-10. 

Specinc  performance  of  contract,  see  Specific 
Performance,  I.  f. 

See  also  supra,  35a,  62;  Landlord  and  Ten- 
ant, 6. 

63.  Present  title  to  standing  timber  can- 
not be  transferred  by  an  oral  contract, 
though  such  may  have  been  the  intention  of 
the  parties,  but  a  license  to  enter  and  re- 
move such  timber  may  rest  in  parol.  Polk 
V.  Carney,  21  S.  D.  205,  130  Am.  St.  Rep. 
719,  112  N.  W.  147. 

64.  An  oral  lease  for  a  term  of  one  year 
to  commence  at  a  future  date  is  not  in- 
valid, under  S.  D.  Rev.  Civ.  Code,  1903, 
!  1238,  requiring  certain  contracts  to  be  in 
writing,  among  others  "An  agreement  that, 
by  its  terms,  is  not  to  be  performed  within 
«  year  from  the  making  thereof;"  and  "An 
ai^'eement  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  prop- 
erty, or  of  an  interest  therein."  Paulton  v. 
Kreiser,  18  S.  D.  487,  101  N.  W.  46,  5  A. 
t  £.  Ann.  Cas.  827. 

5.  Sufficiency  of  Writing. 

Safficiency  of  description  of  property  in 
deed,  see  Deeds,  26-27. 

65.  An  instrument  execiifpd  bv  one  nartv 
and  accepted  by  another  and  acted  upon  by 
kim,  is  admissible  in  evidence  a^ninst  t''e 
one  not  signing.  Reed  v.  Coughran,  21  S. 
D.  257,  111  N.  W.  659.  I 


66.  An  executory  contract  for  the  sale  of 
land  sufficiently  describes  the  property  to 
be  conveyed  where  a  method  is  provided  in 
the  contract  for  determining  the  particular 
property  to  be  transferred.  Schuyler  v. 
Wheelon,  17  N.  D.  161,  116  N.  W.  269. 

67.  In  the  absence  ot  proof  that  the  party 
had  another  ranch  in  the  vicinity,  a  de- 
scription of  property  as  "my  ranch  at  Buf- 
falo Uap,"  is  sutiicient  in  a  contract  to  sell 
land  by  an  agent.  Tilden  v.  Smith, 
—  S.  D.  — ,  124  N.  W.  841. 

68.  An  executory  contract  for  the  sale  of 
an  interest  in  certain  real  property  for 
townsite  purposes,  not  exceeding  thirty 
acres  in  extent,  to  be  selected  and  platted 
into  blocks  and  lots  by  the  grantee  from  a 
larger  tract,  which  is  specifically  described, 
is  nc/t  void  on  account  of  uncertainty  of 
description.  Schuyler  v.  Wheelon,  17  N. 
D.  161,  116  N.  W.  259. 

69.  A  contract  between  holders  of  bonds 
secured  by  a  common  mortgage  that  one 
of  them  would  hold  the  title  to  200  acres 
of  land  of  a  specified  company  at  a  desig- 
nated city  within  the  state,  together  with 
the  payment  thereon,  bid  off  by  him  at 
sale  on  foreclosure  of  a  lien  which  was  su- 
perior to  that  of  the  mortgage,  is  void  for 
indefiniteness  of  description  of  the  land 
intended  to  be  covered,  where  the  mortgage 
covered  only  160  acres  of  the  land  and  the 
entire  amount  purchased  was  360  acres. 
Booker  v.  Crocker,  66  C.  C.  A.  627,  132  Fed. 
7. 

6.  Effect  of  Part  Performance. 

Sufficiency  of  evidence  of  part  performance 

making  parol  gift  valid,  see  Evidence, 

911-014. 
Necessity  of  performance  by  wife  to  obtain 

rights  in  homestead  under  contract  of 

husband,  see  Homestead,  8. 
Effect  on  right  to  specific  performance,  see 

Specific  Performance,  28-31. 
See  also  supra,  66. 

70.  The  part  performance  or  making  of 
valuable  improvements  relied  on  to  take  a 
parol  gift  of  land  out  of  the  statute  of 
frauds  must  be  such  as  indicates  an  accept- 
ance of  the  gift  on  the  terms  on  which  it 
is  claimed  to  have  been  made,  and  such  as 
are  fairly  referable  to  no  other  arrange- 
ment or  understanding.  Losue  v.  Langan, 
81  C.  C.  A.  271,  151  Fed.  455. 

71.  A  pnrol  gift  of  real  estate  from  par- 
ent to  child  will  be  sustained,  regardless  of 
the  statute  of  frauds,  provided  the  child 
on  the  strength  of  such  gift  has  taken  pos- 
session of  the  premises  and  made  valuable 
and  permanent  improvements  thereon.  Cook 
V.  Cook,  —  S.  D.  — ,  123  N.  W.  693. 
Iieases. 

72.  A  parol  agreement  for  the  leasing  of 
reni  estate  for  a  longer  period  than  one 
year  does  not  become  an  executed  contract, 
and  therefore  valid,  w'>en  no  possession  is 
taken  under  such  aereement,  and  the  rental 
for  one  year  is  assumed  to  be  paid  by  in- 
dorsing the  amount  of  the  annual  rent  upon 
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a  past-due  note.    Merchants'  State  Bank  t. 
Ruettell,  12  N.  D.  519,  97  N.  W.  853. 

73.  Plaintiff  claims  to  have  purchased  a 
farm  from  defendant,  who  was  and  still 
remains  in  actual  poaseasion,  by  an  oral 
contract  only.  The  trade  was  not  made  at 
the  farm,  and  the  plaintiff  did  not  even  go 
upon  the  premises,  but  claims  a  part  per- 
formance by  reason  of  an  oral  contract  en- 
tered into  with  defendant,  after  the  con- 
tract of  purchase  and  sale  was  made,  to 
lease  the  premises  back  to  defendant  for 
a  term  less  than  one  year.  Held,  there  be- 
ing no  physical,  actual  change  of  posses- 
sion, the  defendant  being  in  actual  occu- 
pancy of  the  premises  when  the  contracts 
were  made,  and  continuing  to  occupy  them 
until  the  trial  of  this  action,  and  never 
having  admitted  plaintiff  into  possession 
of  any  part  thereof,  that  the  oral  lease 
does  not  constitute  such  part  performance 
as  is  necessary  to  take  the  transaction  out 
of  the  statute  of  frauds.  Muir  v.  Chand- 
ler, 16  N.  D.  651,  113  N.  W.  1038. 

Sole  of  ohatteL 

74.  An  oral  contract  of  sale,  to  satisfy 
the  statute  of  frauds  requires  a  delivery  of 
the  property  accompanied  by  an  acceptance 
thereof.  Reeves  &  Co.  v.  Bruening,  13  N.  D. 
167,  100  N.  W.  241. 


II.  CONSTBUCTIOIT. 

tr 
a.  General  RuU*. 

Contract  limiting  carrier's  liability,  see 
'  Carriers,  II.  b,  6. 

Construction  of  insurance  policy,  see  Insur- 
ance, II.  d. 

Question  for  court  or  jury  as  to,  see  Trial, 
IV.  g,  h. 

75.  The  practical  Interpretation  placed 
on  a  contract  by  the  acts,  conduct,  and  dec- 
larations of  the  parties  thereto  is  of  con- 
trolling force.  Moore  v.  Beiseker,  77  C.  C. 
A.  545,  147  Fed.  367. 

76.  A  contract  will,  where  there  is  any 
doubt  as  to  its  true  meaning,  be  construed 
most  strongly  against  the  party  responsible 
for  its  language.  Christian  v.  First  Nat. 
Bank,  84  C.  C.  A.  53,  155  Fed.  705. 

77.  Courts  of  equity  will  not  be  controlled 
by  the  name  given  to  a  transaction  or 
<locument  by  the  parties,  but  will  scrutinize 
the  transaction  or  document  and  the  con- 
tract of  the  parties  in  reference  thereto, 
to  ascertain  what  the  parties  intended  it  to 
be.  Wisner  v.  Field,  15  N.  D.  43,  106  N.  W. 
38. 

78.  When  a  contract  is  fairly  open  to  two 
constructions  it  is  legitimate  to  adopt  the 
one  which  equity  would  favor.  Christian 
v.  First  Nat.  Bank,  84  C.  C.  A.  53,  155  Fed. 
TO.';. 

79.  In  construing  evidence  it  is  proper  for 
the  court  to  place  itself  in  the  position  of 
the  parties  at  the  time  the  contract  was  en- 
tered into  and  to  take  into  consideration  the 


object  and  purpose  of  the  contract.    Tosaini 
V.  Donahue,  22  S.  D.  277,  117  N.  W.  148. 
Olvias  effect  to  intemtioa  of  tke  par- 
ties. 

80.  Effect  must  be  given  to  the  intention 
of  the  parties  in  construing  a  contract 
Christian  v.  First  Nat.  Bank,  84  C.  C.  A. 
53,   156  Fed.   706. 

81.  Under  N.  D.  Rev.  Codes  1905,  §§ 
5340,  6347,  a  contract  must  be  interpreted 
so  as  to  give  effect  to  the  mutual  intention 
of  the  parties  as  it  existed  at  the  time  of 
contracting  so  far  as  the  same  is  ascertain- 
able anl  lawful,  and  must  receive  such  an 
interpretation  as  will  make  it  lawful,  opera- 
tive, definite  reasonable  and  capable  of  be- 
ing carried  into  effect.  Young  v.  Metcalf 
Land  Co.  18  N.  D.  441,  122  N.  W.  1101. 

b.  Entirety  or  8eparablene*». 

82.  Plaintiff,  under  a  verbal  contract  sold 
and  delivered  to  S.  200  bushels  of  seed  wheat 
at  76  cents  per  pushel  and  60  bushels  of 
seed  flax  at  $2  per  bushel,  and  filed  one  lien 
statement  for  the  total  purchase  price, 
claiming  a  lien  indiscriminately  upon  the 
crops  produced  from  such  seed  for  the  entire 
amount  due  him  under  the  contract,  but 
stating  the  number  of  bushels  of  each  kind 
of  grain  and  the  price  per  bushel.  Held, 
that  the  contract  is  not  entire,  but  is  divis- 
ible. Schlosser  v.  Moores,  16  N.  D.  186, 
112  N.  W.  78. 

c.  Conditions;  Time. 

Conflict  of  laws  as  to,  see  Conflict  of  Laws, 

3. 
See  also  infra,  146-160,  160,  165. 

83.  The  grounds  upon  which  a  contract 
may  be  forfeited  must  be  contained  in  the 
contract ;  and  a  contract  will  not  be  extend- 
ed by  construction  to  include  other  grounds 
than  those  specified  in  it.  Bennett  v.  Glas- 
pell,  16  N.  D.  239,  107  N.  W.  46. 

84.  Whether  stipulations  in  a  contract  are 
conditions  precedent  to  a  right  to  enforce 
performance  is  to  be  determined  by  the 
intention  of  the  parties,  derived  from  the 
contract  itself,  by  application  of  common 
sense  to  each  particular  case  rather  than  by 
technical  rules  of  construction.  Stipulations 
in  a  contract  should  not  be  construed  as 
conditions  precedent,  unless  that  construc- 
tion is  necessary  by  the  terms  of  the  eon- 
tract.  Walker  v.  Stimmel,  16  N.  D.  484, 
107  N.  W.  1081. 

Time. 

Contract  for  purchase  of  land,  see  Vendor 

and   Purchaser,   43-48. 
Effect  of  lapse  of  time  on  right  to  specific 

performance    of   contract,    see    Specific 

Performance,  I.  h. 
See  also  Specific  Performance,  35,  36. 

85.  In  an  option  contract  time  is  neces- 
sarily material,  whether  or  not  so  specified 
therein.  Hansohka  v.  Vodopich,  20  S.  D. 
551,  108  N.  W.  28. 

86.  Time  may  be  of  the  essence  of  a  con- 
tract, though  the  contract  does  not  expressly 
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ao  provide,  when  other  conditions  manifest    be  as  of  the  essence  of  the  contract.    There 


its  importance.    Owen  v.  Giles,  85  C.  C.  A. 
189,  157  Fed.  825. 

87.  In  an  option  contract  time  is  nec- 
essarily of  the  essence  of  the  agreement,  and 
a  tender  or  offer  of  payment  must  in  effect 
be  made  within  the  time  specified  in  the 
contract  bj  the  party  seeking  to  enforce  it. 
Herman  v.  Winter,  20  S.  D.  106,  105  N.  W. 
467. 

d.  Particular  Words,  Phrases,  and  Cases. 

Construction  of  warranty  on  sale  of  machine, 

see  Sale,  31. 
Provisions  as  to  manner  of  shipping  goods 

sold,  see  Sale,  42. 

1.  Contracts  Relating  to  Real  Property. 

Contract  with  broker,  see  Brokers,  2. 
Contracts  as  to  real  property,  see  Vendor 
and  Purchaser. 

88.  The  fact  that  a  deed  is  referred  to  as 
collateral  security  will  not  conclusively 
stamp  the  transaction  as  a  security  trans- 
action. Wisner  v.  Field,  15  N.  D.  43,  106 
N.  W.  38. 

89.  Under  a  contract  to  convey  land, 
whereby  the  vendor  covenanted  to  convey 
by  vendor  "sold  and  agreed  to  convey,"  but 
cure  title  in  himself,  as  a  tender  of  a  deed 
of  any  other  person  would  not  be  a  com- 
pliance with  tne  contract,  unless  the  pur- 
chaser has  waived  his  right  to  a  deed  from 
his  vendor.  Weitzel  v.  Leyson,  23  S.  D.  367, 
121  N.  W.  868. 

90.  A  contract  for  the  sale  of  land  where- 
by vendor  "sold  and  agreed  to  convey,"  but 
stating  that  said  sale  wag  "made  subject  to 
the  approval  of  the  owner  of  said  land," 
is  one  whereby  the  vendor  covenanted  to 
convey  certain  lands  of  which  he  was  not 
then  the  owner,  and  is  not  a  contract  pro- 
viding that  some  person  or  persons  un- 
named, who  are  the  owners  of  the  land,  have 
sold  and  will  convey  the  same.  Weitzel  v. 
Leyson,  23  S.  D.  367,  121  N.  W.  868. 

91.  A  contract  to  sell  land  stated  that 
the  vendor  "sold  and  agreed  to  convey," 
bnt  contained  the  provision:  "And  said 
■ale  is  made  subject  to  the  approval  of  the 
owner  of  said  land."  In  a  suit  to  recover 
purchase  money  paid,  on  rescission  of  the 
contract  for  failure  of  title.  Held :  that  said 
provision  was  inserted  as  a  protection  to 
the  vendor  if  the  owner  refused  to  convey 
title  to  him,  whose  effect  was  to  terminate 
the  contract  providing  the  owner  should 
refuse  to  convey;  and  the  vendor  being  un- 
able to  procure  4he  title  from  the  owners 
was  placed  where  he  could  not  comply  with 
the  i^eement  to  convey,  and  rendered  him- 
«elf  liable  to  sit  thereon.  Weitzel  v.  Ley- 
Bon,  23  S.  D.  367,  121  N.  W.  868. 

92.  In  a  contract  to  convey  land  subject 
to  the  approval  of  the  owner,  upon  which  a 
payment  of  $1,000  was  made  and  another 
payment  was  to  be  made  on  delivery  of  the 
deed,  do  time  was  fixed  for  the  delivery  of 
the  deed  nor  for  the  additional  payment, 
bat  the  contract  provided  that  time  should 


was  a  further  agreement  that  unless  title 
could  be  made  good  within  90  days  from 
date  such  additional  payment  became  due  the 
contract  should  be  void  and  the  first  pay- 
ment made  be  refunded.  Held :  that  vendor 
had  a  reasonable  time  to  execute  and  ten- 
der the  deed,  and  during  such  time  could  not 
be  placed  in  default  by  a  tender  of  the  pur- 
chase money;  and  as  it  was  clear  it  was 
understood  title  was  in  third  parties,  the 
vendor  was  entitled  to  a  reasonable  time 
within  which  to  procure  such  title  before 
delivering  the  deed,  under  S.  D.  Rev.  Civ. 
Code,  §  1266,  but  that  after  a  reasonable 
time  had  elapsed  the  vendor  was  bound  to  be 
ready  to  convey  by  a  proper  deed  full 
title  of  the  land,  the  only  extension  to  which 
he  would  be  entitled,  being  that  upon  tender- 
ing a  proper  deed,  if  for  any  reason  that 
title  was  defective,  he  would  have  90  days  to 
perfect  same,  and  if  then  imperfect,  the  pur- 
chase money  should  be  refunded.  Weitzel 
V.  Leyson,  23  S.  D.  367,  121  N.  W.  868. 

03.  An  agreement  to  exchange  lands  is 
not  a  contract  of  sale  within  the  definition 
thereof  in  South  Dakota  Civil  Code,  al- 
though the  value  of  the  lands  of  both  parties 
which  were  exchanged  were  stated  in  terms 
of  money,  where  no  consideration  for  either 
was  paid  in  cash,  but  the  sole  consideration 
was  the  transfer  of  one  for  the  other.  Steere 
V.  Gingery,  21  S.  D.  183,  110  N.  W.  774. 

94.  An  agreement,  made  and  entered  in- 
to by  and  between  K.,  agent,  party  of  the 
first  part  and  H.,  party  of  the  second  part, 
and  signed  K.,  by  G.,  and  H.,  with  a  stipu- 
lation by  which  the  party  of  the  first  part 
covenants  and  agrees  to  convey  and  to  as- 
sure to  the  second  party  in  fee  simple, 
clear  of  all  encumbrances  whatever,  by  a 
good  and  sufficient  deed  certain  land,  and 
that  if  the  purchaser  refuses  to  carry  out 
the  contract  he  will  be  liable  for  any  dam- 
ages said  K.  sustains,  is  the  agreement  of  K. 
and  not  of  his  principal,  although  the  words 
"subject  to  ratification  of  the  owner  of  the 
land"  are  used  therein.  Hardman  v.  Kel- 
ley,  19  S.  D.  608,  104  N.  W.  272. 

95.  A  contract  for  the  sale  of  property  on 
the  payment  of  a  certain  amount  down  and 
balance  in  30  days,  and  not  an  option 
contract,  was  created  by  a  vendor's  accept- 
ance of  a  vendee's  offer,  giving  the  vendee  an 
equitable  right  to  specific  performance,  the 
circumstances  being  as  follows:  After  con- 
siderable correspondence  in  all  of  which 
the  vendor  stated  that  he  only  desired  to 
give  an  option  contract,  but  the  vendee  had 
declined  to  accept  an  option  contract,  but 
desired  to  make  an  ordinary  contract  for 
the  purchase  of  the  property,  the  vendee 
wrote  the  vendor:  "I  wrote  you  on  the 
3d  that  I  would  take  the  land  .  .  . 
You  wired  that  I  could  have  it.  .  .  . 
Enclosed  find  $50.  Same  to  apply  on  the  pur- 
chase, and  the  balance  $550  to  be  cash  on  or 
before  thirty  days,"  to  which  vendor  replied : 
"I  have  your  favor  of  the  9th,  inclosing 
check  for  $50,  being  earnest  money.  .  .  . 
I  sent  you  option  contract  yesterday,  which 
kindly  return  and  I  will  then  execute  it 
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and  return  it  to  you."  The  vendor  retaining 
the  $50,  and  no  formal  contract  being  exe- 
cuted. Uobart  v.  Frederiksen,  20  S.  D. 
248,  105  N.  W.  168. 

96.  A  contract  by  which  a  grantee  of  cer- 
tain property  obligates  himself,  his  heirs, 
executors,  administrators  and  assigns,  to 
satisfy  certain  encumbrances  thereon  and 
pay  the  grantor  an  annuity,  binds  the  as- 
signee or  purchaser  of  the  property  from 
the  grantee  to  the  performance  of  the  con- 
tract obligations  where  no  personal  service 
or  maintenance  on  the  part  of  the  original 
grantee  was  required,  and  th»  grantor  was 
not  to  become  a  member  of  his  family.  Hur- 
ley V.  McCallister,  19  S.  D.  381,  103  N.  W. 
044. 

[Cited  in  note  in  130  Am.  St.  Rep.  1043, 
1046,  1050,  1053,  on  conveyances  in  con- 
sideration of  support.] 

97.  Removable  betterments  placed  upon 
mining  property  by  the  purchaser  thereof, 
and  not  merely  the  shaft  and  drifts,  are 
covered  by  a  contract -of  sale  of  certain  min- 
ing claims  which  provided  that  all  improve- 
ments placed  upon  the  land  by  the  pur- 
chaser shall  be  retained  by  the  vendor  as 
rent  for  the  occupation  of  the  property  in 
case  of  the  failure  of  the  former  to  com- 
ply with  the  terms  of  the  contract,  and  as 
damages  arising  from  a  breach  of  the  con- 
tract to  purchase.  Smith  v.  Detroit  &  D. 
Gold  Min.  Co.  17  S.  D.  413,  97  N.  W.  17. 
Cropper's   ooatraot. 

98.  Under  a  cropper's  contract  whereby  it 
is  provided  that  the  title  and  possession  of 
the  grain  shall  remain  in  the  landlord 
until  the  performance  of  certain  conditions 
by  the  cropper  no  title  upon  which  the  crop- 
per can  base  an  action  for  conversion  passes 
until  separation  and  delivery  of  his  share. 
Simmons  v.  McConville,  —  N.  D.  —  ,  126 
N.  W.  304. 

2.  Contracts  for  Service;  Affenoy, 

99.  The  provision  in  a  contract  for  com- 
mission on  the  sale  of  land,  "for  all  buyers 
secured  by"  plaintiff,  does  not  materially 
qualify  the  following  provisions  that  the 
owner  agreed  to  pay  "for  services  rendered  in 
sales  of  land  made  by  the  assistance  of"  the 
broker  although  such  first  provision  was 
written  and  the  other  printed.  Wyckoff  v. 
Kerr,  —  S.  D.  — ,  123  N.  W.  733. 

100.  A  contract  for  the  sale  of  farm  ma- 
chinery provided  that  the  defendant  was  to 
have  the  right  to  sell  the  machinery  manu- 
factured by  the  plaintiff,  the  machines  to  be 
shipped  f.  o.  b.  at  the  seller's  place  of  busi- 
ness, upon  a  term  of  credit,  the  terms  of 
payment  being  provided  in  the  terms  of 
the  contract,  and  upon  a  failure  to  comply 
with  the  terms  of  the  contract  the  whole 
list  to  fall  due  immediately,  and  the  credit 
to  expire.  Settlement  to  be  made  by  the 
first  of  the  next  May.  Held,  that  such  a 
contract  constituted  a  conditional  sale  con- 
tract and  not  a  contract  of  a-jencv.  Poirier 
Mfg.  Co.  V.  Kitts,  18  N.  D.  556,  i20  N.  W. 
558. 

101.  Where  the  owners  of  certain  min- 


ing claims  entered  into  an  agreement  with 
one  G.  who  was  part  owner  of  the  claims, 
whereby  all  the  claims  were  conveyed  to  G. 
for  him  to  obtain  the  patents  for  all  the 
claims,  and  he  was  then  to  pay  the  owners 
a  certain  price  for  their  claims  or  recon- 
vey  them  to  the  former  owners,  and  it  was 
further  agreed  that  G.  should  not  be  bound 
for  the  costs  of  patenting  unless  the  property 
should  be  purchased  and  the  costs  ot  the  pat- 
enting paid  by  M.,  but  if  M.  failed  to  pur- 
chase then  all  the  owners  were  to  pay  their 
proportionate  share  of  such  expense  and  M. 
entered  into  a  contract  to  purchase  and  em- 
ployed a  surveyor  to  survey  the  claims,  but 
did  not  pay  him  for  such  services,  and  the 
surveyor  refused  to  deliver  the  field  notes 
until  he  was  paid,  and  the  attorney  in  charge 
of  the  patent  proceedings  told  him  that  if  M. 
would  not  pay,  the  rest  would  under  the 
above  agreement,  and  the  field  notes  were 
delivered  and  used  in  obtaining  a  patent  in 
G's  name,  G.  was  not  liable  for  such  serv- 
ices, although  he  accepted  the  patent,  and 
S.  D.  Rev.  Civ.  Code,  §  1218,  provides  that 
an  acceptance  of  the  benefits  of  a  contract 
for  the  benefit  of  a  third  party  makes  tln^ 
acceptor  liable  for  the  obligations.  Fish  i. 
H.  Co.  V.  Xew  England  Homestake  Co.  — 
S.  D.  — ,  130  N.  W.  841. 

102.  Where  a  contract  provides  that  the 
party  who  fails  to  comply  therewith  shall 
pay  the  other  party  a  stated  sum  as  liqui- 
dated damages  for  the  breach,  such  stipu- 
lation will  be  construe  to  refer  to  a  total 
breach  of  the  contract  and  not  to  a  breach  in 
some  minor  particular,  unless  the  language 
of  the  agreement  is  explicit  to  the  contrary. 
Raymond  v.  Edelbrock,  15  N.  D.  231,  107  N. 
W.  194. 

103.  If  an  animal  belonged  to  the  de- 
fendant, the  plaintiff  could  not  arbitrarily 
say  that  the  defendant  was  not  the  owner 
and  retain  the  same  as  his  own,  under  a 
contract  whereby  defendant  sold  his  brand 
to  the  plaintiff,  defendant  to  have  his  horses 
on  the  range,  of  which  plaintiff  was  to  be 
the  judge.  Belknap  v.  Belknap,  20  S.  D. 
482,  107  N.  W.  692. 

104.  "Stock  of  goods,"  as  used  in  a  con- 
tract wherein  defendant  sold  plaintiff  a 
stock  of  goods,  drugs,  notions  and  fixtures, 
in  a  certain  store,  the  plaintiff  agreeing  to 
pay  an  agreed  sum  down  and  an  additional 
sum  to  be  determined  by  the  amount  of 
invoice  of  said  stock  of  goods,  the  invoice 
to  be  taken  at  the  wholesale  price,  referred 
not  only  to  "goods"  but  to  fixtures  as  well, 
altliouKh  part  of  the  fixtures  were  not  pur- 
chased from  a  wholesale  house  but  were 
made  by  local  carpenters.  Hendrickson  v. 
Anderson,  23  S.  D.  78, 120  N.  W.  765. 

105.  One  who  takes  cattle  to  run  on  his 
range  until  a  certain  date  at  the  agreed 
price  of  $1 .00  per  head  for  all  he  turns  back, 
agreeing  to  turn  back  two  ears  for  each 
animal  killed  by  wolves  is  entitled  in  ab- 
sence of  any  agreement  to  turn  back  all 
cattle  liberated,  to  recover  the  agreed  price 
for  each  animal  turned  back,  although  some 
are  missing.  Miller  y.  Lewis,  17  S.  D.  448, 
97  N.  W.  364. 
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106.  The  omission  Of  the  word  "cars"  in 
3,  contract  providing  for  the  delivery  of  a 
«af«  f.  o.  b.  Leola,  did  not  affect  the  mean- 
ing of  the  abbreviation,  where  the  mutual 
intent  of  the  parties  was  shown  by  the  con- 
tract that  the  ordinary  meaning  of  the  ab- 
breviation was  intended  though  such  word 
was  omitted.  Manganese  Steel  Safe  Co.  v. 
First  SUte  Bank,  —  S.  D.  — ,  125  N.  W. 
572. 

107.  An  agreement  by  a  retiring  partner 
■'not  to  engage  for  the  next  two  years"  in 
the  same  city  in  competition  with  a  busi- 
ness sold,  in  "the  manner  aforesaid,  or  with 
any  partner,  partners,  firm,  company,  or 
corporation  for  the  period  aforesaid,"  is  vio- 
lated by  the  entering  of  such  partner  into 
the  employ,  as  a  managing  clerk,  of  a  third 
person,  whom  such  retiring  partner  was  in- 
strumental in  procuring  to  open  a  rival 
business  adjacent  to  that  of  the  original 
firm,  and  such  violation  should  be  enjoined 
at  the  suit  of  the  purchasing  partner.  Sie- 
gel  V.  Marcus,  18  N.  D.  214,  20  L.R.A. 
(N5.)  769,  119  N.  W.  358. 

Sale  of  corporate  stock. 

108.  Covenants  in  a  contract  for  the  sale 
of  275  out  of  400  shares  of  stock  in  a  cor- 
poration, the  par  value  of  the  entire  stock 
beini;  $40,000,  that  the  financial  condition 
of  the  company  at  the  time  of  the  delivery 
of  the  stock  in  goods,  accounts  and  moneys 
shall  aggregate  $40,000,  plus  any  profits 
that  may  have  accrued  since  the  commence- 
ment of  the  business,  less  the  legitimate  ex- 
penses of  the  company,  and  that  there  are  no 
outstanding  obligations  or  liabilities  of  the 
company  excepting  what  it  owes  for  goods, 
moneys  or  accounts  representing  the  full 
amount  of  moneys  paid  in  for  capital  stock 
or  for  the  $40,000  less  current  expenses  paid 
and  plus  any  profits  that  may  have  accrued 
since  the  commencement  of  business,  do  not 
mean  that  the  property  represented  by  the 
corporation  should  equal  $40,000  or  the 
par  value  of  its  capital  stock.  Issenhuth  v. 
Ricgel,  20  S.  D.  322,  106  N.  W.  58. 
Sabscriptloas. 

109.  Subscriptions  to  aid  in  the  erection 
of  a  church,  which  read  as  follows:  "In  con- 
sideration of  our  mutual  promise,  we,  the 
nndersigned,  promise  and  agree  to  pay  to 
-  .  .  All  subscriptions  are  due  and  pay- 
able, unless  otherwise  stipulated  on  this 
Kat,  one  half  when  the  contract  for  the  build- 
ing is  let,  and  one  half  when  it  is  inclosed, 
and  it  is  expressly  understood  that  these 
subscriptions  shall  not  be  binding  until 
at  least  six  thousand  dollars  is  subscribed 
or  provided  for  in  aid  of  the  work,"  be- 
came binding  when  $6,000  was  subscribed  or 
provided  for.  Tompkins  v.  Dinnie,  —  N. 
D.  — ,  130  N.  W.  936. 


Meboeb. 

Parol  evidence  as  to  written  contract,  see 
Evidence,  VI. 

110.  A   written    contract    supersedes    or 


incorporates  prior  or  contemporaneous  nego- 
tiations in  reference  to  the  terms  thereof. 
Reeves  A  Co.  v.  Bruening,  13  N.  D.  157,  100 
N.  W.  241. 

111.  A  written  contract  supersedes  all 
prior  or  contemporaneous  oral  agreements 
or  negotiations  relating  to  the  subject-mat- 
ter embraced  therein.  Rieck  v.  Daigle,  17 
N.  D.  365,  117  N.  W.  346. 

112.  An  oral  agreement  is  not  superseded 
by  a  mere  proposed  written  agreement  cov- 
ering the  same  subject-matter,  which  is  to 
take  effect  only  upon  the  approval  of  all 
the  parties  thereto,  where  the  latter  is  not 
signed,  approved  or  acted  upon  by  one  of 
the  parties.  Libby  v.  Barry,  15  N.  D.  286, 
107  N.  W.  972. 

113.  An  oral  agreement  by  a  vendor  of 
land  that  a  note  given  for  part  of  the  pur- 
chase price  should  be  canceled  and  sur- 
rendered to  the  purchaser  if  he  was  re- 
quired to  pay  an  amount  in  dispute  be- 
tween the  vendor  and  a  third  person  is 
merged  in  a  contract  by  which  the  vendor 
agrees  to  protect  the  purchaser  in  the  quiet 
and  peaceable  possession  of  the  property 
purchased,  as  against  any  harm  or  at- 
tempt at  possession  by  such  third  person 
by  reason  of  the  disputed  claim.  Rieck  ▼. 
Daigle,  17  N.  D.  365,  117  N.  W.  346. 


IV.  Valiwtt. 

a.  In  General. 

Formal  requisites,  see  supra,  I. 

First   raising  objection    as  to,   on    appeal, 

see  Appeal  and  Error,  744. 
Validity    of    release   of   expectant    estates, 

see  Expectancy. 
Validity  of  note  given  for  purchase  price  of 

intoxicating  liquor,  see  Bills  and  Notes, 

Contracts  limiting  liability  of  carrier,  see 
Carriers,  11.  D,  6. 

Validity  of  chattel  mortgage,  see  Chattel 
Mortgage,  III. 

Validity  of  contract  for  sale  of  option  to 
corporation  to  be  organized,  see  Cor- 
porations, 17. 

Construction  of  deeds,  see  Deeds,  11. 

Validity  of  deeds,  see  Deeds,  II. 

Effect  of  duress,  see  Duress. 

Estoppel  to  deny  validity,  see  Estoppel,  66. 

Contract  for  repair  of  highway  in  ^baence 
of  funds  to  pay  for  same,  see  High- 
ways,   18. 

Validity  of  separation  agreement,  see  Huf- 
baiid  and  Wife,  42. 

Contract  with  incompetent  person,  see  In- 
competent  Persons. 

Contracts  of  minors,  see  Infants,  2-6. 

Validity  of  contract  for  determining  amount 
of  loss  under  policy  by  arbitration,  see 
Insurance,  105. 

Contract  limiting  time  for  action  on  in- 
surance policy,  see  Insurance,  119,  120. 

Validity  of  mortgage,  see  Mortgage,  I.  e. 

Effect  of  purchaser's  intention  fio  illegally 
resell  intoxicating  liquors,  see  Sale, 
46,  47. 


Digitized  by 


Google 


248 


CONTRACTS,  IV.  b— d. 


Validity  of  school  warrants,  see  Schools,  18. 

Direction  of  verdict  on  questions  of  legal- 
ity,  see   Trial,   264. 

Performance  of  contract  for  purchase  of 
land,  see  Vendor  and  Purchaser,  IL  e. 

114.  Any  unauthorized  contract  entered 
into  by  the  state  capitol  commission,  cre- 
ated by  S.  D.  Laws  1905,  chap.  163,  would 
be  null  and  void  under  S.  D.  Const,  art.  12, 
§  3.  Davenport  v.  Elrod,  20  8.  D.  667,  107 
N.  W.  833. 

116.  A  person  may  contract  to  sell  land 
of  which  he  is  not  the  owner,  and  such  con- 
tract is  in  every  respect  valid  and  binding 
providing  the  purchaser  knows  that  his 
vendor  is  not  the  owner.  Weitzel  v.  Ley- 
son,  23  S..D.  367,  121  N.  W.  868. 

116.  A  contract  providing  that  articles 
sold  shall  be  invoiced  at  wholesale  prices, 
is  not  vitiated  by  the  fact  that  there  are 
more  or  less  articles  to  be  found  therein 
which  were  not  originally  purchased  from 
a  supply  house,  as  invoices  could  readily 
be  made  by  comparison  of  the  home-made 
article  with  articles  for  the  same  purpose 
and  of  similar  design  furnished  by  supply 
houses.  Hendrickson  v.  Anderson,  23  S.  D. 
78,  120  N.  W.  766. 

117.  In  an  action  to  foreclose  a  commis- 
sion mortgage,  it  appeared  that  plaintiif 
secured  for  defendants  a  loan  of  $1,000, 
for  which  they  executed  a  mortgage  and 
note,  and  that  as  consideration  for  obtain- 
ing the  loan,  defendant  g^ve  plaintiff  two 
notes  of  $100  each  and  a  second  mortgage 
to  secure  same,  such  notes  payable  in  in- 
stalments. The  first  note  contained  a 
clause:  "but  if  any  one  of  such  instalments 
shall  not  be  paid  when  due,  then  the  sums 
herein  agreed  to  be  paid  shall  become  due 
and  payable  at  once  and  bear  interest  at 
the  rate  of  12  per  cent,  per  annum  until 
paid,"  but  said  notes  were  not  to  bear  in- 
terest if  installments  were  paid  when  due. 
Held,  the  note  is  valid,  and  the  provision 
for  payment  of  12  per  cent,  interest  did 
not  constitute  a  penalty  under  S.  D.  Kev. 
Civ.  Code,  §  1273,  miucing  penalties  im- 
posed by  contract  for  nonperformance  there- 
of invalid.  Russell  v.  Wright,  23  S.  D. 
338,  121  N.  W.  842.  % 


Note 


b.  Illegality  in  QeneraU 

B  given   to   suppress   criminal   prosecu- 
tion, see  Judgment,  213. 

118,  A  contract  for  the  sale  of  beer  in 
greater  quantities  .than  five  gallons  in  vio- 
lation of  the  South  Dakota  statute,  which 
made  a  sale  thereof  in  such  quantities 
without  a  license  a  misdemeanor,  is  void, 
and  the  seller  could  not  recover  for  the 
price  of  beer  sold  under  such  contract.  Con- 
rad Seinp  Brewing  Co.  v.  Green,  23  8.  D. 
619,  122  N.  W.  662. 

119.  A  contract  entered  into  between  co- 
partners upon  dissolution  of  the  copartner- 
ship, whereby  one  of  the  partners,  for  a 
valuable  consideration,  agrees  not  to  engage 
for  the  next  two  years  in  the  same  business 


theretofore  conducted  by  the  firm  in  the 
same  city,  is  not  violative  of  N.  D.  Const, 
art.  1,  p.  23,  which  provides  that  any  citizen 
of  the  state  shall  be  free  to  obtain  employ- 
ment wherever  possible,  and  that  any  per- 
son who  shall  maliciously  interfere  there- 
with or  hinder  any  citizen  from  obtaining 
employment  shall  be  deemed  guilty  of  a 
misdemeanor.  Si«gel  v.  Marcus,  18  N.  D. 
214,  20  L.R.A.(N.S.)   769,  119  N.  W.  358. 

c.  Public  Policy  in  General. 

Effect  of  right  to  enforcement  of  contract 
of  other  state,  see  Conflict  of  Laws,  11. 

Contract  with  foreign  corporation,  see  Cor- 
porations, 48. 

Deed  given  in  consideration  that  grantee 
will  not  protest  application  for  patent 
to  land,  see  Deeds,  37. 

Validity  of  agreement  in  deed  to  railroad  as 
to  maintenance  of  depot,  see  Real  Prop- 
erty, 3. 

Condition  to  construction  of  telephone  line, 
see  Telephones. 

120.  An  agreement  not  to  file  a  protest 
t^inst  an  application  for  a  patent  for  pub- 
lic land  is  void  as  against  public  policy, 
since  the  protest  is  merely  the  giving  of  in- 
formation showing  that  the  applicant  is  not 
entitled  to  a  patent.  Roy  v.  Harney  Peak 
Tin.  Min.  Mill.  &  Mfg.  Co.  21  S.  D.  140, 
9  L.R,A.(N.S.)  629,  130  Am.  St.  Rep.  706, 
110  N.  W.  106. 

121.  It  is  competent  for  the  parties  to 
enter  into  negotiations  with  the  owner  of 
mining  properties  to  purchase  the  same  at  a 
fixed  sum  agreed  upon;  and,  in  case  they 
could  make  a  sale  of  the  properties  for  a 
larger  sum,  to  receive  the  amount  in  ad- 
dition as  profits  on  the  venture,  and  divide 
the  same  between  themselves.  Chambers  v. 
Mittnacht,  23  S.  D.  449,  122  N.  W.  434. 

122.  A  contract  between  plaintiff  and 
defendant,  who  have  an  option  to  purchase 
mining  property  at  a  fixed  sum,  to  sell 
such  property  to  a  corporation  to  be  organ- 
ized to  conduct  the  business,  and  to  re- 
ceive their  profits  in  stock  of  the  corpora- 
tion, is  not  in  violation  of  S.  D.  Rev.  Civ. 
Code,  §  1271,  providing  that;  "that  is  not 
lawful  which  is  (1)  contrary  to  an  express 
provision  of  law;  (2)  contrary  to  the 
policy  of  express  law,  though  not  expressly 
prohibited;  or  (3)  otherwise  contrary  to 
good  morals;"  nor  to  §  1272,  providing 
that  "All  contracts  which  have  for  their 
object,  directly  or  indirectly,  to  exempt 
any  one  from  responsibility  for  his  own 
fraud  or  wilful  injury  to  the  per$OD  or 
property  of  another,  or  violation  of  law, 
whether  wilful  or  negligent,  are  against  the 
policy  of  the  law."  Chambers  v.  Mitt> 
nacht,  23  S.  D.  449,  122  N.  W.  434. 

d.  Oambling  and  Wager  Contracts. 

Presumption  and  burden  of  proof  as  to,  see 

Evidence,  167. 
See  also  supra,  121,  122. 

123.  In  an  action  on  a  contract  of  fut'ire 
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delivery  it  is  no  defense  that  the  vendor  did 
not  intend  an  actual  delivery  of  the  com- 
modity, if  the  other  party  contemplated 
mich  delivery,  since  the  test  of  illegality  is 
the  intention,  not  alone  of  one  of  the 
parties,  but  of  both.  John  Miller  Co.  v. 
Klovstad,  14  N.  D.  435,  105  N.  W.  164. 

124.  A  contract  for  the  sale  of  a  com- 
modity for  future  delivery  is  valid  if  the 
parties  intend  that  there  shall  be  an  actual 
delivery;  but  if  the  parties  do  not  contem- 
plate an  actual  delivery  of  the  commodity 
sold,  but  agree  that  one  party  shall  pay 
the  other  the  difference  between  the  con- 
tract price  and  the  market  price  at  the 
date  set  for  the  execution  of  the  contract, 
it  is  void  as  a  wagering  or  gaming  con- 
tract. John  Miller  Co.  v.  Klovstad,  14 
N.  D.  435,  106  N.  W.  164. 

125.  A  contract  for  the  sale  of  grain  or 
other  property  to  be  delivered  at  a  future 
date  is  valid  only  when  the  parties  really 
intend  and  agree  that  the  property  is  to 
be  delivered  by  the  seller  and  paid  for  by 
the  buyer  at  the  contract  price.  If  the 
real  intent  is  not  to  deliver,  but  to  settle 
upon  the  difference  in  market  quotations, 
the  transaction  is  a  mere  wager,  and  is  void. 
Beidler  &  R.  Lumber  Co.  v.  Coe  Commission 
Co.  13  N.  D.  639,  102  N.  W.  880. 

126.  The  mere  fact  that  remittances  with 
orders  for  grain  for  future  delivery  were 
nsed  for  margins,  and  that  none  of  the 
grain  was  fully  paid  for  or  ever  delivered, 
does  not  show  that  a  wagering  contract  was 
contemplated  by  the  broker,  where  his  prin- 
cipal, who  was  able  to  conduct  large  finan- 
cial operations,  required  the  respective 
transactions  to  be  closed  long  before  the 
specified  time  for  delivery  arrived  according 
to  the  legally  recognized  usages  of  the 
trade.  Hallet  v.  Aggergaard,  21  S.  D.  554, 
]4L.R.A(N.S.)  1251,  114  N.  W.  696. 

e.  Reatraint  of  Trade. 

Prejudicial  error  in  exclusion  of  evidence  as 
to,  see  Appeal  and  Error,  981. 

Sufficiency  of  allegations  as  to,  see  Plead- 
ing, 165. 

See  also  supra,  119. 

127.  A  sale  of  abstract  books  with  an 
sgreement  not  to  engage  in  the  abstract 
business  in  the  county  wherein  the  former 
bntiness  was  situated,  does  not  carry  with 
it  the  good  will  of  such  business,  and  is 
therefore  void  under  S.  D.  Rev.  Civ.  Code, 
H  1277,  1278,  making  it  unlawful  to  agree 
to  refrain  from  exercising  a  lawful  profes- 
sion, trade  or  business,  unless  the  good  will 
is  sold  at  the  same  time.  Prescott  v.  Bid- 
well,  18  S.  D.  64,  99  N.  W.  93. 

[Cited  in  note  in  6  L.R.A.(N.S.)  849, 
on  validity  of  stipulation  not  to  en- 
gage in  particular  business,  not  an- 
cillary to  lawful  contract.] 

f.  Ratification;  Validating. 

Snfficiency  of  allegation,  see  Pleading,  173. 
Hatiflcatkm  of  agent's  contract,  see  Prin- 
cipal and  Agent,  III.  e. 


Ratification    by    purchaser    on    conditional 

sale  by  reselling,  see  Sale,  77. 
See  also  infra,  186. 

128.  The  fact  that  after  learning  of  a 
fraud,  the  transferee  refused  an  offer  for 
the  property  does  not  necessarily  work  a 
ratification  of  a  fraudulent  transfer.  Lil- 
and  v.  Tweto,  —  N.  D.  — ,  125  N.  W.  1032. 

129.  To  work  a  ratification  of  a  contract 
or  transfer  induced  by  fraud  which  will  do- 
feat  the  innocent  party's  right  to  a  rescis- 
sion, the  innocent  party  must  have  done 
some  act,  after  he  acquired  full  knowledge 
of  the  fraud,  inconsistent  with  a  rescission 
or  rendering  it  impossible  to  place  the  other 
party  in  statu  quo.  Liland  v.  Tweto,  —  N. 
D.  — ,  126  N.  W.  1032. 

130.  A  contract  by  a  town  supervisor 
for  the  repair  of  a  highway,  which  is  void 
because  there  are  no  funds  in  the  town 
treasury  to  pay  therefor,  is  not  rendered 
binding  on  the  town  by  the  fact  that  it  re- 
ceives the  benefit  of  the  labor  expended. 
Huston  V.  Sioux  Falls  Twp.  17  S.  D.  260, 
96  N.  W.  88. 


v.  Pebformancg;   Bbeach. 

Specific  performance  of  contract,  see  Spe- 
cific Performance. 

Notice  to  purchaser  requiring  performance 
of  contract  within  specified  time,  see 
Vendor  and  Purchaser,  14. 

a.  Necessity   and   Sufflciency   of   Perform- 
ance. 

1.  In  General. 

When  contract  of  broker  performed  so  as 
to  entitle  to  commissions,  see  Brokers, 
II. 

Sufficiency  of  evidence  as  to  inferior  char- 
acter of  work,  see  Evidence,  839. 

Variance  between  pleading  and  proof  as  to, 
see  Evidence,  1062. 

Sufficiency  of  allegation  of  offer  to  perform, 
see  Pleading,  162. 

131.  Where  plaintiff  in  his  complaint  al- 
leged that  the  defendant  agreed  to  pay  him 
for  his  services  in  assisting  in  the  collec- 
tion of  a  note  and  mortgage,  but  no  par- 
ticular mode  of  accomplishing  that  end  was 
alleged  or  specified  in  the  contract  of  em- 
ployment, he  was  entitled  to  recover  there- 
for where  he  proved  that  he  obtained  the 
amount  due  on  the  note  and  mortgage  from 
a  bank  by  becoming  personally  liable  to 
such  bank,  and  such  money  was  delivered 
to  and  retained  by  defendant,  although  the 
note  and  mortgage  were  delivered  to  the 
bank  by  defendant,  but  without  recourse." ' 
Koch  V.  Lunschen,  —  S.  D.  — ,  123  N.  W. 
692,  affirming  on  rehearing,  22  S.  D.  220, 
116  N.  W.  1124. 

132.  In  an  action  by  plaintiff  for  drilling 
an  artesian  well,  it  was  error  to  allow  de- 
fendant to  introduce  evidence  as  to  the 
comparative  flow  of  a  number  of  other  ar- 
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tesian  wells  of  other  parties  within  a  ra- 
dius of  four  or  five  miles  of  the  well  in 
question,  where  by  the  terms  of  the  con- 
tract pIainti£F  did  not  guarantee  the  flow 
of  such  well  except  of  such  altitude  where 
flow  could  be  obtained,  and  there  being  no 
specification  as  to  quantity,  the  contract  was 
fulfilled,  although  the  flow  may  be  scant 
as  compared  with  other  wells,  and  the  con- 
tractor could  recover  the  contract  price  un- 
less the  scantiness  of  flow  was  due  solely 
to  some  defect  of  construction.  Norbeck  & 
N.  Co.  V.  Mallock,  —  S.  D.  — ,  127  N.  W. 
471. 

133.  Under  a  contract  for  the  sale  of  a 
safe,  by  which  the  safe  was  to  be  delivered 
to  the  defendant,  who  was  to  pay  $825  and 
his  second-band  safe  and  time  lock  f.  o.  b. 
Leola,  .title  to  the  new  safe  to  remain  in 
the  plaintiff  till  paid  for,  which  was  accept- 
ed by  the  purchaser  who  agreed  to  pay  $1,- 
200,  he  had  the  option  of  paying  $375  or  the 
second-hand  safe  and  time  lock,  and  could  be 
relieved  from  paying  the  $375  only  by  de- 
livering such  second-hand  safe  and  time 
lock  f.  o.  b.  Leola  within  a  reasonable  time 
after  the  new  safe  was  delivered  to  them. 
Manganese  Steel  Safe  Co.  v.  First  State 
Bank,  —  S.  D.  — ,  125  N.  W.  572. 

2.  Suhgtaniial  Performance. 

134.  One  who  sues  upon  an  express  con- 
tract must  show  that  he  has  substantially 
performed  all  of  its  conditions  on  his  part 
before  he  is  entitled  to  recover.  Ball  v. 
Dolan,  18  S.  D.  658,  101  N.  W.  719. 

135.  Where  defects  or  omissions  or  de- 
viations from  the  contract  pervade  the 
■work  on  the  whole  building,  the  contractor 
cannot  recover  on  the  theory  of  substan- 
tial performance.  Braseth  v.  State  Bank, 
12  N.  D.  486,  98  N.  W.  79. 

136.  Where  the  evidence  showed  that. de- 
fects, omissions,  or  deviations  from  the 
contract  pervaded  the  whole  building,  the 
walls  not  being  plumb  nor  in  a  straight 
line  and  not  being  of  good  material  or  the 
material  contracted  to  be  used,  there  could 
be  no  recovery  on  the  contract  as  substan- 
tially performed.  Braseth  v.  State  Bank, 
12  N.  D.  486,  98  N.  W.  79. 

137.  Before  a  contractor  is  entitled  to 
recover  on  his  contract,  not  fully  complied 
with  as  to  the  work  done  or  materials  used, 
on  the  principle  of  substantial  performance, 
he  must  show  not  only  that  he  endeavored 
in  good  faith  to  comply  with  the  contract, 
but  has  complied  with  it  except  as  to  un- 
important matters  susceptible  of  remedy 
without  material  injury  to  the  other  parts 
of  the  building.  Failure  to  perform  the 
contract,  or  omissions  or  deviations  from 
it,  must  be  through  mistake  or  inadver- 
tence, and  not  intentional,  and  not  such  as 
to  result  in  giving  the  owner  a  building 
different  from  the  one  contracted  for  in 
substantial  matters.  Braseth  v.  State 
Bank,  12  N.  D.  480,  98  N.  W.  79. 


[Cited  in  notes  in  134  Am.  St.  Rep.  686, 
691,  on  right  of  building  contractor 
to  recover  for  substantial  performance 
of  his  contract;  24  L.R.A.(N.S.)  340, 
on  recovery  upon  -substantial  perform- 
ance  of   building   contract.] 

138.  Where  a  contractor  agrees  to  fur- 
nish all  material  and  labor  in  construct- 
ing a  steam  heating  plant  and  to  do  plumb- 
ing for  $1400,  and  intends  in  good  faith 
to  comply  with  his  contract  and  has  com- 
plied with  all  of  its  terms  and  conditions 
except  as  to  certain  defects  and  omissions 
caused  by  inadvertence  which  could  be 
remedied  at  a  cost  of  about  $175,  no  other 
injury  to  the  owner  appearing,  the  court 
in  an  action  to  enforce  his  lien,  properly 
deducted  the  cost  of  remedying  such  defects 
from  the  contract  price  and  gave  judgment 
for  the  balance.  Burgi  v.  Rudgers,  20  S. 
D.  646,  108  N.  W.  253. 

[Cited  in  notes  in  134  Am.  St.  Rep.  693, 
on  right  of  building  contractor  to  re- 
cover for  substantial  performance  of 
his  contract;  24  L.R.A,(N.S.)  349, 
on  recovery  upon  substantial  perform- 
ance of  building  contract.] 

1 
3.  Partial  Performance;  Quantum  Meruit; 
Extra  Work. 

Recovery  by  broker  on  quantum  meruit,  see 
Brokers,  26. 

Measure  of  compensation,  see  Damages,  14. 

Election  between  counts  in  action  for  com- 
pensation, see  Trial,  54. 

139.  A  building  contractor,  having  failed 
to  prove  a  substantial  performance  of  the 
contract  on  his  part,  cannot  recover  any- 
thing under  the  conb-act  where  defendant 
is  not  shown  to  have  waived  such  perform- 
ance. Marchand  v.  Perrin,  —  N.  D.  — ,  124 
N.  W.  1112. 

140.  Where  tile  failure  of  a  person  to 
perform  his  contract  for  personal  services 
is  inexcuiSable,  he  is  entitled  to  recover  the 
reasonable  value  of  the  services  rendered 
less  the  damage,  if  any,  sustained  by  the 
employer  on  account  of  the  breach  of  con- 
tract. Stolle  V.  Stuart,  21  S.  D.  643,  114 
N.  W.   1007. 

141.  Where  plaintiff  was  prevented  from 
performing  the  rest  of  the  contract  for  her 
services,  because  of  sickness,  she  was  en- 
titled to  recover  the  reasonable  value  of 
the  services  already  rendered.  Stolle  v.  Stu- 
art, 21  S.  D.  643,  114  N.  W.  1007. 

142.  Evidence  that  a  man  and  wife  em- 
ployed for  farm  work  served  faithfully  ex- 
cept as  interrupted  by  the  illness  of  the 
wife,  which  finally  caused  the  termination 
of  the  service,  warrants  a  verdict  for  the 
reasonable  value  of  the  services  actually 
performed.  Stolle  v.  Stuart,  21  S.  D.  643, 
114   N.  W.   1007. 

143.  Where  plaintiff  agreed  to  sink  a 
shaft  eighty  feet  or  to  a  vein  of  coal,  and 
was  prevented  by  quick-sand,  and  then  en- 
tered into  an  oral  contract  with  the  defend- 
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ant  corporation  to  gink  a  smaller  shaft  to 
the  same  depth,  the  defendant  to  furnish 
all  materials,  tools,  etc.,  and  the  plaintiff 
sunk  the  shaft  till  within  eight  feet  of 
coal  and  was  prevented  from  completing 
it  because  the  defendant  refused  to  furnish 
any  more  material  and  took  away  the  ma- 
chinery, the  plaintiff  was  entitled  to  recov- 
er the  reasonable  value  ot  his  services. 
Davis  V.  Brown  County  Coal  Co.  21  8.  D. 
173,  no  N.  W.  113. 

144.  One  who  contracts  to  cut,  bale  and 
deliver  hay  owned  by  another,  but, 
through  no  fault  of  either  party,  fails  to 
deliver  all  of  the  hay,  is  entitled  to  recov- 
er for  the  reasonable  value  of  the  benefits 
presumptively  resulting  to  the  owner  by 
the  cutting  and  baling  of  the  hay,  less 
any  damages  resulting  from  his  failure  to 
fully  perform  his  contract.  Woodford  v. 
Kelley,  18  S.  D.  615,  101  N.  W.  1089. 

145.  Compensation  for  work  within  the 
scope  of  a  regular  employment,  in  addition 
to  the  usual  but  not  fixed  hours  for  a  day's 
work  cannot  be  recovered  in  the  absence  of 
a  contract  therefor,  unless  the  contract 
was  entered  into  in  reference  to  a  control- 
ling custom.  McGregor  v.  Harm,  —  K. 
D.— ,  30  LJl.A.(N.S.)  649,  125  N.  W.  885. 

4.  Delay  in  Completion. 

146.  Subcontractors  for  the  construction 
of  a  railroad  who  have  sublet  a  part  of  the 
contract  by  an  agreement  by  which  time  is 
made  of  the  essence  of  the  contract  may 
avail  themselves  of  the  acts  of  the  principal 
contractors  in  completing  the  work  after  a 
default  in  the  completion  of  the  contract 
within  the  time  fixed.  Owen  v.  Giles,  85  C. 
C.  A.  189,  157  Fed.  826. 

147.  An  objection  by  subcontractors  for 
the  construction  of  a  railroad,  after  they 
are  in  default  in  completing  the  work  with- 
in the  time  fixed  by  the  contract,  to  the  com- 
pletion of  the  work  at  their  expense  by 
the  one  with  whom  they  had  contracted, 
does  not  affect  the  latter's  right  to  recover 
the  cost  of  80  doing,  if  he  had  the  right 
under  the  contract  to  treat  such  subcon- 
tractors as  being  in  default,  and  to  finish 
the  work  at  their  expense.  Owen  v.  Giles, 
85  0.  C.  A,  189,  157  Fed.  825. 

148.  Subcontractors  for  the  construction 
of  a  railroad  under  an  agreement  by  which 
the  main  contractor  could  complete  the 
work  if  it  was  not  finished  within  a  speci- 
fied time,  are,  as  to  subcontractors  under 
them,  in  somewhat  the  position  of  owners, 
and  may  for  the  protection  of  their  own  in- 
terests, take  possession  of  the  ground  and 
finish  up  the  work  at  the  expense  of  those 
who  have  contriCcted  with  them  to  com- 
plete it.  Owen  v.  Giles,  85  C.  C.  A.  189, 
157  Fed.  825. 

149.  No  communication  of  the  engineer's 
opinion  in  writing  that  the  work  is  pro- 
i?re88ing  so  slowly  that  it  cannot  be  com- 
pleted within  the  time  fixed  by  the  contract 
is  necessary  after  expiration  of  the  time 
fixed  for  the  completion  of  the  contract, 
with  a  substantial  part  of  the  work  uncom- 


pleted.    Owen  V.   Giles,  85  C.   C.   A.   189, 
157  Fed.  825. 

150.  Where  subcontractors  for  the  con- 
struction of  a  railroad,  under  a  contract 
requiring  the  completion  of  the  work  on 
or  before  a  specified  time,  and  providing 
that  the  railway  company  may,  if  It  so 
elects,  do  grading  with  its  own  forces  and 
outfits  where,  in  the  chief  engineer's  opin- 
ion it  is  impracticable  for  the  contractor 
to  do  the  work,  and  might  declare  the  con- 
tract abandoned  and  forfeited  if,  in  the 
engineer's  opinion  the  contractor  should  at 
any  time  neglect  or  refuse  to  progress  with 
the  work  as  fast  as  may  be  necessary  for 
its  completion  within  the  time  specified, 
and  may,  at  its  option,  employ  others  to 
execute  any  part  of  the  work  and  charge 
the  cost  to  the  contractor,  sublet  a  part 
of  the  contract  by  an  agreement  by  which 
the  subcontractors  under  them  agree  to 
assume  and  perform  "all  conditions,  prom- 
ises, guaranties,  covenants,  obligations,  lia- 
bilities, and  forfeitures"  of  the  principal 
contract,  a  copy  of  which  is  enclosed, — time 
is  of  the  essence  of  the  subcontractor's 
contract,  and  the  subcontractors  under  them 
may,  where  they  fail  to  complete  the  work 
within  the  time  specified,  be  charged  with 
the  cost  of  the  work  done  under  the  direc- 
tion of  the  main  contractor  in  assisting  in 
the  completion  of  the  work.  Owen  v. 
Giles,  85  C.  C.  A.  189,  157  Fed.  825. 

5.  Breach;  What  Constitutes;  Effect  of. 

Tender  as  prerequisite  to  action  for  breach, 
see  Action  or  Suit,  12. 

Measure  of  damages  for  breach,  see  Dam- 
ages, III.  a. 

Evidence  as  to  breach,  see  Evidence,  X.  j. 

Ground  for  discharge  of  employee,  see  Mas- 
ter and  Servant,  2. 

Sufficiency  of  allegation  as  to,  see  Pleading, 
170. 

151.  An  action  for  damages  for  breach 
of  a  contract  cannot  be  maintained  until 
defendant  is  in  default.  Ink  v.  Rohrig,  23 
S.  D.  548,  122  N.  W.  594. 

152.  A  refusal  by  one  party  to  a  con- 
tract to  perform  on  offer  of  full  perform- 
ance by  the  other  party,  places  him  in  de- 
fault. Foster  County  Implement  Co.  v. 
Smith,  17  N.  D.  178,  115  N.  W.  663. 

153.  A  breach  of  a  contract  to  convey 
personal  property  ordinarily  only  gives  a 
right  of  action  for  damages  thttt  may  be 
sustained  by  reason  of  the  breach.  Luraley 
v.  Miller,  23  S.  D.  16,  119  N.  W.  1014. 

154.  Under  a  contract  to  furnish  enter- 
tainers in  a  course  with  right  in  the  person 
furnishing  them  to  make  substitutions  at 
the  same  price  it  was  not  an  actionable 
breach  of  the  agreement  to  substitute  the 
principal  in  a  company  of  si.x  performers 
where  no  loss  in  admission  receipts  was 
shown.  Columbian  Lyceum  Bureau  v.  Sher- 
man, —  N.  D.  — ,  121  N.  W.  765. 

155.  Defendant  sold  his  drug  store  and 
medical  practice  in  B.,  together  with  his 
good  will,  and  agreed  not  to  practice  medi- 
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cine  or  pharmacy  in  B.  for  five  years. 
Thereafter  defendant  visited  some  two  or 
three  patients  during  the  time  covered  by 
the  agreement  and  treated  such  patients, 
mailing  a  few  calls  to  each  one,  and  also 
at  the  request  of  certain  parties  he  wrote 
some  eight  prescriptions,  the  majority  of 
which  were  written  at  B.,  but  there  was 
nothing  to  show  that  they  were  all  written 
there.  Certain  letters  were  offered  and  re- 
ceived, over  defendant's  objection,  to  show 
a  desire  by  defendant  to  injure  plaintifTs 
business.  Defendant  offered  to  prove 
that  the  services  rendered  were  to  persons 
who  would  not  have  called  plaintiff,  and 
other  calls  were  not  made  in  professional 
capacity.  Held:  such  agreement  was  an  ex- 
ception to  the  ^neral  rule  forbidding  con- 
tracts in  restraint  of  trade,  and  S.  D.  Rev. 
Civ.  Code,  S  1277,  and  should  not  be  extend- 
ed from  its  express  terms  in  the  interpre- 
tation thereof,  and  the  above  facta  did  not 
show  a  substantial  breach  of  the  agreement. 
Brown  v.  Esdall,  23  S.  D.  610,  122  N.  W. 
658. 

156.  Breach  of  a  contract  by  which  one 
party  agreed  to  convey  certain  mining  in- 
terests to  the  other  party,  who  agreed  to 
convey  a  city  lot  and  building  in  exchange 
therefor,  it  being  stipulated  that  the  deeds 
should  be  placed  in  escrow  until  the  de- 
fendant should  procure  a  patent  to  such 
mining  claims  and  a  receiver's  certificate 
for  the  same,  will  not  Entitle  the  plaintiff 
to  damages,  where  the  delay  by  defendant 
in   the   delivery   of   the   deed   to  the   city 

Sroperty  was  not  shown  to  have  caused  any 
amages,  and  where  it  appears  that  about 
the  time  such  deed  was  ready  for  delivery, 
the  defendant  with  the  consent  of  the  plain- 
tiff, instituted  an  action  in  the  name  of  the 
latter  to  cancel  a  certain  mortgage  as  a 
cloud  on  the  title  of  the  mining  property, 
resulting  in  a  judgment  for  ito  removal. 
Godfrey  v.  Rosenthal,  17  S.  D.  462,  97  N. 
W.  365. 

b.  Prevention  or  Excuse;  Condition  as  to 
Payment. 

Injunction  against  city  levying  assessment 
where  engineer  refuses  to  approve  con- 
tractor's work,  see  Injunction,  56. 

Necessity  of  supervising  engineer's  approval 
of  work  done  on  public  improvements, 
see  Public   Improvements,   4. 

By  vendee  in  land  contract,  see  Vendor  and 
Purchaser,  15,  22,  23. 

See  also  supra,   141-143. 

157.  The  state  capitol  commission,  cre- 
ated by  S.  D.  Laws  1905,  chap.  163,  which 
authorizes  it  to  procure  the  erection  and 
completion  of  a  state  capitol  building,  can 
insert  in  the  specifications  for  the  building 
stipulations  to  the  effect  that  the  architect 
named  therein  shall  determine  certain  con- 
troversies should  they  arise  between  the 
commission  and  the  contractor,  which  de- 
termination should  be  final;  as  the  com- 
mission could  not  be  prohibited  from  in- 
serting them  if  they  were  within  the  scope 
of  its  authority,  and  if  they  are  not,  they 


would   have  no   effect.     Davenport  ▼.   El- 
rod,  20  S.  D.  667,  107  N.  W.  833. 

158.  In  an  action  for  the  balance  of  the 
purchase  price  under  a  contract  for  the 
sale  of  a  steel  safe,  whereby  the  purchaser 
was  to  pay  $826  and  a  second  hand  safe 
and  time  lock  f.  o.  b.,  it  was  not  error  to 
exclude  evidence  that  the  second  hand  safe 
and  time  lock  had  been  injured  by  bur- 
glars after  the  contract  had  been  made,  since 
it  was  incumbent  upon  him  to  perform  his 
part  of  the  contract  by  placing  the  same 
on  board  cars.  Manganese  Steel  Safe  Co. 
V.  First  State  Bank,  —  S.  D.  — ,  125  N. 
W.  672. 

I 
c.  Acceptance;  Waiver. 

Burden  of  proving  waiver,  see  Evidence,  48. 

Waiver  of  performance  by  vendee  of  land, 

see  Vendor  and  Purchaser,  14,  22,  23. 

159.  The  acceptance  of  an  overdue  an- 
nuity under  a  contract  providing  for  a  for- 
feiture in  case  of  default  in  payment  of 
annuities,  waives  the  forfeiture.  Hurlev  v. 
McCallister,  19  S.  D.  381,  103  N.  W.  644. 

160.  Where  time  was  of  the  essence  of  a 
contract  for  the  sale  of  land,  the  vendor 
waived  such  provision  by  consenting  to  au 
extension  of  the  time  to  pay  the  purchase 
price,  one  year.  Spolek  v.  Hatch,  21  S.  D. 
386,  113  N.  W.  76. 

161.  Taking  possession  of  a  building  be- 
fore completion  and  remaining  therein  is 
insufGcient  to  show  waiver  of  latent  de- 
fects in  construction  in  favor  of  the  con- 
tractor. Marchand  v.  Perrin,  —  N.  D.  — , 
124  N.  W.  1112. 


VI.   ChAHOB    OB    EXTINOUISHMEKT. 

a.  Modification;   Suhstitution;   Termina- 
tion. 

Oral  modification  of  written  contract,  see 
supra,  33-38,  62-56. 

Substitotion  of  parties  entitling  broker  to 
commissions,  see  Brokers,  41. 

Estoppel  to  rely  on  abandonment,  see  Es- 
toppel, 25,  65. 

Estoppel  to  deny  acceptance  of  proposal  for 
modification,  see  Estoppel,  29. 

Termination  of  lease,  see  Landlord  and  Ten- 
ant, VI. 

Right  to  revoke  contract  for  sale  of  goods, 
see  Sale,  23,  25. 

Termination  of  contract  for  purchase  of 
land,  see  Vendor  and  Purchaser,  II.  e. 

See  also  supra,  8,  18. 

162.  Parties  to  a  contract  may  agree  to 
substitute  a  third  person  for  one  of  soeh 
parties,  and  when  so  substituted  the  rights 
between  the  remaining  original  party  and 
such  substituted  party  are  exactly  the  same 
as  would  have  existed  between  the  orig- 
inal parties.  Minder  &  J.  Land  Co.  v.  Bru- 
stuen,  —  S.  D.  — ,  127  N.  W.  646. 

163.  Parties  to  a  written  assignment  of 
a  contract  for  the  sale  of  real  estate,  which 
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vti  made  for  security  purposes,  can  annul 
the  same  and  make  such  assignment  abso- 
lute by  a  subsequent  contract  or  assign- 
ment. Barker  t.  More,  18  N.  D.  82,  118 
X.  W.  823. 

b.  Resciation   and   Cancelation. 

L  /■  Oeneral;  Condition*  of;  Time;  Offer 
to  Restore. 

Election  of  remedy  as  to,  see  Action  or 
Suit,  27. 

Parties  to  action  for,  see  Action  or  Suit, 
73. 

Of  deeds,  see  Deeds,  11.  e. 

Necessity  for  demand  for  rescission  of  con- 
tract with  decedent,  see  Executor  and 
Administrator,  22. 

Cancelation  of  insurance  policy,  see  In- 
surance, II.  c. 

Payment  of  mortgage  debt  as  condition  of 
cancelation  of  invalid  certificate  of 
foreclosure  sale,  see  Mortgage,  122. 

Cancelation  of  Mortgage,  see  Mortgage, 
IX. 

When  pleading  is  based  on  rescission,  see 
Pleading,  4. 

Cancelation  of  entry  on  public  land,  see 
Public  Lands,  III.  f. 

Rescission  of  contract  of  sale,  see  Sale,  IV. 
b. 

Sight  to  jury  trial,  see  Trial,  17,  21. 

Question  for  jury  as  to  landlord's  consent 
to  rescission  of  lease,  see  Trial,  211. 

Findings  in  action  for,  see  Trial,  446,  448, 
449. 

Contract  for  purchase  of  land,  see  Vendor 
and  Purchaser,  II.  d. 

Competency  of  one  party  to  contract  as  wit- 
ness after  death  of .  other  party,  see 
Witnesses,  26. 

See  also  Corporations,  S6. 

164.  It  is  not  essential  to  the  rescission 
of  a  contract  that  the  consent  be  in  express 
terms,  but  such  consent  may  be  implied 
from  the  acts  and  conduct  of  the  consent- 
ing party.  Greder  v.  Stahl,  22  S.  D.  139, 
116  N.  W.  1129. 

165.  Where  time  was  of  the  essence  of 
a  contract  for  the  sale  of  land,  which  pro- 
Tision  the  vendor  waived,  he  could  not 
maintain  an  action  upon  the  contract  to 
bave  the  same  canceled  of  record,  without 
first  tendering  to  the  vendee  a  deed  and 
demanding  payment.  Spolek  v.  Hatch,  21 
S.  D.  386,  113  N.  W.  75. 

Xatvpe  of  action  for. 

166.  An  action  for  the  cancelation  of  a 
contract  for  the  conveyance  of  land  because 
the  price  had  not  been  paid  is  in  the  nature 
of  an  equitable  bill  to  forfeit  the  contract. 
Spolek  v.  Hatch,  21  S.  D.  386,  113  N.  W. 
75. 

WlMt  eoBstltiites. 

167.  Mere  words  of  disaiBrmance  fol- 
lowed by  positive  acts  acquiescing  in  the 
contract,  will  not  effect  a  rescission  of  the 
same.  J.  L.  Owens  Co.  v.  Doughty,  16  N. 
D.  10,  no  N.  W.  78. 

Heeesslty  for. 

168.  Where  a   note  is  given  for  a  con- 


sideration which  fails  in  part,  or  is  ob- 
tained through  fraudulent  representations 
as  to  the  value  of  the  consideration,  but  is 
is  of  some  value,  the  maker  seeking  to  es- 
cape liability  thereon  must  rescind  by  of- 
fering to  return  the  consideration  if  it  is 
possible  so  to  do,  but  rescission  is  not  nec- 
essary where  the  property  for  which  the 
note  is  given  is  entirely  worthless.  Iowa 
Nat.  Bank  t.  Sherman,  23  S.  D.  8,  119  N. 
W.  1010. 
Resoission  in  entirety. 

169.  A  rescission  of  a  contract  must 
generally  be  of  the  contract  in  its  entire- 
ty, and  not  that  part  which  is  advanta- 
geous to  the  party.  J.  L.  Owens  Co.  v. 
Doughty,  16  N.  D.  10,  110  N.  W.  78. 
Offer  to  restore. 

Contract  for  purchase  of  land,  see  Vendor 
and  Puruiaser,  II.  d,  2. 

In  action  by  minority  stockholder  to  can- 
cel stock  fraudulently  issued,  see  Cor- 
porations, 20. 

170.  A  party  to  a  contract  for  the  ex- 
change of  property  need  not  rescind  such 
contract  before  bringing  an  action  in  e<^ui- 
ty  to  rescind  the  conveyance  made  by  him, 
where  he  offers  to  restore  to  the  other  par- 
ty everything  required  by  him  under  the 
contract  and  tenders  into  court  a  duly  ex- 
ecuted deed  of  the  property  conveyed  to 
him.  Thompson  v.  Hardy,  19  S.  D.  91,  102 
N.  W.  299. 

Necessity  for  restitntion. 

171.  The  rescission  of  a  contract  annuls 
it  but  leaves  the  implied  obligation  to 
make  restitution  of  value  received  in  full 
force.  Chesley  v.  Soo  Lignite  Coal  Co.  — 
N.  D.  — ,  121  N.  W.  73. 
Impossibility   of  restitution. 

172.  The  rule  that  impossibility  of  res- 
titution is  a  defense  to  an  action  for  a  re- 
scission does  not  apply  when  complete  res- 
titution to  the  status  quo  has  been  rendered 
impossible  by  the  act  of  the  defendant.  Li- 
land  V.  Tweto,  —  N.  D.  — ,  126  N.  W.  1032. 

173.  A  contract  for  the  purchase  of  cer- 
tain mining  interests  will  not  be  rescind- 
ed after  the  selling  price  of  the  property 
has  greatly  depreciated,  by  demonstrating 
its  unproductiveness,  since  the  purchaser 
cannot  then  restore  to  the  seller  every- 
thing of  value  he  has  received.  Smith  v. 
Detroit  &  D.  Gold  Min.  Co.  17  S.  D.  413, 
97  N.  W.  17. 

[Cited  in  note  in  30  L.R.A.(N.S.)  873, 
874,  on  waiver  of  purchaser's  right  to 
rescind   land  contract.] 

Time. 

Contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  43-48. 

See  also  Estoppel,  50. 

174.  The  grantor  who  gave  a  deed  while 
in  a  state  of  extreme  intoxication  must 
move  promptly  and  within  a  reasonable 
time  after  the  intoxication  ceases  and 
knowledge  of  the  transaction  has  come  to 
him,  or  he  has  notice  of  facts  suflicient 
to   put  him  upon   inquiry,  or  he  will  be 
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deemed  to  have  ratified  the  deed,  and  an 
unexplained  delay  of  seven  years  before 
conunencing  the  action  to  set  it  aside  is 
unreasonable,  where  the  land  has  material- 
ly increased  in  value.  Spoonheim  v.  Spoon- 
heim,  14  N.  D.  380,  104  N.  W.  845. 

175.  The  attempted  cancelation  of  a 
contract  with  a  broker  to  convey  land  is  in- 
effectual where  made  before  the  date  set 
by  the  contract  after  which  it  might  be 
revoked,  and  after  negotiations  had  been 
made  for  the  sale  on  the  principal's  terms. 
Canfleld  v.  Orange,  13  N.  D.  622,  102  N.  W. 
313. 

2.  Right  to;  Orounda  for. 

Burden  of  proof  as  to,  see  Evidence,  67. 
Right  of  principal  to  rescind'  purchase  by 

agent   for   himself,   see   Principal    and 

Agent,   38. 
Contract  for  purchase  of  land,  see  Vendor 

and  Purchaser,  II.  d,  3. 

176.  The  right  to  rescission  of  a  con- 
tract does  not  exist  where  a  right  is  re- 
served to  the  parties  for  the  purpose  of 
further  examination,  with  the  right  to  re- 
turn the  property  if  not  satisfactory. 
Stine  V.  Foster,  23  S.  D.  568,  122  N.  W.  598. 
For  fraud. 

For  cancelation  of  corporate  stock  fraud- 
ulently issued,  see  Corporations,  23,  24. 

As  to  what  constitutes  fraud,  see  Fraud 
and  Fraudulent  Conveyances,  I. 

Right  to  set  up  fraud  by  amendment,  see 
Pleading,  105. 

177.  A  contract  may  be  avoided  for  fraud 
although  no  damage  has  been  or  may  be 
suffered  by  defrauded  party.  Raymond  v. 
Edelbrock,  16  N.  D.  231,  107  N.  W.  194. 

178.  Fraud  inducing  the  execution  of  a 
contract,  and  by  reason  of  which  consent 
is  not  free,  renders  it  voidable,  and,  unless 
the  contract  had  been  affirmed,  is  available 
as  a  ground  for  rescission  or  as  a  defense 
against  its  enforcement.  Bennett  v.  Glas- 
pell,  16  N.  D.  239,  107  N.  W.  46. 

179.  A  statement  by  the  owner  of  hotel 
property  made  for  the  purpose  of  inducing 
the  owner  of  a  farm  to  exchange  proper- 
ties, to  the  effect  that  possession  of  the 
hotel  could  be  had  on  thirty  day's  notice 
to  the  tenant,  is  a  misrepresentation  of  a 
material  fact  warranting  rescission  of  the 
contract,  where  it  appears  that  the  hotel 
owner  had  in  his  possession  a  lease  to  the 
tenant  for  a  period  of  two  years,  and  the 
owner  of  the  farm  gave  up  his  property  for 
the  sole  purpose  of  engaging  m  the  hotel 
business.  Thompson  v.  Hardv,  19  S.  D.  91, 
102  N.  W.  299. 

180.  A  statement  by  the  owner  of  hotel 
property  who  has  been  endeavoring  to  ex- 
change the  same  for  a  farm,  to  the  effect 
that  he  had  sold  the  hotel  for  $14,000,  by 
which  the  owner  of  the  farm  is  induced  to 
make  the  exchange,  is  a  misrepresentation 
of  a  material  fact  warranting  a  rescission 
of  the  contract,  where  it  appears  that  the 
value  of  the  hotel  did  not  exceed  $5,000, 


subject,  in  the  exchange,  to  a  $4,000  mort- 
gage, that  the  farm  was  worth  at  least 
$10,000  subject  to  a  $4,000  mortgage,  and 
that  these  facts  were  known  to  the  said 
hotel  owner.  Thompson  v.  Hardy,  19  S.  D. 
91,  102  N.  W.  299. 
MUtake. 

181.  A  contract  whereby  a  widow  relin- 
quished her  statutory  rights  in  her  hus- 
band's estate  on  inadequate  consideration, 
all  parties  being  in  ignorance  of  her  real 
rights  under  the  law,  may  be  canceled  on' 
the  ground  that  there  was  no  real  assent 
because  of  a  mistake  of  law  within  the 
meaning  of  S.  D.  Rev.  Civ.  Code.  §§  1195. 
1207.  Griffing  v.  Gislason,  21  S.  D.  66, 
109  N.  W.  646. 

181a.  Where  a  widow  ignorant  of  her 
rights  to  one  third  of  her  husband's  es- 
tate signed  a  contract  agreeing  to  accept 
an  equal  share  with  the  rest  of  the  distrib- 
utees of  the  estate,  she  being  induced  to 
do  so  by  the  statement  by  the  person  read- 
ing the  will  that  all  she  was  entitled  to  as 
long  as  she  was  not  mentioned  in  the  will 
was  the  homestead  and  $750,  and  the  other 
contracting  parties  also  luiderstood  those 
to  be  her  rights  to  the  estate,  she  was  en- 
titled to  rescind  the  contract  and  claim  her 
one-third  interest  she  having  married  de- 
cedent after  the  will  was  executed  and  act- 
ed immediately  upon  ascertaining  her  triie 
rights.  Grilling  v.  Gislason,  21  S.  D.  66, 
109  N.  W.  646. 
Undue  Imflvenoe. 

182.  Undue  influence  sufficient  to  vitiate 
a  contract  between  parties  in  trust  rela- 
tionship to  each  other,  must  be  such  that 
it  destroyed  the  free  agency  of  the  one  in- 
fluenced. Fjone  V.  Fjone,  16  N.  D.  100, 
112  N.  W.  70. 

183.  Courts  of  equity  will  carefully 
scrutinize  contracts  between  persons  occu- 
pying relations  of  trust  and  confidence,  and 
if  it  appears  that  a  contract  was  entered 
into  through  the  exercise  of  undue  influ- 
ence practiced  by  one  party  upon  the  oth- 
er, or  if  it  is  grossly  unfair  or  inequitable, 
the  courts  will  not  hesitate  to  cancel  the 
same.  Fjone  v.  Fjone,  16  N.  D.  100,  112 
N.  W.  70. 

Intozloation. 
See  also  supra,  174. 

184.  Before  a  deed  or  other  contract  will 
be  set  aside  on  the  ground  of  the  intoxica- 
tion of  the  grantor  or  maker  when  the 
same  was  executed,  the  evidence  must  show 
that  the  grantor  was  in  such  a  degree  of 
intoxication  at  the  time  as  to  render  him 
entirely  incapable  of  understanding  the  na- 
ture and  effect  of  the  transaction.  Power 
v.  King,  18  N.  D.  600,  120  N.  W.  643. 
IValver  or  loss  of  right. 

185.  One  who,  with  full  knowledge  of  the 
facts  which  entitle  him  to  rescind  a  contract 
or  defeat  its  enforcement,  voluntarily  takes 
benefits  under  it,  thereby  affirms  it;  and 
he  cannot  thereafter  assail  its  validity. 
Bennett  v.  Glaspell,  16  N.  D.  239,  107  N. 
W.  45. 
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c   Reformat  ion. 

Nteessary  parties  to,  see  Action  or  Suit,  67. 
Parties  to  action  for,  see  Action  or  Suit, 

70,  71. 
0£  appeal  bond,  see  Appeal  and  Error,  1199. 
Power  of  equity  as  to,  see  Equity,  1. 
Former  judgment  as  bar  to,  see  Judgment, 

112. 
Contract  for  reformation  of  mortgage,  see 

Mortgage,  IX. 
Beformation  of  tax  deed,  see  Taxes,  IV.  n, 

5,  e.   (6). 

186.  Since  the  power  of  a  court  of  equity 
is  always  subject  to  the  limitation  that  its 
power  to  reform  instruments  cannot  be 
exercised  against  a  bona  fide  purchaser  or 
incumbrancer  for  value  and  without  notice, 
a  mortgage  cannot  be  reformed  and  given 
priority  over  another  mortgage  held  by  an 
incumbrancer  in  good  faith  for  value  and 
without  notice.  Farmers'  &  M.  Bank  v. 
Citizens'  Nat.  Bank,  —  S.  D.  — ,  126  N. 
W.  642. 

187.  Where  a  contract  for  the  sale  of 
land  is  evidenced  by  a  receipt  for  part  pay- 
ment of  the  purchase  price,  but  fails  to 
state  the  purchase  price  of  such  real  es- 
tate and  ■when  the  balance  of  the  purchase 
price  is  to  be  paid  and  when  the  deed  to 
be  delivered,  equity  will  reform  the  instru- 
ment so  that  it  will  show  the  intention 
of  the  parties  and  decree  the  specific  per- 
formance of  the  contract,  where  the  plain- 
tiff stands  ready  to  fulfil  the  terms  thereof 
and  pay  the  remainder  of  the  purchase 
price  into  court.  Hughes  v.  Payne,  22  S. 
fa.  293,    117   N.  W.   363. 

188.  Where  a  writing,  as  a  whole,  does 
not  purport  to  be  a  contract  between  two 
or  more  persons,  but  recites  a  dealing  of 
the  signer  with  himself,  the  court,  on  parol 
proof,  will  not  require  the  owners  of  the 
Und  described  in  the  writing  to  sign  the 
lame,  and  then  decree  a  specific  perform- 
ance of  the  writing  as  reformed.  Raster  v. 
Mason,  13  N.  D.  107,  99  N.  W.  1083. 

189.  The  receipt  for  a  part  of  the  pur- 
chase price,  under  an  oral  agreement_  to 
sell  land,  which  was  known  at  the  time 
of  execution  not  to  contain  the  full  terms 
of  (he  oral  agreement,  but  which  terms  were 
omitted  because  of  the  inexperience  of  the 
Tendee  who  drew  the  receipt,  cannot  be  re- 
formed, but  it  must  appear  at  the  time 
the  instrument  was  drawn  that  both  par- 
ties  intended  to  have  the  alleged  omissions 
inserted.  Hughes  v.  Payne,  —  S.  D.  — , 
130  N.  W.  81. 

190.  Where  defendant  proposed  to  give  a 
deed  covering  the  land  agreed  to  be  con- 
veyed, instead  of  that  included  by  mistake 
in  the  agreement,  and  the  plaintiff  paid 
the  remainder  of  the  consideration  and  ac- 
cepted the  deed  offered,  such  was  in  effect 
a  reformation  of  the  written  contract  and 
was  a  complete  satisfaction  of  the  contract 
so  reformed  which  relieved  the  defendant 
from  liability  for  a  breach.  Benesh  v. 
Travelers'  Ins.  Co.  14  N.  D.  39,  103  N. 
W.  405. 


For  mistake. 

Parol  evidence  of  mistake,  see  Evidence,  408. 
Weight  of  evidence  necessary,  see  Evidence, 
862. 

191.  The  defendant,  by  a  mortgage  fore- 
closure, had  acquired  title  to  real  property 
formerly  owned  by  plaintiff's  father,  and 
the  defendant  agreed  to  let  the  plaintiff 
buy  that  property  back,  and  to  make  a 
written  contract  to  that  effect,  whereby  the 
purchase  price  was  to  be  paid  in  install- 
ments and  deed  to  be  delivered  when  the 
payments  were  completed.  By  mistake  of 
defendant's  agent,  more  land  was  described 
in  the  contract  than  the  foreclosure  covered. 
Held,  that  there  was  a  mistake,  for  which 
equity  would  either  reform  or  rescind  the 
contract,  as  circumstances  might  require. 
Benesh  v.  Travelers'  Ins.  Co.  14  N.  D.  39, 
103  N.  W.  406. 

[Cited  in  note  in  117  Am.  St.  Rep.  244, 
on  mistakes  for  which  written  instru- 
ments may  be  canceled  or  corrected  in 
equity.] 

192.  The  law  presumes  that  the  con> 
tracting  parties  consented  to  such  terms  of 
a  written  contract  which  has  been  deliv- 
ered, as  appear  upon  its  face,  and  if  there 
is  a  mistake  of  law  upon  the  part  of  one 
of  the  contracting  parties,  without  which 
mistake  he  would  not  have  entered  into 
the  contract,  he  cannot  afterwards  avail 
himself  of  such  mistake,  unless  at  the  time 
such  contract  went  into  apparent  effect  by 
delivery,  the  other  party  to  the  contract 
was  aware  of  such  mistake  of  law,  and  did 
not  rectify  it.  Nichols  &  S.  Co.  v.  Horstad, 
—  S.  D.  — ,  130  N.  W.  776. 


VII.  Impaibino  Obuoatiok. 

a.  In  General. 

As  to  vested  rights,  see  Constitutional  Law, 

I.  a,  2. 
See  also  Statutes,  113. 

193.  N.  D.  Rev.  Codes  1895,  §  5848,  did 
not,  as  to  previously  existing  powers  of 
sale,  impair  the  obligation  of  any  contract. 
Orvik  V.  Casselman,  15  N.  D.  34,  105  N. 
W.  1105. 

194.  The  special  charter  of  a  city  provid- 
ing that  an  appeal  may  only  be  taken  in 
cases  tried  under  the  ordinances  when  the 
trial  was  had  before  the  police  magistrate 
without  a  jury,  is  subject  to  repeal  at  the 
will  of  the  state  legislature.  Mannie  v. 
Hatfield,  22  S.  D.  475,  118  N.  W.  817. 
As  to  f oreoloaare  by  adTertlaement. 

195.  Although  the  law  now  appearing  as 
N.  D.  Rev.  Codes  1899.  §  5845,  authorizing 
an  injunction  against  foreclosure  by  adver- 
tisement if  the  mortgagor  has  a  counter- 
claim or  defense  was  first  adopted  by  the 
legislature  of  Dakota  territory  in  1883,  after 
a  mortgage  containing  a  power  of  sale  was 
given,    the    obligation    of    the   mortgagee's 

,  contract  was  not  thereby  impaired.     Scott 
V.  District  Ct.  15  N.  D.  269,  107  N.  W.  61. 
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As    to    ooiiTeysiice    of   Itomeatead. 

196.  N.  D.  Rev.  Codes  1905,  §5052,  which 
requires  the  signature  of  both  husband  and 
wife  to  all  conveyances  and  incumbrances 
of  the  homestead,  is  a  proper  means  for 
protecting  and  perpetuating  the  homestead, 
and  is  not  open  to  the  objection  that,  by 
legislative  action  ulone,  it  impairs  or  de- 
feats the  husband's  right  of  individual  con- 
veyance. Gaar,  S.  £  Co.  v.  Collin,  IS 
N.  D.  622,  110  N.  W.  81. 

As  to  threshing  lien. 

197.  Ko  impairment  of  the  right  to  con- 
tract is  involved  in  the  Threshers'  Lieu 
Law  (S.  D.  Rev.  Code  Civ.  Proc.  §  737) 
which  gives  a  superior  lien  on  grain  for 
threshing  charges  and  requires  that  the 
lien  be  tiled  within  ten  days.  Hahn  v. 
Sleepy  Eye  Mill.  Co.  21  S.  D.  324,  112 
N.  W.  843. 

By  change  In  remedy. 

198.  A  mere  change  in  remedy  without 
interfering  witn  vested  rights  was  effected 
by  S.  D.  Laws,  1899,  chap.  109,  authorizing 
an  action  directly  by  the  grantee  instead 
of  in  the  name  of  the  grantor  as  previously 
required  by  Dak.  Comp.  Laws,  §  4870,  to 
determine  his  riglits,  where  the  conveyance 
while  passing  all  his  grantor's  title  and 
interest,  was  void  under  §  3303  as  to  one 
who  was  at  the  time  of  the  conveyance 
in  actual  adverse  possession  of  the  land. 
Campbell  v.  Equitable  Loan  &  T.  Co.  17 
8.  D.  31,  94  N.  W.  401. 

b.  Taa  and  A»se»sment  Mattera. 

199.  A  sale  made  under  K.  D.  Laws 
1890,  chap.  132,  for  a  tax  levied  in  1889  con- 
stituted a  contract  between  the  state  and 
the  purchaser,  the  terms  of  which  are  em- 
braced in  the  law  in  force  when  the  sale 
was  made.  Fisher  v.  Betts,  12  N.  D.  197, 
96  N.  W.  132. 

200.  The  right  of  a  tax  sale  purchaser  at 
a  sale  in  1896  to  a  lien  for  taxes  paid, 
guaranteed  to  him  by  N.  D.  Rev.  Codes 
1895,  §  1273,  was  a  right  which  could  not 
be  impaired  by  the  subsequent  legislation. 
Beggs  v.  Paine,  15  N.  D.  436,  109  N.  W.  322. 

201.  No  subsequent  legislation  could  re- 
peal the  law  in  force  when  a  tax  sale  was 
made,  so  as  to  change  effect  of  deed  as 
evidence  in  matters  of  substance,  as  that 
would  be  impairing  the  validity  of  a  con- 
tract. Fisher  v.  Betts,  12  N.  D.  197,  96 
N.  W.  132. 

202.  The  assurance  held  out  by  the  state 
to  purchasers  at  tax  sales  by  N.  D.  Rev. 
Laws  1890,  as  amended  in  1891,  that  the 
tax-sale  certificates  and  tax  deeds  issued  to 
them  would  be  prima  facie  evidence  of  the 
regularity  of  the  tax  proceedings,  although 
relating  to  the  remedy,  constituted  a  sub- 
stantial inducement  to  the  purchase,  enter- 
ing into  the  contract  with  the  state,  and  so 
materially  affecting  its  value  that  it  can- 
not be  taken  away  by  subsequent  legislation 
without  impairing  its  obligation.  Blake- 
more  V.  Cooper.  15  N.  D.  5,  4  L.R.A.(N. 
S.)  1074,  125  Am.  St.  Rep.  574,  106  N.  W. 
566. 


203.  S.  D.  Laws  1899,  chap.  41,  S  3, 
impairs  the  obligation  of  contracts  and 
is  unconstitutional,  as  it  restricts  the  total 
county  tax  rate  to  8  mills,  and  expressly 
authorizes  the  commissioners  to  devote  the 
entire  amount  to  other  purposes  than  a 
sinking  fund;  it  providing  for  a  tax  of 
6  mills  for  general  county  purposes,  2  mills 
for  county  roads,  2  mills  for  county  bridges, 
and  such  an  .amount  for  insane  purposes  as 
may  be  due  the  state  for  the  support  of  the 
insane  from  such  county,  and  for  the  county 
sinking  fund  an  amount  sufficient  to  pay 
one  year's  interest  on  its  bonded  indebted- 
ness. Fremont,  E.  &  M.  Valley  R.  Co.  v. 
Pennington  County,  20  S.  D.  270,  105  N. 
W.  929. 

204.  Under   8.   D.   Const.,   art.   6,    §   12, 

firoviding  that  no  law  impairing  the  ob- 
igations  of  a  contract  shall  be  passed  and 
art.  13,  §  6,  providing  that  acts  providing 
for  the  payment  of  debts  of  city,  county, 
town  or  school  district  by  the  levy  of  an 
annual  tax  shall  be  irrepealable  until  the 
debt  is  paid,  the  legislature  has  no  power 
to  so  limit  sinking  fund  levies  in  any  coun- 
ty so  as  to  abrogate  laws  or  ordinances 
providing  for  the  payment  of  interest  or 
principal  of  its  bonded  indebtedness  or  so 
to  limit  the  levies  as  to  prevent  the  col- 
lection of  an  annual  tax  to  pay  the  in- 
terest thereon.  Fremont,  E.  &  M.  Valley 
R.  Co.  V.  Pennington  County,  22  S.  D.  202, 
116  N.  W.  76. 


VIII.  Editobial  Notes. 

Apportionment   of   contracts. 

31  Am.  Dec.  518. 
Waiver  by  contract  of  prospective  exemp- 
tion from  execution.         72  Am.  Dec.   741. 
Effect  of  agreement  for  forbearance  to  sue. 
36  Am.  St.  Rep.  145. 
Nature  and  requisites  generally. 
Privity  of  contract.     18  Am.  St.  Rep.  380. 
Matter    following    signature    as    part    of 
contract.  5    L.R.A.(N.S.)    436. 

Effect  of  party's  ignorance  of  contents 
of  extraneous  papers  upon  attempt  to  in- 
corporate it  into  contract  bv  reference. 

70  L.R.A  106 
Implied    contraots. 

Liability  of  municipality  or  other  public 
corporation  on  implied  contract. 

27   L.R.A.(N.S.)    1117. 
Right  to  recover  for  household  services 
while   living   in    illicit    relation. 

29    L.R.A.(N.S.)    787. 
Placing  one's  child  in  another's  custody 
as  implying  contract  not  to  reclaim. 

16   L.R.A.(N.S.)    1004. 

Implied  contract  to  pay  for  services   to 

relative  not  living  as  part  of  same  familv. 

1    L.R.A.(N.S.)    819. 

Implication  of  agreement  to  pay  for  serr- 

ices   of   relative   or   member   of   household. 

11   L.R.A.(N.S.)    873. 

Consideration. 

Marriage    as    a    valuable    consideration. 
7   Am.   Dec   362. 


Digitized  by 


Google 


CONTRACTS,  VIII. 


267 


ReleaM  from  promise  to  marry  as  con- 
tideration  for  contract. 

10    L.R.A.(N.S.)     656. 

Forbearance  to  sue  as  consideration  to 
snpport  promise.  60  Am.  Dec.  524. 

Forbearance  to  sue  as  consideration  for 
third  person's  promise  to  pay  existing  ob- 
Uration.  19    L.R.A.(N.S.)     842. 

Power  to  confer  exemptions  or  benefits  in 
consideration  of  past  services. 

117   Am.    St.    Rep.    890. 

Conveyances  in  consideration  of  support. 
130  Am.  St.  Rep.  1039. 

Consideration  for  release  of  claim  for 
damages   for    personal    injuries. 

107  Am.  St.  Rep.  616. 

Cancelation  of  invalid  contract  as  consid- 
eration for  a  promise.     5  L.R.A.(N.8.)  725. 

Contract  induced  by  promise  to  furnish 
surety  as  sustaining  subsequent  contract 
of  suretyship.  27  L.R.A.(N.8.)   189. 

Payment  of  part  of  undisputed  debt  a« 
consideration  for  its  discharge. 

21   L.R.A.(N.S.)    1006. 

Discharge  of  antecedent  debt  as  considera- 
tion entitling  bona   fide   purchaser   or  en- 
combrancer  to  protection  of  recording  acts. 
_     27   L.R.A.(N.S.)    620. 

Necessity  of  new '  consideration  to  sup- 
port failure  to  protest  or  give  notice  of 
nonwaiver  of  payment. 

3    L.R.A.(N.S.)     1079. 

Promise  of   additional  compensation   for 
completing  contract  other  than  for  payment 
of  money. 
11  L.R.A.(N.S.)  789;  28  L.R.A.(N.S.)  480. 

Moral  obligation  as  consideration  for  ex- 
press promise. 
39  Am.  St.  Rep.  736  i  26  L.R.A.(N.S.)  520. 

Moral  obligatloQ  p,Ti«in|f  from  relation- 
ship as  supporting  promise  to  become  re- 
sponsible for  (uiothftrs  debt. 

3  L.R.A.(N.S.)  436 

Recital  of  money  consideration  in  deed  as 
contractual.  68   L.R.A.    926. 

X«ta«Utyt  meetlas  of  aUncU. 

Unilateral    contracts    for   sale    of   lands. 
31  Am.  St.  Rep.  191. 

Contracts  bv  tele/;raph. 
93  Am.  Dec.  514;    110  Am.  St.  Rep.  743. 

Time  and  place  of  consummation  of  con- 
tract made  by  medium  of  telegram  and 
letter.  6  L.R.A.(N.S.)   1016. 

Mutuality  of  contract.    7  Am.  Dec.  492. 

Mutual!^  of  obligation  where  one  party's 
obligation   not   definite   and   certain. 

1   L.R.A.(N.S.)    446. 

Mutuality  of  contract  of  employment 
binding  upon  only  one  party  for  time  desig- 
nated. 20   L.R.A.(N.S.)    899. 

Mutuality  of  accepted  proposition  to  fur- 
nish such  material  as  one  needs. 

11  L.R.A.(N.S.)   713. 

Mutuality  of  contract  giving  real-estate 
hroker  exclusive  authority  or  promising 
him  commissions  in  case  of  sale  by  anyone 
else,  but  not  in  terms  imposing  any  obliga- 
«on  upon  him.  19  L.R.A.(N.S.)    599. 

Mutualitv  of  contract  to  furnish  cars  to 
shipper.  13  L.R.A.(N.S.)    164. 

Illustrations  of  distinction  between  defl- 
Supp.  Dak.  IHg.— 17. 


nite  proposal  or  acceptance,  and  mere  pre- 
liminary step   in   negotiatioa  of  contract. 
4  L.R-A.(N.S.)    177. 

Effect  of  death  of  party  after  mailing 
his  acceptance  of  an  oner. 

12  L.R.A.(N.S.)    139. 
Formal  reqnlaites;  stmtnte  of  frauds. 

Statute  of  frauds.     15  Am.  St.  Rep.  258. 

Contracts  within  statute  of  frauds. 

9  Am.  Dec.  188;  15  Am.  Dec.  62. 

Effect  of  statute  of  frauds  whete  original 
agreement  was  to  have  been  put  into  writ- 
ing. 51  Am.  Dec.  144. 

Persons  to  whom  statute  of  frauds  is 
available.  137  Am.  St.  Rep.  756. 

Written  authority  to  contract  for  sale 
of  property  as  dispensing  with  necessity 
for  written  contract.      28  L.R.A.(N.S.)  738. 

Postnuptial  written  contract  to  confirm 
antenuptial  oral  contract  relinquishing 
rights.  11    L.R.A.(N.S.)    593. 

Contracts  to  be  performed  within  a  year. 
93    Am.    Dec.   86. 

Validity  of  oral  contract  for  a  year's  serv- 
ices to  commence  in  futuro. 

2  L.R.A.(N.S.)    738. 

Effect  of  statute  of  frauds  upon  parol 
contracts  for  services  performable  within  a 
year,  though  not  so  intended. 

15  L.R.A.(N.S.)    313. 

Contract  to  transfer  personalty  in  con- 
sideration of  services,  as  within  statute  of 
frauds.  16    L.R.A.(N.S.)    381. 

Purchase  of  property  to  be  manufactured, 
adapted,  or  grown,  as  within  statute  of 
frauds.  30   L.R.A.(N.S.)    319. 

Necessity  of  writing  to  transfer  shares 
of  stock.  2  L.R.A.(N.S.)   804. 

Contract  for  sale  of  corporate  stock  as 
one  for  sale  of  "goods,"  etc.,  within  statute 
of  frauds.  19  L.R.A.(N.S.)    874. 

Oral  promise  to  answer  for  debt  of  an- 
other.    6  Am.  Dec.  321;  96  Am.  Dec.  261; 
23  Am.  St.  Rep.  296. 

Contracts  of  indemnity  as  effected  by  stat- 
ute of  frauds.  42  Am.  St.  Rep.  186. 

Contract  to  answer  for  or  pay  debt  of 
another  within  statute  of  frauds. 

126  Am.  St.  Rep.  487. 

Contemporary  promise  to  pay  where  bene- 
fit inures  to  another  as  within  statute  of 
frauds.  16   L.R.A.(N.S.)    214. 

Vendee's  agreement  to  pay  encumbrance 

as  promise  to  answer  for  debt  of  another. 

16  L.R.A.(N.8.)    1087. 

Validity  of  oral  promise  to  pay  another's 

pre-existing  debt,  made  to  secure  benefit  t'* 

promisor,  without  releasing  original  debtor. 

22  L.R.A.(N.S.)   1077. 

Contract  for  sale  of  land  within  statute 
of  frauds.  102  Am.  St.  Rep.  231. 

Verbal  lease  foi-  more  than  a  year. 
16  Am.  St.  Rep.  764;  17  Am.  St.  Rep.  752. 

Validity  of  oral  agreement  to  assume  or 
assign  land  contract.     3  L.R.A.(N.S.)   147. 

Applicability  of  statute  of  frauds  to  as- 
signment or  surrendrr  of  purchaser's  in- 
terest under  land  contract. 

1».L.R.A.(N.8.)   879. 

Agreement  of  vendee  of  realty  to  divide 
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proceeds  of  resale  with  vendor,  as  affected 
by  statute  of  frauds.     8  L.R.A.(N.S.)   1137. 

Statute  of  frauds  as  affecting  legal  rem- 
edy for  breach  of  contract  to  purchase  land 
for  and  in  name  of  another. 

5  L.R.A.(N.S.)   123. 

Validity  of  parol  partnership  to  deal  in 
real  property.  4   L.R.A.(N.S.)    427. 

Parol  agreement  to  take  title  to  realty, 
sell  and  account  for  proceeds,  as  affected 
by  statute  of  frauds.     20  L.R.A.(N.S.)  298. 

Necessity  that  authority  of  agent  to  pur- 
chase personal  property. 

11   L.R.A.(N.S.)    650. 

Necessity  that  authority  of  agent  to  pur- 
chase or  sell  realty  be  written  to  enable 
him  to  recover  compensation. 

9   L.R.A.(N.S.)    933. 

Parol  agreement  to  construct  private  way 
across  railroad. 
17  L.R.A.(N.S.)  702;  24  L.R.A.(N.S.)  375. 

Validity  of  oral  agreement  as  to  erec- 
tion or  maintenance  of  fences. 

27  L.R.A.(N.S.)   226. 
Whether    contract    for    sale    of   growing 

crops  or  reservation  thereof  by  a  grantor 
must  be  in  writing.    23  L.R.A.(N.S.)   1218. 

Writing  and  signing  memorandum  within 
statute  of  frauds.  7  Am.  Dec  288. 

Necessity  and  sufficiency  of  expression  of 
consideration  of  contract. 

60  Am.  St.  Rep.  432. 

Who  must  sign  memorandum  of  executory 
sale  contract  within  statute  of  frauds. 

28  L.R.A.(N.S.)    680. 
Subscribing  one's  name  under  word  "sure- 
ty" as  satisfying  statute  of  frauds. 

23  L.R.A.(N.S.)    1197. 

Satisfaction  of  statute  of  frauds  relating 

to  sales  of  realty  by  memorandum  showing 

one  party  acted  for  undisclosed  principal. 

8  L.R.A.IN.S.)    733. 

Whether  an  extrinsic  document,  not  re- 
ferred to  in  memorandum  of  sale  of  realty, 
may  be  resorted  to  in  aid  of  defective  de- 
scription  to   satisfy   statute  of  frauds. 

18   L.R.A.(N.8.)    616. 

Symbolic  delivery  by  sample  to  satisfy 
statute  of  frauds.  70  L.R.A.  321. 

Acceptance  of  goods  to  satisfy  statute  of 
frauds.  96  Am.  St.  Rep.  216. 

Subsequent  acceptance  as  taking  sale  out 
of  statute  of  frauds.     10  L.R.A.(N.S.)   638. 

Receipt  and  acceptance  to  satisfy  statute 
of  frauds  when  goods  are  in  purchaser's 
possession  at  time.     11  L.R.A.  (N.S.)    1186. 

Delivery  and  acceptance  taking  verbal 
sale  of  goods  out  of  statute  of  frauds. 

49  Am.  Dec.  325. 

Part  performance  of  contract  within  stat- 
ute of  frauds.  53  Am.  Dec.  539. 

Taking  possession  of  realty  as  part  per- 
formance to  satisfy  statute  of  frauds. 

3   L.R.A.  (N.S.)    790. 

Enforcement  at  law  of  partly  performed 
contracts.  32  Am.  Dec.  129. 

Satisfaction  of  statute  of  frauds  by  part 
payment.  126  Am.  St.  Rep.  394. 

Work  in  fitting  up  for  delivery  as  taking 
contract  out  of  statute  of  frauds. 

16  L.R.A.(N.S.)   654. 

Effect  of  making  improvements  under  oral 


lease  for  term  beyond  that  permitted  by 
statute,  to  entitle  lessee  to  hold  during 
term.  3  L.R.A.(N.S.)    852. 

Parol  alteration  of  contracts  within  stat- 
ute of  frauds.  100  Am.  Dec.   169. 

Modification  of  written  contract  by  sub- 
sequent parol  agreement. 

56  Am.  St.  Rep.  659. 

Parol  modification  of  contract  required  to 
be  in  writing.  4  L.R.A.(N.S.)   980. 

Right  to  damages  for  failure  to  perform 
contract  void  under  statute  of  frauds. 

6  Am.  St.  Rep.  495. 

Statute  of  frauds  as  affecting  equitable 
relief  for  breach  of  agreement  to  purchase 
land  for  and  in  name  of  complainant. 

5  L.R.A.(N.S.)  112. 
Constraotloa. 

Which  of  repugnant  clauses  in  contract 
will  prevail.  60  Am.  St.  Rep.  93. 

Consideration  of  surrounding  circumstan- 
ces and  pre-existing  relations  in  construing 
contracts.  67   Am.  Dec.  8U. 

Construing  together  instruments  executed 
at  same  time.  13  Am.  St.  Rep.  351. 

Rule  that  equivocal  terms  are  to  be  taken 
as  against  either  party,  in  that  sense  in 
which  he  had  reason  to  suppose  the  other 
understood  it.  8  L.R.A.(N.S.)   1140. 

Contract  fixing  compensation  at  certain 
amount  per  unit  of  work  as  entire  or  sev- 
erable. 20  L.R.A.(N.S.)   1069. 

Divisibility  in  respect  of  time  or  territo- 
rial extent  of  contracts  in  restraint  of  trade. 
24  L.R.A.(N.S.)    942. 

Time  as  of  essence  of  contract. 

60  Am.  Dec.  597,  675. 

Time  as  of  essence  of  contract  for  sale 
of  land.  104  Am.  St.  Rep.  266. 

Contracts  of  sale  or  "lease"  payable  in 
instalments.  89    Am.    Dec.    127. 

Which  party  is  to  furnish  cars  under 
contract  to  ship  f.  o.  b.     6  L.R.A. (N.S. )  928. 

When  agreement  or  instrument  conferring 
right  to  mine  coal  is  to  be  regarded  as 
absolute  sale  or  conveyance  of  coal  in  place, 
as  distinguished  from  lease  or  conditional 
sale.  4  L.R.A.(N.S.)    207. 

Real  estate  as  passing  under  word  "ef- 
fects" in  written  instrument. 

12  L.R.A.(N.S.)   661. 

Sale  of  business  and  good  will  as  limita- 
tion upon  right  of  vendor  to  compete. 

19  L.R.A.(N.S.)   762. 
Merger. 

Merger  of  contract  of  sale  in  deed. 

16  Am.  St.  Rep.  622. 

Merger  of  stipulations  as  to  title  in  exec- 
utory land  contract  in  subsequent  conrev- 
ance.  31  L.R.A.(N.S.)   45'7. 

Validity  generally. 

Validity  of  contracts.     59  Am.  Dec.  557. 

Unconscionable  contracts. 

81  Am.  St.  Rep.  664. 

Contracts,  consideration  for  which  ha» 
partly  failed,  or  is  partly   illegal. 

117  Am.  St.  Rep.  494. 

Validity  of  new,  based  on  compromise  of 
illegal,  contract.  9  L.R.A.(N.S,)    668. 

Whether  promise  by  third  party  to  pay 
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claim  arising  out  of  performance  of  eon- 
tnet  is  tainted  by  its  illegality. 

28  L.R.A.(N.S.)   996. 

Agreements  collateral  to  contracts  form- 
ing illu^al  combinations,  and  enforcement 
thereof.  30  L.R.A.(N.S.)    680. 

Contracts  with  newspapers  void  as  against 
public  policy.  93  Am.  St.  Rep.   905. 

Validity  of  contracts  in  business  which 
it  is  misdemeanor  to  transact. 

12  L.R.A.(N.S.)   578. 

Stipulation  by  parties  in  contract  making 
rule  binding  on  court.     8  Am.  St.  Rep.  921. 

Validity    of   stipulation    against    assign- 

ment  in  contract   for   payment  of   money. 

21  L.RA.(N.S.)    597. 

Validity  of  contract  to  assign  future  in- 
tentions upon  sale  of  patent. 

2   L.R.A.(N.S.)    1094. 

Validity  of  agreement  with  surety  as  to 
custody  or  control  of  trust  funds. 

16  L.R.A.(N.S.)   994. 

Agreements  to  make  particular  disposi- 
tion of  property  by  will.    66  Am.  Dec.  784. 

Validity  of  agreement  to  defeat  probate 
of  will.  16  L.R.A.(N.S.)   236. 

Validity  of  contract  not  to  contest  pro- 
bate. 13  L.R.A.(N.S.)   484. 

Validity  of  contract  not  to  protest  against 
application   for   land   patent. 

9  L.R.A.(N.S.)    629. 

Validity  of  contract  to  resell,  at  an  ad- 
Tioce,  property  purchased. 

3   L.R.A.(N.S.)    2ia 

Validity  and  effect  of  agreement  to  pay 
royalties  on  device  not  in  fact,  but  assumed 
to  be,  covered  by  patent. 

14    L.R.A.(N.8.)    274. 

Validity  of  agreement  to  transfer  future- 
acquired  property  in  consideration  of  main- 
tenance. 70  L.R.A.  485. 

Validity  of  contract  to  furnish  medical 
services  for  life.  28  L.R.A.(N.S.)  1112. 

Contracts  with  alien  enemies. 

96  Am.  St.  Rep.  624. 

legality  of  contract  to  pay  thief  for  re- 
turn of  stolen  property. 

7  L.R.A.(N.S.)  175. 

Validity  of  contract  to  compromise  pend- 
ing or  contemplated   divorce    suit. 

60    L.R.A.    406. 

losnrance  on  bawdy  house  or  its  fumi- 
twe.  18   L.R.A.(N.8.)    214. 

Centrmet  xvitli  intozleated  person. 

Contract   by    intoxicated   person. 
It  Am.  Dec.  653;    107  Am.   St.  Rep.   637. 

Validity  of  contract  with  intoxicated  per- 
•».  26  L.R.A.(N.S.)   596. 

Right  to  affirmative  relief  from  contract 
tijKm  ground  of  its  procurement  from  com- 
plaiaant  while  intoxicated. 

17  L.R.A.(N.S.)    1066. 

Extent  to  which  contract  invalidated  by 
intoxication.  2   L.R.A.(N.S.)    666. 

Cemtraat  with   attorney. 

Contracts  between  attorneys  and  clients. 
83  Am.  St.  Rep.  159. 

Contracts  of  attorneys  void  as  against 
iwblie  policy.  13  Am.  St.  Rep.  297. 

Right  of  attorney  to  solicit  business. 

9  L.R.A.(N.S.)   282. 


When  attorney's  contract  of  employment 
is  void  as  against  public  policy  because 
procured  by  solicitation. 

119  Am.  St.  Rep.  1035. 

Oontrsot   «f   nnlloenaed    person. 

Validity  of  contract  made  in  business 
carried   on   without  required   license. 

1   L.R.A.(N.S.)    1169. 

Right  of  unlicensed  person  to  recover  for 
services  rendered  by  licensed  person. 

2  L.R.A.(N.S.)    392. 

Oontrsets   ot   corporations   of   corpo- 
rate oflcers  or  stookholders. 

Secret  bonus  to  officer  or  director  as 
affecting  right  to  enforce  contract  against 
corporation.  7  L.R.A.(N.S.)  467. 

Validity  of  contract  by  railroad  to  main- 
tain private  sidings.     17  L.R.A. (N.S.)   130. 

Validity  of  contract  made  to  influence 
location  of  railroad.    21  L.R.A.(N.8.)   800. 

Validity  of  promise  of  personal  benefit  to 
officer  of  railroad,  conditioned  on  specified 
location  of  road  or  depot. 

6  L.R.A.(N.S.)    524. 

Validity  of  contract  of  railroad  to  estab- 
lish and  maintain   station. 

15  L.R.A.(!».8.)   694. 

Validity  of  agreements  to  control  voting 
power  of  stock.  31  L.R.A.(N.S.)  1186. 

Validity  of  agreement  to  elect  "dummy" 
directors.  27  L.R.A.(N.S.)    658. 

Validity  of  contract  to  turn  over  to  con- 
struction company  bonds  and  stocks  of  rail- 
road in  amount  exceeding  cost  of  construc- 
tion. 13   L.R.A.(N.S.)    191. 

Oontraets  with  ofiolals. 

Municipal  purchasers  from  officer  or 
member  of  board  intrusted  with  duty  of  pur- 
chasing. 9  L.R.A.(N.S.)  1014. 

Contracts  alfeotlns  ofldal  action. 

Contract  as  to  location  of  public  build- 
ings. 4   L.R.A.(N.S.)    688. 

Validity  of  lobbying  contracts. 

121  Am.  St.  Rep.  728. 

Validity  of  contract  to  procure  legisla- 
tive action.  4  L.R.A.(N.S.)    213. 

Validity  of  contract  as  affected  by  fact 
that  performance  may  involve  necessity  of 
procuring  some  action  by  public  officials. 

18  L.R.A.(N.8.)  1161. 

Indemnity  contracts. 

Validity  of  agreement  for  indemnity 
against  illegal  act.  40  Am.  Dec.  425. 

Validity  of  agreement  to  indemnify  bail 
in  criminal  ease.  20  L.R.A.(N.S.)    58. 

Contracts     affectlnc    marriage    rela- 
tion. 

Marriage  brokerage  contracts. 

104  Am.  St.  Rep.  919. 
Validity  of  contract  by  third  person  to 
pay  one  spouse  to  return  to  other. 

31  L.R.A.(N.S.)  441. 

Contracts  against  Uahlllty. 

Validity  of  employee's  waiver  of  right 
to  recover  for  injuries. 

3  Am.  St  Rep.  266. 
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Validity  of  contract  exonerating  master 
in  advance  from  liabiiity  for  negligence. 

7  L.R.A.(N.S.)    537. 
Contracts  requiring  servant  to  elect  be- 
tween benefits  of  relief  fund  and  his  action 
for  damages;  11  L.R.A.(N.S.)   182. 

Validity  o(  provision  of  railroad  relief 
department  for  forfeiture  of  benefits  in  case 
of  suit  against  company. 

10  L.R.A.(N.8.)   198. 
Effect   of    stipulation    exempting    ware- 
houseman from  loss  by  fire. 

23  L.R.A.(N.S.)  1205. 
Oontraeta  for  procnring;  evldenoe. 

Validity   of   contracts    to   procure    testi- 
mony. 30    L.R.A.(N.S.)     278. 
Validity  of  contracts  to  furnish  evidence. 
97  Am.  St.  Rep.  145. 
Contracts  for  production  or  discovery  of 
evidence.  94  Am.  Dec.  375. 
Contraet  for  atlfling  proseontlon. 

Contiacts  to  compound  or  stiUe  criminal 
prosecution.  31   Am.   Dec.   601. 

Validity  of  contract  to  pay  existing  in- 
debtedness, or  value  of  property  or  money 
feloniously  obtained,  upon  consideration  of 
stifling  prosecution.  16  L.R.A.(N.S.)  971. 
Rlslits  and  remedies  on  illesal  con- 
tract. 
Actions   on   illegal   contracts. 

8  Am.   Dec.   691. 
Rights  of  parties  to  illegal  or  fraudulent 
transactions.  •  34  Am.  Dec.  765. 

Rule   of    pari    delicto. 

113  Am.  St.  Rep.  724. 
Equitable   enforcement  for   limited   time 
to  prevent  public  inconvenience  of  contract 
against  public  policy. 

1  L.R.A.(N.S.)   1032. 
Collection  on  unlawful  contract  or  for  il- 
legal purpose  as  defense  against  recovery. 
99  Am.  Dec.  61. 
Right   of    injured   person    not    party   to 
agreement  to  assail  validity  as  tending  to 
monopoly.  26  L.R.A.(N.S.)    148. 

Oambling  and  wacer  contracts. 
Wagering  contracts. 

15  Am.  St.  Rep.  167. 
Wagers  and  their  validity. 

37  Am.  St.  Rep.  698. 
Contracts  for  sale  of  personalty  for  fu- 
ture delivery.  1  Am.  St  Rep.  762. 
Inference  as  to  character  to  transaction 
on  margin.                        2  L.R.A.(N.S.)  174. 
Applicability  to  bucket  shops  of  statutes 
relating  to  "games  of  hazard,"  "gambling 
devices,"   etc.                25   L.R.A.  (N.8.)    158. 
Validity  of  loan  for  gambling  purposes. 
1  Am.  St.  Rep.  302. 
Effect  of   transfer  of   negotiable   instru- 
ment to  secure  money  for  gambling. 

22  L.R.A.(N.S.)   627. 
Defenses   to   obligations   given   for   gam- 
bling debts.  119  Am.  St.  Rep.  172. 
Contracts  In  restraint  of  trade. 
Contracts  in  restraint  of  trade. 

7  Am.  Dec.  743. 
Validity    of    contracts    in    restraint    of 
trade. 

92  Am.  Dec.  761 ;  40  Am.  St.  Rep.  789. 


Contracts  in  partial  restraint  of  trade^ 
and  modem  anti-trust  acts. 

9  L.R.A.(N.S.)    446. 

Validity  of  agreement  by  employee  not  to 
compete  with  employer. 

6  LR.A.(N.S.)   892. 

Validity  of  contract  restraining  prac- 
tice of  profession  after  term  of  service  with 
another.  26  L.R.A.(N.S.)  061. 

Validity  of  agreement  by  employee  not 
to  engage  in  competing  business,  as  affected 
by  scope  in  time  and  territorial  extent. 

24  L.R.A.(N.S.)    933. 

Contract  not  to  compete  in  certain  busi- 
ness; effect  of  incorporation  by  convenan- 
tees.  9    L.R.A.(N.S.)    979. 

Validity   of   agreement    not   to   compete, 

ancillary   to   sale  or   lease   as   affected   by 

covenantee's  purpose  to  procure  monopoly. 

15  L.R.A.(N.S.)   840. 

Contract  by  selling  shareholder  not  to 
compete  with  corporation. 

23  L.R.A.(N.S.)   606. 
Validity  of  stipulation  not  to  engage  in 

fiarticular   business,  not  ancillary  to   law- 
ul   contract.  6  L.R.A.(N.S.)    847. 

Validity  of  agreement  in  restraint  of 
trade,  ancillary  to  sale  of  business  or  profes- 
sion, as  affected  by  territorial  scope. 

24  L.R.A.(N.S.)   913. 
Validity   of   agreement    at   common   law 

by  which  employer  seeks  to  direct  trade  of 
employees.  24  L.R.A.(N.S.)    649. 

Validity  of  contract  giving  exclusive  lo- 
cal right  to  handle  goods. 

0  L.R.A.(N.S.)   601. 
Validity  of  contract  regulating  price  at 
which  article  shall  be  resold. 

27  L.R.A.(N.S.)  305. 
Effect  of  invalid  provision  for  exclusive 
agency   upon    right   to    recover   for   goods 
pnrehased  under  contract. 

6   L.R.A.(N.S.)    647. 

Power  of  state  to  invalidate  stipulation 

forbidding  parchaaer  to  handle  other  goods. 

11  L.R.A.(N.S.)   968. 

ValidMy  of  contract  for  material  patented 

or  held  in  monopoly,  where  public  letting 

to  lowest  bidder  required. 

6  L.R.A.(N.S.)   680. 
Validity   of   contract   to   employ    union 
labor  only.  3  L.R.A.(N.S.)  292. 

RatMcatlon  of  contract. 
Contracts  incapable  of  ratification. 

59  Am.  St.  Rep.  638. 
Effect  of  ratification  of  contract. 

6  Am.  St  Rep.  100. 

Performance  or  breaoli  senerally. 

Enforceability  of  contract  after  contract- 
or's death.  22  Am.  St.  Rep.  811. 

Responsibility  of  contractor  for  defec- 
tive condition  of  portion  of  completed  work, 
due  to  directions  of  other  party. 

8  L.RA.(N.S.)   1171. 

Liability  of  contractor  to  replace  bridge 
destroyed  by  unprecedented  flood. 

15  L.R.A.(N.S.)  833. 
Duty  of  building   contractor  to  protect 

work  from  freezing. 

16  L.R.A.(NS.)  801. 
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Right  of  party  to  proceed  to  execute  con- 
tract after  refusal  by  other  party. 

33  Am.  St.  Rep.  792. 

Rigit  of  building  contractor  to  recover 

for  subetantial  performance  of  his  contract. 

134  Am.  St.  Rep.  678. 

Complete  performance  as  essential  to 
cause  of  action  on  entire  contract. 

59  Am.  St.  Rep.  277. 

Recovery  upon  substantial  performance  of 
building  contract.  24  L.R.A.(N.S.)  327. 

Recovery  by  architect  on  contract  of  em- 
ployment. 64  Am.  St.  Rep.  322. 

Reduction  of  rank  or  changing  duties  of 
employee  aa  violation  of  contract  of  em- 
pteyment.  27  L.R.A.(N.S.)  1011. 

Quantum  meruit  under  special  contract. 
19  Am.  Dec.  272. 

Right  of  contractor  to  sue  on  quantum 
meruit  upon  breach  of  construction  con- 
tract by  other  party.    13  L.R.A.(N.S.)  448. 

Right  of  one  nreaking  contract  to  support 
another  to  recover  on  quantum  meruit.  14 
L.R-^(N.S.)    538. 

Quantum  meruit  for  services  performed  or 
nateriid  furnished  under  contract  invalid 
because  minds  of  parties  did  not  meet  as  to 
terms.  26  L.R.A.(N.8.)    810. 

Entering  another's  employment  as  breach 

of  covenant  not  to  engage  in  rival  business. 

20  L.R.A.(N.S.)   769. 

Effect  of  passage  of  statute  rendering  per- 
formance of  contract  impossible. 

10  liJLA.(N.S.)    416. 

Impossibiliiy  of  performance  of  condi- 
tions precedent  or  consequent. 

70  Am.  St.  Rep.  829. 

Siriit  to  prevent  performance  of  contract. 
16  Am.  St.  Rep.  792. 

"Strike"  clause  in  contract  of  sale  and 
delivery.  9   L.R.A.(N.S.)    1187. 

Effect  of  change  of  conditions  from  natur- 
al causes  after  completion  of  construction 
contract.  17   L.R.A.(N.S.)    608. 

Who  must  bear  loss  caused  by  destruction 
of  structure  during  erection. 

5  L.R.A.(N.S.)   1105. 

Architect's  certificates  and  engineer's 
estimates.  56  Am.  St.  Rep.  312. 

Effect  of  decision  of  architect,  engineer, 
or  umpire  in  case  of  fraud  or  mistake. 

1  L.R.A.(N.S.)   1050. 

Full  or  substantied  performance  of  con- 
struction contract,  as  excusing,  as  a  matter 
of  law,  failure  to  secure  architect's  or  engi- 
neer's certificate.  6  L.R.A.(N.S.)   774. 

Necessity  of  referring  to  architect  ques- 
tions arismg  between  owner  and  contract- 
or involving  dereliction  of  duty  by  archi- 
tect himself.  18  L.R.A.(N.S.)  1248. 
Aeeeptance    waiver    of   breaeh. 

Use  of  building  by  owner  as  acceptance  of 
work  of  construction  or  repair. 

16  L.R.A.(N.S.)  489. 

Acceptance  of  work  as  waiver  of  im- 
perfect performance.      115  Am.  St  Rep.  256. 

Taking  possession  of  building  with  knowl- 
edge of  defects  as  waiver,  as  against  con- 
tractor. 20   L.R.A.(N.S.)    872. 

Teraiaatlon   of   contract. 

Termination  of  contract  of  employment 
by  death  of  party.         21  L.R.A.(N.S.)  914. 


Termination  of  employment  by  master's 
death.  6  LRJ^.(N.S.)    1002. 

Termination  of  contracts  of  employment 
which  permit  rescission  by  dissatisfied  em- 
ployer. 12  L.R.A.(N.S.)  403. 
Survival,  after  death  of  promisor,  of  con- 
tract to  pay  for  personal  services  to  third 
person.  13  L.R.A.(N.S.)  643. 
ReaolnloB  or  eanoelatlon  of  eontraot. 
.  Ignorance  or  carelessness  as  affecting 
right  to  equitable  relief  from  contract  by 
which  one  has  been  overreached. 

5  L.R.A.(N.S.)   799. 
Acceptance  of  portion  of  instalment,  as 
affecting  right '  to  rescind   continuing  con- 
tract for  failure  to  deliver  whole. 

21  L.R.A.(N.8.)   864. 
Necessity  of  returning  in  specie  product 
received  from  land  under  contract  in  rela- 
tion thereto,  as  condition  of  rescinding. 

25  L.R.A.(N.S.)  1302. 

Duty  upon  rescission  or  abandonment  of 

contract   to   restore   or    tender    back   what 

has  been  received.  1  L.R.A.(N.S.)  379. 

Rescission   of  contract. 

74  Am.  Dec.  657 ;  14  Am.  St  Rep.  724. 
Grottnds  for  rescission  of  contract. 

IS  Am.  Dec.  572. 
Avoidance  of  contracts  for  mutual  mis- 
take of  facts.  45  Am.  Dec.  631. 
Mistakes  for  which  written   instruments 
may  be  canceled  or  corrected  in  equity. 

117  Am.  St  Rep.  228. 
Termination  of  contracts  of  employment 
which  permit  rescission  by  dissatisfied  em- 
ployer. 23  L.R.A.  ( N.8. ) .  1003. 
Relief  from  mistake  of  law  as  to  effect  of 
instrument  28  L.R.A.(N.S.)  785. 
Right  to  rescind  or  abandon  because  of 
failure  or  inability  of  other  party  to  per- 
form within   time   designated,   where  time 
not  of  essence  of  contract 

21  L.R.A.(N.S.)   691. 
Right  to  afilrmative  relief  from  transac- 
tion in  which  agent  acted  for  both  parties. 
17  L.R.A.(N.S.)   622. 
Bef ormatlon  of  oontract. 
Reformation  of  contract 

65  Am.  St.  Rep.  481. 
Impalrlnc  oltUcatloa  of  oontraot. 

Impairment   of   contract   obligations    by 
retroactive  homestead  laws. 

87  Am.  Dec.  464. 
Mortgagee's,  rights  and  remedies  against 
impairment  of  security. 

43  Am.  St.  Rep.  432. 
Change  of  decision  of  state  court  as  un- 
constitutional impairment  of  contract. 

5  L.R.A.(N.S.)    860. 
Change  of  judicial  decisions  as  impairing 
obligation  of  contract 

28  L.R.A.(N.S.)   500. 

Effect  of  legislation  limiting  cost  of  new 

insurance  on  existing  contracts  with  agents. 

19  L.R.A.(N.S.)    940. 

Pnbllo   ooBtracts. 

Remedy  of  lowest  bidder  for  refusal  to 
award  contract  30  L.R.A.(N.S.)   126. 

Who  are  responsible  bidders  and  how  to 
enforce  their  rights. 

50  Am.  St  Rep.  489. 
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Sufficiency  of  speciflcations  for  guidance 
of  bidder  for  public  contract. 

30  L.R.A.(N.8.)   214. 


CONTRADICTION— COPYRIGHT. 

OOIfVEBSZOX. 


OONTBADICTION. 

In  abstract  on  appeal,  see  Appeal  and  Er- 
ror, 164-167. 

Of  record  on  appeal,  see  Appeal  and  Error, 
IV.  d. 

Of  witness,  see  Witnesses,  V. 


**» 


OONTRIBUnOH. 

Towards  work  on  minine  claim,  see  Mines, 
II.  b.  8  .  . 

Between  holders  of  bonds  secured  by  com- 
mon mortgage,  see  Mort^^e,  3S-37. 
Editorial  notes. 

Contribution  between  co-sureties. 

10  Am.  St  Rep.  639. 

Contribution  among  joint  principals  one 

of  whom  is  insolvent.  20  Am.  Dec.  659. 

Contribution     among     persons     holding 

lands  affected  by  mortgage. 

16  Am.  Dec   141. 
Actions  for  contribution  not  foimded  on 
express   promise.  98   Am.   St.   Rep.   31. 

Contribution  as  between  legatees  and  dev- 
isees to  pay  testator's  debts. 

1  L.R.A.(N.S.)   461. 


Measure  of  damages  for,    see  Damages,  HL 
„     g- 

Equitable  conversion,  see  equitable  Conver- 
sion. 
Action  for,  see  Trover  and  Conversion. 


*»» 


COHVETANOE. 

Of  homestead,  see  Homestead,  IIL 
See  also  Deeds. 


■»«» 


COKVICTION. 

As  prerequisite  to  action  for  damages  from 
breach  of  warranty  of  horses  ag&intt 
glanders,  see  Sale,  70. 


oomaoTS. 


<«» 


OOKTRIBUTOBT  NEOXJGENCE. 

Of  employee,  see  Master  and  Servant,  II.  e. 
On  railroad  track,  see  Railroads,  III.  d. 
On  street  railway  track,  see  Street  Rail- 
ways, II. 
See  also  Negligence,  11. 


Sentence  and  imprisonment  of,  see  Criminal 
Law,  IV. 

Editorial  note. 

Responsibility  of  hirer  for  acts  of  con- 
vict laborer.  12  L.R.A.(N.S.)  317. 


OOOUMO  TIME. 


Prejudicial  instruction   as  to,  see  Appeal 

and  Error,  1052. 
See  also  Homicide,  2. 


♦  »» 


♦  «» 


GONTKOVEBBT. 

Jurisdiction  of,  in  bankruptcy  proceedings, 
see  Bankruptcy,  II. 


♦  «» 


OONVENTIOir. 


Of  political  parties,  see  Voters  and  Elec- 
tions, III.  c. 


<  ■ » 


OOHVEBSATIOK. 

Calling   out   entire   conversation,   see   Evi- 
dence,  601. 
Bringing  out  entire  conversation  on  cross- 


00>OW]fEBB. 

Of.  mining  daim,  see  Mines,  n.  b. 

♦«  » 

COPIES. 

As  evidence,  see  Evidence,  254-261,  286. 

Delivery  of  copy  of  chattel  mortgage  to 
mortgagor,  see  Chattel  Mortgt^,  III. 
c. 

Piling  copy  of  chattel  mortgage,  see  Chat- 
tel Mortgage,  III.  g,  2. 

Of  lost  or  stolen  indictments,  see  Courts, 
1,  2,  31. 

Necessity  of  delivering  copy  of  account  sued 
on,  see  Pleading,  81. 


COPTRIOHT. 


Editorial  notes. 

Common-law  action  for  infringement  of 

copyright.  2    L.R.A.(N.S.)    913- 

_     _  Effect   of   omitting    notice    of   copyright 

examination,  see  Witnesses,  IV.  d,  5,      I  from  licensed  publication.     66  L.R.A.  444. 
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Rigbt  to  fix  retail  price  as  incident  of 
eopyriglit.  15  L.R.A.(N.S.)   767. 

Right  to  use  of  name  on  expiration  of 
copTright  or  patent. 

18  I..ILA.(N.S.)  5S0. 


*>* 


CORAM   NOBIS. 

Editorial  note*. 

Writs  of  error  coram  nobis. 

46  Am.  Dee.  258. 

Writs  of  error  coram  nobis  and  coram 

Tobts.  97  Am.  St.  Rep.  363. 


»»» 


COBOHEBS. 

Admissibility  of  record  of  inquest,  see  Evi- 
dence, 287,  288. 

Weight  to  be  given  verdict  of  coroner's  jury, 
see  Evidence,  860. 


»«» 


COBFOBATE  BOOKS. 

Bight  to  inspect,  see  Corporations,  31. 


COBPOBATIOm. 


L  Natobe;  Cm^ationj   Bt-laws. 

IL  POWEBS  AND  LlABUJTIBS;   OlTICKBB. 

a.  In  General. 

b.  To  Acquire  and  Bold  Real  Prop- 

erty. 
C  Officers. 

1.  Fiduciary  Relations. 

2.  Powers. 

3.  LiaMlity. 

TTT,  Cafitai,;  Stock  awd  Stockholdebs. 

a.  In  General;  Issue  of  Stock. 

b.  Transfers. 

c.  Bights  of  Stockholders. 

d.  Liahility  of  Stockholders. 
TV.  Insolvency;  Dissolution. 

V.  FOBEION   COBPORATIONS. 

a.  In    Oeneral. 

b.  What  Amounts  to  Transaction 

of  Business  tcithin  the  State. 

e.  Right  of  Action  by  Corporation 

Which  has  not  Complied  with 
Conditions. 
VL  Editobiai.  Notes. 

Various  particular  associations  or  corpora- 
tions, see  Banks,  Building  and  Loan 
Association,  Counties,  Insurance,  Mu- 
nicipal Corporations,  Railroads,  Re- 
ligious Societies,  Street  Railways,  Tele- 
graphs, Telephones. 

Acknowledgment  by,  see  Acknowledgment. 
1,  6-8. 

Teoue  of  actions  against,  see  Action  or  Suit, 
98-100. 


Parties  to  action,  see  Action  or  Suit,  III. 
b,  7. 

Presumption  as  to  verification  of  pleading 
by,  see  Appeal  and  Error,  608. 

Interstate  business  of,  see  Commerce. 

Equal  protection  and  privil^fes  of,  see  Con- 
stitutional  Law,  30-44. 

Estoppel  as  to  corporate  existence  or  pow- 
ers,  see   Estoppel,   II.   b. 

Admissibility  of  deed  ix),  see  Evidence,  331. 

Verification  of  claim  of,  against  decedent's 
estate,  see  Executor  and  Administra- 
tor, 20. 

Validity  as  against  creditors  of  debtor's 
transfer  of  property  to  corporation  of 
which  he  holds  the  stock,  see  Fraud  and 
Fraudulent  Conveyances,  20. 

Liability  of  property  of,  to  mechanic's  lien, 
see  Liens,  46. 

Change  of  partnership  to,  see  Partnership, 

Receivers  for,  see  Receivers. 
Taxation  of,  see  Taxes. 
See  also  Injunction  II.  c,  2;  Municipal  Cor- 
porations. 


I.  Natukb;  Cbkation;  Bt-lawb. 
See  also  infra,  6. 

1.  Whether  or  not  a  certain  company,  to 
which  a  conveyance  was  made  of  the  land  in 
controversy,  was  properly  organized  to  deal 
in  land  cannot  be  raised  collaterally  in  an 
action  to  quiet  title.  Thomas  v.  Wilcox,  18 
S.  D.  625,  101  N.  W.  1072. 

2.  A  substantial  compliance  with  the  stat- 
ute is  sufiScient  as  to  tAe  affidavits  required 
by  S.  D.  Laws  1890,  chap.  154,  §  5,  which 
provides  that  two  applicants  for  a  corporate 
charter  must  make  oath  that  the  corpora- 
tion is  not  being  formed  to  enable  several 
corporations  to  avoid  the  provisions  of  the 
act,  which  oaths  must  be  satisfactory  to 
the  secretary  of  state.  Thomas  v.  Wilcox, 
18  S.  D.  625,  101  N.  W.  1072. 

CbaBge   of  name. 

3.  A  corporation,  organized  as  "V-Q  M, 
Co.,"  amended  its  name  to  "P.  M.  Co."  It 
occupied  the  same  premises  and  continued 
the  same  business,  with  practically  the  same 
officers.  Held:  Its  identity  was  not  there- 
by changed  so  as  to  defeat  recovery  on  re- 
newal policy  of  fire  insurance  issued  and  de- 
livered to  old  conipany  without  notice  of 
change  of  name.  Peever  Mercantile  Co.  v. 
State  Mut.  Fire  Asso.  23  S.  D.  1,  119  N.  W. 
1008,  19  A.  &  E.  Ann.  Cas.  1230. 

By-laws. 

4.  The  by-laws  of  a  corporation  are  the 
laws  for  the  regulation  of  its  officers  and 
the  management  of  its  property,  the  same 
as  a  public  statute  is  for  the  regulation  of 
public  officers,  and  these  by-laws  cannot 
be  repealed  or  amended  except  by  tlie  per- 
sons given  power  by  law  to  do  so.  Lamb  v. 
Merchants'  Nat.  Mut.  F.  Ins.  Co.  18  N.  D. 
253,  119  N.  W.  1048. 


Digitized  by 


Google 


264 


CORPORATIONS,  11. 


.2. 


II.  POWEBS    ASD    LlABIUTIES;     OfTICEBS. 

a.  In  Oeneral. 

Eatoppel  as  to  corporate  powers,  see  Estop- 
pel, II.  b. 

Euforceabilitjr  of  contract  by  promoters  of 
mutual  insurance  company,  see  Insur- 
ance, 28. 

Sufficiency  of  allegations  as  to  libel,  see 
Pleading,  233. 

Invalidity  of  provision  that  no  person  has 
authority  to  change  warranty  by  cor- 
poration, see  Sale,  35. 

6.  An  executed  contract  or  conveyance  to 
which  a  corporation  is  a  party  cannot  be 
collaterally  attacked  by  a  stranger  on  the 
ground  that  its  making  or  acceptance  was 
beyond  the  power  of  the  corporation.  Peru 
Plow  &  Implement  Co.  v.  Barker,  75  C.  C. 
A.  475,  144  Fed.  673. 

6.  A  corporation  organized  under  K.  D. 
Laws  1897,  chap.  101,  p.  159,  which  author- 
izes three  or  more  members  or  ex-members  of 
the  national  guard  to  incorporate  for  the 
purpose  of  erecting  an  armory  building,  is  a 
private,  and  not  a  public  corporation;  and, 
save  fta  to  taxes  and  charter  fees,  whic^  are 
excepted  by  the  act,  it  has  the  same  powers, 
and  it  subject  to  the  same  duties  and  lia- 
bilities, as  any  other  private  corporation. 
Arrison  ▼.  Company  D,  North  Dakota  Nat. 
Guard.  12  N.  D.  554,  98  N.  W.  83, 1  A.  &  £. 
Ann.  Om.  368. 

7.  A  «nrporation  which  continues  the 
business  »t  ma  insolvent  partnership  is  not, 
in  the  ahseaae  of  fraud,  Hable  for  its  debts, 
where  it  is  oi^ganized  by  the  former  purt- 
itera,  who  pay  for  their  stock  by  insurance 
mmmty  «o]I«eted  for  the  destruction  of  the 
iwiteership  aaeets  by  fire,  and  a  stranger 
who,  nrith  knowledge  of  the  facts,  con- 
.(ribtttod  cash  equal  to  that  of  each  partner, 
4Mch  contributor  taking  a  pro  rata  share 
#(  «t0ck  for  his  contribution.  Bvrne  &  H. 
Ihy  <iOods  Co.  v.  Willis-Dunn  Co.  23  S.  D. 
««1,  29  L.R.A.(N.S.)  589,  121  N.  W.  620. 

,  b.  To  Acquire  and  Bold  Real  Property. 

8.  Whether  or  not  the  amount  of  land 
acquired  and  held  by  a  corporation  exceeded 
the  limits  authorized  by  law  can  only  be 
determined  in  an  action  brought  on  behalf 
of  the  state.  Thomas  v.  Wilcox,  18  S.  D. 
625,  101  N.  W.  1072. 

c.  Officers. 

Of  banks,  see  Banks,  IV. 
Officers  of  insurance  company,  see  Insur- 
ance, I.  c. 
See  also  infra,  26. 

1.  Fiduciary  Relations. 

Notice  from  fact  that  cashier  is  acting  as 
officer  of  another  corporation  also,  sec 
Notice.  6,  12,  13. 

See  also  infra,  15. 

9.  Checks  drawn  by  the  treasurer  of  an 
elevator  company,  who,  as  such,  has  power 


to  draw  checks  in  its  name  to  pay  its  ob- 
ligations, against  its  deposit  in  a  bank  of 
which  he  is  also  cashier,  in  the  bank's  favor, 
temporarily  to  cover  up  a  shortage  in  its 
funds  caused  by  a  misappropriation  thereof 
by  him,  which  checks  he  charges  againb.;  the 
elevator  company  on  the  bank  books  without 
intention  to  transfer  funds  from  one  corpo- 
ration to  the  other,  create  no  liability  in 
favor  of  the  bank  against  the  elevator  com- 
pany. Emerado  Farmers'  Elevator  Co.  v. 
Farmers'  Bank,  —  N.  D.  — ,  29  liJRJL 
(N.S.)  667,  127  N.  W.  522. 

2.  Powers. 

Acknowledgment  by,  see  Acknowledgment, 
1,  6—8. 

Invalidity  of  deed  issued  by  cashier  to  him- 
self, see  Banks,  6. 

Of  bank  teller,  see  Banks,  7. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
888. 

Injunction  against  mismanagement  by  cor- 
porate agent,  see  Injunction,  10-13,  73. 

Powers  of  insurance  officers  and  agents,  see 
Insurance,  I.  c,  2. 

Effect  of  delivery  after  insolvency  of  deed 
executed  by  president  before  insolvency, 
see  Mortgage,  57. 

Imputing  knowledge  of  officer  to  corpora- 
tion, see  Notice,  12,  13. 

Effect  of  appointment  of  receiver  on,  see 
Receivers,   9. 

Effect  of  deposits  in  bank  by  cashier  as 
secretary  of  depositor,  see  Vendor  and 
Purchaser,  72. 

10.  A  court  cannot  recognize,  nor  can  the 
opposite  party  claim  to  act  upon,  a  stipu- 
lation made  by  the  president  of  a  corpora- 
tion consenting  to  the  entry  of  a  judgment 
of  foreclosure  of  a  mortgage  on  the  cor- 
poration's property,  an  attorney  having  ap- 
peared for  the  corporation,  when  such  stip- 
ulation is  neither  signed  nor  assented  to  by 
the  attorney.  Frederick  Mill.  Co.  v.  Fred- 
erick Farmers'  Alliance  Co.  20  S.  D.  335, 
106  N.  W.  298. 

11.  A  corporation  was  bound  without  for- 
mal action  where  its  contractor,  who  was- 
engaged  to  sink  a  shaft  for  it,  reported 
that  he  could  not  complete  the  same  on 
account  of  quick-sand  and  the  directors  ap- 
pointed one  of  their  members  and  the  presi- 
dent to  go  to  see  about  the  shaft  and  agreed 
to  be  satisfied  with  what  agreement  they 
could  make  with  the  contractor,  and  they 
made  an  oral  agreement  with  him  which  the 
directors  knew  about  and  acquiesced  in  till 
he  had  completed  bis  work.  Davis  v.  Brown 
County  Coal  Co.  21  8.  O.  173,  110  N.  W. 
113. 

Of  president. 

Reviewability  of  order  setting  aside  un- 
authorized sth>ulation  by  president,  see 
Appeal  and  Error,  591. 

Presumption  as  to,  see  Evidence,  62. 

Sufficiency  of  evidence  as  to,  see  Eridenee, 
889. 

See  also  supra,  10,  11. 
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12.  A  corporate  president  who  has  the 
power  of  appointment  of  general  mana<;ei' 
may  remove  such  oHicer  at  the  expiraliuu 
of  the  term  of  office.  Magpie  Gold  Min. 
Co.  V.  Sherman,  23  S.  1>.  232,  121  K.  W. 
770. 

13.  The  president  ot  a  corporation  has 
no  authori^  as  such  to  sign  a  stipulation 
consenting  to  a  judgment  of  foreclosure  of 
a  mortgage  on  the  property  of  the  corpora- 
tion, when  the  effect  of  the  judgment  would 
practically  divest  the  rights  of  stockholders 
of  their  interest  in  the  property  of  the  cor- 
poration. Frederick  Mill.  <Jo.  v.  Frederick 
Farmers'  Alliance  Co.  20  S.  D.  335,  106 
N.  W.  298. 

14.  A  president  of  a  corporation  who  is 
acting  also  as  its  managing  agent,  and  who 
is  acting  for  the  corporation  in  securing 
patents  tor  its  mining  ground,  is  authorized 
to  make  contracts  necessary  and  proper  for 
the  purpose  of  expediting  the  obtaining  of 
patents  and  securing  the  claims  for  the 
company,  as  against  adverse  claims  that 
might  be  made  in  contesting  such  applica- 
tions for  patents.  Wood  t.  Saginaw  Gold 
Min.  ft  Mill.  Co.  20  S.  D.  161,  105  N.  W. 
101. 

To  vote  ma  to  eoaipeasatloa.  ■ 

16.  Under  S.  D.  Rev.  Civ.  Code,  §§  1619, 
1623,  providing  that  neither  a  trustee  nor 
his  agent  may  take  part  in  any  transaction 
concerning  the  trust  when  be  or  anyone  for 
whom  he  acts  has  any  interest  adverse  to 
that  ol  the  beneficiary,  and  that  a  viola- 
tion of  this  provision  is  a  fraud  against 
the  b<>neficiary,  a  director  of  a  corporation 
and  his  wife  who  is  also  a  director  are  dis- 
qualified as  such  from  voting  on  a  resolu- 
tion raising  the  salary  of  the  husband  as 
an  officer  of  the  corporation.  Ritchie  v. 
l>eople's  Teleph.  Co.  22  b.  D.  698,  110  K 
W.  990. 

3.  LialriUtff. 

Of  foreign  corporation,  see  infra,  60. 
Of  bank  directors,  see  Banks,  8-10. 

16.  The  acceptance  by  a  traveling  Bales- 
man  of  a  foreign  corporation,  of  notes  given 
in  payment  for  machinery  sold  by  him  with- 
in the  territory  of  a  local  agent  is  not  an 
acceptance  and  settlement  by  the  corpora- 
tion, so  as  to  relieve  such  local  agent  from 
liability  on  a  guaranty  of  payment  of  one 
of  the  notes  so  given,  subsequently  executed 
by  him,  where  such  salesman  was  author- 
ized only  to  make  additional  sales  subject 
to  acceptance  at  the  home  office.  Frick  Co. 
T.  Hoff,  —  S.  D.  — ,  128  N.  W.  495. 


m.  Capitai.;    Stock   and   Stockholdebs. 

a.  In  General;  Jeeue  of  Stock. 

Capital  stock  as  trust  fund,  see  infra,  45. 
Capital  stock  as  consideration  for  transfer 
to  corporation,  see  Contracts,  5a. 


17.  A  contract  between  plaintiff  and  de- 
fendant, who  have  an  option  to  purchase 
mining  property  at  a  fixed  sum,  that  they 
will  sell  the  same  to  a  corporation  to  be 
organized  to  conduct  the  business,  and  to 
leceive  their  profits  in  stock  of  the  cor-, 
poration,  was  not  a  violation  of  S.  D. 
Const,  art.  17,  §  8,  providing  that  no  cor- 
poration shall  issue  stock  or  bonds  except 
lor  money  labor  done,  or  money  or  prop- 
erty actually  received."  Chambers  v.  Mitt- 
nacht,  23  S.  D.  449,  122  N.  W.  434. 

18.  In  an  action  against  a  corporation 
to  recover  the  value  of  certain  snares  of 
stock  alleged  to  have  been  promised  the 
plaintiff  in  return  for  services  to  be  ren- 
dered by  him,  the  plaintiff  is  not  entitled 
to  recover  against  the  corporation  since  by 
S.  D.  Const.  Art.  17,  §  8,  a  corporation 
is  prohibited  from  issuing  stock  or  bonds, 
except  for  money,  labor  done,  or  money  or 
property  actually  received,  when  the  con- 
tract was  made  with  the  representative  of 
the  corporation  for  services  which  would 
enable  him  to  sell  more  stock  of  the  com- 
pany, and  was  not  for  the  benefit  of  the 
company  itself.  Rogers  v.  Gladiator  Gold 
Min.  &  Mill.  Co.  21  S.  1>.  412,  113  N.  W. 
86. 

Price  at  which  atook  may  be  sold. 

19.  Where  three  owners  of  mining  claims 
organized  a  corporation  and  entered  into 
an  agreement  to  convey  their  claims  to  it 
ill  consideration  of  all  the  capital  stock  of 
the  corporation,  amounting  to  2,500,000 
shares,  they  to  return  1,500.000  shares  to 
the  corporation  to  be  sold  for  the  benefit 
of  the  corporation,  but  finding  that  such 
agreement  was  undesirable  they  did  not 
complete  the  same,  but  the  corporation  de- 
livered 1,000,000  shares  ot  non-assessable 
stock  to  them,  and  the  other  1,500.000 
shares  were  not  issued  to  them,  such  re- 
maining 1,600,000  shares  of  stock  was  orif;- 
inal  stock  which  could  not  be  sold  by'  the 
hoard  of  directors  for  less  than  the  par 
value,  under  S.  D.  Gjv.  Code,  §  423,  aa 
amended  by  8.  D.  Sess.  Laws,  1907,  chap. 
104,  S  4.  Anderson  v.  Scandia  Min.  Syn- 
dicate, —  S.  D.  — ,  128  N.  W.  1016. 
Caaoelatloa  of  frandalent  lamie. 

See  also  infra,  23,  24. 

20.  In  an  action  by  minority  stock- 
holders to  cancel  shares  of  stock  fraudu- 
lently issued,  where  the  complaint  asked 
for  an  accounting  of  the  dividends  re- 
ceived by  the  holders  of  such  shares,  it  was 
not  necessary  that  the  complaint  also  make 
a  tender  of  the  amount  such  shareholders 
paid  for  their  shares,  as  the  prayer  for  an 
accounting  imports  such  an  offer  to  repay 
the  amount  so  paid  for  the  stock.  Ander- 
son V.  Scandia  Min.  Syndicate,  —  S.  D.  — , 
128  N.  W.  1016. 

b.     Transfers. 

Presumption  as  to,  on  appeal,  see  Appeal 
and  Error,  480. 

Obtaining  jurisdiction  by  levy  of  attach- 
ment on  stock  pledged,  see  Attach* 
ment,  14 
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Consideration  for  pledge  of  stock,  see  Con- 
tracts, 5. 
Construction  of  contract  tor  sale  of  stock, 

see  Contracts,  108. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

830. 
Fraud  justifying  rescission  of  sale  of  stock, 

see  Fraud  and  Fraudulent  Conveyances, 

2,4. 
Validity   as   against   creditors   of   transfer 

not    entered    on    corporate    books,    see 

Fraud  and  Fraudulent  Conveyances,  21. 
Specific    performance   of   contract   for,   see 

Specific  Performance,  3. 
Direction  of  verdict  in  action  for  improper 

transfer,  see  Trial,  287. 
What  constitutes  a  conversion  of  stock,  see 

Trover  and  Conversion,  7. 

21.  Statutes  requiring  corporations  to 
keep  stock  transfer  booKs  which  shall  be 
open  to  the  inspection  of  any  stockholder, 
member,  or  creditor,  and  providing  that 
transfers  shall  not  be  valid,  except  l^tween 
the  parties  thereto,  until  entered  on  the 
corporate  books,  are  not  intended  for  the 
protection  of  the  public,  and  therefore  an 
unregistered  pledge  of  stock  is  valid  against 
a  subsequent  attachment,  against  the  stock- 
holder, by  a  creditor  without  notice.  State 
Bkg.  &  T.  Co.  V.  Taylor,  —  S.  D.  — ,  29 
L.R.A.(N.S.)    623,    127   N.   W.   590. 

c.  Rights  of  Stockholders. 

Right  of  member  of  mutual  fire  insurance 
company,  see  Insurance,  6,  7. 

Competency  of  stockholder  to  act  as  juror 
in  action  against  corporation,  see  Trial, 
29. 

22.  Where  a  minority  stockholder  of  a 
corporation  was  induced  to  purchase  stock 
on  the  representations  of  the  principal 
stockholder,  who  was  also  the  manager, 
that  the  expenses  of  the  corporation  would 
not  exceed  fifty  dollars  a  month,  and  it 
appeared  that  the  business  was  managed 
entirely   by   the   principal   stockholder   and 

^his  wife,  that  no  separate  accounts  were 
kept  but  the  money  received  mingled  with 
the  funds  of  the  principal  stockholder,  that 
for  a  portion  of  the  time  such  principal 
stockholder  received  sixty  dollars  a  month 
for  his  services  and  later  by  a  vote  of 
himself  and  wi-fe,  and  another  the  holder 
of  one  share  of  stock,  he  received  seventy- 
five  dollars  a  month,  and  he  made  separate 
charges  for  light,  fuel  and  rent,  such  mi- 
nority stockholder  was  entitled  to  have  the 
money  in  excess  of  fifty  dollars  paid  over 
to  the  corporation  for  the  benefit  of  the 
stockholders.  Ritchie  v.  People's  Teleph. 
Co.  22  S.  D.  698,  119  N.  W.  990,  Reversed 
on  rehearing  in  —  S.  D.  — ,  128  N.  W. 
327. 

Right  to  maintain  aetlen. 
Review  or  order  permitting  stockholders  to 

appear  in  action,  see  Appeal  and  Error, 

591. 
Laches  preventing  maintenance  of  action  to 

cancel    stock    fraudulently    issued,    see 

Limitation  of  Actions,  20,  21. 


Relief  allowable  under  pleading,  see  Plead- 
ing, 41. 

Misjoinder  of  causes  of  action,  see  Plead- 
ing, 71,  72. 

Right  to  have  receiver  appointed,  see  Re- 
ceivers, 3. 

See  also  supra,  20. 

23.  An  action  is  maintainable  by  minor- 
ity stockholders  to  cancel  original  stock 
wliich  had  been  issued  by  directors,  under 
the  guise  of  treasury  stock,  for  less  than 
par.  Anderson  v.  Scandia  Min.  Syndicate, 
—  S.  D.  — ,  128  N.  W.  1016. 

24.  In  an  action  by  minority  stockholders 
to  cancel  shares  of  stock  fraudulently  is- 
sued, where  the  complaint  asked  for  an 
accounting  of  the  dividends  received  by  the 
fraudulent  holders  of  such  shares,  it  was 
not  necessary  for  the  plaintiffs  to  offer  to 
return  the  money  paid  by  such  sharehold- 
ers for  the  shares;  where  they  had  not  re- 
ceived anything  directly  from  such  fraudu- 
lent holders,  especially  where  the  latter 
have  received  dividends  in  excess  of  the 
amount  they  paid.  Anderson  v.  Scandia 
Min.  Syndicate,  —  S.  D.  — ,  128  N.  W. 
1016. 

26.  Minority  stockholders  in  a  corpora- 
tion have  no  right  in  themselves  as  stock- 
holders to  maintain  an  action  to  require 
the  defendant,  who  was  the  president,  gen- 
eral manager,  and  one  of  the  director* 
thereof,  to  pay  and  return  to  the  corpora- 
tion all  moneys  alleged  to  have  been  paid 
out  by  him  as  manager  in  excess  of  the 
sum  which  he  promised  and  represented 
would  cover  all  expenses  including  his  own 
compensation,  where  there  has  been  no  dis- 
honest or  fraudulent  conduct  or  misman- 
agement of  the  affairs  of  the  corporation 
on  the  part  of  the  defendant  in  discharge 
of  his  duties  as  an  officer  and  manager,  and 
where  the  corporation  had  been  completely 
organized,  its  officers  elected,  and  stock  was 
being  issued  when  they  became  stockhold- 
ers. Ritchie  v.  Jensen,  —  8.  D.  — ,  128 
N.  W.  327,  Reversing  on  rehearing  22  S. 
D.  698,  119  N.  W.  990. 

26.  Where  the  president  of  a  corpora- 
tion without  authority  signs  a  stipulation 
consenting  that  a  judgment  of  foreclosure 
of  a  mortgage  on  the  corporation's  prop- 
erty might  be  entered,  the  stockholders  of 
the  corporation  have  a  right,  where  there 
is  no  board  of  directors  to  whom  applica- 
tion can  be  made  to  protect  their  inter- 
ests, to  appear  in  behalf  of  the  corpora- 
tion and  have  the  stipulation,  judgment 
and  proceedings  thereunder  set  aside  and 
an  answer  filed  on  behalf  of  the  corpora- 
tion, or  on  behalf  of  the  stockholders  as 
parties  in  interest.  Frederick  Mill.  Co.  t. 
Frederick  Farmers'  Alliance  Co.  20  S.  D. 
335.  106  N.  W.  298. 

[Cited  in  note  in  26  L.R.A.(N.S.)  1066. 
on  availability  to  privies  of  remedy  of 
party  to  open  default  judgment] 

27.  An  action  to  vacate  and  set  aside  for 
fraud  a  decree  of  foreclosure  and  sale  of 
corporate  property  is  properly  brought  by 
the    stockholders,    where    it    appears   that 
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they  requested  the  managing  officers  to 
bring  the  action,  and  they  declined  so  to 
do.  Whitney  v.  Hazzard,  18  S.  D.  490,  101 
N.  W.  346. 

28.  The  stockholders  of  a  corporation 
may  bring  an  independent  action  in  equity 
to  vacate  and  set  aside  a  decree  foreclos- 
ing a  mortgage  on  corporate  property  ob- 
tained by  collusion  between  the  president 
of  the  corporation  and  the  mortgagee, 
where  they  previously  made  a  motion  to 
vacate  said  decree,  but  were  defeated  there- 
in because  of  fraudulent  and  untruthful 
■tatements  made  by  said  mortgagee,  which 
statements,  by  reason  of  obtaining  new 
evidence,  they  are  now  able  to  disprove. 
Whitney  v.  Hazzard,  18  S.  D.  490,  101  N. 
N.  W.  346. 

29.  Rules  applicable  to  stockholders' 
suits  do  not  control  an  action  by  one  who 
has  fully  completed  his  part  of  a  contract 
to  procure  options  to  purchase  certain 
mining  claims  in  the  name  of  the  other 
party  to  the  contract  to  compel  the  latter 
to  perform  his  agreement  to  convey  the  op- 
tions to  a  corporation  which  was  to  be  or- 
ganized and  a  certain  number  of  the  shares 
of  its  stock  to  be  transferred  to  him. 
Rogers  v.  Penobscot  Min.  Co.  83  C.  C.  A. 
.180,  154  Fed.  606. 

30.  Where  it  appears  that  the  directors 
or  trustees  of  a  corporation  are  so  acting 
as  to  intentionally  prejudice  the  rights  of 
the  stockholders,  or  a  meeting  of  such  board 
cannot  be  had,  the  stockholders  may  apply 
to  the  court  for  relief  without  first  pre- 
senting to  such  board  a  request  that  it 
proceed  to  take  such  action  as  will  pro- 
tect their  interests.  Frederick  MilL  Co.  v. 
Frederick  Farmers'  Alliance  Co.,  20  S.  D. 
335,  106  N.  W.  298. 

Klght  to  examine  corporate  book*. 

See  also  Discovery  and  Inspection,  3,  4. 

31.  The  holder  of  the  equitable  interest 
in  nearly  one-third  of  the  preferred  stock 
of  a  corporation  has  an  equitable  right  to 
the  examination  of  the  books  of  the  cor- 
poration, and  an  order  of  court  made  on 
hearing  of  motion  for  a  receiver,  allow- 
ing such  examination,  is  not  an  infringe- 
ment of  the  constitutional  right  guaran- 
teed by  the  United  States  and  state  to 
each  person  to  be  secure  in  his  person, 
houses,  papers  and  effects  against  un- 
reasonable searches.  McGeary  v.  Brown,  23 
8.  D.  573.  122  N.  W.  606. 

[Cited  in  note  in  30  L.R.A.(K.S.)    291. 
on    right    cf    stockholder    to    inspect 
books.] 
DMdeBda. 

32.  Equity  may  compel  a  corporation  to 
make  a  dividend  of  its  profits.  Ritchie  v. 
People's  Teleph.  Co.  22  S.  D.  698,  119  N. 
W.  990. 


d.  Liability  of  Stockholders. 

Stockholders  of  banks,  see  Banks,  III. 
Sufficiency  of  complaint  in   action  against 
stockholder,  see   Pleading,  257. 


33.  The  stockholder's  liability  for  cor- 
porate debts  defined  in  N.  D.  Rev.  Codes 
1899,  §  2902,  is  not  a  secondary  but  a 
primary  and  unconditional  liability,  ac- 
cruing as  soon  as  the  debt  is  contracted 
and  measured  by  the  amount  of  unpaid 
subscription.  Marshall-Wells  Hardware 
Co.  v.  New  Era  Coal  Co.  13  N.  D.  396,  100 
N.  W.  1084. 

34.  Under  N.  D.  Rev.  Codes,  1899, 
8§  6767-5770,  relating  to  stockholders'  lia- 
bility for  corporate  debts,  a  creditor  whose 
claim  has  not  been  reduced  to  judgment 
may  maintain  an  action  against  an  in- 
solvent .corporation  on  behalf  of  himself 
and  all  other  creditors  to  enforce  stockhold- 
ers' liabilities  defined  by  §  2902.  Marshall- 
Wells  Hardware  Co.  v.  New  Era  Coal  Co. 
13  N.  D.  396,  100  N.  W.  1084. 

35.  The  court  cannot  require  a  creditor 
of  an  insolvent  bank  to  assiune  the  duty 
of  settling  up  the  aff'airs  of  such  bank  by  a 
bill  in  equity  in  order  to  adjust  the  rights 
of  creditors  and  stockholders,  in  the  ab- 
sence of  a  code  provision  for  such  action. 
Union  Nat.  Bank  v.  Halley,  19  S.  D.  474, 
104  N.  W.  213. 


IV.  Insolvency;  Dissolution. 

Parties  to  sequestration  proceedings  against 
insolvent  corporations,  see  Action  or 
Suit,  76. 

Injunction  against  insolvent  corporation, 
see   Injunction,  44. 

Injunction  against  foreclosure  against  in- 
solvent corporation,  see  Injunction,  74. 

Receivers  for  insolvent  corporations,  see 
Receivers. 

See  also  supra,  35. 

36.  A  dissolution  of  a  corporation  does 
not  extinguish  debts  due  to  it.  Geddis  v. 
Northwestern  Trust  Co.  23  S.  D.  531,  122 
N.  W.  687. 

Forfeiture  of  franeUse. 

Illegal  discrimination  as  to,  see  Constitu- 
tional Law,   38-40. 

Provision  as  to,  as  interference  with  free- 
dom of  contract,  see  Constitutional 
Law,  66. 

Review  by  courts  of  wisdom  of  statute  pro- 
viding for,  see  Courts,  11,  12. 

Power  to  require  production  of  books  In 
proceeding  for,  see  Discovery  and  In- 
spection, 1,  2. 

Who  may  attack  validity  of  statute  pro- 
viding for,  see  Statutes,  16. 

37.  A  corporation  cannot  question  the 
constitutionality  of  a  statute  merely  be- 
cause it  provides  a  forfeiture  of  its  fran- 
chises for  certain  acts  constituting  a  mis- 
use thereof,  while  not  providing  such  pen- 
alty for  other  acts  of  misuse.  State  v. 
Central  Lumber  Co.  —  S.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  123  N.  W.  604. 

38.  As  the  legislature  has  the  power 
under  the  common  law  and  general  statute 
to  provide  for  the  forfeiture  of  a  corpora- 
tion's franchise  for  misuser,  it  also  has  the 
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power  to  provide  the  method  of  procedure 
thereunder.     State  v.  Central  Lumber  Co. 

—  S.  D.  — ,  —  L.RJL(M.S.)   — ,  123  N. 
W,  504. 

39.  As  under  the  common  law  and  gen- 
eral statute  the  state  can  provide  for  the 
forfeiture  of  a  corporation's  franchise,  S. 
D.  Sess.  Laws  1907,  chap.  131,  8  2,  author- 
izing a  forfeiture  of  such  franchise  for 
wrongful  discrimination,  is  not  invalid  be- 
cause the  wrongful  discrimination  set  out 
in  §  1  of  the  act  is  by  §  3  made  a  crime. 
State  V.  Central  Lumber  Co.  —  8.  D.  — , 

—  L.R.A.(N.S.)   — ,  123  N.  W,  604. 

40.  While  at  common-law  a  corporation 
could  forfeit  its  charter  for  misuser,  such 
question  could  not  be  raised  collaterally, 
and  in  order  to  make  such  forfeiture  ef- 
fective against  the  corporation  it  was 
necessary  for  some  court  to  adjudge  the 
forfeiture.     State  v.   Central   Lumber   Co. 

—  8.  D.  — ,  —  L.R.A.(N.S.)   — ,  123  N. 
W.  604. 

41.  The  law  recognizes  the  right  of  for- 
feiture of  the  franchise  of  a  corporation  for 
misuser,  as  under  8.  D.  Code  Civ.  Proc., 
§  671,  the  state's  attorney  is  authorized, 
in  an  action  in  the  nature  of  quo  war- 
ranto, to  annul  the  charter  of  a  corpora- 
tion whenever  it  shall  violate  the  provisions 
of  any  law  prescribing  a  forfeiture  for 
abuse  of  its  power.  State  v.  Central  Lum- 
ber Co.  —  S.  D.  — ,  —  L.RA.(N.S.)  — , 
123  N.  W.  604. 

42.  At  the  creation  of  every  corporation, 
in  consideration  of  the  rights  and  powers 
given  to  it  by  the  state,  there  is  the  im- 
plied covenant  or  agreement,  on  the  part 
of  such  corporation,  that  it  will  use  the 
powers  given  it  to  the  benefit  of  the  pub- 
lic; and,  as  an  incident  to  such  implied 
agreement,  there  is  attached  the  condi- 
tion that,  in  case  of  a  serious  breach  of 
such  implied  covenant  and  a^eement,  the 
corporation  shall  forfeit  its  right  to  exist, 
it  having  ceased  to  be  of  public  benefit. 
State  V.  Central  Lumber  Co.  —  8.  D.  — , 

—  L.RA.(N.8.)  — ,  123  N.  W.  604. 

43.  The  forfeiture  of  a  corporation's 
franchise  for  discrimination  for  the  pur- 
pose of  destroying  competition,  as  pre- 
scribed in  8.  D.  Sess.  Laws  1907,  chap.  131, 
§  2,  is  authorized  by  8.  U.  Const,  art.  17, 
§  20,  declaring  tliat  monopolies  and  trusts 
shall  never  be  allowed  in  this  state,  and 
that  no  corporation  shall  combine  to  fix 
prices,  limit  production  or  regulate  trans- 
portation, and  that  the  legislature  shall 
pass  laws  for  the  enforcement  of  such  sec- 
tion by  adequate  penalties,  and  in  case  of 
corporations  declare  a  forfeiture  of  their 
franchises  if  necessary.  State  v.  Central 
Lumber  Co.  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,  123  N.  W.  604. 

44.  A  Nebraska  corporation  being  bound 
by  the  laws  of  Nebraska  authorizing  the 
Bppointment  of  a  receiver  to  wind  up  the 
affairs  of  the  corporation,  upon  the  ap- 
pointment of  the  receiver,  such  corpora- 
tion and  its  officers  are  impliedly  forbid- 
den to  do  any  act,  and  they  can  not  ques- 
tion the  title  of  a  purchaser  from  the  re- 


ceiver,  though   the   lands   are   situated   in 
another  state.    Joy  v.  Midland  State  Bank, 
—  S.  D.  — ,  128  N.  W.  147. 
Rislita  and  preference*  of  creditors. 

45.  The  capital  stock  of  every  corpora- 
tion is  a  trust  fund  for  the  payment  of  it* 
debts,  and  its  creditors  have  the  right  of 
priority  of  payment  over  any  stockholder, 
i'ortland  Consol.  Min.  Co.  v.  Rossiter,  10 
S.  D.  633,  102  Am.  St.  Rep.  726,  94  N. 
W.  702. 

45a.  An  insolvent  corporation  cannot  pre- 
fer creditors;  and  therefore  a  mortgage  by 
one  to  whom  its  property  had  been  trans- 
ferred for  the  benefit  of  creditors,  with  the 
understanding  that  preference  should  be 
given  to  certain  ones,  to  secure  the  claim 
of  a  bank,  is  invalid  whether  the  bank 
knew  the  character  of  the  transfer  to  the 
trustee,  or  the  exact  condition  of  the  cor- 
poration when  the  mortgage  was  given,  or 
not.  Furber  v.  Williams-Flower  Co.  21 
8.  D.  228,  8  L.R.A.(N.8.)  1269,  111  N. 
W.  648,  16  A.  &  E.  Ann.  Cas.  1216. 

46.  The  action  for  sequestration  of  an 
insolvent  corporation's  assets  under  N.  D. 
Rev.  Codes  1899,  §  6761  is  distinct  from 
and  does  not  exclude  an  action  by  a  sim- 
ple contract  creditor  under  §§  5767-5770 
to  bring  in  all  parties  and  enforce  all  debts 
and  liabilities.  Marshall-Wells  Hardware 
V.  New  Era  Coal  Co.  13  M.  I).  396,  100  N. 
W.  1084. 

47.  If  a  portion  of  the  directors  of  an 
insolvent  corporation  owning  a  certain 
part  of  causes  of  action  against  it  assign 
them  to  a  third  person,  who,  after  service 
of  summons  on  such  directors  as  vice- 
president  and  secretary  of  the  corporation, 
has  a  default  judgment  entered  under  which 
all  the  property  of  the  corporation  is  sold 
in  satisfaction  thereof  amounting  to  less 
than  one-half  of  the  value  of  the  property, 
such  judgment  is  fraudulent  and  void  a* 
to  other  creditors  of  the  corporation.  Port- 
land Consol.  Min.  Co.  v.  Rossiter,  10  8.  D. 
633,  102  Am.  St.  Rep.  726,  94  N.  W.  702. 


V.   FOBEWN     CoRPOBATIOKa 

a.  In  Qeneral. 

Venue  of  action  against,  see  Action  or  Suit, 
99,  100. 

Recovery  back  of  amount  paid  for  license 
fee,  see  Assumpsit,  31. 

Authority  of  general  attorney  for,  see  At- 
torneys, 40,  41. 

Shipment  to  persons  within  state  as  in- 
terstate commerce,  see  Commerce,   1. 

Regulation  of  commerce  as  to,  see  Com- 
merce, 5,  6. 

Judicial  notice  as  to,  see  Evidence.   17. 

Burden  of  proof  as  to  authority  to  do  busi- 
ness in  state,  see  Evidence,  91. 

Presumption  of  performance  of  duty  by- 
clerk  of  court  in  approving  bond  of, 
see  Evidence.  133. 

Evidence  admissible  in  proseeution  of  cor- 
poration for  violation  of  statute   regn- 
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lating  intrastate  commerce,  lee  Evi- 
dence, 807. 

Ineofflpetency  of  foreign  corporation  to  re- 
ceive letters  of  administration,  see 
Jiixecutor  and  Administrator,  4. 

Foreign  insurance  company,  see  Insurance, 
3-6. 

Unlawful  sale  of  liquor  by,  see  Intoxicat- 
ing Liquors,  29. 

Availauility  of  statute  of  limitations  to 
foreign  corporations,  see  Limitation  of 
Actions,  64. 

Sufficiency  of  allegations  of  complaint  as 
to,  see.  Pleading,  141. 

Sufficiency  of  general  denial  in  action  on 
claim  by  assignee  of  foreign  corpora- 
tion, se«  Pleading,  282. 

Authority  of  foreign  surety  company  to 
execute  bond,  see  Principal  and  Surety, 
IS. 

Right  of  foreign  corporation  to  assert  un- 
constitutionality of  statute  as  to  do- 
mestic corporations,  see  Statutes,  11. 

Service  of  process  on,  see  Writ  and  Proc- 
ess, 5,  6. 

See  also  supra,  16. 

48.  Courts  will  not  recognize  the  validity 
of  any  contract  made  by  a  foreign  corpora- 
tion with  a  resident  of  the  ;state,  or  af- 
fecting property  there,  whether  made  in 
or  out  of  the  state,  if  it  is  one  which  do- 
mestic corporations  generally  are  forbidden 
to  make  in  the  state,  or  is  against  public 
policy.  State  use  of  Uart-Parr  Co.  v.  Robb- 
Lawrenoe  Co.  15  N.  D.  66,  106  N.  W.  406. 

Blcht  of  atAte  to  Impose  oonditloaa. 

Eight  of  courts  to  review  'question  of  ex- 
pediency or  policy  in  imposing  condi- 
tions, see  Courts,  9b. 

49.  Since  the  legislature  of  a  state  has 
the  absolute  power  to  exclude  a  foreign  in- 
surance  company    from    the    state,    or    to 

Sreseribe  the  conditions  upon  which  it  may 
0  business  in  the  state  in  the  future,  no 
law  passed  by  the  legislature  which  affects 
the  right  of  such  companies  to  do  business 
in  the  state  can  be  called  unconstitutional. 
Hartford  F.  Ins.  Co.  v.  Perkins,  125  Fed. 
S02. 

50.  As  a  state  has  the  power  entirely  to 
exclude  from  its  limits  a  corporation  or- 
ganized under  the  laws  of  another  state, 
•o  it  has  the  power,  subject  to  constitu- 
tional limitations,  of  prescribing  the  terms 
upon  which  alone  it  may  be  permitted  to 
do  business  within  its  limits,  and  of  im- 
posing any  restraints  which  it  may  see  fit. 
Reed  V.  Todd,  —  S.  D.  — ,  127  N.  W.  527. 

51.  8.  D.  Const,  art.  17,  8  6,  which  pro- 
vidlea  that  no  foreign  corporation  shall  do 
any  business  in  the  state  without  having 
one  or  more  known  places  of  business  and 
an  totborized  agent  or  agents  in  the  same 
upon  whom  process  may  be  served,  while  in 
itself  a  limitation  upon  the  rights  of  for- 
eign corporations,  is  not  a  limitation  upon 
the  l^islative  power  as  to  further  rwula- 
tion  or  entire  exclusion.  Reed  v.  Todd, 
—  8.  D.  — ,  127  N.  W.  527. 

82.  The  contention  that  N.  D.  Laws  1907, 


chap.  113,  p.  167,  requiring  elevator  com- 
panies transacting  business  in  the  state  to 
return  certificate  of  inspection  and  weigh- 
master's  certificate  of  weight  to  local  buy- 
er, is  void,  because  it  attempts  to  make  acts 
or  omissions  committed  in  a  foreign  state 
a  crime  in  North  Dakota,  is  not  sustained. 
The  conditions  on  which  foreign  corpora- 
tions are  permitted  to  do  business  are 
within  the  legitimate  power  of  the  state  to 
prescribe,  and  defendant  corporation,  hav- 
ing been  authorized  to  transact  business  in 
the  state,  is  amenable  to  its  laws  enacted 
under  its  police  powers  to  the  same  extent 
as  its  citizens.  State  v.  Minneapolis  &  N. 
Elevator  Co.  17  N.  D.  23,  114  i\\  W.  482. 

Rlshta  of  foreism  oorporatioaa  cener- 

53.  Where  the  evidence  showed  that  the 
goods  upon  which  the  claim  of  a  foreign 
corporation  was  founded,  were  shipped  pur- 
suant to  a  written,  order  sent  by  the  buy- 
er to  the  seller's  home  office,  that  such  or- 
ders were  not  taken  by  the  seller's  agent 
within  the  state,  and  that  such  orders  were 
received  and  filed  in  the  foreign  state,  and 
the  goods  all  shipped  from  points  without 
the  .state,  "f.  o.  b.''  Sioux  Falls,  S.  D.;  the 
claim  was  not  founded  on  business  within 
the  state  of  South  Uakdta,  so  that  the 
foreign  corporation  or  its  assign,  was 
barred  from  prosecuting  an  action  on  the 
claim  in  the  courts  ot  the  state,  under  S. 
D.  Rev.  Civ.  Code,  §§  883,  884,  885,  relative 
t6  the  right  of  a  foreign  corporation  to  sue 
in  the  courts  of  the  state.    Coffin  v.  Smith, 

—  S.  D.  — ,  128  M.  W.  805. 

64.  S.  D.  Rev.  Civ.  Code,  §§  883,  884, 
885;  (Dak.  Comp.  Laws,  §§  3190,  3191, 
3192;)  and  S.  D.  Laws  1896,  chap.  47, 
providing  that  no  foreign  corporation  shall 
transact  business  in  the  state,  acquire,  hold 
or  dispose  of  property,  or  sue  or  maintain 
any  action  in  any  court  in  the  state,  unless 
it  has  filed  an  authenticated  copy  of  its 
articles  of  incorporation,  and  has  appoint- 
ed an  agent  on  whom  process  may  be 
served,  that  no  action  shall  be  maintained 
on  any  contract  or  transaction  unless  the 
laws  relating  to  foreign  corporations  have 
been  fully  complied  with,  and  that  it  shall 
be  unlawful  for  one  to  act  as  agent  unless 
the  corporation  has  appointed  an  agent  in 
accordance  with  law  and  making  one  so 
acting  guilty  of  a  misdemeanor,  do  not 
prohibit  a  foreign  corporation  from  acquir- 
ing and  conveying  real  estate  without  hav- 
ing complied  with  statutes  relating  to  for- 
eign corporations,  the  effect  of  non-compli- 
ance therewith  being  merely  to  subject  the 
corporation  to  a  proceeding  by  the  state 
to  prevent  it  from  continuing  to  exercise  its 
franchise  within  the  state.     Reed  v.  Todd, 

—  S.  D.  — ,  127  N.  W.  527. 

55.  The  rule  of  comity  expressed  by  N. 
D.  Rev.  Code  1899,  8  5756,  bars  not 'only 
the  assertion  by  the  foreign  corporation  it- 
self of  a  cause  of  action  or  defense  which  a 
lomestic  corporation  is  forbidden  to  assert 
without  express  authority,  but  also  bars 
the    assignee    of    the    foreign    corporation. 
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Walker  v.  Rein,  14  N.  D.  608,  100  N.  W. 

406. 

IilablUty  of  officers  of. 

66.  The  liability  of  olticera,  agenta  and 
directors  of  a  foreign  corporation  "on  any 
and  all  contracts"  wntch  it  may  make  with- 
in the  state  witnout  complying  with  the 
laws  tor  the  regulation  of  the  doing  of 
business  by  such  corporations  (N.  D.  Kev. 
Codes  1905  §  4698)  covers  the  implied  con- 
tract which  arises  out  of  the  rescission  of 
an  express  contract.  Chesley  v.  Soo  Lig- 
nite Coal  Co.  —  N.  D.  — ,  121  N.  W.  73. 

b.  What  Amounts  to  Transaction  of  Busi- 

ness within  the  State. 

57.  A  single  business  transaction  in  this 
state  by  a  corporation  (not  an  insurance 
corporation)  which  is  not  engaged  in  doing 
business  generally  here  does  not  constitute 
"doing  business,"  or  "transacting  business," 
within  the  meaning  of  hi.  D.  Rev.  Codes 
1899,  g§  3261-3265.  State  use  of  Hart- 
Parr  Co.  V.  Robb-Lawrence  Co.  16  N.  D. 
65,  106  N.  W.  406. 

[Cited  in  note  in  10  L.R.A.(N.8.)  693, 
on  single  or  isolated  transaction  •  as 
"doing  business"  within  state.] 

58.  A  sale  of  goods  in  store  within  a 
state  pursuant  to  a  commission  contract, 
by  a  foreign  corporation  to  parties  within 
such  state,  is  not  within  a  statute  requir- 
ing foreign  corporations  doing  business 
within  the  state  to  comply  with  certain 
conditions,  since  such  sale  constitutes  in- 
terstate, as  contradistinguished  from  intra- 
state, commerce.  Sucker  State  Drill  Co.  v. 
Wirtz,  17  N.  D.  313,  18  L.R.A.(N.S.)  134, 
115  N.  W.  844. 

59.  A  statute  prescribing  the  conditions 
upon  which  a  foreign  corporation  may  do 
business  within  a  state  does  not  apply  to 
foreign  corporations  engaged  solely  in 
transacting  an  interstate  business,  as  it 
will  be  presumed  that  in  the  enactment  of 
such  statute  the  legislature  did  not  in- 
tend to  interfere  in  any  manner  with  the 
exclusive  power  to  regulate  or  restrict  in- 
terstate commerce,  vested  in  Congress. 
Sucker  State  Drill  Co.  v.  Wirtz,  17  N.  D. 
813,  18  L.R.A.(N.S.)    134,  115  N.  W.  844. 

c.  Right  of  Action  by  Corporation  Which 

has  not  Complied  with  Conditions. 

Right  of  assignee  to  sue,  see  Action  or 
Suit,  15. 

Right  of  action  by  transferee  of  note  pay- 
able to  corporation,  see  Bills  and 
Notes,  35,  36. 

Injunction  against  collection  of  judgment 
recovered  by  corporation,  see  Injunc- 
tion, 43. 

Conclusiveness  of  judgment  dismissing 
action,  see  Judgment,  85. 

Necessity  of  alleging  noncompliance  with 
conditions,  see  Pleading,  264. 

Sufficiency  of  allegation  of  noncompliance 
with  conditions,  see  Pleading,  304. 


j60.  a  jrfureign  corporation  which  lias 
failed  to  comply  with  S.  U.  Rev.  Civ.  Code, 
g  883,  cannot  maintain  an  action  in  the 
courts  of  the  state  until  it  has  so  com- 
plied therewith.  Bishop  &  B.  Co.  v. 
Schleuning,  20  S.  D.  71,  104  N.  W.  854. 

61.  A  foreign  corporation,  not  having 
filed  in  the  omce  of  tne  iijecretary  of  State 
a  duly  authenticated  copy  of  its  articles 
of  incorporation  or  appointed  a  resident 
agent  therein,  has  no  standing  in  court 
and  cannot  intervene  in  a  suit.  Thomp- 
son V.  Scroyer,  20  8.  D.  72,  104  N.  W. 
854. 

62.  Compliance  by  a  foreign  corporation 
with  the  laws  of  the  state  after  securing  a 
contract  and  commencing  an  action  to  en- 
force it  will  not  enable  it  to  maintain  the 
action,  where  the  statute  provides  that  no 
action  shall,  be  commenced  or  maintained 
in  the  state  courts  by  such  corporation  on 
any  contract  made  by  it  in  the  state,  un- 
less it  shall  have  fully  complied  with  the 
provisions  of  the  statute.  American  Copy- 
ing Co.  T.  Eureka  Bazaar,  20  S.  D.  626.  's 
L.R.A.(N.S.)    1176,  108  N.  W.  15. 

63.  Under  S.  D.  Rev.  Civ.  Code  g§  883, 
885,  requiring  a  foreign  corporation  to  file 
a  duly  authenticated  copy  of  its  charter 
or  articles  of  incorporation  in  the  secre- 
tary of  state's  office,  and  to  appoint  a  resi- 
dent agent  upon  whom  service  of  process 
may  be  made,  before  it  can  maintain  any 
action  at  law  or  otherwise  in  any  of  the 
courts  of  this  state,  a  foreign  corporation 
cannot  maintain  an  action  to  foreclose  a 
mechanic's  lien  based  upon  a  contract  made 
in  the  state  where  it  domiciled  until  it  has 
complied  with  the  statute  as  to  filing  arti- 
cles and  appointing  an  agent.  Iowa  Falls 
Mfg.  Co.  V.  Farrar,  19  S.  D.  632,  104  N. 
W.  449. 

64.  A  foreign  corporation  which  accepts 
as  security  from  its  debtor,  who  is  a  ware- 
houseman, a  warehouse  receipt  covering 
property  owned  by  the  latter,  actually  con- 
tained in  his  warehouse,  may  maintain  an 
action  for  the  conversion  of  the  property, 
although  it  has  never  complied  with  N.  D. 
Rev.  Code.  1905,  §§  4695,  4697,  prescribing 
the  conditions  upon  which  foreign  corpora- 
tions may  do  business  in  the  state.  State 
use  of  Hart-Parr  Co.  v.  Robb-Lawrence  Co. 
17  N.  D.  257,  16  L.R.A.(N.S.)  227,  116 
N.  W.  846. 

65.  The  ]>rovision  of  S.  D.  Rev.  Civ.  Code 
§  885  requiring  a  foreign  corporation,  do- 
ing business  in  this  state,  to  appoint  a  resi- 
dent agent  upon  whom  service  of  process 
may  be  made,  before  it  can  maintain  an 
action  in  this  state,  does  not  infringe  upon 
the  rights  of  a  foreign  corporation  to  sue 
in  the  courts  in  this  state.  Iowa  Palls 
Mfg.  Co.  V.  Farrar,  19  S.  D.  632,  104  N. 
W.  449. 

60.  A  foreign  corporation  engaged  in  in- 
terstate commerce  is  not  required  to  file 
its  articles  of  incorporation  or  appoint  a 
resident  agent  as  provided  by  the  South  Da- 
kota Civil  Code,  in  order  to  entitle  it  to 
maintain  an  action  in  the  courts  of  the 
state,  which  action   is  based   npon   an    in- 
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tenUte  commeroe  contract.  Sioux  Remedy 
Ca  T.  Lindgren,  —  S.  D.  — ,  130  N.  W.  49. 

67.  An  Indiana  corporation  had  an  ex- 
clusive agency  for  the  sale  ot  its  product  in 
Nebraska  and  portions  of  South  Dakota. 
The  agents  resided  in  iowa,  having  a  ware- 
booM  there,  in  which  goods  of  the  cor- 
poration were  stored.  The  term  of  agency 
expired,  and  the  agents  sold  their  ware- 
house. The  purchaser  sold  some  of  the 
goods  of  the  corporation  in  South  Dakota, 
without  the  consent  of  the  owner.  Held: 
Such  corporation  was  at  such  time  engaged 
in  interstate  commerce,  and  compliance 
with  8.  D.  Rev.  Civ,  Code,  §§  883,  885, 
requiring  the  filing  of  articles  of  incor- 
poration and  appointment  of  a  resident 
agency  by  foreign  corporations  before  they 
could  maintain  an  action  was  unnecessary. 
Kei  Buggy  Co.  V.  Dinneen,  23  S.  D.  474, 

mN.C433. 


VI.  Editobiai,  Notes. 

Corporations  103  Am.  St.  Rep.  548. 

Quasi  corporations.  13  Am.  Dec.  523. 

Protection   of   corporations  from   special 
and  hostile  legislation. 

62  Am.  St.  Rep.  165. 
Corporate  seal.  50  Am.  St.  Rep.  150. 

Necessity  for  corporate  seal. 

39  Am.  St.  Rep.  289. 
Effect    of    failure    to    record    corporate 
resolutions  and  acts.  74  Am.  Dec.  309. 

Corporation  as  agent  of  individual. 

17  Am.  St  Rep.  742. 
Transactions   in   name   of    supposed    but 
nonexisting  corporation. 

94  Am.  St.  Rep.  593. 
What  is  a  withdrawal  of  corporate  as- 
sets. 57  Am.  St.  Rep.  63. 
Fonaation;    orKRnlxRtlon. 
Defective  formation  of  corporations. 

33  Am.  St.  Rep.  176. 
Fiction  of  incorporation  to  evade  law. 

1  L.R.A.(N.S.)    176. 

Stajte  in   proceedings   when    corporation 

aeemed  organized.       18  L.R.A.(N.S.)    748. 

Bcttdeaee. 

Residence  of  corporation.  33  Am.  Dec.  399. 

CorporatioB  de  facto. 
What  constitutes  a  corporation  de  facto. 
118  Am.  St.  Rep.  253. 

ComioUdatloii,    mereer,    and    a1»orp- 

tioB. 

Consolidation  of  corporations. 

79  Am.  Dec.  422-428. 
Effect  of  consolidation  of  corporations. 

89  Am.  St.  Rep.  607. 
Effect  of   consolidation,   merger,   or    ab- 
sorption of  corporation,  on  unsecured  lia- 
bilities in  absence  of  statutory  or  contract 
provision.  11  L.R.A.(N.S.)    1119. 

What  unsecured  claims  are  covered  by 
assumption  of  indebtedness  of  corporation 
Upon  consolidation,  merger  or  absorption. 

26  L.R.A.(N.S.)  1101. 
State  authority  over  consolidated  inter- 
state corporation.         24  L.R.A.(N.S.)   769. 


Charter*. 

Corporate  charters.     21  Am.  St.  Rep.  148. 

Acceptance  by  corporation  of  charter 
amendments.  63  Am.  Dec.  460. 

Contraeta. 

Validity  of  contract  forbidden  by  corpo- 
rate charter.  51  Am.  Dec.  341. 

Alienation  or  mortgage  of  corporate  prop- 
erty. 23  Am.  Dec.  740. 

Ultra  vires  contracts  of  private  corpo- 
ration. 70  Am.  St.  Rep.  156. 

Enforceability  of  loan  to  private  corpo- 
ration which  has  exceeded  borrowing  pow- 
ers. 11  L.R.A.(N.S.)    598 

Effect  of  vote  or  resolution  by  directors  of 
corporation,  without  more,  to  cwnplete  a 
contract.  18  L.R.A.(N.S.)  293. 

Powers. 

By-laws  which  private  corporation  may 
adopt.  85  Am.  Dec.  617-622. 

Limitations  on  power  of  private  cor- 
poration to  enact  by-laws. 

43  Am.  St.  Rep.  162. 

Capacity  of  corporation  to  take  title  to 
realty.  94  Am.  Dec.  381. 

Power  of  corporation  to  issue  accommo- 
dation paper.  9L.R.A.(N.S.)  193. 

Power  of  corporation  to  dedicate  property 
for  public  use.  8  L.R.A.(N.S.)    960. 

Power  of  corporation  organized  for  manu- 
facture and  safe  of  liquor  to  enter  into  in- 
demnity contract  on  behalf  of  customers,  or 
prospective  customers. 
^      *^  27    L.R.A.(N.S.)    186. 

Implied  power  of  corporations  to  borrow 
money  «md  give  evidence  of  indebtedness  and 
security  therefor.        Ill  Am.  St.  Rep.  310. 

Right  of  corporation  to  purchase  its  own 
stock.  61  L.R.A.  621;  25  L.R.A.(N.S.)  50; 
30  L.R.A.(N.S.)  694;  32  Am.  St.  Rep.  339. 

Right  to  acquire  stock  in  another  corpo- 
ration. 36  Am.  St.  Rep.  134. 

Right  of  competitor  to  challenge  power  of 
corporation  to  perform  ultra  vires  acts. 
^  12   L.R.A.(N.S.)    757. 

UaMUtlea. 

Liability  of  public  and  quasi  public  cor- 
porations. 5  Am.  Dec.  42. 

When  corporation  becomes  liable  for  debts 
of  preceding  corporation  or  partnership. 

■^  59  Am.  St.  Rep.  64/. 

Liability  of  corporations  on  contracts  of 
members.  13  Am.  St.  Rep.  28. 

Liability  of  corporation  formed  by  firin, 
partnership,  or  association  for  debts  of  old 
concern,  in  absence  of  express  assumption  or 
fraud.  29  L.R.A.(N.S.)  588. 

Corporate  liability  for  torts. 

•^  13  Am.  Dec.  596. 

Whether  statutory  liability  for  debts  of 
corporation  includes  liability  for  torts. 

.*^  32  L.R.A.(N.S.)    256. 

Corporate  liability  for  libel  and  slander. 
^  115  Am.  St.  Rep.  721. 

Liability  of  corporation  for  slander  by 
agent  or  employee.         21  L.R.A.(N.S.)  87.3. 

Prosecution    and    punishment    of    corpo- 
ration for  crime.     133   Am.  St.  Rep.   774. 
i     Criminal   prosecution  of  corporation   for 
acts  of  omissions  while  in  receiver's  hands. 
26  L.R.A.(N.S.)   710. 
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Whether  a  corporation  may  be  convicted 
of  homicide.  21  L.R.A.(N.S.)   898. 

Officer*  and  dlreotori. 

Powers  and  duties  of  corporate  directors. 
16   Am.   St.   Rep.   638. 
Transaction  between  corporation  and  di- 
rector. 17  Am.  St.  Rep.  298. 
Whether  affidavit  or  verification  by  officer 
of  corporation  may  be  regarded  as  made  by 
agent.  16  L.R.A.(N.S.)  703. 
Corporations  being  bound  by  acts  of  of- 
ficers.                            121  Am.  St.  Rep.  548. 
Time  for  which  contracts  of  employment 
may  he  made  on  behalf  of  corporation  by  of- 
ficers, directors,  and  agents. 

17  L.R.A.(N.S.)    177. 
Right,  of  taker  of  commercial  paper  of  cor- 
poration for  officer's  individual  debt. 

31   L.R.A.(N.S.)    169. 
Power  of  directors  to  remove  appointee 
who  is  one  of  the  class  of  officers  to  whom 
management  confided. 

23  L.R.A.(N.S.)  1293. 
Compensation  of  corporate  directors. 

16  Am.  St.  Rep.  639. 
■  Right  of  corporate  officers  to  compensation 
for  services  rendered. 

136  Am.  St.  Rep.  909. 
Liability  of  corporate  directors. 

63  Am.  Dec.  637 ;  21  Am.  St.  Rep.  341. 
Personal  liability  of  corporate  officers  to 
third  persons.  48  Am.  St.   Rep.  913. 

Liability  of  corporate  directors  for  torts. 
74  Am.  St.  Rep.  611. 
Liability  of  corporate  directors  for  mis- 
representations of  insolvency. 

8  Am.  St.  Rep.  604. 
Liability  of  corporate  officer  for  misrep- 
resentations which  induce  sale  or  purchase 
of   stock.  1   L.R.A.(N.S.)    258. 

Personal  liability  at  common  law  of  of- 
ficers or  stockholders  to  other  party  to  ultra 
vires  or  unlawful  corporate  transaction. 

6  L.R.A.(N.S.)   1003. 
Liability    of   directors   selling   and    dis- 
tributing proceeds  of  entire  corporate  prop- 
erty, for  corporate  debts. 

26  L.R.A.(N.8.)  267. 

False  statements   in  required  reports  to 

public  officers  as  basis  of  common  law  action 

by  individuals  for  deceit  against  officers  or 

directors.  6   L.R.A.(N.S.)    872. 

Resignation  of  corporate  officer. 

95  Am.  St.  Rep.  578. 
Omission  of  notice  to  directors  to  attend 
special  meeting.  3  Am.  St.  Rep.  69. 

Promoters. 

Promoters  of  corporations. 

17  Am.  St.  Rep.  161. 
Duty  and  liability  of  promoters  to  cor- 
poration and  its  members. 

18  L.R.A.(N.S.)    1106. 
Liability  of  incorporators  for  funds  sub- 
scribed   toward    incorporation    never    com- 
pleted. 16   L.R.A.(N.S.)    348. 
Personal  liability  of  persons  acting  with- 
out authority  as  corporation. 

29  Am.  St.  Rep.  601. 

Liability  of  officers  or  promoters  to  one 

purchasing  stock  from  individual  in  reliance 


on  prospectus  issued  to  induce  purchase  of 
treasury  stock.  28  L.R.A.(N.S.)    369. 

Stock  and  stookholders  senersUy. 

Compelling  issue  of  stock. 

133  Am.  St.  Rep.  733. 

Fraudulent  and  over-issued  corporate 
stock.  87  Am.  St.  Rep.  847. 

Purchase  of  entire  stock  of  corporation 
by  one  person.  42  Am.  St.  Kep.  343. 

Payment   for   corporate    stock    with    un- 
patented formula  or  invention. 
I  16  L.R.A.(N.S.)   520. 

Injunction  against  reduction  of  capital 
stock  of  corporation.      1  L.R.A.  (N.S.)   571. 

Right  of  corporation  itself  to  complain 
that  property  purchased  was  of  less  value 
than  stock  issued  in  exchange,  in  absence 
of  actual  fraud.  19  L.R.A. (N.S.)    116. 

Subscriptions  for  atook. 

Subscriptions  to  corporate  stock. 

81  Am.  Dec.  392. 

Liability  to  corporations  of  subscribers 
to  stock.  93  Am.  St.  Rep.  351. 

Subscrip'tion  prior  to  organization  of  cor- 
poration. 33  Am.  St.   Rep.   247. 

Nature  and  validity  of  subscription  agree- 
ment to  corporate  stock. 

136  Am.  St.  Rep.  736. 

Fraud  as  ground  of  relief  from  subscrip- 
tion to  stock  after  insolvency  of  corporation. 
31  L.R.A.(N.S.)   900. 

Effect  of  express  provision  for  payment 
of  stock  subscription  in  cash  or  money  to 
exclude  payment  otherwise. 

27  L.R.A.(N.S.)  315. 

Right  of  existing  stockholder  to-  sub- 
scribe for  increase.        12  L.R.A.(N.S.)  969. 

Transfer*  of  stock. 

Extent  to  which  transfers  of  stock  may 
be  restricted.  67  Am.  St.  Rep.  379. 

Rights,  remedies  and  liabilities  of 
pledgees  of  corporate  stock. 

121  Am.  St  Rep.  195. 

Absence  of  legal  organization  as  defense 

to  contract  for  purchase  of  corporate  stock. 

15  L.R.A.(N.S.)    410. 

Duty  of  purchaser  of  stock  to  verify  state- 
ments as  to  corporation's  condition. 

14  L.R.A.(N.S.)   1176. 

Duty  of  corporations  to  transfer  stock 
on  their  books.  136  Am.  St.  Rep.  1027. 

Objections  of  former  holder  as  warrant- 
ing corporation's  refusal  to  transfer  stock 
on  books.  27  L.R.A.(N.S.)    200. 

Validity  of  pledge  or  other  transfer  of 
stock  when  not  made  in  books  of  corpora- 
tion, as  against  attachments,  executions,  or 
subsequent  transfers. 

67  L.R.A.  856;   20  L.R.A.(N.S.)   99C. 

Right  to  compel  corporation  to  transfer 
on  its  books  stock  acquired  in  aid  of  con- 
spiracy. 24  L.R.A.(N.S.)   108. 

Rigkta  of  atockkolders  generally. 

Effect  upon  one's  right  as  stockholder  of 

wrongful  issuance  of  his  stock  as  full-paid. 

20  L.R.A.(N.S.)   1077. 

What   is   preferred   stock   and   what    are 

special  rights  of  its  holders. 

73  Am.  St.  Rep.   227. 
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Right  of  preferred  stock  to  preference  as 
to  capiUl.  21   I..R.A.(N.S.)    228. 

Right  of  minority  stodcbolders  to  rep- 
reaentation  in  new  or  reorganized  corpo- 
ration. 10  L.R.A.(N.S.)   724. 

Actions  by  stockholders  against  corpo- 
rations. 12  Am.  St.  Rep.  609. 

Stockholder's  suit  against  corporate  of- 
ficers and  agents.  41  Am.  Dec.  367. 

Actions  by  stockholders  in  behalf  of  cor- 
porations. 97    Am.    St.   Rep.   30. 

Power  of  majority  stockholders  to  dis- 
solve corporation.  2  L.R.A.(N.S.)   493. 

Stockholder's   right   to   maintain   bill   to 

dissolve  corporation  and  distribute  assets. 

91  Am.  St.  Rep.  33. 

Right  of  minority  stockholders  to  re- 
strain voluntary  dissolution. 

23  L.R.A.(N.8.)    1177. 
Bight   of   majority    stockholder    to   pur- 
chase or  lease  corporate  property. 

16  L.R.A.(N.S.)    892. 
Right  of  stockholder  to  inspect  books. 
20LJl.A.(N.S.)  185;  30  L.R.A.(N.S.)  291. 
Right  of  stockholder  to  inspect  corporate 
books  and  remedies  for  its  enforcement. 

107  Am.  St.  Rep.  674. 
Implied  right  of  holder  of  preferred  stock 
to  share  in  net  earnings. 

24  L.R.A.(N.S.)    1078. 
Rights  and  remedies  as  to  corporate  divi- 
dends. 99  Am.  Dec.  761. 

Right  to  have  earnings  applied  to  pay- 
ment of  dividends  on  preferred  stock  for 
previous  years.  3  L.R.A.(N.S.)    1034. 

Iiiabllitlec  of  ■tookholders. 

Liability    of    stockholders    for    corporate 

debts.  43  Am.    Dec.  694;  49  Am.  Dec.  308; 

9»  Am;  Dec.  432 ;  3  Am.  St.  Rep.  806. 

Liability  of  holder  of  stock  as  collateral. 

1  Am.  St.  Rep.  783 ;  68  Am.  St.  Rep.  542. 

Whether  stockholder's  liability  for  debts 

of  corporation  includes  interest. 

19L.R.A.(N.  S.)  428. 
Liability    of    majority    stockholders    for 
misappropriation    of   -funds    through    cor- 
porate action.  16  L.R.A.(N.8.)    898. 
Statutory  liability  of  stockholder  for  tech- 
nical failure  to  record  transfer  of  shares. 
11  L.R.A.(N.S.)  818. 
Issuance    of    stock    at    discount    as    af- 
fecting   stockholder's    liability. 

8  L.R.A.(N.S.)  263. 
Nature  of  stockholder's  liability. 

9  Am.  Dec.  97. 
Liability  of  tranaferee  of  stock  for  un- 
paid calls.  6  Am.  St.  Rep.  838. 
Assessments  on  paid-up  stock. 

22  L.R.A.(N.S.)  1013. 
Right  of  corporation  to  assess  stockhold- 
er*. 76  Am.  St.  Rep.  127. 
Right  to  make  successive  assessments  on 
stockholders  to  pay  debts.     66  L.R.A.  971. 
Liability  of  transferee  on   unpaid  stock 
•abscription.                   30  L.R.A.  (N.S.)   283. 
Constitutionality  of  statute  allowing  de- 
duction of  only  assessed  value  of  realty  in 
assessing  capital  stock  of  corporation. 

30L.R.A.(N.S.)  704. 
Enforeement  of  stockholder's  liability. 

100  Am.  Dec.  552. 
Snpp.  Dak.  Dig.— 18. 


Validity  of  act  changing  remedy  to  en- 
force stockholder's  liability. 

1  L.R.A.(N.S.)  1171. 
Jurisdiction  of  equity  over  suit  to  hold 

directors  or  officers  liable  for  losses  occa- 
sioned by  their  fraud,  bad  faith,  or  negli- 
gence. 8  L.R.A.(N.S.)    738. 

Right,  in  action  by  receiver,  to  recover  un- 
paid balance  of  stock  subscriptions,  to  in- 
terpose defense  available  against  corpo- 
ration. 18L.R.A.(N.S.)  347. 

Right  of  receiver,  assignee,  or  trustee  to 
recover  statutory  added  liability  of  corpo- 
rate shareholder.  31,L.R.A.(K.S.)  365. 

Effect  of  creditor's  knowledge  that  stock 
was  improperly  issued  as  full  paid,  upon 
his  right  to  resort  to  holder, 

8  L.R.A.(N.  S.)  271. 

Bankruptcy,  insolvency,  or  dissolution  of 
corporation  as  excusing  creditor  from  ex- 
hausting remedies  against  it  before  enfor- 
cing stockholder's  liability. 

24  L.R.A.(N.S.)  628. 

MeetlBKS  of  stookholders)  TOtlng. 

Validity  of  corporate  acts  done  or  author- 
ized at  meeting  not  properly  called. 

18  Am.  Dec.  102. 

Voting  by  proxy.  27  Am.  Dec.  60. 

Validity  of  agreements  to  control  voting 
power  of  stock.  16  L.R.A.(N.S.)  1136. 

Agreements  to  control  future  voting  of 
corporate  stock.  56  Am.  St.  Rep.  139. 

Right  of  holders  of  preferred  stock  to 
vote  at  corporate  meetings. 

2  L.R.A.(N.S.)   121. 
Status  of  holder  of  "voting  trust"  certifi- 
cates.                             21  L.R.A.(N.S.)   732. 

Right  under  reserved  power  charter  to 
change  voting  rights  of  stockholders. 

22   L.R.A.(N.8.)    420. 

IiiaolTeBC7  and  dlaa«liitioii. 

Sale  of  entire'  corporate  assets  and  its 
effect.  99  Am.  Dec.  333. 

Dissolution  of  corporation. 

12  Am.  Dec.  239;  40  Am.  Dec.  738. 
Power  of  legislature  to  repeal  corporate 
franchise  under  conditional  reservation. 

43  Am.  Dec  118. 
Power  of  court  to  decree  dissolution  of 
corporation.  96  Am.  Dec.  756. 

Effect  of  dissolution  of  corporation. 

7  Am.  St.  Rep.  717. 
Acts    and    proceedings   of   dissolved   cor- 
porations. 134  Am.  St.  Rep.  309. 
Forfeiture  of  corporate  franchises. 

8  Am.  St.  Rep.   179. 
Forfeiture   of  franchise   for   nonperform- 
ance of  condition.  5  Am.  St.  Rep.  804. 
Effect  of  laches  upon  state's  right  to  oust 
corporation.                   14  L.R.A.(N.S.)    338. 
Preferences  by  insolvent  corporations. 

45  Am.  St.  Rep.  826. 
Corporate  assets  as  a  trust  fund. 

42  Am.  St.  Rfep.  767. 
Right  of  creditor  of  insolvent  corporation 
to  maintain  action  at  law  against  new  cor- 
poration to  which  assets  transferred. 

11  L.R.A.(N.S.)   863. 

Right  of  creditors  of  corporation  which 

has  transferred  its  assets  to  another  cor- 
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poration,  to  subject  such  assets  to  an  equi- 
table lien  or  preference. 

6  L.R.A.(N.S.)  520. 
Recovering  for  services  and  expenses  un- 
der running  contract  with  corporation  end- 
ed by  its  insolvency  and  dissolution. 

69  L.R.A.   124. 

Toreigu  oorporationa. 

Power   of   state   to   discriminate  against 

foreign  corporations  doing  business  therein. 

95  Am.  Dec  536. 

Jurisdiction  of  foreign  corporations. 

85  Am.  St.  Rep.  907. 

Right  of  nonresidents  to  sue  foreign  cor- 
porations. 70  L.R.A.  513. 

Compelling,  designation  of  person  upon 
whom  process  may  be  served  as  a  condition 
of  right  of  foreign  corporation  to  do  busi- 
ness. 1    L.R.A.(N.S.)    558. 

Revocation  by  foreign  corporation  of  ap- 
pointment of  agent  to  receive  service. 

30  L.R.A.(N.S.)   678. 
Attachment  of  foreign  corporation. 

9  Am.  St.  Rep.  674. 
Liability  of  foreign  corporation  comply- 
ing with   conditions   of   doing   business   in 
state  to  attachment  as  nonresident. 

31  L.R.A.(N.S.)  278. 
Revocation   of   license   of   foreign   corpo- 
ration  for    removal   of   action   to   Federal 
court.                             1  L.R.A.(N.S.)    1019. 

Effect  of  compliance  by  foreign  corpora- 
tion with  local  law  upon  right  to  maintain 
suit  previously  instituted. 
14  L.R.A.(N.S.)  561;  23  L.R.A.(N.S.)  492. 
Enforceability  in  Federal  court,  or  court 
of  another  state,  of  contract  of  foreign  cor- 
poration not  complying  with  conditions  of 
doing  business.'  28  L.R.A.(N.S.)    999. 

Liability  of  corporate  directors  for  negli- 
gence. 17  Am.  St.  Rep.  95. 
Validity  of  contracts  of  foreign  corpora- 
tions before  getting  permission  to  do  busi- 
ness. 1  L.R.A.(N.S.)  1041. 
Right  of  unauthorized  foreign  corpora- 
tion to  enforce  contract. 

123  Am.  St.  Rep.  548. 
Authority  of  foreign   corporation   to  ex- 
ercise power  of  eminent  domain. 

100  Am.  St.  Rep.  178. 
Right    to    cancelation    of    contract    with 
foreign  corporation  because  it  has  not  com- 
plied  with    state    laws   entitling    it   to    do 
business.  21   L.R.A.(N.S.)    707. 

Right  of  corporation  not  complying  with 
local  laws  to  defend  action. 

17  L.R.A.(N.S.)  1117. 
Enforceability  of  subscription  to  stock  of 
foreign  corporation  that  has  not  complied 
with  local  laws.  29  L.R.A.(N.S.)   02. 

Effect  of  location  of  insured  property 
within  the  state  to  prevent  action  by  for- 
eign insurer  upon  contract  made  in  another. 
9  L.R.A.(N.S.)  417. 
Imposition  of  penalty  as  affecting  valid- 
ity of  contract  by  foreign  corporation  with- 
out complying  with  statutory  conditions  of 
doing  business.  4  L.R.A.  ( N.S. )  688. 

Single  or  isolated  transaction  as  "doing 
business,"  within  state. 

10L.R.A.(N.S.)  693. 


Soliciting  trade  as  doing  business  within 
state 

9  L.R.A.(N.S.)   1214;  23  L.R. A.  ( N.S. )  834. 
Sale  of  single  cargo  by  foreign  corpora- 
tion as  doing  business  in  state. 

2  L.R.A.(N.S.)    127. 
Establishing   agency    to    handle    product 
within  state  as  doing  business  therein. 

18   L.R.A.(N.S.)    V2. 
Sale    by    foreign    corporation    of    goods 
stored  in  state  as  intrastate  business. 

18  L.R.A.(N.S.)    134. 
Agreement  to  instell  article  within  stete 
as  bringing  promisor  within  stetute  regu- 
lating foreign  corporations. 

14  LJtA.(N.8.)   674. 


CORPSE. 

Editorial   note*. 

Rights  and  duties  as  to  corpses. 

82  Am.  Dec   509. 
Righte  in  and  to  dead  bodies  and  remedies 
for  their  enforcement.    75  Am.  St.  Rep.  424. 
Right  of  action  against  railroad  for  muti- 
lation of  person  killed  on  track. 

16L.R.A.(N.S.)  403. 
Right  to  compel  restoration  of  human  re- 
mains removed  from  resting  place. 

16  L.R.A.(N.S.)   332. 


CORROBORATION. 

Of  accomplice's  testimony,  see  Evidence,  Xi. 

n.  3. 
Of  witness,  see  Witnesses,  IV.  e. 


CORR1TPT   PRACTICES. 

As  ground  for  disbarment  of  attorney,  see 
Attorneys,  9. 


COSTS  AND  FEES. 

I.  Right  to  Recoveb;  LiABiLmr  fob. 
11.  Amount;  Iteub. 

III.  Taxation. 

IV.  EoiTOBiAi,  Notes. 

On  appeal,  see  Appeal  and  Error,  VTII.  d. 

Appealable  interest  of  party  against  whom 
costs  are  adjudged,  see  Appeal  and 
Error,  32. 

Presumption  as  to,  on  appeal,  see  App*al 
and  Error,  538,  539. 

Lien  on  property  for,  see  Appeal  and  Error. 
1116. 

Modification  by  appellate  court  of  ite  judg- 
ment as  to,  see  Appeal  and  Error,  1190- 
1192. 

Bond  for,  see  Appeal  and  Error,  III.  g;  X. 

Payment  of,  as  ground  for  dismissal  of  ap- 
peal, see  Appeal  and  Error,  VI.  d,  3. 

Payment  of,  as  condition  of  granting  con- 
tinuance, see  Continuance,  V. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  VII.  f,  3,  b. 
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Effect  of  discharge  in  bankruptcy  on  judg- 
ment for,  see  Bankruptcy,  65. 

Right  to,  preventing  direction  of  verdict, 
see  Claim  and  Delivery,  6. 

Imposition  of,  as  punishment  for  contempt, 
see  Criminal  Law,  69. 

Imposition  of,  as  condition  of  granting  re- 
lief from  judgment,  see  Judgment,  184. 

Imprisonment  for,  see  Criminal  Law,  Iv.  d. 

Kight  of  innocent  purchaser  to,  from  seller, 
on  latter's  failure  to  defend  action  for 
conversion,  see  Damages,  57. 

Of  special  administrator  of  estate  of  living 
person  as  charge  against  latter,  see 
Executor   and  Administrator,  40. 

For  keeping  liquor  nuisance,  see  Intoxicat- 
ing Liquors,  55,  56. 

Validity  of  sale  of  property  in  payment  of, 
see  Judicial  Sale,  5. 

Lien  of  docket  entry  of  judgment  for  costs 
in  bhnk,  see  Judgment,  139. 

Modification  of  judgment  entered  on  award 
by  adjusting  costs,  see  Judgment,  224. 

On  appeal  from  justice's  judgment,  see  Jus- 
tice of  the  Peace,  69. 

Right  to  collect  judgment  for,  from  property 
conveyed  in  fraud  of  creditors,  see  Levy 
and  Seizure,  5. 

Notice  making  judgment  for,  a  lien  against 
purchaser,  see  Notice,  15.  , 


L  Right  to  Recover;  Liabdutt  fob. 

1.  Costs  are  purely  the  creature  of  stat- 
nte,  and  can  be  awarded  only  when  ex- 
pressly authorized  by  law.  Casseday  v. 
Robertson,  —  N.  D.  — ,  126  N.  W.  1045; 
Enghohn  V.  Ekrem,  18  N.  D.  186,  119  N.  W. 
35. 

2.  The  allowance  of  costs,  being  entirely 
statutory,  is  strictly  construed  in  accord- 
ance with  the  terms  of  the  statute  allowing 
it  Whitney  v.  Akin,  —  N.  D.  — ,  125  N. 
W.  470. 

3.  The  court  in  taxing  costs  in  law  cases 
has  only  the  rights  expressly  or  impliedly 
given  by  statute.  Wold  v.  South  Dakota  O. 
R.  Co.  23  S.  D.  521,  122  N.  W.  683. 

4.  Where  defendant  without  the  knowl- 
edge or  assent  of  his  attorney  signed  a  stipu- 
lation dismissing  the  action  without  preju- 
dice without  costs,  the  court  will  enforce  it 
to  the  extent  that  no  costs  could  be  taxed 
on  dismissal  in  favor  of  the  party.  Paulson 
V.  Lyson,  12  N.  D.  364,  97  N.  W.  533,  1  A. 
*  E.  Ann.  Cas.  245-. 

5.  The  costs  incurred  In  the  subsequent 
defense  of  an  action  to  set  aside  a  convey- 
ance fraudulent  as  to  creditors  are  properly 
charged  against  a  purchaser  in  good  faith 
from  the  fraudulent  grantee  as  he  is  con- 
structively chargeable  with  the  knowledge  of 
such  grantee.  Lynch  v.  Burt,  67  C.  C.  A. 
305,  132  Fed.  417. 

Acalast    pemoaal    representative. 

6.  An  executor  is  individually  liable  for 
the_  costs  and  disbursements  recovered 
•(^inst  him,  where  they  are  not,  by  the 
terms  of  the  judgment,  made  chargeable 
■pon  the  estate,  under  S.  D.  Code  Civ.  Proc. 


§  5201,  providing  that  costs  in  such  a  cas<> 
must  by  the  judgment  be  chargeable  upon 
the  estate  unless  the  court  directs  them 
to  be  paid  by  the  executor  individually,  uud 
S.  D.  Prob.  Code,  §  6807,  providing  that  an 
executor  shall  be  individually  liable  for 
costs  on  judgment  against  him  with  costs 
but  that  must  be  allowed  him  in  his  ac- 
count McCarthy  v.  Speed,  16  S.  D.  584,  94 
N.  W.  411. 
Against   oonuniasloners. 

7.  Under  the  discretion  as  to  the  matter 
of  costs  in  an  original  suit  in  equity,  vested 
in  the  court  by  N.  D.  Rev.  Codes  1899,  § 
5580,  commissioners  appointed  under  a  stat- 
ute to  execute  its  provisions,  and  who  are 
in  good  faith  attempting  to  perform  their 
duties,  will  not  be  taxed  with  costs,  on  be- 
ing enjoined  because  of  the  invalidity  of 
the  statute.  State  ex  rel.  Rusk  v.  Budge,  15 
N.  D.  205,  106  N.  W.  293. 

In  foreolosnre  prooeedlaca. 

8.  The  costs  or  attorney's  fees  which 
may  be  allowed  by  the  provisions  of  K.  D. 
Rev.  Codes  1905,  S  7176,  apply  only  to 
actions  which  are  indisputably  for  the  fore- 
closure of  a  mortgage  upon  real  or  personal 
property.  The  fact  that  the  parties  in 
equity  stand  in  a  relation  that  is  practi- 
cally that  of  a  mortgEigor  and  mortgagee 
does  not  of  itself  require  or  authorize  an 
allowance  of  costs  under  this  section.  Whit- 
ney V.  Akin,  —  N.  D.  — ,  125  N.  W.  470. 
In  ooatempt  proceedlncs. 

9.  It  is  permissible  to  tax  against  a  de- 
fendant found  guilty  of  a  criminal  contempt 
the  costs  and  disbursements  incurred  in 
prosecuting  such  contempt  proceedings. 
State  V.  Winbauer,  —  N.  D.  — ,  128  N.  W. 
679. 

In  eminent  domain. 

10.  A  landowner  who  resists  the  taking 
of  his  land  for  public  purposes  upon  a  fail- 
ure to  agree  upon  the  value  thereof,  and 
recovers  judgment  therefor,  is  entitled  to 
recover  his  taxable  costs  in  the  action,  as 
such  would  be  a  taking  of  private  property 
for  public  use  without  just  compensation 
first  made  or  secured,  contrary  to  N.  D. 
Const.  §  14.  Petersburg  School  Dist.  v.  Pet- 
erson, 14  N.  D.  344,  103  N.  W.  756. 

11.  A  property  owner  who  appeals  from 
the  decision  of  the  board  of  supervisors 
awarding  her  a  certain  sum  as  compensa- 
tion for  the  taking  of  her  property  for  a 
highway,  is  liable  for  the  costs  of  the  ap- . 
peal,  where  the  jury  in  the  appellate  court 
finds  her  damages  to  be  the  same  as  award- 
ed by  the  board.  Kothe  v.  Berlin  Twp. 
19  8.  D.  427,  103  N.  W.  657. 

Of  reference. 

12.  Under  S.  D.  Rev.  Pol.  Code,  §  694, 
providing  that  the  cost  of  reference  shall 
be  paid  by  the  county  in  which  the  case 
is  referred  to  be  tried,  S.  D.  Rev.  Code 
Civ.  Proc.  §  291.  providing  that  the  ex- 
penses of  the  referees  and  of  the  stenog- 
rapher shall  be  paid  by  county,  excepting 
fees  and  charges  of  the  stenographer  in 
making  a  transcript  of  the  evidence,  and 
§  415,  providing  that  the  clerk  may  tax  In 
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favor  of  the  prevailing  party  his  witness 
fees,  the  fees  of  jury,  officers'  and  printer's 
fees,  the  compensation  of  the  referees,  and 
the  expenses  of  procuring  depositions  and 
of  obtaining  evidence,  the  compensation  ot 
the  referee  was  payable  by  the  county,  the 
fees  of  the  clerk  of  courts,  sheriff,  witnesses 
and  cost  of  depositions  by  the  accused,  the 
cost  of  preparing  a  transcript  for  the  use 
of  the  supreme  court  was  payable  by  the 
county  and  the  cost  of  a  copy  of  the  tran* 
script  for  the  accusers  was  not  properly 
taxable  against  eithei  the  county  or  the 
accused.  Re  Egan,  22  S.  D.  563,  119  N. 
W.  42. 
Offer  of  Jndemeiit  as  effecting. 

13.  An  offer  to  permit  a  money  judgment 
in  a  claim  and  delivery  action  being  nuga- 
tory, is  no  predicate  for  an  allowance  of 
costs  to  defendant  on  the  recovery  of  less 
than  the  sum  offered.  Hilde  v.  Nelson, 
—  N.  D.  — ,  125  N.  \V.  474. 

Secnrlty  for. 

Dismissal  of  action  for  failure  to  give,  see 

Action  or  Suit,  151. 
Presumption  as  to,  on  appeal,  see  Appeal 

and  Error,  539. 
Review  of  discretion  as  to,  see  Appeal  and 

Error,   597. 

14.  Where  the  evidence  on  a  motion  by 
nonresident  stockholders  to  set  aside  a  re- 
ceiver's sale  of  the  assets  of  the  corpora- 
tion and  the  order  affirming  the  same,  and 
for  the  removal  of  the  receiver  and  the 
appointment  of  a  new  one,  was  conflicting, 
it  was  not  proper  to  deny  the  motion  with- 
out prejudice  to  another  application  for 
the  same  relief,  provided  the  parties  making 
the  application  would  within  thirty  days 
<lepo8it  $500  with  the  clerk  to  abide  the 
orders  of  the  court,  and  to  provide  that 
the  facts  and  circumstances  be  submitted 
to  a  referee;  since  the  only  proper  security 
imposable  was  the  statutory  security  from 
nonresidents  for  costs.  Jackson  v.  First 
State  Bank,  21  S.  D.  484,  113  N.  W.  876. 


n.  AHOtTNT;    iTElfS. 

15.  An  item  of  costs  for  the  printing  of 
papers,  taxed  against  the  defendant,  will 
not  be  disallowed  because  they  were  printed 
by  the  pIainti£F  for  whom  they  were  served 
bv  the  sheriff.  Williamson  v.  Lake  County 
17  S.  D.  353,  96  N.  W.  702. 

16.  Fees  paid  to  a  deputy  sheriff  for  the 
service  of  process,  may  properly  be  taxed 
as  costs  against  a  defendant,  although  the 
officer  has  never  filed  his  appointment  and 
oath  of  office.  Williamson  v.  Lake  County, 
17  8.  D.  353,  96  N.  W.  702. 
Attorney's  fee*. 

In   divorce   suit,   see   Husband   and   Wife, 

IIL  e. 
See  also  supra,  8. 

17.  An  award  of  attorney's  fees  as  costs 
is  error.  Cassedav  v.  Robertson,  —  N.  D. 
— ,  125  N.  W.  1045. 

18.  It  is  error  to  tax  an  attorney's  fee 


in  an  equitable  action  under  K.  D.  Ber. 
Codes  1905,  §  7179.  Power  v.  King,  18 
N.  D.  600,  120  N.  W.  643. 

19.  An  allowance  of  attorney's  fees  where 
not  provided  for  by  statute,  was  error  and 
judgment  should  be  modified  to  the  extent 
of  which  it  was  composed  of  such  attorney's 
fees.  Engholm  v.  Ekrem,  18  N.  O.  185, 
119  N.  W.  36. 


in.  Taxatioit. 

Record  necessary  to  authorize  revision  of 
errors  in,  see  Appeal  and  Error,  107. 

Necessity  for  bringing  evidence  into  record 
on  appeal  from,  see  Appeal  and  Error, 
131. 

Record  on  appeal  from  order  for,  see  Ap- 
peal and  Error,  180. 

Reviewability  of,  see  Appeal  and  Error,  662. 

Direction  for,  by  appellate  court,  see  Appeal 
and  Error,  1149j   VIII.  d. 

20.  In  cases  of  conviction  the  costs  of 
prosecution  in  criminal  actions  should  b« 
taxed  by  the  clerk  the  same  as  in  civil  ac- 
tions. State  V.  Kruse,  —  N.  D.  —,  124 
N.  W.   385. 


IV.  EoiTORiAi,  Notes. 

Items   of   expense   recoverable   as   costs. 
88  Am.  Dec.  181. 
Effect  of  tender  on   liability  for   costs. 
30  Am.  St.  Rep.  460. 
Right  of  executor   or   administrator   to 
sue,  defend,  or  appeal  in  forma  pauperis. 
68   LJtA.   418. 
Liability  for  cost  of  receivership   where 
final  judgment  is  against  the  moving  party. 
25    L.R.A.(>J.S.)     412. 
What  fund  chargeable  with  costs  and  ex- 
penses of  sale  of  enciunbered  property  in 
bankruptcy,  free  of  liens. 

29    L.R.A.(N.S.)    737. 
Duty  of  attorney  to  pay  or  secure  costs 
in  action  taken  on  contingent  fee. 

11  L.R.A.(N.S.)  1153. 
Liability   involved    in    exercise   of    right 
to  control  or  carry  on  litigation  in  name  of 
another.  62    L.R.A.    617. 

Contingent  attorney's  fee  in  representa- 
tive suit.  15  L.R.A.(N.S.)   729. 


*»> 


OOTENANOT. 

Adverse  possession  by  cotenants,  see  Ad* 
verse  Possession,  I.  d. 

Right  of  cotenant  to  maintain  ejectment,  see 
Ejectment,  1. 

Partition  of  land  of  cotenants,  see  Parti- 
tion. 

A  cotenant  is  liable  for  her  portion  of 
the  expense  of  repairs  necessary  to  pre- 
serve the  common  property,  where  she 
recognized  the  necessity  of  such  repain 
and    asserted   to    and    approved   of   than, 
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•nd  by  lt«r  atatements  induced  a  contrac- 
tor to  enter  into  a  contract  with  her  coten- 
•nt  for  the  making  of  such  repairs.  Tom 
Sweeney  Hardware  Co.  v.  Gardner,  18  S.  D. 
166,  99  N.  W.   1106. 

EdltorlAl  notes. 

Cotenancy  in  chattels. 

16  Am.  St.  Rep.  660. 

Bight  of  cotenants  to  use  common  estate. 

18  Am.  Dec.  659. 

Accounting   by    cotenant    for    rents    and 

profits  and  use  and  occupation  of  premises. 

78  Am.  Dec.  665. 

Liability  of  cotenants  to  account  for  use 

•nd  occupation  or  rents  and  profits. 

29  L.R.A.(N.S.)    234. 
ImproTements  by  cotenant. 

62  Am.  Dec.  483. 
Purehaae  of  outstanding  title  by  cotenant. 
28  Am.  Dec.  83. 
Conversion  by  cotenant. 

24  Am.  St.  Rep.  817. 
Action  by  cotenant  to  recover  possession 
of  property  of  cotenancy. 

60  Am.  St  Rep.  830., 
Action  by  one  cotenant. 

13  Am.  St.  Rep.  173. 

Involuntary  sale  of  ootenant's   interest. 

23  Am.  St.  Rep.  651. 

Liability   to   cotenant   for   rents,   profits, 

and  expenditures.  52  Am.  St  Rep.  924. 

Lien  of   cotenant  on  moiety  of  another. 

36  Am.  St  Rep.  416. 

Conveyance  by  one  cotenant  of  specific 

part  of  common  property. 

100  Am.  St.  Rep.  640. 
Cotenant's  right  to  acquire  and  enforce 
tax  titles.  116  Am.  St  Rep.  367. 

Right   of  cotenant   to   purchase    in    own 
right  at  a  sale  under  encumbrance  created 
by  one  through  whom  cotenants  derive  title. 
10  L.R.A.(N.S.)    591. 
Laches    aa   affecting   cotenant's   right   to 
benefit   of    purchase    of    outstanding    title. 
19  L.R.A.(N.S.)    626. 
Tender   as  condition  of  right  to  benefit 
of  purchase  by  cotenant,  of  outstanding  in- 
terest 10    L.R.A.(N.S.)    863. 


oovNCHk 

See  Municipal    Corporations,    IV. 

COUJICUi  FEES. 

See  Attorneys'  Fees. 

*  ■» 


OOUMTEUOLAIM. 

See   Set-Off  and   Counterclaim. 


*«» 


COVNTEB  AFFIDAVITS. 

Ob  motion  for  continuance,  see  Continu- 
ance, 14. 


oommES. 

L  Ab  PouncAi,  DiviuKMus ;  OssAinzA* 
TiON ;    County    Sicat. 

a.  Division;  change  of  Bowubtrim. 

b.  Unorganised  Counties. 

c.  County   Seat. 

n.  RioHTS  AND  Liabilities. 

a.  Claims  against  County, 

b.  Warrants. 
c  Officers. 

1.  In  general. 

2.  Powers  and  Duties. 

3.  lAahilities. 

4.  Compensation. 

5.  Review  of  Action  of. 

d.  Obligations    for   Expenses    and 

Fees. 
ni.  Editoioal   Notes. 

As  necessary  party  to  action,  see  Action 
or  Suit,  68. 

Right  of  taxpayer  to  maintain  injunction 
against,  see  Injunction,  37. 

Rimning  of  limitations  in  favor  of,  see 
Limitation  of  Actions,  35-37,  67. 

As  to  taxes,  see  Taxes. 

Apportionment  of  taxes  between  school  dis- 
trict and  county,  see  Taxes,  230. 

Trust  under  which  county  holds  money 
realized  from  city  .taxes,  see  Trusts, 
2,  30,  34. 


I.  As  Political  Dtvidbnos;  OBOAmzATion; 
CooKTX  Seat. 

a.  Division;  Change  of  Boundaries.   . 

Special  legislation  as  to,  see  Statutes,  46. 
Construction  of  word  "upon"  in  statute  as 
to,  see  Statutes.  83. 

1.  All  matters  pertaining  to  a  division  of 
counties  are  purely  legislative  questions  un- 
less regulated  by  conBtitutional  provisions. 
Murray  v.  Davis,  —  N.  D.  — ,  128  N.  W. 
306. 

2.  Proceedings  for  the  division  of  a  coun- 
ty and  for  the  organization  of  new  counties 
are  strictly  statutory,  and  no  intendment 
can  be  indulged  in  their  favor.  State  ex- 
rel.  Minehan  v.  Meyers,  —  N.  D.  — ,  124 
N.  W.  701. 

3.  Statutes  for  forination  of  new  counties 
should  receive  a  liberal  construction  to 
the  end  that  the  legislative  intent  may  be 
given  effect;  but,  such  intent  being  reason- 
ably apparent,  it  is  incumbent  upon  those 
who  seek  to  interfere  with  existing  county 
organizations  by  the  creation  of  new  coun- 
ties to  at  least  substantially  conform  to 
the  requirements  of  the  statute.     State  ex 
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rel.  Minehan  v.  Meyers,  —  N.  D.  — ,  124 
N.  W.  701. 

4.  In  the  petition  for  the  organization 
of  proposed  new  county  its  western  bound- 
ary was  designated  as  the  "east  and  north 
bank  of  the  Missouri  river,"  whereas  it  was 
the  intention  of  all  concerned  that  the 
western  boundary  of  such  proposed  new 
county  should  be  coextensive  with  the  pres- 
ent western  boundary  of  M.  county  which 
is  the  center  of  the  main  channel  of  the 
Missouri  river.  Held,  that  such  manifest 
intention  will  be  given  effect  by  constru- 
ing the  language  of  the  petition  as  designat- 
ing the  western  boundary  of  such  proposed 
new  county  to  be  the  center  of  the  main 
channel  of  such  river.  State  ex  rel.  Mine- 
han V.  Meyers,  —  N.  D.  — ,  124  N.  W.  701. 

5.  The  sovereignty  or  franchises  of  the 
state  are  not  directly  affected  by  proceed- 
ings for  the  division  of  a  county.  State 
ex  rel.  Steel  v.  Fabrick,  17  N.  D.  532,  117 
N.  W.  860. 

6.  Under  N.  D.  Rev.  Codes  1905,  §  2330, 
providing  that  where  voters  of  a  county 
decide  to  make  a  division  thereof,  the  gov- 
ernor shall  appoint  three  persons,  "resi- 
dents of  the  county  so  formed"  as  act  as 
county  commissioners,  the  word  "formed" 
has  relation  only  to  the  area  of  the  county. 
Murray  v.  Davis,  —  N.  D. — ^,  128  N.  W.  306. 

7.  Under  K  D.  Rev.  Codes  1905,  § 
2330,  providing  that  a  proposed  new  county 
shall  nave  no  existence  until  the  county 
commissioners  shall  qualify,  voters  residing 
in  a  proposed  new  county  are  legal  voters 
of  the  old  county  and  can  legally  vote 
on  all  matters  pertaining  to  that,  coiuty. 
Murray  v.  Davis,  —  N.  D.  — ,  128  N.  W. 
305. 

8.  Under  N.  D.  Rev.  Codes  1905,  %  2330, 
providing  for  the  division  of  coimties  the 
election  authorizing  the  division  did  not 
confer  a  legal  existence  on  the  proposed 
new  county  since  the  statute  provided  that 
on  the  "qualifying  of  the  commissioners" 
such  county  shall  be  deemed  to  have  exist- 
ence as  such.  Murray  v.  Davis,  —  N.  D. 
— ,  128  N.  W.  305. 

9.  The  right  of  McLean  county  to  exer- 
cise its  corporate  powers  over  the  territory 
added  thereto  by  N.  D.  Laws  1891,  chapter 
SO,  page  129,  cannot  be  assailed,  even  by 
a  direct  attack,  either  at  the  suit  of  a 
private  person  or  by  the  state.  Ward  v. 
Gradin,  15  N.  D.  649,  109  N.  W.  57. 
Vote  on  question  of  dlvlaloa  (ener- 

ally. 

Mandamus  to  compel  certification  of  re- 
turns of  election,   see  Courts,   34,   35. 

Conclusiveness  of  judgment  on  mandamus 
to  compel  recanvassing  of  votes,  see 
Judgment,  101. 

Mandamus  to  compel  certification  or  re- 
certification  of  vote,  see  Mandamus,  30, 
40,  44. 

10.  The  meaning  of  words  in  a  statute 
must  often  be  determined  by  the  subject- 
matter  in  relation  to  which  they  are  used; 
and,  as  N.  D.  Const.  §  168  relates  only  to 
the  change  of  county  boundaries,  the  words 


"votes  cast"  should  be  limited  to  that  sub- 
ject, though  the  election  be  held  at  the 
time  a  general  election  is  held.  State  ex 
rel.  McCue  v.  Blaisdell,  18  N.  D.  31,  119 
N.  W.  360. 

11.  In  a  strict  legal  sense,  although  the 
vote  on  a  change  in  county  boundaries  is 
cast  at  a  j;eneral  election,  it  is  the  holding 
of  a  "separate  election,"  but  held  in  con- 
nection with  the  general  election  for  con- 
venience, to  save  expense,  and  because  ol 
the  numerous  subjects  then  voted  upon,  a 
more  complete  expression  of  the  preferences 
of  the  electors  is  obtained.  State  ex  rel. 
McCue  v.  Blaisdell,  18  N.  D.  31,  119  N. 
W.  360. 

12.  A  "vote"  within  K.  D.  Const.  §  168, 
reading:  "All  changes  in  the  boundaries 
of  organized  counties,  before  taking  effect, 
shall  be  submitted  to  the  electors  of  the 
county  or  counties  to  be  affected  thereby 
at  a  general  election  and  be  adopted  by  a 
majority  of  all  the  legal  votes  cast  in 
each  county  at  such  election,"  is  the  regis- 
tration in  accordance  with  law  of  the  pref- 
erence or  choice  of  an  elector  on  a  given 
subject.  State  ex  rel.  McCue  v.  Blaisdell, 
18   N.   D.  31,   119  N.   W.   360. 

13.  N.  D.  Rev.  Codes  1905.  §  2329,  as 
amended  by  N.  D.  Laws  of  1907,  chapter  60, 
page  85,  providing  for  the  formation  of  new 
counties  the  electors  of  a  county  have  a 
right  to  have  submitted  to  them,  and  to 
vote  upon,  all  petitions  in  reference  to  tlio 
division  of  a  county  that  conform  to  the 
statute,  although  the  petition  last  present- 
ed to  the  county  commissioners  may  con- 
flict, as  to  the  territory  to  be  embraced 
within  the  proposed  counties,  with  the  peti- 
tions first  presented  and  acted  upon.  State 
ex  rel.  Steel  v.  Fabrick,  17  N.  D.  532,  117 
N.   W.   860. 

14.  Where  a  petition  is  presented  for  a 
division  of  a  county  and  the  county  com- 
missioners order  the  submission  of  the  ques- 
tion of  the  division  of  the  county,  pursuant 
to  the  petition,  to  a  vote  at  the  nmct  general 
election,  the  county  auditor  is  without  au- 
thority to  refuse  to  give  notice  that  the 
question  of  the  division  of  the  county,  pur- 
suant to  the  petition,  will  be  voted  on  at 
the  next  general  election,  on  the  alleged 
ground  that  the  county  proposed  to  be  or- 
ganized, pursuant  to  the  petition,  is  to  con- 
tain in  part  the  same  territory  as  the  terri- 
tory to  be  embraced  in  another  county  pro- 
posed to  be  organized  pursuant  to  another 
petition,  which  was  on  file  and  had  been 
acted  on  by  the  commissioners  when  the 
petition  in  this  case  was  presented  to  the 
commissioners  and  acted  on.  State  ex  rel. 
Steel  v.  Fabrick,  17  N.  D.  532, 117  N.  W.  860. 
Fublloation  of  notice  of  eleetton. 

16.  N.  D.  Rev.  Codes  1905,  §S  637,  2329, 
requiring  the  publication  for  four  succes- 
sive weeks  of  a  notice  of  election  on  a 
county  division  proposition  was  not  sub- 
stantially complied  with,  by  fewer  publica- 
tions or  by  publications  not  calling  sptecifio 
attention  to  the  proposition,  as  where  the 
notice  given  merely  consisted  of  the  in- 
sertion in  the  notice  of  the  general   e)ec- 
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tion  at  the  foot  of  the  list  of  condidates 
of  the  words,  "Three  petitions  for  county 
diTision."    State  ex  rel.  Minehan  v.  Meyers, 
-  \.  D.  — ,  124  N.  W.  701. 
Who  may  Tote. 

16.  Voters  in  cities  of  over  800  inhabit- 
ants, not  legistered  for  a  general  election 
cannot  vote  thereat  on  a  new  county  propo- 
sition  without  taking  the  affidavit  required 
bv  the  statute  in  lieu  of  registration.  Fitz- 
maurice  v.  Willis,  —  N.  D.  — ,  127  N.  W. 
95. 

17.  In  canvassing  the  returns  on  a  new 
county  proposition  voted  on  at  a  general 
election,  all  city  voters  not  registered  ac- 
cording to  law  for  the  general  election  or 
sworn  in  in  lieu  of  registration  must  be 
rejected  from  the  vote  on  the  proposition. 
Fitmaurice  v.  Willis,  —  N.  D.  — ,  127 
N.  W.  95. 

18.  N.  D.  Rev.  Codes  1905,  §  2334,  pro- 
viding that  no  refusal  or  neglect  by  any 
official  to  perform  bis  rightful  duties  in 
connection  with  any  election  on  the  divi- 
<ion  of  counties  shall  affect  the  validity  of 
the  election,  applies  to  the  minor  details 
of  the  election  and  does  not  cure  the  omi» 
sion  to  have  there  and  to  use  in  the  pre- 
wribed  manner,  a  registration  list,  and  to 
reject  unregistered  voters  who  do  not  make 
affidavit  in  lieu  of  registration.  Fitzmaur- 
ice  V.  Willis,  —  N.  D.  — ,  127  N.  W.  95. 
What  U  a  oiajorlty  vote. 

Id  ease  of  unorganized  county,  see  infra, 
25,  26. 

19.  On  the  question  of  the  division  of  a 
eoonty  submitted  at  a  general  election, 
4207  were  in  favor  of  the  division,  4024  in 
opposition,  while  in  the  county  9259  votes 
were  cast  for  the  candidates  for  governor. 
Held,  that  the  change  voted  upon  wao 
effected.  State  ex  rel.  McCue  v.  BlaisdeH, 
18  N.  D.  31,  119  N.  W.  360. 

20.  The  expression  "Shall  be  submitted 
to  the  electors"  used  in  N.  D.  Const.  §  168, 
reading:  "All  changes  in  the  boundaries 
of  organized  counties,  before  taking  effect, 
(hall  be  submitted  to  the  electors  of  the 
county  or  counties  to  be  affected  thereby 
at  a  general  election  and  be  adopted  by  a 
majority  of  all  the  legal  votes  cast  in  each 
county  at  such  election,"  means  that  all 
persons  who  are  qualified  to  vote  in  the 
given  county,  or  counties,  shall,  in  a  legal 
manner,  be  given  an  opportunity  to  vote 
on  the  question  of  a  change  in  the  bounda- 
ries. State  ex  rel.  McCue  v.  BlaisdeH,  18 
N.  D.  31,  119  N.  W.  360. 

21.  The  word  "electors"  as  used  in  N.  D. 
Const.  §  168,  reading:  "All  changes  in  the 
boundaries  of  organized  counties,  before 
taking  effect,  shall  be  submitted  to  the  el- 
ectors of  the  county  or  counties  to  be  af- 
fected thereby  at  a  general  election  and  be 
adopted  by  a  majority  of  all  the  legal 
votes  cast  in  each  county  at  such  election," 
means  all  persons  possessing  the  qualifica- 
tions as  to  residence,  age  and  citizenship 
prescribed  by  section  121  of  the  Constitution 
as  necessarv  to  entitle  them  to  vote.  State 
ex  rel.  McCue  v.  BlaisdeH,  18  N.  D.  31, 
1]«  N.  W.  360. 


1  22.  "Votes  cast"  within  N.  D.  Const.  § 
'  168,  reading:  "All  changes  in  the  boundaries 
of  organiz^  counties,  before  taking  effect, 
shall  be  submitted  to  the  electors  of  the 
county  or  counties  to  be  affected  thereby  at 
a  ^neral  election  and  be  adopted  by  a 
majority  of  all  the  le^l  votes  cast  in 
each  county  at  such  election,"  are  the  totals 
of  the  separate  votes  or  expressions  of 
voters'  preferences  for  or  against  a  change 
in  boundaries.  State  ex  rel.  McCue  v.  Blais- 
deH, 18  N.  D.  31,  119  N.  W.  360. 

23.  The  elector  who  does  not  participate 
in  an  election  acquiesces  in  the  result  of 
the  votes  by  those  who  do,  and  to  hold  that 
N.  D.  Const.  §  168  of  the  Constitution  re- 
quires more  than  half  as  many  a£Srmative 
votes  in  favor  of  a  change  in  boundaries 
as  are  cast  on  any  other  subject  at  the 
same  election,  would  be  to  give  as  much 
effect  to  the  act  of  an  elector,  not  voting 
on  such  change  as  to  that  of  one  voting 
in  the  negative,  and  render  the  statutory 
provision  for  negative  votes  useless.  State 
ex  rel.  McCue  v.  BlaisdeH,  18  K.  D.  31, 
119  N.  W.  360. 

Apportlonmeiit  of  Imdebtedmes*. 

Running  of  limitations  in  favor  of  county 
as  to  share  of  indebtedness,  see  Limi- 
tation of  Actions,  36. 

24.  Where  a  county  is  divided,  and  the 
detached  territory  is  annexed  to  another 
county,  the  rule  for  the  division  and  ap- 
portionment of  the  debts  between  such  coun- 
ty and  the  county  to  which  the  detached 
territory  is  annexed  belongs  exclusively  to 
the  Legislature,  and  not  to  the  courts;  and 
when  the  Legislature  has  determined  how 
the  debts  shall  be  apportioned,  the  courts 
cannot  interfere.  Burleigh  County  v.  Kid- 
der County,  —  N.  D.  — ,  125  N.  W.  1063. 

b.  Unorganized  Countiea. 

Kxpense  of  maintaining  county  roads  in, 
see  infra,  37. 

25.  N.  D.  Const.  §  168,  providing  that 
all  changes  in  the  boundaries  of  organized 
counties  shall  be  submitted  to  a  vote  of 
the  electors  of  the  county  or  counties  af- 
fected thereby,  and  be  adopted  by  a  ma- 
jority of  votes  in  each,  applies  to  organized 
counties  only.  State  ex  rel.  Frich  v.  Stark 
Countv,  14  N.  D.  368,  103  N.  W.  013. 

26.  K.  D.  Laws  1903,  chap.  69,  p.  78, 
is  in  conflict  with  N.  D.  Const.  §  168,  be- 
cause it  authorized  the  extension  of  the 
boundaries  of  the  organized  county  of  Stark 
so  as  to  include  in  the  latter  two  unorgan- 
ized counties  and  certain  unorganized  ter- 
ritory, without  the  consent  of  a  majority 
of  the  voters  of  Stark  county,  though  a 
majority  of  the  voters  of  the  county  voted 
for  the  extension  of  boundaries.  State  ex 
rel.  Frich  v.  Stark  County,  14  N.  D.  368. 
103  N.  W.  913. 

c.  County  Beat. 

Review  of  injunction  against  removal  of 
county  offices  pending  contest  as  to, 
see  Appeal  and  Error,  635. 
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Special  legislation  as  to,  see  Constitutional 
Law,  49. 

Injunction  from  supreme  court  to  prevent 
submission  to  voters  of  question  as  to, 
see  Courts,  30. 

Mandamus  from  supreme  court  to  compel 
action  in  regard  to  removal  of,  see 
Courts,  32. 

Injunction  against  removal  of,  see  Injunc- 
tion, 35,  36. 

Judgment  bj  default  on  contest  of  elec- 
tion for  removal,  see  Judgment,  7. 

Mandamus  to  compel  commissioners  to  re- 
cord fact  that  majority  of  voters  bad 
petitioned  for  change  of,  see  Manda- 
mus,  21. 

Admission  by  'demurrer  of  allegation  in 
answer  as  to  two  thirds  vote  for  re- 
moval, see  Pleading,  69. 

Prohibition  against  circuit  court  issuing 
order  restraining  removal  of  office  pend- 
ing determination  of  contest  proceed- 
ings on  question  of  removal,  see  Pro- 
hibition, 7. 

Determination  of  constitutionality  of  act 
providing  for  vote  on  relocation  of, 
see  Statutes,  10. 

Time  for  serving  notice  of  application  for 
judgment  on  contest  of  election  for  re- 
moval of,  see  Voters  and  Elections,  76. 

27.  The  matter  of  the  change,  of  the  lo- 
cation of  the  county  seat  of  a  county  is 
not  a  question  publici  juris,  affecting  the 
sovereignty  or  franchises  of  the  state. 
State  ex  rel.  Murphy  v,  Qottbreht,  17  N. 

D.  643,  117  N.  W.  864. 

28.  Ono  who  has  signed  a  petition  for 
tlie  change  of  a  county  seat  may  withdraw 
his  name  from  the  same  any  time  before 
final  action  on  the  petition  is  taken  and 
the  order  granting  or  denying  the  petition, 
and  ■  such  name  shall  not  be  thereafter 
counted  to  make  up  the  required  number 
of  signers.  State  ex  rel.  Andrews  v.  Boy- 
den,  21  S.  D.  6,  108  N.  W.  897,  16  A.  4 

E.  Ann.   Cas.   1122. 

29.  Under  S.  D.  Const,  art.  9,  requiring 
the  legislature  to  provide  for  the  location 
of  county  seats  and  that  where  the  county 
seat  has  not  been  located  by  a  majority 
vote  the  county  board  must  submit  the 
question  to  the  electors,  and  S.  D.  Rev. 
Pol.  Code,  §§  750-774,  relating  to  the  organ- 
ization of  counties  and  providing  for  tem- 
porary county  seats,  the  selection  of  a  coun- 
ty seat  as  on  the  organization  of  a  county 
is  merely  temporary  and  the  question  must 
be  submitted  to  the  voters  at  a  general 
election.  State  ex  rel.  Simons  v.  l^guist. 
22  S.  D.  200,  116  N.  W.  764. 


n.  Rights  Ain>  LiABn-rrnES. 

a.  Claims  againgt  Count}/. 

Assumpsit  by  county  for  amount  of  unau- 
thorized allowance,  see  Assumpsit,  10, 
11.  16. 


Proper  disposition  of  bill  presented  to  drain 
commissioners,  see  Drains  and  Sewers, 
4. 

For  support  of  indigent  persons  at  state 
institution  for  feeble  minded,  see  State 
Institutions. 

Special  legislation  as  to  liability  of  counties 
for  support  of  indigent  persons  at  state 
institutions  for  feeble  minded,  see  Stat- 
utes, 46. 

30.  The  rejection  of  a  claim  against  a 
county  by  its  board  of  county  commission- 
ers, no  appeal  being  taken  from  such  ac- 
tion of  the  board,  is  no  bar  to  an  action 
against  the  county  on  such  claim  in  the 
circuit  court.  Campbell  County  v.  Overby, 
20  S.  D.  640,   108  N.  W.  247. 

b.  Warrants. 

Election  of  remedy  on,  see  Action  or  Suit, 
26. 

Mandamus  to  compel  drawing  of,  see  Man- 
damus, 26,  27. 

Special  legislation  as  to,  see  Statutes,  45. 

31.  Although  a  portion  of  a  road  district 
within  a  county  has  been  transferred  to  tbe 
control  of  the  town  which  embraces  such 
portion,  the  county  has  power  to  levy  a 
road  tax  within  the  remaining  portion  of 
such  road  district  to  pay  warrants,  issued 
by  the  county  before  such  transfer,  payable 
out  of  the  funds  of  such  road  district. 
Custer  County  Bank  v.  Custer  County.  18 
S.  D.  274,  100  N.  W.  424. 

32.  A  county  issuing  warrants  payable 
out  of  the  funds  of  a  road  district  continues 
liable  therefor  although  a  portion  of  the 
district  is  transferred  to  the  control  of  a 
town,  where  the  act  providing  for  such 
transfer  failed  to  make  any  provisions  for 
apportioning  the  indebtedness  of  the  said 
district.  Custer  County  Bank  v.  Custer 
County,    18    S.    D.   274,    100    N,    W.    424. 

c.  Officers. 

1.  In  General, 

Of  drain  commissioners,  see  Drains  and 
Sewers,  II. 

Admissibility  of  records  of  county  com- 
missioners, see  Evidence,  289,  290. 

Conclusiveness  of  decision  of  county  com- 
missioners in  refusing  liquor  license, 
see  Intoxicating  Liquors,  24. 

Mandamus  to,  see  Mandamus,  I.  c. 

Removal  from  office,  see  Officers,  9,  14. 

Effect  of  removal  of  officer  to  another  com- 
missioner district  to  render  office  va- 
cant, see  Officers,  16. 

Appointment  of  sheriff  by  county  commijs- 
sioners,  see  Sheriff,  1. 

33.  The  remedy  for  a  failure  of  duty  by 
a  county  officer  is  always  at  the  command 
of  the  county,  and  the  neglect  or  failure 
of  the  proper  authorities  to  invoke  it  does 
not  enlarge  the  powers  of  the  court  to  give 
relief.  Putnam  v.  Custer  County,  —  S.  D. 
— ,  127  N.  W.  641. 
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34.  The  question  whether  a  petition  to 
the  county  commissioners  to  call  together 
the  county  judge  and  county  auditor  to  con- 
sider a  request  for  an  increase  in  the  num- 
ber of  county  commissioners  was  in  fact 
signed  by  one-third  of  the  legal  voters  of 
the  county,  as  required  by  Dale.  Comp.  Laws 
1887,  §  576,  is  to  be  decided  under  §  577 

.by  the  commission  composed  of  the  county 
commissioners,  the  coimty  judge  and  county 
auditor,  and  not  by  the  commissioners  alone. 
State  ex  rel.  Schilling  t.  Menzie,  17  S.  D. 
635,  97  N.  W.  746. 

2.  Powers  and  Duties. 

ConclusiTeness  of  rejection  of  claim  by 
county    cpmmissioueri,   see   supra,    30. 

Bight  of  county  auditor  to  appeal,  see 
Appeal  and  Error,  33. 

Secovery  back  of  amount  of  claim  allowed 
without  authority,  see  Assumpsit,  11, 
16. 

Delegation  of  power  to  county  commission- 
ers,  aee   Constitutional   Law,   20-22. 

Conclusiveness  of  decision  of  commissioners 
requiring  construction  of  bridge  or 
crossing,  see  Courts,  7. 

Of  drain  Commissioners,  see  Drains  and 
bewers,  U. 

Discretion  of  county  conmiissioners  as  to 
granting  liquor  license,  see  Intoxicat- 
mg  Liquors,  25,  26. 

Effect  of  ineligibility  of  county  superintend- 
ent of  schools  on  power  to  act,  see 
Olhcers,  24. 

lowers  of  county  commissioners  and  coimty 
superinienuent  of  schools  over  school 
districts,  see  Schools,  8. 

35.  A  county  auditor  has  no  authority 
except  such  as  is  expressly  or  impliedly 
cooierred  upon  him  by  statute.  Patlou  v. 
Cass  County,  13  N.  D.  361,  102  N.  W.  174. 

30.  N.  D.  Laws  1907,  chap.  237,  p.  374, 
providing  for  the  support  of  the  State  insti- 
tution for  the  Feeble  Minded  at  Grafton,  re- 
quiring each  coimty  auditor  to  issue  a  war- 
rant for  the  support  of  any  indigent  in- 
mate from  their  counties,  is  not  unconsti- 
tutional, as  taking  away  the  control  of 
the  tiscal  affairs  of  the  county  from  the 
county  commissioners  as  provided  in  N.  D. 
Const.  §  172.  State  ex  rel.  McCue  v.  Lewis, 
18  N.  D.  125,  119  N.  W.  1037. 

37.  The  expense  of  maintaining  county 
roads  in  organized  civil  townships  is  to  be 
borne  by  the  townships;  the  expense  of 
maintaining  such  roads  in  unorganized  ter- 
ritory is  to  be  borne  by  the  county  out  of 
the  funds  provided  by  S.  D.  Rev.  Pol.  Code, 
S  2137;  but  the  county  commissioners  may, 
wnen  they  think  it  advisable,  make  appro- 
priations, within  the  limitations  of  §  1732, 
out  of  the  county  general  fund  for  all 
county  roads  not  included  in  any  incorpo- 
rated city  or  town.  Hughes  v.  Lawrence 
County,  —  S.  D.  — ,  127  N.  W.  613. 

38.  The  declaration  in  S.  D.  Rev  Pol. 
Code,  §  1732,  that  county  commissioners 
•hall  have  general  supervision  of  county 
roads  and  power  to  appropriate  such  sums 


of  money  from  the  county  treasurr,  not 
exceeding  the  limitation  specified  therein, 
as  they  think  advisable  for  opening,  vacat- 
ing, lesurveying  or  otherwise  improving 
such  roads,  is  not  inconsistent  with  the  pro- 
visions of  the  statute  authorizing  and  re- 
quiring local  subdivisions  to  collect  and 
expend  money  on  the  same  roads  within 
their  respective  boundaries,  and  such  sec- 
tion clothes  the  commissioners  with  author- 
ity to  appropriate  money  out  of  the  county 
general  fund,  not  exceeding  the  limitation 
specified  therein,  for  the  purpose  of  repair- 
ing, rebuilding  and  improving  county  roads 
within  the  limits  of  organized  civil  town- 
ships. Hughes  V.  Lawrence  County,  — 
S.  D.  —,  127  N.  W.  613. 
Coatraots. 

injunction   against  carrying  out  terms  of 
contract,  see  Injunction,  31,  68. 

39.  A  contract  between  a  board  of  coun- 
ty commissioners  and  a  third  person  be- 
ing ultra  vires  and  void  the  negligence  and 
unnecessary  delay  of  a  tax  payer  in  bring- 
ing suit  to  enjoin  its  performt^nce  is  im- 
material. Fox  V.  Walfey,  13  N.  D.  610. 
102  N.  W.  161. 

40.  The  board  of  county  commissioners 
has  power  to  sell  and  assign  a  judgment 
obtained  tor  personal  property  taxes  under 
the  Morth  Dakota  general  revenue  law  of 
1890,  even  for  less  than  the  amount  of  the 
jud^ent  except  where  fraudulently  done. 
Hagler  v.  KeUy,  14  N.  D.  218,  103  N.  W.  629. 

[Cited  in  note  in  19  L.R.A.(N.S.)  321, 
on  right  of  town,  county,  or  municipal- 
ity to  surrender  valid  claim  upon  par- 
tial payment.] 

41.  The  purchase  of  blank  books,  blanks 
and  stationery  for  the  use  of  county  of- 
ficers need  not  be  made  under  competitive 
bids  under  N.  D.  Rev.  Codes  1895,  §  1925,  as 
amended  by  Laws  1899,  chap.  69,  p.  69. 
Knight  V.  Cass  County,  14  M.  D.  340,  103 
N.  W.  940. 

42.  The  purchasing  of  blank  books, 
blanks  and  stationery  for  the  use  of  coun- 
ty ofBcers  is  to  be  made  by  a  committee 
consisting  of  the  county  treasurer,  county 
auditor  and  chairman  of  the  board  of 
county  commissioners,  pursuant  to  N.  D. 
Rev.  Codes  1895,  §  1906,  as  amended  by 
Laws  1899,  chap.  69,  p.  69.  Knight  V. 
Cass  County,  14  N.  D.    340, 103N.  W.  940. 

43.  A  contract  made  by  the  board  of 
county  commissioners  with  a  lawyer  where- 
by he  was  employed  io  collect  a  judgment 
for  $6,566,  belonging  to  the  county,  from 
which  no  appeal  had  been  taken,  and  the 
time  for  an  appeal  had  expired,  which  con- 
tract contemplated  the  bringing  of  sup- 
plementary proceedings  and  divers  actions 
against  the  judgment  debtors  and  others, 
is  not  within  the  powers  of  such  board, 
but,  on  the  contrary,  is  exclusively  within 
the  control  and  jurisdiction  of  the  dis- 
trict court.  Fox  V.  Walley,  13  N.  D.  610, 
102  N.  W.  161. 

3.  lAahilities. 

44.  The  fact  that  a  county  commissioner 
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.loes  not  know  that  the  charges  he  makes 
for  his  services  are  illegal  is  no  excuse 
tor  making  the  illegal  cbarge.  State  v. 
Uichardson,  16  N.  £).  1,  109  IN.  W.  1026. 

4.  Compensation. 

Kecorery  back  of  amount  paid  without  au- 
thority, see  Assumpsit,  16. 

Compensation  of  county  treasurer,  see 
County  Treasurer. 

'Compensation  of  county  auditors,  see  Of- 
ficers, 19,  20. 

Compensation  of  county  superintendent,  sec 
Officers,  21. 

Compensation  of  school  officers,  see  Schools, 
6-7. 

Compensation  of  sheriff,  see  Sheriff,  2,  3. 

^Special  legislation  as  to  compensation  of, 
see  Statutes,  47. 

Commissions  of  county  treasurer  on  tax 
sale,  see  Taxes,  132,  133. 

45.  No  per  diem  is  allowed  county  com- 
missioners for.  time  in  coming  and  going 
to  meetings,  but  only  mileage.  State  v. 
Richardson,  16  N.  D.  1,  109  N.  W.  1026. 

46.  The  law  does  not  specify  the  maxi- 
mum number  of  hours  which  shall  consti- 
tute a  day  for  county  commissioners'  serv- 
ices, but  there  can  be  no  more  than  one  day 
charged  for  services  performed  in  the  24 
hours,  from  one  midnight  to  the  midnight 
succeeding.  State  v.  Richardson,  16  N.  D. 
1,  109  N.  W.  1026. 

5.  Review  of  Action  of. 
See  also  infra,  48. 

47.  The  necessity  for  a  clerk  to  the 
county  treasurer  and  the  compensation  to 
be  paid  him  are  matters  within  the  discre- 
tion of  the  county  commissioners;  and  such 
discretion  will  not  be  reviewed  by  the 
courts  in  an  action  for  the  recovery  of  the 
excess  so  paid.  Jacobson  v.  Ransom  Coun- 
ty, 15  N.  D.  69,  105  N.  W.  1107. 

d.  Ohligation*  for  Ewpenses  and  Fees. 

48.  No  liability  exists  against  a  county 
for  money  expended  by  a  county  treasurer 
for  clerk  hire  in  excess  of  the  compensa- 
tion therefor  fixed  by  the  county  commis- 
sioners as  provided  by  Rev.  Codes  1899, 
§  2081.  Jacobson  v.  Ransom  County,  15 
N.  D.  69,  105  N.  W.  1107. 


other  corporations"  to  compensate  injury 
occasioned  by  public  work. 

18  L.RJL(N.S.)   884. 

Authority  of  county  to  employ  "tuc  fer- 
ret." 4  L.R.A.(N.S.)    339. 

Liability  of  original  county  for  debts 
of  county  defectively  organized  out  of  ter- 
ritory. 6  L.R.A.(N.S.)    791. 

Mode  of  enforcing  liability  of  counties 
and  legislative  power  to  modify  or  impair 
same.  68  Am.  Dec.  291. 

What  services  or  supplies  to  jurors  ar« 
proper  county  charges. 

21  L.R.A.(NA)   200. 


ni.  Editobial  Moi'ES. 

Recovery  of  money  loaned  county  on  in- 
valid contract  to  pay  indebtedness. 

15  L.R.A.(N.S.)   607. 

Change  of  county  boundary  or  creation 
of  new  county.  85  Am.  Dec.  101. 

Relation  of   new  counties  and  their  of- 
ficers   to   old    counties. 

20  Am.  St.   Rep.   676. 

Whether    counties    are    within    constitu- 
tion »l   provision  requiring  "municipal   and  '  See  Counties,  1.  c. 


OOUlfl^  AUBITOBS. 

Right  to  refuse  to  give  notice  of  election 
on  question  of  division  of  county,  see 
Counties,  14. 

Power  of,  see  Counties,  35,  36. 

Injunction  from  supreme  court  against 
Secretary  of  State  certifying  names  of 
candidates  for  United  States  Senate 
to,  see  Courts,  28. 

Parties  to  proceeding  to  compel  to  action 
by,  see  Mandamus,  45. 

Compensation  of,  see  Officers,  19,  20. 

Duty  to  issue  warrant  for  support  of  in- 
digent inmate  in  insane  asylum,  see 
Public  Money. 

Special  legislation  as  to  compensation  of, 
see  Statutes,  47. 


■•«» 


OOUNTT  BONDS. 

See  Bonds,  II. 


OOimTT  OOMMISSIOIfEBS. 

Delegation  of  power  to,  see  Constitutional 
Law,  20-22. 


OOUMTy    COURTS. 

Jurisdiction  of,  see  Courts,  40. 
What  constitutes  final  decree  of,  see  Judg- 
ment, 11,  12. 


♦  «» 


oouimr  jau.. 

Imprisonment  in,  for  crime,  sm  Criminal 

Law,   IV. 
See  also  Jails. 


OOVirrT  SEAT. 
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Of  aelMola,  election  of,  see  Schools,  3,  4, 
6-8. 


»«» 


OOUNTT  T&EA8TIBEB 

Necessity   for,   and  compensation  of  clerk 

of,  see  Counties,  47,  48. 
Admissibility    of    duplicate    receipt   of,    in 

evidenoe,  see  Evidence,  293-295. 
Rigbt  to  apply   for  mandamus   to  compel 

issuance    of    warrant,    see    Mandamus, 

37. 
Compensation     for    collecting    taxes,     see 

tSchools,  5;  Taxes,  25. 
Kepeal   of    statute    as    to   commissions  of, 

on  sales  for  delinquent  taxes,  see  Stat- 
utes, 110. 
Effect  on  tax  sale  of  charging  6  per  cent. 

commission,  see  Taxes,  132,  133. 
Authority     to     make     representations     or 

guaranties   on   sale  of   tax  certificate, 

see  Taxes,  149. 
Tender  to,  on  redemption  from  tax  sale,  see 

Taxes,  214. 

The  claim  of  a  county  treasurer  for  com- 
mission on  the  sale  of  real  estate  sold  the 
county,  and  for  the  issuance  of  tax  sale 
certificates  was  illegal,  its  allowance  by 
the  county  commissioners  wholly  unauthor- 
ized, and  a  warrant  issued  therefor  in- 
valid, as  under  S.  D.  Laws  1891,  chap.  66, 
he  could  receive  no  compensation  for  his 
services  other  than  the  salary  provided  by 
law,  being  S.  D.  Laws  1890,  chap.  134. 
Csmpbell  County  v.  Overby,  20  8.  D.  640, 
106  N.  W.  247. 


♦  «» 


COUimr  WAJUtANTS. 

See  Counties,  11.  b. 

*«» 
COVPON8. 

Indorsement  on,   as  notice,  see  Notice,  5. 


UlterUl  note. 

Coupons. 


64  Am.  Dec.  429. 


4«» 


COUKTUOUSE. 

Kleetion  on  question  of  issuing  bonds  for 
erection  of,  see  Bonds,  21. 

♦  «» 


OOTTBT  BOOM. 


Ixdasion  of  witness  from,  see  Witnesses, 
2,3. 


L  JtTBIBDICTION    AKD    POWEBS    IN    GKN- 
'  EBAL. 

a.  Oenerally. 

b.  Potoer  of  Partie*  to  Affeet, 
c  Territorial  Limitation*. 

d.  delation  to  Other  Department* 
of  Oovernmenta. 

1.  In  General. 

2.  Legislative  Department. 
II.  State  Coubts. 

a.  Jurisdiction. 

1.  Exclusion  of  Territory  from 

City  Limits. 

2.  Probate  Matters. 

3.  Original  Jurisdiction  of  Su- 

preme Court. 

4.  Election  on  Question  of  Con- 

ferring    Jurisdiction     on 
County  Courts. 

b.  Term*. 

'  c.  Districts;  Transfer  of  Cause. 

d.  State  Court  as  Successor  of  Ter- 

ritorial Court. 

e.  Judges. 

1.  Judge  De  Facto. 

2.  Disqualifioation;  Prejudice; 

Change. 

3.  Compensation. 

m.  FiDDtAI,  COUKTS. 

a.  In  General. 

b.  Jurisdiction. 

IV.  Conflict  of  Authobitt. 

a.  Eaclusiveneas     of     Jurisdiction 

First  Acquired. 

b.  When  State  or  Federal  Juri*- 

diction  Eaclusive. 
V.  Effect  of  Otheb  Decisions. 
VI.  Editobiai.  Notes. 

Relation  of  attorneys  to,  see  Attorneys. 

Clerk  of,  see  Clerk. 

Contempt  of,  see  Contempt. 

Judicial  notice  by,  see  Evidence,  I. 

Presumption  in  favor  of  judicial  acts,  see 
Evidence,  II.  i,  2. 

Leave  of,  to  issue  execution,  see  Execution, 
2. 

As  to  justices  of  the  peace,  see  Justice  of 
the  Peace. 

Judicial  proceedings  as  privileged  com- 
munications, see  Libel  and  Slander,  10. 

Mandamus  to,  see  Mandamus,  I.  b. 

Money  in  court,  see  Money  in  Court. 

Power  to  grant  new  trial,  see  New  Trial. 

As  to  removal  of  causes,  see  Removal  of 
Causes. 

Functions  of,  on  trial,  see  Trial,  TV. 

Process  of,  see  Writ  and  Process. 


I.   JUBISDICTION    AND  PoWEBS    IN    OENEBAL. 

a.  Generally. 

Inherent  power  of  court  to  bring  in  proper 
parties,  see  Action  or  Suit,  86. 

Estoppel  to  deny  jurisdiction  by  appear- 
ance, see  Action  or  Suit,  VI. 
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Inherent  power  to  disbar  attorney,  see  At- 
torneys, 16,  18. 

Jurisdiction  in  banlcruptcy  proceedings,  see 
Bankruptcy,  II. 

Power  to  interfere  with  rules  and  practice 
of  transportation  companies,  see  Car- 
riers, 37. 

Jurisdiction  to  issue  writ  of  certiorari,  see 
Certiorari,  I. 

Jurisdiction  in  action  to  quiet  title,  see 
Cloud  on  Title,  I. 

When  jurisdiction  of  court  over  public 
lands  arises,  see  Public  Lands,  20. 

Power  to  appoint  attorney  to  assist  state's 
attorney,  see  State's  Attorney,  2. 

1.  On  application  it  was  the  duty  of  the 
court  to  certify  copies  of  indictments  and 
file  the  same  in  lieu  of  the  originals,  where 
the  originals  were  lost  or  stolen,  and  where 
the  clerk  of  the  court  obtained  carbon  cop- 
ies thereof  from  both  tho  state's  attorney 
and  defendant's  attorney,  and  the  state's 
attorney  who  drew  the  original  indict- 
ments, and  the  clerk  of  court  who  read 
them  on  arraignment  and  who  delivered 
certified  copies  thereof  to  the  defendant, 
both  make  aflSdavit  that  they  believe  the 
copies  so  obtained  were  true  and  correct; 
and  this  fact  is  not  denied.  State  ex  rel. 
Null  T.  Circuit  Court,  20  S.  C.  122,  104 
N.  W.  1048. 

2.  As  an  indictment  is,  under  S.  D.  Rev. 
Code  Crim.  Proc.  §  217,  a  public  record 
when  filed  with  the  clerk,  it  is  the  duty 
of  the  court,  on  a  suggestion  that  indict- 
ments had  been  lost  or  stolen,  on  its  own 
motion,  if  its  inherent  power  to  protect 
and  preserve  its  own  records  had  not  other- 
wise been  invoked,  to  cause  the  return  of 
the  original  documents  to  their  proper  cus- 
todian, or,  failing  in  this,  to  ascertain  with 
reasonable  certainty  the  contents  of  each, 
and  order  the  filing  of  copies  correspond- 
ing in  every  material  respect  with  the  orig- 
inals. State  ex  rel.  Null  v.  Circuit  Court, 
20  S.  D.  122,  104  N,  W.  1048. 

b.  Power  of  Parties  to  Affeet. 

Effect  of  stipulation  on  judgment  of  appel- 
late court,  see  Appeal  and  Error,  1127, 
1132-1134. 

Validity  of  stipulation  in  insurance  policy 
ousting  jurisdiction  of  courts,  see  In- 
surance, 105. 

Waiver  by  consent  of  undertaking  on  ap- 
peal from  justice's  judgment,  see  Jus- 
tice of  the  Peace,  35. 

3.  Where  the  court  has  no  jurisdiction 
of  the  subject-matter  of  an  action,  juris- 
diction cannot  be  given  to  such  court  by 
any  act  of  the  parties,  even  by  joint  stipu- 
lation. People's  Secur.  Bank  v.  &inderson, 
—  S.  D.  — ,  123  N.  W.  873. 

4.  The  parties  cannot  stipulate  that  the 
issues  of  a  cause  in  the  original  jurisdic- 
tion of  the  supreme  court  shall  be  tried  by 
the  court  when  the  supreme  court  has  sent 
the  cause  to  a  subordinate  court,  with  ex- 
plicit directions  to  try  the  issues  of  fact 


by  submitting  them  to  a  jury.  C  ft  J. 
Michel  Brewing  Co.  v.  State,  19  S.  D.  302, 
70  1,.R.A.  911,  103  N.  W.  40. 

c.  Territorial  Limitation*. 

Right  of  courts  of  one  state  to  enforce  laws 
of,  or  causes  of  action  arising  in,  an- 
other state,  see  Conflict  of  Laws. 

Actions  by  and  against  foreign  corpora- 
tions, see  Corporations,  V. 

6.  An  action  can  be  maintained  in  one 
state  by  a  trustee  in  bankruptcy  to  set 
aside  as  a  preference  a  conveyance  of  lands 
situated  in  another  state  if  the  court  has 
jurisdiction  of  the  person  of  the  defendant 
to  whom  such  preference  was  given.  Bow- 
ler v.  First  Nat.  Bank,  21  S.  D.  448, 
130  Am.  St  Rep.  726,  113  N.  W.  618. 

d.  Relation  to  Other  Departments  of  Oov- 
emments. 

1.  In   General. 

As  to  delegation  of  power  to  courts,  see 
Constitutional  Law,  i.  c 

Usurpation  of  power  by  courts,  see  Consti- 
tutional Law,  I.  d. 

Control  of  courts  over  disposition  by  board 
of  twiversity  and  school  lands,  see 
Public  Lands,  17. 

6.  The  expediency  or  necessity  of  ex- 
tending a  city  street  across  a  railroad  right 
of  way  is  a  question  to  be  determined  by 
the  city  council,  and  its  determination  is 
conclusive,  and  not  reviewable  by  the  court 
in  a  proceeding  to  condemn  a  strip  of  land 
for  the  street  across  the  railroad.  Grafton 
V.  St.  Paul  M.  &  M.  R.  Co.  16  N.  D.  313, 
22  L.R.A.(N.8.)  1,  113  N.  W.  598,  15  A. 
&  £.  Ann.  Cas.  10. 

7.  An  appeal  will  lie  to  the  circuit  court 
from  an  order  of  the  board  of  county  com- 
missioners requiring  the  construction  of  a 
bridge  or  crossing,  under  S.  D.  Rev.  Pol. 
Code  1903,  §  850,  providing  that  from  all 
decisions  of  the  board  ot  county  commis- 
sioners upon  matters  properly  before  them, 
there  shall  be  allowed  an  appeal  to  the  cir- 
cuit court  by  any  person  aggrieved,  and 
§  830  declaring  that  such  boards  shall  have 
power  to  do  and  perform  such  other  duties 
and  acts  as  boards  of  county  commission- 
ers are  now  or  may  hereafter  be  required 
by  law  to  do  and  perform;  as  such  board 
is  not  constituted  a  special  tribunal  from 
whose  decision  no  appeal  will  lie  by  S.  D. 
Civ.  Code,  §  529,  providing  that  the  county 
commissioners  at  the  hearing  on  an  order 
to  show  cause  why  a  railroad  company 
should  not  construct  a  crossing,  after  re- 
fusal of  petition  from  a  designated  num- 
ber of  property  owners,  by  railroad  com- 
pany, shall  determine  whether  the  public 
welfare  and  convenience  require  such  cross- 
ing; §  530,  providing  that  if  on  such  hear- 
ing they  conclude  that  public  welfare  and 
convenience  demand  the  construction  of 
such  crossing,  they  shall  order  its  construo- 
tion,   and  if  the   railroad   company   refuse 
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or  neglect  to  construct  aueli  crossing  after 
aenrice  of  the  order,  ttie  county  cominis- 
(ioners  may  construct  the  crossing  and 
shall  be  entitled  to  recover  the  amount 
necessarily  ex^tended,  from  the  railroad 
company.  Davison  County  ▼.  Chicago,  M. 
k  St  P.  R.  Co.  —  S.  i>.  — ,  127  N.  W.  728. 

2.  Legislative   Department. 

iDterference  by  courts  with  exercise  of 
power  of  eminent  domain,  see  Eminent 
Domain,  2-4. 

M  to  constitutionality  of  statutes  general- 
ly, see  Statutes,  II. 

8.  It  is  not  for  the  courts  to  say  whether 
the  Legislature  has  passed  a  wise  law,  or 
whether  they  should  have  made  it  more 
broad.  State  v.  Central  Lumber  Co.  — 
S.  D.  — ,  —  L.Rj1.(M.S.)  — ,  123  N.  W. 
S04. 

9.  The  objection  that  a  law  which  the 
legislature  had  the  power  to  enact  will 
operate  harshly  goes  merely  to  the  policy 
of  the  law,  and  not  to  its  validity,  but  such 
*n  objection  should  be  addressed  to  the  leg- 
islature and  not  to  the  courts.  Re 
Lipschitz,  14  N.  D.  622,  95  N.  W.  167, 

Do.  The  fact  that  in  the  opinion  of  the 
court,  simpler  and  perhaps  more  effectual 
or  reasonable  rules  and  regulations  for 
nominations  by  direct  vote,  might  have 
been  provided  than  the  l^slature  did  pro- 
vide will  not  alone  justify  the  courts  in 
holding  the  r^:ulations  made  invalid.  State 
ex  reL  Montgomery  v.  Anderson,  18  N.  D. 
14»,  118  N.  W.  22. 

9b.  The  courts  have  nothing  to  do  with 
the  question  of  expediency  or  policy  of  stat- 
utes imposiiw  conditions  upon  foreign  cor- 
porations. Hartford  F.  Ins.  Co.  v.  Perkins, 
125  Fed.  502. 

9c.  Arguments  as  to  the  expediency  and 
reasons  why  the  provisions  made  may  not 
be  the  most  expedient,  are  properly  ad- 
dressed to  the  l^slature,  and  will  not  jus- 
tify the  court,  for  the  reason  that  the 
most  expedient  method  has  not  been  pro- 
vided, in  holding  the  provision  of  a  law 
invalid.  State  ex  rel.  Montoomery  v.  An- 
derson, 18  N.  D.  149,  118  N.  W.  22. 

9d.  The  question  of  the  effect  of  laws 
upon  individual  office  holders  is  one  with 
vhich  the  courts  have  no  concern  so  long 
M  the  action  of  the  legislature  is  within 
its  constitutional  limits  and  authority 
Brookings  County  v.  Murphy,  23  S.  D.  311, 
121  N.  W.  793. 

10.  In  the  absence  of  some  constitutional 
or  statutory  provision  to  the  contrary,  the 
necessity  and  expediency  of  exercising  the 
right  of  eminent  domain  are  questions  politi- 
cal and  not  judicial.  The  legislative  de- 
termination is  conclusive,  and  the  courts 
have  no  power  to  review,  unless  so  au- 
thorized. Chicago,  M.  ft  St.  P.  R  Co.  v. 
Mason,  23  S.  D.  564,  122  N.  W.  601. 

11.  8.  D.  Sess.  Laws  1907,  chap.  331, 
prescribing  a  penalty  for  discrimination 
between  different  sections  of  the  state  for 
the  purpose  of  destroying  competition,  con- 


tains no  classification  as  to  persons,  but 
rather  a  limitation  and  specification  of  the 
elements  and  acts,  surroundings,  or  condi- 
tions, with  the  wisdom  or  propriety  of 
which  courts  have  nothing  to  do.  State 
v.  Central  Lumber  Co.  —  8.  D.  — ,  — 
L.R-A.(JJ.S.)  — ,  123  M.  W.  504. 

12.  Whether  or  not  the  discrinunation 
by  corporations  to  destroy  competition  set 
forth  by  S.  D.  Sess.  Laws  1907,  chap.  131, 
§  1,  is  sufficient  to  justify  the  legislature 
in  providing  for  the  forfeiture  of  their 
franchise,  as  authorized  by  S.  D.  Const, 
art.  17,  §  20,  is  a  matter  peculiarly  with- 
in the  right  of  the  legislature  to  determine; 
and  having  so  determined,  there  is  nothing 
left  to  the  court  but  the  absolute  duty  to 
enforce  such  provisions  of  the  statute. 
State  V.  Central  Lumber  Co.  —  S.  D.  — , 
—  L.RJL(N.S.)  — ,  123  N.  W.  604. 

13.  Any  liquor  containing  alcohol  or  the 
alcoholic  principle  or  other  intoxicating 
quality  when  declared  by  the  legislature  to 
be  an  intoxicating  liquor  will  be  so  regard- 
ed by  the  courts  whether  or  not  its  ordi- 
nary use  will  produce  intoxication  in  the 
average  man.  State  v.  If'argo  Bottling 
Works  Co.  —  N.  D.  — ,  26  L.RA.(N.S.) 
872,  124  N.  W.  387. 

14.  The  courts  have  power  to  compel  the 
coimty  auditor  to  put  the  names  of  candi- 
dates for  senator  on  the  primary  election 
ballot,  and  in  so  doing  do  not  infringe  >J. 
D.  Const.  S  47,  making  the  houses  judges 
of  the  election  returns  and  qualifications 
of  tdeir  own  members.  State  ex  rel.  Wil- 
liams V.  Meyer,  —  N.  D.  — ,  127  N.  W. 
834. 

15.  Under  a  Federal  constitutional  pro- 
vision that  each  house  of  Congress  shall  be 
the  judge  of  the  elections,  returns,  and 
qualifications  of  its  own  members,  the  ques- 
tion whether  or  not  a  state  statute  per- 
mitting the  electors  of  each  political  party 
to  express  their  choice  of  a  candidate  for 
the  United  States  Senate  contravenes  a 
constitutional  requirement  that  United 
States  Senators  be  elected  by  the  state 
legislatures,  cannot  be  raised  by  an  elector 
as  a  judicial  question  for  the  courts  to  de- 
termine, but  rests  entirely  with  the  United 
States  Senate.  State  ex  rel.  McCue  v. 
Blaisdell,  18  N.  D.  65,  24  L.R.A.(N.a) 
465,  118  N.  W.  141. 


II.  State  Consrs. 
a.  Jurisdiotion. 

Jurisdiction  in  particular  kinds  of  actions 
and  proceedings,  see  Attachment;  Cer- 
tiorari; Claim  and  Delivery;  Cloud  on 
Title;  Corporations;  Equity;  Execu- 
tors and  Administrators;  Fraud,  etc.; 
Garnishment;  Habeas  Corpus;  Hus- 
band and  Wife,  III;  Injunction;  In- 
surance, rV;  Mandamus:  Mor^aee, 
VII;  Prohibition;  Quo  Warranto  Re- 
ceivers; Specific  Performance;  Tres- 
pass; Trover. 
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Jurisdiction  of  divorce  suit,  see  Husband 
and  Wife,  lU. 

Jurisdiction  to  enjoin  power  of  commis- 
sioner, see  Injunction,  33. 

Riglit  to  raise  want  of  revenue  stamp  in 
state  court,  see  internal  Revenue,  1. 

Jurisdiction  of  justice  of  tlie  peace,  see 
Justice  of  the  Peace,  I. 

Jurisdiction  of  municipal  court  under  plead- 
ing, see  Pleading,  4. 

Right  to  object  to  jurisdiction  of  state 
court  after  remand  from  Federal  court, 
see  Removal  of  Causes,  7. 

Jurisdiction  of  controversy  to  settle  names 
to  be  placed  on  ballot,  see  Voters  and 
Elections,  19. 

1.  Exclusion  of  Territory  from  City  Limits. 

Jurisdiction  in  action  to  quiet  title,  see 
Cloud  on  Title,  I. 

16.  The  circuit  court  has  jurisdiction  of 
a  proceeding  instituted  by  the  owner,  to 
disconnect  and  exclude  a  certain  section  of 
land  from  the  limits  of  a  city.  Coughran 
v.  Huron,  17  8.  D.  271,  96  N.  W.  92. 

17.  The  circuit  court  has  no  jurisdic- 
tion of  proceedings  for  the  detachment  of 
a  section  of  land  from  an  incorporated  city, 
under  S.  D.  Rev.  Pol.  Code,  1903,  §  1511, 
which  provides  that  upon  the  failure  of  the 
city  council  to  grant  the  petition  for  the 
exclusion  of  territory  after  thirty  days 
from  last  publication  of  notice,  the  peti- 
tion may  be  presented  to  the  circuit  court, 
in  absence  of  proof  showing  that  the  pre- 
liminary steps  before  the  city  council  have 
first  been  taken  in  conformity  with  the 
statute.  Weiland  v.  Ashton,  17  S.  D.  621, 
98  N.  W.  87. 

2.  Probate  Matters. 

Conflict  of  jurisdiction,  see  infra,  66. 

What  constitutes  final  decree  in  probate 
matters,  see  Judgment,  II,  12. 

Collateral  attack  on  deSree  in,  see  Judg- 
ment, 134-136a. 

18.  The  county  court  has  no  jurisdiction 
to  pass  upon  the  validity  or  invalidity  of  a 
release  executed  by  an  heir  expectant  dur- 
ing the  lifetime  of  the  decedent,  under 
S.  D.  Probate  Code,  §  315,  since  that  only 
gives  the  court  jurisdiction  to  determine 
disputes  between  heirs,  legatees,  and  devi- 
sees, under  convcvances  made  by  them. 
Re  Thompson,  — 'S.  D.  — ,  128  N.  W. 
1127. 

3.  Original  Jurisdiction  of  Supreme  Court. 
See  also  infra,  63. 

19.  The  jurisdiction  of  the  North  Da- 
kota supreme  court  to  issue  original  writs 
extends  to  questions  affecting  the  sover- 
eignty, franchises  or  prerogatives  of  the 
state,  or  the  liberties  of  the  people.  State 
ex  rel.  Steel  v.  Fabrick,  17  N.  D.  532,  117 
N.  W.  860. 

20.  Where  the  right  to  be  enforced  per- 


tains to  matters  of  private  or  local  con- 
cern alone,  though  public!  juris,  the  juris- 
diction belongs  to  the  district  court,  and 
not  to  the  supreme  court,  unless  circum- 
stances of  such  exceptional  character  are 
shown  to  exist  that  adequate  relief  cannot 
be  obtained  in  the  district  court.  State 
ex  rel.  Steel  v.  Fabrick,  17  N.  D.  632,  117 
N.  W.  860. 

21.  The  jurisdiction  of  the  supreme  court 
to  issue  writs  under  existing  constitutional 
provisions  ordinarily  extends  only  to  cases 
publici  juris,  wherein  are  directly  involved 
the  sovereignty  of  the  state,  its  franchises 
or  prerogatives,  or  the  liberties  of  its  peo- 
ple. State  ex  rel.  Murphy  v.  Gottbrecht,  1 7 
N.  D.  643,  117  N.  W.  864. 

22.  The  North  Dakota  supreme  court's 
jurisdiction  under,  the  Constitution  to  issue 
original  write  (except  those  write  neces- 
sary to  the  proper  exercise  of  its  appel- 
late jurisdiction  and  to  aid  in  ito  super- 
visory control  over  inferior  courte)  extends 
only  to  prerogative  writs,  viz.,  in  cases 
publici  juris,  wherein  are  directly  involved 
the  sovereignty  of  the  state,  ite  franchises 
or  prerogatives,  or  the  liberty  of  the  citi- 
zen. State  ex  rel.  McDonald  v.  Holmes,  16 
N.  D.  457,  114  N.  W.  367. 

23.  When  a  change  of  venue  has  been 
granted,  and  another  county  selected,  it 
will  be  presumed  that  the  discretion  of  the 
presiding  judge  was  exercised  properly,  and 
the  burden  is  upon  one  attocking  his  order 
to  show  affirmatively  a  manifest  case  of 
abuse;  and  this  court  will  not,  under  its 
superintending  power  over  inferior  courte, 
revise  his  order,  in  the  absence  of  such  a 
showing,  and  in  no  case  will  it  substitute 
and  enforce  its  discretion  as  against  the 
discretion  of  the  presiding  judge.  Murphv 
V.  District  Ct.  14  N.  D.  542,  105  N.  W.  728, 
9  A.  &  E.  Ann.  Cas.  170. 

24.  Whether  the  facte  of  a  particular 
case  bring  it  within  the  rule  so  as  to  war- 
rant the  issuance  of  a  prerogative  writ 
does  not  call  for  the  exercise  of  a  discre- 
tion, but  the  rule  is  inflexible  and  will  be 
applied  as  the  test  to  the  facts  in  each 
case,  but,  if  the  facts  present  a  case  per- 
mitting the  exercise  of  original  preroga- 
tive jurisdiction,  then  the  court  is  clothed 
with  a  discretion  depending  upon  the  par- 
ticular facto  in  the  case,  whether  to  issue 
the  writ.  State  ex  rel.  Miller  v.  Norton, 
—  N.  D.  — ,  127  N.  W.  717. 

25.  A  court-martial  is  not  an  inferior 
court  within  the  meaning  of  a  uinstitu- 
tional  provision  giving  a  supreme  court  ap- 
pellate jurisdiction  over  inferior  courts, 
since  such  court,  although  exercising  ju- 
dicial functions,  belongs  to  the  executive 
department  of  the  government,  and  not  to 
the  judicial.  State  ex  rel.  Poole  y.  Nu- 
chols,  18  N.  D.  233,  20  L.R.A.(N.S.)  416, 
119  N.  W.  632. 

Certiorari. 

26.  No  such  exigency  existo  as  warrants 
the  North  Dakota  supreme  court  in  grant- 
ing a  writ  of  certiorari  where  the  appli- 
cants have  the  right  to  apply  to  the  dis- 
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trict  court  for  an  order  vacating  the  judg- 
ment so  entered,  and  by  such  application 
liecome  parties  to  the  record,  and,  if  such 
application  is  denied,  may  have  the  action 
complained  of  reviewed.  Schouweiler  v. 
Allen,  17  N.  D.  510,  117  N.  W.  866. 

27.  The  defendant,  who  stands  charged 
with  the  crime  of  forgery  in  the  third  de- 
gree in  the  district  court  of  Ward  county, 
apphed  for  a  change  of  place  of  trial  and 
of  judges,  because  of  local  prejudice  and 
prejudice  of  the  presiding  judge,  and  re- 
quested a  speedy  trial.  A  change  was 
granted  to  Cass  county,  and  the  jud^e  of 
that  district  was  designated  as  the  judge 
to  preside  at  the  triiH.  After  the  order 
was  made  the  defendant  objected  upon  two 
grounds:  (1)  Because  the  case  was  not 
sent  to  an  adjoining  or  neighboring  coun- 
ty; and  (2)  because  of  the  added  expense 
of  taking  witnesses  to  Cass  county.  It  is 
shown  that  a  speedier  trial  could  be  had 
in  Cass  county  than  elsewhere,  and  it  is 
conceded  in  this  court  that  the  court's  ac- 
tion was  proper  in  not  selecting  an  adjoin- 
ing county,  and  it  is  also  conceded  that  a 
fair  and  impartial  trial  is  assured  in  Cass 
coimty  and  before  an  unprejudiced  judge, 
and  it  is  not  claimed  or  shown  that  the  de- 
fendant will  be  prejudiced  in  making  his 
defense.  Held,  upon  defendant's  applica- 
tion for  a  writ  of  certiorari  to  review  sijid 
order,  that  these  facts  do  not  show  an 
abuse  of  discretion  by  the  presiding  judge 
such  as  will  warrant  the  exercise  of  the 
superintending  jurisdiction  of  this  court; 
and  the  writ  is  therefore  denied.  Murphy 
T.  District  Ct.  14  N.  D.  542,  105  N.  W.  728, 
9  A.  &  E.  Ann.  Cas.  170. 

Injnaetioii. 

28.  An  application  to  the  supreme  court 
for  an  original  writ  to  enjoin  the  secretary 
of  state  from  certifying  to  the  various 
county  auditors  the  names  of  candidates 
for  nomination  for  the  office  qf  Unit<»d 
States  Senator  for  the  purpose  of  haviug 
such  names  placed  upon  the  general  elec- 
tion ballots  presents  and  involves  a  ques- 
tion of  public  right,  or  one  affecting  the 
sovereignty  of  the  state,  its  franchises  and 
prerogatives,  or  the  liberty  of  the  people. 
SUte  ex  rel.  McCue  v.  Blaisdell,  18  N. 
D.  55,  24  L.R.A.(N.S.)  465,  118  N.  W. 
141. 

29.  Where  a  city  adopts  a  resolution 
that  the  franchise  of  a  telephone  company 
would  expire  on  a  certain  date,  and  requir- 
ing the  company  to  vacate  the  streets  on 
expiration  thereof,  upon  which  the  tele- 
phone company  secures  an  injunction  from 
the  Federal  court  enjoining  the  city  from 
enforcing  the  resolution,  and  thereafter  the 
city  obtains  a  restraining  order  from  the 
circuit  court  restraining  the  company  from 
erecting  poles  and  stringing  wires,  and 
thereafter  authorized  another  company  to 
construct  and  maintain  a  telephone  system, 
the  telephone  company  would  be  afforded 
ample  remedy  by  applying  to  the  Federal 
court  if  the  action  of  the  circuit  court  in- 
volved any  violation  of  the  Federal  de- 
''ee-     State  ex  rel.  Dakota  Cent.  Teleph. 


Co.  V.  Huron,  23  S.  D.   163,   120  N.   W. 
1008. 

30.  The  supreme  court  has  no  jurisdic- 
tion to  issue  a  preregotive  writ  enjoining 
the  commissioners  of  a  county  from  submit- 
ting to  the  electors  the  question  of  the  re- 
moval of  the  county  seat  from  one  city  to 
another,  the  jurisdiction  to  issue  original 
writs,  except  those  necessary  to  the  proper 
exercise  of  appellate  jurisdiction  and  to 
aid  the  court  in  its  control  over  inferior 
courts,  extending  only  to  prerogative  writs 
in  cases  publici  juris  wherein  are  directly 
involved  the  sovereignty  of  the  state,  its 
franchises  or  prerogatives  or  the  liberties  of 
its  citizens.  State  ex  rel.  Miller  v.  Norton, 
—  N.  D.  — ,  127  N.  W.  717. 

Mandamus. 

31.  Mandamus  will  lie  from  the  supreme 
court  compelling  the  circuit  court,  on  its 
refusal  thereto,  to  establish  and  authenti- 
cate copies  of  lost  or  stolen  indictments  on 
sufficient  proof  of  their  correctness. 
State  ex  rel.  Null  v.  Circuit  Court,  20  S. 
D.   122,   104  N.  W.   1048. 

[Cited  in  note  in  125  Am.  St.  Rep.  522, 
on  duties,  performance  of  which  may 
be  compelled  by  mandamus.] 

32.  The  mere  fact  that  delays  might  oc- 
cur if  legal  proceedings  are  instituted  in 
the  district  court,  and  that  an  appeal 
might  be  taken  to  this  court  from  the  dis- 
trict court,  does  not  present  such  excep- 
tional circumstances  as  would  constitute 
a  reason  for  issuing  a  writ  of  mandfimus  by 
the  supreme  court  to  compel  the  county 
commissioners  to  act  in  matters  solely  per- 
taining to  the  removal  of  a  county  seat. 
State  ex  rel.  Murphy  v.  Gottbreht,  17  N.  D. 
543,  117  N.  W.  864. 

33.  Whether  the  court  will  exercise  its 
extraordinary  jurisdiction  in  cases  coming 
within  the  rule  of  the  Constitution  that 
mandamus  will  issue  only  in  cases  publici 
juris,  is  a  matter  within  its  sound  judicial 
discretion,  depending  on  the  particular 
facts  in  each  case;  but,  in  cases  not  within 
said  rule,  no  discretion  is  vested  in  the 
court.  State  ex  rel.  McDonald  v.  Holmes, 
16  N.  D.  457,  114  N.  W.  367. 

34.  The  question  of  the  division  of  a 
county  and  the  creation  of  a  new  county 
does  not  call  for  the  exercise  of  the  orig- 
inal jurisdiction  of  the  supreme  court  by 
the  issuance  of  its  writ  of  mandamus  di- 
rected to  the  county  auditor  requiring  him 
to  certify  the  returns  of  an  election  held 
upon  such  question,  unless  the  circumstan- 
ces are  of  such  an  exceptional  character  that 
adequate  relief  cannot  be  obtained  in  the 
district  court.  State  ex  rel.  Minehan  v. 
Wing,  18  N.  D.  242,  119  N.  W.  944. 

35.  The  North  Dakota  supreme  court 
will  not  take  original  jurisdiction  to  is- 
sue a  writ  of  mandamus  unless  an  emer- 
gency or  exigency  exists  which  involves  th<! 
franchises  and  sovereignty  of  the  state,  an<l 
such  emergency  does  not  exist  in  a  suit 
for  mandamus  to  compel  the  county  audi- 
tor to  certify  the  results  of  an  eler.tion  to 
determine  upon  the  divisions  of  a  county. 
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State  ex  rel.  Minehan  t.  Wing,  18  N.  D. 
242,  119  N.  W.  944. 

36.  Under  the  rules  of  the  Constitution 
that  writs  of  mandamus  will  not  be  issued 
by  the  supreme  court,  except  in  cases  oi 
publici  juris,  the  county  treasurer  of  Grand 
Forks  County  is  not  entitled  to  invoke  the 
jurisdiction  of  the  supreme  court  to  issue 
a  writ  to  compel  the  state  auditor  to  is- 
sue and  deliver  to  the  state  treasurer  a 
warrant  pursuant  to  the  provisions  of  N. 
D.  Laws  1903,  chap.  139,  p.  185  (N.  D. 
Rev.  Codes  1905,  §  9395),  which  provides 
for  the  rewarding  of  convictions  for  viola- 
tion of  state  prohibition  law.  State  ex 
rel.  McDonald  v.  Holmes,  16  N.  D.  457,  114 
N.  W.  367. 

37.  The  supreme  court  will  not  issue  its 
writ  of  mandamus  to  compel  a'  city  to  dis- 
miss its  suit  in  the  circuit  court  to  re- 
strain a  telephone  company  from  erecting 
poles  or  stringing  wires,  after  the  telephone 
company  has  obtained  a  Federal  decree  en- 
joining a  city  from  enforcing  a  resolution 
requiring  the  telephone  company  to  vacate 
streets  and  declaring  its  franchise  termi- 
nated, where  the  telephone  company's  prop- 
erty will  not  be  destroyed  during  the  pen- 
dency of  the  action  in  the  circuit  court, 
nor  will  it  be  compelled  to  move  its  appli- 
ances nor  prevented  from  serving  its  pa- 
trons, an  appeal  to  the  supreme  court  from 
the  decision  in  the  circuit  court  affording 
adequate  remedy.  State  ex  rel.  Dakota 
Ce.it.  Teleph.  Co.  v.  Huron,  23  S.  D.  163, 
120  N.  W.  1008. 

Prohibition. 

37a.  An  application  to  the  North  Da- 
kota supreme  court  for  the  issuance  of  a 
writ  of  prohibition  directed  to  a  county 
judge  will  not  be  entertained  upon  a  show- 
ing merely  of  a  refusal  by  the  district 
judge  to  issue  such  writ.  It  is  onl^  in  ex- 
ceptional cases,  involving  questions  of 
great  public  importance,  that  the  supreme 
court  will  exercise  its  prerogative  powers 
in  the  issuance  of  writs  to  such  inferior 
courts.  Selzler  v.  Bagley,  —  N.  D.  — ,  124 
N.  W.  426. 

37b.  If  the  district  judge  refuses,  with- 
out cause,  to  afford  relief,  or  abuses  his 
discretion  in  denying  a  writ  of  prohibition, 
the  relator  is  not  without  remedy,  but 
such  refusal  or  abuse  of  discretion  affords 
no  ground  for  the  issuance  of  such  writ  by 
this  court.  Selzler  v.  Bagley,  —  N.  D.  — , 
124  N.  W.  426. 

37c.  The  supreme  court  will  not  prohibit 
the  performance  of  an  official  duty  re- 
quired by  the  express  terms  of  a  statute, 
such  as  the  placing  upon  the  official  bal- 
lots to  be  used  at  a  general  election,  the 
name  of  a  person  nominated  at  the  primary 
election  for  the  office  of  superintendent  of 
schools,  though  such  person  is  ineligible 
to  hold  the  same.  State  ex  rel.  Ochsenreit- 
er  V.  Blegen,  —  S.  D.  — ,  128  N.  W.  488. 

37d.  When  a  district  court  enjoins  pro- 
ceedings by  a  board  of  drainage  commis- 
sioners acting  regularly  and  within  ite  ex- 
clusive jurisdiction,  a  writ  of  prohibition 
from  the  North  Dakota  supreme  court  is 


a  proper  remedy  to  be  invoked  a^inst  far- 
ther proceedings  by  the  district  court. 
State  ex  rel.  Dorgan  t.  Fisk,  16  N.  D.  219, 
107  N.  W.  191. 

38.  As  the  North  Dakota  supreme  court 
has  only  such  jurisdiction  as  is  expressly 
or  by  necessary  implication  granted  by 
North  Dakota  Constitution,  §  86,  granting 
appellate  jurisdiction  only,  together  with 
a  general  superintending  control  over  ail 
inferior  courts,  except  as  provided  by  §  87, 
which  grants  power  to  issue  write  of  ha- 
beas corpus,  mandamus,  quo  warranto,  cer- 
tiorari, injunction,  and  such  other  original 
writs  and  remedial  writs  as  may  be  neces- 
sary to  the  proper  exercise  of  its  jurisdic- 
tion, it  cannot  issue  a  writ  of  prohibition, 
that  not  being  one  of  the  enumerated  writs, 
except  where  its  issuance  is  necessary  to 
the  proper  exercise  of  its  jurisdiction  in 
a  pending  cause,  or  to  effectuate  i's  gen- 
eral superintending  control  over  inferior 
courts.  State  ex  rel.  Poole  v.  Nuchols,  18 
N.  D.  233,  20  L.R.A.(N.S.)  415,  119  N. 
W.  632. 

Quo  ivarranto. 

38a.  Quo  warranto  is  strictly  a  preroga- 
tive writ,  and  will  issue  by  the  supreme 
court  on  the  relation  of  a  private  person 
only  in  exceptional  cases.  State  ex  reL 
Maddersoii  v.  Nohle,  16  N.  D.  168,  125  Am. 
St.  Rep.  628,  112  N.  W.  141. 

[Cited  in  note  in  126  Am.  St.  Rep.  635, 
638,  as  to  when  quo  warranto  may  be 
maintained  by  private  person.] 

38b.  The  issuance  of  a  writ  of  quo  war- 
ranto by  the  supreme  court  is  discretion- 
ary, and  an  application  on  the  relation  of 
a  private  person  for  a  writ  directing  coun- 
ty ofScials  to  desist  from  exercising  their 
authority,  on  the  ground  that  the  county 
has  no  legal  existence  because  organized 
jinder  an  unconstitutional  statute,  will  be 
denied  when  to  grant  it  would  open  up 
strife  and  confusion  without  any  corre- 
sponding benefit  to  the  relator  or  other 
persons.  State  ex  rel.  Madderson  ▼.  Nohle, 
16  N.  D.  168,  125  Am.  St.  Rep.  628,  112 
N.  W.  141. 

39.  Where  the  governor  of  the  state  ap- 
points a  judge  of  the  district  court  under 
a  law  providing  that  the  oflSce  shall  be 
filled  by  a  general  election,  and  a  private 
relator  applies  for  leave  to  file  an  appli- 
cation for  a  writ  in  the  nature  of  a  writ 
of  quo  warranto,  on  the  ground  that  he 
has  suits  pending  of  strictly  personal  na- 
ture, and  that  the  public  are  interested  and 
that  the  sovereignty  of  the  state  is  affected, 
the  North  Dakota  supreme  court  will  as- 
sume original  jurisdiction  under  N.  D. 
Const.  §  87,  art.  4,  although  the  attorney 
general  refuses  to  consent  that  said  private 
relator  may  apply  for  leave  to  file  the  ap- 
plication for  such  writ  in  the  name  of  the 
state.  State  ex  rel.  Erickson  v.  Burr,  16 
K.  D.  581,  113  N.  W.  705. 

4.  Election  on  Question  of  Conferring  Ju- 
risdiction  on    Cowtty  Courts. 

40.  N.   D.   Const.    §    111,   provides    that 
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county  courts  shall  hare  jurisdiction  of 
oertain  civil  and  criminal  causes  "when- 
ever the  voters  of  any  county  having;  a 
population  of  two  thousand  or  over  shall 
decide  by  a  majority  vote  that  they  desire 
the  jurisdiction  of  that  court  increased." 
Held,  that  the  words  "majority  vote"  mean 
a  majority  of  all  votes  cast  on  the  ques- 
tion of  increased  jurisdiction,  and  not  a 
majority  of  all  the  votes  cast  at  the  election. 
State  ex  rel.  Davis  v.  Fabrick,  18  N.  D. 
402,  121  N.  W.  65. 

b.  Terma. 

Provisions  in  recognizance  for  appearance 
at  next  term  of  court,  see  Bail  and  Re- 
cognizance, 6. 

What  constitutes  next  term  of  court  with- 
in provision  for  speedy  trial  of  ac- 
cused, see  Criminal  Law,  20,  21. 

Judicial  notice  of,  see  Evidence,  8. 

Mandamus  to  compel  reconvening  of  court, 
see  Mandamus,  16. 

Title  of  statute  as  to,  see  Statutes,  32. 

Bepeal  of  statute  as  to  special  terms,  see 
Statutes,   108,  109. 

See  also  Judgment,  191. 

41.  Statutes  and  rules  of  practice  per- 
taining to  district  courts  apply  to  proceed- 
ings in  county  courts  with  inci  lased  juris- 
diction, under  N.  D.  Rev.  Codes  1905,  § 
8289.  State  v.  Fleming,  —  N.  D.  — ,  126 
N.  W.  565. 

42.  A  regular  term  of  court,  within  the 
meaning  of  N.  D.  Rev.  Codes  1899,  §  8497, 
which  in  the  absence  of  good  cause  shown, 
requires  the  dismissal  of  a  prosecution 
when  an  information  is  not  filed  at  the 
next  regular  term  after  the  defendant's 
commitment,  means  a  jury  term,  as  dis- 
tinguished from  a  statutory  term  without 
a  junr.  State  v.  Foster,  14  N.  D.  561,  105 
N.  W.  938. 

43.  A  statute  providing  that  the  court 
Day  be  held  at  a  certain  time  does  not  con- 
stitute such  time  a  regular  term  within 
the  meaning  of  N.  D.  Rev.  Codes  1905,  § 
10,307,  entitling  defendant  to  dismissal 
where  indictment  or  information  is  not 
flb>d  at  the  next  regular  term.  State  v. 
Fleming,  —  N.  D.  — ,  126  N.  W.  565. 

44.  The  circuit  court  was  authorized 
under  S.  D.  Const  Art.  5,  §§  27,  33,  which 
require  at  least  one  term  of  the  circuit 
court  to  be  held  in  each  county,  and  author- 
ias  the  judge  to  fix  the  term  until  provided 
for  by  the  Legislature,  to  order  a  term  of 
court  for  a  certain  county,  at  any  time 
prior  to  the  date  fixed  by  S.  D.  Laws  1901, 
chap.  102,  p.  128,  which  provided  for  an  an- 
nual term  to  be  held  in  said  county  on  the 
third  Tuesday  in  June.  Re  Nelson,  19  S. 
D.  214,  102  N.  W.  885. 

c  Diatricta;  Transfer  of  Cause. 

Change  of  judge,  see  infra,  II.  e.  2. 
Change  of  venue,  see  Action  or  Suit,  V,  fat  i 
Title  of  statute  as  to  see  Statutes,  32.       j 
Snpp.  Dak.  iHg. — 19. 


46.  N.  D.  Rev.  Codes  1905,  §  8294,  which 
requires  county  courts  of  increased  juris- 
diction to  certify  cases  to  the  district  court 
when  "it  shall  appear  to  the  court  by  af- 
fidavit, or  if  the  court  shall  so  order,  up- 
on other  testimony,  that  a  fair  and  impar- 
tial trial  cannot  be  had  in  such  court  by 
reason  of  the  bias  or  prejudice  of  the  judge 
or  otherwise,"  does  not  require  a  certifica- 
tion of  a  case  to  the  district  court  upon 
an  aflSdavit  setting  forth  no  facts,  but 
merely  the  conclusion  that  the  moving  party 
has  reason  to,  and  does  believe  that  the 
county  judge  is  so  prejudiced  against  lilm 
that  he  cannot  obtain  a  fair  and  impartial 
trial.  Waterloo  Gasoline  Engine  Co.  v. 
O'Neill,  —  N.  D.  — ,  124  N.  W.  961. 

46.  Although  contempt  proceedings  were 
not  pending  when  a  request  was  made  of 
a  judge  to  take  charge  of  an  action  to  en- 
join the  maintenance  of  a  liquor  nuisance, 
the  transfer  to  the  judge  of  jurisdiction 
over  the  main  action  bad  the  effect  of  con- 
ferring upon  him  jurisdiction  over  con- 
tempts theretofore  or  thereafter  arising  out 
of  violation  of  the  mandates  of  the  court 
in  the  main  action.  State  v.  Held,  —  N. 
D.  — ,   127   N.  W.  72. 

47.  Judicially  construed,  N.  D.  Rev. 
Codes  1905,  §  6765,  providing  that  "no 
judge  of  the  district  court  shall  hear  or 
determine  any  action,  special  proceeding, 
motion  or  application,  or  make  any  order 
or  give  any  judgment  in  any  action  or  pro- 
ceeding not  pending  in  the  judicial  dis- 
trict for  which  he  is  elected  except  in  the 
following  cases :  ( 1 )  Upon  the  written  re- 
quest of  the  judge  of  the  district  in  which 
such  action  or  proceeding  is  at  the  time 
pending,"  means  that  it  was  not  the  legTs- 
lative  intention  thereby  to  restrict  the  ju- 
risdiction of  the  judge  thus  requested  to 
act  in  a  district  other  than  his  own  to 
causes  only  which  were  then  pending,  and 
that  the  words  "in  which  such  action  or 
proceeding  is  at  the  time  pending,"  were 
employed  merely  to  designate  the  judge 
who  could  legally  make  such  a  request,  and 
they  have  no  reference  to  any  particular 
subject-matter  over  which  such  requested 
judge  may  assume  jurisdiction.  State  v. 
Heidt,  —  N.  D.  — ,  127  N.  W.  72. 

d.  State  Court  as  Successor  of  Territorial 
Court. 

48.  The  state  district  court  is  not  the 
successor  of  the  territorial  district  court, 
which  rendered  a  judgment,  for  the  purpose 
of  inquiring  into  the  merits  and  validity 
of  such  litigation,  the  action  having  at  the 
date  of  the  admission  of  North  Dakota  into 
the  Union  ceased  to  be  "pending"  so  as  to 
be  transferred  to  state  courts  by  the  act  of 
admission.  Campbell  v.  Coulston,  —  N.  D. 
— ,  124  N.  W.  689. 

e.  Judges. 

Writ  of  prohibition  to,  from  supreme  court, 
see  supra,  37a,  37b. 
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Record  necessary  to  present  question  of  ab- 
sence of,  during  argument,  see  Appeal 
and  Error,  108. 

Record  on  appeal  as  to  absence  of,  during 
trial,  see  Appeal  and  Error,  160. 

Judicial  notice  of  expiration  of  term  of  of- 
fice of,  see  Evidence,  7. 

Justices  of  the  Peace,  see  Justice  of  the 
Peace. 

Libel  of  judge,  see  Libel  and  Slander,  6. 

Mandamus  to,  see  Mandamus,  I.  b. 

When  order  will  be  considered  as  made  at 
chambers,  see  Motions  and  Orders,  6. 

Absence  of  judge  as  ground  for  new  trial, 
see  New  Trial,  11,  12. 

Title  of  statute  as  to,  see  Statutes,  32. 

1.  Judge  De  Facto. 

Conclusiveness  of  conviction  by,  when  at- 
tacked on  habeas  corpus,  see  Habeas 
Corpus,  13. 

48a.  The  official  acts  of  a  judge  de  facto 
of  the  county  court,  done  in  good  faith, 
are  not  subject  to  attack  by  a  private  suit- 
or. State  v.  Bednar,  18  N.  D.  484,  121  N. 
W.  614. 

48b.  Under  an  unconstitutional  act,  by 
which  the  legislature  attempted  to  Qreate 
A.  county  into  a  new  judicial  district 
where  the  old  judge  had  ceased  to  act  and 
the  new  judge  was  acting  in  good  faith, 
he  was  a  judge  de  facto  and  his  acts  as 
such  were  not  subject  to  attack  by  a  priv- 
ate suitor.  State  v.  Bednar,  18  N.  D.  484, 
121  N.  W.  614. 

49.  A  person  acting  and  recognized-  by 
the  public  as  judge  of  the  district  court 
of  a  county  in  a  new  district,  and  who  was 
appointed  to  that  position  by  the  governor 
under  the  erroneous  belief  that  the  law  es- 
tablishing the  new  district  was  in  force,  is 
a  judge  de  facto;  and  his  acts  in  that  ca- 
pacity are  valid  as  to  the  public  and  to 
third  persons,  including  those  having  busi- 
ness of  an  official  cnaracter  with  him. 
State  ex  rel.  Brockmeier  v.  Ely,  16  N.  D. 
569,  14  L.R.A.(N.S.)    638,  113  N.  W.  711. 

[Cited  in  note  in  15  L.R.A.(N.S.)  104, 
on  de  jure  office  as  condition  of  de 
facto   officer.] 

2.  Disqualification;    Prejudice;    Change. 

Transfer  of  cause,  see  supra,  II.  c. 

Settlement  of  statement  of  case  on  appeal 
by  other  than  trial  judge,  see  Appeal 
and  Error,  198,  199. 

Authority  of  trial  judge  to  settle  bill  of 
exceptions  after  expiration  of  term,  see 
Appeal  and  Error,  299. 

Settlement  of  bill  of  exceptions  in  appel- 
late court  on  refusal  of  trial  judge  to 
settle  same  after  expiration  of  term, 
see  Appeal  and  Error,  300,  301. 

Affirmance  of  judsinent  where  qualified 
judges  are  equally  divided,  see  Appeal 
and  Error,   1126. 

Right  of  district  judge  to  pass  on  motion 
for  new  trial  where  another  judge 
had  tried  the  case,  see  New  Trial,  83, 
84. 


50.  The  disqualification  which  will  dis- 
qualify a  judge  from  sitting  in  a  criminal 
prosecution,  must,  since  the  South  Dakota. 
Constitution  and  statutes  are  silent  upon 
that  point,  be  determined  from  the  common- 
law.  State  v.  Ham,  —  S.  D.  —,  124  N. 
W.  955. 

51.  A  demand  for  a  change  of  judge» 
will  be  denied  where  no  interest  or  preju- 
dice is  shown  to  exist.  Crouch  v.  Dakota,. 
W.  &  M.  R.  Co.  18  S.  D.  540,  101  N.  W. 
722. 

52.  Where  an  affidavit  of  prejudice  had 
been  filed  against  a  judge  of  the  circuit 
court  in  a  trial  for  arson,  and  such  judge 
called  in  the  judge  from  an  adjoining  dis- 
trict, and  orally  requested  him  to  try  such 
arson  case,  and  all  the  remaining  cases  on 
the  calendar,  the  defendant  in  another  ar- 
son case  could  not  complain  because  such 
outside  judge  was  on  the  bench  at  the  time 
the  defendant  was  tried,  an  oral  request 
being  sufficient  to  call  in  another  judge. 
State  V.  Montgomery,  —  S.  D.  — ,  128  N. 
W.  718. 

63.  Affidavits  of  prejudice  directed  at  th» 
judge  of  the  district  court  and  not  filed  be- 
fore the  commencement  of  the  term  at 
which  the  case  is  to  be  tried  as  required 
by  N.  D.  Rev.  Codes  1905,  §  7045,  are  of 
no  effect  and  do  not  deprive  the  judge  of 
the  right  or  power  to  try  the  action  in 
which  such  affidavits  are  filed  during  term 
time.  Stockwell  v.  Crawford,  —  N.  D.  — , 
130  N.  W.  225. 

WalTer  of  dlaqnalifloatiom. 

54.  Any  disqualification  of  a  judg^ 
which  is  not  forbidden  by  some  rule  of  pub- 
lic policy,  and  which  exists  only  for  the- 
benefit  of  the  party  as  a  privilege  may  be 
waived.  State  v.  Ham,  —  S.  D.  — ,  124 
N.  W.  955. 

55.  A  defendant  in  a  criminal  prosecu- 
tion may  withdraw  his  affidavit  of  preju- 
dice against  the  presiding  judge,  at  any 
time  before  the  same  has  been  acted  upon^ 
and  the  disqualification  raised  by  such  af- 
fidavit is  thereby  waived,  and  he  cannot 
thereafter  complain.  State  v.  Ham,  —  S. 
D.  — ,  124  N.  W.  956. 

56.  The  calling  of  a  case  for  trial  and 
the  drawing  of  a  juror  is  the  beginning  of 
the  trial,  and  the  right  to  file  an  affidavit 
of  prejudice  against  the  trial  judge  can- 
not be  exercised  thereafter.  State  v.  John- 
son, —  S.  D.  — ,  124  N.  W.  847. 

56a.  S.  D.  Code  Crim.  Proc.  §  292,  pro- 
vides for  the  filing  of  an  affidavit  of  preju- 
dice against  the  presiding  judge  at  any 
time  before  the  trial  is  begun,  and  sncli 
judge  may  call  in  any  other  judge  to  pre- 
side at  the  trial.  Prior  to  the  filing  of 
such  affidavit  in  an  action,  the  case  had 
been  regularly  called  for  trial,  and  eleven 
jurors  had  been  examined  upon  their  voir 
dire.  The  accused  by  his  counsel  had  par- 
ticipated in  the  examination  of  the  jurors, 
interposing  challenges  to  two  of  their  num- 
ber, which  were  overruled  by  the  court, 
and  others  challenged  by  the  state.  It  was 
discovered  that  instead  of  a  special  venire- 
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of  five  having  been  called  to  complete  the 
panel,  six  men  had  been  summoned,  and 
their  names  placed  in  the  box  from  which 
the  jury  names  were  drawn.  Upon  this  dis- 
covery the  judge  ordered  the  sixth  name 
to  be  eliminated,  and  after  a  noon  recess 
gave  the  defendant  the  privilege  of  drawing 
an  entire  new  jury,  which  was  not  accept- 
ed, and  one  name  was  drawn  to  take  the 
place  of  the  juror  excused  because  he  was 
the  sixth  one  summoned.  Held,  that  the 
defendant  not  having  availed  himself  of 
the  offer  to  discharge  the  jury  previously 
drawn,  and  to  draw  a  new  jury,  it  was  a 
mere  continuance  of  the  proceedings  before 
the  noon  recess,  and  the  trial  had  begun 
before  the  affidavit  of  prejudice  was  filed 
at  the  time  the  court  reconvened,  and  the 
right  to  file  the  affidavit  had  been  waived. 
Stete  V.  Johnson,  —  S.  D.  — ,  124  N.  W. 
847. 

3.  Compensation. 

57.  A  county  judge  is  not  a  public  of- 
ficer within  the  meaning  of  the  S.  D.  Const. 
Art.  12,  §  3,  which  provides,  simong  other 
things,  "nor  shall  the  compensation  of  any 
public  oflScer  be  increased  or  diminished 
during  his  term  of  office,"  as  this  article 
applies  only  to  state  matters.  Hauser  v. 
Seeley,  18  S.  D.  308,  100  N.  W.  437. 

57a.  'Ihe  salary  of  a  county  judge 
which  is  governed  by  the  population  of  the 
county,  is  immediately  increased  by  the 
passage  of  an  act  which  changes  the  meth- 
od of  estimating  the  population  so  as  to 
increase  the  population  of  such  county, 
thereby  entitling  him  to  a  greater  salary, 
where  such  act  was  passed  with  an  emer- 
gency clause,  and  provided  that  the  coun- 
ty auditor  should,  immediately  after  the 
passage  of  the  act,  file  his  certificate  show- 
ing the  population  as  fixed  by  the  act. 
Haoser  v.  Seeley,  18  S.  D.  308,  100  N.  W. 
437. 

57b.  N.  D.  Laws  1905,  chap.  78,  p.  160 
provides  that,  "As  compensation  for  their 
services  under  this  act,  there  shall  be  al 
lowed  and  paid  the  judges  of  county  courts 
having  civil  and  criminal  jurisdiction,  in 
addition  to  the  salary  provided  for  such 
judges  of  county  courts  in  counties  not 
having  increased  jurisdiction,  the  sum  of 
one  hundred  dollars  for  each  one  thousand 
inhabitants  or  fraction  thereof;  provided 
that  in  no  case  shall  the  compensation  for 
services  under  the  increased  jurisdiction 
provided  for  in  this  act  exceed  the  sum  of 
two  thousand  five  hundred  dollars,  and 
said  sum  shall  cover  all  services  under  the 
prohibition  law."  Held,  that  this  act  limit- 
ed the  salary  of  the  judges  in  counties 
having  increased  jurisdiction,  to  $2,500. 
State  ex  rel.  Davis  v.  Fabrick,  18  N.  D. 
402,  121  N.  W.  65. 


III.  Federal  Cocbts. 

a.  In  General. 
Assignees    of    other    parties    of    choses    in 
action  as  necessary  parties,  see  Action 
or  Suit,  67. 


Groiuds  for  dismissal  of  action,  see  Ac- 
tion or  Suit,  148. 

Assignability  of  cross  errors  in,  see  Ap- 
peal  and  Error,  36. 

Effect  of  motion  for  new  trial  in,  see  Ap- 
peal and  Error,  210. 

First  raising  question  on  appeal,  see  Ap- 
peal and  Error,  714. 

58.  A  party  by  going  into  a  Federal 
court  does  not  lose  any  right  or  appro- 
priate remedy  of  which  he  might  have 
availed  himself  in  the  state  courts  of  the 
same  locality.  Piatt  v.  LeCocq,  15  LJt.A. 
(N.8.)   558,  85  C.  C.  A.  621,  158  Fed.  723. 

b.  Jurisdiction. 

In  bankruptcy  proceedings,  see  Bankrupt- 
cy, II. 

Jurisdiction  to  enjoin  putting  proposed  rates 
of  carrier  into  effect,  see  Injunction,  29. 

Federal    questions. 

59.  The  Federal  circuit  court  as  a  court 
of  the  United  States  has  jurisdiction  to 
determine  whether  proposed  rates  of  a  car- 
rier are  lawful  or  whether  they  are  un- 
lawful as  unjust  and  unreasonable  in  them- 
selves or  discriminatory.  Jewett  Bros.  v. 
Chicago,  M.  &  St.  P.  R.  Co.  156  Fed.  160. 

60.  It  is  no  objection  to  the  exercise  of 
jurisdiction  of  a  Federal  circuit  court  to 
enjoin  proposed  rates  of  a  common  carrier 
that  its  decision  will  apply  only  to  the 
complainant,  and  will  therefore  be  unjust 
and  discriminatory  as  to  other  persons  or 
localities  in  tbe  same  situation.  Jewett 
Bros.  v.  Chicago,  M.  &  St.  P.  R.  Co.  156 
Fed.    160. 

61.  'ihe  Federal  circuit  court  will  not 
enjoin  a  common  carrier  from  putting  into 
effect  a  proposed  rate  until  the  Interstate 
Commerce  Commission  can  determine  wheth- 
er such  rate  is  unjust  and  unreasonable  in 
itself,  or  discriminatory,  as  such  Commis- 
sion has  nothing  to  do  with  proposed  rates 
of  carriers,  but  only  with  those  which  are 
in  actual  operation.  Jewett  Bros.  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  156  Fed.  160. 

62.  A  selection  of  specific  land  for  allot- 
ment should  precede  the  commencement  of 
a  suit  in  order  that  there  may  be  some- 
thing for  the  decree  of  the  court  to  oper- 
ate upon,  under  the  acts  of  Congress  of 
February  6,  1901,  chap.  217,  §  1  (31  Stat, 
at  L.  7U0),  amending  the  act  of  August  15, 
1894,  chap.  290  (28  Stat,  at  L.  305),  giv- 
ing the  Federal  circuit  courts  jurisdiction  to 
try  and  determine  any  action,  suit,  or  pro- 
ceeding arising  within  their  respective  juris- 
dictions involving  the  right  of  any  person  in 
whole  or  in  part  of  Indian  blood  or  descent 
to  any  allotment  of  land  under  any  law  or 
treaty,  and  providing  that  the  judgment  or 
decree  of  any  such  court  in  favor  of  any 
claimant  to  an  allotment  of  land  should 
have  the  same  effect  when  properly  certified 
•  '  tl'c  Secretary  of  the  Interior  as  if  such 
allotment  had  been  allowed  and  approved 
by  him.  Reynolds  v.  United  States,  98  C. 
C.  A.  220,  174  Fed.  212. 
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63.  An  original  application  by  the  state 
on  the  relation  of  its  Attorney  General,  for 
a  peremptory  writ  of  mandamus  command- 
ing the  defendant  railroad  company  to  con- 
struct, according  to  the  plans  and  specifi- 
cations to  be  approved  by  the  South  Da- 
kota supreme  court,  a  bridge  across  a 
navigable  river  within  the  state  to  replace 
a  temporary  pile  bridge  then  in  use  at  that 
point,  is  a  case  "arising  under  the  laws  of 
the  United  States"  within  the  meaning  of 
the  Act  of  Congress  of  Aug.  13,  1888,  de- 
fining the  jurisdiction  of  the  United  States 
circuit  court,  chap.  866,  25  Stat.  433;  U. 
S.  Comp.  Stat.  1901,  p.  S07.    State  ex  rel. 

■  Clark  V.  White  River  Valley  R.  Co.  —  S. 

D.  — ,  129  N.  W.  1034. 

As  dependent  on  cltlaensUp. 

Eflect  of  statements  of  legal  conclusions 
as  to  diversity  of  citizenship  in  affi- 
davits on  motion  to  dismiss  action,  see 
Action  or  Suit,  146. 

Removal  of  action  on  ground  of  citizen- 
ship, see  Removal  of  Causes,  6. 

See  also  infra,  70. 

64.  On  a  motion  to  dismiss  an  action 
in  the  Federal  court  on  the  ground  that 
complainant  is  a  citizen  of  the  same  state  as 
defendant,  the  burden  of  proving  such 
citizenship  as  will  give  the  court  juris- 
diction is  upon  the  complainant.  Jones  v. 
Subera,  160  Fed.  462. 

65.  The  burden  of  proving  that  com- 
plainant was  a  citizen  of  Washington  at  the 
time  of  commencing  a  suit  in  the  Federal 
court  in  South  Dakota  is  not  met  by  affi- 
davits showing  that  he  had  left  Washing- 
ton more  than  three  years  before  and  had 
resided  continuously  thereafter  in  South 
Dakota,  and  had  described  himself  in  con- 
veyances by  him  shortly  before  the  com- 
mencement of  the  suit  as  a  resident  of 
South  Dakota,  although  he  himself  alleges 
that  he  has  always  intended  to  return  to 
the  state  of  Washington,  and  that  he  has 
maintained  his  home  there  continuously 
down  to  the  present  time,  and  that  the 
declarations  as  to  residence  in  the  convey- 
ances were  a  mistake  and  were  not  called 
to  his  notice.  Jones  v.  Subera,  160  Fed. 
462. 


rv.  Conflict  of  Authobitt. 

a.  Ececltuiveness  of  Jurisdiction  First  Ao- 
quired. 

66.  That  a  will  has  been  admitted  to 
probate  in  the  county  court  does  not  de- 
prive the  circuit  court  of  jurisdiction  to 
set  aside  a  release  of  her  interest  obtained 
from  one  legatee  by  the  other  legatees  by 

9fraud.     Ward  v.  DuPree,  16  S.  D.  600,  94 
■■  N.  W.  397. 

67.  The  North  Dakota  supreme  court  has 
no  jurisdiction,  while  an  action  for  divorce 
is  pending  and  untried  in  the  district 
court,  to  entertain  a  motion  for  the  allow- 
ance of  counsel  fees  to  enable  counsel  to 
prepare  and  present  an  appeal  from  an  or- 


der of  the  district  court  requiring  the 
husband  to  provide  for  the  maintenance  of 
the  wife,  pending  the  final  determination 
of  the  action,  and  for  counsel  fees  in  the 
main  case.  Tonn  v.  Tonn.  16  N.  D.  17, 
111  N.  W.  609. 

[Cited  in  note  in  27  L.R.A.(N.B.)  716, 
on  jurisdiction  to  award  temporary 
alimony,  suit  money,  and  counsel  fees 
pending  appeal.] 

b.  When  State  or  Federal  Jurisdiction  Ea- 
elusive. 

In  bankruptcy  proceedings,  sea  Bankruptcy, 

68.  Rights  created  and  remedies  provided 
by  state  statutes  to  be  pursued  in  the  state 
courts  may  be  enforced  and  administered 
in  the  Federal  courts,  in  such  manner  as 
the  nature  of  the  rights  and  remedies  may 
require.  Piatt  v.  Le  Cocq,  15  L.R.A.(N.S.) 
558,  85  C.  C.  A.  621,  158  Fed.  723. 

69.  A  Federal  court  in  which  an  express 
company  has  brought  an  action  to  enjoin 
a  bank  from  taking  the  necessary  steps  to 
enforce  an  order  of  the  railroad  commis- 
sioners requiring  it  to  receive  on  the  pre- 
ceding day  packages  of  money  designed  for 
shipment  early  in  the  morning,  in  which 
the  bank  by  a  cross  bill  setting  out  all  the 
necessary  facts,  prays  for  the  enforcement 
of  such  order,  may,  on  finding  that  the  or- 
der is  reasonable,  render  a  decree  for  its 
enforcement,  although  S.  D.  Rev.  Pol.  Code, 
1903,  chap.  7,  provides  that  on  the  refusal 
or  neglect  of  the  carrier  to  obey  any  law- 
ful order  of  the  railroad  commissioners  it 
shall  be  the  duty  of  such  commissioners, 
and  lawful  for  any  person  interested,  to 
apply  in  the  state  circuit  court  for  its  en- 
forcement. Piatt  V.  Le  Cocq,  150  Fed. 
391. 

70.  In  a  suit  in  equity  in  the  United 
States  circuit  court  to  prevent  the  enforce- 
ment of  an  order  of  the  railroad  commis- 
sioners of  South  Dakota  requiring  the 
plaintiff  express  company  to  receive  at  a 
specified  time  and  place  all  moneys  ten- 
dered to  it  for  transportation,  in  which 
suit  there  is  diversity  of  citizenship,  and 
the  defendants  have  answered  and  have 
filed  a  cross  bill  to  enforce  the  order,  the 
United  States  circuit  court  on  the  hearing, 
and  the  circuit  court  of  appeals  on  the  ap- 
peal have  the  same  power  to  hear  and  de- 
termine the  original  question  and  "to  do 
justice  in  the  premises"  as  is  conferred  B|^- 
on  the  circuit  courts  of  South  Dakota  by 
the  state  act  to  regulate  commerce.  Piatt 
V.  Le  Cocq,  15  L.R.A.(N.S.)  658,  85  C.  C. 
A.  621,  158  Fed.  723. 

Trespass  on  Indian  reservation. 

71.  The  state  courts  have  no  jurisdiction 
of  an  action  of  trespass  involving  the  right 
of  the  Indian  agent  and  the  Department  of 
the  Interior  in  the  management  and  con- 
trol of  Indian  reservation  lands,  such  aa 
an  action  for  the  destruction  of  fences  by 
an  Indian  agent  on  reservation  lands,  as 
under  the  "Omnibus  Bill,"  admitting  South- 
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Dakota  into  the  Union,  it  was  provided  that 
the  people  inhabiting  the  proposed  state 
ihould  agree  that  they  forever  disclaimed 
the  title  to  the  unappropriated  public  lands 
lyine  within  the  boundaries  thereof  and  to 
all  lands  held  by  any  Indian  or  Indian 
tribes,  and  that  until  the  title  should  hare 
been  extinguished  by  the  United  States  the 
same  should  remain  subject  to  the  dispo- 
sition of  the  United  States  and  under  the 
abaolute  control  of  Congress  which  require- 
ment was  made  a  compact  with  the  United 
States  bv  acceptance  thereof,  by  S.  D.  Const. 
Art  22.  Peano  v.  Brennan,  20  S.  D.  342, 106 
N.  W.  409. 

Criaies  coatmltted  on  Indian  reaerra- 
tlon. 

72.  The  conferring  by  the  act  of  Con- 
gress of  February  21,  1903,  chap.  3S1  (32 
SUt  at  L.  793,  U.  S.  Comp.  Stat.  Supp. 
1905,  p.  719),  of  jurisdiction  upon  the  Fed- 
eral courts  of  South  Dakota  to  try  cases 
of  larceny  committed  by  any  person  upon 
any  Indian  reservation  within  the  state  is 
within  the  power  of  Congress  as  an  in- 
strumentality employed  in  the  discharge  of 
the  national  duty  toward  the  Indians. 
HolIisUr  ▼.  United  States,  76  C.  C.  A.  337, 
145  Fed.  773. 

73.  The  consent  of  the  people  of  South 
Dakota  to  the  conferring  of^  jurisdiction 
upon  the  Federal  courts  of  the  state  over 
cases  of  larceny  committed  by  any  person 
upon  an  Indian  reservation  of  the  state  is 
shown  by  S.  D.  Const,  art.  26,  by  which  | 
the  people  of  the  state  agreed  that  all  In- 
dian lands  should  remain  under  the  abso- 
lute jurisdiction  and  control  of  Congress 
until  the  Indian  title  should  be  extin- 
guished, and  that  such  agreement  should 
be  irrevocable  without  the  consent  of  the 
United  States  and  of  the  people  of  South 
Dakota  expressed  by  their  legislative  as- 
sembly, and  by  S.  D.  Sess.  Laws  1901,  chap. 
106,  relinquishing  to  the  United  States  ex- 
clusive jurisdiction  to  arrest,  prosecute, 
and  punish  all  persons  committing  upon 
any  Indian  reservation  in  the  state  any  of- 
fenses which  might  be  denounced  by  Con- 
gress. HoUister  v.  United  States,  76  C.  C. 
A.ZZ7,  145  Fed.  773. 

74.  The  state  courts  alone  have  juris- 
diction of  a  prosecution  for  rape  committed 
by  an  Indian  residing  on  allotted  lands 
within  an  Indian  reservation,  under  the 
act  of  Congress  of  January  15,  1897  chap. 
29  (29  Stat,  at  L.  487,  U.  S.  CompI  Stat. 
1901,  p.  3620),  defining  the  crime  of  rape 
bnt  containing  no  direction  as  to  acts  com- 
mitted by  Indians  residing  on  allotted 
Isnds,  and  the  act  of  Congress  of  Febr»i- 
»iy  8,  1887  (24  Stat,  at  L.  388,  chap.  119), 
relating  to  allotment  of  lands  in  severalty 
to  Indians,  and  providing  in  §  6  that  upon 
the  "completion  of  such  allotments  and  the 
patenting  of  the  lands  to  said  allottees" 
each  and  every  member  of  the  respective 
bands  or  tribes  of  Indians  to  whom  allot- 
ments have  been  made  shall  be  subject  to 
the  laws  "both  civil  and  criminal"  of  the 
state  or  territorv  in  which  they  reside. 
United  States  v.'Kiya,   126  Fed.   879. 


76.  A  person  other  than  an  Indian  com- 
mitting larceny  of.  horses  on  an  Indian 
reservation  is  not  subject  to  the  provisions 
of  the  act  of  March  3,  1885,  §  9  (23  Stat, 
at  li.  362,  chap.  341),  relating  to  offenses 
committed  by  Indians  on  Indian  reserva- 
tions, and  the  jurisdiction  over  such  of- 
fenses. Hollister  v.  United  States,  76  C. 
C.  A.  337,  145  Fed.  773. 


v.  Effect  of  Otheb  Deoisiorb. 

Effect  of  former  decision  in  same  case,  see 
Judgment,  II. 

76.  Decisions  of  the  South  Dakota  su- 
preme court  construing  a  statute  as  it  had 
been  before  an  amendment  exacted  prior 
to  such  decisions  cannot  prevail  in  subse- 
quent .decisions  as  against  the  unmistak- 
able intent  of  the  legislature.  Elfring  v. 
New  Birdsall  Co.  17  S.  D.  360,  96  N.  W. 
703. 

77.  An  appellate  court  will  consider  de- 
cisions of  other  jurisdictions  as  arguments 
merely,  unless  the  doctrines  advocated  by 
them  have  become  part  of  the  law  of  this 
state  by  their  adoption  by  positive  law, or 
general  usage  and  opinion.  First  Nat. 
Bank  v.  Bank  of  Wyndmere,  15  N.  D.  299, 
10  L.R.A.(N.S.)  49,  126  Am.  St  Rep.  588, 
108  N.  W.  646. 

Of  hlcher  on  lower  Federal  oonrt. 

78.  The  decisions  of  the  United  States 
Supreme  Court  as  to  the  nature  of  a  writ 
of  scire  facias  on  a  forfeited  recognizance 
are  binding  on  the  lower  Federal  courts. 
Hollister  v.  United  States,  76  C.  C.  A.  337, 
145  Fed.  773. 

Of  Federal  on  state  oonrt. 

79.  A  decision  of  the  Supreme  Court  of 
the  United  States,  holding  a  law  similar 
to  N.  D.  Laws  1907,  chap.  199,  p^e  327, 
requiring  railway  corporations  to  sell  1,000 
mile  tickets  to  purchasers  to  be  used  by 
themselves,  their  wives  and  children  at  a 
lower  rate  than  sold  to  other  purchasers,' 
unconstitutional  under  the  Federal  Consti- 
tution, is  conclusive  upon  the  North  Dakota 
court  and  all  state  courts  in  determining 
the  validity  of  said  provision.  State  ex 
rel.  McCue  v.  Great  Northern  R.  Co.  17 
N.  D.  370,  116  N.  W.  89. 

Of  state  on  Federal  eonrt. 

80.  A  Federal  court  will  follow  the  rul- 
ing of  a  state  court  that  a  levy  by  the 
state  board  of  equalization  in  percentages 
instead  of  specific  amounts  is  valid.  Paine 
v.  Germantown  Trust  Co.  69  C.  C.  A.  303. 
136  Fed.  527. 

81.  Rules  of  property  established  by  the 
decisions  of  the  highest  judicial  tribunal  of 
the  state  are  binding  on  the  Federal  courts 
in  the  determination  of  the  rights  of  par- 
ties to  property  situated  therein,  where  no 
question  of  right  under  the  Federal  Con- 
stitution and  laws,  and  no  question  of  gen- 
eral or  commercial  law  is  involved.  Paine 
v.  Willson,  77  C.  C.  A.  44,  146  Fed.  488. 
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82.  A  decision  by  the  highest  court  of 
the  state  that  an  assessment  is  invalid  be- 
cause of  the  omission  irom  the  description 
of  the  government  township  and  range  in 
which  the  land  is  situated  is  binding  on 
the  Federal  courts  in  determining  rights 
to  property  in  the  state.  Paine  v.  Willson, 
7J  C.  C.  A.  44,  146  Fed.  488. 

83.  A  Federal  court  in  an  action  to  re- 
strain a  municipal  corporation  from  pro- 
curing its  own  waterworks  plant  at  the 
instance  of  an  existing  water  company 
whose  rights  depend  upon  its  original  con- 
tract with  the  city,  and  not  upon  any  con- 
stitutional or  statutory  provisions  will  not 
exercise  its  own  independent  judgment,  but 
will  follow  the  decision  of  the  state  court 
as  to  the  right  of  the  city  under  the  state 
Constitution  and  statutes  to  procure  such 
waterworks,  altliough  the  action  in  the 
state  court  was  commenced  after  the  action 
in  the  Federal  court.  Sioux  Falls  v. 
Farmers'  Loan  &  T.  Co.  69  C.  C.  A.  373, 
136  Fed.  721,  reversing  131  Fed.  890. 

84.  The  decision  of  the  highest  court  of 
a  state  that  a  submission  to  the  electors 
of  the  question  of  the  issuance  of  bonds  for 
water  purposes  may  be  in  the  alternative, 
under  S.  D.  Sess.  Laws  1899,  p.  62,  chap. 
53,  §§  1,  2,  giving  cities  of  the  first  class 
power  to  issue  bonds  for  the  purpose  of 
constructing,  equipping,  maintaining,  and 
operating  or  purchasing  a  system  of  water 
works,  is  binding  upon  the  Federal  court. 
Sioux  Falls  v.  Farmers'  Loan  &.  T.  Co.  69 
C.  C.  A.  373,  136  Fed.  721,  reversing  131 
Fed.  890. 

[Cited  in  note  in  26  L.R.A.(N.S.)  672, 
on  what  objects  or  purposes  may  be 
combined  in  single  question  submitted 
to  voters.] 

85.  A  Federal  court,  in  an  action  to  re- 
strain a  city  from  constructing  its  own 
waterworks  in  which  the  decision  of  a 
state  court  as  to  its  right  under  the  Con- 
stitution is  relied  on  as  binding  upon  the 
Federal  court,  will  not  consider  an  objec- 
tion that  the  action  in  the  state  court  was 
a  friendly  litigation  for  the  purpose  of  ob- 
taining its  opinion  on  the  constitutional 
provisions,  and  for  the  purpose  of  having 
an  interpretation  placed  thereon  which 
would  authorize  the  city  to  construct  such 
waterworks.  Sioux  Falls  v.  Farmers'  Loan 
&  T.  Co.  69  C.  C.  A.  373,  136  Fed.  721. 


VI.  Editobial  Notes. 


Jarlsdlctlon  and  powers  seneraUj. 

What  is  jurisdiction. 

11  Am.  St.  Rep.  821. 

Acquiring  jurisdiction  over  new  parties. 

50  Am.  St.  Rep.  737. 

Whether    court    will    determine   wlietner 

testamentary    condition    as   to   conduct   or 

character    of    beneficiary    satisfied,    where 

duty  imposed  on  no  one  else. 

25  L.R.A.(N.S.)   424. 


Power  of  court  to  prevent  publication  of 
evidence    or    proceedings. 

98  Am.  Dec.  415. 
Jurisdiction  of  probate  courts. 

20  Am.  St.  Rep.  600. 

Infringement  upon  powers  of  law  court 

by  permitting  chancery  to  set  aside  verdict 

upon  issue  directed.        8  L.R.A.(N.S.)  86G. 

Territorial    limltatloas. 

Right  to  prosecute  transitory  causes  of 
action  in  other  jurisdiction. 

69  Am.  St.  Rep.  869. 
Jurisdiction  over  nonresidents. 

6   Am.   St.   Rep.   179. 
Jurisdiction  over  absent  citizens. 

53  Am.  St.  Rep.  179. 
Jurisdiction   of   court   over    property   or 
children  in  another  state. 

67   Am.   Dec.   95. 
Jurisdiction   to   award   custody  of   child 
temporarily    within    state,    but    domiciled 
elsewhere.  10  L.R.A.(N.S.)   690. 

Power  of   court   to  compel    foreign   cor- 
poration to  register  transfers  of  stock. 

3  L.R.A.(N.S.)    551. 

Locality   of   jurisdiction    of    state   court 

over  foreign  corporation.  70  L.R.A.  691. 

Jurisdiction  to  enjoin  acts  with  respect 

to  realty  in  another  state. 

7  L.RA.(N.S.)    114. 
Jurisdiction   of   action   for   damages   for 
breach  of  contract,  or  for  tort  concerning 
realty  in  another  state  or  country. 

26  L.R.A.(N.S.)   928. 
Jurisdiction  of  equity  over  suits  affect- 
ing realty  in  another  state  or  country.    69 
L.R.A.  673;  23  L.R.A.(N.S.)  924;  27  L.R.A. 
(N.S.)   420. 

Foreclosure   of   mortgage   upon    land    in 
another  state.  4  L.R.A.(N.S.)988. 

Jurisdiction  over  boundary  rivers. 

65  L.R.A.  953. 
Jurisdiction  to  determine  private  rights 
in  interstate  streams.    19  L.R.A.  (N.S.)  535. 
Jurisdiction  over  sloughs,  bays,  or  lakes 
connected    with    river    forming    interstate 
boundary.  25  L.R.A.(N.S.)   649. 

Jurisdiction  of  suit  against  foreign  sov- 
ereign. 16  LlR.A.(N.S.)  276. 
Injunction  against  suit  in  another  state 
to  evade  local  exemption  laws. 

15  L.R.A.(N.S.)    1008. 

Relation  to  other  departments  of  goT- 
emment. 

Judicial  power  over  eminent  domain. 

22   L.R.A.(N.S.)    1. 

Existence  of  public  use  as  question   for 

courts.  88  Am.  St.  Rep.  927. 

Necessity  of  taking  particular'  land   by 

eminent  domain,  as  a  judicial  question. 

11  L.R.A.(N.S.)    940. 
Review   by    law    courts    of    decisions    of 
bodies  alTecting  power  to  determine  election 
and  qualifications  of  their  members. 

16  Am.  St.  Rep.  220. 
Judicial    investigation    of   constitutional- 
ity of  legislative  apportionments. 

35  Am.  St.  Rep.  63. 
Power  of  courts  as  to  rulings  of  Post- 
office  Department.         12  L.R.A.(N.S.)    166. 
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Jmrlcdlctlon  over  auoolatlons,   eto. 

Review  by  civil  courts  of  expulsion  of 
member  of  religious  society. 

4  L,.R.A.(N.S.)   1164. 

Jurisdiction  of  civil  courts  over  church 
controversies.  100  Am.  St.  Rep.  734. 

Redress    against    proceedings    in  .  lodges, 

churches,  and  other  voluntary  associations. 

18  Am.  St.  Rep.  301. 

Power  of  judiciary  to  fix  rates  of  public 
service  corporations.  8  L.R.A.(N.S.)  529. 
Tower  of  legislature  over. 

Power  of  legislature  to  impose  upon 
judges  duty  to  assist  in  drawing  jurors. 

23  L.R.A.(N.S.)  1116. 
Jnrlsdiotlonal  amount. 

Amount  in  dispute  in  case  of  injunction 
iigainst  enforcement  of  liens  or  claims 
against  specific  property.       61  L.R.A.  781. 

Inclusion  of  stipulated  attorney's  fee  in 
ascertaining  jurisdictional  amount. 

27  L.R.A.(N.S.)    157. 

Mode  of  determining  jurisdiction  as  to 
values.  21  Am.  St.  Rep.  617. 

SaperimteikdlitK  control  over  Inferior 
trlbnnala. 

Superintending  control  over  inferior  tri- 
bnnals.  20  L.R.A.(N.S.)   942. 

Superintending  control  of  civil  courts 
over  courts-martial.      20  L.R.A.(N.S.)  413. 

Exclusiveness  of  jurisdiction  of  highest 
court  to  issue  remedial  writs  for  preroga- 
tive purposes.  13  L.RJl.(N.S.)    769. 

Jadges. 

Disqualification  of  judges. 
23  Am.  St.  Rep.  560;  30  Am.  St.  Rep.  153. 

Affinity  as  disqualification  of  judge. 

79  Am.   St.  Rep.   199. 

Qualification  of  judge  to  sit  on  trial  for 
contempt  consisting  of  reflections  upon  him- 
self. 11  L.R.A.(N.S.)    619. 

Political  affiliations  as  disqualifying 
judge.  19  1,.R.A.(N.S.)   602. 

Personal  liability  of  judges  and  judicial 
officers.  137  Am.  St.  Rep.  47. 

CoalUet  of  anthoritj. 

Conflicts  of  jurisdiction. 

29  Am.  St.  Rep.  311. 

Actions   in   state  courts  against  vessels. 
62  Am.  Dec.  234. 

Effect  of  attachment  of  realty  to  defeat 
right  of  receiver  subsequently  appointed  by 
another  court  to  possession. 

3  L.R.A.(N.S.)    1073. 

Enjoining  collusive  suit  in  court  of  co- 
ordinate jurisdiction. 

11   L.R.A.(N.S.)    581. 

Whether  state  court  may  protect  incho- 
ate interest  in  real  property  under  at- 
tachment in  suit  in  Federal  court,  or  vice 
▼CTsa.  6    L.R.A.(N.S.)     624. 

Power  of  state  court  to  pnss  upon  inter- 
state rates.  28  L.R.A.(N.S.)  108. 

Sustaining  in  Federal  court  equitable 
rights  of  bankrupt's  wife  not  rccognired  by 
local  lavr.  1  L.R.A.(K.S.)    .321. 

Effect  of  order  to  turn  back  property 
after  appeal  from  appointment  of  receiver, 
upon  ri(^t  of  other  courts  to  exercise  jur- 
isdiction over  it.         1.^   I..R..\.(N.S.)    963. 


Stare   deoisis. 

Rule  of  stare  decisis. 

27   Am.   Dec.   631. 
Limitations  on  doctrine  of  stare  decisis. 
73  Am.  St.  Rep.  98. 
Stare  decisis  in  criminal  cases. 

12  L.R.A.(N.8.)    1081. 

*  t  »       


COTTRTS''BIABTIAI,. 

Original  jurisdiction  of  supreme  court  over, 
see  Courts,  26. 


COURT  8TENOGRAPBEB8. 

See  Stenographers. 


»«» 


COVENANT. 

I.  Constbuction;  Vaudity;  Eftect. 
II.  Who  May  Enfobce. 

III.  What  Constitutes  a  Breach. 

IV.  Editobial  Notes. 

As  consideration  for  purchase  money  note, 
see  Bills  and  Notes,  8. 

Effect  of  quitclaim  deed  containing  no  cove- 
nants, see  Deeds,  19. 


I.   CONSTBUCTION ;    VaLIDITT;    EFFECT. 

1.  Covenants  in  a  contract  whether  de- 
pendent or  independent,  are  to  be  construed 
according  to  the  intention  and  meaning  of 
the  parties  as  the  same  appears  in  the  in- 
strument, and  by  the  application  of  com- 
mon sense  to  each  particular  case,  to  which 
intention,  when  once  discovered,  all  tech- 
nical forms  of  expression  must  give  way, 
and  in  case  of  doubt  covenants  are  con- 
strued as  dependent.  Ink  v.  Rohrig,  23 
S.   D.   648,   122  N.  W.   594. 

2.  Where  one  purports  to  warrant  or 
covenant  as  an  administrator,  which  is 
unauthorized,  such  covenant  or  warranty 
becomes  personal  and  binding  upon  the 
party  as  such.  Bliss  v.  Tidrick,  —  S.  D. 
— ,  —  L.R.A.(N.S.)   — ,  127  N.  W.  852. 

3.  A  covenant  against  incumbrances  and 
a  covenant  of  warranty  contained  in  a  deed 
to  real  property  are  separate  and  inde- 
pendent covenants  of  materially  different 
import  and  directed  to  different  objects,  an-^ 
there  is  no  presumption  that  language 
qualifying  one  of  these  covenants  was  in- 
tended to  be  transferred  to  or  included 
in  the  other.  Smith  v.  Hogue,  —  N.  D. 
— ,   123  N.  W.   827. 

4.  A  vendee  who  purchases  under  a  cove- 
nant that  the  property  is  free  from  all 
incumbrances,  and  who  gives  a  mortgage 
back  to  the  vendor,  suffers  no  damage,  and 
consequently  cannot  prove  damages  for 
breach  of  warranty,  because  of  a  prior 
mortgage  on  the  property,  where  the  vend- 
or   in    proceedings   to   foreclose    such    pur- 
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chase  money  mortgage,  offer*  to  witisfy  the 

£rior  mortgage.     Philip  ▼.  tSteama,  20  8. 
).  220,  106  N.  W.  467.  11  A.  &  E.  Ann. 
Cas.   1108. 

6.  An  express  exception,  contained  only 
in  a  covenant  against  incumbrances,  in  a 
deed  to  real  property,  of  a  mortage  upon 
the  land,  in  the  absence  of  qualifying  words 
making  the  grant  of  the  deed  subject  to 
such  incumbrance,  or  making  the  restric- 
tion upon  the  covenant  against  incum- 
brances apply  also  to  the  covenant  of  war- 
ranty or  generally  to  all  the  covenants  of 
the  deed,  docs  not  except  such  mortgage 
from  the  covenant  of  warranty.  In  such 
case  the  covenant  of  warranty  may  be  re- 
garded as  full  and  general,  and  an  action 
may  be  maintained  upon  it  arising  out  of 
a  failure  of  the  grantor  of  the  deed  to 
protect  the  grantee  in  quiet  enjoyment  of 
the  title  conveyed  by  the  deed  against  the 
mortgage  mentioned  in  the  covenant  against 
incumbrances  as  well  as  any  other  para- 
mount title.  Smith  v.  Uogue,  —  N.  D.  — , 
X2Z  N.  W.  827. 


n.  Who  Mat  Kkfobob. 

6.  An  action  to  recover  damages  for  the 
breach  of  covenants  of  warranty  cannot  be 
maintained  by  one  who  has  neither  privity 
of  estate  nor  of  contract.  Bull  v.  Beise- 
ker,  16  N.  D.  290,  14  L.R.A.(N.S.)  614, 
113  N.  W.  870. 

7.  Covenants  in  a  deed  of  real  property, 
executed  by  one  who  had  neither  title  nor 
possession,  do  not  run  with  the  land  so  as 
to  transfer  a  cause  of  action  for  their 
breach  to  remote  grantees  by  operation  of 
assumed  conveyances  of  the  property  by 
the  execution  and  delivery  of  deeds  pur- 
porting to  convey  it.  Bull  v.  Beiseker,  16 
N.  D.  290,  14  L.R.A.(N.8.)  614,  113  N. 
W.  870. 

8.  The  assignee  of  a  remote  grantee  can- 
not maintain  an  action  to  recover  dam- 
ages for  breach  of  covenants  in  a  deed  of 
Teal  property  which  the  covenantor  neither 
had  title  to  nor  possession  of  at  the  time 
of  the  execution  and  delivery  of  the  deed, 
in  the  absence  of  any  transfer  of  the  cause 
of  action  by  the  covenantee  to  the  plain- 
tiff's assignor.  Bull  v.  Beiseker,  16  N.  D. 
290,  14  L.R.A.(N.S.)   614,  113  N.  W.  870. 


III.  What  Constitutbs  a  Bbeacr. 

Who  may  maintain  action  for  breach,  see 
supra,  II. 

9.  A  covenant  against  incumbrances  in  a 
warranty  deed  is  broken  when  made,  if  in- 
cumbrances exist  on  the  land  conveyed  when 
the  deed  is  delivered.  Dahl  v.  Stakke,  12 
N.  D.  325,  96  N.  W.  363. 

[Cited  in  note  in  125  Am.  St.  Rep.  448, 
on  breach  of  covenants.] 


10.  If  a  grantor  assumes  to  convey  real 
property  with  full  covenants  of  warranty 
when  he  has  neither  title  nor  possession, 
there  is  at  once  a  constructive  eviction  of 
the  grantee,  which  entitles  him  to  the 
same  remedies  which  he  would  have  had 
if  he .  had  been  evicted  from  actual  pos- 
session. Bull  V.  Beiseker,  16  N.  D.  200, 
14  L.R.A.(N.S.)    614,  113  N.  W.  870. 

[Cited  in  note  in  17  L.R.A.(N.S.)  1182, 
on  necessity  of  eviction  to  mainte- 
nance of  action  on  warranty  of  title 
or  seisin.] 

11.  The  purchase  by  a  warrantor  of  title 
to  real  property,  of  an  inciunbrance  cov- 
ered by  his  warranty  for  any  purpose  other 
than  the  protection  of  the  title  conveyed 
by  him,  and  the  assertion  by  him  adverse- 
ly to  the  title  of  his  warrantee  of  para- 
mount title  based  on  such  incumbrance, 
is  a  breach  of  the  covenant  of  warranty. 
In  equity  the  title  so  purchased  by  him 
inures  wholly  to  the  benefit  of  the  war- 
rantee, and  a  court  of  equity  will  not  per- 
mit him  to  assert  the  same  adversely  to 
the  title  so  warranted  by  him  to  such 
warrantee.  Smith  v.  Hogue,  —  N.  D.  — , 
123  N.  W.  827. 

12.  Plaintiff  conveyed  title  to  real  prop- 
erty to  defendant  by  a  deed  wherein  he 
covenanted  that  he  was  "well  seised  in  fee 
of  the  lands  and  premises  aforesaid  and  had 
good  right  to  sell  and  convey  the  same  in 
manner  and  form  aforesaid,  that  the  same 
are  free  of  incumbrances  except  a  certain 
mortgage  amounting  to  $400  in  favor  of 
W.,  and  the  above  bargained  and  grtuited 
lands  and  premises  in  the  quiet  and  peace- 
able possession  of  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  against  all 
persons  lawfully  claiming,  or  to  claim  the 
whole  or  any  part  thereof,  the  said  parties 
of  the  first  part  will  warrant  and  defend." 
After  the  delivery  of  this  deed  and  the 
payment  of  the  consideration  named  therein 
to  plaintiff,  he  purchased  from  W.  the 
mortgage  for  $400  mentioned  in  the  cove- 
nant against  incumbrances  and  brought  ac- 
tion to  foreclose  the  same  against  defend- 
ant and  his  grantee.  Held,  that  the  mort- 
gage purchased  by  plaintiff  was  not  ex- 
cepted from  the  covenant  of  warranty  con- 
tained in  the  deed  or  assumed  by  defend- 
ant, and  that  the  purchase  of  the  same 
by  plaintiff  inured  wholly  to  the  benefit 
of  defendant,  and  plaintiff  would  not  be 
permitted  to  maintain  an  action  to  fore- 
close the  same  against  the  land.  Smith  v. 
Hogue,  —  N.  D.  — ,  123  N.  W,  827. 


IV.  Editobial  Notes. 

Distinction    between    real    and    personal 
covenants.  47  Am.  Dec.  569. 

Implied   covenant   for   title. 

32  Am.  Dec  353. 
Covenant  for  quiet  enjoyment. 

63  Am.  St  Rep.    113. 
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CoTenants  of  seisin. 

125  Am.  St.  Hep.  443. 
Liability   of  grantee   on   covenants   and 
conditions  in  deed.      126  Am.  St.  Rep.  348. 
Breacli  of  covenant  ot  warranty  by  evic- 
tion. 122  Am.  St.  Rep.  853. 
Effect  of  conveyance  of  lots  laid  down 
on  piats,  to  prevent  change  in  use  or  form. 
14  UK.A.(>1.S.)    1067. 
How  far  is  tide  land  within  protection  of 
covenants    in    deed?  62    L.R.A.    763. 
Existence  of  public  highway,  private  way, 
or  railroad  across  land  as  breach  of  cove- 
nants in  conveyance. 

30  L.R.A.(N.S.)  833. 
Whether  general  warranty  will  sustain 
action  by  remote  grantee  evicted  under  en- 
cumbrance, where  deed  also  contains  cove- 
nants against  encumbrances  not  running 
with  land.  26   L.R.A.(N.S.)    1094. 

Necessity  of  eviction  to  maintenance  of 
action  on  warranty  of  title  or  seisin. 

17  L.R.A.(N.S.)    1178. 
Effect   of   purchaser's   knowledge   of   en- 
cnmbrance   in   action    for    breach    of   cove- 
nant. 4  L.R.A.(N.S.)  309. 
Bounding  land  on  street  or  alley  as  cove- 
nant that  it  exists,  where  grantor  does  not 
own  fee   thereof.        10    L.R.A.(N.S.)    964. 
Effect  of  covenants  to  carry  title  to  a 
future    or    subsequently    acquired    interest 
where  grantor's  deed  passed  a  present  in- 
terest                         13  L.R.A.(N.S.)    1003. 
Whether  implied  covenant  of  title  on  sale 
rt  chattels    protects    against    outstanding 
liens  or  encumbrances. 

16  UR.A.(N.S.)    410. 
Effect  upon  warrantor  after  proper  no- 
tice of  judgment  against  bis  grantee. 

43  Am.  Dec.  670. 
Covenants  restricting  use  of  land. 

21   Am.  St.   Rep.  484. 
Enforcement   of   restrictive   covenant   as 
affected  by  change  in  neighborhood. 

28  L.R.A.(N.S.)   706. 
Constmction    and    effect    of    general    re- 
strictive covenant  against  offensive  use  of 
rt»\ty.  »  L.R.A.(N.S.)    1039. 

Validity  of  restriction  in  deed  as  to  use 
«f  property  inserted   to   secure   monopoly. 
14    L.R.A.(N.S.)    910. 
What  covenants  run  with  the  land. 

82  Am.   St.   Ren.  664. 
Creation  of  covenant  running  with  land 
by  acceptance   of   deed    poll   with   stipula- 
tions purporting  to  bind  grantee. 

6    L.R.A.(N.S.)    436. 

Covenant   as  to   party   wall   as   running 

with    land.  2    L..R.A.(N.S.)     87. 

Covenant  of  lessor  to  pay  for  repairs  or 

improvements  as  one  running  with  land. 

4  L.R.A.(N.S.)    466. 

Necessity    of    word    "assigns"    to    make 

eovenant  as  to  thing  not  in  esse  run  with 

••nd.  14   L.R.A.(N.S.)    185. 

Recorded    agreement    restricting    use    of 

property  as  binding  successor  in  title. 

16   L.R.A.(N.S.)    1129. 

Right  of  remote  grantee  to  sue  for  breach 

of  covenant   when  covenantor   had   neither 

title  nor  possession.     14  Jj.R.A.(N.S.)  514. 


CBEDIBIUTT. 

Of  witness,  conclusiveness  of  finding  as  to, 
see  Appeal  and  Krror,  836,  851. 

Of  witness,  cross-examination  to  show,  see 
Witnesses,  IV.  d,  3. 


♦  »» 


CREDITORS'  BILIk 

Parties  to,  see  Action  or  Suit,  76. 
Action  to  enforce  liability  of  stockholddr, 

see  Corporations,  111.  d. 
Injunction  against,  see  Injunction,  74. 

Editorl«l  notes. 

Creditor's  bills  and  proceedings  in  equity 
in   aid   of  execution.       90   Am.   Dec.   288. 

Demands  which  will  support  creditor's 
bill.  66  Am.  St.  Rep.  272. 

Return  of  nulla  bona  as  prerequisite  to 
creditors'   suit.  29  Am.  St.   Rep.  931. 

What  contingent'  interests  may  be 
reached  by  creditor's  bill. 

27   L.RJ^.(N.S.)    454. 

Whether  creditor  of  fraudulent  vendor 
may  jnaintain  action  agamst  vendee  con- 
verting or  disposing  of  propeiinr  fraudu- 
lently transferred.        26  URJI.(N.S.)  545. 


*«» 


CRnmTAXi   CONTEMPT. 

See  Contempt. 

CRIMINAL  INTENT. 

Evidence  of,  see  Evidence,  678-682. 
Presumption  as  to,  see  Evidence,  II.  e,  11. 
Question  for  jury  as  to,  see  Xrial,  IV.  d,  8. 

*«» 


CRIMINAL   LAW. 

I.  Cbiminal  Liability. 
II.  Pbocedcke. 

a.  In    General;  Protection  of  Ac- 

cused. 

b.  Preliminary    Examination    and 

Commitment. 

c.  Prosecution  by  Information. 

d.  Arraignment    and    Plea    Oener- 

ally. 

e.  Former  Jeopardy. 

III.  Offenses  against  DnrERENT  Sovkb- 

EIONTIES. 

IV.  Sentence  and  Iufbisonment. 

a.  Tn  General. 

b.  Extent  or  Severity;  Time  of. 

c.  Suspension  of  Sentence. 

d.  Imprisonment  for  Fine  or  Costs. 
V.  Editokiai,  Notes. 

Various  particular  crimes,  see  Abortion; 
Adultery;  Arson;  Assault  and.  Bat- 
tery; Banks,  VI.;  Burglary;  Con- 
tempt; Embezzlement;  False  Pre- 
tenses; Game  Laws;  Homicide;  Incest; 
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Intoxicating    Liquors,    IIL;    Larceny; 
Maiming;     Alalicious    Mischief;     Nui- 
sances;  Obstructing  Justice;   Perjury; 
Post    Office;     Rape;    Keceiving    Stolen 
Property;    Robbery;    Sodomy;    Subor- 
nation of  Perjury. 
Venue  of  crime,  see  Action  or  Suit,  V. 
Jurisdiction,  procedure,  and  review  of  de- 
cision   upon    appeal,    see    Appeal    and 
Krror. 
Sufficiency  of  assignment  of  error  to  raise 
question   of   constitutionality   of   stat- 
ute making  certain  act  an  offense,  see 
Appeal  and  £rror,  276. 
Presumption  on  appeal  as  to  propriety  of 
presence  of  assistant  to  state's  attor- 
ney, see  Appeal  and  Jirror,  537. 
Instruction   in  criminal   cases,   see   Appeal 

and  Error,  VII.  k,  6;    Irial,  VI. 
As  to  bail,  see  Bail  and  Recognizance. 
Kx  post  tacto  laws,  see  Constitutional  Law, 

1.  b,  1. 
Contempt  of  court,  see  Contempt. 
Continuance  in  criminal  cases,  see  Continu- 
ance. 
Taxation  of  costs  of  prosecution,  see  Costs 

and  Fees,  20. 
Jurisdiction  in  criminal  case,  see  Courts. 
Evidence  in  criminal  cases,  see  Evidence. 
Quasi  criminal  nature  ot  bastardy  proceed- 
ings, see  Evidence,  977. 
Fugitives  from  justice,  see  Extradition. 
Forms  in  criminal  proceedings,  see  Forms, 

II. 
Grand  jury,  see  Grand  Jury. 
Habeas  corpus,  see  Habeas  Corpus. 
Search  warrant  for  intoxicating  liquors,  see 

Intoxicating  Liquors,  57,  58. 
Matters  as  to  new  trial,  see  Mew  Trial. 
Prohibition  against  further  proceedings  on 
indictment  found  by  grand  jury  irreg- 
ularly drawn,  see  Prohibition,  3. 
Right  to  trial  by  jury,  see  Trial,  I. 
Verdict  on  criminal  trials,  see  Trial,  VIII. 
Matters  as  to  witnesses,  in  criminal  cases, 

see  Witnesses. 
Indorsing    names    of   witnesses    on    indict- 
ment, see  Witnesses,  11. 


I.  Cbiminai.   LiABiLirr. 

Presumption  as  to  incapacity  to  commit 
crime,   see  Evidence,   86-88. 

Incompetency  of  boy  under  fourteen  to  com- 
mit rape,  see  Rape,  1,  2. 

1.  Prescribing  a  punishment  for  an  act 
forbids  it  within  the  meaning  of  a  statute 
providing  that  a  crime  is  an  act  forbid- 
den by  law  and  to  which  is  annexed  upon 
conviction  a  punishment.  Stato  v.  Central 
Lumber  Co.  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— .  123  N.  W.  504. 

2.  S.  D.  Sess.  Laws  1807,  c.  131.  §  3, 
declaring  that  any  corporation  violating 
the  provision  of  section  1  of  such  act  shall 
upon,  conviction  thereof  be  fined  not  less 
or  more  than  prescribed  amounts,  plainly 
prohibits  tlie  acts  set  forth  in  such  sec- 
tion   one;    without    any    reference    to    the 


word  "prohibit"  found  in  the  title.    Stato 

V.   Central   Lumber   Co.   —  S.   D.  — ,  — 

L.R.A.(IS.8.)  — ,  123  ft.  W.  604. 

Attempt. 

Attempt  to  do  corporal  hurt  to  another  u 

an  assault,  see  Assault  and  Battery,  1. 
By    boy    under   fourteen   to   commit   rape, 

see  Rape,  2. 

3.  One  is  not  guilty  of  an  attempt  to 
commit  a  crime  with  a  dangerous  weapon 
under  S.  D.  Rev.  Pen.  Code  §  791  which 
provides  that  "every  person  who  attempt* 
to  commit  any  crime,  and  in  such  attempt 
does  any  act  toward  the  commission  of 
such  crime,  but  fails  or  is  prevented  or 
intercepted  in  the  preparation  thereof,  is 
punishable"  as  therein  prescribed,  where 
he  is  induced  to  desist  before  procuring  the 
weapon  which  he  started  after  on  threaten- 
ing to  kill  another.  State  v.  Wood,  19  S. 
D.  260,  103  N.  W.  25. 
Iiutlsatioa  or  conaent  as  a  defease. 
Presumption  of  nonconseiit,   see   Evideoce. 

66. 
Sufficiency  of  proof  of  noncansent,  see  Evi- 
dence, 1033,  1036. 

4.  Upon  the  trial  of  one  charged  with 
burglary,  the  mere  fact  that  one  who  was 
present  with  and  assisted  him  in  the  bur- 
glary was  a  detective  is  not  a  defense,  if  the 
detective  did  not  instigato  the  crime,  and 
it  was  committed,  as  to  every  ingredient 
of  it,  by  the  criminal.  State  v.  Currie,  13 
N.  D.  655,  69  L.R.A.  405,  112  Am.  St  Rep. 
687,  102  N.  W.  875. 

[Cited  in  note  in  30  L.R.A.(N.S.)  951, 
on  instigation  or  consent  to  crime  for 
purpose  of  detecting  criminal  as  de- 
fense.] 

5.  The  fact  that  the  owner  of  a  build- 
ing to  whom  a  detective  disclosed  that  it 
was  probably  about  to  be  burglarized  bv 
a  person  named,  with  the  feigned  assist- 
ance of  himself,  acting  for  the  purpose  of 
securing  evidence  of  the  intended  burglary 
and  other  crimes,  did  not  take  steps  to  pre- 
vent the  burglary,  but  passively  allowed  it 
to  go  on,  is  not  a  consent  to  the  burglary 
that  will  be  a  defense  to  the  burglar.  State 
V.  Currie,  13  N.  D.  655,  69  L.R.A.  405,  112 
Am.  St.  Rep.  687,  102  N.  W.  875. 

6.  The  acts  of  a  detective  who  apparent- 
ly assists  in  a  burglary  for  the  purpose  of 
securing  evidence  of  the  same  and  other 
offenses  are  not  to  be  imputed  to  the  crim- 
inal, as  they  are  not  acting  in  a  common 
purpose.  Nevertheless,  if  the  offenn;  is 
committed  by  the  person  charged,  as  to 
every  element  thereof,  he  may  be  found 
guilty,  notwithstanding  the  complicitv  of 
the  detective.  State  v.  Currie,  13  N.  D. 
655,  69  L.R.A.  405,  112  Am.  St  Rep.  687, 
102  N.  W.  875. 


11.  Pbocedxtbb. 

a.  In  General;  Protection  of  Aocutei. 

Venue  of  criminal  proceedings,  see  Action 
or  Suit,  V.  b. 
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Hatters  relating  to  appeal,  see  Appeal  and 
Error. 

Review  of  discretion  in  granting  new  trial 
for  insufficiency  of  evidence,  see  Appeal 
and  Error,  681,  685. 

Error  in  granting  motion  on  arrest  of  judg- 
ment, see  Appeal  and  Error,  796. 

Certiorari  from  supreme  court  to  review 
order  changing  place  of  trial,  see 
Courts.  27. 

J^vidence  in  criminal  cases,  generally,  see 
Evidence. 

Sufficiency  oi  proof,  see  Evidence,  XL  n. 

Variance  between  pleadings  and  proof,  see 
Evidence,  XII.  b. 

As  to  indictment,  information,  and  com- 
plaint, generally,  see  Indictment,  etc. 

.Matters  of  trial,  generally,  see  Trial. 

Krror  in  reading  of  statute  to  jury  by  court, 
see  Trial,  ll'i. 

Direction  of  verdict  in  criminal  case,  see 
Trial,  280-285. 

<juestions  for  court  and  jury,  see  Trial, 
IV. 

Instructions  in  criminal  case,  see  Trial,  VI. 

bulCcieucy  of  verdict  in  criminal  (fase,  see 
Trial,  VIII.  b,  2. 

Matters  'BS  to  witnesses,  see  Witnesses. 

Indorsing  names  of  witnesses  on  indictment 
or  information,  see  Witnesses,  II. 

Competency  of  witness,  see  Witnesses,  III. 

Examination  and  cross-examination  of  wit- 
nesses, see  Witnesses,  IV. 

7.  An  objection  to  the  introduction  of  any 
evidence  hy  the  government  is  not  the  proper 
mode  of  raising  objections  to  the  sufficiency 
of  an  indictment  in  the  Federal  court. 
Numberger  v.  United  States,  84  C.  C.  A. 
377,  156  Fed.  721. 

7a.  ^.  D.  Rev.  Codes  1899,  §  7843,  re- 
quiring the  magistrate  to  transmit  to  the 
district  court  the  undertaking  given  by  de- 
fendant and  all  other  papers  in  the  case  "to- 
gether with  a  transcript  of  his  proceedings" 
does  not  require  an  exact  reproduction  of 
pages  of  the  magistrate's  docket.  State  v. 
Carroll,  13  N.  D.  383,  101  N.  D.  317. 

8.  The  deposition  of  a  witness  on  which 
the  State's  Attorney  founds  an  information 
for  illegal  liquor  selling  need  not  aver  the 
elements  of  the  crime  as  certainly  as  in  an 
indictment;  and  if  in  substantial  compliance 
with  the  statute,  it  would  be  insufficient. 
Hacb  deposition  is  no  part  of  the  informa- 
tion and  whether  it  states  or  shows  an  of- 
faise  is  immaterial.  State  v.  Stevens,  —  N. 
D.  — ,  123  N.  W.  888. 

9.  The  provisions  of  Dak.  Comp.  Laws,  §§ 
"312-7318  so  far  as  they  authorize  the  cir- 
cuit court  to  change  the  place  of  trial  of  a 
criminal  action  without  the  consent  of  the 
accused,  is  void  as  conflicting  with  S.  D. 
Const.  Art.  6.  §  7,  which  declares  that 
"in  all  criminal  prosecutions  the  accused 
shall  have  the  right  to  a  speedy  public 
trial  by  an  impartial  jury  or  the  county 
or  district  in  which  the  offense  is  alleged 
to  have  been  committed."  Re  Nelson,  19  S. 
D.  214,  102  N.  W.  885. 

10.  An  accused  who  enters  a  plea  of  not 
piilty  and  also  of  former  acquittal  cannot 


be  sentenced  on  a  verdict  of  guilty  without 
disposing  of  the  second  plea,  although  all 
evidence  to  sustain  it  is  excluded  by  the 
court,  imder  Dak.  Comp.  Laws,  1887,  § 
7301,  authorizing  pleas  of  "guilty,"  "not 
guilty;"  and  "former  judgment  of  con- 
viction or  acquittal,"  §  7319,  providing  that 
an  issue  of  fact  arises  upon  the  second  and 
third  pleats,  and  §  7320,  providing  that  "is- 
sues of  fact  must  be  tried  by  the  jury." 
State  V.  Kieffer,  17  S.  D.  67,  95  N.  W. 
289. 
Wlien  case  Is  a^raltlnc  trial. 

11.  Under  N.  D.  Laws  1907,  chap.  68,  per- 
taining to  calling  juries  in  county  courts 
with  increased  jurisdiction,  a  jury  is  not 
necessarily  to  be  summoned  unless  there  is 
a  criminal  case  "awaiting  trial,"  and  a  case 
is  not  "awaiting  trial"  where  the  return 
of  the  justice  on  the  preliminary  exami- 
nation only  is  filed,  and  the  defendant  is  not 
in  jail  but  at  large  on  bail.  State  v.  Flem- 
ing, —  N.  D.  — ,  126  N.  W.  565. 

Time  to  prepare  for  trlaL 
Review  of  discretion  as  to  granting,  see 
Appeal  and  Error,  639. 

12.  The  right  to  one  day's  time  for  prep- 
aration for  trial  after  the  plea  is  entered 
is  absolute  if  requested  in  time.  State  v. 
Chase,  17  N.  D.  429,  117  N.  W.  537,  17  A. 
&  E.  Ann.  Cas.  520. 

13.  Unless  the  request  for  time  to  pre- 
pare for  trial,  pursuant  to  a  statute  giv- 
ing that  right,  is  made  in  time,  the  right 
thereto  is  waived.  State  v.  Chase,  17  N.  D. 
429,  117  N.  W.  537,  17  A.  &.  E.  Ann.  Cas. 
520. 

14.  Under  a  statute  pl-oviding  for  one 
day's  time  to  prepare  for  trial,  but  not  pre- 
scribing when  the  request  shall  be  made,  a 
reasonable  construction  thereof  is  that  the 
request  should  ordinarily  be  made  imme- 
diately after  plea,  and  before  any  other 
step  preliminary  to  the  trial  is  taken. 
State  V.  Chase,  17  N.  D.  429,  117  N.  W. 
537,  17  A.  &.  E.  Ann.  Cas.  520. 

15.  After  the  plea  had  been  entered  and 
the  trial  called  and  four  jurors  called  into 
the  box,  the  court  properly  denied  a  re- 
quest for  one  day's  time  to  prepare  for  trial. 
State  V.  Chase,  17  N.  D.  429,  117  N.  W.  537, 
17  A.  &  E.  Ann.  Cas.  520. 

Speedy  trlaL 

Meaning  of  "regular  term  of  court"  with 
reference  to,  see  Courts,  42,  43. 

Continuance  as  ground  for  habeas  corpus, 
see  Habeas  Corpus,  1. 

See  also  supra,  9. 

16.  The  words  "not  admitted  to  bail,"  as 
used  in  N.  D.  Rev.  Codes  1899,  §  8679.  for 
the  liberating  of  prisoners  not  brought  to 
trial  mean  that  the  accused  has  not  been 
discharged  on  bail,  but  is  in  custody  under 
commitment  because  unable  or  unwilling  to 
furnish  the  bail  required.  State  ex  rel. 
Adams  v.  Larson,  12  N.  D.  474,  97  N.  W. 
537. 

17.  One  committed  for  trial  on  a  crim- 
inal charge,  not  admitted  to  bail,  and  not 
brought   to   trial   at  or   before   the  second 
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term  of  court  Bubeequent  to  his  commitment, 
will  not  be  released  on  habeas  corpus  under 
N.  D.  Kev.  Codes  1899,  §  8079,  when  the  de- 
lay of  trial  was  upon  the  application  of  the 
prisoner.  State  ex  rel.  Adams  v.  Larson, 
12  N.  D.  474,  97  N.  W.  537. 

18.  The  relator  was  committed  for  trial 
Upon  a  criminal  charge,  and  at  the  second 
term  of  the  district  court  thereafter,  inter- 
posed a  plea  of  not  guilty  to  the  information 
flled  against  him,  whereupon  the  presiding 
judge  ofTered  to  order  and  have  a  jury  im- 
mediately summoned  for  the  trial  of  his 
case,  no  jury  being  in  attendance  at  this 
term.  Relator's  counsel  declined  the  offer. 
Held,  that  the  delay  of  his  trial  over  the 
second  term  of  court  after  his  commitment 
was  upon  relator's  application,  and  that  he 
was  not  entitled  to  discharge,  under  N.  D. 
Rev.  Codes  1899,  §  8679.  State  ex  rel. 
Adams  v.  Larson,  12  N.  D.  474,  97  N.  W. 
537. 

19.  N.  D.  Rev.  Codes  1905,  §  8300  is  ex- 
pressly apt>licable  to  the  dismissal  of  pros- 
ecutions in  county  courts  with  increased 
jurisdiction,  for  failure  to  prosecute  the 
action  in  cases  where  the  defendants  are 
not  confined  in  jail,  but  are  only  under 
bonds  to  appear  at  the  county  court  and 
under  its  provisions  such  a  one  cannot  de- 
mand dismissal  for  failure  of  prosecution 
until  after  the  third  term  following  the 
giving  of  such  bail.  State  v.  Fleming,  — 
N.  D.  — ,  126  N.  W.  565. 

20.  It  is  not  error  to  refuse  to  dismiss  a 
prosecution  under  N.  D.  Rev.  Codes  1905, 
§  10,307,  where  the  next  term  of  court  men- 
tioned in  that  section  is  one  at  which  the 
defendant  could  not  have  been  regularly 
tried.  State  v.  Fleming,  —  N.  D.  — ,  126 
N.  W.  565. 

21.  A  term  of  court  within  N.  D.  Rev. 
Codes  1905,  §  9791,  means  a  term  of  court 
actually  held,  and  not' one  that  may  be  held; 
and  a  criminal  action  should  not  be  dis- 
missed for  failure  to  file  an  information  at 
a  term  of  court  at  which  a  defendant  cannot 
be  regularly  tried  by  a  jury.  State  v.  Flem- 
ing, —  N.  D.  — ,  126  N.  W.  565. 

22.  The  provision  of  the  South  Dakota 
constitution  that  an  accused  shall  have  a 
"speedy  public  trial",  must  be  given  such 
a  construction  that  the  officers  representing 
the  state  in  prosecuting  criminal  offenses 
«hall  be  allowed  reasonable  time  in  which 
to  secure  the  attendance  of  witnesses.  State 
V.  Pratt,  20  S.  D.  440,  107  N.  W.  538,  11  A.  & 
E.  Ann.  Ca«.   1049. 

23.  Where  the  circuit  court  was  in  session 
at  the  time  the  defendant  waived  his  pre- 
liminary examination  before  the  examining 
magistrate  and  was  held  to  answer,  the  act 
of  granting  the  state  a  postponement  at  such 
a  term  to  the  next  term  of  the  circuit  court 
did  not  entitle  the  accused  to  his  discharge 
under  S.  D.  Rev.  Code,  Crim.  Proc.  §  630, 
where  the  state's,  showing  for  a  postpone- 
ment was  ample.  State  v.  Pratt,  21  S.  D. 
305,  112  N.  W.  152. 

24.  Neither  S.  D.  Rev.  Code  Crim.  Proc. 
§  630,  providing  for  discharge  o?  prisoner 
who  is  not  brought  to  trial  at  the  next  term 


unless  postponement  is  upon  his  application 
or  upon  good  caus«,  nor  §  778  providing  for 
a  discharge  where  such  a  one  has  not  been 
tried  at  the  second  term  unless  the  delay 
is  upon  his  own  application  or  to  secure 
witnesses,  entitles  an '  accused  person  to 
a  dismissal  on  account  of  a  continuance 
panted  in  the  same  term  at  which  the 
mformation  was  filed  to  secure  the  attend- 
ance of  the  prosecuting  witness.  State  ▼. 
Pratt,  20  S.  D.  440,  107  N.  W.  538,  11  A.  t 
E.  Ann.  Cas.  1049. 

25.  S.  D.  Rev.  Code  Crim.  Proc.  §  328, 
providing  that  when  a  challenge  to  a  reg- 
ular panel  is  allowed,  the  court  must  dis- 
charge the  jury  and  another  jury  can  be 
summoned  for  the  same  term  forthwith  from 
the  body  of  the  county  of  subdivision,  or  the 
judge  may  order  a  jury  to  be  drawn  and 
summoned  in  the  r^ular  manner,  is  not 
violative  of  S.  D.  Const,  art.  6,  §  7,  pro- 
viding that  an  accused  has  a  right  "to  a 
speedy  public  trial  by  an  impartial  jury  of 
the  county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed."  State  v. 
Hayes,  23  8.  D.  696,  122  N.  W.  652. 

26.  An  accused,  who  has  been  admitted  to 
bail,  is  not  entitled  to  a  dismissal  for  want 
of  speedy  prosecution,  where  within  two 
months  after  the  indictment  is  found,  he  is 
tried  and  the  jury  disagree,  whereupon  the 
court  adjourns  without  day  and  postpones 
the  trial,  and  thereafter  at  successive  terms 
of  said  court  no  trial  is  had  and  the  court 
adjourns  without  day,  and  thereafter  ac- 
cused applies  for  a  new  judge,  but  makes 
no  resistance  to  postponement  or  other  ef- 
fort to  secure  a  speedy  trial;  as  S.  D.  Rev. 
Code  Crim.  Proc.  §  395,  provides  that 
where  the  jury  disagree  the  cause  may  again 
be  tried  at  the  same  or  another  term  as  the 
court  may  direct;  and  although  S.  D.  Const, 
art.  6,  §  7,  provides  that  in  all  criminal 
prosecutions  the  accused  shall  have  the 
right  to  a  speedy  public  trial  by  an  im- 
partial jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been 
committed;  and  S.  D.  Rev.  Code  Crim. 
Proc.  §  630,  provides  that  if  an  accused 
whose  trial  has  not  been  postponed  upon 
his  application  is  not  brought  to  trial  at 
the  next  term  of  court  in  which  the  indict- 
ment is  triable,  the  prosecution  must  be 
dismissed.  State  v.  Lamphere,  20  S.  D. 
08,  104  N.  W.  1038. 

Pnbllo'  trial. 

See   also   supra,   22. 

27.  The  statutory  and  eonstitutional 
right  to  a  "public  trial"  is  not  violated  hy 
the  making  and  enforcing,  on  the  trial  of  a 
prosecution  for  rape,  of  a  court  order  ex- 
cluding all  persons  from  the  court  room  dur- 
ing the  taking  of  evidence,  except  "all  ju- 
rors, officers  of  the  court,  including  attor- 
neys, litigants  and  their  attorneys,  wit- 
nesses for  both  parties,  and  any  other  per- 
son or  persons  whom  the  several  parties  to 
the  action  may  request  to  remain,"  at  least 
where  no  restrictions  are  placed  on  the  num- 
ber of  persons  that  may  remain  on  request 
of  the  defendant,  and  it  docs  not  appear 
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that  he  desires  that  anyone  remain,  or  that 
anyone  coming  within  the  class  permitted 
to  remain  is  refused  admittance.  State  t. 
Xrhus,  —  N.  D.  — ,  27  L.R.A.(>i.S.)  487, 
124  N.  W.  71. 

Rlgkt  to   meet  wttneases. 

Admissibility    of    dying    declarations,    see 
Evidence,  IX.  j. 

28.  Proceedings  on  a  prosecution  for  con- 
tempt  in  the  violation  of  an  injunctional 
order,  is  not  a  trial,  and  the  defendant  has 
DO  constitutional  right  to  be  confronted  by 
the  witnesses  against  him.  State  t.  Harris, 
14  }J.  D.  501,  105  N.  W.  621. 

29.  Constitutional  and  statutory  provi- 
sions to  the  effect  that  an  accused  has  a 
right  to  be  confronted  with  the  witnesses 
against  him  in  the  presence  of  the  court, 
and  to  meet  them  face  to  face,  do  not  pre- 
Tent  the  reading  at  the  trial  of  testimony 
of  witnesses  given  before  the  committing 
magistrate,  should  they  leave  the  state  since 
giving  the  same,  where  accused  had  an  op- 
portonity  to  cross-examine  them,  and  it  is 
immaterial  that  the  complaint  before  the 
magistrate  and  the  information  before  the 
court  lay  the  offense  on  different  days,  if 
the  precise  time  is  immaterial  and  the  of- 
fenses charged  are  shown  by  the  record  to 
le  one  and  the  same.  State  v.  Heffernan, 
—  8.  D.  — ,  25  Ii.R.A.(N.8.)  876,  123  N. 
W.  87.  reversing  on  rehearing  22  S.  D.  573, 
25  L.R.A.(N.S.)  868,  118  N.  W.  1027. 
Pnseaee  of  aoonaed. 

Prtsumption  as  to,  on  appeal,  see  Appeal 
and  Error,  535,  536. 

30.  The  personal  presence  of  accused  is 
not  necessary  at  times  other  than  those  pre- 
Kribed  by  the  South  Dakota  statute.  State 
«  reL  Kotilinie  v.  Swenson,  18  S.  D.  196, 
»  X.  W.  1114. 

31.  The  personal  presence  of  accused  at 
the  trial,  on  an  indictment  for  a  felony,  is 
nquired  by  8.  D.  Rev.  Code  Grim.  Proc.  § 
301.  State  ex  rel.  Kotilinie  v.  Swenson,  18 
8.D.  196,  99  N.  W.  1114. 

32.  The  personal  presence  of  accused  at 
tie  time  of  arraignment,  when  the  verdict  is 
fweived,  and  when  judgment  is  pronounced, 
i»  required  by  S.  D.  Rev.  Code  Grim.  Proc. 
U  224,  398,  437,  444,  where  a  felony  is 
«karged.  State  ex  rel.  Kotilinie  v.  Swenson, 
18  S.  D.  196,  99  N.  W.  1114. 

33.  The  trial  during  which  the  accused 
"nut  be  personally  present,  begins  accord- 
in?  to  S.  D.  Rev.  Code  Grim.  Proc!  §  350, 
'hen  the  jury  has  been  impaneled  and 
"orn,  and  ends  when  the  judge  has  con- 
elnded  his  charge.  State  ex  rel.  Kotilinie  v. 
Swenson,  18  S.  D.  196,  99  N.  W.  1114. 

34.  N.  D.  Rev.  Codes  1899,  §  7960,  which 
prorides  that  the  witnesses  upon  a  prelim- 
uisry  examination  of  a  person  accused  of 
CTime  must  be  examined  in  the  presence  of 
™*  *<*n8ed,  guaranties  to  the  accused  the 
fgnt  to  confront  the  witnesses  against  him 
»t  inch  hearing;  biit  if  the  accused  has 
given  bail  for  his  appearance  before  the 
J»«gi«trate  at  a  time  and  place  fixed  for 
t™  hearing,  and  neglects,  without  excuse. 


to  personally  appear,  but  is  represented  by 
counsel,  he  cannot  impeach  the  commitment 
because  the  magistrate,  at  the  stated  time 
and  place,  proceeded  to  hear  the  evidence 
in  the  absence  of  the  accused,  but  in  the  pres- 
ence of  the  defendant's  counsel.  State  ex 
rel.  Poul  V.  McLain,  13  N.  D.  368,  102  N. 
W.  407. 

[Cited  in  note  in  129  Am.  St.  Rep.  28,  on , 
constitutional   right   of   accused   to   be' 
confronted  by  witnesses.] 
Crlmiiiatlaii  of  self. 
Evidence  of  confessions,  see  Evidence  VIII. 
Privilege  of  witnesses  generally,  see  Wit- 
nesses,  IV.    f. 

35-37.  A  tetter  written  by  defendant  and 
delivered  unsealed  to  the  sheriff  to  be 
mailed,  wherein  was  contained  certain  ad- 
missions of  the  defendant's  guilt,  was  ad- 
missible in  evidence  against  the  defendant 
and  was  not  a  violation  of  S.  D.  Const,  art. 
6,  §  9,  as  requiring  the  defendant  to  give 
testimony  against  nimself.  State  v.  Vey, 
21  S.  D.  612,  114  N.  W.  719. 

b.  Preliminary   Examination    and  Commit- 
ment.  ■ 

Admissibility  of  testimony  taken  on  pre- 
liminary  examination,  see  supra,  29. 

Necessity  for  presence  of  accused  at  pre- 
liminary examination,  see  Criminal 
Law,  32. 

Waiver  of  want  of  proper  findings  in  tran- 
script of  committing  magistrate,  see 
Appeal  and  Error,  797. 

Power  of  justice  of  peace  to  punish  for  con- 
tempt,   see    Contempt,    1. 

Proper  procedure  for  setting  aside  infor- 
mation, see  Indictment,  etc.,  86. 

See  also  supra,  42. 

38.  A  committing  magistrate  has  in  gen- 
eral only  such  powers  as  are  conferred  upon 
him  by  statute.  Harris  v.  Rolette  County, 
16  N.  D.  204,  112  N.  W.  971. 

39.  The  mere  act  of  transmitting  to  the 
circuit  court  the  entire  record  of  the  pre- 
liminary examination  of  two  persons  charged 
with  perjury,  in  no  manner  impairs  the 
powers  of  the  examining  magistrate  as  to 
a  third  jointly  charged  with  them  of  the 
same  crime,  and  docs  not  constitute  a  valid 
objection  to  the  complaint.  State  v.  Pratt, 
21  S.  D.  305,  112  N.  W.  152. 

40.  Since  the  statute  requires  a  commit- 
ting magistrate  to  act  upon  the  evidence 
in  making  findings  against  one  under  ex- 
amination upon  a  charge  of  having  com- 
mitted a  crime,  it  is  a  prerequisite  to  a 
valid'  commitment  that  there  was  evidence 
upon  which  his  judgment  could  rest.  State 
ex  rel.  Styles  v.  Beaverstad,  12  N.  D.  527, 
97   N.  W.   548. 

41.  An  objection  that  the  transcript  of 
the  examining  magistrate  contained  no 
judgment  or  finding  that  any  crime  had 
been  committed  or  that  the  accused  had 
probably  committed  it,  is  too  late  when 
made  on  trial  after  the  taking  of  testimony 
has  begun.  State  v.  Calkins,  21  S.  D.  24, 
109  N.  W.  615. 


Digitized  by 


Google 


CRIMINAL  LAW,  H.  c,  d. 


Nature  of  prellmliuiry  ezaminatloii. 

42.  A  preliminary  examination  of  a  per- 
son accused  of  crime  is  not  a  trial  within 
the  meaning  of  that  term  in  K.  D.  Bev. 
Codes  1905,  §  10216,  providing  for  the 
appointment  of  counsel  for  the  accused  if 
he  is  unable  to  pay,  by  the  court  of  the 
county  where  the  "trial"  is  had,  and  for 
the  compensation  of  such  attorney.  Harris 
V.  Rolette  C!ounty,  16  N.  D.  204,  112  N.  W. 
»71. 

Appointment  of  oonnsel  to  defend  on 
preliminary  examination. 

43.  A  justice  of  the  i>eace,  acting  as  a 
committing  magistrate,  is  not  authorized 
under  the  provisions  of  the  North  Dakota 
Revised  Codes  to  appoint  counsel  to  de- 
fend the  person  accused  of  crime  and  brought 
before  him  for  preliminary  examination, 
and  has  no  inherent  power  to  malce  such 
appointment,  or  to  make  a  valid  order  that 
the  county  pay  such  counsel.  Harris  v. 
Rolette  County,  16  N.  D.  204,  112  N.  W. 
971. 

Adjonmment  of  examination. 

44.  The  adjournment  of  a  preliminary 
examination  by  a  justice  of  the  peace  for 
more  than  three  days,  in  violation  of  Rev. 
Codes  1899,  §  7954,  is  not  invalid,  so  as  to 
render  the  subsequent  examination  a  nullity, 
unless  it  has  actually  prejudiced  the  de- 
fendant, or  has  tended  to  his  prejudice  in 
respect  to  a  substantial  right.  State  v. 
Foster,  14  N.  D.  561,  105  N.  W.  938. 
Sufficiency  of  complaint  for  pnrpose 

of  examination. 
Sufficiency  of  indictment,  information,  and 
complaint,    generally,    see   Indictment, 
etc. 

45.  A  complaint  in  justice's  court  char- 
ging a  person  with  keeping  and  maintaining 
a  nuisance  "in  a  certain  one-story  frame 
building"  in  a  certain  village  and  county, 
without  specifying  the  lot  or  block  where 
kept,  is  a  sufficient  description  on  which  to 
base  a  preliminary  examination  for  that 
offense.  State  v.  Wisnewski,  13  N.  D.  649, 
102  N.  W.  883,  3  A.  &  E.  Ann.  Cas.  907. 

46.  A  complaint  charging  the  illegal  sale 
of  intoxicating  liquors,  which  alleged  the 
sale  and  offering  for  sale  of  the  liquors 
"without  first  having  procured  a  license 
therefor  in  the  manner  and  as  provided  for 
by  law,"  is  suffiicent  for  every  purpose  of  a 
preliminary  examination  before  a  justice  of 
the  peace.  State  v.  Mcllvenna,  21  S.  D. 
489,  113  N.  W.  878. 

47.  The  fact  that  in  tlie  complaint  before 
the  magistrate  five  persons  were  charged 
with  jointly  robbing  four  others  while  the 
information  charged  defendant  separately 
with  the  same  acts  did  not  give  grounds  for 
the  objection  that  no  preliminary  examin- 
ation was  given  the  accused  for  the  offense 
informed  against.  State  v.  Fordham,  13 
N.  D.  494,  101  N.  W.  888. 

Necessity  for  examination. 

48.  N.  D.  Rev.  Laws  in09.  §  35,  chap. 
80,  providing  that  no  preliminary  examin- 
ation shall  be  necessary  before  trial  in 
criminal  actions  in  the  county  court  is  not 


unconstitutional,  as  the  state  constitution 
confers  no  right  to  a  preliminary  examin- 
ation. State  V.  Gottlieb,  —  N.  D.  — ,  129 
N.  W.  460. 

49.  Under  N.  D.  Rev.  Codes  1905,  §  9791, 
a  preliminary  examination  before  a  com- 
mitting magistrate,  or  a  waiver  thereof,  is 
necessary  before  the  filing  of  an  informa- 
tion in  the  district  court  on  the  charge  of 
committing  an  offense  against  the  crim- 
inal laws  of  the  state,  unless  such  offense 
is  charged  to  have  been  committed  during) 
the  continuance  of  a  term  of  such  court. 
State  V.  Winbauer,  —  N.  D.  — ,  129  N.  W. 
97. 

60.  Under  Rev.  Codes  1905,  §  9791,  re- 
quiring a  preliminary  examination  or  the 
waiver  thereof  before  the  filing  of  an  infor- 
mation for  offenses  except  where  committed 
during  a  term  of  the  district  court  a  pre- 
liminary examination  covering  all  of  the 
time  during  which  a  continuing  offense  is 
alleged  to  have  been  committed  is  necessary 
it  not  appearing  that  the  portion  of  time 
not  covered  was  during  a  term  of  court. 
State  V.  Winbauer,  —  N.  D.  — ,  129  N.  W. 
97. 
^KTaiTcr. 

51.  Where  the  arrest  of  the  defendant 
upon  a  magistrate's  warrant  was  illegal, 
because  there  was  no  sufficient  showing  of 
probable  cause  upon  oath,  the  defendant 
waived  all  objections  to  the  jurisdiction  of 
the  magistrate  to  proceed  with  the  prelim- 
inary examination  by  giving  bail,  procur- 
ing adjournments  of  the  hearing,  and  tak- 
ing a  change  of  venue  without  objection  to 
the  validity  of  the  arrest.  State  ex  rel. 
Foul  V.  McLain,  13  N.  D.  368,  102  N.  W. 
407. 

c.  Prosecution  hy  Information. 

62.  The  provisions  of  N.  D.  Laws  1909, 
chapter  80,  authorizing  the  institution  of 
criminal  proceedings  in  the  county  court 
by  the  filing  of  informations  by  the 
state's  attorney,  should  be  construed  in 
connection  with  N.  D.  Const.  §  18,  which 
provides  that  "no  warrant  shall  issue 
but  upon  probable  cause,  supported  by 
oath  or  affirmation."  State  v.  Gottlieb,  — 
N.  D.  — ,  129  N.  W.  460. 

53.  Where  at  the  time  a  state's  attor- 
ney filed  his  information  in  the  county 
court,  be  also  filed  a  positive  affidavit 
in  the  form  of  a  criminal  complaint  setting 
forth  all  the  facts  alleged  in  such  infor- 
mation, this  was  a  siifficient  compliance 
with  N.  D.  Const.  §  18,  to  authorize  the 
Issuance  of  a  warrant.  State  v.  Gottlieb, 
—  N.  D.  — ,  129  N.  W.  460. 

d.  Arraignment    and    Plea    GeneraUy. 

Review  of  discretion  in  refusing  demand 
for  bill  of  particulars,  see  Appeal  and 
Error,    626. 

Waiver  of  lack  of  jurisdiction  by  plead- 
ing, see  Contempt,  9. 

As  to  indictment  or  information,  tee  In- 
dictment, etc. 
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63a.  Use  circuit  court  acquires  jurisdic- 
tion of  the  subject-matter  and  of  the  person 
wbere  ou  the  tiling  of  an  information 
charging  a  crime  the  accused  appears  and 
pleads  thereto.  State  v.  Pratt,  20  S.  D. 
440,  107  N.  W.  638,  11  A.  &  E.  Ann.  Cas. 
1049. 
Time  of  wrralciuDemt. 

34.  It  is  not  error  to  refuse  to  dismiss  a 
criminal  action  by  reason  of  failure  to 
arraign  a  defendant  under  N.  D.  Rev.  Codes 
1905,  §  9871,  at  the  next  term  of  the  court 
after  the  information  is  filed,  as  that  action 
does  not  prescribe  that  the  arraignment 
mast  be  made  at  said  term.  State  v.  Flem- 
ing, —  N.  D.  — ,  126  N.  W.  666. 
Safioieacy  of  pie*. 

55.  Under  N.  D.  Rev.  Codes  1906,  $  8807, 
reqoiring  a  plea  of  guilty  to  murder  to 
"designate"  the  degree  pleaded  to,  the  word, 
designate,  means  to  specify  or  to  point  out. 
State  V.  Noah,  —  N.  D.  — ,  124  N.  W.  1121. 

56.  N.  D.  Rev.  Codes  1905,  §  8807,  pro- 
viding that,  whenever  a  person  prosecuted 
for  murder  pleads  guilty,  he  shall  designate 
in  his  plea  whether  he  pleads  guilty  of  mur- 
der in  the  first  or  second  degree,  is  not 
complied  with  by  a  plea  that  he  pleads 
"guilty  as  charged  in  the  information."  A 
plea  in  compliance  with  said  section  should 
be  positive  and  definite  as  to  the  degree, 
and  any  indefiniteness  in  respect  to  the 
degree  of  crime  is  not  remedied  by  a  ref- 
erence to  the  information  in  cases  where 
the  offense  is  divided  into  degrees.  State 
V.  Noah,  —  N.  D.  — ,  124  N.  W.  1121. 

S7._  Under  an  information  charging  mur- 
der in  the  first  degree  by  express  aver- 
ments, and  designating  that  degree  by 
name,  but  by  facts  including  the  second 
degree,  a  plea  that  defendant  is  "guilty  as 
charged,  in  the  information"  is  indefinite 
as  to  the  degree  to  which  be  pleads  guilty, 
as  murder  in  the  second  degree  is  also 
charged  in  such  information.  State  v.  Noali, 
—  N.  D.  — ,  124  N.  W.  1121. 

Waiver  of  plea. 

58.  The  plea  of  former  jeopardy  is  not 
waived  by  putting  in  a  plea  of  not  guilty, 
for  it  may  oe  put  in  with  such  a  plea  or  by 
leare  of  court  afterwards  and  before  trial. 
Ex  parte  Nesson,  —  8.  D.  — ,  126  N.  W. 
394. 

I>eai«rrer. 

Liability  of  information  to,  see  Indictment, 
etc.,  20. 

58a.  An  objection  to  an  information  be- 
fame  of  duplicity,  is  waived  unless  taken  by 
demurrer.  State  v.  Climie,  12  N.  D.  33,  94 
X.  W.  574,  13  Am.  Crim.  Rep.  211. 

59.  A  general  demurrer  that  facts  suffl- 
••"fiit  to  constitute  a  public  offense  are  not 
stated,  is  insufficient  to  reach  any  objection 
to  the  jurat  to  the  information.  State  v. 
Kinney,  21  S.  D.  390,  113  N.  W.  77. 

•W.  A  demurrer  to  an  information  for 
Prime  "that  it  does  not  substantially  con- 
fonn  to  the  requirements  of  the  Co^e"  is 
bad  in  that  it  does  not  specify  wherein 
''id  with    precision    what    the    defect    is. 


State  V.  Longstreth,  —  N.  D.  — ,  121  N. 
W.  1114, 

e.  Former  Jeopwrd/y, 

Waiver  of  plea,  see  supra,  58. 

Inquiry  as  to,  on  habeas  corpus,  see  HabeU 

Corpus,  0. 
Question  for  jury,  see  Trial,  213. 

-  61.  To  sustain  a  plea  of  former  acquittal, 
it  must  appear  that  the  offense  for  which 
the  defendant  was  acquitted  was  the  same 
offense  as  that  for  which  he  is  being  tried, 
so  that  the  same  evidence  to  support  one 
offense  will  support  the  other.  State  v. 
Virgo,  14  N.  D.  293,  103  N.  W.  610. 

62.  Where  defendant  purchased  seven 
horses  stolen  on  the  same  night  by  two 
other  persons,  under  a  plan  with  them,  two 
of  which  horses  had  been  taken  from  one 
person,  and  five  from  another,  each  taking 
was  a  separate  offense  so  that  an  acquittal 
under  an  indictment  for  one  offense  was  not 
a  bar  to  an  indictment  for  the  other. 
State  V.  Barnes,—  S.  D.  — ,  128  N.  W.  170. 

63.  Where  in  a  trial  for  larceny,  the 
defendant  pleaded  a  former  acquittal,  and 
it  appeared  that  he  had  been  indicted  with 
two  others,  who  had  since  pleaded  guilty, 
of  taking  two  horses,  the  defendant  hav- 
ing purchased  them  with  five  others  taken 
from  another  person  on  the  same  night,  un- 
der a  plan  with  the  defendant,  and  the  evi- 
dence relied  upon  to  connect  him  with  the 
theft  was  identical  with  that  in  the  trial 
under  the  former  indictment  for  the  theft 
of  the  five  horses,  the  plea  of  former  ac- 
quittal was  not  a  bar  since  both  takings 
were  separate  offenses,  and  under  the  state 
constitution  and  S.  D.  Code,  Crim.  Proc. 
§§  281,  200,  the  plea  must  be  former  ac- 
quittal or  conviction  of  the  offense  charged. 
State  V.  Barnes,  —  S.  D.  — ,  128  N.  W.  170. 

64.  The  defendant  was  tried  and  found 
guilty  of  murder  in  the  first  degree,  and 
'sentenced  to  imprisonment  for  life.  At 
the  trial  he  interposed  the  plea  of  former 
conviction  under  the  same  information,  and 
supported  his  plea  by  offering  a  verdict  re- 
turned by  the  jury  at  the  former  trial,  in 
which  they  found  him  guilty  of  murder  in 
the  second  degree  and  fixed  the  period  of 
his  punishment  at  seven  years  which  was 
less  than  the  minimum  period  for  that  de- 
gree. The  trial  court  instructed  the  jury 
to  find  against  the  defendant  upon  his  plea. 
I-feld.  that  this  was  error;  that,  the  verdict 
was  legal  and  valid  under  N.  D.  Rev.  Codes 
1899,  S  8246,  and  it  was  the  duty  of  the 
trial  judge  to  sentence  defendant  there- 
under; and  thnt  the  trial  court  exceeded  its 
authority  in  scntencinj  the  defendant  for 
life  which  was  beyond  the  maximum  period 
for  murder  in  the  second  degree.  The  judg- 
ment must  therefor  be  modified  to  corres- 
pond with  the  lawful  punishment  which  he 
was  authorized  to  impose,  and  as  of  the 
date  of  the  former  verdict.  State  v.  Barry, 
14  N.  D.  316,  103  N.  W.  637. 
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III.   OFFEKBKa      A0AIN8T      DIFFERENT      SOV- 
EBEIONTUS. 

66.  Where  a,  city  aasumea  to  pass  an  or- 
dinance making  a  certain  act  punishable  as 
a  violation  of  the  city  ordinance  which  ia 
made  criminal  by  the  laws  of  the  state  the 
provisions  of  the  state  constitution  and  the 
general  laws  of  the  state  apply.  Mannie 
▼.  Hatfield,  22  S.  D.  475,  118  N.  W.  817. 


IV.  Sentence  and  Ikpbisonubnt. 

a.  In  General. 

Ex  post  facto  law  as  to  place  of  confine- 
ment, see  Constitutional  Law,  3-5. 

Illegal  discrimination  in  punishment,  see 
Constitutional  Law,  37-40. 

Presumption  against  illegal  acts  of  officers 
of  penitentiary,  see  Evidence,  130. 

Sufficiency  of  finding  on  which  to  base  judg- 
ment for  removal  from  office,  see  Offi- 
cers,   14. 

Delegation  by  Congress  to  state  of  power 
to  fix  future  punishment  of  personal 
offenses,  see  Statutes,  54. 

Sufficiency  of  verdict  to  support  judgment, 
see  Trial,  VIII.  b,  2. 

See  also  supra,  64,  72,  73. 

66.  A  sentence  terminating  between  No- 
vember and  March  is  not  objectionable, 
under  S.  D.  Rev.  Pen.  Code,  §  799,  forbid- 
ding a  sentence  which  will  terminate  be- 
tween such  months,  since  the  allowance  for 
good  behavior  will  terminate  it  before  that 
time,  and  it  remains  for  the  accused  to  con- 
duct himself  so  that  it  will  not  terminate 
in  the  winter  time.  State  v.  Whitmarsh, 
—  S.  D.  — ,  128  N.  W.  580. 
DeflnlteiiMs. 

67.  Where  the  court  fixed  a  fine  at  $500 
and  costs,  without  specifying  the  amount  of 
costs  or  the  time  of  imprisonment  in  lieu 
thereof,  that  part  relating  to  the  payment 
of  costs  or  tlie  imprisonment  therefor,  could 
not  be  enforced  because  of  indefiniteness. 
State  V.  Johnson,  —  8.  D.  — ,  124  N.  W. 
847. 

Modlflcatloii. 

68.  Under  N.  D.  Rev.  Codes  1899,  §  8350, 
providing  when  the  supreme  court  may  re- 
verse, affirm,  or  modifv  a  judgment,  a  sen- 
tence pronounced  by  the  district  court,  ex- 
cessive in  some  respects,  but  not  void,  may 
be  modified.  State  v.  Wisnewski,  13  N.  D. 
049,  102  N.  W.  883,  3  A.  w  E.  Ann.  Cas; 
907. 

b.  Extent  or  Severity;  Time  of. 

Modification  of  excessive  sentence,  see 
supra,  68. 

Review  on  appeal  of  motive  for,  see  Appeal 
and   Error,  578. 

Prejudicial  instruction  as  to,  see  Appeal 
and   Error,    1046. 

Sufficiency  of  allegation  as  to  former  con- 
viction, see  Indictment,  ete.,  II.  e,  3. 


Effect  of  extont  of  punishment  on  number 

of  peremptory  challenges  to  jurors,  see 

Trial,    34. 
Instruction  as  to  extont  of,  see  Trial,  437- 

439. 
Sufficiency  of  verdict  to  enable  court  to  fix 

punishment,  see  Trial,  489. 

69.  In  proceedings  to  punish  for  ooo- 
tempt  the  court  in  addition  to  a  fine,  may 
properly  tax  costo  on  the  offender,  if  the 
total  does  not  exceed  the  limit  of  allowable 
fine.  State  v.  Heidt,  —  N.  D.  — ,  127  N. 
W.  72. 

70.  The  trial  court,  in  addition  to  sen- 
tencing defendant  to  imprisonment  in  the 
county  jail,  imposed  a  fine.  This  was  error, 
where  the  stotute  under  which  he  was  con- 
victed prescribed  imprisonment  merely, 
either  in  the  penitentiary  or  county  jaiL 
Stote  V.  Hunskor,  16  N.  D.  420,  114  N.  W. 
996. 

71.  On  a  prosecution  for  malicious  mis- 
chief the  court  did  not  err  in  imposing  a 
fine  of  $300,  the  imposition  of  such  fine 
being  within  the  discretion  of  the  trial  court 
under  S.  D.  Rev.  Pen.  Code,  §  14,  allowing 
a  fine  not  exceeding  $500,  or  imprisonment 
or  both.  State  v,  Tarlton,  22  S.  D.  495, 
118  N.  W.  706. 

72.  A  person  indicted  for  a  violation  of 
8.  D.  Rev.  Pol.  Code,  §  2847  for  keeping  a 
saloon  open  on  Sunday,  was  properly  A- 
judged  to  pay  a  fine  or  to  be  imprisoned  ss 
for  a  misoemeanor  as  provided  by  S  2848 
and  S.  D.  Rev.  Pen.  Code,  §  14,  and  in 
addition  thereto  to  forfeit  his  license  and 
be  debarred  from  obtaining  another  license 
for  any  business  under  S.  D.  Rev.  Pol.  Code, 
S  2834,  since  section  2838  of  such  code,  pro- 
vides for  such  forfeiture  where  there  is  no 
specified  penalty  provided  for  any  violation 
of  that  article  and  also  a  fine  or  imprison- 
ment as  for  a  misdemeanor.  State  v.  Gil- 
bert, 21  S.  D.  204,  111  N.  W.  638. 

73.  A  judgment  for  a  liquor  nuisance 
in  addition  to  providing  for  imprisonment 

In  the  county  jail,  imposed  a  fine  and  costs 
amounting  to  $587.95  and  adjudges  that 
in  default  of  the  payment  thereof  that  de- 
fendant be  imprisoned  for  the  additional 
period  of  294  days.  Held,  erroneous  under 
N.  D.  Rev.  Codes  1906,  S  9379,  making  the 
limit  of  imprisonment  for  nonpayment  of 
fines  and  costs  six  months.  State  v.  Stev- 
ens, —  N.  D.  — ,  123  N.  W.  888. 

74.  Where  the  defendant  in  a  criminal 
case  ie  accused  of  shooting  or  attempting 
to  shoot  with  intent  to  kill,  or  of  shooting 
or  attempting  to  shoot  with  intent  to  do 
bodily  harm  under  N.  D.  Rev.  Codes  1899. 
§§  7115,  7145,  a  verdict  for  assault  with  a 
deadly  weapon  with  intent  to  do  bodiW 
harm  will  not  warrant  sentence  for  more 
than  simple  assault.  State  v.  Mattison,  13 
N.  D.  391,  100  N.  W.  1091. 

75.  A  judgment  for  contempt  is  not  void 
because  it  designates  the  time  when  the 
imprisonment  should  commence  "as  noon 
today,"  while  the  sentence  of  the  court  as 
orally  pronounced  failed  to  designate  any 
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time.    SUte  v.  Heidt,  —  N.  D.  — ,  127  N. 

W.  72. 

Close   ooaAnemeat. 

76.  The  wordB,  "close  confinement,"  ^ 
used  in  N.  D.  Laws  1903,  chap.  99,  mean 
safe  and  secure  confinement,  and  are  not 
synonymous  with  "solitary  confinement,"  so 
as  to  add  to  the  rigors  of  imprisonment,  as 
imposed  in  former  statute.  State  t.  Rooney, 
12  N.  D.  144,  95  N.  W.  513. 

c.  Suspension  of  Sentence. 

77.  A  certificate  of  probable  cause  is  not 
alone  sufficient  to  stay  execution  in  a  crimi- 
nal case,  and  an  application  for  such  certifi- 
cate with  a  view  to  suspending  the  execu- 
tion of  sentence  pending  appeal  in  a  crimi- 
nal case  will  not  be  entertained  by  the  su- 
preme court,  when  the  defendant  has  neither 
offered  to  give  bail,  nor  applied  to  the  trial 
jndge,  under  N.  D.  Rev.  Codes  1899,  §  8340, 
for  a  stay  of  execution  without  bail.  State 
T.  Sanders,  14  N.  D.  203,  103  N.  W.  419. 

d.  Imprisonment  for  Fine  or  Costs. 

Lien  on  property  for  fine  and  costs,  see 

Appeal  and  Error,  1116. 
Validity  of  sale  of  property  in  payment  of 

fine  and  costs,  see  Judicial  Sale,  5. 
See  also'  supra,  67. 

78.  One  convicted  of  assault  and  battery, 
and  sentenced  to  pay  a  fine  and  costs 
which  are  taxed  and  not  paid,  may  be  im- 
prisoned as  provided  by  N.  D.  Rev.  Codes 
1905,  §  10,104,  for  the  nonpayment  of  the 
costs  as  well  as  the  fine.    State  y.  Fleming, 

—  N.  D.  — ,  126  N.  W.  565. 

79.  The  imposition  of  a  fine  for  a  viola- 
tion of  the  peddler's  license  act,  S.  D. 
Sess.  Laws,  1903,  chap.  190,  to  be  enforced 
by  imprisonment,  is  not  in  violation  of  tlie 
Bill  of  Rights,  art.  0,  §  15,  prohibiting  im- 
prisonment for  debt  arising  out  m,  or 
founded  on  contract.     State  v.  Thompson, 

—  S.  D.  — ,  125  K.  W.  667. 

80.  A  sentence  to  imprisonment  in  the 
eonnty  jail  for  a  period  of  eight  months, 
and  to  pay  a  fine  of  $200,  and  the  costs  of 
prosecution,  taxed  at  the  sum  of  $500,  may 
provide  that  in  default  of  said  fine  and 
costs,  defendant  be  imprisoned  in  the  county 
jail  for  a  further  period  of  two  months  un- 
der N.  D.  Rev.  Codes  1005,  §  10,104,  au- 
thorizing imprisonment  until  both  fine  and 
costs  are  paid,  for  a  period  not  to  exceed 
one  day  for  each  two  dollars  of  fine  and 
costs.  State  v.  Merry,  —  N.  D.  — ,  127 
N.  W.  83. 


V.  EonoBiAi.  Notes. 

One  offense  only  on  one  day. 

131  Am.  St.  Rep.  815. 

Whether  forgery  of  different  instruments 

at   one  time   constitutes   more   than   one 

erime.  61   L.R.A.  819. 

Violation  of  Sunday  law  as  continuing 

offense.  20  L.R.A.(N.S.)   783. 

Supp.  Dak.  Dig.— 20. 


Acts  which  legislature  may  declare 
criminal.  78  Am.  St.  Rep.  235. 

Crimliuil  llablUty  seaerally. 

Aiding  and  abetting  crime. 

51  Am.  Dec.  373. 

Liability   of    one    agisting    in    burglary 

during  which  companion  commits  murder. 

6  LR.A.(N.S.)   1154. 

Who  are  principals  in  crime. 

38  Am.  St.  Rep.  894. 
Power  of  principal  to  ratify  criminal  act. 
5  Am.  St.  Rep.  618. 
Criminal  responsibility  of  one  aiding  in 
assault  in  whicn  another,  without  his  priv- 
ity uses  deadly  weapon. 

23   L.R.A.(N.S.)    273. 
Attempts. 
Attempt  to  commit  crime. 

20  Am.  St.  Rep.  741. 
Offense  of  attempt  to  influence  ofiBcers  of 
court.  21  L.R.A.(N.S.)   905 

Procuring  or  providing  instrumentali- 
ties with  intent  to  commit  crime,  as  an 
attempt.  6  L.R.A.(N.S.)   804. 

Charge  of  attempt  to  commit  offense 
based  on  attempt  to  do  an  act  under  mis- 
taken belief  in  existence  of  a  fact  necessary 
to  consummation  of  crime. 

9  L.R.A.(N.8.)    263. 

What    constitutes    attempt    to    commit 

homicide    as    distinguished    from    assault 

with  intent  to  kill.        21  L.R.A.(N.S.)  898. 

Defenses. 

Infant's  responsibility  for  crime. 

70  Am.  Dec.  496. 

Whether  statute   fixing   age  of   consent 

renders   girl   below  that   age   incapable  of 

sexual  crime.  27  L.R.A.(N.S.)  872. 

Intoxication  as  defense  to  crime. 

49  Am.  St.  Rep.  318. 
Drunkenness  as  defense  to  homicide. 

13  L.R.A.(N.S.)  1024. 

Insanity  as  excuse  of  defense  for  crime. 

76  Am.  St.  Rep.  83;   36  Am.  Dec.  402. 

Weakness  of  mind  as  affecting  criminal 

responsibility.  10  LlRA.(N.S.)  999. 

Irresistible  impulse  as  excuse  for  crime. 

27  LR.A.(N.S.)   461. 

Responsibility    for    crime    committed    in 

anger.  10  LR.A.(N.S.)    1032. 

Coercion  as  defense  to  crime. 

106  Am.  St.  Rep.  721. 
Effect  of  consent  to  crime  hy  person  in- 
jured thereby.  72  Am.  St.  Rep.  700. 
Wrongs  or  crimes  committed  in   aid  of 
persons  seeking  to  entrap  wrongdoer. 

81  Am.  Dec.  365. 
Instigation  or  consent  to  crime  for  pur- 
pose of  detecting  criminal  as  defense. 

30  L.R.A.(N.S.)   946. 
Illegal  intent  of  prosecutor  as  affecting 
guilt   of   one   obtaining   property   by   false 
pretense.  17   LR.A..:N.S.)276. 

Criminal  responsibility  for  wound  re- 
sulting in  death,  as  affected  by  negligence 
or  lack  of  skill  in  treatment  or  care. 

22  L.R.A.(N.S.)   841. 
Procedure  seaerally. 

Agreements   concerning   state's   evidence. 
40  Am.  St.  Rep.  768. 
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Effect  of  agreement  for  immunity  of  ac- 
complice testifying  for  prosecution. 

24  L.R.A.(N.S.)   439. 
Consolidation    of    two    indictments    for 

trial  3  L.R.A.(N.S.)    412. 

Right  to  complain  because  prosecution 
is  conducted  or  assisted  by  unofficial  mem- 
ber of  bar.  24  L.R.A.(N.S.)  564. 
Effect  of  failure  to  give  accused  oppor- 
tunity to  plead.  13  L.R,A.(N.S.)  811. 
Wliether  defendant  may  be  arraigned  and 
plead  after  commencement  of  trial. 

27  L.R.A.(N.S.)   1181. 
Necessity,  mode,  and  record  of  bringing 
indictment  into  open  court. 

26  L.R.A.(N.S.)   683. 
_  Sufficiency    of    information,    without    in- 
dictment, in  common-law  felonies. 

1   L.R.A.(N.S.)    1153 
Conviction  and  punishment  of  both  for- 
ging and  uttering  m  one  prosecution. 

16  L.R.A.(N.S.)    661. 
Method   of   raising  question   of   insanity 
supervening  after  conviction. 

10  L.R.A.(N.S.)    1129. 
Right  of  indicted  person  to  inspect  grand 

jury  minutes.  27  L.R.A.  ( N.S. )  558. 

Right  of  private  person  to  exhibit  crimi- 
nal information  in  court  of  record. 

19  L.R.A.(N.S.)   1050. 

Duty  of  court  before  accepting  plea  of 
guilty  in  capital  case. 

22  L.R.A.(N.S.)    463. 

Protection  of  deaf  defendant  in  criminal 
prosecution.  2   L.R.A.(N.S.)    609. 

Miscondiict  of  spectator  during  criminal 
trial.  12  L.R.A.(N.S.)  98. 

Complaint  or  information  on  information 
and  belief  as  basis  for  warrant  or  examina- 
tion  preliminary  thereto. 

25  L.R.A.(N.S.)    60. 
Availibility  of  objection  to  grand  jurors 

by  plea  in  abatement. 

12  Am.  St.  Rep.  909. 

Matters  as  to  Jury. 

Permitting  separation  of  jury  in  capital 
case.  24  L.R.A.(N.S.)    776. 

Separation  of  jury  in  criminal  cases,  oth- 
er than  capital,  after  finding  but  before 
rendition  of  verdict.    31  L.R.A.(N.S.)  1005. 

Right  to  waive  absence  of  juryman  in 
criminal  case.  .    14  L.R.A.(N.S.)   862. 

Right  to  proceed  with  criminal  trial 
after  substituting  another  for  disabled  oi 
incompetent  juror.         25  L.R.A.  (N.S.)   36. 

Right  to  speedy  trial. 

Right  to  speedy  trial. 
41  Am.  Dec.  604;  85  Am.  St.  Rep.  187. 

Second  indictment  or  information  foi 
same  offense  after  accused  entitled  to  dis- 
charge for  want  of  prosecution. 

11  L.R.A.(N.8.)    257. 
Right  to  pvbUo  trial. 

Right  to  public  trial  and  infringement 
thereon.  28  Am.  St.  Rep.  308. 

Right  to  exclude  public  during  criminal 
trial. 

9  L.R.A.(N.S.)  277;  27  L.R.A.(N.S.)487. 


Rlel>t  to  'meet  witmeuea. 

Admissibility  of  evidence  of  absent  wit- 
ness in  criminal  trial. 

61  Am.  St.  Rep.  886. 
Constitutional  right  of  accused  to  be  con- 
fronted by  witnesses.     129  Am.  St.  Rep.  23. 
_  Power   to  regulate  or   restrict  constitu- 
tional right  of  accused  to  compulsory  at- 
tendance of  witnesses.    8  L.R.A.(N.S.)  509. 
Presence   of   aeomed. 
Presence  of  accused  at  trial. 

28  Am.  Dec.  629. 
Necessity    of    personal    presence    of    ac- 
cused. 68  Am.  Dec.  219. 
Waiver  of  presence  of  one  charged  with 
misdemeanor,  at  receipt  of  verdict. 

21  L.R.A.(N.S.)    66. 
Right  of   accused   to  waive   presence  at 
receipt  of  verdict  upon  trial  for  felony. 

14  L.R.A.(N.S.)   603. 
Self-orlmlmatlon. 

Whether  record  of  liquor  sales  which 
druggist  is  required  to  keep  may  be  used 
as  evidence  against  him. 

25  L.R.A.(N.S.)   818. 
Admissibility  in  evidence  against  accused 
of  documents  or  other  things  taken   from 
him.  59  L.R.A.  465. 

Necessity  of  claiming  constitutional  pro- 
tection against  self-incrimination. 

4  L.R.A.(N.S.)    1144. 
Right  of  officer  to  refuse  to  turn  over  cor- 
poration's books  to  receiver,  upon  ground  of 
tendency  to  incriminate  him. 

30  L.R.A.(N.S.)   726. 
Former  jeopardy. 

Former  jeopardy.  68  Am.  Dec.  536. 

Res  judicata  in  criminal  proceedings. 

103  Am.  St.  Rep.  19. 
What  is  jeopardy.  21  Am.  Dec.  505. 

Identity  of  offenses  on  plea  of  former 
jeopardy.  92  Am.  St.  Rep.  93. 

Conviction  of  felony  as  bar  to  other  prose- 
cutions. 17  Am.  Dec.  792. 
Appeal  by  state  after  acquittal  as  jeop. 
ardy.                               48  Am.  St.  Rep.  213. 
Former  acquittal  or  conviction  as  a  de 
fense.                             11  Am.  St.  Rep.  228. 
Trial  under  erroneous  theory  as  to  crime 
as  former  jeopardy.      24  L.R.A.(N.S.)  481. 
Validity   under    constitutional    provisiott 
forbidding  second  jeopardy,  of  statute  au- 
thorizing injunction  against  commission  of 
crime.                              2  L.R.A.(N.S.)   1111. 
Acquittal  of  larceny  as  bar  to  prosecu- 
tion for  forgery  in  same  transaction. 

4  L.R.A.(N.S.)    402. 

Effect  of  pending  appeal  upon  operation 

of  conviction  as  bar  to  another  prosecution 

for  same  offense.  23  L.R.A.(N.S.)  596. 

Right    to    convict    for    several    offenses 

growing  out  of  same  facts. 

31  L.R.A.(N.S.)   693. 
Conviction    for    assault,    before    victim'* 
death  as  bar  to  prosecution  for  homicide. 

14  L.R.A.(N.S.)   209. 

Former    jeopardy    in    retrial    on    higher 

after  setting  aside  verdict  for  krwier  charge. 

5  L.R.A.(N.S.)   671;   22  L.R.A.(N.a)   969. 
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Effect  of  discharge  of  jury  upon  discov- 
ery of  prejudice,   disqualification,   or   mis- 
conduct, to  sustain  plea  of  former  jeopardy. 
14  L.R,A.(N.S.)   548. 
Impaneling    jury    and    proceeding    with 
trial  without  arraignment  as  jeopardy. 

27  L.R.A.(N.S.)   137. 
Waiver    and    estoppel    of    defendant    to 
riead  former  jeopardy. 

135  Am.  St.  Rep-  70. 
Time  allowable  for  jury  to  deliberate  be- 
fore mistrial  ordered  in  criminal  case. 

11  L.R.A.(N.S.)   178. 
OCenses   against   different   aoTerelcn- 

ties. 
Power  of  municipality  to  punish  acts  al- 
ready covered  by  statute. 

110  Am.  St.  Rep.  149. 
Power  of  municipality  to  punish  act  also 
an  offense  under  state  law. 

17  L.R.A.(N.S.)   49. 

Seatenee  and  iBiprlsonnient. 

Validity  of  unauthorized  sentence. 

55  im.  St.  Rep.  264. 

Liability  to  conviction  for  higher  offeusc 
on  second  trial.  4  Am.  St.  Rep.  117. 

Cumulative   sentences. 

7  L.R.A.(N.  S.)   124. 

Enhancing  penalty  for  crimes  committed 
by  habitual  criminals  or  prior  offenders. 

24  ]1r.A.(N.S.)    432. 

Constitutionality  of  statutory  credits  for 
good  behavior.  1  L.R.A.(N.S.)    520. 

Confinement  of  one  acquitted  of  crime  by 
reason  of  insanity.        1   KR-A.(N.S.)    640. 

Constitutionality  of  statute  punishing  es- 
eape  by  reimprisonment  dependent  upon 
kBgth  of  original  terms. 

22  L.R.A.(N.8.)  1123. 

Power  to  commit  after  expiration  of 
sentence.  19  L.R-A.(N.S.)    1041. 

Whether  time  prisoner  is  out  on  parole 
or  conditional  pardon  should  be  deducted 
from  term.  16  L.R.A.(N.S.)   304. 

Right  to  imprison  until  payment  of  fine. 

12  Am.  St.  Rep.  202. 
Right  of  executive  oflScer  to  fix  date  of 

eiiminal's  execution.     14  L.R.A.(N.S.)  268. 

*—¥ 


CaHCtNATION  OF  SELF. 

As  to  privilege  of  witness  against,  see  Wit- 
nesses, IV.  f. 
See  also  Criminal  Law,  35. 

#«  » 


ElecBon  of  remedy  under  contract  of,  see 

Action  or  Suit,  32. 
Ammipsit    by    grantee    for    amount    paid 

grantor  under  cropper's   contract,   see 

Assumpsit,  6. 
Waiver  of  stipulation  in  contract  of,  as  to 

title  to  crops,  see  Chattel  Mortgage,  3. 
Conttmetion  of  contract  of,  see  Contracts, 

98. 
Authority  of  agent  to  state  that  division 

of  crop  had  been  made^  see  Principal 

ud  Agent,  12. 


Question  for  jury  as  to  nature  of  cropper's 
contract,  see  Trial,  154. 

Grantee's  right  to  rent  under  cropper's  con- 
tract, see  Vendor  and  Purchaser,  16, 
17. 

Separation  of  grain  b;^  the  owner  of  the 
land  preparatory  to  delivery  of  the  crop- 
per's share  to  him,  in  accordance  with  the 
contract  does  not  constitute  a  division  or 
delivery  of  the  share  such  as  will  pass  title. 
Simmons  v.  McConville,  —  N.  D.  — ,  125 
N.  W.  304. 

Editorial  notes. 

Croppers.  98   Am.   St.   Rep.   953. 

Agreements   for  cultivation    of   land    on 

shares.  37   Am.  Dec.  317. 


OBOPS. 

Presumption  on  appeal  as  to  value  of,  see 
Appeal  and  Error,  516. 

First  raising  question  as  to  division  of,  on 
appeal,  see  Appeal  and  Error,  750. 

Priority  of  note  for  broker's  commission 
over  lien  on,  see  Bills  and  Notes,  37. 

Waiver  of  stipulation  as  to,  in  cropper's 
contract,  see  Chattel  Mortgage,  3. 

Reservation  of  title  to,  in  lease,  see  Chat- 
tel Mortgage,  4. 

Reservation  of  title  to,  in  cropper's  con- 
tract, see  Chattel  Mortgage,  5. 

Inclusion  of,  in  chattel  mortgage,  see  Chat- 
tel Mortgage,  19-22. 

Chattel  mortgage  on,  see  Chattel  Mort- 
gage, 28a. 

Waiver  of  lien  of  mortgage  on,  see  Chat- 
tel Mortgage,  48. 

Verdict  for  possession  of,  in  action  for 
claim  and  delivery,  see  Claim  and  De- 
livery, 11. 

Oral  modification  of  provision  as  to,  in 
lease,  see  Contracts,  8,  18. 

Construction  of  cropper's  contract  as  to 
title  to,  see  Contracts,  98. 

Title  to,  under  cropper's  contract,  see  Crop- 
pers. 

Vendor's  waiver  of  right  to,  see  Estoppel, 
46. 

Presumption  as  to  right  to,  see  Evidence, 
202. 

Parol  evidence  of  testator's  intent  as  to, 
see  Evidence,  420,  421. 

SuflSciency  of  evidence  of  right  to,  see  Evi- 
dence, 926-928. 

Rights  of  landlord  and  tenant,  as  to,  see 
Landlord  and  Tenant,  7,  8. 

Lien  on,  for  rent,  see  Landlord  and  Ten- 
ant, 17,  18. 

Lien  of  vendor  on,  see  Liens,  1. 

Sufficiency  of  allegations  in  action  for  in- 
jury to,  by  animals,  see  Pleading,  177, 
178. 

Authority  of  landlord's  agent  to  state  that 
division  of,  had  been  made,  see  Prin- 
cipal and  Agent,  12. 

Right  of  receiver  to  preserve  lien  on,  see 
Receivers,  1,  2. 
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Title  to  land  under  contract  for  sale  under 
crop  payment  plan,  see  Vendor  and 
Purebaaer,  6. 

Bequest  of,  see  Wills,  4,  6. 

A  trespasser  on  lands  of  another,  going 
thereon  and  seeding  the  same  against  the 
protest  of  the  owner,  who  thereafter  brings 
on  action  for  the  possession  of  such  land 
and  secures  an  injunction  restraining  the 
trespasser  from  harvesting  the  crop,  is  not 
entitled  to  a  share  of  such  crop.  Wadge  ▼. 
Kittleson,  12  N.  D.  452,  97  N.  W.  860. 

Editorial  notes. 

Passing  of  crops  by  deed,  devise,  or  de- 
scent of  lands.  131  Am.  St.  Rep.  617. 

Right  as  between  successful  plaintiff  and 
evicted  defendant  to  unsevered  crops. 

23  L.R.A.(N.S.)   631. 


4«» 


OBOSS. 

On  ballot,  see  Voters  and  Elections,  II.  e. 


CROSS    APPEAIk 


Necessity  of,  to  entitle  one  to  hearing  on 
appeal,  see  Appeal  and  Error,  467,  468. 


CROSS   BOX. 

See  Pleading,  VI. 


♦  «» 


CROSS  COMPI.AnrT. 

Affirmative  judgment  on,  see  Judgment,  29. 

*■» 

CROSS  ERRORS. 

See  Appeal  and  Error,  31,  36. 


4»» 


CROSS-EXAMINATIOir. 

Of  witnesses,  see  Witnesses,  TV.  d. 
♦«» 

CROSsnfos. 

Duty  of  railroad  company  as  to,  see  Rail- 
roads, I.;  III.  a. 


#«.» 


CUMUJiATlVE  EVmENCE. 

Exclusion  of,  as  prejudicial  error,  aee  Ap- 
peal and  Error,  988. 

New  evidence  which  is  cumulative,  as 
ground  for  new  trial,  see  New  Trial, 
66-63. 


4«» 


CURATIVE  ACTS. 

See  Constitutional  Law,  III.  b,  3. 
Act  curing  irregularities  in  assessment,  aee 
Taxes,  15,  16. 


CRUELTT. 


CURRENT  MONET. 

Burden   of   proving  that  gold   coin   stolen 
was,  see  Evidence,  224. 


CURTESY. 


Editorial  notes. 

Tenancy  by  the  curtesy. 

112  Am.  St.  Rep.  672. 
Nature  and  existence  of  estates  of  ten- 
ancy by  the  curtesy.      128  Am.  St.  Rep.  474. 
Husband's  right  of  curtesy  in  land  which 
he  settled  upon  or  conveyed  to  wife. 

23  L.R.A.(N.S.)   776. 
Curtesy  in  equity  of  redemption. 

20  L.R.A.(N.S.)  454. 
Effect  upon  curtesy  of  death  of  issue  be- 
fore seisin  by  wife.      20  L.R.A.(N.S.)  826. 
Curtesy  in  determinable  fee. 

20  L.R.A.(N.S.)   858. 
Right  of  alien  to  take  estate  by  curtesy 
under  enabling  statutes. 

7  LiRJL(N.S.)   669. 


♦  »» 


CUSTODY. 

Of  children,  provision  for,  in  case  of  di- 
vorce, aee  Htisband  and  Wife,  III.  d. 

♦«» 


CUSTODY  OF  IsAW. 

Jurisdiction  in  bankruptcy  of  property  in, 
see  Bankruptcy,  II. 

Editorial  note. 

Right  to  sell  property  while  in  custody 
of  law.  1  L.R.A.(NJ3.)  1065. 


♦  »» 


CUSTOM. 


Prejudicial  error  in  admission  of  evidence 

!of,  see  Appeal  and   Error,  915. 
Of  brokers  as  to  negotiating  sales  in  ibeir 
.•lie,  ^u.  ..,  ^.  own  names,  see  Brokers,  4. 
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OMag  effect  to  intentton  of  framers  of 
eUssification  sheets  regardless  of  local 
custom,  see  Carriers,  43. 

Eridmoe  of,  generally,  see  Evidenee,  X.  d. 

Effect  of,  on  right  to  amendment,  see 
Pleading,  117. 


Editorial  notes. 

Custom  eind  usage.    11  Am.  St.  Rep.  632. 
Customs  eind  their  validity. 

50  Am.  Dec.  97. 

Custom  authoriding  deposit  of  debris  in 

stream.  30  Am.  St  Rep.  656. 


D 


DAHAOES. 


I.  NouTOAi,  Dauages. 
n.  When   Pukitive   ob   Exehplabt. 
HL  Meabcse  of  Cohpknsation. 
a.  0»  Contracti. 

1.  Oenerally. 

2.  Of  Employment. 

3.  A«  to  Real  Property. 

4.  Sales;  Warranty. 

a.  Buyer's      Failure      to 

Complete  Purchase, 
h.  Breach    of    Warranty. 

5.  As   to   Telegrams. 

6.  Penalties      or     Liquidated 

Damages. 
h.  Torts  and  Negligence  Oenerally. 
e.  Deceit;    False   Representations. 

d.  Extent    of    Carrier's    Liaiility. 

e.  Personal  Injuries. 

f.  Death. 

g.  Conversion   of  Personal   Prop- 

erty. 
h.  Injury  to  Real  Property;  Tres- 
pass. 

1.  7n  General. 

2.  Trespass. 

L  Depreciation  m   Value  by  Em- 
inent Domain. 
J.  Loss  of  Profits. 
k.  Aggravation  of  Damages. 

17.  D0T7BLE  AND  TBEBLX  DAHASIS. 

V.  Edrobiai.  Notes. 

Prcnonption  that  jury  followed  instructions 
of  court  in  determining  amount  of,  see 
Appeal  and  Error,  476. 

Prejndicial  error  in  admission  of  evidence 
as  to,  see  Appeal  and  Error,  017-920. 

Wben  appeal  taken  for  delay,  see  Appeal 
and  Error,  1169-1161. 

Prejudicial  error  in  instructions  as  to,  see 
Appeal  and  Error.  VII.  k,  5,  a,  4. 

Kridence  as  to,  generally,  see  Evidence,  x.  f. 

PK«nmption  as  to,  see  Evidence,  11.  k. 

Opinion  evidence  as  to,  see  Evidence,  VIZ.  i. 

Bridence  as  to  mitigation  of,  see  Evidence, 
X.  f,  6. 

ftriBciency  of  proof  of.  see  Evidence,  XI.  k. 

Admissibility  of  evidence  as  to,  see  Evi- 
dence, 765,  766. 

Ib  injunction  suit,  see  Injunction,  II.  e. 

Interest  ss.  see  Interest,  I.  b 

Qoestion  for  jury  as  to,  see  Trial,  TV.  k. 

laitmetions  as  to,  see  Trial,  319-321;  VL 

nemittitur  of  damu^es  on  motion  for  new 
trial,  see  New  iWal,  VII.  h. 


1.  NouiNAi.   Dauages. 


Presumptions  as  to,  on  appeal,  see  Appeal 
and  Error,  485. 

Reversal  of  judgment  for  defendant,  though 
plaintiff  entitled  to  nominal  damages 
only,  see  Appeal  and  Error,  1111. 

1.  The  damage  sustained  by  the  owner 
of  lands  abutting  upon  a  highway,  by  the 
taking  of  a  strip  immediately  adjoining 
his  property  line,  for  the  purpose  of  con- 
structing thereon  a  telephone  and  telegraph 
line,  is  not,  as  a  matter  of  law,  merely 
nominal,  but  is  substantial  in  the  sense 
that  the  owner  is  entitled  to  recover  com- 
pensation for  all  damage  actually  sustained. 
Tri-State  Teleph.  4  Teleg.  Co.  v.  Cosgriff, 
—  N.  D.  — ,  26  L.R.A.(NS.)  1171,  124 
N.  W.  75. 


n.  When  Punitive  ob  Ezbiiplabt. 

Prejudicial  error  in  instructions  as  to,  see 
Appeal  and  Error,  1030. 

Evidence  of  malice  in  action  for  slander 
where  punitive  damages  are  claimed, 
see  Evidence,  673. 

Admissibility  of  evidence  of  defendant's 
wealth  where  exemplary  damages  may 
be  awarded,  see  Evidence,  726. 

For  sale  of  liquor  to  husband,  see  Intoxicat- 
ing Liquors,  61. 

Right  to  allow,  under  pleadings,  see  Plead- 
ing, 46. 

Remarks  of  counsel  as  to,  see  Trial,  96. 

Instructions  as  to,  see  Trial,  320,  321. 

See  also  infra,  63. 

2.  The  good  faith  necessary  to  defeat  a 
claim  for  exemplary  damages  may  be  shown 
in  other  ways  than  by  showing  a  full  state- 
ment of  facts  to  counsel  who  advised  the 
action  complained  of.  Galvin  v.  Tibbs,  H. 
A  Co.  —  17  N.  D.  600,  119  N.  W.  39. 

3.  In  an  action  for  damages  occasioned 
by  a  sale  on  execution  of  plaintiff's  addi- 
tional exemptions,  when  such  sale  is  at- 
tempted to  be  Justified  by  a  claim  that  the 
debt  forming  the  basis  of  the  execution  was 
contracted  by  reason  of  false  pretenses,  ex- 
emplary or  punitive  damages  are  not  re- 
coverable unless  malice  and  a  want  of  good 
faith  are  shown  on  the  part  of  the  party 
causing  the  sale.  Oalvin  v.  Tibbs,  H.  &  Co. 
17  N.  D.  600,  119  N   W.  39. 
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For  aaiaolt. 

4.  Exemplary  damages  may  be  awarded 
for  an  assault  under  N.  D.  Rev.  Codes  1899, 
§  4977,  where  it  is  committed  with  malice 
either  actual  or  presumed,  and  malice  au- 
thorizing such  a  recovery  may  be  presumed 
from  the  wanton  and  reckless  manner  in 
which  the  wrongful  act  was  committed. 
Shoemaker  v.  Sonju,  15  N.  D.  518,  108  N. 
W.  42,  11  A.  &  E.  Ann.  Cas.  1173. 

For  malpraotioe. 

5.  Punitive  damages  are  not  recoverable, 
under  S.  D.  Rev.  Civ.  Code,  §  2292,  in  ab- 
nence  of  an  imputation  of  malice,  in  an 
action  against  a  physician  for  malpractice 
in  the  negligent  treatment  of  a  broken  leg, 
in  which  only  compensatory  damages  are 
demanded.  Baxter  v.  Campbell,  17  S.  D. 
475,  97  N.  W.  380. 

6.  In  order  to  justify  an  imputation  of 
malice  i^o  as  to  authorize  punitive  damages 
for  malpractice  under  S.  D.  Rev.  Civ.  Code, 
§  2292,  the  injury  must  have  been  con- 
ceived in  a  spirit  of  mischief,  and  partake 
of  «  criminal  or  wanton  nature.  Baxter  v. 
Campbell,  17  S.  D.  475,  97  N.  W.  386. 
For  death  irhlle   intoxicated. 

7.  Exemplary  damages  cannot  be  recov- 
ered by  a  widow  in  an  action  against  a 
liquor  dealer  and  his  sureties  to  recover 
for  loss  of  support  caused  by  the  death  of 
her  husband  due  to  intoxicating  liquors 
furnished  by  the  liquor  dealer,  under  Dak. 
Corap.  Laws,  1887,  §  4580,  authorizing  ex- 
emplary damages  in  an  action  for  breach 
of  an  obligation  "not  arising  from  contract" 
and  S.  D.  Laws  1897,  chap.  72,  §  16,  pro- 
viding that  the  widow  in  such  an  action 
may  recover  "all  the  damages  sustained 
by  her"  on  acount  of  the  traffic,  although 
in  the  form  of  the  bond  required  by  §  6 
there  is  a  provision  that  the  one  so  selling 
intoxicating  liquors  shall  pay  all  damages 
actual  and  "exemplary"  that  may  be  ad- 
judged to  any  person 'for  injuries  inflicted 
upon  him  by  reason  of  such  sales.  Gar- 
rigan  v.  Thompson,  17  8.  D.  132,  95  N.  W. 
294. 


in.  Measube  of  Compensation. 
a.  On  Contracts. 

1.  Oentrally. 

Evidence  as  to  value  of  property  taken  in 
action  on  replevin  bond,  see  Evidence, 
716. 

Extent  of  recovery  on  bond  in  injunction 
suit,  see  Injunction,  II.  e. 

Extent  of  recovery  by  third  person  against 
agent  for  breach  of  warranty  of  au- 
thority,  see   Principal   and  Agent,   42. 

8.  A  party  cannot  be  allowed  under  the 
express  provisions  of  S.  D.  Rev.  Civ.  Code, 
S  2329,  a  greater  amount  for  breach  of  a 
contract  than  he  could  have  gained  by  a  full 
norformance  on  both  sides.  Hickok  v.  W. 
E.  Adams  Co.  18  S.  D.  14,  99  N.  W.  77. 


9.  The  rule  lafd  down  in  N.  D.  Rev.  Codes 
1899,  §  4978,  for  measuring  damages  which 
are  recoverable  for  a  breach  of  contract,  is, 
in  effect,  the  common-law  rule,  namely, 
compensation  for  all  detriment  proximately 
and  naturally  cauf^ed  by  the  breach.  Hayea 
V.  Cooley,  13  N.  D.  204,  100  N.  W.  250. 

10.  In  an  action  for  damages  for  the 
breach  of  a  contract  to  thresh  grain,  which 
is  not  entered  into  under  such  special  or 
exceptional  circumstances  that  it  may  be 
reasonably  inferred  that  other  than  the 
ordinary  liability  was  contemplated  by  the 
parties,  the  loss  of  grain  by  exposure  to 
storms  is  a  remote,  and  not  a  proximate, 
consequence  of  the  breach,  and  will  not 
sustain  a  recoverv.  Hayes  v.  Cooley,  13 
N.  D.  204,  100  N.  W.  250. 

[Cited  in  note  in  20  L.R.A.(N.S.)  97, 
on  weather  conditions  aa  independent, 
intervening,  efficient  cause.] 

2.  Of  Employment. 

Allowance  for  profits  lost  on  breach  of  con- 
tract with  broker,  see  infra,  76,  77. 

Recovery  on  quantum  meruit  in  case  of 
partial  performance  of  contract,  see 
Contracts,  V.  a,  3. 

Evidence  as  to,  see  Evidence,  X  f,  2. 

11.  A  contractor  who  is  prevented  by  the 
fault  of  his  employer  from  completing  the 
work  at  the  agreed  time,  is  entitled  to 
recover  the  difference,  if 'any,  in  his  favor, 
between  the  cost  of  doing  the  work  when 
it  should  have  been  and  when  it  was  done, 
and  not  the  value  of  his  services  during 
the  period  that  he  was  delayed.  Hickok 
V.  W.  E.  Adams  Co.  18  S.  D.  14,  99  N.  W 
77. 

12.  Under  a  contract  of  employment, 
where  in  addition  to  a  fixed  salary  the 
plaintiff  waa  to  receive  a  certain  percent- 
age of  the  profits,  be  may  recover  as  an 
element  of  damages  what  his  time  was 
worth  up  to  the  time  of  the  breach  of  the 
contract  and  the  actual  and  reasonable  ex- 
penses incurred  by  him  in  undertaking  such 
contract.  McLean  v.  News  Pub.  Co.  — 
N.  D.  --,  129  X.  W.  93. 

13.  In  an  action  for  breach  of  contract 
with  an  agent  for  the  sale  of  lands  at  a 
specified  price  with  an  option  to  the  agent 
to  purchase  for  himself  it  is  error  to  award 
to  the  agent  the  difference  between  the  price 
specified  and  the  price  for  which  he  might 
have  sold;  since  if  the  action  was  upon 
a  breach  of  a  contract  to  convey,  a  dif- 
ferent measure  of  damages  is  prescribed 
by  S.  D.  Rev.  Civ.  Codes,  §  2298,  and  if 
upon  breach  of  a  contract  of  employment 
to  procure  a  purchaser  of  real  property 
ready  and  willing  to  buy,  it  is  either  the 
commission  inserted  in  the  contract,  or 
reasonable  compensation  for  his  services. 
Dal  V.  Fischer,  20  S.  D.  426,  107  N.  W. 
534. 

14.  One  who  contracts  to  cut,  bale  and 
deliver  certain  hay  for  $4  per  ton  is  not 
entitled  to  recover  such  contract  price  tor 
the   portion   delivered,   where   he   fails   to 
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«oinptete  bis  contract,  but  is  entitled  to 
lecover  only  for  the  value  of  his  services 
as  proved.  Woodford  v.  Kelley,  18  S.  D. 
«]5,  101  N.  W.  1069. 

15.  Under  a  contract  for  services  at  a 
sum  certain  per  week,  with  an  additional 
mm  per  week  if  the  services  be  continued 
for  one  year,  the  stipulated  additional  sum 
cannot  be  recovered  for  the  time  actually 
worked,  where  the  servant  has  within  the 
year,  by  unjustificable  conduct,  caiued  his 
discharge.  McGregor  v.  Harm,  —  N.  D.  — , 
30  L.R.A.(N.S.)    U49,   125   N.   W.   885. 

16.  Evidence  that  defendants,  who  on  ac- 
«ouiit  of  illness  were  obliged  to  abandon  a 
contract  to  perform  farm  work,  were  not 
obliged  to  do  all  the  work  and  that  the 
time  spent  in  securing  other  laborers  would 
have  been  necessary  regardless  of  plaintiff's 
breach  of  contract,  is  sufficient  to  warrant 
the  jury  in  disregarding  the  employer's 
counterclaim  for  damages  on  that  account 
when  sued  for  the  value  of  the  services 
actually  performed.  Stolle  v.  Stuart,  21 
S.  D.  643,  114  X.  W.  1007. 

3.  As  to  Real  Property. 

17.  As  a  general  rule,  the  measure  of 
damages  in  an  action  by  a  vendee  for  mon- 
ey paid  on  the  contract  is  the  money  paid 
with  interest  if  the  vendor  retains  posses- 
.■tion,  and  without  interest  if  the  vendee 
iuis  possession  Kicks  v.  State  Bank,  12 
^■.  D.  576,  98  N.  W.  408. 

[Cited  in  notes  in  106  Am.  St.  Bep.  976, 
on  measure  of  vendee's  damages  on 
breaoh  of  contract  to  convey  realty; 
16  L.R.A.(N.S.)  769,  on  damages  tor 
breach  of  contrtict  to  convey  realty.] 

4.  8ale»;  Warranty. 

Evidence  as  to  damages  from,  see  Evidence, 
711. 

c  Buyer's  Failure  to  Complete  Purchase, 

18.  The  measure  of  damages  arising  from 
t-.e  refusal  of  a  purchaser  of  personal  prop- 
erty to  execute  notes  for  the  purchase  price 
is  the  contract  price  for  which  the  notes 
were  to  be  given.  Kelly  v.  Pierce,  16  N.  D. 
234,  12  L.R.A.(N.S.)    180,  112  N.  W.  995. 

19.  K.  D.  Rev.  Codes  1899,  §  4988,  pre- 
seribing  the  rule  of  damages  upon  failure 
to  accept  and  pay  for  personal  property, 
the  title  to  which  is  not  vested  in  the  ven- 
dee, is  not  applicable  as  a  rule  of  damages 
where  the  property  has  been  delivered  to 
the  vendee.  Dowagiac  Mfg.  Co.  v.  Mahon, 
33  N.  D.  516,  101  N.  W.  903. 

20.  A  vendor  cannot  sue  to  recover  the 
purchase  price  of  personal  property  upon 
a  contract  wherein  the  vendor  expressly 
retains  the  title  thereto,  as  S.  D.  Rev. 
Civ.  Code,  g  2303,  makes  the  measure  of 
damages  for  the  breach  of  such  a  con- 
tract the  excess,  if  any,  of  the  amount 
due  from  the  buyer  under  the  contract, 
■over  the  value  to  the  seller  together  with 
the  difference  in  the  carriage  expense. 
Dowagiac  Mfg.  Co.  v.  White  Rock  Lumber 


&  Hardware  Co.  18  &  T>.  lOS,  99  N.  W.  854. 
[Cited    in    note    in    68    L.R.A.    105,    on 
remedy  of  conditional   vendor   for  re- 
fusal to  accept.] 

21.  The  measure  of  damages  fixed  by  S. 
D.  Civ.  Code,  §  2303,  in  actions  for  breach 
of  a  buyer's  agreement  to  accept  and  pay 
for  personal  property,  the  title  to  which 
is  not  vested  in  him,  being  the  excess,  if 
any,  of  the  amount  due  the  seller  from 
the  buyer  under  the  contract,  does  not  ap- 
ply to  an  action  to  recover  the  balance 
of  the  purchase  price  under  a  contract  for 
the  sale  of  a  s'teel  safe,  for  $825  and  a  sec- 
ond hand  safe  and  time  lock,  title  to  re- 
main in  the  vendor  till  paid  for,  where  the 
safe  was  delivered  and  accepted  but  the 
second  hand  safe  was  never  delivered  to 
the  vendor  and  the  action  is  for  the  $375 
represented  by  such  old  safe.  Manganese 
Steel  Safe  Co.  v.  First  State  Bank,  —  S. 
D.  — ,  126  N.  W.  572. 

22.  On  breach  of  a  contract  to  buy  cattle 
at  four  cents  a  pound  at  K.  and  which  were 
resold  by  the  seller  at  C.  for  less,  the 
measure  of  damages  being  under  the  Cod« 
the  excess  of  the  price  over  the  receipts 
netted  to  the  seller  plus  the  excess  of  ex- 
penses incurred  over  what  should  have  been 
incurred,  it  was  proper  for  the  jury  to 
allow  the  diflTerence  on  the  basis  of  the 
market  price  at  U.,  the  asumed  place  of 
delivery,  at  the  time  of  the  resale  as  such 
prices  were  found  by  the  jury.  Olson  v. 
Rydl,  —  8.  D.  — ,  126  N.  W.  587. 

23.  Where  the  plaintiff  sold  and  delivered 
farm  machinery  to  the  defendant,  to  be  sold 
by  the  latter  under  a  contract  reserving 
title  in  the  plaintiff  till  sold  by  the  de- 
fendant or  settled  for,  and  the  defendant 
sold  part  of  the  machinery  and  settled  for 
that  part,  such  partial  sale  or  settlement 
did  not  vest  title  to  the  remainder  in  the 
defendant  so  that  under  S.  D.  Civ.  Code, 
§  2303,  the  measure  of  damages  for  breach 
of  the  contract,  became  the  excess,  if  any, 
of  the  amount  due  from  the  defendant  un- 
der the  contract  over  the  value  of  the  prop- 
erty to  the  seller,  and  is  not  the  contract 
price.  Dowagiac  Mfg.  Co.  v.  White  Rock 
Lumber  &  Hardware  Co.  —  S.  D.  — ,  128 
N.  W.  334,  affirming  on  rehearing  18  S.  D. 
105,  99  N.  W.  864. 

6.  Breach  of  Warranty. 

Evidence   as    to    amount   of   damages,   see 

Evidence,  699. 
Instruction  as  to,  see  Trial,  396,  397. 
See  also  Sale,  66. 

24.  In  an  action  for  breach  of  warranty 
in  the  sale  of  a  traction  engine,  the  breach 
consisting  of  defects  in  the  flues,  the  meas- 
ure of  damage  was  the  difference  in  value, 
at  the  time  of  purchase,  between  the  en- 
gine as  it  was  and  its  value  if  it  had  been 
as  warranted.  Cavanagh  v.  A.  W.  Stevens 
Co.  —  S.  D.  — ,  123  N.  W.  681. 

25.  Where  a  purchaser  of  a  traction  en- 
gine operates  the  engine  throughout  its 
first  season  and  does  a  good  fall's  work. 
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he  cannot  recoTer,  in  action  for  breach  of 
warranty  in  which  he  alleges  that  the  fluea 
were  defective,  the  full  amount  for  re- 
placing such  flues.  Cavanagh  v.  A.  W. 
Stevens  Co.  —  S.  D.  — ,  123  N.  W.  681. 

26.  Where  plaintiff  purchased  a  traction 
engine  under  a  warranty  that  it  would  burn 
straw,  and  was  furnislied  with  an  engine 
that  would  burn  coal  only,  which  plaintiff 
discovered  within  three  days  from  tne  time 
he  started  the  engine,  he  could  recover  as 
damages  the  excess  of  the  market  value 
of  the  straw  burner  over  that  of  the  coal 
burner  at  the  -  time  of  delivery.  Cavanagh 
v.  A.  W.  Stevens  Co.  —  S.  D.  — ,  123  N. 
W.  681. 

27.  In  an  action  by  a  purchaser  of  a 
traction  engine  for  breach  of  warranty  in 
being  furnished  a  coal  burner  instead  of 
a  straw  burner,  it  was  error  for  the  court 
to  allow  plaintiff  to  testify  as  to  the  extra 
expense  of  burning  coal  over  the  burning  of 
straw,  where  plaintiff  had  retained  said 
engine  for  six  years  and  it  had  performed 
good  work  during  that  time,  and  there  was 
nothing  to  .show  but  that  it  would  con- 
tinue to  perform  good  work  as  long  as, 
or  longer  than  a  straw  burner  would ;  as  the 
measure  of  damages  was  the  difference  in 
market  value  of  tne  machine  received  from 
that  of  a  straw  burner.  Cavanagh  v.  A.  W. 
Stevens  Co.  —  S.  D.  — ,  123  N.  W.  681. 

28.  Since  in  an  action  for  breach  of  an 
implied  warranty  of  the  soundness  and 
merchantability  of  machinery,  the  measure 
of  damages  under  S.  D.  Civ.  Code,  §  2305, 
is  the  difference  between  what  the  same 
would  have  been  worth  if  as  warranted  and 
what  it  was  actually  worth,  it  was  error 
for  the  court  to  charge  that  the  plaintiff 
might  recover  such  amount  as  he  was  dam- 
aged by  the  defects  of  the  machinery,  if 
he  did  not  know  of  the  terms  contained 
in  the  defendant's  catalogue,  which  pro- 
vided that  the  latter  would  be  liable  only 
for  the  value  of  the  defective  machinery, 
and  in  no  case  would  they  be  liable  for 
any  damages  beyond  that  value,  and  no 
charges  for  labor  or  expenses  required  to 
repair  the  defective  machinery,  or  oc- 
casioned by  them.  Cfaristiernson  v.  Hendrio 
&  B.  Mfg.  &  Supply  Co.  —  S.  D.  — ,  128  N. 
W.  603. 

29.  The  measure  of  damages  for  breach 
of  an  implied  warranty  of  machinery,  is 
that  provided  by  S.  D.  Civ.  Code,  §  2305, 
which  provides,  that  the  detriment  caused 
by  the  breach  of  warranty  of  the  quality 
of  personal  property  is  deemed  to  be  the 
excess,  if  any,  of  the  value  which  the  prop- 
erty would  have  had  at  the  time  to  which 
the  warranty  referred,  if  it  had  been  com- 
plied with,  over  its  actual  value  at  that 
time..  Cbristiernson  v.  Eendrie  &  B.  Mfg. 
&  Supply  Co.  —  S.  D.  — ,  128  N.  W.  603. 

30.  In  addition  to  the  excess  of  the  value 
which  the  property  Sold  would  have  had 
at  the  time  to  which  the  warranty  referred, 
if  it  had  been  complied  with,  over  its  actual 
value  at  that  time,  the  plaintiff  may  re- 
cover for  a  breach  of  warranty  on  the  sale 
of  horses  warranted  against  an  infectious 


disease,  cost  of  medicine,  feed,  and  attend- 
ance, between  the  time  of  sale  and  the  date 
when  the  state  veterinarian  killed  such  an- 
imals because  of  such  infection.  Larson  v. 
Calder,  16  N.  D.  248,  113  N.  W.  103. 

31.  Where  plaintiff  purchased  from  de- 
fendant a  stallion  under  a  representation 
that  it  was  a  standard  bred  Clydesdale 
stallion,  and  gave  plaintiff  a  certificate  of 
pedigree,  but  said  certificate  was  a  forgery 
and  fraudulent  and  said  stallion  not  of 
the  breed  represented  and  was  practically 
worthless,  the  court  properly  charged  the 
jury,  in  an  action  on  such  false  representa- 
tion, as  to  the  measure  of  damages:  that 
in  ascertaining  the  value  of  the  horse  as 
he  would  have  been  had  he  been  of  pure 
stock  it  was  not  necessary  that  they  should 
take  the  price  at  which  he  was  sold,  as 
plaintiff  was  entitled  to  receive  the  bene- 
fit of  such  a  horse  as  was  indicated  by  the 
purported  certificate  of  pedigree,  even 
though  he  was  worth  more  than  the  amount 
set  out  in  the  complaint,  but  limited  to  the 
damages  as  set  up  in  the  complaint.  Mc- 
Cabe  V.  Desnoyers,  20  S.  D.  681,  108  N. 
W.  341. 

5.  As  to  Telegrams. 

32.  The  cost  of  an  unnecessary  journey 
is  the  natural  result  of  failure  to  transmit 
a  telegram, — "L.  coming,  if  not  too  late, 
answer  where  to  go," — the  telegraph  com- 
pany having  been  told  that  it  was  an  im- 
portant message.  Lothian  v.  Western  V. 
Teleg.  Co.  —  8.  D.  — ,  126  N.  W.  621. 

33.  For  the-  breach  of  legal  duty  to 
promptly  send  a  tel^rram  the  measure  of 
damages  is  all  detriment  suffered,  whether 
it  could  have  been  anticipated  or  not,  such 
being  an  ex  delicto  wrong.  Lothian  t. 
Western  U.  Teleg.  Co.  —  S.  D.  — ,  126  N. 
W.  621. 

34.  A  verdict  for  $100.00  is  sustained 
by  evidence  that  a  repeated  message  wa» 
sent  at  a  cost  of  $2.10  and  nothing  done 
with  it  for  five  days,  the  contract  providing 
that  the  damages  should  not  exceed  fifty 
times  the  sum  paid  for  transmission;  and 
where  if  it  had  been  an  unrepeated  one  the 
delay  was  presumptive  gross  negligence  and 
the  consequent  loss  was  the  cost  of  a  rail- 
road journey  equal  to  or  more  than  $100.00. 
Lothian  v.  Western  U.  Teleg.  Co.  —  S.  D. 
— ,  126  N.  W.  621. 

6.  Penalties  or  Liquidated  Damages. 

Construction   of  contract  as   to,   see   Con- 
tracts, 102. 
See  also  Contracts,  117. 

35.  If  an  agreement  fixes  the  same  sum 
as  damages  for  a  breach  in  a  minor  par- 
ticular as  for  a  total  breach  regardless  of 
the  lesser  amount  of  detriment  apt  to  ensue 
from  such  partial  breach  as  compared  to 
the  loss  from  an  entire  failure  to  comply, 
the  stipulation  will  be  construed  to  be  one 
for  a  penalty,  and  therefore  void.  Ray- 
mond T.  Edelbiock,  15  N.  D.  231,  107  N.  W. 
194. 
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36.  The  amount  stipulated  as  liquidated 
damages  in  a  contract  for  cutting,  bailing 
and  deliTering  hay,  will  be  allowed  as  the 
damages,  to  the  exclusion  of  all  other  dam- 
ages, in  an  action  to  recover  the  value 
of  the  services  rendered  on  a  breach  of 
■aid  contract,  where  no  question  is  raised 
«s  to  the  validity  of  such  stipulation. 
Woodford  v.  Kelley,  18  S.  D.  815,  101  N. 
W.  1069. 

37.  The  parties  to  a  mining  contract  may, 
under  S.  D.  Rev.  Civ.  Code,  1903,  §  1276, 
agree  upon  the  -amount  of  damages  that 
a  breach  thereof  would  occasion,  on  account 
of  the  great  difficulty  of  ascertaining  the 
actual  damages.  Smith  v.  Detroit  &  D. 
Gold  Min.  Co.  17  S.  D.  413,  97  N.  W.  17. 

b.  Torts  and   Vegligenoe  Oenerally. 

Exemplary  damages,   see  supra,  4-6. 

Double  damages  for  fires  set  by  locomotives, 
see  infra,  80. 

Double  damages  for  stock  killed  on  rail- 
road track,  see  infra,  81,  82. 

Estoppel  to  claim  greater  amount  by  state- 
ment of  claim  for  killing  of  horse  on 
railroad  track,  see  Estoppel,  21. 

Burden  of  proving  amount  of  damages  from 
wrongful  sale  of  liquor  to  plaintiff's 
husband,  see  Evidence,  231. 

Opinion  evidence  as  to  amount  of  damages, 
see  Evidence,  473. 

Qnestion  for  jurv  as  to  amount  of,  see 
Trial,  169. 

38.  Defendants,  in  a  sale  of  bank  stock 
to  plaintiff,  guarantied  that  it  was,  when 
estimated  by  the  assets  and  liabilities  of 
the  bank  as  disclosed,  of  a  certain  value. 
In  the  computation,  unearned  interest  upon 
bills  receivable  was  included  as  an  asset. 
The  trial  court  awarded  plaintiff  the  differ- 
ence between  the  actual  value  and  the  value 
resulting  from  the  erroneous  computation. 
Held:  proper  and  correct.  Robertson  v. 
Moses,  15  N.  D.  351,  108  N.  W.  788. 

Of  bank. 

30.  If  a  bank  violates  instructions  or  is 
guilty  of  negligence  or  misconduct  and  fails 
to  collect  a  claim  sent  to  it  for  collection, 
it  will  be  liable  only  for  the  actual  loss 
caused  by- its  negligence  or  misconduct.  A. 
6.  Becker  k  Co.  v.  First  Nat  Bank,  15 
U.  D.  279,  107  N.  W.  968. 
Of  broker. 

40.  A  principal  assuming  interest  bear- 
ing notes  secured  by  mortgage,  which  notes 
by  neglect  of  his  broker  were  represented 
to  bear  a  certain  sum  as  principal,  ac- 
crued interest  and  taxes,  may  recover  from 
the  broker  all  paid  above  such  sum  which 
was  a  legal  obligation  by  reason  of  the 
•ssnmption  which,  in  the  absence  of  any 
notice,  included  seven  per  cent  on  over 
due  interest.  Hinrichs  v.  Brady,  23  S.  D. 
250,  121  N.  W.  777. 

41.  A  principal  bought  land  through  a 
hroker  assuming  a  mortgage.  There  were 
•everal  notes  of  which  the  first  was  sup- 
posed to  have  been  paid.    It  was  partially 


paid  and  bore  an  increased  rate  after  ma- 
turity for  which,  having  had  no  notice  the 
principal  was  not  liable;  but  to  the  accrued 
part  of  which  payments  were  applicable. 
Owing  to  the  broker's  neglect  the  principal 
wa«  obliged  to  pay  the  balance  due.  Held 
he  might  recover  the  amoimt  of  principal 
debt  legally  due  when  he  assumed  the  debt 
plus  the  contract  rate  of  which  he  had 
notice  computed  till  the  time  of  payment. 
Hinrichs  v.  Brady,  23  S.  D.  250,  121  N. 
W.  777. 
Of  Inanranoe  sigeat. 

42.  The  measure  of  damages  in  an  ac- 
tion by  an  insurance  company  against  its 
agent  for  loss  sustained  because  of  his  negli- 
gent failure  to  comply  with  instructions  to 
reduce  a  certain  policy  to  a  specified  amount 
is  the  amount,  with  interest,  which  the  com- 
pany was  obliged  to  pay  to  the  insured  un- 
der the  policy,  over  and  above  what  it  would 
have  been  obliged  to  pay  had  the  instruc- 
tions been  complied  with.  Queen  City  F. 
Ins.  Co.  v.  First  Nat.  Bank,  18  N.  D.  603, 
22  L.R.A.(N.S.)   509,  120  N.  W.  645. 

e.  Deceit;  FaUe  RepreeentationB. 

43.  The  measure  of  damages  for  misrep- 
resenting the  price  paid  for  an  article  by 
the  vendor,  in  a  contract  for  the  sale  there- 
of, wherein  he  agreed  to  sell  for  the  price 
at  which  he  purcliased,  and  thereby  induced 
the  purchaser  to  pay  a  greater  sum  than 
was  paid  by  the  vendor,  is  the  difference 
between  the  price  which  he  paid  and  that 
which  he  represented  he  paid  and  received 
from  his  vendee.  Page,  Farmers'  Elevator 
Co.  V.  Thompson,  —  JT.  D.  — ,  126  N.  W. 
1009. 

44.  In  an  action  to  recover  the  amount  of 
notes  given  by  the  plaintiff  in  payment 
for  a  threshing  machine  and  for  expenses 
incurred  in  defending  an  action  on  one  of 
the  notes,  evidence  of  the  amount  expended 
on  the  trial  of  the  action  involving  one  of 
the  notes  was  admissible  as  the  plaintiff 
was  entitled  to  recover  for  the  damages 
sustained  by  reason  of  the  fraudulent  rep- 
resentations of  the  defendant's  agent  which 
induced  the  giving  of  the  notes.  Recten- 
baugh  V.  Northwestern  Port  Huron  Co.  22 
S.  6.  410,  118  N.  W.  697. 

45.  In  an  action  to  recover  damages  for 
fraudulent  representations  by  which  the 
plaintiff  was  induced  to  exchange  real  prop- 
erty for  stock  in  a  corporation,  the  measure 
of  recovery,  in  the  absence  of  a  claim  for 
special  or  exemplary  damages,  is  the  differ- 
ence in  value  between  what  was  received  or 
parted  with,  as  the  -lase  may  be,  and  what 
would  have  been  received  or  parted  with, 
had  the  representations  been  true,  where  he 
affirmed  the  contract  after  discovering  the 
deceit  Beare  v.  Wright,  14  N.  D.  26,  69 
L.R.A.  409,  103  N.  W.  632,  8  A.  &  E.  Ann. 
Cas.  1057. 

[Cited  in  note  in  123  Am.  St  Rep.  786, 
on  measure  of  damages  for  fraudulent 
representations  including  contract  for 
aale  or  exchange  of  land.] 
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d.  Extent  of  Carrier's  Liability/. 


46.  In  an  action  against  a  carrier  foi 
injuries  to  liorses,  received  in  the  course 
of  transportation,  the  proper  measure  of 
damages  is  the  difference  between  what  the 
horses  would  sell  for  if  uninjured,  and  what 
thev  did  sell  for  after  injury.  Berry  v. 
Chicago,  M.  &  St.  P.  R.  Co.  —  S.  D.  — , 
124  N.  W.  859. 

e.  Personal  Injuries. 

Effect  of  aggravation  of  damages,  see  infra, 

78. 
Presumptions  as  to,  on  appeal,  see  Appeal 

and  Error,  485. 
Prejudicial  error  in  instructions  as  to,  see 

Appeal  and  Error,  1031. 
Opinion  evidence  a.h  to  amount  of  damages, 

see  Evidence,  488. 
Admissibility   of   evidence   as   to,  see   Evi- 
dence, 766. 
Evidence  as  to  amount,  see  Evidence,  x.  f,  3. 
Error  in  instructions  as  to,  as  ground  for 

new  trial,  see  New  Trial,  18. 
New  trial  for  excessiveness  of  verdict,  see 

New  Trial,  27. 
Damages    allowable    under    pleading,     see 

Pleading,  43,  44. 
Instructions  as  to,  see  Trial,  319. 

47.  Inability  to  earn  wages  is  not  the 
sole  criterion  but  is  only  an  element  of 
damage  in  estimating  damages  for  personal 
injury.  Davis  v.  Holy  Terror  Min.  Co. 
20  S.  D.  399,  107  N.  W.  374. 

48.  In  an  action  for  personal  injuries, 
the  measure  of  damages  is,  under  S.  D.  Rev. 
Civ.  Code,  §§  2287,  2312,  the  amount  which 
will  compensate  for  all  the  loss  or  harm 
suffered  by  the  plaintiff,  in  person  or  prop- 
erty, proximately  caused  by  the  breach  of 
defendant's  obligation,  whether  such  loss 
or  harm  could  have  been  anticipated  or  not. 
Davis  v.  Holv  Terror  Min.  Co.  20  S.  D. 
399,  107  N.  W.  374. 

49.  In  an  action  for  personal  injuries, 
the  amount  recoverable  must,  within  the 
limits  of  compensation  for  proximate  detri- 
ment, depend  upon  the  circumstances  of 
each  peculiar  case,  and  is  left  to  the  good 
sense  and  discretion  of  the  jury;  and  the 
jury  in  making  the  estimate  should  take 
into  consideration  the  age  and  condition 
in  life  of  the  plaintiff,  the  physical  injury 
inflicted,  the  bodily  pain  and  mental  anguish 
endured,  all  expenses  incurred  in  the  treat- 
ment of  the  case;  whether  the  injury  is 
temporary  or  permanent,  whether  a  ca- 
pacity to  earn  money  has  been  reduced  by 
the  accident,  and  any  and  all  damages 
which  it  may  appear  from  the  evidence  have 
resulted  or  will  result  from  the  injury. 
Davis  V.  Holv  Terror  Min.  Co.  20  S.  D.  399, 
107  N.  W.  374. 

50.  Both  at  common  law  and  under  stat- 
ute N.  D.  Rev.  Codes  1899,  §§  4973,  4997, 
one  who  suffers  an  injury  for  the  wrongful 
act  of  another  may  recover  compensation 
for  all  detriment  proximately  caused  there- 
by, and  this  includes  compensation,  not  only 
for  past  detriment,  but  also  for  detriment 


resulting  after  the  commencement  of  the 
action  or  certain  to  result  in  the  future, 
and  whether  the  damages  alleged  are  gen- 
eral or  special  in  character.  Shoemaker  v. 
Sonju,  16  N.  D.  518,  108  N.  W.  42,  11  A. 
&.  E.  Ann.  Cas.  1173. 
Instamoes  of  amount. 

51.  A  verdict  of  $1,250  for  personal  in- 
juries received  in  a  collision  at  a  railroad 
crossing,  in  which  the  plaintiff's  head,  back, 
shoulder  and  legs  were  injured,  was  not  so 
excessive  as  to  indicate  passion  and  preju- 
dice on  the  part  of  the  jury.  Hollinshead 
v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
—  N.  D.  — ,  127  N.  W.  993. 

52.  A  verdict  of  $2,450  damages  without 
interest,  for  injuries  received  in  a  collision 
with  a  street  car  was  not  excessive  where 
since  the  accident  which  occurred  about 
three  years  before  the  plaintiff  had  been 
unable  to  pursue  any  steady  employment. 
Acton  V.  Fargo  &  M.  Street  R.  Co.  —  N.  D. 
— ,  129  N.  W.  225. 

53.  A  verdict  for  $10,000  was  not  exces- 
sive in  an  action  for  personal  injuries  re- 
ceived by  a  miner,  from  defective  machin- 
ery, where  the  evidence  disclosed  that  at 
the  time  of  the  accident  he  was  26  years 
of  age,  with  an  expectancy  of  38  years: 
that  he  was  in  good  health,  sound  in  body 
and  limb,,  weighed  about  160  pounds,  and 
was  earning  $3.50  a  day;  that  in  conse- 
quence of  the  accident  he  was  unconscious 
for  several  hours  and  confined  to  his  bed 
for  about  5  weeks,  during  which  time  he 
suffered  intense  physical  pain  and  great 
mental  anguish,  fearing  he  might  never 
again  be  able  to  support  his  wife,  who  was 
ill,  and  two  children,  who  were  of  tender 
years;  that  it  was  more  than  two  months 
before  he  could  perform  manual  labor  of 
any  kind;  that  at  the  time  of  the  trial  he 
weighed  not  to  exceed  135  pounds,  his 
hearing  was  seriously  impaired,  and  the  ef- 
fects of  the  bums  on  his  abdomen  and  leg 
resulting  from  the  accident  were  apparent 
and  permanent.  Davis  v.  Holy  Terror  Min. 
Co.  20  S.  D.  399,  107  N.  W.  374. 

f.  Death. 

Exemplary  damages,  see  supra,  7. 
Evidence  as  to  amount,  see  Evidence,  706, 

706. 
Sufficiency    of    evidence   as   to    amount   of 

damage,  see  Evidence,  976. 

64.  The  damages  recoverable  bj  a  fath- 
er for  the  death  of  a  minor  child  by  wrone- 
ful  act  is  the  probable  value  of  the  serv- 
ices of  the  child  during  minority  to  thp 
father,  considering  the  cost  of  support  and 
maintenance  during  the  early  and  helplcs-i 
part  of  its  life.  Scherer  v.  Schlaberji.  18 
N.  D.  421,  24  L.R.A.(N.S.)  520,  122  X.  \V. 
1000. 

56.  As  the  pecuniary  value  to  a  father 
of  the  life  of  a  female  child  three  months 
old  at  the  time  of  its  death,  alleged  to 
have  been  caused  by  negligence,  who  was 
dangerously  ill  at  the  time  the  negligent 
act  was  committed,  is  wholly  problematical 
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and  speculative,  no  damages  for  the  death 

can  be  recovered   from   the   one  guilty  of 

the  negligence.     Scberer   v.   Scblaberg,    18 

N.  D.  421,  24  L.ILA.(N.S.)  620,  122  N.  W. 

1000. 

Beath    due    to    Intozicatioii. 

36.  In  an  action  by  a  widow  against  a 
saloon-keeper  and  his  sureties  for  damages 
resulting  from  the  suicide  of  her  husband 
through  intoxication,  she  is  entitled  to  re- 
cover for  the  loss  of  support  after  his  death. 
Garrigan  v.  Kennedy,  19  S.  D.  11,  117  Am. 
St  Rep.  927,  101  N.  W.  1081,  8  A.  &  E. 
Ann.  C'as.  1125. 

g.  Conversion  of  Personal  Property. 

Treble  damages  for  malicious  destruction  of 
property,  see  infra,  83. 

Prejudicial  instruction  as  to,  see  Appeal 
and  Error,  3029. 

Burden  of  proof  as  to,  see  Evidence,  233. 

Propriety  of  finding  as  to  value  of  prop- 
erty converted,  see  Trial,  440. 

S7.  If  an  innocent  purchaser,  when  sued 
for  conversion  in  disposing  of  mortgaged 
property  requests  the  seller  to  defend  the 
action,  and  he  does  not,  the  purchaser  is 
entitled  to  recover,  in  addition  to  the 
amount  of  the  mortgage  and  costs,  special 
damages  for  a  reasonable  attorney's  fee 
when  pleaded  and  proven.  St.  Anthony  & 
D.  Elevator  Co.  v.  Dawson,  —  N.  D.  — , 
126  N.  W.  1013. 

68.  Special  damages  on  conversion  of 
property  are  allowed,  tmder  N.  D.  Rev. 
Codes  1905,  §  6685,  subd.  3,  only  when 
properly  incurred  in  pursuit  of  the  prop- 
erty. Aronson  v.  Oppegard,  16  N.  D.  595, 
114  N.  W.  377. 

59.  Advancements  made  to  others  under 
an  agreement,  are  not  proper  items  of  ex- 
pense in  recovering  the  property  in  an  ac- 
tion for  damages  for  the  conversion  of 
property  under  N.  D.  Rev.  Codes  1905, 
§  6385,  subd.  3.  Aronson  v.  Oppegard,  16 
N.  D.  595,  114  N.  W.  377. 

60.  The  expenses  paid  to  secure  the  re- 
lease of  a  lien  filed  by  a  farm  laborer  for 
wages,  was  not  a  proper  item  of  expenses 
in  recovering  the  property  in  an  action  for 
damages  for  the  conversion  of  property  un- 
<l<r  Eev.  Codes  1905,  §  6585,  subd.  3.  Aron- 
son V.  Oppegard,  16  N.  D.  695,  114  N.  W. 
377. 

61.  The  value  of  horses  at  the  time  of 
their  wrongful  taking,  and  the  value  of 
their  use  from  the  time  of  taking  until  the 
time  of  the  trial,  is  the  proper  measure  of 
damages  for  such  taking.  Benjamin  v. 
Boston,  16  S.  D.  569,  94  N.  W.  584. 

62.  Since  the  purchase  of  mortgaged 
wheat  and  a  mixing  thereof  with  other 
wh«it  in  an  elevator  is  not  a  conversion 
nntil  a  demand  is  made  by  the  mortgagee, 
the  measure  of  damages  is  the  value  at  the 
time  the  demand  is  made  or  the  highest 
price  between  that  time  and  the  time  of 
the  commencement  of  the  action,  if  com- 
menced with  reasonable  diligence,  and  not  I 
the  market  value  at  the  time  of  the  sale. ' 


Catlett  V.  Stokes,  21  S.  D.  108,  110  N.  W. 
84. 

63.  Where  in  an  action  for  the  value  of 
a  piano  taken  on  a  judgment  against  plain- 
tiff's husband,  and  for  exemplary  damages 
for  the  oppression  and  malice  in  the  taking, 
a  verdict  for  $500  was  not  excessive,  where 
the  value  of  the  piano  was  shown  to  be 
from  $300  to  $350,  and  the  evidence  justi- 
fied an  award  of  exemplary  damages. 
Bailey  v.  Walton,  —  S.  D.  — ,  123  N.  W. 
701. 

h.  Injury  to  Real  Property;  Trespass. 

1.  In  General. 

Treble  damages  for  forcible  ejectment  from 

real  property,  see  infra,  84,  85. 
Depreciation  in   value  by  eminent  domain, 

see  infra.  III.  i. 
Measure  of  damages  for  breach  of  contract 

as  to  realty,  see  supra,  III.  a,  3. 
Evidence  as   to  damages   from   destruction 

of  shade   trees,  see  Evidence,   709. 

64.  The  measure  of  damages  for  render- 
ing rented  land  unfit  for  cultivation  is  the 
rental  value  of  the  property,  although  the 
owner  was  to  receive  a  share  of  the  crop 
for  rental,  where  no  crop  was  in  fact  raised. 
Quinn  v.  Chicago,  M.  &  St.  P.  R.  Co.  23 
S.  D.  126,  22  L.R.A.(N.S.)  789,  120  N.  W. 
884. 

65.  The  measure  of  damages  for  the 
wrongful  destruction  of  shade  trees,  the 
separable  and  independent  value  of  which 
is  nominal,  is  the  difference  between  the 
value  of  the  land  before  and  after  the  de- 
struction. Cleveland  School  Dist.  v.  Great 
Northern  R.  Co.  -r  N.  D.  — ,  28  L.R.A. 
(N.S.)   757,  126  N.  W.  995. 

66.  In  an  action  to  determine  adverse 
claims  to  real  estate  under  N.  D.  Rev. 
Codes  1905,  chap.  31,  brought  by  the  ven- 
dor on  an  executory  contract  for  the  sale 
of  land,  the  plaintiff  cannot  recover  both 
for  the  value  of  the  crop  raised  after  for- 
feiture of  the  contract  by  the  vendee,  and 
for  the  use  and  occupation  of  the  land  on 
which  the  crop  was  raised,  after  severance 
of  such  crop  irom  the  land.  Golden  Val- 
ley Land  &  Cattle  Co.  v.  Johnstone,  —  N. 
D.  — ,  128  N.  W.  691. 

2.  Trespass. 

67.  N.  D.  Rev.  Codes  1905,  §  6582,  re- 
stricts a  recovery  in  cases  for  trespass  to 
damages  proximately  caused  by  the  tres- 
pass. Peterson  v.  Conlan,  18  N.  D.  205, 
119  N.  W.  367. 

68.  The  proper  measure  of  damages  for 
injury  to  real  estate  by  reason  of  trespass, 
is  the  difference  in  the  value  of  the  land 
before  and  after  the  trespass.  Chudy  v. 
Larkin,  —  S.  D.  — ,  129  N.  W.  765. 

i.  Depreciation  in  Value  hy  Eminent  Do- 
main. 

Right   to   compensation,   see   Eminent   Do- 
main, III. 
Presumption  as  to,  see  Evidence,  232. 
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Evidence  as  to  amount  of  damages  to  land,' 

see  Evidence,  710. 
Sufficiency   of   evidence   as   to   amount  of 

damage,   see  Evidence,  068. 
Instruction  as  to,  see  Trial,  416-418. 

69.  The  assessment  of  damages  liefore 
poBsesaion  is  taken,  under  S.  D.  Const,  art. 
0,  §  13,  providing  for  compensation  for 
taking  private  property  for  public  use, 
covers  and  includes  all  damages  accruing 
from  the  construction  of  a  railway,  wheth- 
er they  be  such  as  might  flow  from  a  con- 
tinuing trespass  and  might  involve  a  multi- 
plicity of  suits,  or  are  such  as  result  from 
a  direct  appropriation  of  or  injtiry  to  the 

roperty  itself.     Hyde  v.  Minnesota,  D.  & 
R.  Co.  —  S.  D.  — ,  123  N.  W.  849. 
Oondemaatlon  for  telephone  and  tele- 

Kvapli  line. 
Siifficiency  of  evidence  as  to  amount,  see 

Evidence,  966. 
Instruction  as  to,  see  Trial,  418. 
See  also  supra,  1. 

70.  The  measure  of  damages  for  injuries 
to  trees  growing  on  land  adjoining  land 
condemned  as  a  right  of  way  for  a  tele- 
phone and  telegraph  line  is  that  part  of 
the  depreciation  in  value,  at  the  time  of 
trial,  of  the  entire  tract  not  taken,  caused 
by  the  injuries  to  the  trees  thereon  con- 
sidered as  a  part  of  the  realty,  by  the  ap- 
propriation of  a  part  of  the  land  to  the 
uses  of  the  party  condemning.  Tri-State 
Teleph.  *  Tefeg.  Co.  v.  Cosgriff,  —  N.  D. 
— ,  26  L.R.A.(N.S.)   1171,  124  N.  W.  76 

71.  The  measure  of  damages  for  injuries 
to  trees  growing  on  land  condemned  as  a 
right  of  way  for  a  telephone  and  telegraph 
line  is  that  part  of  the  damage  sustained 
at  the  time  of  the  trial  by  the  property 
taken  which  was  caused  by  the  injuries  to 
the  trees.  Tri-State  Teleph.  &  Teleg.  Co. 
V.  Cosgriff,  —  N.  D.  — ,  26  L.R.A.(N.S.) 
1171,  124  N.  W.  76. 

72.  The  measure  of  damages  to  which  a 
property  owner  is  entitled  for  the  taking, 
in  an  adjoining  highway,  of  a  strip  of  land 
for  a  telephone  and  telegraph  line,  is  the 
present  value  of  the  owner's  interest  in  the 
land  actually  taken,  and  the  depreciation 
in  value  sustained,  at  the  time  of  the  trial, 
by  land  adjoining  that  taken,  by  the  ap- 
propriation to  the  uses  of  the  party  con- 
demning. Tri-State  Teleph.  &  Teleg.  Co. 
V.  Cosgriff,  —  N.  D.  — ,  26  L.R.A.(N.S.) 
1171,  124  N.  W.  75. 
Condemnation  for  graTeL 

73.  On  the  trial  of  an  action  for  con- 
demnation of  land  for  gravel,  the  OMmer  of- 
fered to  prove  the  value  per  yard  of  the 
gravel  and  sand  as  a  method  of  arriving  at 
the  value  of  the  land,  taken  in  conection 
with  an  estimate  of  the  number  of  cubic 
yards  of  gravel  and  sand  in  the  tract  to  be 
condemned.  The  offer  was  objected  to  as 
immaterial,  and  not  a  proper  measure  of 
damages.  Held:  the  trial  court  properly 
sustained  the  objection,  as  the  estimate  as 
to  the  number  of  cubic  yards  of  gravel  and 
sand  is  speculation  only,  and  would  afford 


no  true  or  reasonable  rule  as  to  the  value 
of  the  land.  Chicago,  M.  &  St  P.  R.  Co.  v. 
Mason,  23  S.  D.  564,  122  K.  W.  601. 

74.  In  an  action  to  assess  damages  on 
condemnation  of  land  for  gravel  by  a  rail- 
way corporation,  the  court  instructed  the 
jury  that  they  should  allow  the  owner  the 
full  market  value  of  the  tract  of  land 
taken  for  any  and  all  uses  to  which  said 
land  might  be  put,  in  view  and  in  the  light 
of  present  business  conditions,  and  those 
that  might  be  reasonably  expected  in  the 
immediate  future,  together  with  such  dam- 
ages as  appellant  might  suffer  to  the  re- 
maining portion  of  his  farm  by  reason  of 
having  such  tract  taken  therefrom.  Held: 
the  instructions  were  proper.  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Mason,  23  S.  D.  564, 
122  N.  W.  601. 

For  atreet  across  railroad  traok. 

75.  In  condemning  a  right  of  way  for  a 
street  across  railway  tracks,  the  railway 
company  may  recover  for  the  diminution 
in  value  of  its  exclusive  right  to  the  use 
for  railway  purposes  of  the  property 
sought  to  be  condemned,  caused  by  the  ex- 
tension and  use  of  the  street,  but  it  cannot 
recover  for  necessary  structural  changes, 
as  such  changes  are  imposed  by  the  statute, 
enacted  under  the  police  power  of  the  state, 
which  authorizes  the  laying  out  and  con- 
demnation of  land  for  the  street.  Grafton 
V.  St.  Paul,  M.  A  M.  R.  Co.  16  N.  D.  313, 
22  L.R.A.(N.S.)  1,  113  N.  W.  698,  16  A. 
&  E.  Ann.  Cas.  10. 

[Cited  in  note  in  24  L.R.A.(N.S.)  1230, 
1233,  on  necessity  and  measure  of  com- 
pensation, upon  laying  out  street  across 
railway  property.] 

j.  Loss   of  Profit*. 
Evidence  as  to,  see  Evidence,  699. 

76.  The  measure  of  an  agent's  loss  where 
the  principal  refuses  to  convey  to  a  per- 
son willing  to  purchase  on  the  principal's 
terms  is  the  profit  she  would  have  made 
had  the  sale  been  consummated.  Canfield 
V.  Orange,  13  N.  D.  622,  102  N.  W.  313. 

77.  A  real  estate  dealer  under  a  contract 
whereby  the  dealer  had  the  right  to  fix  the 
selling  price  of  the  land,  provided  it  was 
not  less  than  a  certain  amount,  having 
been  prevented  by  the  landowner  from  mak- 
ing sales  is  entitled  to  the  profits  he  would 
have  made  had  the  offers  been  acepted,  and 
sales  approved  by  the  landowner.  Young 
v.  MetcaU  Land  Co.  18  N.  D.  441,  122  N. 
W.  1101. 

k.  Aggravation  of  Damages. 

Evidence  in  mitigation  of  damages,  see  Evi- 
dence, X.  f,  6. 

Mitigation  of  damages  from  libel  or  slan- 
der, see  Libel  and  Slander. 

Sufficiency  of  evidence  as  to  damages  re- 
sulting from  prairie  fires,  see  Evidence, 
967. 

78.  The  aggravation  of  the  consequences 
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of  «  peraonal  injury  by  the  nae  of  opiates, 
taken  under  the  direction  of  a  reputable 
phrsician  to  alleviate  the  pain  resulting 
from  the  injury,  is  not  a  defensive  fact  in 
an  action  to  recover  damages  for  the  in- 
jury, for  the  necessity  for  the  use  of  the 
opiates  arises  in  such  case  from  the  n^- 
ligent  act  causing  the  injury,  and  not  from 
any  negligence  of  the  person  injured.  Pyke 
T.  JamertowB,  16  N.  D.  157,  107  N.  W. 
359. 


IV.  DouELs  Ain>  Tbebu  Daiuoxs. 

Provision  for  double  liability  of  railroad 
company  as  denial  of  equal  protection, 
see  Constitutional  Law,  41,  42. 

Provision  for  double  damages  againsjt  rail- 
road company  as  denial  of  due  process, 
see    Constitutional    Law,    52-64. 

Direction  of  verdict  in  action  for  treble 
damages  for  use  and  occupation,  see 
Trial,  262. 

For  taking  of  usury,  see  Usury,  10. 

See  also  Bailroads,  13,  18,  19. 

79.  The  court  in  entering  judgment  is 
aatborized  to  double  the  damages  allowed 
by  the  verdict,  where  the  statute  allows 
double  damages  and  the  findings  make  it 
absolutely  certain  that  the  jury  allowed 
only  single  damages.  Jensen  v.  South  Da- 
koU  C.  R.  Co.  —  S.  D.  — ,  —  L.R.A.(N.S.) 
-,  127  N.  W.  660. 

80.  In  order  for  a  railway  company  to 
reteaae  itself  from  the  liability  to  pay 
doable  damages  as  provided  in  S.  D.  Sess. 
Laws  1907,  chap.  216,  it  must  make  the 
offer  therein  provided  for  within  the  60 
days  prescribed  by  the  statute,  and  having 
failed  to  do  so,  the  making  of  the  offer 
after  the  expiration  of  that  time  is  of  no 
mote  effect  than  if  no  offer  of  settlement 
had  been  made  at  all.  Krumm  v.  South 
DakoU  C.  R.  Co.  —  S.  D.  — ,  127  N.  W. 
65S. 

Tn  stoek  killed  cm  railroad  rlgltt  of 
way. 

8L  S.  D.  Sess.  Lawa  1907,  e.  218,  im- 
posing a  double  liability  on  railway  com- 
ptnies  for  stock  killed  on  their  tracks  from 
failure  to  maintain  fences  and  cattle 
gnards,  is  constitutional.  Lidel  v.  South 
Dakota  C.  R.  Co.  —  S.  D.  — ,  127.  N.  W. 
<53. 

82.  In  an  action  against  a  railway  com- 
pany for  double  damages  for  stock  killed 
on  its  track  because  of  failure  to  maintain 
fences  and  cattle  guards,  it  is  proper  prac- 
ti«s  for  the  jury  to  render  a  verdict  for 
single  damages,  only,  'and  the  court  is  then 
anUiorized  to  double  them.  Lidel  v.  South 
Dakota  C.  R.  Co.  —  S.  D.  — ,  127  N.  W. 
653. 

Far  aalleloiia  dea  true  Hon  of  property. 

83.  Under  S.  D.  Rev.  Pen.  Code,  §  712, 
which  provides  that  every  person  who  ma- 
licioosly  injures  or  destroys  property  not 
Us  own  is  guilty  of  a  misdemeanor,  and 


in  addition  thereto  liable  for  treble  dam- 
ages to  the  owner  of  the  destroyed  prop- 
erty, where  the  person  in  possession  of  the 
property  destroyed  was  not  the  owner 
thereof,  he  was  not  entitled  to  recover  the 
treble  damages  provided.  Scott  ▼.  Trebil- 
cock,  21  8.  D.  333,  112  N.  VV.  847. 
For  foreible  •Jeetment  from  real 
property. 

84.  An  action  cannot  be  maintained  \xn- 
der  S.  D.  Rev.  Civ.  Code,  §  2322,  providing 
that  in  actions  for  forcibly  ejecting  or  ex- 
cluding a  party  from  the  possession  of  real 
property,  the  measure  of  damages  is  three 
times  such  a  sum  as  would  compensate  for 
the  detriment  caused  by  the  act  complained 
of,  where  the  person  in  possession  was 
holding  the  property  under  claim  of  right. 
Baldwin  v.  ijohl,  23  S.  D.  395,  122  N.  W. 
247. 

85.  To  authorize  a  recovery  of  treble 
damages  for  a  forcible  ejectment  from  real 
property,  under  N.  D.  Rev.  Codes,  §  6007, 
it  is  necessary  that  the  entry  shall  be  for- 
cible, but  it  is  not  necessary  that  the  force 
shall  be  actually  applied.  It  is  enough  it 
it  is  present  and  threatened,  and  is  justly 
to  be  feared.  Wegner  v.  Lubenow,  12  N. 
D.  96,  95  N.  W.  442. 


V.  Editobiai,  Notbs. 

PonltlTe  or  exemplary. 

Exemplary  or  punitive  damages.    11  Am. 
St.  Rep.  65;   28  Am.  St.  Rep.  870. 
Allowance  of  exemplary  damages. 

50   Am.  Dec.  767. 
When  exemplary  damages  are  allowable. 
27  Am.  Dec.  685. 
Exemplary  damarcs  for  act  of  agent  or 
servant.     62  Am.  Dec.  370;   101  Am.  St. 
Rep.   781. 
Exemplary  damages  against  corporations. 
59  Am.  St.  Rep.  589. 
Liability  for  punitive  damages  for  main- 
taining nuisance.         3  L.R.A.(N.S.)    1119. 
Refusal  of  conductor  to  listen  to  passen- 
ger's   explanation    as    justifying    p«uitive 
damages  for   expulsion. 

17  L.R.A.(N.S.)   344. 
Punitive  damages  for  wanton  failure  to 
transport  baggage.       9  L.R.A.(N.S.)   1218. 
Necessity  of  actual  malice  to  justify  ex- 
emplary  damages   for   tort. 

16  L.R.A.(N.S.)   440. 
Expense  of  litigation  as  element,  or  as 
limit,  of  punitive  or  exemplary  damages. 
4   L.R.A.(N.S.)    907. 
Exemplary    damages   in    action   for   ma- 
licious prosecution  or  abuse  of  process  in 
suing  out  attachment  for  collection  of  debt 
only?  29    L.R.A.(N.S.)    272, 

Measure  of  g*mtirtLUj' 

Measure  of  diunsges.      11  Am.  Dec.  520. 
Attorney's  fees  as  element  of  damages. 

8  Am.  St.  Rep.  168. 
Measure   of   damages   for  cancelation  of 
policy  on  assessment  plan. 

7  L.R.A.(N.S.)   1163. 
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Damage!  for  Itresoli  of  eontraot  (en- 
erally. 

Measure  of  damages  for  breach  of  con- 
tract. 21   Am.   St.   Rep.   121. 

Damages  for  breach  of  executory  con- 
tract. 42  Am.  Dec.  48. 

Measure  of  damages  for  breach  of  cove- 
nant. 99  Am.  Dec.  73. 

Right  to  recover  on  breach  of  contract, 
damages  which  obligee  was  compelled  to 
pay     third  person  in  consequence. 

18  L.R.A.(N.S.)   575. 

Loss  of  rents  as  damages  for  breach  of 
contract  to  install  elevator  or  other  equip- 
ment. 17  L.R.A.(N.S.)   1130. 

Measure  of  damages  for  breach  of  con- 
tract to  furnish  water  for  irrigation. 
19  L.R.A.(N.S.)  938;  31  Ii.R.A.(N.S.)  743. 

Measure  of  damages  for  breach  of  con- 
tract preventing  operation  of  industrial 
business  in  contemplation,  but  not  estab- 
lished. 19   L.R.A.(N.S.)    155. 

Damages  recoverable  for  breach  of  con- 
tract to  lend  money.    29  L.R.A.(N.S.)  194. 

Damages  for  breach  of  advertising  con- 
tract. 22   L.R.A.(N.S.)    272. 

Measure  of  damages  for  tenant's  failure 
to  repair,  in  action  after  expiration  of 
term.  10   L.R.A.(N.S.)    210. 

Measure  of  damages  for  improper  dis- 
cbarge of  servant.  43  Am.  Dec.  209. 

Measure  of  damages  for  vendee's  refusal 
to  complete  contract.  67  Am.  Dec.  276. 

Damages  for  breach  of  parol  contract  to 
convey  realty.  2  L.R.A.(N.S.)    713. 

Damages  for  breach  of  contract  to  pan- 
vey  realty.  16  Ii.R.A.(N.S.)    768. 

Measure  of  vendee's  damages  on  breach 
of  contract  to   convey  realty. 

106  Am.  St.  Rep.  964. 

Measure  of  damages  for  purchaser's  re- 
fusal to  accept  goods  specially  manu- 
factured. 4  L.R.A.(N.S.)  740;  18  L.R.A. 
(N.S.)    613. 

Loss  of  use  of  plant  as  element  of  dam- 
ages for  failure  to  deliver  material  to 
manufacturer.  3  L.R.A.(N.S.)   709. 

Rescission  for  seller's  fraud  as  affecting 
purchaser's  right  to  damages,  other  than 
loss  of  contract.         31   L.R.A.(N.S.)    910. 

DamaKes  for  breach  of  warranty. 

Damages  recoverable  for  breach  of  war- 
ranty of  title.  24  Am.  St.  Rep.  266. 

Measure  of  damages  for  breach  of  war- 
ranty of  soundness.  40  Am.  Dec.  303. 

Price  on  resale  as  affecting  measure  of 
damages  for  breach  of  warranty  as  to 
quality.  5  L.R.A.{N.S.)    1161. 

Personal  injuries  as  element  of  damages 
for   breach   of  warranty. 

3  L.R.A.(N.S.)    1047. 

Right  of  purchaser  of  goods  to  recover 
expense  of  defending  collateral  action,  as 
damages  for  breach  of  warranty. 

20  L.R.A.(N.S.)   492. 
Damaees  reeoTerable  on  bond. 

Recovery  in  excess  of  penalty. 

1  Am.  Dec.  338. 

Interest  beyond  penal  sum  named  in 
bond,  87  Am.  Dec.  745. 


Recovery  of  attorney's   fees   on   attadi> 
ment  and  similar  bonds. 

77  Am.   Dec.   155. 
Right,  in  action  on  bond,  to  recover  in- 
terest swelling  total  beyond  penalty. 

19    L.R.A.(N.S.)    84. 
Damaees  against  telegrapb  oompany. 
Elements  of  damages   in   action   against 
telegraph    companies. 

10  Am.  St.  Rep.  778. 
Measure   of   damages    against    telegraph 
companies    for    negligence. 

10  Am.  St.  Rep.  711. 
Elements  of  damages  recoverable  for  fail- 
ure to  transmit  and  deliver  telegrams. 

117  Am.  St.  Rep.  287. 
Damages  for  breach  of  company's   duty 
as  to  message  asking  for,  or  transmitting 
funds.  2  L.R.A.(N.S.)    1073. 

Liability  for  continued  physical  suffering 
of  sender  because  of  negligence  in  transmis- 
sion of  telegram.       11  L.R.A.(N.S.)    1149, 
Penalties  or  liquidated   damagea. 
Liquidated  damages  or  penalty. 

1  Am.  Dec.  331. 
Agreements  purporting  to  liquidate  dam- 
ages. 108  Am.  St.  Rep.  47. 
Effect  of  provision  for  forfeiture  of  siuns 
paid  or  retained  under  executory  contract, 
to  prevent  recovery  of  other  damages  after 
breach.  4   L.R.A.(N.S.)    765. 
Claim  based  on  breach  of  contract  to  de- 
liver goods  as  liquidated. 

9  L.R.A.(N.S.)    1134. 
Amount    stipulated     to    be    paid     upon 
breach  of  contract  for  support  as  penalty 
or  liquidated  damages. 

31  L.R.A.(N.S.)    937. 
Applicability  or  provision  for  stipulated 
damages  or  penalty  for  delay  where  entire 
contract  abandoned  or  repudiated. 

20  L.R.A.(N.S.)   360. 
Damages  for  tort*  and  negllgenee  gen- 
erally. 
Measure  of  damages  for  wrongful  levy. 

7  Am.  St.  Rep.  900. 
Damages  for  wrongful  or  malicious   at- 
tachment. 66  Am.  St.  Elep.  266. 
Expense  of  bringing  suit  as  part  of  com- 
pensatory damages  recoverable  in  tort  ac- 
tion.                             28   L.R.A.(N.S.)    761. 
Release  upon  recognizance  or  bail  as  af- 
fecting damages  for  false  imprisonment. 

22  L.R.A.(N.S.)   1196. 

Measure    of    damages    recoverable    from 

municipality    for    overflow    from    defective 

sewer  or  street.  29  L.R.A.(N.S.)   860. 

Damages  for  mutilation  of  corpse. 

6  L.R.A.(N.S.)    883. 

Elements  of  damage  in  slander  or  libel. 

72    Am.    Dec.    426. 

Damages  for  false  representatlona. 

Measure  of  damages  for  fraudulent  rep- 
resentations including  contract  for  sale  or 
exchange  of  land.       123  Am.  St.  Rep.  776. 

Measure  of  damages  for  fraudulent  rep- 
resentations  in   sale   of  realty. 

8  L.R.A.(N.S.)  804;  16  L.R.A.(N.S.)  818. 
Extent  of  carrier's  liability. 

Damages   incident   to   attempt   to   reach 
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destiiuitioii  aa  element  of  recovery  for  fail- 
ure to  stop  train  for  intending  paseenger. 
8  L.R.A.(N.S.)    880. 
Measure   of   damages    for   carrying    pas- 
senger  beyond    destination. 

17  L.H.A.(N.S.)  1226. 
Damages    recoverable   by   passenger   sub- 
mitting to  ejection  to  malce  case. 

9  L.R.A.(N.S.)   1060. 
Measure  of  carrier's  liability  for  prevent- 
ing exhibition  or  show  by  breach  of  con- 
tract of   carriage.       4   L.R.A.(N.S.)    669. 

Amount  of  carrier's  liability  for  loss  of 
goods.  2  L.R.A.(N.S.)    773. 

Measure  of  damages  for  carrier's  delay 
in  delivering  of  receptacles  for  perishable 
goods.  24  L.R.A.(N.S.)    134. 

Daaaces  for  personal  injnriea. 

Pecuniary  circumstances  of  parties  as 
affecting   measure   of   damages. 

67  Am.  Dec.  662-568. 

Miscarriage  as  element  of  damages. 

23  L.R.A.(N.S.)   345. 

Recovery  for  loss  of  time,  in  action  for 
injnry,  as  affected  by  contingent  character 
of  compensation.       8    L.R.A.(N.S.)     1228. 

Allowance  for  physician's  services  in  ac- 
tion for  injuries  without  evidence  of  value 
thereof.  19  L.R.A.(N.S.)    920. 

Daaaces  for  death. 

Measure  of  damages  for  causing  death. 
12  Am.  St.  Rep.  375-383. 

Measure  of  damages  for  death  of  rela- 
tive. 48  Am..  Dec.  637. 

Damages  recoverable  by  collateral  kin- 
dred for  negligent  killing  of  relative. 

11  L.R.A.(N.S.)   623. 

Elements  of  damages  recoverable  by 
child  tor  death  of  mother. 

19   L.R.A.(N.S.)    128. 

Whether  minor's  right  to  damages  for 
negligent  killing  of  parent  is  limited  to 
(eriod  of  minority. 

18  L.R.A.(N.S.)    1205. 

Eight  at  common  law,  to  recover  for  loss 
of  time  and  funeral  expenses  necessitated 
by  negligent    killing    of    wife. 

9L.R.A.(N.S.)  1193. 

Recovery  in  administrator's  action  for 
benefit  of  estate,  of  probable  accumulations 
of  deceased  as  damages  for  death. 

16  L.RjL(N.S.)   461. 

Daaaces  for  Injuries   to,   or  oonrer* 
■ioa   of,    personalty. 

Measure  of  damages  in  trover  where 
^ue  is  enhanced  by  wrongdoer. 

24   Am.   Dec.   70. 

Measure  of  damages  for  destruction  of 
property  having  no  market  value  at  time 
ud  place  of   destruction. 

62  Am.  St.  Rep.  791. 

Loss  of  time  aa  element  of  damages  for 
•festmction  or  loss  of  use  of  implements 
or  tools.  25  L.R.A.(N.S.)    635. 

Dtmages  recoverable  by  conditional  ven- 
dor from  third  person  who  converts  per- 
sonalty after  partial   payment. 

10  L.R.A.(N.S.)   458. 
Metsnre  of  damages  for  loss  or  destruc- 
tion of  manuscript,  legal  papers,  etc. 

8  LJt.A.(N.S.)    369.1 


Damacea  for  trespass  or  injnry  to  re- 
alty. 

Damages  recoverable  for  nuisances  and 
trespasses.  13  Am.  St.  Rep.  242. 

Measure  of  damages  for  occasional  flood- 
ing of  land.  3  L.R.A.(N.S.)  973. 

Extent  of  recovery  in  ejectment  by  ten- 
ants in  common  against  stranger. 

6  L.R.A.(N.S.)    710. 

Measure  of  damages  for  wrongful  cut- 
ting or  destruction  of  standing  timber. 

18  L.R.A.(N.S.)  244. 

Measure  of  damages  for  injury  or  de- 
struction of  trees  or  shrubbery  not  valu- 
able for  timber  or  firewood.  11  L.R.A. 
(N.S.)    930;    28   L.R.A.(N.S.)    757. 

Measure  of  damages  for  destruction  of 
perennial  crops.  23  L.R.A.(N.S.)   310. 

Measure  of  damages  for  injury  or  de- 
struction of  growing  crop.  12  L.R.A. 
(N.S.)   267;  27  L.R.A.(N.S.)   168. 

Measure  of  damages  for  allowing  land 
to   become   weed-infested. 

12  L.R.A.(N.8.)    88. 

Damases  In  eminent  domain. 

Measure  of  damages  in  eminent  domain. 
9  Am.  St.  Rep.  546;  88  Am.  Dec.  113. 
Consequential    injuries    through    author- 
ized work.  53  Am.  Dec.  366. 
Elements  of  damages   allowable  in  emi- 
nent  domain   proceedings. 

85  Am.  St.  Rep.  292. 
Damages     recoverable     for     injuries     by 
operation   of  railroad  which  has  exercised 
right   of   eminent   domain. 

6  Am.  St.  Rep.  637. 
Recovery    of    damages    for    vacation    of 
street.  46  Am.  St.  Rep.  496. 

Loss  of  customers  as  element  of  dam- 
ages from  obstruction  of  highway. 

13  L.R.A.(N.8.)   253. 
Danger  of  injury  to  owner  or  his  family 
or  live   stock,   as   element  of  damages  for 
railroad   right  of  way. 

10  L.R.A.(N.S.)  1003. 
Obstruction  of  surface  water  as  element 

of   damages   on   condemnation   of    railroad 
right  of  way.  13   L.R..4.(N.S.)    237. 

Injury  to,  or  expense  of  removing  per- 
sonalty, as  element  of  damage  for  taking 
real  estate.  4  L.R.A.(K.S.)    890. 

Measure  of  damages  for  right  of  way 
for   telegraph   or   telephone   line. 

26  L.R.A.(N.S.)   189. 

Di»»"age8  to  abutting  owner  for  right  to 

run   interurban   cars   over    street    railway. 

15  L.R.A.(N.S.)   531. 

Interference  with  access  to  highway  from 
part  of  parcel  not  taken  as  element  of  dam- 
ages. 28    L.R.A.(N.S.)     385. 

Compensation    allowable    on    condemna- 
tion  as   aflfected   by   adaptability  of   prop- 
erty for  uses  other  than  to  which  it  is  put. 
15  L.R.A.(N.S.)   679. 

Right  to  consider  value  as  part  of  a 
natural  water  power,  in  fixing  compensa- 
tion on  condemnation. 

3  L.R.A.(N.S.)    912. 

Special  value  of  property  for  purpose  as 
element  of  compensation  in  condemnation. 

11  L.R.A.(N.S.)   996. 
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Right  to  Bet  off  benefits  against  damages 
on  condemnation.     9  L.R.A.(N.S.)   781;  45 
Am.  Dec.  632. 
Damaces  for  aient*!  rafferlas. 

Mental  anguish  as  element  of  damages. 
7  Am.  St.  Rep.  534;  30  Am.  St.  Rep.  711; 
88  Am.  St.  Rep.  826. 

Right  to  recover  for  mental  suffering  on 
account  of  another's  mental  or  physical 
suffering.  19    LJl.A.(N.S.)    500. 

Fright  as  element  of  recoverable  dam- 
ages. 77  Am.  St.  Rep.  869. 
Husband's  right  of  action  against  car- 
rier for  mental  suffering  from  loss  of  bag- 
gage of  intended  bride,  causing  postpone- 
ment of  wedding.  3  L.R.A.(N.S.)  226. 
Mental  suffering  as  element  of  damages 
for  expulsion  by  carrier. 

12   L.R.A.(N.S.)    164. 
Liability  of  carrier  for  mental  suffering 
of  passenger  from  mere  verbal  abuse. 

13  L.R.A.(N.S.)    159. 
Himiiliation   as  element  of  damages  for 
exclusion   from   place   of  amusement. 

14  L.R.A.<N.S.)   1242. 

Right    to    recover    for    mental    suffering 

caused  by  assault  where  no  bodily  injury 

inflicted.  26  L.R.A.(N.S.)    976. 

Mental   anguish  as   element  of  damages 

for  injuries  to  pregnant  woman. 

17  L.R.A.(N.S.)    694. 

Mental  anguish  as  element  of  damages  in 

action    for    breach    of    contract    relative    to 

corpse.  19   L.R.A.(N.S.)    664. 

Mental   suffering  of  husband  as  element 

of  damages   in   crim.  con. 

16  L.R.A.(N.S.)   674. 
Mental  suffering  of  parent  as  element  of 
damages  in  action  for  death  of  child. 

2  L.R.A.(N.S.)    898. 

Parent's   mental   anguish   as   element   of 

damages,  at  common  law,  for  personal  tort 

to    minor    child.  7    L.R.A.(N.S.)    518. 

Apprehension    of    injury    to    health    as 

basis  of  recovery  for  mental  anguish. 

20  L.R.A.(N.S.)   458. 
Mental   suffering   from   disfigurement  or 
mutilation   as   element   of  damages. 

16  L.R.A.(N.S.)   775. 
Damages  for  mental  suffering  from  delay 
in   delivering  telegram. 

66  Am.  St  Rep.  873. 
Anxiety  as  element  of  damage  for  non- 
delivery or  delay  of  telegram. 

11  L.R.A.(N.S.)  497-499. 
Relationship  essential  to  recovery  for 
mental  anguish  for  failure  to  deliver  tele- 
gram announcing  death  or  illness.  16 
L.R.A.(N.S.)  277;  10  L.R.A.(N.8.)  374. 
Right  of  person  whose  beneficial  interest 
in  telegram  is  not  communicated,  to  re- 
cover for  mental  anguish.  8  L.R.A.  (N.S.) 
249;   19  L.R.A.(N.S.)    475. 

Mental  anguish  suffered  by  sender  de- 
prived of  advice  and  consolation  as  element 
of  damages  for  failure  to  deliver  telegram 
announcing  sickness  or  death. 

14  L.R.A.(N.S.)   499. 

Recovery  for  mental  anguish  consequent 

upon     failure    of    telegraph    company    to 

transmit    money    to    prepare    corpse    for 

burial.  19  L.R.A.(N.S.)  675. 


Right  to  damages  against  telegraph  com* 
pany  for  mental  anguish  on  account  of 
business  affairs.  12  L.R.A.( N.S.I  886. 

Liability  for  mental  anguish  due  to  non- 
delivery of  telegram  preventing  traveler 
from  being  met.  14  L.R.A.(N.S.)  927. 

Iton  of  profits  «a  element  of  damages. 

Loss   of   profits   as    damages. 

69   Am.   Dec.  723. 

Loss  of  profits  from  suspension  of  busi- 
ness while  moving  as  element  of  damage  on 
condemnation.  17  L.R.A.(N.S.)   124. 

Loss  of  profits  on  possible  sales  as  meas- 
ure of  damages  for  breach  of  contract 
where  no  contingent  sales  effected. 

8    L.R.A.(N.S.)    255. 

Loss  of  profits  as  element  of  damages 
for  cutting  off  heat,  water,  or  gas. 

22   L.RJ^.(N.S.)    588. 

Loss   of   profits  because   of   inability  to 

fulfil  contract  as  element  of  damages  for 

carrier's  breach  of  contract  to  furnish  cars. 

26  L.R.A.(N.S.)   1191. 

Liability  of  carrier  for  loss  of  profits  in- 
cident to  delay  of  articles  intended  for  use. 
30  L.R.A.(N.S.)  483. 

Loss  of  profits  as  element  of  damages 
for  wrongful  destruction  or  conversion  of 
logs  or  timber.  18  L.R.A.(N.S.)   250. 

Loss  of  profits  as  element  of  damages  for 
failure  to   transmit  telegram. 

27  L.RA.(N.S.)  639. 
AcsraTatloa   or   mlticatloB   of   dam- 
agea. 

Personal  wrong  as  aggravation  of  dam- 
ages for  trespass.        10  L.R.A.(N.S.)   1034. 

Aggravation  of  damages  for  breach  of 
promise  by  seduction. 

4  L.R.A.(N.S.)    618. 

Provocation  as  mitigating  damages  for 
assault.  1  L:R.A.(K.S.)  137;  11  L.R.A. 
(N.S.)   670. 

Previous  disease  of  person  injured  as  de- 
fense  or  mitigation   of  damages. 

10  Am.  St.  Rep.  64. 

Mitigation  of  damages  for  personal  in- 
jury by  receipt  of  money  from  some  otlier 
source  because  of  injury.  67  L.R.A.  87. 
Duty  to  minimise  damages. 

Duty  to  commit  wrongful  acts  in  order 
to  minimize  damages. 

3  L.RA.{N.S.)    1092. 

Passenger's  duty  to  minimize  damages 
from  carrier's  default  of  duty. 

2  L.R.A.(N.S.)    1087. 

Duty  of  riparian  proprietor  affected  by 
obstruction  of  natural  water  course,  to 
minimize  damages.  22  L.R.A.(N.S.)  684. 
Aueasment   of   damages. 

Necessity  of  jury  to  compute  damages 
on  default  judgment      20  L.R.A.(N.S.)  1. 


♦  «» 


SAMS. 

Flush  boards  constitute  a  part  of  a  dam 
although  frequently  carried  away  by  the 
ice  in  the  spring  where  they  arc  always 
replaced  during  ttie  dry  season.    Tossini  t. 
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Cascade  MiU.  Co.  22  &  D.  377.  117  N.  W. 
1037. 

Editorial  BOtsa. 

Bights  and  liabilities  of  owners  of  dams. 
57   Am.   Dec.   631 

Bights  and  duties  between  those  main' 
taining  dam  and  those  using  floatable 
stream.  22  L.ILA.(N.S.)    646. 


»»» 


DAHCXNG  SCHOOUS. 

Editorial  note. 

Bequiring  license  for  dance  hall  or  place 
where  dancing  taught. 

27  L.R.A.(N.8.)    357. 


DAHGEBOtrS  WEAFOHS. 

Judicial  notice  as  to,  see  Evidence,  23. 


o « 0 


DATE. 

Of  delivery  of  deed,  presumption  as  to,  see 
Evidence,  186. 

Evidence  admissible  to  prove,  see  Evidence, 
379. 

Effect  of  absence  of,  in  record  of  mortgage, 
see  Mortgage,  101. 

Effect  on  validity  of  foreclosure  sale  of  de- 
fective figure  in  date  of  sale,  see  Mort- 
gage, 102. 


»»» 


DATS   OF   OBAOE. 

Sight  of  note  to,  see  Bills  and  Motes,  0. 

*»* 

DEADZ.T  WEAFOKS. 

Judicial  notice  as  to,  see  Evidence,  23. 

♦  »» 

DEATH. 

Abatement  of  action  by,  see  Action  or  Suit, 
IV.  a. 

Bight  to  bail  in  case  of  offense  punishable 
by,  see  Bail  and  Recognizance,  1-3. 

Measure    of    damages    for,    see    Damages, 
III.  f. 

Contributory   negligence   preventing  recov- 
ery for,  see  Drugs  and  Druggists,  3. 

Opinion  evidence  as  to  cause  ot,  see  Evi- 
dence,  453-456. 

Sufficiency  of  evidence  of  cause  of,  see  Evi- 
dence,  960-962. 

Transmission  of  homestead  in  case  of,  see 
Homestead,  III.  d. 

Supp.  Dak.  Dig.— 21. 


Of  iitsured,  cause  of,  see  Insurance,  IV.  c. 

Parent's  contributory  negligence  as  defense 
to  action  for  death  ot  child,  see  Neg- 
ligence, 9. 

Revocation  of  agency  by,  see  Principal  and 
Agent,  7,  9. 

Improperly  filling  prescription  as  proxi- 
mate cause  of,  see  Proximate  Cause,  6. 

Question  for  jury  as  to  whether  insured 
committed  suicide,  see  Trial,  126,  127. 

Direction  of  verdict  as  to  cause  of,  see 
Trial,  261-263. 

Direction  of  verdict  in  action  for,  see  Trial, 
272. 

Efl'ect  of,  on  competency  of  witness,  see 
Witnesses,  III.  c. 

1.  At  common  law  and  independent  of 
statutory  authority  no  right  of  recovery 
for  the  wrongful  or  negligent  injury  of  an- 
other resulting  in  deatn  exists.  Harsh- 
man  V.  Northern  P.  R.  Co.  14  N.  D.  69, 
103  N.  W.  412. 

2.  A  cause  of  action  under  S.  D.  Rev. 
Code  Civ.  Proc.  §  746  giving  to  a  widow  a 
right  of  action  for  damages  against  a  rail- 
road company  for  the  Icilling  of  her  hus- 
band by  reason  of  the  "neglect,  careless- 
ness, or  unskilfulness  of  the  corporation, 
its  agents,  servants  or  employees"  must 
come  strictly  within  the  terms  of  the  stat- 
ute and  cannot  be  extended  to  any  other 
subject  or  embrace  any  other  quality  of 
liability.  Bowen  v.  Illinois  C.  K.  Co.  70 
L.R.A.  916,  69  C.  C.  A.  444,  136  Fed.  306. 
Who   maj  recover  for. 

3.  N.  D.  Rev.  Codes  1906,  §  7687-7689, 
giving  a  right  of  action  for  daiiiages  for 
death  by  wrongful  act  do  not  require  that 
the  beneficiaries  of  the  siun  recovered  be 
such  heirs  at  law  as  had  a  legal  claim  on 
the  decedent  for  support  or  the  like;  but 
it  suflBces  that  he  was  accustomed  to  give 
or  that  they  had  been  receiving  or  had  rea- 
sonable expectations  of  receiving  benefits 
from  him.  Satterberg  v.  Minneapolis,  St. 
P.  &  8.  Ste.  M.  R.  Co.  —  M.  D.  — ,  121 
N.  W.  70. 

4.  N.  D.  Rev.  Codes  1905,  §§  7687-7689, 
giving  a  right  of  action  for  damages  for 
death  caused  by  wrongful  act  and  nam- 
ing the  surviving  husband  or  wife,  the  sur- 
viving children  and  the  personal  representa- 
tive as  entitled  in  that  order  to  sue  and 
providing  that  the  amount  recovered  shall 
"inure  to  the  exclusive  benefit  of  the  heirs 
at  law"  of  the  decedent,  includes  in  the 
heirs  at  law  brothers  and  sisters  when  no 
spouse  or  child  survives.  Satterberg  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
—  N.  D.  — ,  121  N.  W.  70. 

6.  Under  N.  D.  Rev.  Codes  1899,  §  5976, 
which  designates  that  in  cases  of  death' by 
wrongful  act  the  husband  or  wife,  the  sur- 
viving children,  or  the  personal  representa- 
tive of  the  deceased  may  bring  an  action 
therefor,  does  not  give  the  right  to  the 
surviving  parents  even  where  they  are  the 
sole  heirs,  and  a  complaint  by  the  father 
in  his  own  name  for  death  of  minor  son, 
does  not  state  a  cause  of  action.     Harsh- 
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man  ▼.  Northern  P.  R.  Co.  14  N.  D.  60,  103 
N.  W.  412. 

editorial  aotea. 

Actions  for  death  of  human  being. 

70  Am.  St  Rep.  969. 
Action  for  death  by  negligence. 

*2  Am.  St  Sep.  86». 
Action  for  injuriea  to  or  death  of  rela- 
tives. 48  Am.  Dec.  619. 
Several   actions  for  wrongful   death.     8 
L.R.A.(N.S.)    384;   14  L.R.A.(N.S.)    893. 

Who   may   bring   action   for   negligently 

causing  death.  36  Am.   St.   Rep.   80. 

Right    to    bring    action    for    death    for 

l)enetit    of    nonresident    aliens.      3    L.R.A. 

(N.S.)    473;   21   L.R.A.(N.S.)    267. 

Recovery  by  parent  who  has  abandoned 
child  for  death  of  child. 

1  L.R.A.(N.S.)    1161. 
Right  to  recover  for  negligent  killing  of 
illegitimate,  or   for  benefit  of   illegitimate 
for  nMligent  killing  of  relative. 

2  L.RJl.(N.S.)   640. 
Right   of    deserted   wife   to   recover    for 
death  or  injiuy  of  child. 

81  L.RJL(N.S.)   619. 
Failure  of  beneficiary  first  entitled  under 
death   statute   to   bring   action,    as   giving 
right  to  one  next  entitled. 

30   L.R.A.(N.8.)    78. 
Sufliciency  of  relationship  by  adoption  to 
sustain  action  for  death. 

16  L.RJL(N.S.)    199. 
Parent's  common  law  right  of  action  for 
loss  of  services  of  minor  child  whose  death 
caused  by  negligence. 

18  L.R.A.(N.S.)    316. 
Common   law   right   to   recover   for    loss 

of    services    or    consortium    against    person 
negligently  causing  death  of  either  spouse. 

19  L.R.A.(N.S.)    633. 
Justifiable  killing  as  defense  in  action  for 

death  intentionally  inflicted. 

23  L.R.A.(N.S.)   996. 


*  ■ » 


DEATH  FENAI.TY. 

Instructions  as  to,  see  Trial,  437-439. 
*  I  » 
DEBT. 

Apportionment  of,  on  division  of  county, 
see  Counties,  24. 

Apportionment  of  debts  of  road  district 
between  county  and  town,  see  Coun- 
ties, 32. 

Of  state,  see  State,  3,  4. 

Taxation  of,  see  Taxes,  1. 


DEBTOR  AlfD  CREDITOR. 

For  rights  and  remedies  generally,  see  Ac- 
■!ord  and  Satisfaction;  Action  or  Suit; 
Assumpsit;   Attaclunent;   Bankruptcy; 


Chattel  Mortgage;  Compromise  and 
Settlement;  Kzecution;  Fraud,  etc; 
Garnishment;  Insolvency;  Levy,  etc.; 
Mortgage;  Principal  and  Surety;  Re- 
ceivers; Trusts. 

Bankruptcy  of  debtor,  see  Bankruptcy. 

Relation  of,  between  bank  and  depositor  of 
paper  for  collection,  see  Banks. 

Creditors  of  decedent,  see  Executor  and 
Administrator,  IV. 

Conveyances  fraudulent  as  to  creditors,  see 
Fraud  and  Fraudulent  Conveyances,  II. 

Property  exempt  from  liability  for  debts, 
see  Homestead;  Levy  and  Seizure,  I.  Ik 

Insolvency  of  debtor,  see  Insolvency. 

Joint  debtor  and  creditor,  see  Joint  Debt- 
ors and  Creditors. 

Plaintiff  recovering  judgment  4m  a  judg- 
ment creditor,  see  Judgment,  70. 

Rights  and  liabilities  of  execution  creditor, 
'  see  Levy  and  Seizure,  II,  b. 

Lien  of  creditor,  see  Liens. 

Creation  of  relation  of,  by  loan  of  moiMy, 
see  Trusts,  13. 


DEOEDEITTS. 


Administration  of  estates  of,  see  Executor 

and  Administrator. 
Homestead  in  property  of,  see  Homestead, 

III.  d. 


»»» 


DECEDEKTS*  ESTATES. 

Rights  of  heirs  and  distributees  generally, 

see  Descent  and  Distribution. 
Pleading  as  to,  see  Pleading,  III.  b,  20. 


DECEIT. 

Measure  of  damages  for,  see  Damages,  III. 
c. 

See  also  Fraud  and  Fraudulent  Convey- 
ances, L 


DECI.ARATIONS. 

Evidence  of,  see  Evidence,  IX. 

«  » » 

DEDICATIOH. 

I.  What  CowsTiTUTsa. 
II.  Acceptance. 
III.  Editobial  Notes. 

Conclusiveness  on  appeal  of  finding  as  to, 
see  Appeal  and  Error,  871. 

Estoppel  to  deny,  see  Estoppel,  35. 

Of  homestead,  burden  of  proving  wife's  con- 
sent to,  see  Evidence.  65. 
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L  What  Cohshtuxbs. 

Sufficiency   of   evidence   of    dedication,   see 
Evidence,   948. 

1.  No  particular  form  of  dedication  of 
public  streets  is  necessary,  or  if  the  same 
be  in  writing,  no  particular  wording  is 
necessary.  Watertown  v.  Xroeh,  —  S.  D. 
— ,  126  N.  W.  601. 

By    estoppeL 

2.  Assent  to  the  use  of  a  road  by  the 
owner  of  the  land  and  the  consequent  user 
by  the  public  dedicates  the  road.  Center- 
ville  'IVp.  V.  Jenter,  —  B.  D.  — ,  128  N. 
W.  576. 

2a.  A  railroad  company  which  has,  for 
three  years,  acquiesced  in  the  acts  of  its 
road  master  and  division  superintendent  in 
causing  a  certain  street  intersection  of  its 
right  of  way  in  a  newly  incorporated  town 
to  be  planked,  in  erecting  a  sign  "Look  Out 
for  the  Cars,"  and  in  erecting  snow  fences 
with  a  gap  for  the  street,  is  estopped  by 
its  implied  acts  of  dedication  from  clos- 
ing the  crossing,  where  the  town  has  erect- 
ed most  of  ita  business  buildings  on  such 
street  and  expended  large  simis  of  money 
in  the  honest  belief  that  a  public  railway 
crossing  existed  there.  Larson  v.  Chicago, 
•«.  A  St.  P.  R.  Co.  1»  S.  D.  284,  103  N.  W. 
35. 

3.  Even  if  the  wife's  assent  to  the  dedi- 
cation of  a  road  over  the  homestead  is 
requisite,  it  is  sufficiently  shown  where  the 
title  was  in  the  husband  who  assented  and 
where  the  road  was  in  plain  sight  from 
their  house  during  the  time  when  she  lived 
there,  and  she  made  no  objection;  thou;;h 
previously  she  may  have  objected.  Centor- 
ville  Twp.  V.  Jenter,  -—  S.  D.  — ,  126  X 
W.  675. 

4.  The  rule  regarding  dedication  by  es- 
toppel with  reference  to  streets  applies 
equally  to  public  squares  and  parks.  Cole 
v.  Minnesota  Loan  &  T.  Co,  17  N.  D.  409, 
117  N.  W.  354,  17  A.  ft  E.  Ann.  Cas.  304. 

5.  Oral  representations  made  by  the  pro- 
prietors of  a  townsite  to  prospective  pur- 
chasers with  reference  to  the  character  of 
a  square  designated  as  a  public  square  or 
park  are  sufficient  upon  which  to  base  a 
dedication  by  estoppel.  Cole  v.  Minnesota 
Loan  k  T.  Co.  17  N.  D.  409,  117  N.  W.  354, 
17  A.  ft  E.  Ann.  Cas.  304. 

6.  The  North  Dakota  statutes,  prescrib- 
ing the  method  of  dedicating  real  prop- 
erty to  public  uses,  as  well  as  easements 
therein  for  such  purposes,  are  not  and  were 
not  intended  to  be  exclusive  of  the  com- 
mon-law method  of  dedication  nor  do  they 
abrogate  the  well-settled  rule  of  implied 
dedication  by  estoppel  in  pais.  Cole  v. 
Minnesota  Loan  ft  T.  Co.  17  N.  D.  409,  117 
X.  W.  354,  17  A.  ft  E.  Ann.  Cas.  304. 

7.  N.  D.  Rev.  Codes  1905,  §  3016,  which 
authorizes  and  empowers  cities  and  villages 
to  receive,  by  gift  or  devise,  real  estate  for 
purposes  of  parks  or  public  grounds,  i<i  not 
exclusive  in  its  operation,  and  lands  or 
easements  therein  may  be  acquired  for  soch 


purposes  by  a  common-law  dedication  there- 
of. The  owners  and  proprietors  of  ihe 
townsite  of  K.  left  a  square  in  the  cen- 
ter thereof,  undivided  into  lots,  and  desig- 
nated simply  by  the  numeral  "2."  The 
other  blocks  were  divided  into  lots,  and 
those  blocks  surrounding  block  2  were 
platted  into  lots,  facing  toward  said  square. 
Une  of  the  proprietors  of  the  townsite  had 
active  charge  of  the  sale  of  lots  therein, 
and  he  represented  to  prospective  purchas- 
ers that  such  square  was  and  would  re- 
main a  public  square  or  park.  PlaiutifTs, 
in  reliance  thereon,  and  also  upon  like  rep- 
resentations made  by  another,  who  was 
also  a  partner  in  such  townsite  enterprise, 
purchased  lots  fronting  on  said  square,  and 
made  valuable  improvements  thereon.  It 
was  held  that  said  acts  and  representations 
constitute  a  common-law  dedication  of 
such  block  as  a  public  square  or  park  and 
that  defendants  are  estopped,  by  reason  of 
such  acts  and  representations,  to  deny  that 
said  block  2  has  been  dedicated  to  the  pub- 
lic for  the  uses  aforesaid.  Cole  t.  Minne- 
sota Loan  ft  T.  Co.  17  N.  D.  409,  117  N.  W. 
364,  17  A.  ft  E.  Ann.  Cas.  304. 

8.  The  dedication  of  land  for  use  as  a 
public  street,  both  as  originally  platted 
and  according  to  a  plat  as  subsequently 
modified  is  shown  by  evidence  that  the  own- 
ers of  the  land  platted  the  same  as  a  street 
in  laying  out  blocks  and  streets,  and  aft- 
erwards by  four  separate  conveyances  rec- 
ognized a  change  in  the  street  made  by  the 
city  engineer,  and  that  no  objection  was 
made  to  the  use  by  the  public  of  the  street 
as  changed.  Sweatman  v.  Bathrick,  17  S. 
D.  138,  96  N.  W.  422. 


II.   ACCEPTANCK. 

9.  The  sufficiency  of  the  user  to  show  an 
acceptance  of  a  dedication  for  a  public 
way  depends  upon  the  circumstances  of  each 
case.  Watertown  v.  Xroeh,  —  S.  D.  — ,  125 
N.  W.  501. 

10.  Where  it  was  shown  that  for  eigh- 
teen or  nineteen  years  a  tract  of  land  had 
been  openly  used  by  the  public,  it  was  suf- 
ficient to  show  an  acceptance  by  such  user, 
where  there  was  sufficient  evidence  of  an 
intention  to  dedicate.  Watertown  v.  Troeh, 
—  S.  D.  — ,  125  N.  W.  601. 

11.  Though  the  charter  of  a  city  vests 
in  its  council,  the  exclusive  power  of  lay- 
ing out  streets  and  alleys,  this  does  not 
prevent  the  exercise  of  the  power  of  the 
public  to  accept  by  user  the  dedication  for 
a  public  way.  Watertown  v.  Troeh,  —  S. 
D.  — ,   125  N.  W.  501. 

12.  Where  the  evidence  showed  a  con- 
tinuous user  by  the  public  for  eighteen  or 
nineteen  years,  except  for  about  a  month 
when  the  defendant  had  temporarily  ob- 
structed the  way,  hat  the  public  had  con- 
tinued to  use  the  other  part,  the  right  of 
the  public  authorities  to  accept  the  strip 
was  never  lost.  Watertown  v.  Troeh,  —  S. 
D.  --,  125  N.  W.  601. 
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13.  By  commencing  an  action  to  enjoin 
tlie  obstruction  of  an  alleged  alley,  the  mu- 
nicipal authorities  fully  accepted  the  strip 
as  a  public  alley,  where  there  bad  been  a 
dedication  and  sufficient  user  thereof. 
VVatertown  v.  Troeh,  —  0.0.—,  125  N.  W. 
501. 


III.  EoiTOBiAL  Notes. 

Dedication  to  public  use. 

27  Am.  Dec.  559. 
What  constitutes  dedication  to,  and  ac- 
ceptance  of,   a   public  street. 

129  Am.  St.  Rep.  676. 

Mere  use  of  highway  over  public  4omain 

as  acceptance.  9  L.R.A.(N.S.)    1223. 

What  use  of  squares,  parks,  or  commons 

is  consistent  with  purpose  of  dedication. 

25    L.R.A.(N.S.)    930. 
'  Leaving  blank  in  plat  as  dedication. 

23  L.R.A.{N.S.)    809. 
Dedication  of  land   in  which  third  per- 
sons have  interest.      31  Li.R.A.(N.S.)  1023. 
What   necessary   to  effect   dedication   of 
land   as   cemetery.     27    L.R.A.(N.S.)    875. 
Limited  use  of  way  by  public  as  accept- 
ance. 22  L.R.A.(N.S.)1114. 
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DEEDS. 

I.  FoBH  AND  Requisites. 

a.  In  OeneraU 

b.  Delivery. 

II.   CONSTBUCTION;     EFFECT;     VALIDITT. 

a.  In  General. 

b.  Description  of  Parties  and  Prop- 

erty. 
e.  What  Passes  by. 

d.  Reservations. 

e.  Rescission  or  Cancelation. 
III.  Editobial  Notes. 

Acknowledgment  of,  see  Acknowledgment. 

Right  of  grantee  to  maintain  action  against 
adverse  claimant,  see  Action  or  Suit,  5. 

Boundaries  under  provision  of,  see  Bound- 
aries. 

To  land  held  adversely,  see  Champerty. 

Construction  of,  as  collateral  security,  see 
Contracts,  88. 

Estoppel  by,  see  Estoppel,  I. 

Presumption  as  to  erasure  in,  a«e  Evi- 
dence, 170. 

Presumption  as  to  consideration  for,  see 
Evidence,  212,  213. 

Parol  evidence  as  to  absolute  deed  being 
given  as  security,  see  Evidence,  423- 
425. 

Weight  to  be  given  transcript  of  record  of 
quitclaim  deed,  see  Evidence,   867. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  IL  i,  3,  b,  (2). 

As  evidence,  see  Evidence,  IV.  j. 

Estoppel  to  set  up  inceptional  fraud  in, 
see  Fraud  and  Fraudulent  Conveyances, 
18, 


As  color  of  title,  authorizing  grantee  to 
recover  for  improvements,  see  Improve- 
ments. 

Competency  of  person  to  make,  see  Incom- 
petent Persons,  1.   . 

As  assignment  for  creditors,  see  Insolvency, 

Under  judicial  sale,  see  Judicial  Sale,  6. 

Preference  of  mechauic's  lien  to,  see  Liens, 
46,  70. 

Trust  deed,  see  Mortgage. 

As  mortgage,  see  Mortgage,  I.  b. 

On  foreclosure  of  mortgage,  see  Mortgage, 
VII.   g. 

Allegation  of  fraud  in  procuring,  see  Plead- 
ing, 231. 

Authority  of  agent  to  fill  blank  in,  see 
Principal  and  Agent,  14-16. 

Patent  to  public  lands,  see  Public  Lands, 
III.  e. 

Conditions  in,  see  Real  Property,  I. 

Record  of,  see  Real  Property,  II. 

Registrar  of,  see  Registrar  of  Deeds. 

Tax  deed,  see  Taxes,  IV.  n,  5,  o. 

Creation  of  trust  by,  see  Trusts. 


I.  FoBH  AND  Requisites. 


a.  In  General. 

ElTect  of  omitting  seal  from  tax  deed,  see 

Taxes,  177-179. 
Authority  of   president  of  board   of   town 

trustees,  to  execute,  see  Towns,  6. 

Quitclaim  deed. 

1.  A  deed  of  quitclaim  and  release  is  as 
effectual  for  the  purpose  of  transferring 
title  to  land  as  the  most  skilfully  drawn 
warranty  deed.  Sherman  v.  Sherman,  23 
S.  D.  486,  122  N.  W.  439. 

2.  While  the  common-law  quitclaim  was 
not  considered  a  conveyance  in  England,  in 
the  United  States  by  statute  and  common 
usage  it  is  recognized  as  one  of  the  modes 
of  real  estate  conveyance  for  transferring 
title,  and  has  been  so  recognized  in  this 
state.  Sherman  t.  Sherman,  23  S.  D.  486, 
122  N.  W.  439. 

Slcnatnre. 

3.  A  deed  from  Henry  8.  Woodworth  was 
signed  "Harry"  S.  Woodworth,  although  in 
the  body  of  the  instrument  the  correct  name 
was  given.  Held  sufficient;  the  identity  of 
the  person  being  apparent.  Woodward  v. 
McCollum,  16  >(.  D.  42,  111  N.  W.  623. 

4.  Where  in  one  of  the  deeds  in  plain- 
tiff's chain  of  title  the  grantor  signed  his 
Christian  name  merely  by  the  initials,  but 
the  body  of  the  deed  set  forth  his  full 
Christian  name,  as  well  as  surname,  it  was 
sufficient.  Woodward  v.  McCollum,  16  N. 
D.  42,  111  N.  W.  623. 

b.  Delivery. 

Presumption  as  to,  on  appeal,  see  Appeal 
and  Error,  477. 
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Delivery  of  deed  in  accordance  with  oral 
modification  of  contract  of  purchase, 
see  Contracts,  64. 

Presumption  and  burden  of  proof  as  to,  iiee 
Evidence,    186-189. 

Admissibility  of  evidence  to  prove  delivery, 
see  Evidence,  336. 

Evidence  as  to  generally,  see  Evidence,  413, 
675,  676. 

Authority  of  agent  to  deliver,  see  Princi- 
pal and  Agent,  14. 

Right  of  grantee  to  specific  performance  in 
absence  of  delivery,  see  Specific  Per- 
formance, 4. 

Question  for  jury  as  to,  see  Trial,  128. 

See  also  Mortgage,  57;  I.  c. 

5.  When  a  deed  is  delivered  as  an  escrow, 
nothing  passes  thereby  unless  the  condi- 
tions upon  which  the  deed  is  to  be  de- 
livered are  complied  with  although  the  deed 
may  have  been  wrongfully  obtained  from 
the  depositary  and  recorded  without  the 
consent  of  the  grantor.  Schmidt  v.  Mus- 
son,  20  8.  D.  389,   107   N.  W.   367. 

[Cited  in  note  in  130  Am.  St.  Rep.  944, 
on    escrows.] 

To    fatlier    of    crantee. 

6.  Where  one  intending  to  make  a  gift 
to  his  daughter  of  a  tract  of  land,  bought 
and  paid  for  the  same,  and  caused  his 
vendor  to  execute  and  deliver  to  him  a 
deed  thereof,  naming  his  daughter  as  gran- 
tee, such  delivery  was  sufiicient  to  pass 
title  to  her  immediately  upon  the  delivery 
of  the  deed  to  the  father,  even  though  it 
remained  unrecorded  in  his  custody  until 
produced  at  the  trial.  Hulet  v.  Northern 
P.  R.  Co.  14  N.  D.  209,  103  N.  W.  628. 

7.  Where  one  took  a  deed,  in  which  his 
minor  daughter  was  named  as  grantee,  the 
deed  being  beneficial  to  her  and  imposing  no 
conditions,  in  the  absence  pt  evidence  of 
nonacceptance  by  her,  a  delivery  to  him 
was  sufficient  to  pass  immediate  title  to 
her,  even  though  delivered  without  her 
knowledge.  Hulet  v.  ^^orthem  P.  R.  Co. 
14  N.  D.  s:09,  103  N.  W.  628. 

To  sttomey. 
See  also  infra,  35. 

8.  The  leaving  of  a  deed  with  an  attor- 
ney to  be  delivered  to  the  grantee  on  the 
payment  of  the  balance  of  the  purchase 
price  and  the  acceptance  of  the  deed  by 
the  grantee,  did  not  amount  to  a  delivery 
of  the  deed,  although  the  grantee  in  the 
meantime  had  paid  the  remainder  of  the 
purchase  price.  Bamhart  v.  Anderson,  22 
R.  D.  395,  118  N.  W.  31. 

9.  Where  an  attorney,  who  was  as  much 
the  agent  of  the  grantors  as  of  the  gran- 
tee, in  the  transaction  of  the  drawing  up 
of  a  deed,  retained  the  deed  in  his  pos- 
session at  the  request  of  the  grantee,  and 
the  evidence  showed  that  the  grantors  kept 
demanding  the  possession  of  the  deed  an<f 
the  grantee  caused  the  delivery  thereof  to 
lie  made  to  the  grantors,  the  deed  being 
drawn  at  the  joint  request  of  all  parties. 
and  never  having  been  in  the  possession  of 
the  grantee,  and  there  is  nothincr  to  show 


an  authority  to  the  attorney  to  receive 
it  for  the  grantee,  there  was  no  such  act 
as  would  constitute  a  valid  and  sufficient 
delivery  of  the  deed  so  as  to  make  the 
same  effectual.  Cassidy  v.  Holland,  —  S. 
D.  — ,  130  N.  W.  77L 


II.  CoNSTBUcnoif;  Effect;  Vaudite 

a.  In  General. 

Deed  as  color  of  title,  see  Adverse  Posses- 
sion, II. 

Invalidity  of  deed  issued  by  bank  cashier 
to   himself,    see   Banks,    6. 

Reformation  of  contract  for  conveyance  by 
acceptance  of  deed,  see  Contracts,  190. 

Covenants,  see  Covenant. 

Deed  as  mortgage,  see  Mortgage,  I.  b. 

Construction  of  deed  from  agent  to  princi- 
pal as  question  for  court,  see  Trial, 
163. 

10.  The  word  "claim"  is  a  broad  and 
comprehensive  term,  and  includes  title  and 
ownership  to  real  property,  when  used  in 
relation  thereto.  Sherman  v.  Sherman,  23 
S.  D.  486,  122  N.  W.  439. 

11.  The  terms  "trust,"  "remainder"  and 
"reservation"  all  have  well:defined  mean- 
ings in  conveyancing.  Sherman  v.  Sher- 
man, 23  S.  D.  486,  122  U.  W.  439. 

12.  One  who  has  no  interest  in  prop- 
erty cannot  question  the  validity  of  a  con- 
veyance thereof  to  another.  Lund  v.  Thack- 
ery,  18  S.  D.  113,  99  N.  W.  866. 

13.  The  function  of  a  deed  is  not  only 
to  transfer  to  the  grantee  the  grantor's 
rights,  but  is  also  a  written  contract  evi- 
dencing the  obligations,  if  any,  assumed 
by  the  grantor  with  respect  to  the  nature 
and  condition  of  the  estate  or  title  which 
the  deed  purports  to  convey.  Alsterberg  v. 
Bennett,  14  N.  D.  596,  106  N.  W.  49. 

14.  Where  the  owners  conveyed  land  to 
a  railroad  company,  and  from  the  language 
used  in  the  instrument  it  was  evidently  the 
intention  of  the  grantors  to  transfer  said 
land  under  the  power  conferred  on  said 
railway  corporation  to  purchase,  take,  hold, 
lease  and  dispose  of  the  same  under  the 
provisions  of  Dak.  Comp.  Laws,  §  2980, 
the  instrument  will  be  construed  in  the 
light  of  those  provisions  of  the  law,  and 
the  provisions  of  the  law  would  become  a 
part  of  the  contract.  Sherman  v.  Sher- 
man, 23  S.  D.  486,  122  N.  W.  439. 

15.  A  deed  which  contains  a  granting 
and  conveying  clause,  is  not  changed  into 
an  executory  contract  to  sell,  by  the  addi- 
tion of  a  clause  by  which  the  first  party 
agrees  to  convey  by  good  and  sufficient  deed 
to  the  second  party  the  title  to  all  lands 
as  soon  as  he  received  the  patent  there- 
for. Ford  V.  Ford,  —  S.  D.  — ,  124  N. 
\V.  1108. 

16.  A  deed  absolute  on  its  face,  contain- 
ing no  power  of  revocation  or  anything  to 
indicate  that  the  grantor  intended  to  re- 
serve any  interest  or  nostpone  the  vesting 
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of  the  titk  until  hia  death,  but  being  con- 
fessedly a  warranty  deed  containing  full 
covenants  and  conveying  in  fee  simple,  was 
not  testamentary  in  character,  as  it  nei- 
ther conforms  to  S.  D.  Rev.  Civ.  Ck)de, 
§§  lOOB-lOli,  prescribing  the  essentials  of 
a  will  and  expressly  declaring  that  no  will 
is  valid  unless  so  ezeouted;  nor  would  it 
be  a  will  in  the  absence  of  statute.  Jones 
▼.  Jones,  20  S.  D.  632,  108  N.  W.  23. 

Qnltolalm   deed*. 

What  passes  by  quitclaim  deed,  see  infra, 

31,  32. 
As  color  of  title,   see  Adverse  Possession, 

25-27. 
Right  of  grantee  in,  to  maintain  action  to 

quiet  title,  see  Cloud  on  Title,  18. 
Estoppel  by  giving,  see  Estoppel,  44. 
See  also  supra,  1,  2. 

17.  The  operative  words  in  an  instrument 
conveying  lands  to  a  railroad,  "discharge 
and  forever  release  from  all  claims  what- 
soever," are  equivalent  to  the  common-law 
quitclaim  deed,  "remise,  release  and  forever 
quitclaim."  Sherman  t.  Sherman,  23  S.  D. 
486,  122  N.  W.  439. 

18.  A  clause  in  a  quitclaim  deed  to  the 
effect  that  the  grantor  makes  no  representa- 
tions as  to  his  title  is  not  a  disclaimer  of 
title,  nor  does  it  show  a  prior  abandonment 
of  the  land.  State  Finance  Co.  ▼.  Bowdle, 
16  N.  D.  193,  112  N.  W.  76. 

19.  A  deed  delivered  and  accepted  merely 
transferring  the  grantor's  right,  title,  and 
interest  in  the  land  described,  and  con- 
taining no  express  or  implied  covenants  as 
to  title  or  incumbrances,  is,  in  the  absence 
of  actionable  deceit,  conclusively  presumed, 
in  an  action  at  law,  to  snow  that  the  grantor 
assumed  no  obligations  as  to  the  validity  or 
e.Ytent  of  his  title  or  interest,  or  as  to 
incumbrances.  Alsterberg  v.  Bennett,  14 
N.  D.  696,  106  N.  W.  49. 

20.  The  grantee  who  has  accepted  a  quit- 
claim deed  cannot  recover  in  an  action  at 
law,  on  the  grantor's  alleged  oral  promise, 
made  before  or  at  the  time  the  deed  was 
delivered  and  accepted,  to  pay  certain  taxes 
which  were  then  an  incumbrance  on  the  land 
conveyed.  Alsterberg  v.  Bennett,  14  N.  D. 
596,  106  N.  W.  49. 

21.  The  words  "remise,"  "release"  and 
"quitclaim"  each  mean  "to  discharge." 
Hence  by  the  use  of  the  words  "discharge 
and  forever  release  from  all  claims  whatso- 
ever" they  had  the  same  operative  effect 
in  an  instrument  of  conveyance  as  if  used 
in  a  formal  quitclaim  deed,  and  served  to 
discharge  and  release  the  grantee  from  all 
claims  whatsoever  or  ownership  and  title 
to  the  lands  conveyed,  and  constituted  the 
transaction  a  grant  or  transfer  of  real  prop- 
erty. Sherman  v.  Sherman,  23  S.  D.  486. 
122  N.  W.  439. 

Neoesaity  for  oonslderatlon. 

Parol  evidence  as  to  consideration,  see  Evi- 
dence, 429,  430. 

22.  No  consideration  is  necessary  in  order 
to  five  validitv  to  a  deed  as  between  the 

Sarties    or    third    persons    having    notice. 
*rnardy  v.  Colonial  &  U.  S.  Mortg.  Co.  17 


S.  D.  637,  106  Am.  St  Rep.  791,  98  N. 
W.  166. 

b.  De*cription  of  Partie*  and  Propertjf. 

Sufficiency  of  description  in  contract  for  sab 
of  land,  see  Contracts,  66-69. 

Of  grantee. 

Oral  authority  to  insert  name  of  grantee 
see  Contracts,  67. 

Estoppel  to  deny  validity  of  deed  in  which 
blank  left  for  grantee's  name  has  been 
filled,  see  Estoppel,  1. 

Presumption  as  to  authority  to  fill  blank, 
see  Evidence,  60. 

Authority  of  agent  to  fill  blank,  see  Prin- 
cipal and  Agent,  14-16. 

23.  An  instrument  purporting  to  be  a 
deed,  executed  and  acknowledged  by  the 
fP'antor  with  the  grantee's  name  left  blank, 
18  invalid,  until  the  name  of  a  grantee  is 
inserted  therein.  Lund  v.  Xhackery,  38  S. 
D.  113,  99  N.  W.  866. 

24.  One  deed  in  a  chain  of  title  described 
the  grantees  as  "Chauncey  C,  Frank  E.  and 
Henry  S.  Woodworth."  This  was  su£Scient 
to  vest  a  two-thirds  interest  in  Chauncey  C. 
Woodworth  and  Frank  E.  Woodworth. 
Woodward  v.  McCoUum,  16  N.  D.  42,  111 
N.  W.  623. 

Of  property. 

Effect  of  recording  deed  imperfectly  de- 
scribing property,  see  Real  Property, 
25. 

25.  A  description  deed  which  purports  to 
convey  a  number  of  mining  claims  and 
water  rights,  sufficiently  describes  the  prop- 
erty to  be  conveyed  although  it  does  not 
fully  identify  the  property,  where,  in  con- 
nection with  proof  of  circumstances  con- 
nected with  the  conveyance,  it  will  do  ao. 
Tilton  V.  Flormann,  22  S.  D.  324,  117  N. 
W.  377. 

26.  A  description  in  a  deed  which  fur- 
nishes the  means  of  identification,  so  that 
a  person  of  ordinary  prudence,  acting  in 
good  faith  and  making  inquiries  suggested 
by  the  description  in  the  deed,  would  be  en- 
abled to  identify  the  property,  is  sufficient 
Ford  V.  Ford,  —  8.  D.  — ,  124  K.  W.  1108. 

27.  A  contract  of  sale  which  contains  all 
the  covenants  and  warranties  of  a  warranty 
deed,  together  with  words  of  conveyance, 
conveying  all  the  right,  title,  and  interest 
in  and  to,  all  ranches,  lands,  houses,  bams, 
stables,  and  corrals,  belonging  to  F.  situated 
on  Belle  Fourche  River,  B.  County,  D.  T., 
known  as  the  headquarters  of  the  P.  Bros. 
Cattle  Co.,  is  sufficient  to  convey  the  lands 
in  question.  Ford  v.  Ford,  —  S."  D.  — ,  124 
N.  W.  1108. 

c.  What  Passes  hy. 

Crctation  of  easement  by  deed,  see  Esse- 

ments. 
Rights  of  purchasers  generally,  see  Vendor 

and  Purchaser. 
After  acquired   title   passing  by  deed,  set 

Vendor  and  Purchaser,  II.  b. 

28.  A  deed  will  not  be  construed  to  create 
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«  conditional  estate  unless  the  language 
used  unequivocally  indicates  an  intention 
upon  the  part  of  the  grantor  to  that  effect. 
Huron  v.  Wilcox,  17  S.  D.  626,  106  Am.  St 
Kep,  788,  98  N.  W.  88. 

29.  A  purchase  by,  and  deed  to,  a  city 
of  land,  the  city  having  power  to  purchase 
and  hold  land  for  its  own  use,  vests  an 
absolute  title  to  the  land  in  the  city,  al- 
though the  deed  recites  that  it  is  "under- 
stood" that  the  land  is  granted  to  the  city, 
"for  city  hall  purposes  only."  Huron  v. 
Wilcox,  17  S.  D.  625,  106  Am.  St.  Rep. 
788,  98  N.  W.  88. 

30.  By  Dak.  Comp.  Laws,  g  2980,  a  railway 
company  was  granted  power  to  acquire  land 
by  purchase,  with  full  power  of  disposition, 
viz:  to  hold,  lease,  dispose  of  and  sell  the 
whole  or  any  part  thereof.  §  2854  pro- 
vides: "In  all  cases  where  an  absolute 
power  of  disposition  is  given  not  accom- 
panied by  a  trust,  and  no  remainder  is  lim- 
ited on  the  estate  of  the  holder  of  the  power, 
he  is  entitled  to  an  absolute  fee."  g  3254 
provides:  "A  fee  simple  title  is  presumed 
to  be  intended  to  pass  by  grant  of  real 
property  unless  it  appears  by  the  grant 
that  a  lesser  estate  was  intended."  §  3238 
provides:  "A  grant  is  to  be  interpreted  in 
favor  of  the  grantee  except  that  a  reserva- 
tion in  a  grant  is  to  be  interpreted  in  favor 
of  a  grantor."  An  owner  of  land  conveyed 
land  to  a  railway  under  said  g  2980,  the 
conveyance  reciting  that  in  consideration  of 
the  purchase  price  he  did  "discharge  and 
forever  release  company  from  all  damages 
and  claims  for  the  taking  of  said  land.  The 
conveyance  contained  no  trust,  remainder 
or  reservation.  Held:  title  in  fee  simple, 
and  not  an  easement,  was  conveyed  and 
grantor  was  as  thoroughly  and  completed 
divested  of  title  as  though  there  had  been 
«  warranty  deed  used.  Sherman  y.  Sher- 
man, 23  S.  D.  486,  122  N.  W.  439. 

By  qvltelal^  deed. 

'Quitclaim  deed  as  mode  of  conveyance,  see 

supra,  1,  2. 
Effect    of    quitclaim    deed    generally,    sec 

supra,  17-21. 

81.  Where  a  person's  right,  title  or  in- 
terest is  none  other  than  as  a  purchaser  on 
a  mortgage  foreclosure  sale,  his  quitclaim 
deed  conveys  no  other  right,  title  or  in- 
terest than  that  which  he  had.  Farr  v. 
Semmler,  —  S.  D.  — ,  123  N.  W.  885. 

32.  A  quitclaim  deed  by  redemptioners  of 
mortgaged  property  followed  by  their  tak- 
ing a  sheriff's  deed  and  again  quitclaiming 
to  the  same  party  passes  title  although  the 
redemptioners  having  by  the  first  quitclaim 
parted  with  all  interest  in  the  land  were 
not  entitled  to  the  sheriff's  deed.  Ottow  v. 
Friese  —  N.  D.  — ,  126  N.  W.  503. 

d.  Re»ervation$, 

See  also  supra,  11. 

33.  A  reservation  in  a  deed  creates  no 
right  in  strangers.  Brace  v.  Van  Eps,  21 
8.  D.  6.5,  109  N.  W.  147. 

34.  The  use  of  words  "for  railroad  pur- 
poses only,"  in  a  conveyance  of  land  to 
railroad,    will    not    create    a    reservation. 


Sherman  ▼.  Sherman,  23  S.  D.  486,  122  N. 
W.  439. 


e.  Reaciaiion  or  Cancelation. 

Revival  of  action  for,  see  Action  or  Suit,  94. 

Dismissal  of  action  for  cancelation,  see 
Action   or   Suit,   140. 

Action  to  cancel  as  cloud  on  title,  see 
Cloud  on  Title. 

Rescission  of  contracts,  generally,  see  Con- 
tracts, VI.  b. 

Rescission  because  of  duress  in  execution, 
see  Duress,  2,  3. 

Burden  of  proving  fraud  authorizing,  see 
Evidence,  77-79. 

Sufficiency  of  evidence  of  mental  incom- 
petency of  grantor,  see  Evidence,  881. 

Proof  necessary  to  authorize  setting  aside 
of  deed,  see  Evidence,  910. 

Right  of  principal  to  rescind  unauthorized, 
deed  by  agent  to  himself,  see  Principal 
and  Agent,  38. 

Provision  for  cancelation  in  action  for  spe- 
cific performance,  see  Specific  Perform- 
ance, 41. 

Right  to  jury  trial  in  action  to  cancel  deed, 
see  Trial,  17,  21. 

Effect  of  failure  to  find  in  action  for,  see 
Trial,  445. 

35.  Where  a  deed  is  delivered  to  an  at- 
torney to  be  held  by  him  until  the  payment 
of  the  balance  of  the  purchase  price  by  the 
grantee,  and  the  grantee  pays  such  balance 
but  the  deed  is  not  delivered,  on  a  repur- 
chase of  the  property  by  the  grantor  the 
mere  "cancelation"  of  the  deed  by  the 
grantor  left  the  title  in  him.  Barnhart  v. 
Anderson,  22  S.  D.  395,  118  N.  W.  31. 

36.  A  deed  in  consideration  of  an  agree- 
ment not  to  contest,  or  protest  against,  the 
granting  of  a  patent  for  government  land, 
will  not  be  rescinded  for  ntilure  to  comply 
with  the  latter  part  of  the  agreement  after 
the  time  is  past  when  a  contest  could  be 
made,  so  that  the  grantee  could  not  be 
placed  in  statu  quo.  Roy  v.  Harney  Peak 
Tin  Min.  Mill.  &  Mfg.  Co.  21  S.  D.  140,  9 
L.R.A.(N.S.)  529,  130  Am.  St.  Rep.  706. 
110  N.  W.  106. 

37.  One  who  has  deeded  land  in  consider- 
ation that  the  grantee  will  not  protest 
against  his  application  for  a  patent  for  gov- 
ernment land  cannot,  on  the  latter's  failure 
to  comply  with  his  contract,  maintain  an 
action  to  rescind  the  deed,  since  the  con- 
sideration being  against  public  policy  he 
has  no  right  to  go  into  court  for  relief. 
Roy  V.  Harney  Peak  Tin  Min.  Mill.  &  Mfe. 
Co.  21  S.  D.  140,  9  L.R.A.(N.S.)  529,  130 
Am.  St.  Rep.  706,  110  N.  W.  106. 

38.  In  the  absence  of  fraud  in  procuring 
a  deed  to  real  estate  it  will  not  be  canceled 
for  failure  to  comply  with  a  condition  sub- 
sequent, such  as  an  agreement  not  to  pro- 
test against  the  granting  of  a  patent  to 
government  land,  unless  the  right  to  can- 
celation is  conferred  by  the  deed.  Roy  v. 
Hamev  Peak  Tin  Min.  Mill.  &  Mfs.  Co. 
21  S.  b.  140.  9  L.R..V(N.S.)  529,  130  Am. 
St  Rep.  706,  110  N.  W.  100. 


Digitized  by 


Google 


328 


DEEDS,  in.— DEFECTIVE  TITLE, 


Deed  executed  by  Intoxieated  persom. 

See  also  Contracts,  174,  184. 

30.  A  deed  is  voidable  if  the  grantor  at 
the  time  of  executing  it  was  so  intoxicated 
as  to  oe  incapable  of  understanding  the 
nature  and  effect  of  the  transaction.  Spoon- 
heim  t.  Spoonheim,  14  N.  D.  380,  104  N.  W. 
845. 

[Cited  in  note  in  28  L>IUL(N.S.)   607, 

600,  601  (on)  T»*«dity  of  contract  with 

intoxicated  person.] 


III.  EDrroxiAL  Notes. 

EzeentloB  and  delivery. 

Effect  of  signature  of  deed  or  mortgage 
by  one  not  named  in  it. 

13  L.R.A.(N.S.)   208. 
Necessity  and  sufficiency  of  delivery  of 
deed.,  16  Am.  Dec.  308. 

What  is  a  delivery  of  a  deed. 

53  Am.  St.  Rep.  537. 

Effect  of  delivery  of  deed  to  third  person 

or  record  by  grantor.    9  L.R.A.(N.S.f  224. 

Delivery  of  deed   to  third  person  to  be 

delivered  to  grantee  after  grantor's  death 

upon  performance  of  conditions. 

0  L.R.A.(N.S.)   317. 
Effect  of  delivery  of  deed  to  grantee,  sub- 
ject to  extrinsic  condition. 

16  L.R.A.(N.S.)  041. 
Validation  of  undelivered  deed  by  rati- 
fication or  estoppel.        0  L.R.A.(N.S.)  945. 
Coaatmotlon,  effect  and  delivery  ceB' 
erally. 
When  words  of  present  grant  do  not  con- 
vey title.  48  Am.  Dec.  45. 
Effect  of  deed  to  deceased  person. 

28  L.R.A.(N.S.)  405. 
'.When    deed    is    binding    on    person    not 
named  as  party  thereto.    25  Am.  Dec.  226; 
23  Am.  St.  Rep.  82. 

Repugnant  clauses  in  deeds. 

Ill  Am.  St.  Rep.  770. 
Sufficiency   of   words   to   constitute    con- 
veyance. 31  Am.  St.  Rep.  26. 
Deeds  to  take  effect  after  grantor's  death. 
63  Am.  Dec.  243 ;  49  Am.  St.  Rep.  219. 
Condition  subsequent  in  deeds. 

31  Am.  St.  Rep.  46. 
Conditions  precedent  in  deeds  and  wills. 
102  Am.  St.  Rep.  366. 
Validity  of  conditions  and  restrictions  in 
deed.  95  Am.  St.  Rep.  214. 

Effect  of  provision  in  deed  for  benefit  of 
stranger.  20  L.R.A.(N.S.)  221. 

Use  of  words  "release,  remise,   and  for- 
ever quitclaim"  in  deed.  1  Am.  St.  Rep.  247. 
Construction  or  word  "heirs"  in  deed  to 
mean  children.  1  L.R.A.(N.S.)   319. 

Mistake  in  description  in  deed. 

12  Am.  St.  Rep.  238. 
Conveying  and  incvunbering  property  by 
general  description.  68  Am.  St.  Rep.  59. 

Validity  of  deed  to  partnership  as  gran- 
tee. '  1  L.R.A.(N.S.)  157. 
Effect,  upon   remote  grantee,  of  reserva- 
tion or  exccptiou  of  mineral  riehts. 

4  L.R.A.(N.S.)  477. 


Wlist  psaae*  by  deed. 

Effect  of  other  language  in  deed  to  cut 
down  estate  conveyed  by  granting  clause. 
12  L.R.A.(N.S.)  056;  24  L.R.A.{^f.S.)   614. 

Effect  of  reference  to  extrinsic  document 
to  control  or  modify  character  of  estate 
that  would  otherwise  pass. 

8  L.R.A.(N.8.)   1038. 

Character  of  estate  created  by  grant,  etc^ 
of  property  to  person  so  long  as  he  shall 
desire  to  live  upon  it,  or  devote  it  to  par- 
ticular use.  21  L.R.A.(N.S.)  675. 
Conalderstloa   for   deed. 

Consideration  for  deed. 

66  Am.  St  Rep.  708- 
Bellef  from  deed. 

Right  to  avoid  deed  for  breach  of  con- 
ditions subsequent.  44  Am.  Dec.  743. 

Relief  from  deed  prepared  by  grantee 
which  does  not  protect  grantor. 

13  L.R.A.(N.S.)  1089. 

Right  to  rescind  deed  in  consideration  of 
future  support,  where  performance  by 
grantee  prevented  by  grantor. 

25  L.R.A.(h.S.  932. 

Right  to  revoke  deed  delivered  to  stran- 
ger, to  be  delivered  to  grantee  after  grant- 
or's death.  4  L.R.A.(N.S.)   816. 

Effect  of  destruction  or  cancelation,  or 
redelivery  to  grantor  for  that  purpose,  of 
delivered  but  unrecorded  deed. 

18  L.R.A.(N.S.)  1167. 


DE  FACTO. 


Judge,  see  Courts,  II.  e,  1. 
Officers,  see  Officers. 


♦  »» 


DEFAMATORY  MATTES. 

Letter,  see  Libel  and  Slander. 


DEFAULT. 


Right  to  intervene  after  judgment  by,  aee 
Intervention,  3. 

Judgment  by,  see  Judgment,  I.  a. 

Ground  for  setting  aside  judgment  by  de- 
fault, see  Judgment,  VI.  c,  4. 


DEFECT. 

Of   parties   as   ground   for   demurrer. 
Pleading,  326-333. 


DEFECTIVE   TITLE. 

Effect  of,  on  right  to  compel  specific  per- 
formance of  contract,  soe  Specific  Per- 
forniuitce,  6-9. 
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ae» 


DEFENDANTS. 

Bights  of,  on  voluntary  diaoontinuance  of 
action,  see  Action  or  Suit,  137-143. 


<  ■  » 


DEFEiNSES. 

To  action  generally,  see  Action  or  Suit,  I.  e. 
In  proceedings  for  disbarment,  see  Attor- 
neys, 12-14. 
To  n^tiable  paper,  see  Bills  and  Notes, 

In  action  to  quiet  title,  see  Cloud  on  Title, 
V. 

To  criminal  prosecution,  instigation  or  con- 
sent as,  see  Criminal  Law,  4-6. 

Burden  of  proving,  see  Evidence,  II.  c. 

In  action  for  fraud  or  deceit,  see  Fraud  and 
Fraudulent  Conveyances,  I.  d. 

To  guaranty,  see  Guaranty,  III. 

In  action  for  libel  or  slander,  see  Libel  and 
Slander,  U. 

In  foreclosure  suit,  see  Mortgsige,  VII.  d. 

Contributory  negligence  as,  see  Negligence 

Addition  of  new  defenses  by  amendment  of 
pleading,  see  Pleading,  II.  r,  4. 

To  action  for  specific  performance,  see  Spe- 
cific Performance. 

In  action  for  conversion,  see  Trover  and 
Conversion,  II. 


♦  «» 


DEFZCIENGT. 

On  foreclosure,  see  Mortgage,  Vll,  h. 


DEFINITENE88. 


Of  sentence  for  crime,  see  Criminal  Law, 

67. 
Of  judgment,  see  Judgment,  21-27. 


DEFINITIONS. 


Accomplice,  see  Evidence,  lO'S. 

Acquiescence,  see  Estoppel,   30. 

Action,  see  Morteapre.  S4. 

Assism.  see  Bills  and  Notes,  35. 

A<t«iens,  see  Taxes.  182. 

Atfnrncvs.  see  State's  Attorney,  1. 

Ballot,  see  Voters  and  Elections,  17. 

Buildin?.  xee  Arson. 

Carnal  knowledge,  see  Indictment,  etc.,  63. 

Cause  of  action,  see  Action  or  Suit,  1. 

Chattel  mortgage,  see  Chattel  Mortgage,  6. 

Claim,  see  Deeds,  10;  Interest,  1. 

Collusion,  see  Husband  and  Wife,  27,  28. 

Compromise,  see  Compromise  and  Settle- 
ment, 1. 

Conditional  sale,  see  Sale.  4,  5. 

Confidential  relations,  see  Fraud  and  Fraud- 
ulent Conveyances,  10. 

Constructive  notice,  see  Bills  and  Notes,  28. 


Contiguous,  see  Taxes,  62. 

Conversion,  see  Trover  and  Conversion,  0. 

Copy,  see  Chattel  Mortgage,  29,  30. 

Designate,  see  Criminal  L<aw,  55. 

Discbarge  and  forever  release,  see  Deeds,  17. 

Distress,  see  Distress. 

Electors,  see  Counties,  21. 

Embezzlement,  see  Embezzlement,  1, 

Excusable  neglect,  see  Judgment,  174. 

Extortion,  see  Attorneys,  6. 

Factor,  see  Factors;  Sale,  2. 

Fair  valuation,  see  Bankruptcy,  3. 

Farm  laborer,  see  Liens,  35. 

Feloniously,  see  Trial,  430. 

Filing,  see  Mortgage,  144. 

Final  judgment,  see  Judgment,  13. 

F.  o.  b.  see  Contracts,  106. 

Foreclosure  sale,  see  Mortgage,  87. 

General  election,  see  Voters  and  Elections, 
10. 

Guardian,  see  Intoxicating  Liquors,  34,  37. 

Horse,  see  Horses. 

Indispensable  party,  see  Action  or  Suit,  55. 

Intoxicating   liquors,   see   Intoxicating   Li- 
quors, 30,  31. 

Issuing,  see  Insurance,  38. 

Legislature,  see  Statutes,  1. 
Majority  vote,  see  Courts,  40. 
Maliciously,  see  Malicious  Mischief,  2.  . 
Meritorious,  see  Action  or  Suit,  14. 
Ministerial  act,  see  Mandamus,  6,  7. 
Monopoly,  see  Monopoly,  3. 

Mortgagee  in  possession,  see  Mortgage,  116. 
Not  admitted  to  bail,  see  Criminal  Law,  16. 

Notice,  see  Bankruptcy,  37;  Notice,  1. 

Obscenity,  see  Post  Office,  3. 
On  the  property  bold,  see  Mortgage,  128. 
Original,  see  Chattel  Mortgage,  29,  30. 
Owner,  see  Liens,  19-21. 

Performance,  see  Performance;  Specific  Per- 
formance, 32. 
Permit,  see  Intoxicating  Liquors,  66. 
Place,  see  Intoxicating  Liquors,  46,  47. 
Police  power,  see  Constitutional  Law,  68. 
Post  confinement,  see  Criminal  Laws,  76. 
Primarily  liable,  see  Guaranty,  6. 
Process,  see  Appeal  and  Error,  65. 
Proper  county,  see  Action  or  Suit,  125. 
Proper  party,  see  Action  or  Suit,  54. 
Proximate  cause,  see  Proximate  Cause,  1. 
Purchase,  see  Bills  and  Notes,  6. 
Reasonable  cause  to  believe,  see  Bankruptcy, 

37-39. 
Redemption,  see  Mortgage,  131. 
Redemptioner,  see  Mortgage,  130. 
Regular  term  of  court,  see  Courts,  42,  43.. 
Relations    of    confidents,    see    Fraud    and 

Fraudulent  Conveyances,  10. 
Relocation,  see  Mines,  14. 
Remainder,  see  Deeds,   11. 
Rent,  see  Landlord  and  Tenant,  16,  16. 
Reservation,  see  Deeds,  11. 
Res  gestae,  see  Evidence,  509. 
Responsibility,  see  License,  15. 
Retraxit,  see  Action  or  Suit,  135. 
Rights  accrued,  see  Statutes,  116. 
Roadway,  see  Taxes,  9. 
Secondarily  liable,  see  Guaranty,  6. 
Separate  election,  see  Counties,  11. 
Shall  be  submitted  to  electtirs,  see  Coun- 
ties, 20. 
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DEGREES— DEMUBREB. 


Sound  y«Iae  of  property,  see  Insurance,  112. 

Stock  of  goods,  see  Contracts,  104. 

Subagent  see  Principal  and  Agent,  6. 

Surprise,  see  Judgment,  173. 

Tax,  see  Taxes,  1. 

Term  of  court,  see  Crintinal  Law,  21. 

Tract,  see  Taxes,  62. 

Trust,  see  Deeds,  11. 

Verdict,  see  Trial,  481. 

Vote,  see  Counties,  12. 

Voter,  see  Voters  and  Elections. 

Votes  cast,  see  Counties,  22. 

Watercourses,  see  Waters,  24. 

Wrongful,  see  Bobbery,  1. 


♦  «» 


DEOBEXS. 

Sufficiency  of  designation  in  plea,  see  Crim- 
inal  Law,   55-57. 
Of  homicide,  see  Homicide,  1. 


BELAT. 

As  ground  for  dismissal  of  action,  gee  Ac- 
tion or  Suit,  164-161. 

Damages  when  appeal  was  taken  for,  see 
Appeal  and  Error,  1159-1161. 

In  taking  appeal  as  ground  for  dismissal, 
see  Appeal  and  Error,  VI.  d,  5,  b. 

In  filing  papers  as  ground  for  dismissal 
of  appeal,  see  Appeal  and  Error,  VI. 
d,  5,  d. 

In  criminal  prosecution,  effect  of,  see  Crim- 
inal Law,  9,  16-26. 

In  bringing  action  for  specific  performance, 
see  Specific  Performance,  I.  h. 


DEI.EOATE8. 


To 


ralitical    convention,    see   Voters   and 
Slections,  III. 


DELEGATION. 


DEIJVEBT. 

Of  note,  see  Bills  and  Notes,  I.  b. 

Of    chattel    mortgage,    see    Chattel    Mort> 

gage,  III.  b. 
Of  copy  of  chattel  mortgage  to  mortgagor, 

see  Chattel  Mortgage,  III.  c 
Claim    and    delivery,    see    Claim    and    De- 

liTery. 
Of  contract,  see  Contracts,   I. 
Of    grain    under    cropper's    contract,     see 

Croppers. 
Of  deed,  see  Deeds,  I.  b. 
Of  deed,  presumption  as  to,  see  Evidence, 

186-180. 
Sufficiency  of  evidence  of  delivery  of  crop, 

see  Evidence,   926,   928. 
Parol  evidence  as  to,  see  Evidence,  VL  h. 
Of  insurance  policy,  see  Insurance,  31,  38. 
Of  mortgage,  see  Mortgag 


Of  personalty   sold,  see 


I.  c. 
Sale,   II. 


SEMANS. 


Of  master's  duty  towards  servant,  see  Mas- 
ter and  Servant,  10,  20. 


*«» 


DELEOA-nON  OF  POWERS. 

Constitutional 


Constitutionality     of. 
Law,  I.  c. 


see 


*  ■» 


DELINQUEirT  TAX  LIST. 

See  1'axes,  IV.  q. 


As  prerequisite  to  suit,  see  Action  or  Suit, 

9,   10. 
For  change  of  venue,  see  Action  or  Suit, 

115. 
For  appraisement  of  estray,  see  animals, 

4. 
Waiver  of  proof  of,  see  Appeal  and  Error, 

709. 
Of  negotiable  paper,  see  Bills  and  Notes, 

IV. 
Of  payment  of  negotiable  paper,  see  Bills 

and  Notes,  IV. 
For  production  of  writing   as  prerequisite 

to  admission  of  secondary  evidence,  see 

Evidence,  III.  c. 
Necessity  of,  to  entitle  to  interest,  see  In- 
terest, 2. 
For  rent,  see  Landlord  and  Tenant,  VII. 
For  property  levied  on,  see  Levy  and  Seir- 

ure,  20. 
Necessity  of,  to  set  statute  of  limitations 

running,    see    Limitation    of    Actions, 

32-34. 
On  resident  agent  of  seller  for  repayment 

in  case  of  over-payment,  see  Principal 

and  A^ent,  11. 
As   prerequisite   to   acUon   for   conversion, 

see  Trover  and  Conversion,  12,  IS,  16. 


DEMONSTRATIVE  EVIDENCE. 

See  Evidence,  V. 


DEMURRER. 


To  criminal  information,  see  Criminal  Law, 

58a-60. 
Liability  of  indictment  to,  see  Indictment, 

etc.,   20. 
Judgment    on,    as    a    final    judgment,    see 

Judgment,  70. 
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In  justice's  court,  see  Justiofc  of  the  Peace, 
See  «lao  Pleading,  VIIL 


DEXIAIi. 

In  pleading,  see  Pleading,  IV.  d. 


DE  HOVO. 


Trial  on  appeal,  see  Appeal  and  Error,  VII. 

d;  Justice  of  the  Peace,  VI,  j. 
Eight  to  trial  de  novo  for  error  in  failure 

to  make  findings,   see  New  Trial,  21. 


DENTISTRT. 


SofSciency  of  indictment  for  illegal  prac- 
tice of,  see  Indictment,  etc.,  II.  «,  5, 
f- 


DEPOSinOK. 


I.  Takino  and  Retubnino. 
IL  Objections;  When  and  How  Madb. 
m.  UsB   AS    Evidence;    Suffbesbion. 
IV.  Edtiobiai.  Notes. 

Costs  of  procuring,  see  Costs  and  Fees,  12. 

As  iMisis  of  criminal  information,  see  Crim- 
inal Law,  8. 

As  to  discovery  and  inspection,  see  Dis- 
covery and  Inspection. 

Impeaching  testimony  of  witness  by  proof 
of  subsequent  statements  by  him  that 
such  testimony  was  false,  see  Witness- 
es, 107. 


L  Taking  ahd  Retubnino. 

Waiver  of  objections  as  to,  see  Appeal  and 

Error,  810. 
See  also  infra,  13. 

1.  A  party  cannot  examine  a  witness  for 
the  purpose  of  eliciting  favorable  testi- 
mony, and  at  the  same  time  retain  the 
right  to  suppress  his  deposition  if  it 
strengthens  the  cause  of  nis  adversary. 
Babcock  v.  Ormsby,  18  S.  D.  358,  100  N. 
W.  759. 

_  2.  A  party  who  desires  to  take  deposi- 
tions must  disclose  in  his  notice  the  names 
of  all  the  witnesses  who  will  be  sworn  at 
the  time  and  place  mentioned  to  enable 
the  adverse  parfy  to  make  proper  prepara- 
tion for  the  examination.  Babcock  v. 
Ormsby,  18  S.  D.  358,  100  N.  W.  759. 

3.  In  a  liquor  prosecution  instituted  by 
Palling  witnesses  by  the  State's  Attorney 
under  N.  D.  Rev.  Codes  1905  §  9368,  the 
fact  that  the  testimony  of  a  witness  was 


taken  in  the  form  of  a  narrative,  and  not 
by  questions  and  answers,  does  not  render 
the  same  ineffective;  it  being  none  the 
less  a  deposition.  State  v.  Stevens,  —  N. 
D.  — ,  123  N.  W.  888. 

4.  The  failure  of  the  notary  taking  a 
deposition  to  sign  the  certificate  in  his  of- 
ficial capacity  and  affix  his  seal  thereto 
will  not  affect  the  authenticity  of  the  dep- 
osition under  S.  D.  Rev.  Code  Civ.  Proc. 
§  620,  making  a.  notary's  deposition  ad- 
missible in  evidence  upon  the  certificate 
and  signature  of  such  officer  under  his  of- 
ficial seal,  without  further  authentication, 
and  Sec.  153  requiring  the  court  to  disre- 
gard irregularities  not  affecting  the  sub- 
staiit\al  rights  of  the  adverse  party,  where 
the  notary's  seal  is  placed  on  a  preceding 

Sage,  and  the  adverse  party  is  not  jpreju- 
iced.     Kinkade  v.  Howard,  18  S.  D.  60, 
99  N.  W.  91. 


IL  Objections;  When  and  Eov  Madb. 

See  also  infra,  13. 

6.  S.  D.  Rev.  Code,  Civ.  Proc.  §  525, 
reading  "No  exception  other  than  for  in- 
competency or  irrelevancy  shall  be  regard- 
ed unless  made  and  filed  before  the  com- 
mencement of  the  trial,"  refers  not  only  to 
incompetency  of  the  evidence,  but  also  to 
the  incompetency  of  the  witness,  so  that 
objections  interposed  under  §  486,  subd. 
2,  as  to  a  deposition  that  it  was  the  dep- 
osition of  an  adverse  party  against  the 
defendant  who  was  the  heir-at-law  and 
next  of  kin,  regarding  a  transaction  with 
the  deceased,  were  sufficient  to  raise  the 
question  of  the  competency  of  the  witness 
as  well  as  the  competency  of  the  evidence. 
Chapman  v.  Greene,  —  S.  D.  — ,  130  N.  W. 
30. 
Wlien. 

6.  Incompetent  testimony  in  a  deposi- 
tion may  be  objected  to  and  excluded  at 
the  trial.  Raymond  v.  Edelbrock,  15  N.  D. 
231,  107  N.  W.  194. 

7.  Under  S.  D.  Rev.  Code,  Civ.  Proc. 
§  525,  providing  that  no  exception  other 
than  for  incompetency  or  irrelevancy  shall 
be  regarded  unless  made  and  filed  before 
the  commencement  of  the  trial,  which  re- 
fers not  only  to  incompetency  of  the  evi- 
dence but  also  to  the  incompetency  of  the 
witness,  an  objection  to  a  deposition  on  the 
ground  that  it  was  the  testimony  of  a  party 
adverse  to  the  defendant  who  was  an  heir 
at  law  and  next  of  kin  of  the  deceased  re- 
garding a  transaction  with  the  deceased, 
and  prohibited  under  §  486,  subd.  2,  could 
be  made  at  the  time  of  the  trial  aiid  no 
objection  need  have  been  filed.  Chapman 
V.  Greene,  —  S.  D.  — ,  130  N.  W.  30. 

8.  By  failing  to  object  to  a  deposition 
being  introduced  at  the  first  trial  of  an 
action,  the  party  does  not  waive  his  right 
to  object  to  its  introduction  at  a  second 
trial  of  tlio  same  action.  Chapman  v. 
Greene,  —  S.  D.  ~,  1.10  N.  W.  30. 
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DEPOSITION,  ni.— DESCENT  AND  DISTRIBUTION. 


9.  The  North  Dakota  statute  requires 
motions  to  suppress  or  objections  to  a  dep- 
osition to  be  made  before  the  commence- 
ment of  the  trial,  and  as  the  requirement 
is  intended  to  facilitate  the  despatch  of 
biuiness,  and  to  give  an  opportunity  for 
retaking  the  deposition  if  suppressed,  a 
construction  of  the  statute  that  the  trial 
has  commenced  when  a  jury  is  called  is 
reasonable,  and  gives  effect  to  such  inten- 
tion. Walters  t.  Kock,  18  2T.  D.  46,  115 
N.  W.  611. 


DEPOT. 

Condition   in  deed  as  to,  see  B««I  Prop- 
erty, 3. 


DEPUTT. 


m.  Use  as  Etidbnob;  Supfbbssioit. 

Sufficiency  of  objecti<m  to  admission  'of,  in 
evidence,   see   Appeal   and  Error,   354. 

Prejudicial  error  in  regard  to,  see  Appeal 
and  Error,  1079. 

Use  of,  in  other  cases,  see  Evidence,  321. 

See  also  aupra,  1,  8,  9. 

10.  A  party  to  an  action  has  no  right 
to  read  excerpts  or  isolated  portions  of  a 
deposition  on  the  trial  of  an  action.  Guss- 
ner  v.  Hawks,  13  N.  D.  453,  101  N.  W. 
898. 

11.  It  was  not  error  for  the  trial  court 
to  admit  a  deposition  taken  in  a  former 
action  between  the  same  parties,  which  had 
been  taken  upon  proper  notice  and  partic- 
ipated in  by  one  of  the  attorneys  making 
tne  objection,  but  not  reflled,  since  S.  D. 
Rev.  Code  Civ.  Proc.  §  519  provides  for 
the  admission  of  such  depositions  leaving 
them  open  to  objections  and  excepti<»is. 
Edwards  v.  Chicago,  U.  &  St.  P.  R.  Co.  21 
8.  D.  504,  110  N.  W.  832. 
Svppresslon. 

12.  A  written  motion  to  suppress  a  dep- 
osition as  a  whole  is  too  late  when  filed 
with  the  clerk  after  the  trial  court  has  or- 
dered a  jury  called,  although  the  clerk  has 
not  drawn  or  called  the  name  of  a  juror. 
Walters  v.  Rock,  18  N.  D.  45,  115  N.  W. 
611. 

13.  Depositions  offered  on  a  trial  should 
not  be  suppressed  on  the  ground  that  no 
oath  was  administered  by  the  notary  at 
the  time  the  depositions  were  taken,  where 
the  party  making  the  objection  was  pres- 
ent at  the  time  the  oath  was  administered 
and  made  no  objection  to  the  manner  in 
which  it  was  administered,  and  where  the 
witnesses  were  in  fact  sworn  but  the  oath 
was  defective  in  form.  Breeden  v.  Mar- 
tens, 21  S.  D.  367,  112  N.  W.   960. 


Liability   on   bond   of    deputy   sheriff,    see 

Bonds,  6,  Sa. 
Taxation  of  fees  paid  to  deputy  sheriff,  see 

Costs  and  Fees,  16. 
Collateral    attack    on    title   of   deputy   of 

sheriff,  see  Officers,  25. 
Service    of    process    by    deputy    who    has 

failed  to  file  appointment  and  oath  of 

office,  see  Writ  and  Process,  1. 

Editorial  note. 

Persons   in   whose   name   depaty   should 
act  106  Am.  St  Rep.  826. 


4*» 


IV.  Editobial  Notes. 

Jurisdiction   of  equity   to  entertain  bill 
to  perpetuate  testimony. 

25L.RJ^.(N.8.)   073. 


« »» 


BEPOSITS. 

In  bank,  see  Banks,  V.  a. 


DESCENT  AND   DISTRIBITTION. 

Law  governing,  see  Conflict  of  Laws,  1. 

As  to  escheat,  see  Escheat. 

Transmission  of  homestead  in  case  of  death, 

see   Homestead,   III.   d. 
Descent  to  surviving  partners  on  death  of 

one  partner,  see  Partnership,  22. 

1.  Under  the  laws  of  South  Dakota,  a 
widow  is  an  heir  of  the  deceased  husband, 
so  as  to  take  an  estate  or  interest  in  lands 
under  a  patent  thereto,  running  to  the 
"Heirs  of  George  S.  B."  (the  husband.) 
Hohn  V.  Bidwell,  —  S.  D.  — ,  130  N.  W. 
837. 

2.  Upon  the  death  of  a  defendant  in  ac- 
tion for  violating  a  statute  by  maintaining 
a  nuisance,  the  property  used  by  him  in 
the  maintenance  of  the  nuisance  passed  to 
his  heirs  subject  to  the  control  of  the  coun- 
ty court.  State  ex  rel.  Kelly  v.  McMaster, 
13  N.  D.  58,  99  N.  W.  58. 

Editorial  notes. 

Succession  to  estates  of  intestates. 

12  Am.   St.   Rep.   81. 

Rights  of  heir  in  personal  property  of 
ancestor.  112  Am.  St.  Rep.  727. 

Descent  of  unpatented  mining  claim. 

4  L.R.A.(N.S.)    919. 

Right  of  adopted  children  to  inherit. 

118  Am.  St.  Rep.  684. 

Effect  of  adoption  on  kindred  of  adopt- 
ing person.  109  Am.  St.  Rep.  674. 

Right  to  inherit  from  relative  of  adop- 
tive parent.  8  L.R.A.(N.S.)   117. 

Whether  terms  "child,"  "children,"  "is- 
sue," etc.,  in  statutes  of  distribution  in- 
clude  adopted   children. 

30  L.R.A.(N.S.)   914. 

Descent  and  distribution  among  kindred 
of  half  blood.  26  L.R.A.(N.S.)  603;  61 
Am.  Dec.  655. 

Inheritance  by,  from  or  through  illegiti- 
mates. 56   Am.   Dec    2S1. 
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Rights  of  lineal  descendants  to  inherit 
through    illegitimate. 

*  27  L.R.A.(N.S.)   220. 

Homicide  as  affecting  devolution  of  prop- 
erty. 3  L.R.A.(^.S.)    726. 

Liability  of  heir  or  devisee  for  debt  of 
ancestor.  112  Am.  St  Rep.  1018;  48  Am. 
Dec.  395. 

*  ■  » 


DESCRIPTION— DISCONTINUANCE. 

DZBECTINO  VERDICT. 

See  Trial,  V. 


S89 


DESCBIPTION. 


Of  chattels   mortgaged,   see   Chattel   Mort- 
gage,   III.   d. 
Sufficiency    of   description   in   contract   for 

sale  of  land,  see  Contracts,  66-69. 
Sufficiency   of  description   of   land  sold  or 

mortgaged,    see    Contracts,    66-69. 
Of  grantee  in  deed,  see  Deeds.  23,  24. 
Of  property  conveyed,  see  Deeds,  26,  27. 
In    order   for   laying   out   of   highway,   see 

Highways,  14.  , ,.     ^.         - 

Effect  of  insufficiency  of,  m  publication  ol 

summons  in  action  to  quiet  title,  see 

Judgment,  73. 
Effect    of    indefiniteness    of,    on    right    to 

specific    performance    of   contract,    see 

Specific  Performance,  12. 
Of  properly  taxed,  see  Taxes,  IV.  g. 


««» 


DIRECTORS. 

Of  bank,  see  Banks,  IV. 

•-«-♦ 


DIRECTORY. 


DESERTION. 


Publication  of  libel  in,  see  Pleading,  225. 


* « » 


DIRECTORY  PROVISIONS. 

Of  statute,  see  Statutes,  III.  f. 


4«» 


DISBARBIENT. 


Of  attorney,  see  Attorneys,  I.  b. 


4«» 


Aa  ground  for  divorce,  see  Husband  and 
Wife,  in.  b,  2. 


4l» 


DESTRUCTION. 

Effect  of,  on  judgment  for  return  of  prop- 
erty, see  Claim  and  Delivery,  12. 

Of  intoxicating  liquors,  see  Intoxicating 
Liquors,   53,   54. 

Of  property  by  fire,  who  must  bear  loss, 
see  Vendor  and  Purchaser,  3,  4. 


DISBURSEMENTS. 

Of  special  administrator  of  estate  of  living 
person  as  charge  against  latter,  see 
Executor  and  Administrator,  40. 


DISCHARGE. 


^«» 


DETECTIVE. 

Apparent    co-operation    of,    see    Criminal 
"        Law,  4-6. 


#  »» 


DEVEI.OPMENT  WORK. 

On  mining  claim,   see  Mines,  IL 


«  ■  » 


DIUGENCE. 


Aa  i-equisite  to  new  trial  for  newly  dis- 
covered evidence,  see  New  Trial,  66-73. 

Allegations  as  to,  in  affidavit  for  publica- 
tion, see  Writ  and  Process,  ft-13. 


Of  jury,  see  Appeal  and  Error,  824. 
From  attachment,  see  Attachment,  III.  d. 
Of  attorney,  see  Attorneys,  II.  b. 
Of    sureties    on    bail    bond,    see    Bail    and 

Recognizance,  7. 
In  bankruptcy,  see  Bankruptcy,  IX. 
Of   accused   for    delay    in   prosecution,   sec 

Criminal  Law,  16-26. 
Of  guarantor,  see  Guaranty,  III. 
On  habeas  corpus,  see  Habeas  Corpus,  IIL 
Of  employee,  see  Master  and  Servant,  2. 
Of  mortgage,  see  Mortgage,  VI. 
Sufficiency  of  complaint  in  action  for  penal; 

ty  for  failure  to  discharge  mechanics 

lien,  see  Pleading,  236-2.38. 


#»» 


DISCLA.IBIER. 

Clause  in  quitclaim  deed  as,  see  Deeds,  18, 


DISCONTINUANCE. 


Of  action,  see  Action  or  Suit,  IX. 
Of  highway,  see  Highways,  VI. 
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DISCOUNT— DISCRETION. 


SISCOUM'f. 

Avthorily  of  bank  teller  to  discount  note, 
aee  Bank*,  7. 


♦  «» 


DI8GOVEBT. 

Of  mining  claim,  see  Mines,  5. 

4  ■  » 

DISCOVERT  AKD  INSPECVIOH. 

As  to  depositions  generally,  see  Deposition. 

He^nlrlaK  prodmitioB  of  books. 

1.  The  legislature  may  require  a  corpora- 
tion to  produce  its  books  and  documents  in 
evidence  in  a  civil  proceeding  to  forfeit  its 
franchises  for  misuse  thereof.  State  v.  Cen- 
tral  Lumber  Co.  —  S.   D.  — ,  —  L.R.A. 

(N.S.)  — ,  123  N.  W.  504. 

2.  It  is  clearly  within  the  power  of  the 
legislature  to  provide  that  a  defendant  may 
be  required,  under  proper  penalties,  to  pro- 
duce its  books  and  documents  in  a  proceed- 
ing purely  civil  in  its  nature.  State  v. 
Central  Lumber  Co.  —  S.  D.  — ,  —  LJLA. 
(N.S.)  — ,  123  N.  W.  604. 

3.  Plaintiff,  the  equitable  owner  of  near- 
ly one-third  of  the  preferred  stock  of  a  cor- 
poration, brought  an  action  against  the  cor- 
poration, alleging  that  its  directors  had 
elected  themselves  managers  of  the  corpora- 
tion and  voted  themselves  large  salaries, 
which  had  been  by  them  raised;  that  no 
dividends  had  been  paid;  that  through  mis- 
management of  the  business  the  assets  of 
the  corporation  had  been  wasted;  that  the 
business  had  been  and  was  being  carried 
on  at  a  loss;  that  the  corporation  was 
heavily  indebted,  and  that  the  action  of  its 
directors  had  rendered  it  insolvent,  and 
caused  it  great  loss;  and  asked  for  a  re- 
ceiver. On  the  return  day  on  the  motion 
plaintiff  at  the  hearing  asked  that  the  hear- 
ing for  a  receiver  be  continued  and  that  the 
court  make  an  order  allowing  plaintiff  to 
examine  the  books  of  the  corporation  for 
the  purpose  of  preparation  for  trial  of  the 
issues  of  the  case,  which  the  court  granted. 
Held:  the  court  properly  ordered  an  in- 
spection. McGeary  v.  Brown,  23  S.  D.  573, 
122  N.  W.  605. 

4.  Any  court  having  both  law  and  equity 
powers  has  the  right,  when  the  parties  are 
before  it,  whenever  it  satisfactorily  appears 
that  one  party  has  books  and  records  which 
the  other  party  is  entitled  to  examine  in 
order  to  prepare  to  meet  issues  raised,  to 
make  an  order,  upon  motion,  requiring  the 
allowance  of  such  inspection,  S.  D.  Code 
Civ.  Proc.  §  477,  giving  the  court  power 
to  order  an  inspection  upon  motion  after 
notice  to  the  other  party  thereof,  to  be  re- 
sorted to  in  that  class  of  cases  for  which  it 
was  apparently  intended,  namely:  where 
the  parties  are  not  before  the  court  or 
judge,  and  one  desires  to  take  steps  to  pro- 
cure an  inspection  of  hooks  or  records  in 


order  to  prepare  pleadings  or  prepare  for 
trial  of  issues  of  fact.     McGeary  y.  Brown, 
23  S.  D.  573,  122  N.  W.  606. 
Phyaloal  ezamliuttioa. 
Review  of  discretion  as  to,  see  Appeal  and 
Error,  603. 

5.  If  it  is  sought  to  recover  damages  for 
a  permanent  personal  injury,  the  trial  coort 
has  authority  to  require  the  injured  per- 
son to  submit  to  a  personal  and  physical 
examination  by  physicians  or  surgeons  se- 
lected by  the  defendant  when  in  the  exercise 
of  sound  judgment  it  appears  to  the  satis- 
faction of  the  court  that  the  necessities  of 
the  case  require  it.  Brown  v.  Chicago,  M. 
&  St  P.  R.  Co.  12  N.  D.  61,  102  Am.  St. 
Rep.  664,  96  N.  W.  163. 

[Cited  in  note  in  23  L.R.A.(N.S.)  464, 
on  power  to  compel  physical  examina- 
tion.] 

Editorial  notes. 

Summary  proceeding  to  discover  or  re- 
cover property.  115  Am.  St  Rep.  208. 

Right  to  compel  publisher  of  libel  to  dis- 
close source  of  information. 

12  L.B.A(N.S.)   636. 

Production  of  books  and  papers  for  in- 
spection before  trial  under  Federal  statute. 
10  L.R.A.(N.S.)    99. 

Power  to  compel  production  of  corporate 
books  to  aid  in  assessing  holder  of  stock  or 
his  estate.  8  L.R.A.(N.S.)  788. 

Refusal  to  produce  books  or  papers  on 
subpoena,  upon  ground  that  they  contain 
private  matter.  29  L.R.A.(N.S.)  716. 

Right  of  policy  bolder  to  inspect  books  of 
insurance  company.    11  L.R.A. (N.S.)   1089. 

Right  of  taxpayer  to  inspect  books  of 
municipality.  04  L.R.A.   418. 

Power  to  compel  party  to  produce  books 
and  papers  as  evidence  on  examination  of 
adversary.  41  Am.  St  Rep.  388. 

Right  to  protection  of  books  and  papers 
from  examination.      32  Am.  St  Rep.  643. 

Power  to  compel  physical  examination. 

23  L.R.A.(N.S.)   463. 

Physical  examination  of  parties  by  order 
of  court.  68  Am.  St  Rep.  242. 

Compelling  party  )»  submit  to  physical 
examination.  3  Am.  St  Rep.  654. 

Compelling  accused  to  perform  acts  and 
submit  person  to  inspection  and  examina- 
tion. 94  Am.  St  Rep.  336. 

Waiver  of  right  to  object  to  physical  ex- 
amination or  exhibition  of  person. 

2  L.R.A.(N.S.)  386. 

Refusal  of  order  for  physical  examination 
as  abuse  of  discretion. 

16  LILA.(N.S.)  663. 


DISGBETIOH. 


Of  court  as  to  change  of  venue,  see  Action 

or  Suit  112. 
Review  of,  on  appeal,  see  Appeal  and  Error, 

vn.  f,  3. 
As  to  appointment  of  clerk  to  county  tT«a*- 

nrer,  see"  Counties,  47. 
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DISCRIMINATION— DISSOLUTION. 
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Of  nipreme  eourt  in  exercise  of  original 
jurisdiction,  see  Courts,  II.  «,  3. 

As  to  granting  relief  from  judgment,  see 
Judgment,  VI.  b. 

As  to  granting  of  mandannu^  see  Manda- 
mus, 10. 

In  allowance  of  pleading,  see  Pleading,  n. 
r,  2. 

Aa  to  granting  of  specific  performance,  see 
Specific  Performance,  1,  2. 

As  to  setting  of  causes  for  trial,  see  Trial, 
43. 

As  to  leading  question,  see  Witnesses,  36. 


♦  »» 


DISCRIMIirATIOH. 

By  carrier,  see  Carriers,  IIL 

Inhibition  under  police  power  against  dis- 
crimination in  prices,  see  Constitution- 
al Law,  74,  76. 

Unoonstituionality  of,  see  Constitutional 
Law,  II.  a. 

Forfeiture  of  corporate  franchise  because 
of,  see  Corporations  39,  43. 

Prices  in  different  sections  for  purpose  of 
driving  competitors  out  of  business,  see 
Monopoly,  fr-11. 


♦  «» 


DISEASE. 

Infectious  diseases,  see  Infectious  Diseases. 


DI8HEBI80N. 


Of  appeal  from  justice's  judgment,  see  Jus- 
tice of  the  Peace,  VI.  g. 
Of  pleading,  see  Pleading,  IL  t. 


BXSOBEDIEirCE. 


Parol   evidence  of  testator's   intent 
see  Evidence,  422. 


to. 


SI8HONOB. 


Of  note,  see  Bills  and  Notes,  IV. 

— ♦-»♦ • 

SUnCHEIlXTANOE. 

Borden  of  proof  of  intent  to  disinherit,  see 

Evidence,  73. 
Parol  evidence  of  testator's  intent  as  to, 

see  Evidence,  422. 


♦  »» 


DISJUNCTIVE. 

Use  of,  see  Attachment,  1. 

»«»         — 


DI8MISSAI.. 


As  a  contempt,  see  Contempt,  3-S. 
* «» 
DISOBDEKLT  HOUSES. 

Best  and  secondary  evidence  as  to  repnta- 
tion  of,  see  Evidence,  242. 

Admissibility  of  conversations  between 
keeper  and  inmate  of,  see  Evidence,  624. 

Evidence  admissible  in  prosecution  for  keep- 
ing, see  Evidence,  748,  749. 

Sufficiency  of  evidence  of  keeping,  see  Evi- 
dence, XI.  n,  8. 

Indictment  for  keeping,  see  Indictment,  ete., 
8;  U.  e,  6,  c. 

Question  for  jury  as  to  nature  of  house,  see 
Trial,  210. 

Direction  of  verdict  in  prosecution  for  keep- 
ing, see  Trial,  285. 

Instructions  in  prosecution  for,  see  Trial, 
373,  426. 

It  is  no  defense  to  a  person  charged  with 
keeping  a  house  of  ill  fame,  that  some  one 
else  may  have  been  equally  guil^.  State  v. 
Cambron,  20  S.  D.  282,  106  N.  W.  241. 

Editorial  aotes. 

What  is  a  disorderly  house.  17  Am.  St. 
Rep.  641;  134  Am.  St  Rep.  810. 

Usurious  loan  office  as  disorderly  house. 
24  L.R.A.(N.S.)   607. 

Unlawfully  issuing  license  for  keeping 
disorderly  house.  29  L.R.A.(N.6.)  721. 


DISQUALIFICATIOM. 

Of  judge,  see  Courte,  11.  e,  2. 

Of  drainage  commissioners,  see  Druns  and 

Sewers,  III. 
To  act  as  administrator,  see  Executor  sad 

Administrator,  3,  4. 


SISSATISFAOnOM. 

Entitling   purchaser    to    rescind    sale,    see 
Sale,  68. 


♦  »» 


DISSOLUnOK. 


Of  action,  see  Action  or  Suit,  IX. 
Of  appeal,  see  Appeal  and  Error,  VI. 

When   judgment   of   dismissal   proper^   see  i  Of  injunction,  see  Injunction,  II,  d. 
J.jdgment,  14.  '  Of  partnership,  see  Partnership,  VI. 


Of  atteehment,  see  Attachment,  III.  <L 
Of  corporation,  see  Corporations,  IV. 
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DISTRESS. 

Collection  of  taxes  by,  see  Taxes,  78,  87 


1.  A  distress  is  not  a  judicial  process. 
Acme  Harvesting  Mach  Co.  ▼.  Hinkley,  23 
S.  D.  609,  122  N.  W.  482. 

2.  As  a  "distress"  at  common  law  was 
"the  taking  of  a  personal  chattel  out  of 
the  possession  of  a  wrongdoer,  into  the 
custody  of  the  party  injured,  to  procure 
satisfaction  of  the  wrong  committed,  noth- 
ing can  be  taken  under  a  distress  but  tangi- 
ble property  capable  of  seizure  and  sale, 
and  theiv.{ore  a  chose  in  action  cannot  be 
taken.  Acme  Harvesting  Mach.  Co.  v. 
Hinkley,  23  S.  D.  609,  122  N.  W.  482. 


DISTRESS— DOMICIL. 

DIVlDEiro. 
On  corporate  stock,  see  Corporations,  32. 

4  «  » 


DISTRIBUTION. 


Of  decedent's  estate,  see  Descent  and  Dis- 
tribution; Executors  and  Administra- 
tors, VI. 


^>» 


DISTRICT  ATTORNEY. 

See  State's  Attorney. 

*  i» 

DISTRICT  COURT. 

Jurisdiction   of   bastardy   proceedings,  see 

Bastardy,  3. 
Clerk  of,  see  Clerk. 


DIBTXTRBINO  MEETING. 

Editorial   mote. 

Character  of  meeting  essential  to  offense 
of  disturbing.  30  L.R.A.(N.S.)  829. 


DITCH. 

Irrigation  ditch,  see  Waters,  IL 
See  also  Drains  and  Sewers. 


DIVERSE  CITIZENSHIP. 

As  ground  for  jurisdiction  of  Federal  court, 
see  Courts,  64,  66. 


4«» 


DIVERSION. 

Of  funds  derived  from  special  assessments, 
see  Municipal  Corporations,  49,  60. 


DIVISION. 

Of  grain  under  cropper's  contract,  see  Crop- 
pers. 

Of  crop,  evidence  of  conversations  between 
landlord  and  tenant  as  to,  see  Evidence, 
630. 

Sufficiency  of  evidence  as  to  division  be- 
tween landlord  and  tenant,  see  Evi- 
dence, 926. 


♦  »» 


DIVORCE. 

See  Husband  and  Wife,  III. 


DOCKET. 


Of  judgment  in  justice's  court,  see  Justice 
of  the  Peace,  V. 


DOCUMENTARY  EVIDENCE. 

Bringing  into  record  on  appeal,  see  Appeal 

and  Error,  IV.  h. 
In  general,  see  Evidence,  IV. 
Weight   and   sufficiency   of,   see   Evidence, 

XI.  e. 


#«» 


DOGS. 

License  for,  see  Animals,  7. 
Levy  of  tax  on,  under  police  power,  see  Con- 
stitutional Law,  83. 


*«  » 


DOING  BUSINESS. 

By  foreign  corporation,  see  Corporations, 
V.  b. 


DOMESTIC  RELATIONS. 

In  general,  see  various  particular  subjects, 
such  as  Husband  and  Wife;  Infants; 
Parent  and  Child. 


DOMICn.. 


Presumption  as  to  continuity  of,  >ee  Bvi- 
dence,  102,  103. 

Residence  as  requisite  of  jurisdiction  of  di- 
vorce suit,  see  Husband  and  Wife,  8—11. 


Digitized  by 


Google 


DOUBLE  APPEALS— DRAINS  AND  SEWERS,  I. 


3^7 


A  person  who  removes  from  the  jurisdic- 
tion with  the  intention  of  remaining,  tliere- 
by  loses  his  residence,  although  he  after- 
ward changes  his  intention  and  returns; 
and  he  cannot  vote  until  he  has  regained 
his  residence  by  remaining  in  the  jurisdic- 
tion the  statutory  period.  Treat  v.  Mor- 
ris, —  S.  D.  —,  127  N.  W.  654. 

Editorial  motes. 

Meaning  of  inhabitancy,  residence  and 
citizenship.  32  Am.  Dec  427. 

Residence  and  loss  or  change  thereof. 

48  Am.  St.  Rep.  711. 

Mode  of  ascertaining  and  changing  domi- 
ciL  59  Am.  Dec.  113. 

Exceptions  to  rule  that  husband's  domicil 
IB  that  of  wife.  84  Am.  St.  Rep.  27. 

Domicil  or  residence  when  boundary  runs 
through  dwelling.  10  L.R.A.(N.S.)  874. 

Change  of  domicil  by  removal  for  benefit 
of  health.  9  L.R.A.(N.S.)  1159. 

When  nonresidence  of  person  intending  to 
leave  permanently  begins. 

1   L.R.A.(N.S.)    778. 

Domicil  or  residence  of  teacher  or 
preacher.  22  L.R.A.(N.8.)   996. 


DOUBLE  APPEAIA. 

Dismissal  of,  see  Appeal  and  Error,  VI.  d,  2. 
See  also  Appeal  and  Error,  IIL  b. 


*«» 


DOUBIiE  DAMAGES. 

See  Damages,  IV. 

4  ■» 

DOimLE  IJABII.ITT. 

Against  railroad  company,  constitutionality 
of,  see  Constitutional  Law,  41,  42,  52- 
04. 


««» 


DOWEB. 

Kescission  of  contract  for  relinquishment  of, 
see  Contracts,  181,  181a. 

Editorial  mote*. 

Dower  in  conditional  estates. 

22  L.R.A.(N.S.)   691. 
Dower  in  mortgaged  land. 

5  Am.  Dec.  232. 
Bight  of  widow  to  recover  from  estate 
yalne  of  dower  in  land  conveyed  by  hus- 
band. 8  L.R.A."(N.S.)  1101. 
Effect  of  allotment  of  homestead  to  widow 
on  dower  right  therein. 

10  L.R.A.(N.S.)  1206. 
Effect  of  bankruptcy  on  dower  rights. 

26L.R.A.(N.8.)   1180. 
Effect  of  tax  sale  upon  inchoate  dower. 

24  £.R.A.(N.S.)  1294. 
Supp.  Dak.  Dig.— 22. 


Dower  in  laud  purchased  by  railroad. 

29  L.R.A.(N.S.)   726. 
Assignment  of  dower. 

79  Am.  Dec.  600;  39  Am.  St.  Rep.  25. 
Effect  of  partition  on  dower. 

82  Am.  St  Rep.  863. 

Power  of  legislature  to  increase  dower 

rights.  17  L.R.A.(N.S.)  319. 


DB. 

Necessity  that  ophthalmologist  prefixing 
letters  "Dr."  to  name  procure  license, 
see  Physicians. 


»»» 


DRAIHAOE  OOMMISSIONtnS. 

Disqualification  of,  see  Drains  and  Sewers, 

HL 
Mandamus  to,  see  Mandamus,  26. 


DRAINS  AND  SEWERS. 

I,  In  Genebal. 
II.  Powers  and  Jcbisdiction  of  Dbain 

COUMISSIONEBS. 

III.  Disqualification  or  Dbainaob  Cou- 

MI8SIONEB. 

IV.  Editoual  Notes. 

Delegation  of  power  to  drain  commission- 
ers, see  Constitutional  Law,  23. 

Due  process  of  law  as  to,  see  Constitu- 
tional Law,  60. 

What  may  be  considered  by  jury  in  de- 
termining compensation  for  land  takei) 
for,  see  Eminent  Domain,  20. 

Estoppel  to  deny  validity  of  assessment  for, 
see  Estoppel,  76. 

Injunction  against  proceedings  by  drainage 
cominission,    see   Injunction,    40. 

Injunction  against  collection  of  assess- 
ments, see  Injunction,  1.  i. 

Effect  of  amendment  of  statute  relating  to, 
see  Statutes,  117. 


I.  In  Genebai.. 

1.  N.  D.  Rev.  Codes  1905,  §  1823,  as 
amended  in  1907,  making  it  neces°9ry  to 
secure  the  right  of  way  to  land  through 
which  drains  in  the  state  pass,  hpa  no  ap- 
plication to  improvement  of  water  courses 
for  drainage  purposes.  Kreeman  r.  Trim- 
ble, —  N.  D.  — ,  129  N.  W.  83. 

2.  Failure  of  a  drainage  board  i"  xerure 
a  right  of  way  over  land  through  which  an 
extension  of  a  drain  runs  before  it  i»  es- 
tablished, is  not  subject  to  collaterni  at- 
tack, and  not  ground  for  perpetual  injunc- 
tion. Alstad  V.  Sim,  15  N.  D.  629,  109  N. 
W.  66. 

3.  The  right  given  to  county  commission- 
ers to  improve  the  channel  of  a  river  bed 
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does  not  vest  the  control  of  sucli  channel 
in  the  commissioners  as  against  the  ri- 
parian owners.  Freeman  v.  XYimble,  —  N. 
1>.   —    129   N.   W.   83. 

4.  The  proper  disposition  of  a  bill  pre- 
sented to  a  board  ot  drain  commissioners 
is  to  audit  it  and,  if  allowed,  issue  a  war- 
rant on  the  proper  drain  fund  in  payment 
of  such  bill.  Reed  v.  Ueglie,  —  N.  D.  — , 
124  K.  W.  1127. 

5.  There  is  no  violation  of  any  constitu- 
tional provision,  in  having  damages  to  real 
estate,  resulting  from  the  construction  of  a 
drain,  assessed  by  a  jury,  and  the  benefits 
to  the  same  property  assessed  by  the  drain 
commissioners.  Ross  v.  J:*rante,  17  N.  D. 
266,  115  N.  W.  833. 

6.  N.  D.  Rev.  Codes  1905,  chapter  23, 
known  as  the  "Drainage  Law,"  does  not 
contemplate  the  assessment  of  benefits  from 
the  construction  of  a  drain  by  a  jury. 
Ross  V.  Prante,  17  H.  D.  266,  115  X.  W. 
833. 

7.  Proceedings  by  drainage  commission- 
ers, providing  for  the  reclamation  of  lands 
by  the  means  of  drains  are  not  rendered 
void  by  reason  of  the  fact  that  .lands  in 
foreign  territory  will  be  benefited  by  the 
improvement  without  bearing  any  of  the 
cost  thereof.  Freeman  v.  Trimble,  —  N 
D.  — ,  129  N.  W.  83. 


II.  Powers    and   Jubisdiction   of   Drain 
Commissioners. 

Prohibition  from  supreme  court  wher«  fur- 
ther proceedings  by  drain  commission- 
ers are  enjoined,  see  Courts,  37d. 

Conclusiveness  of  judgment  for  damages, 
see  Judgment,   100. 

lAandamus  to  compel  drain  commissioners 
to  draw  warrants,  see  Mandamus,  26. 

8.  Boards  of  drain  commissioners  have 
only  such  powers  as  are  expressly  conferred 
by  statute,  or  necessarily  implied  from  the 
powers  conferred.  Freeman  v.  Trimble,  — 
N.  D.  — ,  129  N.  W.  83. 

9.  A  board  of  drainage  commissioners, 
appointed  under  statutory  authority  and 
acting  regularly  in  the  discbarge  of  its  stat- 
utory duties,  is  exercising  functions  in 
their  nature  judicial  when  it  assesses  the 
benefits  to  lands  in  the  drainage  district 
c-stablished  bv  it.  State  ex  rel.  Dorgan  v. 
Fisk,  15  N.  b.  219,  107  >J.  W.  191. 

10.  Boards  of  drain  commissioners  of  two 
or  more  counties,  when  acting  together  for 
the  laying  out  and  constructing  of  a  drain 
through  two  or  more  counties  are  county 
departments  and  not  a  suable  entity  in  ac- 
tions ex  contractu.  Reed  v.  Heglie,  —  N. 
D.  — ,  124  N.  W.  1127. 

11.  Under  N.  D.  Rev.  Codes  1905,  §  1842, 
providing  that  drains  situated  within  the 
state  are  to  be  under  the  charge  of  the 
board  of  county  commissioners  and  by  them 
kept  open  and  in  repair;  the  fact  that  the 
control  of  a  river  improvement  after  its 
completion    is    not    vested    in    the    county 


commissioners,  but  in  the  council  of  thft 
municipality  through  which  the  river 
passes,  in  Canada,  by  virtue  of  a  by-law 
of  said  municipality  and  a  contract  between 
it  and  the  board  of  drain  commissioners, 
does  not  defeat  the  right  of  the  drain 
commissioners  to  secure  such  outlet  by 
improving  the  river  bed.  Freeman  v.  Trim- 
ble, —  ^.  D.  — ,  129  W.  W.  83. 

12.  The  jurisdiction  of  a  county  board 
of  drain  commissioners  to  order  the  con- 
struction of  a  drainage  ditch,  acquired  in 
conformity  with  N.  D.  Rev.  Code  19«S, 
§  1821,  by  the  filing  of  a  petition  therefor 
signed  by  the  requisite  number  of  freehold- 
ers, cannot  be  devested  by  the  action  of  the 
petitioners  in  withdrawing  their  names, 
from  the  petition  after  the  board  has  taken 
action  thereunder.  Sim  v.  Rosholt,  16  N. 
D.  77,  11  L.R.A.(N.S.)  372,  112  N.  W.  50. 
Hov  Jurisdiction  ao^vlTed. 

13.  The  jurisdiction  to  order  the  con- 
struction of  a  drain  is  acquired  by  filing 
with  the  board  a  petition  of  the  requisite 
number  of  owners  of  land  affected  by  the 
drain,  and  an  order  by  the  board  establish- 
ing the  drain,  after  a  hearing  on  such  pe- 
tition has  been  had  upon  due  notice  to  all 
concerned.  Alstad  v.  Sim,  15  N.  D.  629, 
109  N.  W.  66. 

ConolnslT«Ben  of  doeislon. 

14.  The  determination  of  the  board  of 
drain  commissioners  that  lands  are  bene- 
fited by  a  drain  is  conclusive,  except  in 
case  ot  fraud.  Alstad  v.  Sim,  15  N.  D. 
629,   109  N.  W.  66. 

15.  After  a  board  of  drainage  commis- 
sioners, appointed  under  statutory  author- 
ity and  acting  regularly  in  discharge  of 
its  statutory  duties  has  properly  assessed 
the  benefits  to  lands,  and  has  proceeded 
in  all  things  in  accordance  with  the  stat- 
utory requirements,  its  action  in  assess- 
ing benefits  is  final  unless  assailed  for 
fraud  or  other  ground  for  equitable  inter- 
ference. State  ex  rel.  Dorgan  v.  Fisk,  15^ 
N.  D.  219,  107  N.  W.  191. 

Outside  limits  of  district. 

16.  Under  a  statute  authorizing  the  con- 
struction of  drains  by  drainage  commis- 
sioners for  the  reclamation  of  flooded  lands 
within  their  districts,  the  power  to  go  be- 
yond the  limits  of  the  district  in  making 
such  improvements,  if  not  clearly  expressed, 
will  be  implied  where  it  is  necessary  to 
secure  an  outlet  for  such  drain.  Freeman 
v.  Trimble,  —  N.  D.  — ,  129  N.  W.  83. 

17.  Where  a  right  exists  in  drain  com- 
missioners to  establish  an  outlet  to  a  drain 
in  foreign  territory,  an  improvement  of  the 
channel  12  to  14  miles  beyond  the  bound- 
ary line  is  not  an  abuse  of  the  discretion 
vested  the  board  where  it  appears  that  the 
improvements  will  be  entirely  ineffectual 
unless  they  go  such  distance  beyond  the 
houndarv  line.  Freeman  v.  Trimble,  —  N. 
D.  — ,   129  N.  W.  83. 

18.  Under  N.  D.  Rev.  Codes  1905,  §§  1821 
nnd  1822,  as  amended  by  N.  D.  Laws  1907, 
chap.  93,  joint  boards  of  drain  commission- 
ers have  power  to  secure  an  outlet  to  drains 
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established  within  their  district,  in  foreign 
territory,  where  a  public  necessity  exists 
for  securing  such  outlets.  ITreeman  t. 
Trimble,  —  N.  D.  — ,  129  N.  W.  83.         ^ 


III.  Disqualification  of  Dbaikaob  Cou- 

HIS8IONEB. 

19.  The  fact  that  one  of  the  members  of 
a  board  of  drainage  commissioners  owns 
land  in  the  drainage  district  that  will  be 
benefited  by  the  drain  will  not  disqualify 
such  member  from  acting,  nor  render  the 
proceedings  in  which  he  participated  void 
or  subject  to  attack  by  a  court  of  equity. 
State  ex  rel.  Dorgan  v.  Fisk,  15  N.  D.  219, 
107  N.  W.  191. 

[Cited  in  note  in  16  L.R.A.(N.S.)  292, 
on  selection  of  interested  person  to 
assess  benefits  from  improvements.] 


IV.  Editobiai.  Notes. 

Right  and  duty  to  connect  property  with 
drain  or  sewer.  70  L.R.A.  238. 

Liability  of  drainage  district  for  flooding 
land.  19  L.R.A.(N.S.)  991. 

Maintenance  of  drainage  ditches. 

69  L.R.A.  805. 

Procedure    lor    establishment    of    drains 
and  sewers.  60  L.R-A.  161. 

Property  liable  for  assessment  for  drains 
or  sewers.  26  L.R.A.(N.S.)    973. 


*»» 


DRATMEN. 

Admissibility  of  receipts  executed  by,  see 
Evidence,  357-359. 


DRUGS  AITD  DRUGGISTS. 

Administrative  nature  of  duties  as  to  is- 
suance of  druggists'  permits,  see  Con- 
stitutional   Law,    30. 

Due  process  of  law  as  to  grant  of  drug- 
gists' permits,  see  Constitutional  Law, 
56. 

Unlawful  sale  of  liquor  by  druggists,  see 
Intoxicating  Liquors,   41. 

Adulterated  or  mlsbramded  drugs. 

1.  The  enumeration  in  the  Pure  Food 
Law,  S.  D.  Sess.  Laws,  1907,  chap.  151,  p. 
322,  S  JO,  of  "innkeepers,  hotel-keepers, 
restaurant-keepers,  or  boarding-house  keep- 
er," restricts  that  act  to  that  class  of  in- 
dividuals, and  a  druggist  cannot  be  con- 
victed of  having  in  his  possession  mis- 
branded  patent  medicines.  Ex  parte 
Brown,  21  S.  D.  616,  114  N.  W.  303. 

2.  Under  the  Pure  Food  Law.  S.  D.  Sess. 
Laws,  1907,  chap.  151,  p.  322,  which  in  §  10 
provides  that  it  shall  be  unlawful  to  sell 


or  offer  for  sale  any  article  of  food  which 
is  adulterated  or  misbranded  within  tne 
meaning  of  this  act,  and  the  "possession  by 
any  innkeeper,  hotel  keeper,  restaurant 
keeper,  or  boarding  house  keeper  of  any 
food  or  drug  which  .is  adulterated  or  mis- 
branded  within  the  meaning  of  this  act 
shall  be  deemed  a  keeping  of  such  food 
or  arug  for  sale,"  such  being  the  only 
place  in  the  act  where  the  word  drugs  is 
used,  except  §  35,  which  is  merely  descrip- 
tive of  the  articles  of  food  and  medicine 
mentioned  therein  and  what  conditions  are 
essential  to  constitute  misbranded  or  adul- 
terated drugs  or  food,  and  §  36,  which  pro- 
vides a  penalty  for  a  violation  of  the  pre- 
ceding act,  a  person  convicted  of  selling 
certain  drugs  or  patent  medicines,  which 
did  not  bear  a  qualitative  statement  of 
what  they  contained  under  the  above  stat- 
ute was  properly  released  on  habeas  cor- 
pus proceedings  as  the  conviction  could  not 
be  sustained.  Ex  parte  Brown,  21  S.  D. 
516,  114  N.  W.  303. 

Contribntory  necllKenoe  irbere  vrvong 
dms  fnntlslied. 
3.  A  father  who  permits  without  inquiry 
the  administration  of  medicine  which  he 
knew  differed  in  character,  in  dose,  and 
in  frequency  of  dose  from  that  which  the 
attending  physician  said  he  had  prescribed, 
to  a  child  but  three  months  old,  who  is 
dangerously  ill,  is,  as  matter  of  law,  guilty 
of  contributory  negligence  barring  recovery 
for  the  death  of  the  child  resulting  from 
the  negligent  act  of  a  druggist  in  fur- 
nishing medicine  other  than  that  called  for 
by  the  prescription.  Scherer  v.  Schlaberg, 
18  N.  D.  421,  24  L.R.A.(N.S.)  520,  122  N. 
W.  1000. 

Editorial  notes. 

Liability  of   apothecaries   and  druggists. 
55  Am.  St.  Rep.  255. 
Duty  of  druggist  or  apothecary  in  sale  or 
compounding  of  drugs  or  medicines. 

29  L.R.A.(N.S.)    900. 
Liability  of  druggist  for  injury  to  stran- 
ger from  drug  or  poison  sold. 

13   L.R.A.(N.S.)    646. 
What   are  medicines,   drugs,   or    poisons 
within  statutes  regulating  pharmacists. 

26  L.R.A.(N.S.)  1013. 


DRUNKENNESS. 


Evidence  as  to,  see  Evidence,  671. 

Rescission  of  contract  made  with  intoxi- 
cated person,  see  Contracts,   174,   184. 

Voidability  of  deed  by  intoxicated  person, 
see  Deeds,  39. 

Opinion  evidence  as  to,  see  Evidence,  463, 
464. 

SuflScieney  of  evidence  of,  see  Evidence, 
880. 

Intoxication  of  juror  as  ground  for  new 
trial,  see  New  Trial,  38,  122. 

Instruction  as  to  effect  of,  see  Trial,  344. 
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DITE    PROCESS    OF   LAW. 

See  Constitutional  Law,  11.  b. 

■ » »» 

SUPUCATE. 

Filing  duplicate  of  chattel  mortgage,  see 
Chattel  Mortgage,  111.  g,  2. 


»»» 


OTTPUOITT. 

In  indictment,  see  Indictment,  etc.,  XL  e,  4. 
In  pleading,  see  Pleading,  11.  n. 


DURESS. 

Proof  necessary  to  authorize  setting  aside 
of  deed  because  of,  see  Evidence,  010. 
Question  for  jury  as  to,  see  Trial,  124. 

1.  The  payment  of  a  judgment  from  which 
plaintiff  intended  to  appeal  was  not  made 
under  coercion  or  duress  where  rendered 
necessary  by  an  agreement  for  a  loan 
upon  condition  that  land  be  released  from 
all  prior  liens  of  whatever  kind.  Signer 
V.  Clark,  13  N.  D.  35,  99  N.  W.  68. 

By  threat*. 

2.  Before  a  deed  of  real  property  will  be 
set  aside  as  having  been  executed  through 
the  influence  of  threats  of  violence  or  ar- 
rest, the  proof  must  show  that  the  deed 
was  executed  under  the  influence  of  such 
threats,  and  while  the  will  was  overcome 
by  reason  of  such  threats  or  duress  or 
menace.  Anderson  v.  Anderson,  17  N.  D. 
276,  115  N.  W.  836. 

3.  Evidence  that  for  several  days  before 


the  execution  of  a  deed  the  grantee  threat- 
ened the  grantor  with  physical  harm  to 
herself  and  child  and  also  with  arrest, 
was  not  sufficient  to  show  duress,  it  ap- 
pearing she  was  a  mature  woman  among 
friends  and  in  communication  with  her  law- 
yer and  that  on  the  day  ot  the  execution  of 
the  deed  she  accompanied  the  grantee  to 
town  for  that  purpose  without  any  threats 
and  appeared  friendly  with  him.  Anderson 
V.  Anderson,  17  N.  D.  275,  115  N.  W.  836. 

Editorial  note*. 

What  constitutes  duress. 

26  Am.  Dec.  374. 
Duress  by  frauds.  30  Am.  St.  Rep.  337. 
What  constitutes  duress  by  threats. 

24  Am.   St.  Rep.   172. 
Payment  of  illegal  bonus  for  discharge 
of  mortgage  pending  foreclosure,  as  duress. 
2  L.R.A.(N.S.)    574. 
Duress  by  demanding  receipt  as  condition 
of  payment.  1  L.R.A.(N.S.)   867. 

Contracts  procured  by  threats  to  prose- 
cute relative.  20  L.R.A.(N.S.)   484. 


DUTY. 

Prestutption  of  performance  of  official  duty, 
see  Evidence,  II.  i. 


4»» 


DWEIXIHG  HOUSE. 

As  a  fixture,  see  Insurance,  63. 

4»» 

DTnrO  DECIARATieNS. 

Admissibility  of,  see  Evidenoe,  IZ.  j. 


E 


EARHINOS. 


Inclusion  of,  in  chattel  mortgage,  see  Chat- 
tel Mortgage,  17,  18. 


EASEMENTS. 


In  railroad  right  of  way,  see  Contracts,  60. 
Creation  of,  bv  provision  as  to  payment  for 

party  wail,  see  Party  Wall. 
In  waters,  see  Waters. 

1.  An  easement  is  created  by  a  convey- 
ance of  a  right  of  way  to  a  railroad  com- 
pany for  a  nominal  consideration,  where 
the  grant  is  expressed  to  be  on  condition 
that  the  -  land  shall  be  used  for  railroad 


purposes  only,  and  that  if  it  shall  cease 
to  be  so  used  it  shall  revert  to  the  grant- 
or. Sherman  v.  Sherman,  23  S.  D.  486, 
122  N.  W.  439. 

2.  Where  the  owners  of  a  tract  of  land 
situated  between  a  public  street  and  a  river, 
had  conveyed  the  front  part  of  the  land 
next  to  the  street,  reserving  to  themselves 
a  right  of  way  to  the  street,  and  through 
mesne  conveyances  containing  similar 
clauses,  but  never  intended  to  enlarge  or 
extend  to  strangers  the  private  right  orig- 
inally created  the  plaintiff  has  become  the 
owner  of  all  the  land  to  which  the  reserva- 
tion ever  appertained,  an  adjacent  owner 
whose  property  all  fronts  upon  the  publie 
street,  has  no  right  to  a  driveway  in  the 
place  reserved.  Brace  t.  Van  Eps,  21  S. 
D.  66,  109  N.  W.  147. 
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Editorial  notea. 

AppurtenanoeB.         81  Am.  St.  Rep.  764. 
What  passes  as  appurtenant 

13  Am.  Dec.  657. 

Creation    and    conveyance    of    easements 

appurtenant  136  Am.  St  Kep.  680. 

Way  appurtenant  to  close  separated  by 

intervening  lands.  2  L.R.A.(N.S.)  983. 

Easements  of  light  and  air. 

7  Am.  Dec.  48. 
Easement  of  ancient  lights. 

46   Am.    Dec.    676. 
Continuance   of   easements   or    severance 
of  heritage  as  between  parts  thereof. 

67  Am.  Dec.  769. 
Rights  and  remedies  of  parties  entitled  to 
ways.  100  Am.   Dec.   115. 

Servitude  to  receive  flow  of  water. 

32  Am.  Dec.   123. 
Use  of  private  ways.      88  Am.  Dec.  279. 
Rights  and  obligations  of  parties  to  pri- 
Tate  ways.  95  Am.   St   Rep.  318. 

Implied  grant  of  easements  by  severance 
and  sale  of  property.   34  Am.  St.  Rep.  708. 
Grant  of  easements  by  implication. 

'  122  Am.  St  Rep.  207. 

Relationship  of  owners  of  different  floors 

in  building.  3  L.R.A.(N.S.)  610. 

Extent  of  indefinite  easement  as  affected 

by  extent  of  use.  5  L.R.A.(N.a)   851. 

Effect  of  division  of  tract  with  visible  ser- 

▼itude  in  favor  of  one  parcel  upon  another. 

6    1,.R.A.(N.8.)    410. 

Right  to  obstruct  "free"   right  of  way. 

3  UR.A.(N.S.)    461. 

Implied  grant  of  easement  in  partition 

deed.  3  L.R.A.(N.S.)   1082. 

Physicial  conditions  charging  purchaser 

of  servient  estate  with  notice  of  easement. 

8  L.R.A.(N.S.)   418. 

Effect  of  protest  to  prevent  acquisition 

of  way  by  prescription. 

26  L.R.A.(N.S.)    174. 
Extinguishment  of  easement  for  private 
way  by  incorporation  into  public  way. 

21  L.R.A.(N.S.)   1002. 

Abandonment  or  loss  of  private  way  by 

aonnaer  or  improvements  inconsistent  with 

use.  22  L.R.A.(N.S.)  880. 

Idfflitation  of  unrestricted  easement   to 

reasonable  use.  16  ti.R.A.(N.S.)  292. 

Right  of  purchaser  according  to  plat  to 

easements  in  ways  indicated  thereon,  other 

than  those  on  which  his  property  abuts. 

28  L.R>A.(N.S.)    1024. 
Easements  created  by  severance  of  tract 
■with  apparent  benefit  existing. 

26  L.R.A.(N.8.)  315. 
Effect  of  destruction  of 'servient  building 
to  terminate  easement  of  support. 

19  L.RA.(N.S.)    883. 

Duty  of  servient  owner  to  maintain  and 

protect  easement.       15   L.R.A.(N.S.)    992. 

Right    to    continue    enjoyment    of    pass 

way  across  highway.     12  L.R.A.(N.S.)  918. 

Building  over  right  of  way. 

16  Ii.RJL(N.S.)    193. 

Implication   from   necessity   of  easement 

other  than  of  way.       8  L.R.A.(N.S.)    327. 

Ways  by  necessity.        86  Am.  Deo.  675. 


Implication  of  way  by  necessity  where 
sale  of  part  of  tract  involimtary. 

12  L.K.A.(N.S.)   482. 

Way  of  necessity  where  other  means  of 
aooess  exUt  17  L.R.A.(N.8.)   1019. 


EDUCATIOK. 


See  Schools. 


EFFECT. 

Opinion  evidence  as  to,  sea  Evidence,  VII. 

b. 
Question  for  jury  as  to,  see  Trial,  IV.  c 


4«» 


EJECTION. 

Of  passenger,  see  Carriers,  4,  5. 
♦  »» 
EJECTMENT. 

First  raising  question  on  appeal  as  to 
mode  of  trial,  see  Appeal  and  Error, 
767. 

Quieting  title  to  land,  see  Cloud  on  Title. 

Liabilii^  to  ^eble  damages  for  forcible 
ejectment  from  real  property,  see 
Damages,  84,  86. 

Injunction  against  execution  of  judgment 
in,  against  railroad  company,  see  In- 
junction, 28. 

Effect  on  validity  of  mortgage  of  mort- 
gagee's bringing  ejectment  suit  under 
tax  deed  acquired,  see  Mortgage,  68. 

Estoppel  of  grantor  of  land  to  maintain, 
see   Real   Property,    3. 

Direction  of  verdict  in  action  of,  see  Trial, 
263. 

1.  A  tenant  in  common  of  real  estate 
may  maintain  ejectment  and  recover  pos- 
session of  the  entire  tract  as  against 
strangers  to  the  title.  Griswold  v.  Minnea- 
polis, St  P.  4  8.  Ste.  M.  R.  Co.  12  N.  D. 
436,  102  Am.  8t  Rep.  572,  97  N.  W.  638. 

[Cited  in  note  in  6  L.ItA.(N.8.)  713,  on 
extent  of  recovery  in  ejectment  by  ten- 
ants in  common  against  stranger.] 

Title. 

2.  In  actions  of  ejectment,  or  actions  to 
determine  adverse  claims  under  N.  D.  Rev. 
Codes  1899,  §  6904,  the  plaintiff  must  re- 
cover, if  at  all,  upon  the  strength  of  his 
own  title,  and  not  because  of  the  weakness 
of  the  defendant's.  Conrad  v.  Adler,  13 
N.  D.  199,  100  N.  W.  722. 

Editorial  notes. 

Title  necessary  to  support  ejectment. 

20  Am.  St  Rep.  306. 

Claimants  under  common  source  of  title. 

47  Am.  St  Rep.  76. 
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Ejectment  for  public  easement. 

11  L.R.A.(N.S.)    129. 

Ejectment    to    remove    wires. 

11  L.R.A.(N.S.)   920. 

Ejectment  by  an  executor  or  adminis- 
trator. 136   Am.    St.    Rep.    81. 

Ejectment  for  encroachments  under  sur- 
face, or  overhead.       11  L.R.A.(N.S.)    917. 

Who  may  be  dispossessed  under  judg- 
ment in  ejectment.  39  Am.  Dec.  311. 

Property  or  invasion  of  possession  for 
which  ejectment  is  maintainable. 

116  Am.  St.  Rep.  568. 

Establishment  of  prima  facie  title  in 
ejectment  by  conveyances  not  running  back 
to  sovereignty,  or  common  source  of  title. 
10  L.R.A.(N.S.)  404;  22  L.R.A.(N.S.) 
1100. 

Defenses   available   to  execution   defend- 
ant when  sued  in  ejectment  by  purchaser. 
84  Am.  Dec.  570. 

Recovery  in  ejectment  of  part  under 
claim   for   whole.  54  Am.   Dec.   415. 

Compensation  for  improvements  in  eject- 
ment. 15   Am.   Dec.   349. 

Recovery  for  mesne  profits  in  ejectment. 
9   Am.   St.  Rep.   205. 


EIXOTION. 


Power  of  court  to  review  matters  as  to,  see 
Courts,   14,   16. 

To  treat  tenant  as  a  trespasser,  see  Land- 
lord and  Tenant,  6. 

Between  counts,  see  Trial,  III.  g. 

To  rescind  contract  for  purchase  of  land, 
notice  of,  see  Vendor  and  Purchaser, 
41,  42. 

See  also  Voters  and  Elections. 


ETEOTION  DISTRICTS. 

Referendum  vote  on  division  of  state  into, 
see  Statutes,  1. 

Editorial  note. 

Effect   of   laches   in   questioning   appor- 
tionment of  election   districts. 

10  L.R.A.(N.S.)   1184. 


♦  »» 


ELECTION  OF  BEMEDIES. 

See  Action  or  Suit,  II.  a. 

»«» 

EUBCTIVE  FBANCHISB. 

See  Voters  and  Elections. 

< «» 

ELECTORS. 

In  general,  see  Voters  and  Election& 


ELECTRICAL    USES    AITB     APPU. 
AMCES. 

Relevancy  of  evidence  aa  to  what  caused 
telephone  wires  to  be  down  in  highway, 
see  Evidence,  720. 

Liability  for  injury  to  telephone  wires 
while  moving  house  in  street,  see  High- 
ways,  21. 

Pleading  negligence  as  to,  see  Pleading, 
188. 

Instruction  as  to  negligent  condition  of 
telephone  wires,  see  Trial,  413. 

Question  for  jury  as  to  negligence  in  re- 
gard to  wires,  see  Trial,  182. 

Questioi:  for  jury  as  to  contributory  neg- 
ligence in  regard  to  wires,  see  Trial, 
191. 

1.  If  an  electric  company  sells  an  arc 
light  to  a  church  under  contract  to  fur- 
nish electricity  for  and  keep  such  light  in 
repair,  and  through  its  negligence  in  fail- 
ing to  properly  repair  the  light  after  no- 
tice, it  falls,  injuring  a  person  who  is  at- 
tending church  services,  the  electric  com- 
pany is  liable  therefor.  Fish  v.  Kirliii- 
Gray  Electric  Company,  18  S.  D.  122,  112 
Am.  St.  Rep.  782,  99  N.  W.  1092. 

[Cited  in  note  in  13  L.R.A.(N.S.)  227. 
on  duty  of  electric  light  company  as 
to  wiring  or  fixtures  installed  in  pri- 
vate property.] 

2.  A  telephone  company  having  a  license 
to  string  its  wires  over  a  public  street  is 
under  an  implied  obligation  to  erect  and 
maintain  them  in  a  safe  condition,  so  that 
they  should  not  become  a  nuisance  or  en- 
danger the  safety  of  the  traveling  public, 
and  if  an  injury  arises  to  a  traveler  by 
reason  of  its  negligence  in  allowing  a  wire 
to  fall  down  or  to  remain  so  after  notice, 
the  company  ih  liable.  Snee  t.  Clear  Lake 
Teleph.  Co.  —  S.  D.  — ,  123  N.  W.  729. 

3.  The  Legislature,  in  enacting  S.  D. 
Civ.  Code,  §§  554,  563,  had  in  mind  the 
usual  and  ordinary  prevailing  methods  and 
customs  for  the  construction  of  telephone 
lines,  and  did  not  grant  to  a  telephone 
company  the  absolute  right  to  erect  and 
maintain  telephone  poles  and  wires  along 
either  or  both  sides  of  a  section  line  road 
at  any  height  from  the  surface  of  the 
ground  that  it  desires,  and  to  string  its 
wires  if  it  so  desired,  so  close  to  the  ground 
that  the  traveling  public  could  not  pass  un- 
der them,  except  at  road  crossings,  and  to 
allow  its  wires  to  remain  down.  '  Snee  v. 
Clear  Lake  Teleph.  Co.  —  S.  D.  — ,  123 
N.  W.  729. 

Editorial   notes. 

Duties  and,  liabilities  of  electric  corpora- 
tions. 100   Am.    St.    Rep.    51C. 

Duty  of  electric  light  company  as  to 
wiring  or  fixtures  installed  in  private  prop- 
erty. 13    L.R.A.(N.S.)    22«. 

Duty,  in  stringing  electric  wires,  to 
guard  against  danger  to  children.  11 
L.R.A.(N.S.)    449;    25  L.R.A.(N.S.)    1221. 

Care  required  of  one  furnishing  electriei- 
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ty  toward  persons  rightfully  on  premisea 
suppUed.  6   L.R.A.(N.S.)    459. 

Duty  to  protect  wires  for  safety  of 
workmen  on  premises. 

2   L.R.A.(N.S.)    777. 

Duty  of  company  maintaining  electric 
wires  on  another's  premises,  toward  tres- 
passer or   licensee.       3  L.R.A.  (N.S.)    989. 

Liability  for  injury  to  trespasser  or  li- 
-censee  from  exposed  third  rail. 

28  L.R.A.(N.S.)    98. 

Duty  of  municipality  to  inspect  electric 
wires  maintained  by  others  in  streets. 

2  L.R.A.(N.S.)    475. 

Liability  with  respect  to  electric  current 
as  affected  by  concurring  negligence  of 
third    person.  7    L.R.A.(N.S.)     293. 

Duty  of  electric  light  company  as  to 
wiring  or  fixtures  installed  in  private  prop- 
erty. 20    L.R.A.(N.S.)    81B. 

Jbijuries  from  electrio  wires  in  highway. 
22  L.R.A.(N.S.)  1169. 

Injury  to  electric  lineman  through  defect 
in  pole   or  its  appurtenances. 

21  L.R.A.(N.S.)    774. 
Liability    of    one    furnishing    electrical 

■current   to  be   distributed   by   another   for 
injury  to  third  person  after  delivery. 

27  L.R.A.(N.S.)   893. 

Duty  to  cut  off  electric  connection  in 
case   of   fire.  31   L.R.A.(N.S.)    1099. 

Contributory  negligence  of  volunteer  as 
to  electric   wire  or  apparatus. 

«  L.R.A.(N.S.)   290. 

Contributory  negligence  in  touching  live 
wires   in    street.  1   L.R.A.(N.S.)    822. 

Duty  to  ascertain  danger  before  passing 
Tinder  wire   over   highway. 

22  L.R.A.(N.S.)   1189. 


♦  ■» 


EIiEOTBICITT. 

See  mectrical  Uses  and  Appliances. 

*  ■ » 

EIXOTRIC  riOHTS. 

Election  on  question  of  issuing  bonds  for, 
see   Bonds,  22,  23. 

Negligence  in  failure  to  properly  repair, 
see    Electrical    Uses    and    Applicances. 

Injunction  against  city  incurring  indebt- 
edness in  connection  with,  see  Injunc- 
tion, 39. 

Xditortal    mote. 

Right  of  property  owner  to  damages  or 
injunction  for  electric  light  plant  in  vi- 
cinity. 27   L.R.A.(N.S.)    237. 


EIiECTRIC   RAILWATS. 

See  also  Street  Railways. 

Editorial  note. 

Duty  to  look  and  listen  before  crossing 
«Iectric   road.  15   L.R.A.(N.S.)    264. 


EI.ECTBIO  WIRES. 

See  Electrical  Uses  and  Appliances. 

EI.EVATORS. 

Grain  elevators,  see  Grain  Elevators. 
Editorial  motes. 

Liability  for  injury  to  elevator  passen- 
ger. 2    L.R.A.(N.S.)    744. 

Liability  of  owners  of  elevators  used  for 
passengers   or    employees. 

56  Am.  St.  Rep.  806. 

Liability  of  owner  of  elevator  to  tres- 
passers or  licensees.  15  L.R.A.(N.S.) 
402;  27  L.R.A.(N.S.)    124. 

Rights  of  one  who,  after  being  pro- 
hibited, enters  passenger  elevator,  for  pur- 
pose of  business  with  tenant. 

14  L.R.A.(N.S.)   350. 

Duty  of  innkeeper  as  to  operation  of 
elevator.  16   L.R.A.(N.S.)    290. 


4»» 


EUGIBIUTT. 

Of  officer,  see  Officers,  1,  23,  24. 

*« » 

EMBEZZUBMENT. 

Venue  of  prosecution  for,  see  Action  or 
Suit,  102. 

Prejudicial  error  in  refusing  instruction 
on  prosecution  for,  see  Appeal  and  Er- 
ror,   1059. 

Proof  of  other  crimet  on  prosecution  for, 
see  Evidence,  772,  773. 

Sufficiency  of  proof  of,  see  Evidence,  XL 
n,  6. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  II.  e,  5,  d. 

Instructions  on  prosecution  for,  see  Trial, 
338. 

1.  Embezzlement,  under  N.  D.  Rev.  Codes 
1899,  §  7462,  is  either  a  fraudulent  ap- 
propriation of  property,  or  the  secreting 
of  the  property  with  intent  to  fraudulent- 
ly appropriate  it.  State  v.  Lonne,  15  N. 
D.  275,  107  N.  W.  524. 

2.  The  fraudulent  appropriation  of  prop- 
erty or  the  secreting  of  it  with  fraudulent 
intent  to  appropriate  it  as  described  in 
N.  D.  Rev.  Codes  1899,  §  7462,  are  dif- 
ferent acts  or  facts  that  constitute  the 
crime  of  embezzlement,  and  are  not  the 
means  of  committing  that  offense.  State 
v.  Lonne,  15  N.  D.  275,  107  N.  W.  524. 

Editorial   notes. 

Embezzlement.  98  Am.  Dec.  126;  87  Am. 
St.  Rep.   20. 

Wrongful  appropriation  of  money  re- 
ceived through  mistake  as  embezzlement. 
19  L.R.A.(N.S.)   371. 

Embezzlement  as  affected  by  want  of  au- 
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thority   to   receive  monev   or   property    in 
first  instance.  17  L.R.A.(N.S.)    531. 

Illegality  of  transaction  by  which  owner 
obtained   property   as   defense. 

27  L.R.A.(N.S.)   415. 

Effect  of  right  to  commissions  upon 
prosecution  for  embezzlement  by  retention 
of  whole  fund.  13  LJl.A.(N.S.)   611. 


EMBI^MENTB. 


See  Crops. 


EMINENT  DOMAIK. 

L  Right  to  Take  Propebtt. 

a.  Who  may  Exercise. 

b.  When  Necestity  Emittt. 

c.  What  may   he   Taken. 

d.  For  What  Purpoae. 

e.  Right  Acquired. 
IL  Pbocedubk. 

a.  Generally. 

b.  Complaint, 
e.  Jury. 

III.  Right  of  Ownkbs  to  Compenbation. 

IV.  Additional  8ebvitud«33. 
V.  Editorial  Notes. 

Adverse  possession  of  land  condemned  for 
railroad,  see  Adverse  Possession,  3. 

Delegation  of  power  as  to,  see  Constitu- 
tional Law,  26,  27. 

Costs  in  eminent  domain  proceedings,  see 
Costs  and  Fees,  10,  11. 

Oral  consent  by  owner  to  taking  of  proper- 
ty, see  Contracts,  49. 

Extent  of  recovery  in,  see  Damages,  III, 
i. 

As  to  laying  out  of  highway,  see  High- 
ways, II.  c. 

Strict  or  liberal  construction  of  statute 
governing,  see  Statutes,  II.  h,  2. 


L  Right  to  Take  Pbopkbtt. 

Strict  or  liberal  construction  of  statute  as 
to,  see  Statutes,  87,  88. 

a.  Who  May  Exeroite. 
See  also  Evidence,  22.   - 

1.  The  right  to  construct  railroads  and 
erect  improvements  necessary  for  their  op- 
eration IS  not  conferred  by  the  provisions 
of  the  South  Dakota  constitution  relating 
to  the  exercise  of  eminent  domain,  as  eith- 
er corporations  or  individuals  may  con- 
struct, own  and  operate  lines  of  railway 
without  in  any  single  instance  finding  it 
necessary  to  exercise  the  privilege  given 
them  under  the  constitution  and  the  law 
to  take  and  appropriate  private  property 
for  such  use.  Hyde  v.  Minnesota,  D.  &  P. 
R.  Co.  —  S.  D.  — ,  123  N.  W.  849. 


b.  When  yeceaaity  EmistB. 

Power  of  court  to  review  question  of,  see 

Courts,  6,  10. 
Sufficiency  of  proof  of,  see  Evidence,  998. 

2.  It  is  never  permissible  for  a  company 
or  individuals  invested  with  the  power  iu 
exercise  the  right  of  eminent  domain  to 
appropriate  more  land  than  is  necessary 
for  its  use,  and  the  courts  hsve  power  to 
prohibit  excessive  appropriation,  or  the 
taking  of  land  not  witnin  the  scope  of  tne 
purpose  required,  and  to  determine  whether 
the  use  for  which  private  property  pro- 
posed to  be  taken  under  the  authority  au- 
thorized by  the  legislature  is  in  fact  a  pub- 
lice  use  or  not.  Chicago,  M.  &.  St.  P.  R. 
Co.  V.  Mason,  23  S.  D.  564,  122  N.  W.  601. 

3.  Under  the  la^s  of  South  Dakota,  the 

?|uestion  of  the  existence  of  the  necessity 
or  exercising  the  right  of  eminent  domain, 
where  it  is  first  shown  that  the  use  is 
public,  is  not  open  to  judicial  investigation 
and  determination,  but  that  the  body  hav- 
ing power  to  exercise  the  right  of  eminent 
domain  is  also  invested  with  power  to  de- 
termine the  existence  of  the  necessitv. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Mason,  23 
S.  D.  564,  122  N.  W.  601. 

c.  What  May  he  Taken. 

4.  Where  a  duly  incorporated  company 
authorized  by  statute  to  take  land  for  pub- 
lic use  exercises  the  right  of  eminent  do- 
main in  good  faith  and  is  not  guilty  of  op- 
pression, its  discretion  in  the  selection  of 
land  will  not  be  interfered  with  by  the 
courts.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ma- 
son, 23  S.  D.  564,  122  N.  W.  601. 

6.  The  taking  of  a  tract  of  land  34.8 
acres  in  extent  for  gravel,  where  there  is  no 
gravel  nearer  than  100  miles  or  more,  and 
the  gravel  is  necessary  to  ballast  the  track 
and  make  its  use  safe,  is  not  excessive,  and 
there  is  nothing  therein  from  which  fraud 
or  oppression  might  be  inferred.  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Mason,  23  S.  D.  564, 
122  N.  W.  601. 

Property  devoted  to  pnblio  nse. 

6.  A  railroad  cannot,  in  the  absence  of 
statutory  authority,  condemn  a  part  of  the 
right  of  way  of  another  railroad  company 
for  the  purpose  of  constructing  its  track 
thereon  longitudinally.  South  Dakota  C. 
R.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  73  C. 
C.  A.  176,  141  Fed.  678. 

d.  For  What  Purpose. 

7.  Private  property  cannot  be  taken  un- 
der the  power  of  eminent  domain  except  for 
a  public  use,  but  under  the  law  of.  this 
slate  the  nse  of  property  reasonably  neces- 
sary for  the  construction,  maintenance,  or 
operation  of  a  railroad  is  a  public  use. 
Northern  P.  R.  Co.  v.  Boynton,  17  N.  D. 
203,  115  N.  W.  679. 

8.  A  railroad  company  is  not  authorized 
to  condemn  land  for  building  its  road  lon- 
gitudinally along  the  right  of  way  of  an- 
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other  railroad  company  by  the  provisions 
of  S.  D.  Civ.  Code,  §  488,  subd.  6,  author- 
izing one  railroad  company  to  "croaa,  in- 
tersect, join,  and  unite  its  railroad"  with 
any  other  railroad.  South  Dakota  C.  R. 
Co.  V.  Chicago  M.  &  St.  P.  R.  Co.  73  C. 
C.  A.  176,  141  Fed.  578. 

0.  S.  D.  Rev.  Civ.  Code,  §  488,  subd.  4, 
which  provides  that  a  railway  corporation 
shall  have  power  to  lay  out  its  road  not. 
exceeding  100  feet  in  width,  and  to  con- 
struct the  same,  and  for  the  purposes  of 
obtaining  gravel  to  take  as  much  land  as 
may  be  necessary  for  the  proper  construc- 
tion, operation  and  security  of  the  road, 
sufficiently  authorizes  a  railway  corporation 
to  condemn  land  for  the  purpose  of  obtain- 
ing gravel,  under  allegation  in  petition 
that  it  is  necessary  to  ballast  its  tracks 
and  keep  its  roadbed  in  a  safe  condition 
for  use,  and  that  it  has  no  gravel  nearer 
than  100  miles  and  more  from  the  real  es- 
tate to  be  taken.  Chicago,  M.  &.  St.  P.  R. 
Co.  V.  Mason,  23  S.  D.  564,  122  N.  W.  601. 

10.  The  taking  of  land  by  a  railroad  for 
the  construction  of  a  reservoir  constitutes 
a  sufficient  public  use  where  the  evidence 
showed  that  an  adequate  supply  was  not 
obtainable  by  the  digging  of  wells  and  the 
railroad  had  been  obliged  to  bring  in  water 
1^  tank  cars  from  a  distant  point.  North- 
em  P.  R.  Co.  V.  Boynton,  17  N.  D.  203,  115 
N.  W.  679. 

e.  Right  Acquired. 

Delegation  of  power  as  to,  see  Constitution- 
al Law,  26,  27. 

11.  The  title  acquired  by  a  railroad  com- 
pany under  condemnation  proceedings  un- 
der the  laws  in  force  in  1887,  was  -a  fee 
title.  Hedger  v.  Aberdeen,  B.  4  N.  W.  R. 
Co.  —  S.  D.  — ,  128  N.  W.  602. 

'  12.  Dak.  Comp.  Laws,  §  2980,  gave  rail- 
roads power  to  acquire  any  land  by  pur- 
chase or  under  the  provisions  of  the  act 
necessary  for  the  construction,  maintenance 
and  operation  of  its  railroad,  and  the  sta- 
tion, depot  grounds  and  other  accommoda- 
tions reasonably  necessary  to  accomplish 
the  object  of  its  incorporation;  to  hold  and 
use  the  same  and  to  lease  or  otherwise 
dispose  of  any  part  thereof,  or  sell  the  same 
when  not  required  for  railroad  uses,  and 
no  longer  necessary  to  its  use.  §§  2999, 
3002  provide  means  or  methods  for  carry- 
ing out  and  making  the  power  to  purchase, 
take,  hold,  lease,  etc.  Held:  the  plain  in- 
tent of  the  legislature  was  that  a  complete 
title  should  be  vested  in  the  company,  such 
title  to  be  co-extensive  and  correlative  with 
the  power  of  holding  and  disposing  of  the 
lands  so  acquired.  Sherman  v.  Snerman, 
23  8.  D.  486,  122  N.  W.  439. 

13.  The  construction  of  a  temporary  over- 
head crossing  by  a  railroad  company  at  one 
side  of  the  point  where  the  railroad  crosses 
a  highway,  and  the  use  thereof  by  the  pub- 
lie,  does  not  confer  an  interest  in  fee  upon 
which  the  company  may  base  a  claim  for 
compensation  for  the  placing  of  a  street  by 


an  incorporated  village  over  the  company's 
right  of  way  at  the  point  where  the  high- 
way crosses  the  railroad.  Great  Northern 
R.  Co.  V.  Viborg,  17  8.  D.  374,  97  N.  W.  6. 


II.  Pboceodbk. 

a.  Generally. 

County  as  necessary  party,  see  Action  or 

Suit,  58. 
Admissibility   of  ordinance   in  proceedings 

to    condemn    property    for    street,    see 

Evidence,  279. 
Sufficiency  of  complaint,  see  Pleading,  209. 
Civil  nature  of  condemnation   proceedings, 

see  Removal  of  Causes,  1. 
Right  to  remove  cause  to  Federal  court  on 

ground   of    separable    controversy,    see 

Removal  of  Causes,  6. 

14.  Only  a  single  action  or  assessment 
and  payment  of  damages  is  contemplated 
by  S.  D.  Const.,  art  6,  §  13,  providing  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  compensation  which  shall 
be  paid  as  soon  as  it  can  be  ascertained  and 
before-  possession  is  taken.  Hyde  v.  Min- 
nesota, D.  4  P.  R.  Co.  —  8.  D.  — ,  123  N. 
W.  849. 
Attempt  to  •(*•«  on  eompensation. 

16.  An  attempt  to  agree  on  the  compen- 
sation and  the  point  and  manner  of  cross- 
ing is  a  condition  precedent,  under  8.  D. 
Civ.  Code,  §  488,  subd.  6,  to  the  right  of 
one  railroad  company  to  condemn  a  cross- 
ing over  the  right  of  way  of  another  rail- 
road company.  South  Dakota  C.  R.  Co.  v. 
Chicago,  M.  4  St.  P.  R.  Co.  73  C.  C.  A. 
176,  141  Fed.  678. 

b.  Complaint. 

16.  The  description  of  the  easemoit 
sought  to  be  condemned  for  the  construc- 
tion of  a  pipe  line  is  sufficiently  definite 
and  certain,  where  it  describes  the  exact 
point  of  its  beginning  and  its  terminus, 
with  its  length  in  feet.  Northern  P.  R.  Co. 
V.  Boynton,  17  N.  D.  203,  115  N.  W.  679. 

17.  Ultimate  facts  are  all  that  is  requi- 
site or  proper  to  plead,  and  hence  a  com- 
plaint in  an  action  by  a  railway  corpora- 
tion to  condemn  property  is  sufficient  if 
it  alleges  that  the  use  thereof  is  necessary 
to  its  construction,  maintenance  or  opera- 
tion, without  alleging  in  terms  that  such  de- 
sired iise  is  a  public  use.  Such  latter  al- 
legation would  constitute  a  mere  conclu- 
sion of  law.  Northern  P.  R.  Co.  v.  Boyn- 
ton, 17  N.  D.  203,  115  N.  W.  679. 

18.  A  complaint  in  an  action  by  a  rail- 
way company  to  condemn  certain  property 
as  a  site  for  a  reservoir  for  the  collection 
and  storage  of  surface  water  for  use  in  its 
engines  sufficiently  alleges  a  cause  of  ac- 
tion if  it  sets  forth  the  ultimate  facts  that 
thp  property  sought  to  be  condemned  is  nec- 
essary for  the  purpose  of  obtaining  water 
required    in    the    operation    of  its    trains. 
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Northern  P.  R.  Co.  v.  Boynton,  17  N.  D. 
203,  115  N.  W.  679. 

19.  A  complaint  in  eminent  domain  pro- 
ceedings need  not  allege  tlie  public  neces- 
sity for  the  taking  of  the  property  sought 
to  be  condemned,  under  N.  D.  Rev.  Codes 
1905,  §  7592.  Grafton  v.  St.  Paul,  M.  &.  M. 
R.  Co.  16  N.  D.  313,  22  L.R.A.(N.S.)  1, 
113  N.  W.  598,  15  A.  &,  E.  Ann.  Cas.  10. 

c.  Jury. 

20.  Under  N.  D.  Rev.  Codes,  1905,  chap. 
23,  the  jury  in  an  action  to  condemn  lands 
for  a  right  of  way  for  a  drain,  is  not  au- 
thorized to  consider  the  benefits  to  the 
tract  of  land  about  to  be  condemned,  in 
determining  the  full  compensation  but  only 
to  determine  the  full  damage,  leaving  the 
benefits  to  be  determined  by  the  board  of 
drain  commissioners.  Heskin  v.  Herbrand- 
eon,  —  N.  D.  — ,  130  N.  W.  836. 

21.  Where  the  jury  in  an  action  to  con- 
demn lands  for  a  right  of  way  for  a  drain, 
found  the  full  damages  to  the  tract  sought 
to  be  condemned,  and  made  an  independ- 
ent finding  as  to  the  amount  the  tract  was 
benefited,  it  was  the  duty  of  the  trial  court 
to  order  the  entry  of  judgment  for  the 
amount  of  the  full  damages,  since  the 
amounts  of  the  full  damages  and  the  bene- 
fits could  be  separated  in  the  verdict.  Hes- 
kin .v.  Herbrandson,  —  N.  D.  — ,  130  N. 
W.  836. 


III.    RiOHT    or    OWNEBS    TO    COUPBNSATION. 

Determination  of  amount  of  compensation, 
see  supra,  20,  21. 

Extent  of  recovery,  see  Damages,  III. 

Injunction  to  protect  right,  see  Injunction, 
14,   15,  26,  27. 

Retention  by  clerk  of  court  of  amount  paid 
in  condemnation  proceedings,  see  Money 
in  Court. 

Sufficiency  of  allegation  as  to,  see  Plead- 
ing, 209. 

22.  The  requirement  of  the  South  Dakota 
Constitution  that  damages  must  first  be 
ascertained  and  just  compensation  made 
has  no  application  whatever  to  the  use  by 
a  private  owner  of  his  own  property,  but 
has  application  only  to  those  cases  where 
it  is  necessary  to  acquire  the  right  to  use 
and  occupy  property  through  the  exercise 
of  the  power  of  eminent  domain.  Hyde  v. 
Minnesota,  D.  &  P.  R.  Co.  —  S.  D.  — ,  123 
N.  W.  849. 

23.  The  duty  to  compensate  a  railway 
company  for  structural  changes  made  nec- 
essary by  the  condemning  by  a  municipality 
of  a  right  of  way  for  a  street  across  its 
tracks  is  not  imposed  upon  the  municipality 
by  a  constitutional  provision  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Graf- 
ton V.  St.  Paul,  M.  &  M.  R.  Co.  16  N.  D. 
313,  22  L.R.A.(N.S.)  1,  113  N.  W.  598, 
15  A.  &  E.  Ann.  Cas.  10. 


Abutting    oimer. 

24.  The  provisions  of  the  S.  D.  Const. 
Art.  6,  §  13,  forbidding  the  taking  of 
private  property  for  public  use  without  just 
compensation,  and  providing  that  the  fee 
to  land  taken  for  highways  shall  remain  in 
the  owner,  and  of  Art.  17,  §  18,  that  com- 
pensation shall  be  made  before  any  property 
is  taken,  injured  or  destroyed,  are  inap- 
plicable to  the  use  of  city  streets  for  the 
purpose  for  which  they  were  dedicated,  ap- 
propriated or  condemned.  Kirbv  v.  Cit- 
izens' Teleph.  Co.  17  S.  D.  362,  97"  N.  W.  3, 
2  A.  &  E.  Ann.  Cas.  152. 

25.  The  construction  and  operation  of  * 
telegraph  and  telephone  line  upon  a  rural 
highway  is  not  a  highway  use,  within  the 
purpose  of  the  original  dedication  of  the 
highway,  but  is  a  new  use,  and  constitutes 
an  additional  servitude  upon  the  fee  of  the 
abutting  owner,  for  which  he  is  entitled  to 
compensation.  Cosgriff  v.  Tri-State  Teleph. 
&  Teles.  Co.  15  N.  D.  210,  5  L.R.A.(N.S.) 
1142,  107  N.  W.  625. 

28.  The  provisions  of  U.  S.  Rev.  Stat. 
S8  iJ263-5268  (U.  8.  Comp.  Stat.  1901,  pp. 
3579-3581 ) ,  authorizing  the  construction  of 
telegraph  lines  along  "post  roads"  upon 
compliance  with  certain  conditions,  do  not 
afTect  the  right  of  an  abutting  owner  to 
compensation  for  the  burden  imposed  upon 
the  fee  by  the  erection  of  a  line  upon  a 
rural  highway  which  is  a  post  road.  Tri- 
State  Teleg.  &  Teleph.  Co.  v.  Cosgriff,  — 
N.  D.  — ,  26  L.R.A.(N.S.)  1171,  124  N.  W. 
75. 

27.  The  provisions  of  U.  S.  Rev.  SUt. 
§§  6263-5268  (U.  S.  Comp.  Stat.  1901,  pp. 
3579-3581),  authorizing  the  construction  of 
telegraph  lines  along  "post  roads"  upon 
compliance  with  certain  conditions,  do  not 
affect  the  right  of  an  abutting  landowner  to 
compensation  for  the  burden  imposed  upon 
the  fee  by  the  erection  of  a  line  upon  a 
rural  highway,  which  is  a  post  road.  Cos- 
griff V.  Tri-State  Teleph.  k  Teleg.  Co.  15 
N.  D.  210,  6  L.R.A.(N.S.)  1142,  107  N. 
W.   626. 


rv.  Additional  Sebvitudes. 

Necessity  for  compensating  abutting  owners 
on  using  highway  for  additional  pur- 
pose, see  Eminent  Domain,  24-27. 

28.  The  construction,  maintenance,  and 
operation  of  a  telephone  system  in  a  city 
street,  in  such  a  manner  as  not  to  cause 
unnecessary  injury  or  inconvenience  to 
property  owners,  does  not  constitute  an 
additional  servitude,  entitling  an  abutting 
owner  to  compensation.  Kirby  v.  Citizens' 
Teleph.  Co.  17  S.  D.  362,  97  N.  W.  3,  2 
A.  &  E.  Ann.  Cas.  162. 


V.  Editobiai.  Korea. 
Eminent  domain.        22  Am.  St.  Rep.  48. 
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Telegraph  and  telephone  poles  and  wires 
in  streets  and  highways  across  private 
property.  28  Am.  St.  Rep.  229. 

Whether  constitutional  prohibition 
against  damaging  property  for  public  use, 
etc.,  applies  to  worit  done  after  provision 
takes  effect  under  ordinances  previously 
passed.  3  L.R.A.(N.S.)  404. 

Bight  to  take  property  generally. 

Statutory  right  to  destroy  property  in 
case  of  fire.  47  Am.  Bee.  207. 

Right  of  eminent  domain  as  affected  by 
extent  to  which  general  scheme  has  pro- 
gressed. 7  L.R.A.(N.S.)   198-200. 

Necessity  for  taking  under  power  of  em- 
inent domain.  42  Am.  St.  Rep.  406. 
IVlto  may  ezerolse  right. 

Right  of  de  facto  corporation  to  exercise 
eminent  domain.     '       2  L.R.A.(N.S.)    144. 

Exercise  of  eminent  domain  by  one  cor- 
poration for  public  purpose  to  be  subserved 
by  another.  21  L.R.A.(N.S.)   448. 

Exercise  of  eminent  domain  by  depot  and 
belt  or  terminal  railway  companies. 

10  L.R.A.(N.S.)   909. 
'What   property   may   be    taken. 

Taking  railroad  lands  for  drainage  dis- 
trict. 2L.R.A.(N.S.)  227. 

Condemnation  of  shares  of  minority 
stockholders.  1  L.R.A.(N.S.)  605. 

Location  of  railroad  which  will  prevent 
appropriation  of  land  by  another. 

13  L.R.A.(N.8.)  197. 

Right  to  condemn  property  previously 
condemned  or  purchased  for  public  use, 
but  not  actually  used.   24  L.R.A.(N.S.)  383. 

Acquisition  of  tide  land  by  eminent  do- 
main. 66  L.R.A.  897. 

Power  to  condemn  riparian  rights  apart 
from  land  to  which  appurtenant. 

17  L.R.A.(N.S.)  1005. 

Condemnation  of  corporate  property  un- 
der power  of  eminent  domain. 

9  Am.  St  Rep.  137. 
For  irhat   purpose   property  may   be 
taken. 

What  uses  justify  exercise  of  power  of 
eminent  domain.  22  Am.  Dec.  680. 

Uses  for  which  power  of  eminent  domain 
cannot  be  exercised.    102  Am.  St.  Rep.  810. 

Combination  of  public  and  private  uses. 
21  L.R.A.(N.S.)   538. 

Right  to  condemn  lands  for  private  way 
or  road.  91  Am.  Dec.  585. 

Condemnation  of  right  of  way  for  rail- 
road. 19  Am.  St.  Rep.  458. 

Power  to  condemn  right  of  way  for  track 
to  private  establishment. 

22L.R.A.(N.S.)  181. 

Right  of  railroad  to  condemn  right  of 
way  over  or  across  tracks  of  another  for 
•pur  to  private  establishments. 

5  L.R.A.(N.S.)    612. 

^ercise  of  eminent  domain  for  logging 
«r  other  private  railroad. 

1   L.R.A.(N.S.)    989. 

Exercise  of  eminent  domain  for  mining 
road.  1    L.R.A.(N.R.)    977. 

Exercise  of  eminent  domain  forming  tnn- 
oeL  4  L.R.A.(N.S.T  106. 


Taking  property  for  irrigating  or  drain- 
ing private  lands.  1  L.R.A.(N.S.)  208. 

Furnishing  water  and  water  power  to 
public  for  manufacturing  as  public  pur- 
pose. 21  L.R.A.(N.S.)   410. 

Generation  of  electricity  .for  sale  for  pow- 
er as  public  purpose. 
2  L.R.A.(N.S.)    842;    19  L.R.A.(N.8.)    725. 

Offer  to  serve  public  as  warranting  em- 
inent domain  in  aid  of  hydro-electric  in- 
stallation. 6  L.R.A.(N.S.)   122. 

Right  to  exercise  eminent  domain  for 
gristmill.  18  L.R.A.(N.S.)  256. 

Exercisability  of  eminent  domain  for  pro- 
duction of  gold.  15  L.R.A.(N.S.)  616. 
Bight  acquired  by  exercise  of  power. 

Whether  condemnation  secures  title 
"through  or  under"  former  owner. 

9  L.R.A.(N.S.)   1092. 

When  title,  passes  in  condemnation  pro- 
ceedings. 16  L.R.A.(N.S.)  537. 
Prooednre. 

Power  to  set  aside  award  for  misconduct 
of  commissioners  or  jurors. 

27  L.R.A.(N.S.)   567. 

Right  of  condemning  party  to  dismiss 
proceedings  before  confirmation  or  judg- 
ment. 28  L.R.A.(N.S.)   91. 

Time  within  which  eminent  domain  pro- 
ceedings may  be  discontinued. 

86  Am.  Dec.  202. 
Bight  of  owners  to  oompenaatlon. 

Compensation  for  property  taken  under 
power  of  eminent  domain.    31  Am.  Dec.  373. 

Data  necessary  to  warrant  recovery  for 
consequential   damages   to   realty. 

3  L.R.A.(N.8.)  333. 

Right  to  compensation  for  improvements 
made  by  taker  before  condemnation  without 
owner's  consent.  6  L.R.A.(N.S.)   922. 

Right  to  compensation  for  interference 
with  light  or  air  by  railroad  structure  on 
company's  own  property. 

20L.R.A.(N.S.)  1061. 

Liability  of  railroad  to  abutting  owner 
for  damages  from  change  of  grade  to  carry 
highway  across  tracks. 

26  L.R.A.(N.S.)   236. 

Right  of  abutter  to  compensation  where 

street   railway    located   on    side   of    street. 

25  L.R.A.(N.S.)    1278. 

Right  of  abutter  to  damages  for  special 
injuries  where  street  railway  not  considered 
additional   burden.    26  L.R.A.(N.S.)    1265. 

Necessity  and  measure  of  compensation, 
upon  laying  out  street  across  railwav  prop- 
erty. 24  L.R.A.(N.S.)    1226. 

Right  of  railroad  to  compensation  for 
laving  street  railway  across  trnck  on  street 
crossing.  13  L.R.A.(N.S.)  916. 

Right  of  grantor  of  Hptprminable  fee  or 
r'state  upon  condition  subsequent  to  compc. 
sation  on  condemnation. 

22  L.R.A.(N.S.)    1063. 

Separation  of  parcels  of  land  by  stream, 
canal,  highway,  or  railroad,  as  affecting 
right  to  treat  them  as  one  in  assessing 
damages   on   condemn"*!"" 

•   L.R.A.(N.S.)    -i^K. 

Right  of  one  whose  property  is  taken 
for  public  use  without  consent  or  condem- 
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nation,  to  maintain  action  for  compensa- 
tion or  permanent  damages. 

28  L.R.A,(N.S.)    968. 

Power   to    authorize    telegraph   or    tele- 
phone line  along  railroad  without  compen- 
sation. 29    LJLA.(N.S.)    703. 
Wliat  oonstltntei  a  takliiK  of  or  dam- 
age to  property. 

What  is  taking  of  property  for  public 
use.  16  Am.  St.  Rep.  010. 

What  constitutes  damage  for  public  use 
for  which  compensation  must  be  made. 

4  Am.  St.  Rep.  399. 
What  constitutes  "damage"  to  property 

within  provision  that  property  shall  not  be 
taken  or  damaged  for  public  use  without 
compensation.         109    Am.    St.    Rep.    905. 

Cutting  off  access  to  highway  as  a  taking. 
16   L.R.A.(N.8.)    49. 

Laying  pipe  through  land  as  a  taking. 
24  L.R.A.(N.S.)    230. 

Smoke,  noise,  etc.,  incident  to  ordinary 
operation  of  railroad  aa  a  "damaging"  of 
property  within  constitutional  provision  for 
compensation.  17    L.R.A.(N.S.)    1064. 

Extension  of  city  limits  to  includfe  toll 
road  as  "taking"  of  property. 

17  L.R.A.(N.S.)   1071. 

Removal  of  lateral  support  as  damage  or 
injury  within  constitutional  provision 
against  taking,  etc.,  without  comj^nsation. 

5  L.R.A.(N.S.)   1026. 

Additional  serrltnde*. 

What  are  additional  servitudes  in  high- 
ways. 106  Am.  St.  Rep.  233. 

Telephone  or  telegraph  as  additional  bur- 
den on  highway. 
3    L.R.A,(N.S.)    323,    7    L.R.A.(N.S.)    87. 

Interurban  trolley  road  as  additional 
burden.  4    L.R.A.(N.S.)     202. 

Gas-pipe  line  in  highway  or  street  as  ad- 
ditional burden.      7  L.R.A.(N.S.)  506-608. 


4»» 


EMPLOTESS. 

Bond  for  fidelity  of,  see  Bonds,  6,  7. 
Rights,  duties  and  liabilities  of,  generally, 
see  Master  and  Servant. 


#«» 


EMPI.OTER'S  LIABtZJTT. 

Class  legislation  as  to,  see  Constitutional 

Law,  46. 
Favoring  construction  of  statute  as  to,  so 

as    to    uphold    validity,    see    Statutes, 

68.  69. 
See  also  Master  and  Servant,  II. 


ENACTMEIIT. 


Of  resolution  by  city  council,  see  Municipal 

Corporations,   17,   18. 
Of  statutes,  see  Statutes,  T. 


EHCiniBRAKOES. 

Covenant  against,  see  Covenant. 

On  insured  property,  see  Insurance,  50-63. 

Waiver  of  right  to  avoid  insurance  policy 

because  of,   see  Insurance,  III.   b,  2; 

III.  c 
Implied  warranty  of  title  to  personalty  free 

from,  see  Sale,  37. 


ekfobcemeu  t. 


Of  chattel  mortgage,  see  Chattel  Mortgage, 
v» 


ENOnnBEB. 


Inquiry  on  certiorari  into  question  of 
fraud  of,  see  Certiorari,  2. 

Effect  of  opinion  of,  as  to  ability  to  com- 
plete work  within  time  agreed,  see 
Contracts,  149,  150. 

Injunction  against  levying  of  assessments 
by  city  where  engineer  refuses  to  ap- 

?iroTe    contractor's    work,    see    Injune- 
ion,  66. 
Necessity  for  engineer's  approval  of  work 
done  on  public  improvement,  see  Pub- 
lic Improvements,  4. 
License  by,  to  use  water  for  irrigation,  see 
Waters,  10. 


*«» 


EMTEBTAXMMEKTS. 

Right  to  substitute  performers  under  agree- 
ment to  furnish  entertainers,  see  Con- 
tracts, 154. 


EHTIBE  OONVEBSATIOK. 

Bringing    out,    on    cross-examination. 
Witnesses,  IV.  d,  6. 


#«» 


EMTUUBTT. 

Of  contract,  see  Contracts,  169,  IL  b. 

e«» 

ENTBT. 

In  account  books  as  evidence,  see  Evidence, 

IV.  u. 
Of  judgment,  see  Judraient,  I.  c 
On  public  lands,  see.  Public  Lands,  TTT 

EQ1TAL  DIVISIOK. 

Affirmance  of  judgment  on,  ses  Appeal  and 
Error,  1126. 
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EQUALITT. 

Of   inununitieg,   privileges,   and   protection, 

■ee  Constitutional  Law,  II.  a. 
In  succession  tax,  see  Taxes,  239-241. 


♦  »» 


EQUAXIZATIOIT. 

Of  tax  asaeaament,  see  Taxes,  IV.  h. 

♦  ■» 

EQUAIi  PBIVIIJBOES  AND  IMMXmi- 
TIES.  . 

S«e  Constitutional  Law,  II.  a. 

♦  ■» 
EQITAI.  PBOTEOTIOK. 

See  Constitutional  Law,  IL  a. 


EQUITABLE  ASSIGIfMENT. 

Of  mortgage,  see  Mortgage,  46,  60-62,  67. 
#»» 
EOUITABI.E  OONVEBSIOir. 
Bj  will,  see  Wills,  6,  7. 

Editorial  note. 

Purchase  of  realty  at  judicial  sale  as 
working  equitable  conversion  of  equivalent 
part  of  purchaser's  personaltr. 

16  LJEl.A.(N.S.)   869. 

o«» 


EQUITABLE  ESTOPPEXk 

See  Estoppel,  n. 


EQUITABLE  MOBTOAOB. 

What  is,  see  Mortgage,  27. 

*  «> 

EQUITY. 

L  JtmsDicnoN   Oxnebaixt. 
n.  SETAiinire  Jubisdiction  torn  CDn- 

PLBTS  ReLICF, 

m.  Equitt    Pbactice   ahd   Pkiwciples. 
IV.  Edttobiai.  Notes. 

Jurisdiction  and  practice  in  particular 
cases,  see  Cloud  on  Title;  Discover; 
and  Inspection;  Husband  and  Wife, 
ni;  Injunction;  Mortgage,  VI.;  Spe- 
cific Performance. 

Condition  Tiro'-edent  to  relief  in,  see  Action 
or  Suit,  7a. 


J)istinction   between    law   and  equity,   see 

Action  or  Suit,  II.  d. 
Parties  to  suit  in,  see  Action  or  Suit,  III.  b. 
Conclusiveness    on    appeal    of    verdict    ap- 
proved by  court,  see  Appeal  and  Error, 

866-868. 
As  to  rescission  or  cancelation  of  contract, 

generally,   see  Contracts,  VI.  b. 
Reformation    of    contracts,    generally,    see 

Contracts,  VL  c. 
Conclusi\-enes8  in,  of  justice's  judgment  in 

former  action,  see  Judgment,  88. 
Vacation  of  judgment  in,  see  Judgment,  VI. 
Limitation  of  actions  in,  see  Limitation  of 

Actions,  II. 
Remedy  in,  of  mortgagor  against  mortgagee 

in   possession,  see  Mortgage,   34. 
Trial  by  jury  in  cases  involving  both  legal 

and   equitable   issues,   see  Trial,   7-11. 
Right  in,  to  grant  extension  of  time  to 

perform  land  contract,  see  Vendor  and 

Purchaser,  63. 


I.  JuBiSDicnorr  Genebaixt. 

Jurisdiction  of  courts  generally,  see  CourtSw 
Requiring  payment  of  taxes  justly  due  as 

ground  for  relief  against  void  tax  sale, 

see  Taxes,  202-211. 

1.  A  court  of  equity  will  not  interpose 
its  power  to  correct  or  reform  a  tax  deed. 
Batelle  t.  Knight,  23  S.  D.  161,  120  N. 
W.  1102. 

2.  A  judgment  setting  aside  a  tax  deed 
for  defects  which  do  not  affect  the  validity 
of  the  tax,  which  requires  the  one  attack- 
ing  the  deed  to  reimburse  the  purchaser  as 
a  consideration  for  an  avoidance  of  the 
deed,  and  directing  the  sale  of  the  premises 
in  satisfaction  thereof,  is  within  the  equit- 
able powers  of  the  court.  McKinney  t. 
Minnehaha  County,  17  S.  D.  407,  97  N. 
W.  15. 

3.  The  administration  and  distribution 
of  the  property  of  bankrupts  is  a  proceeding 
in  equity,  and  when  authorized  by  act  of 
Congress  it  becomes  a  branch  of  equity 
jurisprudence.  Re  Rochford,  59  C.  C.  A. 
388,  124  Fed.  182. 

4.  The  jurisdiction  to  inquire  and  de- 
termine who  are  the  lawful  owners  of  prop- 
erty in  the  custody  of  the  court  for  ad- 
ministration, and  to  call  before  it  all  claim- 
ants by  a  reasonable  notice  or  order  to 
present  their  claims  to  the  court  within  a 
reasonable  time  or  be  barred  of  any  right 
or  interest  therein  is  a  power  inherent  in 
every  court  of  equity  incidental  and  indis- 
pensable to  its  authority  to  administer  the 
property  in  its  possession-  and  to  distribute 
its  proceeds.  Re  Rochford,  69  0.  C.  A. 
388,  124  Fed.  182. 

Hlitake. 

See  also  Reformation  of  Instruments. 

5.  Mere  omission  to  resort  to  "means  of 
knowledge"  which  would  have  obviated  the 
mistake,  where  there  is  no  neglect  of  legal 
duty,  does  not  bar  relief  for  mistake.    Ben- 
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EQUITY,  n.— IV. 


esh  V.  Travelers'  Im.  C5o.  14  K,  D.  39,  103. 
N.  W.  405. 

Frand;  tnut. 

6.  An  action  at  law  does  not  afford  an 
adequate  remedy  for  breach  of  a  contract 
to  convey  real  estate,  or  for  a  failure  to 
execute  a  trust  with  which  it  is  charged. 
Bogers  v.  Penobscot  Min.  Co.  83  C.  C.  A. 
380,  154  Fed.  606. 

7.  Where  the  refusal  to  carry  out  the 
terms  of  a  trust  constitutes  a  constructive 
fraud  courts  of  equity  do  not  enforce  the 
trust  in  violation  of  the  statute  of  frauds, 
but  relief  is  granted  as  based  on  the  con- 
structive fraud  and  the  confidential  re- 
lation. Cardiff  v.  Marquis,  17  N.  D.  110, 
114  N.  W.  1088. 

8.  Where  a  conveyance  of  real  estate  is 
delivered  by  a  daughter  to  her  father  under 
an  oral  contract  that  it  is  given  in  trust 
for  the  daughter,  and  such  contract  is 
proven  by  declarations  of  the  father  at  the 
time  the  deed  is  delivered,  and  it  is  shown 
that  the.  trust  has  not  been  carried  out, 
a  court  of  equity  will  enforce  the  trust,  as 
the  refusal  to  carry  it  out  is  a  constructive 
fraud,  based  on  the  relations  of  confidence 
existing  between  the  parties.  Cardiff  v. 
Marquis,  17  N.  D.  110,  114  N.  W.  1088. 


IL  RETAINIRO  jDBISDICnON   FOB   COMPLKTB 

Belief. 

9.  Adverse  equities  growing  out  of  or 
closely  connected  with  the  subject-matter 
of  a  suit  will  be  protected  by  giving  to  a 
party  the  relief  to  which  he  is  entitled 
only  on  condition  that  he  accords  to  his 
adversary  the  corresponding  right  to  which 
be  also  is  entitled.  Lynch  v.  Burt,  67 
C.  C.  A.  305,  132  Fed.  417. 

10.  A  court  of  equity  which  has  obtained 
jurisdiction  of  an  action  to  annul  certain 
tax  deeds  and  certificates  as  casting  clouds 
on  plaintifl''s  title  will  retain  jurisdiction 
for  the  purpose  of  doing  full  and  complete 
justice  between  the  parties,  and  will  decree 
that  plaintiff  may  redeem  on  paying  the 
amounts  covered  by  valid  deeds  and  cer- 
tificates, although  the  time  for  redemption 
has  passed  at  the  time  of  such  decree, 
where  the  plaintiff  offered  in  his  bill,  which 
was  filed  during  the  redemption  _  period, 
to  repay  all  taxes  found  to  be  valid,  with 
interest  thereon.  Paine  v.  Germantown 
Trust  Co.  69  C.  C.  A.  303,  136  Fed.  527. 

11.  In  an  equity  action  on  an  alleged 
trust  it  is  not  competent  for  the  court 
without  a  jury  being  waived  to  proceed 
further  than  to  determine  that  the  plain- 
tiff had  no  equitable  title  to  the  property 
described  in  the  complaint  by  virtue  of 
the  trust,  leaving  the  money  judgment  to 
which  the  parties  might  be  entitled  or 
subject  for  a  trial  at  law  before  a  jury. 
Cra'igo  v.  Craigo,  22  8.  D.  417,  118  N.  W. 
712. 

12.  In  an  action  for  the  specific  perform- 
ance of  a  contract  to  convey  real  estate, 


where  the  facts  show  a  failure  and  refusal 
to  specifically  perform  the  contract,  the 
court  may  retain  jurisdiction  of  the  action 
and  award  damages,  and  thus  determine 
the  controversy  without  putting  plaintiff 
to  the  expense  and  delay  ot  another  action. 
Mitchell  V.  Knudtson  Land  Co.  —  N.  D. 
— ,  124  N.  W.  946. 

13.  Where  the  fact  that  specific  perform- 
ance of  the  contract  could  not  be  awarded 
was  known  to  the  plaintiff  when  the  action 
was  commenced,  and  the  party  to  the  con-^ 
tract  who  was  originally  made  a  defendant 
in  the  action  has  since  died,  and  his  heirs 
at  law  and  the  devisees  and  executors  of 
bis  will  have  been  substituted  as  defendants, 
and  the  estate  has  been  finally  settled, 
jurisdiction  of  the  action  will  not  be  re- 
tained for  the  purpose  of  assessing  damages, 
for  breach  of  contract  but  the  action  will 
be  dismissed  as  not  properly  brought 
Knudtson  v.  Robinson,  18  K.  D.  12,  118 
N.  W.  1051. 


in.  Equity  Pbacticb  and  PKii7oin.ES. 

Right    to    disregard    findings    of    jury    in 
equity  action,  see  Tria^  496. 

14.  Equity  looks  beyond  the  mere  form 
of  an  instrument  to  its  substance,  and  will 
consider  and  give  effect,  when  possible  to 
the  apparent  object  and  purpose  of  the 
parties  in  executing  it.  Wood  v.  Pehrsaon, 
—  N.  D.  — ,  130  N.  W.  1010. 

15.  A  court  of  equity,  in  an  action  where- 
in the  question  as  to  whether  the  husband 
or  the  wife  is  the  oAvner  of  certain  property 
is  in  issue,  will  not  consider  the  mere  fact 
that  the  deed  was  taken  in  the  name  of 
the  wife  as  of  very  great  importance,  but 
will  look  at  the  facts  and  circumstances 
surrounding  the  transaction,  regardless  of 
mere  matters  of  form,  and  determine  there- 
from the  real  nature  of  the  transaction. 
Watt  V.  Morrow,  19  S.  D.  317,  103  N.  W. 
45. 

16.  An  equity  action  in  which  a  jury  is 
called  to  find  part  or  all  of  the  facts  is 
not  "an  action  trial  •  •  •  without  a 
jury,"  within  the  meaning  of  N.  D.  Rev. 
Codes  1899,  §  6630,  and  is  therefore  not 
governed  by  that  section,  either  as  to  the 
manner  of  trial  in  the  district  court  or  the 
review  in  the  North  Dakota  supreme  court 
upon  appeal.  Following  Peckham  v.  Van 
Bergen,  80  N.  W.  759,  8  N.  D.  596;  Spencer 
v.  Beiseker,  15  N.  D.  140,  107  N.  W.  189. 


IV.  Editobiai.   Notes. 

Conditions  precedent  to  equitable  reme- 
'lies  of  creditors.  23  L.R.A.(N.S.)   1. 

JTnrisdiotlon  generally. 

Divesting  of  chancery  jurisdiction  by 
probate  system.  73  Am.  Dec.  558. 

Equitable   remedy  to   subject   choses   in 
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action  to  judgment  after  return  of  no  prop- 
erty found. 

63   L.R.A.   673,   15   L.R.A.(N.S.)    976. 

Equity  jurisdiction  over  confused  bound- 
iries.  IS  Am.  Dec.  745. 

Power  of  equity  to  secure  equal  distribu- 
tion between^  depositors. 

19  Am.  Dec.  429. 

Power  of  equity  over  infants  and  their 
satates.  98  Am.  Dec.  733/ 

Jurisdiction  of  equity  as  affected  by  stat- 
ute conferring  similar  jurisdiction  on  court 
of  law.  55  Am.  Dec.  77. 

Jurisdiction  of  equity  over  voluntary  un- 
incorporated associations. 

68  Am.  St.  Rep.  856. 

Jurisdiction  of  equity  over  elections. 

42  Am.  St.  Rep.  235. 

Interference  by  equity  in  matters  preced- 
mg  elections.  3    L.R.A.{N.S.)     382. 

Jurisdiction  of  equity  to  protect  and  en- 
force political  rights.     42  Am.  St.  Rep.  234. 

Jurisdiction   of   equity   to   enforce   liens. 
74  Am.  St.  Rep.  387. 

Relief  in   equity   against  forfeitures. 
68  Am.  Dec.  85;  86  Am.  St.  Rep.  48. 

Equitable  relief  against  forfeiture  of  es- 
•tate.  69  L.R.A.  833. 

Jurisdiction  of  equity  to  try  claims 
tgninst  its  receiver  involving  purely  legal 
questions.  13  L.R.A.(N.S.)    709. 

Enforcement  in  equity  of  agreements  re- 
lating to,  but  not  running  with,  land. 

3    L.R.A.(N.S.)     98. 

Jurisdiction  of  equity  to  award  compen- 
•story  damages   for  breach  of  trust. 

14  L.R.A.(N.S.)   900. 

Power  of  equity  to  cancel  false  records. 
14  L.R.A.(N.S.)   304. 

Jnrisdiction  of  equity  to  cancel  instru- 
ment notwithstanding  remedy  at  law. 

5  L.R.A.(N.S.)   1048. 

Jurisdiction  of  equity  to  partition  per- 
wnalty.  27    L.R.A.(N.S.)     618. 

Relief  in  equity  against  mistake,  etc. 

7  Am.  Dee.  567. 

Ignorance  of  one's  rights  as  a  ground  of 
relief.  55  Am.  St.   Rep.   494. 

Jurisdiction  of  equity  to  cancel  instru- 
ment for  fraud.  5  L.R.A.(N.S.)    1036. 

Mistake  in  computation  by  contractor  as 
(ground  for  relief.         10  L.R.A.(N.S.)   114. 

Jnrisdiction  of  law  and  equity  in  case 
^f  fraud.  2  Am.  Dec.  568. 

Equity  jurisdiction  of  suit  by  trustee  in 
bankruptcy  to  recover  sum  of  money  from 
one  receiving  fraudulent  transfer  or  unlaw- 
ful preference.  16  L.R.A.(N.S.)   414. 

Equity  jurisdiction  of  suit  to  cancel  in- 
surance policy  for  fraud,  and  to  enjoin 
•ction  at  law  thereon. 

12  L.RJL(N.S.)   881. 
To  avoid  multiplicity  of  anita. 

Bills  of  peace  or  injunction  to  prevent 
multiplicity  of  suits. 

131  Am.  St.  Rep.  30. 

Equity  jurisdiction  because  of  multi- 
plicity of  actions  for  personal  injuries 
memlisrs  of  club  or   corporation. 

28  L.R.A.(N.S.)   743. 

Jurisdiction  of  equity,  upon  ground  of 
avoiding   multiplicity    of    suits,    to    enter- 


tain suit  for  possession  of  separate  parcels 
held  by  different  defendants  claiming  un- 
der common  source. 

14  L.R.A.(N.S.)    239-243. 
Equity    jurisdiction    because    of    multi- 
plicity   of    actions    for    personal    injuries 
growing  out  of  single  tort. 

20  L.R.A.(N.S.)   848. 
Complete  relief  in  equity. 

Exception  to  rule  that  equity  retains  for 
all   purposes   jurisdiction   once   assumed. 

116  Am.  St.  Rep.  877. 

Right,  upon^  failure  to  establish  ground 

of   equitable   jurisdiction,   to   obtain    in    a 

suit    in    equity    relief    obtainable    at    law. 

19  L.R.A.(N.S.)    1064. 

Power  of  equity,  upon  enjoining  unfair 
competition  or  infringement  of  trademark, 
etc.,  to  require  payment  of  damages  sus- 
tained by  complainant,  as  distinguished 
from    profits   realized   by    defendant. 

21  L.R.A.(N.S.)    626. 


*»*■■ 


EBASTTBE. 

In  deed,  presumption  as  to,  see  Evidence, 

170. 
Of  surety's  name  on  bond,  release  of  co> 

surety  by,  see  Principal  and  Surety,  11. 


#«» 


ERROR. 

See  Appeal  and  Error. 


ESCAPE. 

Admissibility    of    attempt    of    accused    to 
make,'  see  Evidence,  757. 


ESCHEAT. 


1.  The  action  of  the  county  court  in 
granting  or  refusing  letters  of  administra- 
tion to  a  person,  in  no  way  affects  the 
rights  or  interests  of  the  State,  claiming 
the  property  of  the  estate  by  escheat.  Re 
McClellan,  —  S.  D.  — ,  129  N.  W.  1037. 

2.  The  state's  right  to  property  by  es- 
cheat, of  one  who  died  without  heirs  or 
next  of  kin,  does  not  arise  until  after  tho 
administration  of  the  estate,  and  the  pay- 
ment of  all  debts,  charges,  and  expenses  of 
administration.  Re  M<K31ellan,  —  S.  D.  — , 
129  N.  W.  1037. 

Editorial  notes. 

What  is  escheat.  29  Am.  Dec.  332. 

Necessitv  for  judicial   proceeding  to  ef- 
fect escheat.  15  L.R.A.(N.S.)  379. 
Tennination  of  right  to  declnre  eschent. 
0  L.R.A.(N.S.)    186. 
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ESCROW. 

Delivery  of  deed  in,  see  Deeds,  6. 

Estoppel  to  den^  title  of  grantee  wrong- 
fully obtaining  possession  of  deed  de- 
posited in  escrow,  see  Estoppel,  39. 

Creation  of  trust  by  depositing  title  papers 
in,  see  Trusts,  12. 

Editorial  note*. 

Escrows.  130  Am.  St  Rep.  010. 

Delivery  in  escrow.       28  Am.  Dec.  408. 
Effect  of  deed  delivered  in  escrow  as  fur- 
ther security  for  debt. 

2  L.R.A.(N.S.)    628. 
Effect  upon  escrow  of  imposition  of  con- 
ditions in  violation  of  contract. 

11  L.R.A.(N.8.)  1183. 


ESSENCE. 


Time  as  of,  generally,  see  Contracts,  85-87. 

Time  as  essence  of  contract  for  purchase  of 

land,  see  Vendor  and  Purchaser,  43-48. 


ESTATE. 

In  teal  property  generally,  see  Deeds,  11.  c ; 
Real  Proper^,  I. 

Of  decedents,  see  Executor  and  Adminis- 
trator. 

life  estate^,  see  Life  Tenants. 


ESTOPPEI.. 


L  Bt  Deed. 

IL  EqtnTABLE  Estoppel  ob  Estoppel  ih 
Pais. 
a.  In  Oenerdl. 
h.  A»   to   Corporate  Existence  or 

Potcere. 
c  By    Contracts    or    Agreements 

Oenerally. 
d.  By    Conduct,    Request,    or    Ad- 
missions Oenerally. 
«.  By  Assent. 

i.  By  Laches,  Silence,  or  Acquies- 
cence. 

1.  In  Oeneral. 

2.  As  to  Real  Property. 

a.  In  Oeneral. 

b.  Permitting  Improve- 

ments. 
g.  By  Representations. 
.  By  Negligence  or  Fraud. 
L  By      Inconsistency      in      Acts, 
Claims,  etc. 

1.  In  Oeneral. 

2.  As  to  Title. 

'  3.  Acts  or  Claims  in  Judicial 

Proceeding. 
j.  By  Receiving  Benefits. 
k.  By    Character    or    Relation    of 

Parties. 
i.  Who  Affected. 
m.  Of  Married  Woman. 
m.  EorroBiAL  Notes. 


By  appearing  in  action,  see  Action  or  Snit, 

To  raise  objection  on  appeal,  see  Appeal 
and  Error,  VII.  f,  6. 

To  deny  regularity  of  city  in  advertising; 
for  bids  for  public  improvements,  see 
Bonds,  4. 

By  recitals  in  municipal  bond,  see  Bonds, 
n.  f. 

Of  trustee  to  dispute  cestui's  title,  see  Cloud 
on  Title,  30. 

Dedication  bv,  see  Dedication,  2-8. 

SufBciency  of  proof  of,  see  Evidence,  991. 

To  set  up  inceptional  fraud  in  deed,  see 
Fraud  and  Fraudulent  Conveyances,  18. 

To  maintain  action  on  injunction  bond,  see 
Injunction,  81. 

Of  insurance  company,  see  Insurance,  III. 

Effect  and  conclusiveness  of  judgment,  see 
Judgment,  II. 

To  maintain  action  to  set  aside  judgment, 
see  Judgment,  201. 

To  set  aside  judicial  sale,  see  Judicial 
Sale,  16. 

To  question  validity  of  assignment  of  mort- 
gage by  insufficient  tender  to  assignee, 
see  Mortgage,  45. 

Of  assignee  of  mortgage  from  claiming  un- 
der lien,  see  Mortgage,  67. 

To  deny  validity  of  ordinance,  see  Mu- 
nicipal Corporations,  20,  21. 

Sufficiency  of  answer  setting  up,  see  Plead- 
ing, 296. 

To  object  to  pleading,  see  Pleading,  II.   L 

By  appearing  in  proceedings  before  land  de- 
partment, see  Public  Lands,  22. 

Of  grantor  of  land  to  railroad  company  to 
maintain  ejectment,  see  Real  Property, 
3. 

By  failure  to  record  assignment  of  mort- 


gage, see  Real  Property,  11. 
fai 


By  failing  to  object  to  admission  of  evi- 
dence, see  Trial,  24^. 


L  Bt  Deed. 

To  claim  after  acquired  title,  see  Vendor 

and  Purchaser,  II.  b. 
See  also  infra,  7,  44. 

1.  If  the  grantors  send  forth  a  deed  in 
blank  without  authority  in  any  one  to  fill 
in  the  blank,  and  accept  the  consideration 
for  the  deed,  they  are  estopped  to  question 
the  validity  of  the  deed  as  against  the 
grantee,  who  paid  such  consideration. 
Ormsby  v.  Johnson,  —  S.  D.  — ,  124  N.  W. 
436. 

2.  It  does  not  lie  within  the  power  of  the 
grantor  or  any  one  claiming  under  him 
by  a  quit-claim  deed,  to  say  that  the  deed 
given  by  him  had  another  and  different  ef- 
fect than  that  which  appears  from  its  plain 
import.  Grigsby  v.  Larson,  —  S.  D.  — ,  124 
N.  W.  856. 

3.  The  grantor  in  a  warranty  deed  who 
acquires  a  previously  existing  mortgage  on 
the  granted  premises  cannot  assert  any 
rights  as  a  mortgagee  against  his  grantee; 
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and  a  subsequent  a88i|^ee  of  tbe  mortjgagf 
irom  such  grantor  is  in  no  better  position 
unless  be  shows  himself  entitled  to  the  pro- 
tection accorded  to  innocent  purchasers. 
Brynjolfson  v.  Dagner,  15  N.  D.  332,  126 
Am.  St.  Rep.  595,  109  N.  W.  320. 

4.  An  administrator  who  executes  a  deed 
purporting  to  convey  testator's  real  estate 
m  which  he  has  a  private  interest  as  heir 
is  estopped  to  claim  that  such  interest  did 
not  pass,  although  the  deed  is  void  on  its 
face, — especially  where  he  warrants  tbe  title 
as  fully  as  by  law  he  is  authorized  to  do 
and  tbe  statute  requires  no  covenant  in  an 
administrator's  deed.  Bliss  v.  Tidrick,  — 
S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127  N.  W. 
S52. 

5.  If  a  party  is  estopped  by  his  deed  to 
dispute  that  the  same  conveys  tbe  title  it 
purports  to  convey,  such  estoppel  is  bind- 
ing, not  only  upon  the  grantor  in  such  deed, 
but  also  upon  all  the  parties  privy  to  such 
grantor,  including  purchasers  under  an  at- 
tachment levied  upon  the  property,  such 
levy  being  subsequent  to  tbe  execution  of 
the  deed,  and  issuing  in  an  action  against 
such  grantor.  Bliss  v.  Tidrick,  —  S.  D.  — , 
—  L.R.A.(NA)  — ,  127  N.  W.  852. 


]1.  Equitable   Estoppel  ob  Estoppel  in 
Pais. 

a.  In  General. 

Applicability  of,  in  action  to  quiet  title,  see 
Cloud  on  Title,  35,  36. 

To  deny  validity  of  oral  modification  of  con- 
tract, see  Contracts,  36-38. 

6.  Whenever  both  parties  claim  under  the 
same  person,  neither  of  them  can  deny  the 
-title  of  such  person.  Bliss  v.  Tidrick,  — 
S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127  N.  W. 
852. 

7.  An  equitable  estoppel  by  deed  or  in 
pais  is  not  created  or  enforceable  unless 
-^erc  has  been  a  change  in  the  situation  of 
one  of  the  parties  in  reliance  on  tbe  deed 
or  statements,  followed  by  damage.  Haugen 
y.  Skjerrbeim,  13  N.  D.  616,  102  N.  W.  311. 

8.  One  who  purchases  land  with  notice  of 
defects  in  his  grantor's  title  cannot  invoke 
tbe  equitable  rule  of  estoppel  against  the 
grantor  of  vendor,  where  be  has  done  noth- 
ing to  protect  himself  against  the  effect  of 
such  notice.  Hingtgen  v.  Thackery,  23  S. 
D.  32»,  121  N.  W.  839. 

9.  Neither  the  statute  of  frauds  nor  the 
various  statutory  provisions  enacted  for 
the  protection  of  homestead  claimants  can 
be  held  to  do  away  with  the  general  equity 
doctrine  of  estoppel  in  pais.  Engholm  v. 
Ekrem,  18  N.  D.  185,  119  N.  W.  35. 

10.  Estoppel  to  deny  execution  of  an  ac- 
cord does  not  arise  by  plaintiff's  retention 
of  money  paid,  even  though  defendant  was 
free  froin  fraud,  if  the  amount  paid  to  satis- 
fy the  alleged  accord  was  not  the  amount 
agreed  upon  therefor.  Kinney  v.  Brother-  j 
hood  of  .'Unerican  Yeomen.  16  N.  D.  21,  106 
N.  W.  44. 

Supp.  Dill--  D'.jr.— 23. 


11.  The  payment  of  legacies  by  an  execu- 
tor is  detriment  supporting  an  estoppel 
against  one  who  made  no  claim  to  the  funds 
as  a  trust  in  bis  favor  when  apprised  of  all 
the  facts.  Jones  v.  Subera,  —  S.  D.  — ,  126 
N.  W.  263. 

12.  Vendors  of  land  who  notify  the  pur- 
chaser that  if  he  will  carry  out  the  terms 
and  conditions  of  the  contract  to  be  per- 
formed by  him  in  case  of  the  purchase  of 
the  land  they  will  convey  in  the  manner  * 
specified  in  the  contract  the  lands  described, 
the  titles  to  which  have  been  accepted  by 
him,  being  "the  same  lands  described  or  re- 
ferred to*  in  his  alleged  tender  in  which  he 
pointed  out  that  some  of  the  land  described 

in  the  abstracts  was  different  from  that 
set  out  in  tbe  contract,  cannot  thereafter 
set  up  any  variances  between  the  land  con- 
tracted for  and  that  described  in  the  tender. 
Moore  v.  Beiseker,  77  C.  C.  A.  646,  147  Jed. 
367. 

b.  At  to  Corporate  Existence  or  Power*. 
See  also  infra,  73;  Corporations,  1. 

13.  The  fact  that  a  railway  company  is 
not  shown  to  have  a  separate  franchise  or 
authority  to  do  a  telegraph  business  for 
compensation  is  immaterial,  where  the  rail- 
way company  is  shown  to  have  assumed 
such  franchise  or  authority  fully,  and  is 
therefore  estopped  to  show,  as  against  the 
state,  that  it  has  no  franchise,  as  a  de- 
fense to  the  collection  of  a  tax  levied  by 
the  state  on  a  franchise,  and  other  property 
used  in  tbe  telegraph  business.  Minneapo- 
lis, St.  P.  ft  S.  Ste  M.  R.  Co.  t.  Oppegard, 
18  N.  D.  1,  118  N.  D.  830. 

[Cited  in  note  in  131  Am.  St.  Rep.  869, 
880,  on  taxation  of  franchises.] 

14.  Where  all  policy  holders  in  a  mutual 
insurance  company  are  on  the  same  footing, 
none  with  equities  superior  to  his  associates 
growing  out  of  the  business  done  in  defiance 
of  statutory  requirements,  no  estoppel  will 
be  indulged  against  any  member  asserting 
the  ultra  vires  nature  of  the  business  done. 
Montgomery  v.  Whitbeck,  12  N.  D.  385,  96 
N.  W.  327. 

15.  The  doctrine  of  estoppel  in  pais  does 
not  extend  so  far  as  to  enable  a  person  or 
corporation  to  do  in  effect  what  is  forbidden 
by  law,  or  what  they  are  otherwise  incapable 
of  doing,  and  therefore  a  party  to  a  con- 
tract with  a  mutual  insurance  corporation, 
made  in  violation  of  the  letter  and  policy  of 
the  statute  under  which  the  corporation  i-i 
organized  and  authorized  to  do  business,  is 
not  estopped  to  show  its  illegality  for  the 
purpose  of  preventing  a  recovery  upon  it. 
Montfifomery  v.  Whitbeck,  12  N.  D.  385,  9G 
N.  W.  327. 

16.  Where  an  officer  of  a  bank,  without 
authority  to  do  so,  borrowed  money  in  the 
name  of  his  bank  and  pledged  certain  of  the 
bank's  assets  as  security  for  the  loan,  and 
the  borrowed  money  was  received  and  used 
by  the  bank,  and  the  transaction  was  such 
that  the  directors  had,  or  ought  to  have 
had,  knowledge  of  it,  the  corporation  is  es- 
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topped  to  deny  the  authority  of  its  officer 
to  malce  a  contract  in  its  behalf  by  which 
the  money  was  procured.  First  Nat.  Bank 
V.  State  Bank,  16  N.  D.  5D4,  109  N.  W.  61. 

c.  By  Contracts  or  Agreements  Oenerally. 

To  deny  right  to  redeem,  see  Mortgage,  148. 
Estoppel  of  state  to  assert  liability  on  note, 

see  Principal  and  Surety,  7,  8. 
See  also  Principal  and  Agent,  20. 

17.  The  grant  by  a  city  to  a  water  com- 
pany of  the  "exclusive  privilege"  of  fur- 
nishing water  to  the  city  for  twenty  years 
will  not  estop  it  to  build  and  operate  its 
own  waterworks  at  the  end  of  such  period. 
Farmers  Loan  &  T.  Co.  v.  Sioux  Falls,  131 
Fed.  890. 

18.  If  the  mortgagor  and  mortgagee  in  a 
chattel  mortgage  enter  into  an  oral  agree- 
menf  to  release  the  mortgage  on  property 
described  therein  and  accept  other  property 
in  lieu  thereof,  and  such  agreement  is  con- 
summated, the  consummation,  whether  be- 
fore or  after  a  conversion  by  the  mortgagor, 
if  there  be  such  conversion,  would  be  an  ab- 
solute bar  to  any  right  on  the  part  of  the 
mortgagee  to  pursue  the  mortgaged  prop- 
erty agreed  to  be  released.  Catlett  v. 
Stokes,  23  S.  D.  216,  121  N.  W.  103,  Af- 
firming on  rehearing  21  S.  D.  108,  110  N. 
W.  84. 

19.  A  stipulation  in  proceedings  to  com- 
pel the  commissioner  of  school  lands  to  issue 
patents  to  the  purchaser  at  execution  sale 
of  the  interest  of  one  who  had  made  the  first 
payments  on  certain  land  and  had  received 
"contracts  of  sale"  in  the  prescribed  form, 
that  if  the  one  making  such  payments  had 
such  an  interest  in  the  land  as  could  be 
levied  on  and  sold,  his  interest  passed  to 
the  purchaser  at  execution  sale,  and  he 
would  be  entitled  to  the  patents  therefor, 
estops  the  state  to  claim  that  if  it  gave 
such  patents,  it  would  be  unprotected 
against  the  claims  o^the  original  purchas- 
er. Brooke  v.  Easfeian,  17  S.  D.  339,  96 
N.  W.  699. 

d.  By  Conduct,  Request,  or  Admissions  Oen- 
erally. 

By  recognizing  redemption  by  prior  encum- 
brancer,  see   Mortgage,    157. 
See  also  infra,  41. 

20.  Where  a  debtor  by  his  conduct  induces 
an  assignee  to  believe  that  the  obligation 
will  be  met,  and  that  there  is  no  defense 
thereto,  he  will  be  held  to  have  waived  the 
right  to  avail  himself  of  a  set-off  against 
the  assignor  in  an  action  by  the  assignee. 
Vallancey  v.  Hunt,  —  N.  D.  — ,  —  L.R.A. 
(N.S.)  —  129  N.  W.  455. 

21.  The  value  fixed  in  a  statement  of 
claim  against  a  railroad  company  for  the 
loss  of  a  horse  killed  on  its  right  of  way, 
will  not  preclude  recovery  of  a  greater 
amount  on  proof  that  its  fair  market  value 
exceeded  such  amount.  Bomeman  v.  Chi- 
cago, St.  P.  »L  &  O.  R.  Co.  19  S.  D.  459, 
104  N.  W.  208. 


22.  One  who  guarantees  a  contract,  rely- 
ing upon  fraudulent  representations  as  to 
facts  concerning  the  same,  and,  after  knowl- 
edge that  such  representations  are  false  and 
fraudulent,  voluntarily  gives  a  note  and 
mortgaige  to  secure  his  liability,  cannot 
cannot  thereafter  allege  fraud  in  the  trans- 
action as  to  the  guaranty,  as  a  defense  tn 
the  note  and  mortgage.  The  giving  of  the 
note  and  mortgage  was  an  affirmance  of  the 
guaranty  and  a  waiver  of  any  fraud  that 
might  have  inhered  therein.  Emerson-Xew- 
ton  Implement  Co.  v.  Cupps,  16  X.  D.  606. 
108  N.  W.  796. 

23.  One  who  permits  her  husband,  who  has 
acted  as  her  agent  generally  in  the  manage- 
ment of  her  property,  to  act  for  her  in 
proceedings  for  the  laying  out  of  a  highway 
over  such  property,  is  estopped  to  questioii 
the  proceedings  on  the  ground  that  her  name 
does  not  appear  in  the  petition  for  such 
highway,  and  that  no  notice  of  the  pro- 
ceedings was  personally  served  upon  her, 
where  her  husband's  name  appears  in  such 
petition  as  owner,  and  notice  of  such  pro- 
ceedings was  served  upon  him  in  her  pres- 
ence. Kothe  V.  Berlin  Twp.  19  S.  D.  427, 
103  N.  W.  657. 

24.  A  railroad  company  constructing  a 
fence  along  its  right  of  way  is  not  estopped 
from  showing  that  the  law  did  not  require 
the  same,  and  that  the  lessee  of  land  abut- 
ting on  such  right  of  way  had  no  right  to 
assume  that  it  would  maintain  the  fence 
in  good  repair.  Crary  v.  Chicago,  M.  &,  St. 
P.  R.  Co.  18  S.  D.  237,  100  N.  W.  18. 

26.  A  conversation  between  a  grantor  un- 
der a  contract  of  sale  and  an  assignee  of 
such  contract,  taking  place  after  such  as- 
signment was  made  is  ineffectual  to  estop 
such  grantor  from  asserting  that  such  con- 
tract had  been  abandoned.  Haugen  v. 
Skjervheim,  13  X.  W.  616.  102  X.  W.  311. 

26.  Where  a  statute  provides  that  land 
be  segregated  from  a  city  by  ordinance  upon 
the  petition  of  three-fourths  of  the  voters 
and  of  the  landowners,  and  such  petition 
was  duly  presented  to  a  city  council,  and  the 
formalities  of  the  statute  complied  with, 
and  a  resolution  passed  by  the  council 
granting  the  petition,  but  no  ordinance  was 
passed,  and  the  evidence  showed  that  the 
land  for  ten  years  since  had  been  taxed  and 
considered  as  a  part  of  the  township,  the 
city  was  estopped  to  claim  that  such  segre- 
gation was  invalid.  State  ex  rel.  Minot  v. 
Willis.  18  N.  D.  76,  118  X.  W.  820. 

27.  One  who  requests  another  to  make  a 
payment  for  him  cannot  urge  as  a  defense 
in  an  action  to  recover  such  payment,  that 
the  money  was  not  yet  due.  ^Minder  &  .1. 
Land  Co."  v.  Brustuen,  —  S.  D.  — ,  127  X. 
W.  546. 

e.  By  Assent. 

28.  An  intelligent  person  not  defrauded 
or  deceived  cannot  orally  dispute  the  terms 
of  a  writing  which  he  has  assented  to. 
Haag  v.  Burns,  22  S.  D.  61,  115  X.  W. 
104. 

29.  Wlien  the  defendant  discovere<l  that 
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more  land  had  been  included  in  a  contract 
of  sale  than  was  intended,  it  proposed  to 
plaintiff  that  the  mistake  be  corrected  by 
the  acceptance  of  a  deed  for  that  part 
of  the  property  only  which  the  foreclosure 
covered.  The  plaintiff  made  no  direct  an- 
swer, but  paid  the  remainder  of  the  pur 
chase  price,  and  accepted  the  deed  offered 
by  the  defendant,  and  his  conduct,  after  de- 
fendant's proposal  until  the  delivery  of  the 
deed,  was  calculated  to  induce  the  belief 
that  he  assented  to  defendant's  proposal, 
and  to  cause  the  latter  to  forego  resort  to 
equitable  relief.  Held,  that  plaintiff  will 
not  be  permitted  to  deny  acceptance  of  de- 
fendant s  proposal  to  modify  the  contract. 
Benesh  v.  Travelers'  Ins.  Co.  14  N.  D.  3l>, 
103  N.  W.  405. 

f.  By  Laches,  Silettce,  or  Acquietcenee. 

1.  In  General. 

Laches  as  bar  to  action,  see  Limitation  of 
Actions,  II. 

30.  Acquiescence  means  to  rest  apparent- 
ly satisfied,  without  objection;  a  silent  or 
passive  assent.  Farr  v.  Semmler,  —  S.  D. 
— ,  123  N.  W.  835. 

31.  Estojjpel  by  laches  is  a  purely  equi- 
table doctrine.  Kenny  v.  McKenzie,  —  S. 
D.  — ,  —  L.R.A.(N.S.)  — ,  127  N.  W.  697. 

32.  An  estopel  may  arise  from  laches  cov- 
ering a  period  of  time  much  shorter  than 
that  prescribed  by  statute.  Kenny  v.  Mc- 
Kenzie, —  S.  D.  — ,  —  L.R.A.(N.S.)  — , 
127  N.  W.  597. 

33.  In  applying  the  doctrine  of  laches,  or 
the  rule  of  estoppel  by  acquiescence,  no  fixed 
time  will  be  taken  as  controlling,  but  the 
facts  in  each  particular  case  must  govern 
the  court's  decision.  State  ex  rel.  Madder- 
son  V.  Nohle,  16  N.  D.  168,  125  Am.  St.  Rep. 
628,  112  N.  W.  141. 

34.  A  delay  of  a  month  before  instituting 
proceedings  for  an  injunction  to  prevent 
the  drainage  of  surface  water  in  a  slough 
through  an  artificial  drain  onto  plaintiff's 
land,  is  not  such  laches  as  will  estop  plain- 
tiff from  maintaining  the  action,  where  de- 
fendant during  such  month  was  engaged  in 
constructing  such  drain  or  ditch  upon  his 
own  premises.  Boll  v.  Ostroot,  —  S.  D.  — , 
127  N.  W.  577. 

35.  A  railroad  company  which  has,  for 
three  years,  acquiesced  in  the  acts  of  its 
road  master  and  division  superintendent  in 
causing  a  certain  street  intersection  of  its 
right  of  way  in  a  newly  incorporated  town 
to  be  planked,  in  erecting  a  sign  "Look  Out 
for  the  Cars,"  and  in  erecting  snow  fences 
with  a  gap  for  the  street,  is  estopped  by  its 
implied  acts  of  dedication  from  closing  the 
eroesing,  where  the  town  has  erected  most 
of  its  business  buildings  on  such  street  and 
expended  large  sums  of  money  in  the  honest 
belief  that  a  public  railway  crossing  existed 
there.  Stete  v.  Coughran,  19  S.  D.  271,  103 
N.  W.  31. 

[Cited  in  note  in  129  Am.  St.  Rep.  608, 
on  what  constitutes  dedication  to,  and 
aceptance  of,  a  public  street] 


I  36.  Knowledge  by  a  wife  that  her  hus- 
I  band  and  his  partner  were  borrowing  money 
from  a  bank  and  securing  the  same  by  a 
chattel  mortgage  on  stock  having  the  same 
or  a  similar  brand  as  hers  and  running  on 
the  range  with  her  stock,  it  not  affirmatively 
appearing  that  she  knew  that  they  were 
including  her  stock  in  the  mortgage,  would 
not  estop  her  from  asserting  a  right  to  her 
own  property  which  she  claimed  was  not 
included  m  the  mortgage.  McQueen  v.  Bank 
of  Edgemont,  20  S.  D.  378,  107  N.  W.  208. 

37.  A  school  district,  part  of  whose  terri- 
tory has,  on  the  petition  of  a  majority  of 
the  legal  voters  thereof,  been  annexed  to 
another  district  cannot  after  a  period  of 
two  years  question  the  validity  of  the  an- 
nexation proceedings,  where  for  such  period 
of  two  years  the  district  to  which  the  terri- 
tory was  annexed,  has  levied  taxes  in  such 
territory  while  the  original  district  has  not 
and  a  special  election  has  been  held  in  the 
former  district  and  bonds  voted  for  the 
erection  of  a  school  house  and  such  school 
house  erected.  Greenfield  School  Dist.  v. 
Hannaford  Special  School  Dist.  —  N.  D.  — , 
127  N.  W.  499. 

2.  As  to  R^al  Property. 

a.  In  General. 

Estoppel  by  inconsistency  in  acts  or  claims 
to  assert  title  to  real  property,  see  in- 
fra, II.  i,  2. 

Laches  as  bar  to  action,  see  Limitation  of 
Actions,  II.  b. 

See  also  infra,  61. 

38.  That  defendant  was  present  for  brief 
periods  while  the  survey  was  being  made, 
and  had  several  talks  with  the  surveyor,  and 
that  he  moved  his  fence  to  correspond  with 
the  lines  run  by  a  surveyor  previous  to  this 
survey,  but  which  almost  correspond  with  it, 
does  not  show  an  acquiescence  with  the  sur- 
vey unless  such  acquiescence  lasts  for  some- 
time. Nystrom  v.  Lee,  16  N.  D.  661,  114 
N.  W.  478.  _^ 

39.  Where  the  grantor  in  a  deed  depoilted 
in  escrow  knew  that  the  grantee  named 
therein  had  wrongfully  obtained  possession 
thereof  and  had  it  recorded,  and  negligently 
permitted  the  grantee's  apparent  ownership 
to  remain  unchallenged  for  an  unreasonable 
length  of  time,  such  grantor  is  estopped  to 
deny  the  grantee's  title  as  against  an  inno- 
cent purchaser  from  the  latter.  Johnson  v. 
Erlandson,  14  N.  D.  518,  105  N.  W.  722. 

[Cited  in  note  in  7  L.R.A.(N.S.)  713,  on 
permitting  undelivered  deed,  wrongfully 
recorded,  to  remain  on  record  as  es- 
toppel of  grantor  or  his  successors  to 
deny  delivery  as  against  purchaser  rely- 
ing on  record.] 

40.  A  purchaser  of  land  who  receives  no 
reply  from  the  vendors  on  stating  to  them 
that  the  abstracts  to  the  land  furnished  to 
him  differ  in  certain  respects  from  the  de- 
scription in  the  contract  for  the  sale  of  the 
land,  followed  by  a  statement  that  he  ac- 
cepts the  titles  as  shown  by  the  abstracts, 
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has  the  right  to  accept  the  abstracts  sent 
as  correct  and  the  vendors  cannot  set  up  the 
variance  therein  as  a  defense  to  an  action  by 
the  purchaser.  Moore  v.  Beiseker,  77  C.  C. 
A.  545,  147  Fed.  367. 

41.  Where  the  grantor,  who  was  the  presi- 
dent of  a  bank,  himself  executed  an  assign- 
ment for  the  benefit  of  the  creditors  of  the 
bank,  and  stood  by  and  saw  the  assignee 
asserting  ownership  over  the  land,  and 
finally  selling  it  to  the  defendant  for  the 
full  value  thereof,  without  ever  making  any 
claim  thereto  for  himself,  or  objecting  to  the 
sale,  he  is  thereafter  estopped  from  assert- 
ing any  title  to,  or  interest  in  such  land 
as  against  such  defendant.  Grigsby  v.  Lar- 
son, —  S.  D.  — ,  124  N.  W.  868. 

42.  Where  an  assignment  of  a  mortgage 
is  defective  and  foreclosure  of  a  mortgage 
is  void,  of  which  fact  the  mortgagor  is  ig- 
norant, the  mortgagor  is  not  estopped  from 
asserting  the  validity  of  his  own  title  upon 
discovery  of  a  defect  in  the  assignment,  not- 
withstanding the  mortgagor  had  full  knowl- 
edge of  the  foreclosure  sale,  and  voluntarily 
turned  over  and  surrendered  possession  tn 
the  purchaser  at  such  sale  who  retained 
thereunder,  open,  actual  and  notorious  pos- 
session, and  had  paid  full  value  therefor 
without  knowledge  that  the  mortgagor  had, 
or  claimed  to  have  any  interest  whatever  in 
the  premises,  and  the  mortgagor  had  at  all 
times  lived  in  the  immediate  vicinity  of  the 
property,  the  mortgagor  acting  without 
knowledge  of  his  legal  rights  in  the  matter 
and  not  guilty  of  negligence  in  ascertain- 
ment and  assertion  of  his  rights.  Kenny  v. 
McKenzie,  23  S.  D.  Ill,  —  L.R.A.  — ,  120 
N.  W.  781. 

43.  Although  an  inspection  of  the  record 
might  have  revealed  to  the  grantee  of  a 
foreclosing  mortgagee  that  the  title  was  de- 
fective because  of  invalid  foreclosure,  if 
such  grantee  in  good  faith  and  in  ignorance 
of  such  defect  takes  notorious  possession, 
makes  valuable  improvements  and  pays 
taxes  for  ten  years,  he  is  not  barred  from 
setting  up  an  equitable  estoppel  against 
one  who  takes  from  a  grantor  who  had  no- 
tice of  the  same  defect  from  the  same 
source,  as  under  S.  D.  Civ.  Code,  §  2415, 
he  who  acquiesces  in  error  takes  away  the 
right  of  objecting  to  it.  Farr  t.  Semmler, 
—  S.  D.  — ,  123  N.  W.  835. 

44.  A  widow  'who  had  no  notice  that  the 
patent  to  the  lands  embraced  in  her  deceased 
husband's  tree  culture  entry,  had  been  is- 
sued in  the  name  of  his  heirs,  nor  that  her 
husband's  will  had  been  discovered  and  her 
step-son  appointed  executor,  and  that  he 
had  given  an  executor's  deed  of  the  land 
above  mentioned,  to  his  wife,  was  not  es- 
topped from  claiming  her  interest  in  the 
land,  though  the  quit-claim  deed  assigning 
her  interest  in  the  husband's  entry,  the 
executor's  deed,  and  the  order  of  the  probate 
court  affirming  the  same  had  been  on  record 
for  seven  or  eight  years,  and  the  purchasers 
had  been  in  possession  for  that  time,  where 
she  asserted  her  claim,  and  commenced  her  j 
action    immediately   upon    hearing   of    the  | 


facts.  Hohn  v.  Bidwell,  —  8.  D.  — ,  130  N» 
W.  837. 

45.  The  act  of  a  mortgagor  in  refraining 
from  objecting  to  foreclosure  proceeding* 
and  in  affirmatively  consenting  to  and  ac- 
quiescing in  the  possession  of  the  premises 
by  the  purchaser  and  his  grantees,  during 
which  time  they  materially  alter  their  posi- 
tion by  releasing  a  valid  prior  mortgage  in 
reliance  upon  the  validity  of  such  proceed- 
ings, will  estop  him  and  those  purchasing 
from  him  during  such  possession  from  as- 
serting title  to  the  premises  on  the  ground 
that  such  proceedingis  were  irregular.  Shel- 
by V.  Bowden,  10  S.  D.  531,  94  N.  W.  416. 

46.  A  vendor  who  has  never  beeni  in  pos-      > 
session  of  land  and  who  had  commenced  an 
action  to  determine  adverse  claims  in  which 

a  judgment  was  demanded  for  the  value  of 
the  use  and  occupation  of  the  land,  had  by 
standing  by  for  two  years  after  such  action 
was  commenced  and  not  objecting  to  the 
raising  of  two  crops,  elected  to  stand  upon 
his  right  to  recover  for  the  use  and  occupa- 
tion and  waived  his  rights  if  any  to  recover 
the  crops  raised  by  the  vendee.  Golden 
Valley  Land  &  Cattle  Co.  v.  Johnstone,  — 
N.  D.  — ,  128  N.  W.  691. 

47.  One  claiming  title  under  a  deed,  which 
the  record  shows  to  be  a  copy,  cannot  in- 
voke the  doctrine  of  equitable  estoppel 
against  the  grantor  therein,  on  the  ground 
that  such  grantor  has  not  paid  the  taxes 
or  occupied  and  exercised  dominion  over  the 
land.  Troy  v.  Brown,  18  S.  D.  11,  99  N.  W. 
76. 

48.  One  claiming  title  to  land  under  the 
patentee  thereof,  who  left  the  country  and 
failed  to  pay  taxes  thereon  for  more  than 
twenty  years  prior  to  c<mveying  to  the 
claimant,  is  estopped  to  assert  title  there- 
to as  against  one  talcing  possession  under  a 
tax  deed  of  said  premises,  making  improve- 
ments and  paying  taxes  for  twenty-three 
years.  Murphy  v.  Dafoe,  18  S.  D.  42,  99 
N.  W.  86. 

[Cited  in  note  in  135  Am.  St.  Rep.  903, 
on  gain  or  loss  of  title  by  abandonment 
not  ihcluding  questions  under  statute 
of  limitations.] 
40.  One  is  estopped  by  laches  from  prose- 
cuting an  action  to  quiet  title  to  certain 
premises,   where   it   appears   that   she   has 
never  paid  the  taxes  or  made  improvements 
thereon,  and  has  never  occupied  the  premiseis 
or  objected  to  the  occupancy  thereof  by  oth- 
ers since  the  making  of  a  deed,  thirty-five 
years  before  the  bringing  of  the  suit  pur- 
porting to  be  executed  by  her  to  one  who 
conveyed  to  the  husband  of  the  present  oc- 
cupant.   Timber  v.  Desparois,  18  S.  D.  587, 
101  N.  W.  879. 

[Cited  in  note  in  136  Am.  St  Rep.  908. 
on  gain  or  loss  of  title  by  abandonment 
not  including  questions  under  statute  of 
limitations.] 

b.  Permitting  Improvementt. 

60.  One  acquiring  title  under  forecloauie 
of  a  junior  mortgage  who  n^ligently  with- 
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holds  the  sheriff's  deed  thereunder  from  rec- 
ord and  stands  by  and  sees  the  mortgagee 
under  foreclosure  of  the  senior  mortgage 
claim  title  and  make  valuable  improvements 
thereunder  and  pay  taxes  for  a  long  period 
of  time,  is  estopped  to  claim  title  against 
such  senior  mortgagee.  Fair  v.  Semmler, 
—  S.  D.  — ,  123  N.  W.  836. 

51.  Plaintiffs,  who  are  husband  and  wife, 
and  who  were  the  owners  of  the  real  prop- 
erty in  dispute,  being  a  portion  of  their 
homestead,  entered  into  a  verbal  agreement 
to  sell  the  same  to  E.  Pursuant  thereto  £. 
paid  part  of  the  purchase  price,  entered  into 
possession,  and  made  certain  permanent  im- 
provements thereon,  with  the  full  knowledge 
and  acquiescence  of  plaintiffs.  Held,  that  E. 
thereby  became  the  equitable  owner  of  the 
premises,  and  that  plaintiffs,  by  their  acts, 
are  estopped  to  question  'the  validity  of 
such  contract.  Engholm  v.  Ekrem,  18  N. 
D.  185,  119  N.  W.  35. 

52.  Une  who,  under  an  oral  contract  for 
the  purchase  of  a  homestead  enters  there- 
on and  makes  permanent  improvements 
with  the  consent  and  acquiescence  of  his 
grantors,  who  are  man  and  wife,  thereby 
becomes  the  equitable  owner  of  the  land, 
and  it  would  be  constructive  fraud  upon  his 
rights  to  permit  such  grantors  to  succeed 
in  their  purpose  to  divest  him  of  such  own- 
ership. Engholm  v.  Ekrem,  18  N.  D.  185, 
119  N.  W.  35. 

53.  Ignorance  on  the  part  of  a  mortgagor 
of  real  estate  which  contains  a  power  of 
sale,  of  the  fact  that  an  attempted  assign- 
ment of  the  mortgage  was  not  in  the  form 
required  by  statute  so  as  to  be  entitled  to 
record,  and  that  therefore  the  sale  by  the 
assignee  was  illegal,  does  not  prevent  the 
operation  against  his  right  to  recover  the 
property,  of  the  doctrine  of  estoppel  by  con- 
duct and  laches,  where  be  permits  a  fore- 
closure by  the  assignee,  surrenders  posses- 
sion to  him,  and  the  property  is  sold  to  a 
stranger  who  satisfies  a  prior  encumbrance, 
pays  taxes,  makes  improvements,  and  holds 
possession  for  several  years  during  which 
the  property  increases  in  value,  although 
the  assignee  was  equally  ignorant  of  the  de- 
fect and  the  mistake  was  therefore  a  mutual 
mistake  of  law,  where  he  does  not  show 
that  he  acted  promptly  upon  discovering 
his  rights  and  makes  no  offer  to  reimburse 
the  purchaser  for  his  outlay.  Kenny  v. 
McKenzie,  —  S.  D.  — ,  —  L.R.A.(N.S.)  — , 
127  N.  W.  597,  affirming  on  rehearing  23 
S.  D.  711,  —  L.R.A.(N.S.)  — ,  120  N.  W. 
781.  > 

g.  By  Representations. 
See  also  infra,  58,  69. 

64.  Contractors  for  the  construction  of  a 
public  building  under  a  contract  requiring 
the  regents  of  education  to  procure  insur- 
ance for  their  joint  benefit  to  be  paid  for  by 
the  contractors,  are  estopped  to  rely  upon 
the  failure  of  the  regents  to  procure  such 
insurance  when  induced  by  their  renresenta- 
tions  that  they  did  not  need  it  for  them- 


selves ;  could  not  afford  it  and  did  not  want 
it;  and  that  they  themselves  had  procured 
HulRcient  insurance  for  the  purpose  of  pro- 
tection. Fransen  v.  Regents  of  Education, 
06  C.  C.  A.  174,  133  Fed.  24. 

55;  The  defendants,  who  were  the  real 
owners  of  a  note  and  mortgage,  foreclosed 
the  mortgage  by  action  in  the  name  of  the 
nominal  holder,  and  collected  the  greater 
part  of  the  debt.  They  concealed  from  the 
present  plaintiff,  who  was  a  defendant  in 
the  foreclosure  suit,  the  fact  that  they  were 
the  real  owners  of  the  cause  of  action  in  the 
foreclosure  suit,  and  represented  to  her  that 
the  nominal  plaintiff  was  the  real  creditor. 
The  plaintiff  was  not  misled  thereby  to  her 
.prejudice,  but,  after  discovering  the  facts  as 
to  the  true  ownership,  procured  from  the 
nominal  creditor  an  instrument  purporting 
to  assign  to  her  said  creditor's  claim  for  the 
money  so  collected.  Held,  that  the  defend- 
ants were  not  estopped  to  assert  that  they 
were  the  real  owners  of  the  money  collected. 
Parsons  v.  McCumber,  14  K.  D.  213,  103 
N.  W.  626. 

h.  By  Negligence  or  Fraud. 

NecUcenee., 

Estoppel  to  recover  back  money  paid,  see 
AJssumpsit,  14. 

56.  Where  a  person  has  the  ability  and 
opportunity  to  read  a  written  contract  be- 
fore signing  the  same,  and  no  fraud  is  prac- 
tised upon  him  by  the  other  party,  he  is  es- 
topped by  his  negligence  from  questioning 
its  validity  on  the  ground  that  it  does  not 
conform  to  the  previous  oral  agreement  en- 
tered into  between  them  Reed  v.  Coughran, 
21  S.  D.  257,  111  N.  W.  559. 

67.  Having  read  the  indemnity  contract 
before  signing  it,  the  surety  could  not, 
when  sued  upon  it,  allege  that  he  thought 
that  he  was  signing  some  other  bond.  Bow- 
er V.  Jones,  —  S.  D.  — ,  128  N.  W.  470. 

58.  Where  the  defendant  without  reading 
it,  signed  a  contract  stating  that  if  the 
plaintiff  could  get  all  the  stock  of  a  cer- 
tain electric  light  plant  for  $35,000  for  the 
defendant,  he  would  pay  the  former  a  com- 
mission of  $1,250,  both  parties  being  busi- 
ness men  and  no  subterfuge  being  shown 
whereby  the  defendant  was  induced  to  sign 
an  instrument  which  he  supposed  was  some- 
thing else,  and  they  having  dealt  at  arms 
length  with  each  other  the  defendant  could 
not  set  up  as  a  defense  to  an  action  on  the 
contract  that  he  was  induced  to  sign  it  by 
a  false  representation  by  the  plaintiff  that 
it  contained  their  previous  oral  agreement, 
which  called  for  an  option  to  buy  at  a  price  • 
fixed.  Farlow  v.  Chambers,  21  S.  D.  128, 
no  N.  W.  94. 

59.  One  who  makes  an  exchange  of  proper- 
ty with  another  in  reliance  on  his  represen- 
tation that  possession  of  the  property  can 
be  had  on  thirty  days'  notice  to  the  tenant, 
is  not  estopped  from  relying  on  such  repre- 
sentation because  he  acceptea  a  deed  show- 
ing a  two  year  lease  of  the  property,  where 
it  appears  that  the  deed  was  executed  in 
another  state  and  placed  on  record  before  he 
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had  examined   it,  and  that  he  commenced 
suit  to  rescind  as  soon  as  the  fact  was  dis- 
covered.    Thompson  v.  Hardy,  10  S.  D.  91, 
102  N.  W.  299. 
See  also  supra,  58. 
Fraud. 

tiO.  Actual  fraud  at  the  time  of  the  act 
set  up  as  constituting  the  estoppel  is  not 
essential  to  the  application  ot  the  doc- 
trine of  estoppel,  it  being  sufficient  that  the 
act  relied  on  constitutes  constructive  fraud. 
Engholm  v.  Ekrem,  18  N.  D.  185,  119  N.  W. 
35. 

01.  Creditors  who  were  not  misled  can- 
not by  the  rule  of  estoppel  impress  a  con- 
structive fraud  on  the  action  of  one  who 
merely  delayed  to  record  a  deed  from  their 
debtor.  Smith  v.  Cleaver,  —  S.  D.  — ,  126 
N.  VV.  589. 

i.  By  Incontistency   in   Acts,   Claims,   etc. 

1.  In  General. 

62.  While  the  contract  remains  in  force, 
Lnd  the  vetidee  remains  in  possession  there- 
under, he  is  estopped  from  buying  an  out- 
standing title,  and  thereby  repudiating  the 
vendor's  contract  and  at  the  same  time  re- 
taining the  possession  secured  by  him  by 
virtue  of  the  contract.  Burke  v.  Scharf, 
—  N.  D.  — ,  124  N.  W.  79. 

63.  A  refusal  of  a  property  owner  to  ac- 
cept a  tender  of  a  cash  price  for  his  prop- 
erty, on  the  ground  that  it  was  not  enough, 
does  not  estop  him,  in  a  suit  by  the  broker 
for  nis  commission,  to  set  up  as  a  defense 
that  the  tender  did  not  comply  with  the 
terms  on  which  the  broker  was  authorized 
to  sell  the  property.  Jepsen  v.  Marohn, 
22  8.  D.  593,  21  L.R.A.(N.b.)  935,  119  N. 
W.  988. 

64.  Where  the  assignee  of  a  mortgsige 
pays  part  of  the  mortgage  and  notes  to  the 
mortgagee,  he  becomes  subrogated  to  the 
rights  of  the  mortgagee,  and  the  marking 
of  the  notes  "paid"  does  not  estop  the  as- 
signee from  claiming  that  word  "paid"  was 
simply  intended  to  mean  that  he  had  taken 
up  the  notes  in  accordance  with  an  agree- 
ment with  the  mortgagee.  Geddis  v.  North- 
western Trust  Co.  23  S.  D.  531,  122  N.  W. 
587. 

65.  Tlie  recording  of  a  contract  for  the 
sale  of  land  would  not  estop  the  vendor 
from  asserting  as  against  an  assignee  of  the 
contract  of  sale,  that  the  performance  of 
such  contract  had  been  abandoned  by  the 
acts  of  the  parties.  Haugen  v.  Skjervheim, 
13  N.  D.  616,  102  X.  W.  311. 

66.  An  owner  of  land  is  not  estopped 
upon  the  appeal  in  an  action  to  compel  the 
specific  performance  of  a  contract  to  con- 
vey, from  contending  that  the  agent  had 
no  authority  to  offer  the  property  for  sale, 
because  she"  had  previously  repudiated  the 
contract  to  convey  on  other  grounds  than 
those  stated  in  the  brief  on  appeal,  where 
the  letter  repudiating  the  contract  was 
written  by  such  agent  without  her  knowl- 
edge or  consent.  Hickox  v.  Bacon,  17  S. 
D.  563,  97  N.  W.  847. 


2.  A»   to   Title. 

67.  A  general  creditor  of  a  bankrupt  does 
not,  by  petitioning  tor  the  appointment  of 
a  receiver  to  take  possession  of  the  bank- 
rupt's stock  of  merchandise,  including 
specified  property,  and  to  preserve  the  same, 
alleging  that  the  bankrupt  was  indebted  to 
it  in  a  large  sum  for  goods  sold  under  con- 
tracts for  conditional  sale,  and  that  a  large 
portion  of  the  goods  then  belonged  to  it  in 
the  bankrupt's  place  of  business, — estop 
itself  to  assert  its  ownership  of  such  goods. 
Re  Pierce,  85  C.  C.  A.  14,  157  Fed.  757. 

68.  The  grantors  of  a  certain  quarter  sec- 
tion of  land,  are  estopped  from  asserting 
any  interest  or  estate  therein  in  an  action 
by  the  grantee  to  quiet  title  thereto,  where 
it  appears  that  the  land  was  conveyed  as 
part  consideration  for  goods  sold,  that  on 
discovering  fraud  in  the  transaction  the 
grantee  rescinded  the  contract,  returned  the 
deed  and  brought  suit  for  damages,  and  at 
the  trial  of  such  action  the  grantors  dis- 
claimed any  title  to  or  interest  in  said 
property,  and  damages  were  awarded  upon 
that  theory.  Everett  v.  Stokes,  19  S.  D. 
242,  103  N.  W.  20. 

69.  Defendant  entered  into  a  contract  in 
writing  for  the  purchase  of  land  from  the 
G.  Company  on  the  crop-payment  plan. 
Later  defendant  assigned  said  contract  to 
M.  by  a  written  assignment  indorsed  there- 
on, absolute  in  form,  but  as  security  only. 
Subsequently  defendant  and  plaintiff  orally 
entered  into  a  contract  by  which  defendant 
sold  the  land  to  plaintiff  for  a  considera- 
tion agreed  upon — that  plaintiff  should  pay 
certain  debts  of  defendant,  including  that 
of  M.  Defendant  told  M.  in  plaintiff's  pres- 
ence that  he  had  sold  the  land  to  plaintiff 
and  that  plaintiff  would  pay  them,  and  that 
they  should  transfer  the  contract  to  plain- 
tiff. Plaintiff  paid  M.  and  they  assigned 
the  contract  to  plaintiff.  Plaintiff  present- 
ed the  contract,  duly  assigned,  to  the  G. 
Company,  pursuant  to  the  contract  with 
defendant,  paid  the  unpaid  purchase  money, 
and  received  a  deed  for  the  land,  and  placed 
it  on  record.  Plaintiff  for  two  years  there- 
after leased  the  land  to  defendant  in  writ- 
ing, and  in  such  lease  plaintiff  was  de- 
scribed as  the  owner  of  the  land.  Held  that 
defendant  is  estopped  to  claim  ownership 
of  the  land.  Wadge  v.  Kittleson,  12  K.  D. 
452,  97  N.  W.  856. 

3.  Acts  or  Claims  in  Judicial  Proceeding. 

70.  One  who  appeared  in  the  probate  and 
administration  proceedings  and  claimed  as 
residuary  legatee  certain  funds  is  estopped 
to  claim  that  decedent  held  them  as  his 
trustee.  Jones  v.  Subera,  —  S.  D.  — ,126 
N.  W.  253. 

71.  Having  successfully  resisted  the  col- 
lection of  unpaid  coupon  notes  in  a  former 
action  by  the  same  plaintiff  by  asserting 
that  a  valid  judgment  had  been  previously 
procured,  the  obligors  cannot  show  in  the 
present  action  that  their  former  assertion 
was    false    and    the    former    judgment    in- 
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valid.    Bailey  v.  Wright,  21  S.  D.  349,  112 
JS.  \V.  853. 

72.  Where  a  plaintiff,  in  a  replevin  suit 
in  justice  court,  alleged  the  value  of  the 
property  to  be  $80  and  defendant  alleged 
it  to  be  $100,  the  justice  having  jurisdiction 
under  S.  D.  Const.  Art.  5,  §  22,  and  an 
appeal  was  taken  to  the  circuit  court,  no 
•|uestion  being  raised  as  to  jurisdiction  of 
the  justice  court,  and  after  trial  the  jury 
returned  a  verdict  for  $125,  plaintiff  could 
not  then  allege  that  the  justice  did  not 
have  jurisdiction  and  that  the  circuit  court 
had  no  jurisdiction  except  to  dismiss  the 
action.  People's  Secur.  iiank  v.  Sanderson, 
—  S.  D.  — ,  123  N.  W.  873. 

j.  By  Receiving  Benefits. 

To  appeal  from  judgment,  see  Appeal  and 
trror,  38-42. 

73.  When  a  public  service  corporation  ac- 
cepts and  acts  upon  terms  prescribed  in  an 
ordinance  granting  it  a  franchise,  a  con- 
tract is  created  which  is  binding  upon  the 
parties,  and  the  party  receiving  the  benefit 
of  the  grant  is  estopped  from  pleading  that 
the  conditions  were  ultra  vires.  Mitchell 
V.  Dakota  Cent.  Teleph.  Co.,  —  S.  D.  — , 
127  N.  W.  582. 

74.  One  who  has  taken  advantage  of  per- 
mission extended  by  a  municipal  corpora- 
tion to  construct  a  wooden  building  within 
the  fire  limits  and  maintain  it  for  a  certain 
time  cannot  question  the  authority  of  the 
city  to  enter  into  a  contract  panting  per- 
mission to  erect  the  building  in  considera- 
tion that  the  owner  would  remove  it  within 
a  specified  time.  Clark  v.  Deadwood,  22  S. 
D.  233,  18  L.RJV.(N.S.)  402,  117  N.  W. 
131.  . 

75.  One  who  has  accepted  and  retained 
the  full  value  of  the  homestead,  and  who 
has  placed  his  grantee  in  possession,  and 
who  has  established  a  homestead  for  him- 
self and  family  in  another  state,  and  never 
thereafter  claimed  any  interest  therein  or 
paid  any  ta.xes  thereon,  thereby  estops  him- 
self and  his  heirs  from  questioning  the 
existence  or  validity  of  the  deed,  though 
it  was  not  signed  by  both  spouses  as  re- 
quired by  law.  Ford  v.  Ford,  —  S.  D.  — , 
124  N.  W.  1108. 

76.  Persons  whose  lands  are  assessed  for 
benefits  on  account  of  a  drain  will  not  be 
heard  in  a  court  of  equity,  when  asking  for 
a  perpetual  injunction  against  the  collec- 
tion of  assessments  against  their  land  on 
account  of  benefits  after  the  drain  is  com- 
pleted; they  having  tad  notice  of  the  fact 
that  work  was  being  done  on  the  drain  pur- 
suant to  proceedings  authorized  by  the 
drainage  board.  Alstad  v.  Sim,  15  N.  D. 
629,  109  N.  W.  66. 

k.  By  Character  or  Relation  of  Parties. 
See  also  Lardlord  and  Tenant,  6. 

76a.  A  tenant  cannot. assert  the  want  of 
title  in  his  lessor.  Dobbs  v.  Atlas  Elevator 
Co.  —  S.  D.  — ,  126  X.  W.  250. 


77.  The  doctrine  of  estoppel  cannot  be 
invoked  to  prevent  defendant  from  ques- 
tioning plaintiff's  title,  where  the  evidence 
tails  to  show  that  defendant  was  plaintiff's 
tenant  of  the  land;  and,  second,  even  if 
such  tenancy  existed,  defendant  would  not 
t>e  thus  estopped  in  an  action  where  plain- 
tiff claims  title  in  fee.  Hebden  v.  Bina, 
17  N.  D.  235,  116  N.  \V.  86. 

[Cited  in  note  in  29  L.R.A.(N.S.)  85,  on 
right  of  tenant  to  dispute  landlord's 
title  in  latter's  action  to  establish.] 

78.  An  architect  employed  by  the  state 
board  of  regents  to  superintend  the  con- 
struction of  a  public  building,  the  local 
secretary  and  general  agent  ol  such  board, 
and  its  president,  stand  in  place  of,  and 
represent,  such  board  so  as  to  make  dec- 
larations by  the  contractors  that  there  is 
no  need  of  further  insurance  on  the  build- 
ing operate  as  an  estoppel  in  its  favor 
against  the  claim  of  such  contractors  that 
the  board  failed  to  perform  its  contract  to 
procure  insurance  for  the  joint  protection 
of  both  parties.  Fransen  v.  Regents  of 
Education,  66  C.  C.  A.  174,  133  Fed.  24. 

I.  Who   Affected. 

79.  An  heir  stands  in  privity  with  the 
ancestor,  and  would  be  estopped  by  the 
same  facts  that  would  estop  the  ancestor. 
Ford  v.  Ford,  --  8.  D.  --,  124  N.  W.  1108. 

80.  An  attaching  creditor  of  an  adminis- 
trator is  bound  by  an  estoppel  upon  him 
to  contest  the  validity  as  against  his  own 
interest  of  a  deed  given  by  him  as  adminis- 
trator which  is  void  on  its  face,  but  which 
purports  to  convey  real  estate  in  which  he 
has  an  interest  as  heir.  Bliss  v.  Tidrick, 
—  S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127  N. 
W.  862. 

m.  Of  Married  Woman. 
See  also  supra,  36. 

81.  The  doctrine  of  equitable  estoppel  by 
conduct  applies  as  against  married  women 
the  same  as  against  all  persons  sui  juris. 
Engholm  v.  Ekrem,  18  ^.  D.  186,  119  N. 
W.  35. 


III.  Editorial  Notes. 

Estoppel.  9  Am.  Dec.  102. 

Estoppel  in  pais.  24  Am.  Dec.  58. 

Essential  elements  of  estoppel. 

9  Am.  St.  Rep.  597. 

Estoppel  by  acts  ana  conduct. 

10  Am.  St.  Rep.  22. 

Circumstances  estopping  one  to  object  to 
incompetent  evidence. 

130  Am.  St.  "Rep.  758. 

Estoppel  to  deny  that  person  whose  neg- 
ligence caused  injury  was  independent  con- 
tractor. 8  L,.R.A.(N.S.)    896. 

Estoppel  of  landowner  permitting  title  to 
remain  in  another,  to  assert  it  as  against 
latter's  creditors.  20  L.R.A.(N.S.)    1. 

Estoppel  to  deny  facts  pleaded  to  defent 
jurisdiction.  15  L.R.A.(N.S.)  423. 
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Estoppel  to  plead  statute  of  limitations. 

U6  Am.  St.  Rep.  411;  63  L,.R.A.  193. 

Estoppel   to  plead   statute   of  frauds   in 

actions  on   contracts  not  to  be   performed 

within  a  year.  134  Am.  St.  Rep.  172. 

Estoppel  to  deny  corporate  existence. 

17  Am.  St.  Rep.  161. 
Failure  to  read  contract  as  aifecting  right 
to  relief  on  ground  of  fraud. 

6  L.R.A.(X.S.)   463. 
Remedy  of  abutting  owner  as  affected  by 

consent  to  construction  ot  track  in  street. 
23  L.R.A.(N.S.)   433. 

Estoppel  of  public  officer  charged  with 
embezzlement  to  deny  authority  to  receive 
money.  23  L,.R.A.(N.S.)   761. 

Estoppel  to  deny  that  note  was  made  in 
state  where  dated  and  payable. 

2  L..R.A.(N.S.)    299. 
Estoppel  of  assignee  permitting  assignor 

of  contract  to  receive  non-negotiable  instru- 
ments issued  in  payment  thereof,  as  against 
subsequent  assignee.      11  L.R.A.  (N.S.)  472. 

Estoppel,  by  taking  property  by  eminent 
domain  subject  to  certain  liens,  to  deny 
their  validity.  21  L.R.A.(N.S.)    72. 

Estoppel  of  attesting  witness  to  assert 
title  to  land  conveyed. 

3  L.R.A.(N.S.)    879. 
Right  of  one  taking  contract  tor  property 

from  third  person  to  defraud  -  creditors  of 
another,  who  had  legal  title  but  represented 
it  to  be  in  such  third  person,  to  invoke  doc- 
trine of  estoppel.        13  L.R.A.(N.S.)   1118. 

Effect  of  putting  transferable  paper  or 

securities  into  another's  possession,  to  estop 

owner  as  against  purchaser  in  good  faith. 

29  L.R.A.(N.S.)   252. 

Permitting  undelivered  deed,  wrongfully 
recorded,  to  remain  on  record  as  estoppel  of 
grantor  or  his  successors  to  deny  delivery 
as  against  purchaser  relying  on  record. 

7  L,.K.A.(N.S.)    712. 
Estoppel  to  set  up  original  obligee's  fail- 
ure to  make  advances  as  against  assignee  of 
contract  for  payment  of  money. 

23  L.R.A.(N.S.)   178. 
Estoppel   of  building   association   to   as- 
sert illegality  of  provision  that  stock  will 
mature  at  fixed  time. 

15  L.R.A.(N.S.)   503. 

Estoppel   of   taxing   power   by   wrongful 

claim  of  ownership.     14  L.R.A.(N.S.)  1074. 

Right  to  defend   expulsion   of  passenger 

on  ground  other  than  relied  upon  at  time. 

14  L.R.A.(N.S.)   368. 

Estoppel  to  enforce  contract  of  suretyship 

or  guaranty  released  through  mistake. 

13  L.R.A.(N.S.)   576. 

Estoppel  of  licensee  to  deny  validity  of 

patent.  37  Am.  St.  Rep.  545. 

Right  of  party  obtaining  or  consenting 

to  divorce  to  contest  its  validity. 

60  L.R.A.  294. 
When  estoppel  exists  against  urging  in- 
validity of  void  or  voidable  divorce. 

133  Am.  St.  Rep.  433. 
Estoppel  of  persons  claiming  under  com- 
mon source  of  title.  49  Am.  Dec.  383. 
By  ailenoe,  laches,  or  aoqnlesoenoe. 

Ratification  of  unauthorized  acts  bv 
silence.  79  Am.  Dec.  387. 


Laches  or  acquiescence  as  affecting  stock- 
holder's right  to  complain  ot  corporation'* 
devestiture  of  title  or  control  of  its  entire 
propery.  9  L..R.A.(N.S.)    606. 

lAches  as  bar  to  enforcement  of  trust  a» 
against  one  who  knowingly  purchased  prop- 
erty in  violation  of  terms  of  trust. 

7  UR.A.(N.S.)   370. 

Laches  as  estopping  state  to  attack  muni- 
cipal charter.  13  L.R.A.(N.S.)  634. 
By  representations. 

Estoppel  of  mutual  benefit  society  by- 
misrepresentations  as  to  its  laws. 

14  URji.(N.S.)   540. 

Estoppel  by  admissions  or  representa- 
tions. 38  Am.  Dec  631. 

Of  temaat. 

Estoppel  to  deny  landlord's  title. 

89  Am.  St.  Rep.  64. 
Right  of  tenant  to  dispute  landlord's  title 
in  latter's  action  to  establish. 

29  L.R.A.(N.S.)    85. 
Right  of  tenant  in  possession  before  tak- 
ing lease  to  dispute  lessor's  title. 

1  L.R.A.(N.S.)    1181. 
Estoppel  of  tenant's  wife  to  deny  land- 
lord's title.  30  L.R.A.(N.S.)    1102. 
Estoppel  of  subtenant  to  question  original 
landlord's  title.  7  L.R.A.(N.S.)  930. 
Estoppel  of  purchaser  of  fee  by  acts  or 
agreement  made  while  a  tenant. 

7  L.R.A.(N.8.)    614. 
Of  auurrled  women. 

Estoppel  of  married  women. 

57  Am.  St.  Rep.  169. 
Estoppel  of  wife  living  apart  from  hus- 
band   to    claim    homestead    or    dower    aa 
against  purchaser  ignorant  of  relationship. 
26  L.h.A.(N.S.)    575. 
Conduct    during    husband's    lifetime    as 
estoppel  to  claim  of  dower. 

3  L.R.A.(N.S.)    971. 
Of  Infant. 

Estoppel  in  pais  of  infant. 

44  Am.  Dec.  285. 
Estoppel  of  infant  by  representations  as 
to  age.  9  L.R.A.(N.S.)    1117. 

Of  mnnioipallty. 

Estoppel  of  county  or  municipal  corpora- 
tion to  contest  illegal  claims  or  expendi- 
tures. 137  Am.  St  Rep.  354. 
Improvements  by  abutting  owner  with 
reference  to  supposed  boundary  as  estopping 
municipality  from  asserting  true  line. 

7   L.R.A.(N.S.)    243. 
Acquiescence  or  consent  by  town  or  mu- 
nicipality to  railroad  in  street  or  highway 
as  an  estoppel.  7  L.R.A.  (N.S.)  1187. 

By  deed  or  mortcace. 

Estoppel  by  mortgage.      45  Am.  Dec.  392. 

Estoppel  of  one  executing  deed  as  execu- 
tor or  administrator  to  set  up  existing  title 
in  himself.  21  L.R.A.(N.S.)   60. 
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E8TBAT. 

See  also  Animals,  1-6. 

Sufficiency  of  title  to,  or  ownership  of,  see 

Evidence,  929,  930. 
Lien  for  keeping,  see  Liens,  2,  3. 


ET  AX. 

Effect  of  use  of,  in  remittitur  by  appellate 
court,  see  Appeal  and  Error,  1138. 


EVIOTION. 


Conveyance  of  land  held  adversely  as,  see 

Champerty,   13. 
What  constitutes,  see  Covenant,  10. 
Siubciency  of  proof  of,  see  Evidence,  903. 
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EVIDENCE. 

I.  Judicial  Notick. 

a.  /n  Oeneral;  Lau>*. 

b.  Official  Character,  Acts,  Docu- 

ments, etc. 

1.  In  Oeneral. 

2.  Judicial  Matters. 
c  Qeographical  Matters. 
d.  Other  Matters. 

IL  PbESUMPTION  AMD  BUBDER  OF  PBOOF. 

a.  In  Oeneral. 

b.  Laics. 

c  Defenses. 

d.  Ewceftiona;  Waiver. 

e.  Vonceming  Persona. 

1.  In  General. 

2.  Partnership. 

3.  Identity. 

4.  Vonremdenoe;  Absence  from 

State. 
$.  Authority;  Agency;  Assent. 
8.  Knowledge;  Notice. 

7.  Intent. 

8.  Fraud  or  Oood  Faith. 

9.  Malice;  Probable  Cause. 

10.  Performance  of  Duty. 

11.  Criminal  Intent. 

12.  Ouilt  or  Innocence  of  Crime. 

13.  From  Silence;  Withholding 

Evidence. 

f.  Concerning     Corporations     and 

Carriers. 
Continuance;  Cause. 
As  to  Skill;  Negligence;  Care. 

1.  Of  Defendant. 

2.  Contributory  Negligence. 
L  As  to  Official  Acts. 

1.  In  Oeneral. 

2.  Judicial  Acts. 

3.  Concerning   Tames  and  As- 
sessments. 

4.  As  to  Lands. 
6.  As   to  Schools  and  School 

Districts. 
j.  As  to  Rights,  Instruments,  Con- 
tracts and  Property. 


t 


11.  j — (continued). 

1.  Value. 

2.  Illegality  or  Invalidity. 

a.  in  Oeneral. 

b.  Fraud  of  Creditors. 

3.  Instruments  OeneraUy. 

a.  Alteration. 
h.  Different  Kinds  of  Jn- 
Strumenis. 

(1)  Bills,    Notes,    and 

Checks;  Cer- 
tificates of  De- 
posit. 

(a)  in  General. 

(b)  /n  Cose  of  In- 
dorsement or 
Transfer. 

(2)  Deeds. 

(3)  Municipal       War- 
rants or  Orders. 

(4)  Taw    Sale    Certify 
oate. 

4.  Matters  as  to  Real  Property 

OeneraUy. 
a.  In  Oeneral. 
h.  Ownership;  Possession. 

c.  Resulting  Trust. 

6.  Ownership  of  Personal  Prop- 
erty. 

6.  Consideration. 

7.  As  to  Lien.  . 

8.  Payment. 

9.  Miscellaneous  Matters. 
k.  Damages. 

I.  Miscellaneous, 
III.  Best  and  Secondabt  Evidei^cKi 

a.  OeneraUy. 

b.  What  is  Best. 

c.  Preliminary  Notice  and  Proof  to 

Let  in  Scondary  Evidence, 

d.  Instruments     Lost,     Destroyed, 

or  Beyond  Reach. 

e.  Matters     Within     Statute     of 

Frauds, 
TV.  Documentabt  Evidbmce. 

a.  In  Oeneral. 

b.  Municipal  Ordinance, 

c.  Certificates. 

d.  Official    Reports,    Returns,    and 

Records  OeneraUy. 

e.  Judgments  and  Judicial  Records. 

1.  In  Civil  Cases. 

2.  In  Criminal  Cases. 

f.  Pleadings  and  Other  Papers  in 

Suit, 
'g.  Evidence    Previously    Taken    or 

Used;  Depositions;  Affidavits. 
b.  BiU  of  Sale. 
i.  Liens. 
j.  Deeds,  Private  and  Official,  and 

Their  Record. 
k.  Mortgages, 

1.  Other  Records  as  to  Land  Titles, 
n.  Statement  of  Taxpayer. 
■  n.  Bills  and  Notes. 
o.  Life  Tables. 
p.  Family  Bible. 
q.  Private  Letters. 
T.  Records  of  Carriers, 
8.  Telegrams. 
t.  Memoranda. 
u.  Account  Books;  Entrie$. 
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IV. —  (continued. ) 

V.  Putting  Entire  Writing  in  Evi- 
dence. 
w.  For  Purpotes  of  Comparison. 
X.  itiscellaneous. 
V.  Demonstrative  Evidence;  Abticles 

AND  Things;  Photographs. 
VI.  Parol  and  Extrinsic  Evidence  Con- 
cerning Writings. 

a.  In  General. 

b.  Receipts. 

c.  Prior     and     Collateral     Parol 

Agreements. 

d.  Collateral  or  Other  Writings. 

e.  Subsequent  Changes. 

i.  Fraud;  Mistake;  Omissions, 
g.  Condition;  Trust. 
h.  Delivery. 

i.  To  Explain  Terms. 
1.  As  to  Intention. 
k.  Consideration. 

1.  Character  of  Party;  Agency. 
m.  Circumstances. 
n.  Concerning  Records. 
VII.  Opinions  and  Conclusions. 

a.  In  General. 

b.  Cause  and  Effect. 

e.  Weather    Conditions;    Tempera- 
ture. 

d.  Physical     Conditiotis;     Uedioal 

Testimony. 

e.  Intent;  Understanding. 

f.  Sanity  and  Mental  Capacity. 

g.  Care,  Skill;  Xegligence. 

h.  Estimates  of  Speed  or  Height, 
i.  Values;  Damages. 
j.  Character  or  Reputation. 
k.  Ownership, 
1.  Appearance;  Identity. 
m.  Contingent  Results.  . 

n.  Miscellaneous. 
VIIL  Admissions;  Confessions. 
IX.  Heabsat;       Declarations;       Res 
Gestae. 

a.  In  General, 

b.  General  Reputation. 

c.  Acts  and  Declarations  of  Party. 

d.  Privileged  Communications. 

e.  Acts  and  Declarations  of  Third 

Persons  Generally. 

1.  In  CixHl  Vases. 

2.  In  Criminal  Cases. 

t.  Declarations    of    Person    Since 
Deceased. 

g.  Declarations  of  Former  Owner. 

h.  Acts  and  Declarations  of  Agent 
or  Representative. 

i.  Declarations  of  Co-conspirator. 

j.  Dying  Declarations. 

k.  Complaints  of  Injuries  or  Suf- 
fering. 

1.  Threats. 

m.  Former  Testimony. 
X  Relevancy  and  Materialitt. 

a.  In  General;  Miscellaneous, 

b.  Title  or  Possession. 

1.  Of  Personal  Property. 

2.  Of  Real  Property. 
c  Boundary. 


X. — (continued.) 

d. 

Custom  or  Bahit. 

e. 

Concerning  Persona. 

1.  In  General. 

2.  Malice. 

3.  Intent. 

4.  Motive. 

6.  Fraud  or  f^ood  Faith, 

/ 

6.  Xotice;  Knowledge. 

7.  Character  and  Reputation. 

f. 

Damages;  Prices;  Values. 

1.  Breach  of  Warranty. 

2.  Work;  Services. 

3.  Personal  Injuries;  Death, 

4.  Real  Property. 

5.  Personal  Property. 

6.  Mitigation  of  Damages. 

g- 

'Segligencc ;  Care,  Skill. 

h. 

Lack  of  Consideration. 

i. 

Financial   Condition;  Indebted- 

ness. 

j. 

Contracts. 

k. 

Tender. 

1. 

Agency. 

m 

Matters  about  Other  Persona. 

n. 

Criminal  Matters  Generally. 

0. 

Under  Particular  Pleadings, 

1.  Of  Plaintiff, 

a.  In  General. 

b.  Under  Particular  Alle- 

gations. 

i.  Of  Defendant. 

a.  In     General;    Without 

Allegations. 

h.  Under  Particular  Pleas, 

c.  Under  General  Denial. 

P- 

Explanation  and  Rebuttal. 

q- 

Similar  Acts  and  Facts, 

1.  Civil  Cases. 

2.  Criminal  Cases. 

T.  Circumstantial  Evidence. 
XI.  Weight;   Effect;  Sufficiency. 

a.  General  Principles. 

b.  Fraud  or  Good  Faith;  Undue  lit- 

fluence. 

c.  Care;  Xegligence. 

d.  To  Overcome   Writing. 

e.  Documentary  Evidence  General- 

ly; Photographs, 
t.  Matters  as  to  Persons. 
g.  Contracts. 
h.  Rights  in  Property  Generally. 

i.  Rights  in  Real  Property. 

j.  Cause. 

k.  Values;  Damages. 

1.  Bastardy  and  Disbarment  Cases, 
m.  Miscellaneous  Civil  Cases. 
n.  Criminal  Cases, 
i.  In  General. 

2.  Reasonable  Doubt. 

3.  Testimony  of  Accomplice  or 

Associate  tn  Crime;  Cor- 
roboration. 

4.  Homicide. 

5.  Larceny  and  Burglary, 
9.  Embezzlement. 

7.  Sexual  Crimes. 

8.  Bale  of  Liquor;  Disorderly 

House. 

9.  Other  Cases. 
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XIL  Vakiancb. 

a.  Jn  (jivil  Casea. 

b.  In  Criminal  Gates. 
XIII.  Editobial  Motes. 

Necessity  for  exceptions  to  rulings  on,  see 
Appeal  and  Error,  364-366. 

Error  in  admitting  proof  of  sodomy  on  pros- 
ecution for  homicide,  see  Appeal  and 
Error,  923. 

How  brought  up  on  appeal,  see  Appeal  and 
Error,  IV.  i. 

Sufficiency  of  objections  and  exceptions  to 
admission  of,  see  Appeal  and  Error, 
V.  a,  2.  . 

On  appeal,  see  Appeal  and  Error,  VII.  c. 

Waiver  of  objections,  see  Appeal  and  Error, 
VII.  d,  2. 

Presumption  as  to,  on  appeal,  see  Appeal 
and  Error,  VII.  e,  3. 

Review  of  discretion  as  to,  see  Appeal  and 
Error.  VII.  f,  3,  c. 

First  raising  objection  as  to,  on  appeal, 
see  Appeal  and  Error,  VII.  f,  5,  /. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  3. 

Prejudicial  error  in  exclusion  of  evidence, 
see  Appeal  and  Error,  VII.  k,  3,  6. 

Prejudicial  error  in  instructions  upon,  see 
Appeal  and  Error,  VII,  k,  5,  a,  5. 

Record  on  which  right  of  scire  facias  on  for- 
feited recognizance  issues  as,  see  Bail 
and  Recognizance,  10. 

Preservation  of  right  to  prove  cause  of 
action  by  competent  evidence  by  excep- 
tion in  decree  in  former  action,  see 
Judgment,  60. 

Kewly  discovered  evidence  as  ground  for 
new  trial,' see  New  Trial,  60. 

Reception  of,  on  trial,  see  Trial,  III.  h. 

Offer  of,  see  Trial,  III.  h,  3. 

Striking  out  evidence,  see  Trial,  III.  h,  4. 

Objections  and  exceptions  to  admission  of, 
see  Trial,  III.  j. 

Instructions  upon,  see  Trial,  VI.  e. 

General  matters  as  to  witnesses,  see  Wit- 
nesses. 

Proof  of  service  of  process,  see  Writ  and 
Process,  II. 


I.  Jttdiciai,  Notice. 

a.  In  General;  Lawt. 

Judicial  notice  of  legislative  intent  in  stat- 
ute requiring  chattel  mortgagee  to  give 
copy  of  mortgage  to  mortgagor,  sec 
Chattel  Mortgage.  12. 

I>re8umption  of  suffiicency  of,  see  infra, 
234. 

Sec  also  Liens,  28. 

1.  Courts  usually  take  notice  of  whatever 
should  be  generally  known  within  the  limits 
of  their  jurisdiction.  Kellogg  v.  Finn,  22 
8.  D.  578,  133  Am.  St.  Rep.  946,  119  N.  W. 
545,  1^  A.  k.  E.  Ann.  Cas.  363. 

2.  Courts  cannot  take  judicial  notice  of 
the  assignment  or  bankruptcy  laws  of  an- 


other state.    Goss  v.  Herman,  —  N.  D.  — , 
127  N.  W.  78. 

b.  Official  Character,  Acts,  Documents,  etc. 

1.  In  General. 
See  also  Conflict  of  Laws,  18. 

3.  Courts  take  judicial  notice  of  the  more 
important  Federal  officers,  no  matter  where 
located,  and  of  inferior  Federal  officers  lo- 
cated within  the  state.  Kellogg  v.  Finn, 
22  S.  D.  578,  133  Am.  St.  Rep.  945,  119  N. 
VV.  545,  18  A.  &  E.  Ann.  Cas.  363. 
Taxes. 

See  also  infra,  682. 

4.  The  South  Dakota  supreme  court  will 
take  judicial  notice  that  the  taxing  officers 
absolutely  disregard  the  clear  mandate  of 
the  law  in  placing  values  upon  property  for 
taxation  purposes.  George  C.  Bagley  Ele- 
vator Co.  v.  Butler,  —  S.  D.  — ,  123  N. 
W.  866. 

6.  The  supreme  court  will  take  judicial 
notice  of  the  fact  that  the  tax  for  the  year 
1907  had  been  duly  assessed,  levied,  and 
extended  against  the  land  December  1st, 
1907,  so  as  to  remain  unpaid  when  the 
action  to  quiet  title  was  commenced  dur- 
ing the  month  of  December,  1007.  Hohn 
v.  Bidwell,  —  S.  D.  — ,  130  N.  W.  837. 

2.  Judicial  Matters. 

6.  The  court  judicially  knows  who  is  its 
clerk  and  his  signature.  State  v.  Kinney, 
21  S.  D.  390,  113  N.  W.  77. 

7.  On  appeal  the  supreme  court  will  take 
judicial  notice  when  the  term  of  office  of 
a  district  judge  expired.  Northwestern 
Port  Huron  Co.  v.  Zinkrick,  22  8.  D.  89, 
115  N.  VV.  525. 

8.  The  supreme  court  will  take  judicial 
notice  of  the  terms  of  the  circuit  court. 
Meadows  v.  Osterkamp,  23  S.  V>.  462,  122 
N.  W.  419. 

9.  The  court  will  take  judicial  notice 
of  its  decree  of  disbarment.  Danforth  v. 
Egan,  23  S.  D.  43,  119  N.  W.  1021. 

[Cited  in  note  in  29  L.R.A.(N.S.)  905, 
on  judicial  notice  of  court's  own  record 
in  other  actions.]   ■ 

10.  The  supreme  court  will  take  judicial 
notice  of  the  fact  that  jurors  generally 
view  with  more  or  less  suspicion  the  testi- 
mony of  an  interested  party  in  the  case,* 
and  naturally  attach  to  it  much  less  weight 
than  would  be  ^ven  to  the  testimony  of  a 
disinterested  witness.  Sluinan  v.  Dolan, 
—  S.  D.  — ,  123  N.  W.  72. 

c.  Qeographicul  Matters. 

11.  The  court  will  take  notice  that  a 
particular  section  of  the  state  is  a  sparse- 
ly settled  country  and  distant  from  rail- 
roads or  other  communication.  Sluman  v. 
Dolan,  —  S.  D.  — ,  123  N.  W.  72. 

12.  Since  the  supreme  court  will  take 
judicial  notice  that  the  Missouri  River  at 
Chamberlain,   S.   D.,   is  a   navigable  river. 


Digitized  by 


Google 


3S4 


EVIDENCE,  I.  d. 


and  that  all  navigable  riven  in  the  United 
States  are  subject  to  the  control  of  Con- 
gress, and  that  it  is  unlawful  under  the 
Act  of  Congress  of  Mar.  3,  1899,  chap. 
425,  §  9;  30  SUt.  1151;  U.  S.  Comp.  Stat. 
1901,  p.  3540,  to  build  any  bridge  across 
any  such  river  without  nrst  obtaining  the 
consent  of  Congress  and  the  approval  of 
the  chief  of  engineers  and  the  Secretary  of 
War  to  the  plans  of  such  bridge  and  any 
modification  of  such  plans,  it  must  be  pre- 
sumed that  the  bridge  at  such  place,  whose 
construction  was  authorized  by  the  act  of 
Congress,  of  Feb.  9,  1906,  chap.  665,  33 
Stat.  711,  was  constructed  according  to 
plans  approved  by  the  {Secretary  of  War. 
State  ex  rel,  Clark  v.  White  River  Valley 
R.  Co.  —  S.  D.  — ,  129  M.  W.  1034. 

13.  The  Supreme  Court  will  take  judicial 
notice  that  the  Missouri  river,  where  it  is 
crossed  by  a  bridge  at  Chamberlain,  S.  D., 
which  was  authorized  by  the  act  of  Con- 
gress of  Feb.  9,  1905,  chap.  565,  33  Stat. 
7li,  is  regarded  as  a  navigable  stream  sub- 
ject to  the  control  of  Congress,  which  prior 
to  the  construction  of  such  bridge,  had  as- 
sumed control  of  all  navigable  rivers  with- 
in the  United  States,  by  the  act  of  March 
8,  1899,  chap.  426,  declaring  in  S  9  that 
it  shall  be  unlawful  to  construct  any  bridge 
across  any  navigable  river  until  the  con- 
sent of  Congress  shall  have  been  granted 
and  plans  for  the  same  submitted  to  and 
approved  by  the  chief  of  engineers  and  the 
Secretary  of  War,  and  that  it  shall  be  im- 
lawful  to  deviate  from  such  approved 
plans,  unless  the  modification  is  also  sub- 
mitted and  approved.  State  ex  rel.  Clark 
V.  White  River  Valley  R.  Co.  —  S.  D.  — , 
129  N.  W.  1034. 

IiOoatloBL    and   Ineorporatlon   of   mu- 
nlolpallty. 

14.  The  supreme  court  will  judicially  no- 
tice the  geographical  location  of  villages 
within  the  stote  and  their  relative  position 
as  regards  county  lines  and  changes  there- 
of. Molton  V.  Beck,  —  M.  D.  — ,  125  N. 
W.  1048. 

16.  The  supreme  court  will  not  as  a  gen- 
eral rule,  take  judicial  notice  of  the  in- 
corporation of  municipalities  situated  in 
other  states.  Sherman  v.  Beam,  —  S.  D. 
— ,  130  N.  W.  442. 
Indian  oonntry. 

16.  The  supreme  court  will  take  judicial 
notice  that  by  treaty  stipulations  the  ter- 
ritory embraced  in  what  is  known  as  the 
Pine  Ridge  Reservation  has  been  set  apart 
as  a  reservation  for  a  portion  of  the  Sioux 
Indians,  and  that  said  reservation  has  not 
been  subdivided  or  allotted  to  the  Indian* 
in  severalty,  but  that  it  belongs  to  the  In- 
dians as  a  tribe.  Peano  v.  Brennan,  20 
S.  D.  342,  106  N.  W.  409.  i 

d.  Other  Matters. 
See  also  Appeal  and  Error,  606. 

17.  The  supreme  court  will  take  judicial 
notice  that  an  attorney  residing  in  a  city 


in  Minnehaha  County  having  mail  com- 
munication had  ample  time  between  May 
22,  1906,  and  June  7,  1906,  to  ascertain 
from  the  Secretary  of  State's  office  whether 
or  not  there  had  been  a  compliance  by  a 
certain  foreign  corporation  with  the  stat- 
ute requiring  the  appointment  of  an  agent 
upon  whom  service  of  summons  could  be 
made.  O'Neill  v.  Jones,  —  S.  D.  — ,  123 
N.  W.  495. 

18.  The  supreme  court  of  South  Dakota 
will  take  judicial  notice  of  the  policy  of 
the  electors  of  the  state  and  former 
territory  upon  the  subject  of  the  sale 
o£  intoxicating  liquors.  State  ex  rel. 
Crothers  v.  Barber,  19  S.  D.  1,  101  N.  W. 
1078. 

19.  The  court  will  take  judicial  notice  of 
the  fact  that  in  the  western  part  of  South 
Dakota  colts  are  toaled  upon  large  horse 
ranches  and  are  not  stabled  until  of  age 
to  be  broken  and  used.'  Brady  v.  Shirley, 
18  S.  D.  608,  101  N.  W.  886,  5  A.  &  £. 
Ann.  Cas.  972. 

20.  The  court  will  take  judicial  notice 
of  the  fact  that  there  are  distinctive  breeds 
of  horses,  and  that  a  person  of  ordinary 
intelligence  and  observation,  familiar  with 
the  breeding  of  horses,  can  distinguish  be- 
tween horses  of  the  different  breeds. 
Brady  v.  Shirley,*18  S.  D.  608,  101  N.  W. 
886,  6  A.  ft  E.  Ann.  Cas.  972. 

21.  The  supreme  court  will  take  notice  of 
the  fact  that  the  giving  of  a  chattel  mort- 
gage upon  the  whole  of  a  stock  of  mer- 
chandise to  secure  a  previous  indebtedness 
is  entirely  out  of  the  ordinary  course  of 
business.  Grant  v.  Powers  Dry  Goods  Co. 
23  S.  D.  195,  121  N.  W.  95: 

OraToL 

22.  It  is  a  matter  of  common  knowledge 
that  gravel  may  be  used  to  advantage  in 
mainlining  a  railway  track  and  keeping  it 
in  proper  condition  for  traffic,  and  tiie 
Legislature  has  delegated  to  the  railway 
corporations  by  S.  D.  Rev.  Civ.  Code,  ■§  488. 
power  to  take  land  for  the  purpose  of  ob- 
taining gravel.  Chicago,  M.  ft  St.  P.  R. 
Co.  V.  Mason,  23  S.  D.  564,  122  N.  W.  601. 
Dancerons  weapon*. 

23.  A  trial  court  would  be  justified  in 
taking  judicial  notice  that  an  ordinary 
shotgun  is  a  dangerous  weapon  at  a  dis- 
tance of  fifty-seven  steps.  State  v.  Sutter- 
field,  22  S.  D.  584,  119  ^.  W.  648. 
Railroad  time. 

24.  It  is  a  fact  of  which  the  court  takes 
judicial  notice  that  "standard"  or  "rail- 
road" time  is  the  system  for  designating 
time  which  has  been  in  general  use  in  this 
jurisdiction  since  territorial  davs.  Orvik 
V.  Casselman,  16  N.  D.  34,  105  N.  W.  IIO.V 

[Cited  in  notes  in  124  Am.  St.  Rep.  49, 
on  facts  of  which  courts  will  take  ju- 
dicial notice;  6  L.R.A.(N.S.)  1046,  as 
to  whether  standard  or  solar  time  gov- 
erns legal  proceedings.] 
Speed. 

25.  As  a  matter  of  common  knowledge, 
the  jury  have  the  right  to  take  into  con- 
sideration   that   a   person    walking    at   an 
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ordinarily  rapid  gait  will  travel  about  four 
miles  per  hour.  Merrill  v.  Minneapolis  &, 
St  P.  R.  Co.  —  8.  D.  — ,  129  N.  W.  468. 
lafeottona  dlaeaaea  of  plant*. 

26.  A  court  may  take  judicial  notice  of 
the  fact  that  trees  and  other  forms  of  plant 
life  are  subject  to  destructive  communica- 
ble diseases.     I^  parte  Hawler,  22  S.  T>. 
23,  15  L.R.A.(N.S.)   138,  115  N.  W.  93. 
[Cited  in  note  in  124  Am.  St.  Kep.  41, 
on  facts  of  which  courts  will  take  judi- 
cial  notice.]  i 


II.  Pbesuhption  and  Bcbden  of  Pboof. 

a.  In  Oeneral. 

Aa  to  weight,  effect  and  sufficiency  of  evi- 
dence generally,  see  infra,  XI. 

Prejudicial  instruction  as  to,  see  Appeal 
and  Error,  1043,  1044. 

Presumption  on  appeal,  see  Appeal  and  Er- 
ror, VII.  e. 

Burden  of  proof  on  motion  to  dissolve  at- 
tachment, see  Attachment,  23. 

Burden  of  proof  on  application  for  bail, 
see  Bail  and  Recognizance,  4. 

Burden  of  proving  absence  from  demand- 
ing state  when  crime  was  committed, 
see  Extradition,  1. 

Instructions  on  question  of  burden  of  proof, 
see  Trial,  VI.  e,  2,  6. 

See  also  infra,  822. 

27.  The  burden  is  upon  him  who  alleges 
defects  in  a  tax  deed  to  prove  the  same. 
Peters  v.  Lohr,  —  S.  D.  — ,  124  N.  W. 
853. 

28.  Where  an  answer  contained  neither 
general  or  special  denials  of  the  allegations 
of  the  complaint  but  alleged  facts  tend- 
ing to  establish  special  rights  in  defendant 
the  burden  of  proof  rested  on  defendant  to 
prove  such  allegations.  Pease  v.  Magill, 
17  N.  D.  166,  115  N.  W.  260. 

b.  Lawt. 
See  also  Liens,  28. 

29.  The  object  of  the  legislature  in  the 
making  of  a  statute,  being  legitimate  and 
landable  it  must  be  presumed  that  it  has 
provided  appropriate  means  to  secure  such 
object,  and  the  burden  is  on  one  attacking 
the  statute  to  show  the  contrary.  Jewett 
Bros.  &  Jewett  v.  Smail,  20  S.  D.  232,  105 
N.   W.  738. 

30.  It  cannot  be  assumed  that  the  several 
parts  of  the  "Act  to  provide  a  Revised  Po- 
litical Code,"  reported  by  the  commission- 
ers, received  less  attention  than  is  be- 
stowed upon  the  particular  portions  of  any 
bill  considered  and  passed  by  the  Legis- 
lature. Hughes  V.  Lawrence  Coimty,  — 
S.  D.  — ,  127  N.  W.  613. 

30a.  A  state  statute  prescribing  maxi- 
manri  coal  rates  for  the  transportation  by 
common  carriers  of  coal  in  carload  lots 
within  the  state  is  presumptively  valid,  and 
the  burden  is  upon  the  carrier  to  prove  that 
the    rates    therein    prescribed    are    clearly 


unreasonable.  State  ex  rel.  McCue  v.  North- 
ern P.  R.  Co.  —  N.  D.  — ,  25  L.R.A.(N.S.) 
1001,  120  N.  W.  860. 

OoBstrvotion  ceneralljr. 

31.  The  legal  presumption,  where  the 
legislature  has  included  in  a  law  by  general 
language  numerous  subjects  or  persons 
without  making  any  limitation  or  exception, 
is  that  none  were  intended,  and  a  construc- 
tion making  such  limitations  or  exceptions 
would  be  judicial  legislation.  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Westby,  —  L.R.A.(N.S.) 
— ,  102  C.  C.  A.  65,  178  Fed.  619. 

32.  Statutes  are  presumed  to  be  pro- 
spective, and  not  retrospective,  in  their 
operation,  in  the  absence  of  a  clear  legis- 
lative intent  to  the  contrary.  Adams  &  F. 
Co.  V.  Kenoyer,  17  N.  D.  302,  16  L.R.A. 
(N.S.)   681,  116  N.  W.  98. 

32a.  When  a  technical  meaning  of  a  word 
or  term  is  relied  upon  to.  sustain  the  plain- 
tifTs  cause  of  action,  and  such  meaning  is 
not  commonly  known  or  ilnderstood,  and  is 
not  given  in  dictionaries,  encyclopedias,  or 
legal  works,  and  the  word  or  term  has  a 
meaning  commonly  known  and  understood, 
the  burden  is  upon  the  plaintiff  to  show 
by  competent  evidence  the  technical  mean- 
ing of  such  term  or  word,  and  in  the  absence 
of  such  showing  it  will  be  presumed  to  have 
been  used  in  the  statute  in  the  sense  in 
which  it  is  ordinarily  and  commonly  used 
and.  understood  by  people  in  general.  Con- 
tinental Hose  Co.  V.  Fargo,  17  N.  D.  6, 
114  N.  W.  834. 

Oonstraetlon  of  statute  adopted  froaa 
other  state. 

33.  On  the  adoption  of  a  statute  from 
another  state  the  legislature  is  presumed  to 
have  adopted  the  construction  given  it  by 
the  courts  of  such  other  state.  Carlson  v. 
Stuart,  22  S.  D.  660,  119  N.  W.  41,  18  A. 
&  E.  Ann.  Cas.  286. 

33a.  The  construction  given  to  the  stat- 
ute of  a  sister  state  by  the  courts  of  that 
state  prior  to  its  adoption,  is  presumed  to 
have  been  adopted  with  the  law  itself.  Mur- 
phy V.  Nelson,  19  S.  D.  197,  102  N.  W.  691. 

33b.  It  will  be  presumed  that  the  inter- 
pretation of  a  section  of  the  Code  by  the  su- 
preme court  of  a  sister  state  from  which  the 
section  was  copied,  was  adopted  with  the 
section,  where  the  decision  was  made  be- 
fore the  adoption  of  the  section.  Murphy 
V.  Plankinton  Bank,  18  S.  D.  317,  100  N. 
W.  614. 

34.  A  legislative  body,  in  adopting  a  for- 
eign statute  which  has  been  construed  by 
the  courts  of  the  state  from  which  it  comes, 
is  presumed  to  have  adopted  the  construc- 
tion there  given  it.  State  ex  rel.  McCue 
V.  Blaisdell,  18  N.  D.  31,  119  N.  W.  360. 
Ezlstenee    of    eoaunon    laxr    la    other 

state. 

35.  In  the  absence  of  proof  to  the  con- 
tary,  the  presumption  prevails  that  the 
common  law  is  in  force  in  a  foreign  juris- 
diction. Hanson  v.  Great  Northern  R.  Co. 
18  N.  D.  324,  121  N.  W.  78. 
Similarity  of  laws  of  other  state. 

36.  The  law  of  another  state  wherein  a 
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contract  was  executed  will  be  presumed 
to  be  the  same  as  that  of  the  forum.  Wind- 
horst V.  Bergendahl,  21  S.  D.  218,  130  Am. 
St.  Rep.  715,  111  N.  W.  544. 

37.  It  is  the  duty  of  the  trial  court,  in 
the  absence  of  evidence  to  the  contrary,  to 
presume  that  the  law  of  a  sister  state  is 
the  same  as  the  law  of  the  forum.  Baird 
V.  Vines,  18  S.  D.  52,  99  N.  W.  89. 

[Cited  in  note  in  19  L.R.A.(N.S.)  670, 
on  conflict  of  laws  as  to  negotiable  pa- 
per.] 

38.  A  change  of  beneficiary  in  the  certifi- 
cate of  a  fraternal  life  insurance  society 
must  be  in  accordance  with  the  by-laws  of 
the  society  and  the  limitations  prescribed 
by  the  laws  of  domicil  of  the  society's 
organization,  and  in  determining  the  legal 
status  of  a  substituted  beneficiary  it  will 
be  presumed  in  Soutli  Dakota,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the 
law  of  such  state  is  the  same  as  our  ovm. 
Foss  V.  Petterson,  20  S.  D.  93,  104  N.  W. 
915. 

39.  In  extradition  proceedings  of  pris- 
oners held  pursuant  to  an  indictment  found 
in  another  state,  the  burden  is  on  them  in 
habeas  corpus  proceedings  to  show  that 
such  indictment  is  insufficient,  by  produ- 
cing the  statute  under  which  it  was  found 
or  other  competent  evidence,  and  the  fact 
that  such  statute  was  not  submitted  with 
the  requisition  papers  will  not  warrant  the 
presumption  that  it  is  the  same  as  that  of 
the  state  from  which  extradition  is  asked 
and  under  which  the  indictment  would  be  in- 
sufficient. Re  Renshaw,  18  S.  D.  32,  112 
Am.  St.  Rep.  778,  99  N.  W.  83. 

40.  The  court  will  presume  in  an  action 
on  a  note,  that  the  law  of  a  sister  state  is 
identical  with  the  lex  fori,  where  it  is 
contended  that  the  law  of  such  state 
should  govern  and  the  law  thereof  is  not 
pleaded  or  introduced  in  evidence  on  the 
trial.  Iowa  Loan  &  T.  Co.  v.  Schnose,  19 
S.  D.  248,  103  N.  W.  22,  9  A.  &  E.  Ann. 
Cas.  255. 

[Cited  in  note  in  113  Am.  St.  Rep.  880, 
on  proof  of  foreign  laws  and  their  ef- 
fect.] 

c.  Defense*. 
See  also  infra,  67;  Pleading,  264,  265. 

41.  Defendants,  who  were  attorneys,  ad- 
mitted the  receipt  of  the  money  from  plain- 
tiff, for  the  purpose  of  securing  bail  for 
one  B.,  and  its  retention  by  them,  and 
sought  to  justify  their  conduct  by  alleging 
that  plaintiff  employed  them  to  defend  an- 
other, charged  with  crime,  and  authorized 
them  to  retain  said  money  for  the  purpose 
of  paying  for  such  legal  services  and  for 
their  disbursements.  Held,  that  the  burden 
was  upon  defendants  to  establish  such  de- 
fense. Logan  V.  Freerks,  14  N.  D.  127, 
103  N.  W.  426. 

In  erlmlnal  eases. 

42.  The  defense  of  accidental  killing  is 
not  an  affirmative  defenes  in  the  sense  that 
the   defendant   is   bound   to   furnish    proof 


of  the  circumstances  tending  to  subetanti- 
ate  the  same,  but  it  is  a  denial  of  criminal 
intent,  and  the  burden  is  upon  the  state 
of  proving  such  intent  beyond  a  reasonable 
doubt.  State  v.  Hazlet,  16  N.  D  426,  113 
X.  W.  374. 

43.  The  burden  of  proof  never  shifts  to 
the  defendant  to  establish  by  a  preponde- 
rance of  evidence  either  facts  and  circum- 
stances in  mitigation  or  excuse,  or  facts  es- 
tablishing an  affirmative  defense  on  a  trial 
for  murder.  State  v.  Hazlet,  16  N.  D.  426, 
113  N.  \V.  374. 

44.  Under  N.  D.  Rev.  Codes  1905,  §  10,023. 
where  the  commission  of  a  homicide 
has  been  established  by  the  state  on  a 
trial  for  murder,  the  burden  is  upon  the  de- 
fendant of  proving  circumstances  of  miti- 
gation, excuse  or  justification,  unless  the 
state's  proof  tends  to  show  that  such  crime 
amounts  only  to  manslaughter,  or  that  the 
defendant's  act  was  justifiable  or  excus- 
able, but  only  so  far  as  to  show  circum- 
stances creating  a  reasonable  doubt  as  to 
such  matters.  State  v.  Hazlet,  16  N.  D. 
426,  113  N.  W.  374. 

d.  Exceptions;  Waiver. 
See  also  infra,  70,  71. 

45.  If  plaintiff's  pleadings  and  evidence 
show  that  the  cause  of  action  accrued  more 
than  ten  years  before  the  commencement 
of  the  action,  the  burden  of  proof  is  on  him 
to  show  that  the  running  of  the  statute 
has  been  suspended  a  sufficient  length  of 
time  to  avoid  the  statutory  bar  of  limita- 
tion pleaded  by  the  defendant.  Paine  v. 
Dodds,  14  N.  D.  189,  116  Am.  St.  Rep. 
674,  103  N.  W.  931. 

46.  The  burden  is  upon  the  seller  to  show 
that  vitally  essential  conditions  in  a  con- 
tract for  the  sale  of  goods  were  waived  by 
the  respondent,  or  to  show  a  legitimate  ex- 
cuse for  such  violation  of  the  contract,  in  an 
action  to  recover  damages  for  the  refusal 
of  the  buyer  to  accept  such  goods.  Foun- 
tain City  Drill  Co.  v.  Lindquist,  22  S.  D. 
7,  114  N.  W.  1098. 

e.  Concerning  Persona. 
Sufficiency  of,  see  infra,  XI.  f. 

1.  In  OeneraX. 

Presumption   as   to   continuance  of  mental 

condition,  see  infra,  101. 
Presumption  as  to  cause  of  death,  see  infra, 

109-114. 
Admissibility  of  evidence  as  to,  see  infra, 

X.  e. 
Presumption     of     falsity     of     defamatory 

charge,  see  Pleading,  301. 
Presumption  of  incompetency  of  boy  under 

fourteen  to  commit  rape,  see  Rape,  1. 
See  also  infra,  659. 

47.  On  the  trial  of  a  criminal  charge  it 
will  be  presumed  that  the  accused  is  a  per- 
son of  common  understanding.  State  t. 
Faulk,  22  S.  D.  183,  116  JI.  W.  72. 
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Head  of  f  kmllj. 

48.  A  husband  living  with  bis  wife  and 
contributing  partially  toward  the  support 
of  the  family  is  presumed  to  be  the  head 
of  the  family,  although  his  wife  owns  the 
property  and  business  is  carried  on  in  her 
name,  under  Dak.  Comp.  Laws,  1887,  § 
i:587,  providing  that  the  husband  is  the 
head  of  the  family.  Blount  v.  Medbery,  16 
S.  D.  562,  94  N.  W.  428. 
Confidential  relations. 

49.  Relations  of  confidence  will  be  pre- 
Btuned  to  exist  between  husband  and  wife 
in  the  absence  of  a  showing  to  the  contrary. 
Massey  v.  Rae,  18  N.  D.  409,  121  N.  W.  75. 

50.  Where  a  husband  and  wife  are  liv- 
ing together,  and  there  is  nothing  in  the 
record  to  show  that  they  ever  separated 
or  that  the  relations  of  confidence  presumed 
to  exist  between  man  and  wife  have  been 
aiscontinued,  there  is  no  evidence  that  such 
relation  does  not  exist.  Massey  v.  Rae, 
18  N.   D.  409,   121  N.  W.  76. 

2.  Partnertkip. 

51.  Action  to  recover  the  purchase  price 
of  goods  sold  and  delivered  to  a  copart- 
nership of  which  it  is  alleged  the  respondent 
was  a  member.  By  the  separate  answer 
and  stipulation  of  respondent,  all  questions 
were  eliminated,  except  the  single  one 
whether  he  was  a  member  of  such  copart- 
nership. Defendant,  both  by  his  answer 
and  the  stipulation,  contended  that  there 
were  two  distinct  firms  doing  business  under 
said  copartnership  name,  and  that  he  was 
not  a  member  of  the  firm  with  which  plain- 
tiff had  its  dealings.  It  was  held  that,  by 
thus  narrowing  the  issues,  the  burden  of 
proof  as  to  the  only  remaining  issue  was 
not  shifted  from  plaintiff  to  said  defendant. 
Bristol  &  S.  Co.  v.  Skapple,  17  N.  D.  271, 
115  N.  W.  841. 

3.  Identity. 

Sufficiency  of  evidence,  see  infra,  872,  873. 
Expert  evidence  as  to,  see  infra,  VII.  1. 

52.  The  dropping  of  an  initial  letter  of  a 
name  in  a  conveyance  is  not  such  a  variance 
or  misnomer  as  to  require  extrinsic  proof  of 
the  identity  of  the  person.  State  Finance 
Co.  V.  Halstenson,  17  N.  D.  145,  114  N.  W. 
724. 

53.  When  a  party,  arrested  for  extra- 
dition under  an  executive  warrant,  seeks  to 
be  discharged  in  habeas  corpus  proceedings, 
and  denies  that  he  is  the  person  against 
whom  such  warrant  is  issued,  the  burden 
of  proof  to  show  his  identity  is  upon  the 
state  seeking  his  deportation.  Barnes  v. 
Neteon,  23  8.  D.  181,  121  N.  W.  .89. 

54.  Where  in  habeas  corpus  proceedings, 
for  discharge  from  arrest  for  extradition 
mder  an  executive  warrant,  the  officer 
making  the  arrest  is  not  called  as  a  wit- 
ness, and  the  only  evidence  of  identity  is 
the  officer's  return  that  he  arrested  relator, 
"designated  in  the  warrant  as  H,  alias  S," 
such  statement  in  the  return  did  not  con- 
stitute even  prima  facie  evidence  of  iden- 


tity, where  relator  traverses  the  return 
and  denies  that  he  is  the  person  named  as 
H  or  S.  Barnes  v.  Nelson,  23  S.  D.  181, 
121  N.  W.  89. 

4.  Jfonresidence;  Absence  from  State. 

Presumption  as  to  continuance  of  nonresi- 

dence,  see  infra,  103. 
Presumption   as  to  diverse  citizenship,  see 

Courts,   64,   65. 

55.  In  an  action  to  determine  adverse 
claims  to  real  estate,  which  is  claimed  un- 
der a  tax  deed,  where  service  was  had  by 
publication,  the  burden  is  not  on  claimant 
to  show  affirmatively  nonresidence  of  the 
party  to  be  notified  or  the  necessity  of  re- 
soring  to  publication,  under  S.  D.  Pol. 
Code,  §  2213,  making  a  tax  deed  regular  on 
its  face  prima  facie  evidence  of  the  regu- 
larity of  all  proceedings.  Bandow  v.  \Vol- 
ven,  23  S.  D.  124,  120  N.  W.  881. 

56.  In  an  action  to  foreclose  a  mortgage 
in  which  from  the  evidence  it  would  prima 
facie  seem  that  the  statute  of  limitations 
had  run  against  the  note  and  mortgage, 
the  burden  was  on  the  plaintiff  to  show  the 
facts  if  there  was  any  tolling  of  the  stat- 
ute by  the  absence  of  the  defendant  from 
the  state.  Kammann  v.  Barton,  23  S.  D. 
442,  122,  N.  W.  416. 

5.  Authority;  Agency;  Assent. 

57.  A  woman  who  has  knowledge  that  her 
husband  is  making  loans,  taking  securities, 
and  indorsing  them  in  her  name,  and 
makes  no  objection  thereto,  will  be  deemed 
to  have  authorized  him  so  to  do.  Barry 
v.  Stover,  20  S.  D.  459,  129  Am.  St.  Rep. 
941,  107  N.  W.  672. 

68.  Where  one  represents  himself  to  be 
an  agent  of  an  insurance  company  and 
soliciting  insurance,  and  the  application 
given  him  is  accepted  by  the  companv  and 
the  policy  issued,  it  will  be  presumed  that 
he  was  duly  authorized  as  agent.  Smith 
V.  Mutual  Cash  Guaranty  F.  Ins.  Co.  21 
S.  D.  433,  113  N.  W.  94. 

59.  Where  an  answer  is  made  by  a  gen- 
eral denial  ttf  a  complaint  in  an  action 
on  a  contract  the  burden  is  on  plaintiff  to 
prove  that  the  contract  was  performed  by 
a  third  person  as  his  agent.  Hogen  v. 
Klabo,  13  N.  D.  319,  100  N.  W.  847. 

60.  If  authority  be  given  to  insert  the 
grantee's  name  in  a  deed  left  blank,  then, 
there  being  no  showing  to  the  contrary,  it 
will  be  presumed  that  such  authorized  agent 
filled  in  the  deed.  Ormsby  v.  Johnson,  — 
8.  D.  — ,  124  N.  W.  436. 

Partners. 

61.  It  is  incumbent  on  one  claiming  to 
Iiave  purchased  the  good  will  ,of  a  partner- 
ship business,  and  with  it  obtained  an 
agreement  not  to  engage  in  same  business  in 
a  specified  place  and  for  a  stated  time,  to 
show  clearly  that  the  parties  with  whom  he 
contracted,  if  less  than  the  whole  firm, 
either  were  fully  authorized  to  enter  into 
the  contract  or  that  the'remainder  of  the 
firm,  with  full  knowledge  of  all  the  cove- 
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nants  of  the  contract,  ratified,  the  same. 

Griffing  v.  Dunn,  23  S.  D.141,  120  N.  W. 

890. 

Corporate  olBoera. 

62.  The  president  of  a  manufacturing 
corporation,  which  receives,  in  the  usual 
course  of  business,  notes  for  its  products 
is  presumed  to  have  authority  to  transfer 
by  indorsement  a  note  made  payable  to 
such  corporation.  Iowa  Nat.  Bank  v.  Sher- 
man, 17  S.  D.  396,  106  Am.  St.  Rep.  778, 
97  N.  W.  12. 

Attorney. 

See  also  supra,  41.   . 

63.  The  legal  presumption  is  that  an  at- 
torney bias  authority  to  appear  for  the  per- 
son for  whom  he  assumes  to  act.  Beacon  v. 
Mitchell,  14  N.  D.  454,  4  L.R.A.(N.S.) 
244,  106  N.  W.  129. 

[Cited  in  note  in  126  Am.  St.  Rep.  39, 
on  presumption  of  attorney's  authority 
to  appear  for  party  whom  he  assumes 
to  represent,] 

64.  While  counsel  for  the  accused  is  not 
authorized  to  enter  a  plea  of  guilty,  his 
admission  of  otherwise  established  ftueta  in 
open  court  in  the  presence  of  the  accused 
who  offered  no  objection  thereto,  is  pre- 
sumed to  be  with  his  consent.  State  v.  Kin- 
ney, 21  S.  D.  390,  113  N.  W.  77. 
Auent. 

SufRciency  of  evidence  as  to,  see  infra,  878. 
See  also  supra,  64;  infra,  70;  Chattel  Mort- 
gage, 8;  Pleading,  261. 

65.  The  burden  of  calling  the  wife,  or 
otherwise  showing  that  she  assented  to  the 
dedication  of  a  road  over  the  homestead 
is  on  a  defendant  who  sets  up  the  invalid- 
ity of  the  road  as  a  defense  to  an  action  for 
obstructing  it.  Centerville  Twp.  v.  Jenter, 
—  S.  D.  — ,  126  N.  W.  576. 

66.  Direct  proof  of  the  nonconsent  of  a 
party  to  the  taking  of  property  is  not  nec- 
essary but  it  may  be  inferred  from  circum- 
stances connected  with  the  larceny.  State 
V.  Faulk,  22  S.  D.  183,  116  N.  W.  72.  \ 

6.  Knowledge;  Notice. 

Sufficiency  of  evidence  as  to,  .see  infra,  874. 
See  also  infra,  86;  X.  e,  6. 

07.  The  burden  of  proving  knowledge  of 
facts  giving  rise  to  the  right  to  rescind,  and 
of  the  time  of  acquiring  such  knowledge, 
rests  on  one  setting  up  a  waiver  of  the  right. 
Liland  v.  Tweto,  —  N.  D.  — ,  126  N.  W. 
1032. 

68.  The  execution  of  a  deed  by  a  city 
conveying  land  under  a  sale  for  nonpayment 
of  street  improvement  assessments,  is  prima 
evidence  that  notice  was  given  that  such  a 
deed  would  be  demanded  if  such  notice  is 
required  by  law.  Kirby  v.  Waterman,  17 
S.  D.  314,  96  N.  W.  129. 

69.  The  assignee  of  a  mortgage  is  pre- 
sumed to  know  that  in  purchasing  the 
mortgage  without  the  mortgage  debt  he 
acquires  no  title  thereto,  ,and  he  cannot, 
therefore,  claim  that  he  was  misled  by 
the  fact  that  the  real  owner  of  the  note 
and  mortgage,  who  had  possession  thereof. 


had  failed  to  record  his  assignment.  Rich^ 
ards  Trust  Co.  v.  Rhomberg,  19  S.  D.  695, 
104  N.  W.  268. 

70.  Where  an  insured  admits  the  exist- 
ence of  facts  or  performance  of  acts  by  him 
which  will  avoid  a  policy  of  insurance,  the 
burden  is  on  him  of  proving  such  notice 
or  knowledge  or  consent  on  the  part  of 
the  insurer  as  would  constitute  a  waiver  of 
such  breach.  Lawver  v.  Globe  Mut.  Ins. 
Co.  —  S.  D.  — ,  127  N.  W.  615. 

71.  One  who  claims  that  an  insurance 
contract  was  entered  into  by  an  application 
for  insurance  and  the  giving  of  an  order  to 
the  insurance  agent  for  part  of  the  premium, 
and  an  assessment  note  for  the  balance,  has 
the  burden  of  proving  that  the  agent  under- 
stood and  agreed  that  the  risk  was  to  be- 
gin on  that  day.  Brink  v.  Merchants'  & 
F.  United  Mut.  Ins.  Asso.  17  S.  D.  235,  95 
N.  W.  029. 

Of  liifeetlons  disease. 

72.  It  is  not  necessary  to  allege  or  prove 
in  an  action  for  a  breach  of  warranty 
against  an  infectious  disease  of  horses  sold 
that  the  vendor  had  knowledge  of  the  in- 
fection at  the  time  of  the  sale.  Larson  v. 
Calder,  16  N.  D.  248,  113  N.  W.  103. 

7.  Intent. 

Of  legislature,   see  infra,   128. 

Sufficiency    of   evidence    as    to,    see    infra, 

875. 
Fraudulent  intent,  see  infra,  II.  e,  8. 
Criminal  intent,  see  infra,  II.  e,  11. 
Parol  evidence  as  to  see  infra,  VI.  j. 
Expert  evidence  as  to,  see  infra,  VII.  e. 
Admissibility  of  evidence  as  to,  generally, 

see  infra,  X.  e,  3. 
See  also  Partnership,  3. 

73.  The  fact  of  the  omission  by  a  testa- 
tor to  provide  in  his  will  for  any  of  his 
children,  or  for  the  issue  of  any  deceased 
child,  merely  raises  a  prima  facie  presump- 
tion that  such  issue  was  unintentionally 
omitted,  and  such  presumption  is  rebutta- 
ble by  evidence  outside  the  will.  Schultz 
v.  Schultz,  —  N.  D.  — ,  126  N.  W.  555. 

74.  Where  defendant  sought  to  reduce  its 
liability  under  an  accident  policy  by  bring- 
ing the  case  within  a  proviso  therein  limit- 
ing its  liability  to  one  tenth  of  the  face  of 
the  policy  in  case  death  resulted  from  anT 
injury  intentionally  inflicted  by  insured  or 
another  person,  the  intent  to  injure  or  kill, 
on  the  part  of  the  person  inflicting  the  in- 
jury, becomes  an  essential  part  of  the 
proof,  and  the  infliction  of  the  injury  does 
not  raise  a  presumption  that  it  was  done 
intentionally.  Stevens  v.  Continental  Cas- 
ualty Co.  12  N.  D.  463,  97  N.  W.  862. 

76.  In  an  action  to  recover  upon  an  acci- 
dent policy  insuring  against  injuries  in- 
curred through  external,  violent,  and  pure- 
ly accidental  causes,  but  providing  that  in 
loss  of  life  from  injury  intentionally  in- 
flicted upon  the  insured  by  himself  or  an- 
other person  the  limit  of  the  company's  lia- 
bility should  be  one  tenth  the  amount  which 
would  otherwise  be  payable  under  the  poll- 
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cy,  where  the  defendant  alleged  in  its  an- 
swer   that   the   death   of  the   insured   was 
from  an  injury  intentionally  inflicted  by  a 
person  other  than  the  deceased,  the  burden 
was  on  it  to  prove  that  the  injury  of  the 
deceased    was   intentionally   and   not    acci- 
dentally  inflicted.     Stevens  v.  Continental 
Casualty  Co.  12  N.  D.  463,  97  N.  W.  862. 
[Cited   in   note   in   4   L.R.A.(N.S.)    637, 
on  duty  of  insured  to  negative  death 
or  accident  from  excepted  cause.] 

8.  Fraud  or  Good  Faith. 

Fraud  of  creditor,  see  infra,  II.  j,  2,  i. 

In  acquisition  of  note,  see  infra,  II.  j,  3,  (, 

Admissibility  of  evidence  as  to,  generally, 

see  infra,  X.  e,  5. 
Sufficiency  of  evidence  as  to,  see  infra,  XI. 

b. 
See   also   infra,  81-84,   212;   VI.  f;   Trial, 

269. 

76.  The  intention  of  parties  to  defraud 
may  be  established  by  inference  from  their 
acte.  Rochford  v.  Barrett,  22  S.  D.  83, 
115  X.  W.  522. 

77.  A  grantor  who  seeks  to  cancel  the 
deed  for  false  and  fraudulent  representa- 
tions has  the  burden  of  proving  the. fraud- 
ulent acts  alleged  in  his  complaint.  Thomas 
V.  Ryan,  —  S.  D.  — ,  123  N.  W.  68. 

78.  Where  it  is  proved  that  a  deed  sought 
to  be  avoided  was  mode  with  fraudulent  in- 
tent, in  the  absence  of  proof  of  the  defend- 
ant that  he  purchased  in  good  faith,  the 
deed  will  be  declared  null  and  Toid.  Barn- 

.  hart  V.  Anderson,  22  S.  D.  395,  118  N.  W. 
31. 

79.  Where  an  aged  woman  executed  and 
delivered  to  her  son  a  deed  to  all  her  real 
property,  and  it  appears  from  the  relation 
existing  between  them  that  the  mother  was 
wholly  dependent  upon  her  son  and  reposed 
implicit  trust  and  confidence  in  him  in 
their  dealings,  the  burden  is  upon  the  son, 
in  an  action  to  cancel  such  deed,  to  show 
that  the  same  was  not  obtained  through 
undue  influence  and  that  it  was  in  all  re- 
spects fair  and  equitable.  Fjone  v.  Fjone, 
16  N.  D.  100,  112  N.  W.  70. 

80.  Where  in  an  action  to  foreclose  cer- 
tain mortgages,  defendants  by  answer  ex- 
pressly admit  the  execution  and  delivery 
of  such  mortgages,  and  by  way  of  defense 
alleged  that  for  several  years  prior  to  the 
date  when  such  mortgages  and  notes 
were  delivered,  the  plaintiff  acted  as 
agent  for  such  defendants  in  various 
business  transactions,  and  from  time  to 
time  made  certain  advancements  to  them 
and  received  the  proceeds  of  certain 
grain  and  stock  shipments  from  the  defend- 
ants' farm,  and  that  from  time  to  time, 
notes  and  mortgages  were  given  by  the  de- 
fendants or  some  of  them  to  secure  such 
advances,  but  that  no  actual  settlements  or 
statements  of  account  were  had  between 
them,  and  that  no  final  or  complete  account- 
•n"  was  ever  made-  bv  the  parties;  and 
further,  that  the  defendants  were  unable  to 

Supp.  Dak.  Dig.— 24. 


keep  an  accurate  account  of  the  numerous 
transactions,  and  that  they  relied  upon  the 
plaintiflf  so  to  do,  and  they  have  no  means 
of  ascertaining  the  indebtedness  owing  by 
them  to  the  plaintiff,  and  that  the  plaintiff 
has  failed  to  account  for  certain  property 
sold  by  him,  and  refuses  to  do  so,  and  the 
proof  shows  that  on  one  certain  date  and 
other  dates  prior  thereto,  the  parties  had 
accountings  at  each  of  which  balances  were 
agreed  upon,  and  notes  and  mortgages  ex- 
ecuted and  delivered  by  the  defendants  to 
secure  the  payment  thereof,  it  will  be  pre- 
sumed that  such  accountings  and  settle- 
ments were  fairly  made  and  that  they  em- 
braced all  prior  transactions  between  the 
parties,  and  the  burden  is  upon  the  defend- 
ants to  overthrow  such  presumption,  and 
to  show  that  the  settlements  were  erro- 
neous. Wood  V.  Pehrsson,  —  N.  D.  — ,  130 
N.  W.  1010. 

9.  Malice;  Prohable  Cause. 

Admissibility  of  evidence  as  to,  see  infra, 

X.  e,  2. 
See  also  Malicious  Prosecution,  4. 
• 

81.  The  occasion  being  privileged,  the 
law  presumes  that  the  statements  of  the 
witness  are  made  in  good  faith  and  with- 
out malice.  Lauder  v.  Jones,  13  N.  D. 
525,  101  N.  W.  907. 

82.  Malice,  either  express  or  implied,  is 
essential  to  a  recovery  in  all  action  for  defa- 
mation. When  a  defamatory  charge  is 
made  upon  an  unprivileged  occasion,  the 
law  implies  malice  for  the  purpose  of  sus- 
taining the  action  and  the  recovery  of  com- 
pensatory damages,  but  when  the  occasion 
18  privileged,  the  publication  is  presumed 
to  have  been  made  in  good  faith,  and  the 
burden  is  on  the  plaintiff  to  prove  that  it 
was  made  with  ttctual  malice.  Lauder  v. 
Jones,  13  N.  D.  525,  101  N.  W.  907. 

83.  The  malice  which  by  legal  fiction 
is  presumed  to  exist  from  the  publication 
of  words  actionable  per  se  is  legal  malice 
as  distinguished  from  actual  malice  or  mal- 
ice in  fact.  Wrege  v.  Jones,  13  N.  D.  267, 
112  Am.  St.  Rep.  679,  100  N.  W.  705,  3 
A.  &  E.  Ann.  Cas.  482. 

84.  It  is  the  duty  of  the  court  to  presume 
in  an  action  for  malicious  prosecution,  in 
the  absence  of  proof  of  malice,  other  than 
proof  that  the  plaintiff  was  acquitted,  that 
the  defendant  acted  in  good  faith,  as  actual 
malice  and  bad  faith  are  never  presumed 
by  the  court.  Krause  v.  Bishop,  18  S.  D. 
298,  100  N.  W.  434. 

10.  Performance  of  Duty. 

By  officer,  see  infra,  II.  i. 

Sufficiency  of  evidence  as  to,  see  infra,  873. 

11.  Criminal  Intent. 

Admissibility  of  evidence  as  to,  generally, 

see  infra,  678-682. 
See  also  infra,  109. 

84a.  The   fact  that   the   defendant   in   a 
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trial  for  an  assault  Vith  the  intent  to  com- 
mit rape  upon  a  femalx  under  age  of  eigh- 
teen years,  desisted  Lk  the  assault  before 
the  consummation  of  a  greater  offense  cre- 
ates no  legal  presumption  that  he  did  not 
intend  to  have  intercourse.  State  t.  Alli- 
son, —  8.  D.  — ,  124  N.  W.  747. 

12.  Quilt  or  Innocence  of  Crime. 

From  silence,  see  infra,  89. 

Prejudicial  error  in  instruction  as  to,  see 

Appeal  and  Error,  1025. 
Invasion   of   presumption   of    innocence   by 

remarks  of  state's  attorney,  see  Trial, 

100. 
Instruction  as  to,  see  Trial,  366,  366. 

85.  The  presumption  that  no  party  has 
committed  an  unlawful  act  is  one  of  the 
strongest  known  to  the  law.  Holton  t. 
Beck,  —  N.  D.  — ,  125  N.  W.  1048. 

Of  litc*p*clt7  to  commit  crime. 

86.  To  overcome  the  presumption  of  in- 
competency in  a  child  between  the  ages 
of  seven  and  fourteen  to  commit  crime,  the 
burden  is  upon  the  state  to  show  by  clear 
proof  that  the  defendant  knew  the  wrong- 
fulness of  the  act  when  he  committed  it. 
State  V.  Fisk,  15  N.  D.  589,  108  N.  W.  485, 
11  A.  &  E.  Ann.  Cas.  1061. 

87.  Under  N.  D.  Rev.  Codes  1905,  §  8544, 
N.  D.  Rev.  Codes  1899,  §  6814,  a  child  under 
seven  years  of  age  is  legally  incompetent  to 
commit  crime.  Between  the  ages  of  seven 
and  fourteen  they  are  presumed  to  be  incom- 
petent, but  the  presumption  is  not  conclu- 
sive. State  V.  Fisk,  15  N.  D.  589,  108  N. 
W.  485,  11  A.  A  E.  Ann.  Cas.  1061. 

88.  In  prosecution  of  persons  between 
the  ages  of  seven  and  fourteen,  for  rape 
or  an  attempt  to  commit  rape,  the  burden 
is  upon  the  state  to  show  the  mental  and 
physical  competency  of  the  defendant.  In 
the  absence  of  such  proof,  the  presumption 
of  incompetency  must  prevail.  State  v. 
Fisk,  15  N.  D.  589,  108  N.  W.  485,  11  A. 
&  E.  Ann.  Cas.  1061. 

13.    From   Silence;   Withholding   Evidence. 

89.  An  admission  of  guilt  may  be  in- 
ferred from  the  fact  that  the  accused  not 
under  restraint  remained  silent  when  the 
statement  that  he  committed  the  offense  is 
made   in  his  presence.     State   v.   Mungeon, 

20  S.  D.  612,  108  N.  W.  552. 

90.  Where  in  an  election  contest,  based 
upon  the  ground  that  the  contestee  was  not 
twenty-five  years  of  age  as  required  by  the 
Constitution  as  a  qualification  for  the  office 
in  question,  the  contestee  did  not  call  his 
father  as  a  witness,  such  failure  is  not  a. 
conclusive  admission  on  the  part  of  the  con- 
testee that  the  testimony  of  the  father 
would  have  established  the  date  of  the  con- 
testee's  birth  so  as  to  show  that  he  was  not 
of  the  required  age.     Breeden  v.  Martens, 

21  S.   D.  357,  112  N    W.  960.  / 


f.  Concerning    Corporatione    €md    Carrier*. 

Sufficiency   of   evidence   as   to,   see    infra, 

888,  889. 

ForelKn    oorporatioas. 

See  also  Pleading,  264. 

91.  The  fact  that  a  foreign  corporation 
is  not  authorized  to  do  business  in  the  stato 
is  a  matter  to  be  raised  by  answer,  and 
need  not  be  proven  by  the  corporation 
plaintiff  as  part  of  its  cause  of  action,  al- 
though the  complaint  alleges  that  plaintiff 
has  complied  with  the  laws  of  the  state  in 
respect  to  doing  business  therein.  Hanson 
V.  Lindstrom,  15  N.  D.  684,  108  N.  W.  798. 
Carriem. 

92.  Rules  of  a  common  carrier  fixing 
the  times,  places,  methods  and  forms  in 
which  it  will  receive  the  commodities  it 
offers  to  transport  are  presumptively  rea- 
sonable and  just  and  cannot  be  annulled 
or  modified  by  commissions  or  courts  un- 
less clearly  show  to  he  unlawful  or  un- 
reasonable. Piatt  V.  Le  Cocq,  15  L.R.A. 
(N.S.)   658,  85  C.  C.  A.  621,  168  Fed.  723. 

93.  It  will  be  assumed  in  an  action  to  re- 
cover for  the  loss  of  hogs  in  transportation 
because  of  the  carrier's  failure  to  water 
them  down,  that  the  carrier's  employees 
did  their  duty,  in  the  absence  of  evidence 
to  the  contrary,  and  watered  the  bogs  as 
often  as  the  circumstances  required.  Pe- 
terson V.  Chicago,  M.  &  St.  P.  R.  Co.  19  S. 
D.  122,  102  N.  W.  596. 

04.  In  an  action  to  recover  of  a  rail- 
road company  for  grain  lost  in  transit,  it 
was  sought  to  be  shown  that  the  grain 
when  loaded  was  of  a  certain  weight  and 
when  received  was  of  less  weight,  and* 
thereby  prove  the  loss.  Held,  that  the  bur- 
den was  upon  the  plaintiff  to  establish 
that  the  grain  was  lost  or  taken  from  the 
car  while  in  transit,  and  not  upon  the  rail- 
road company  to  prove  the  contrary.  Mil- 
ler V.  Northern  P.  R.  Co.  18  N.  D.  19,  118 
N.  VV.  344,  19  A.  &  E.  Ann.  Cas.  1215. 

95.  The  burden  of  proof  is  upon  the  car- 
rier to  exempt  himself  from  liability  in 
case  of  loss  or  damage  to  goods  consigned 
to  it  for  carriage  by  showing  that  it  was 
occasioned  either  by  an  inherent  defect, 
vice,  or  weakness,  or  spontaneous  action  of 
the  property  itself,  by  the  act  of  a  public 
enemy  of  the  United  States  or  of  the  state, 
by  act  of  law,  or  any  irresistible  super- 
human cause.  Duncan  v.  Great  Northern 
R.  Co.  17  N.  D.  610,  19  L.R.A.IN.S.)  952. 
118  N.  W.  826. 

[Cited  in  note  in  29  L.R.A.(N.S.)  663, 
on  burden  of  proof  when  defense  in  ac- 
tion for  loss  or  injury  to  good:)  during^ 
carriage  is  act  of  God  or  vis  major.] 

96.  It  cannot  be  assumed  that  a  package 
delivered  to  plaintiff's  husband  by  a  rail- 
road station  agent  pertained  to  railroad 
freight  matter  so  as  to  make  the  railroad 
company  liable  for  his  killing  by  such 
agent  while  he  was  signing  a  receipt  book 
for  such  package,  under  S.  D.  Rev.  Code 
Civ.  Proc.  §  746,  where  the  evidence  shows 
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tbat  such  agent  was  also  acting  at  the  same 
time  and  place  as  the  agent  of  an  express 
company  as  well  as  for  the  railroad  com- 
pany, without  some  evidence  warranting 
the  inference  that  the  package  pertained 
to  railroad  freight  rather  than  to  express 
matter.  Bowen  v.  Illinois  C.  R.  Co.  70 
L.R.A.  915,  69  C.  C.  A.  444,  136  Fed.  306. 

97.  When  goods  in  transit  are  taken 
from  the  carrier  by  an  officer  under  a  writ 
of  attachment  against  a  third  party,  it  is 
incumbent  on  the  carrier,  in  an  action  for 
conversion,  to  give  immediate  notice  to  the 
shipper,  and,  on  failing  to  give  such 
notice  so  as  to  enable  the  shipper  to  pro- 
tect himself,  the  carrier  assumes  the  bur- 
den of  establishing  the  legality  of  the  pro- 
ceedings on  which  the  attachment  was 
made,  and  the  fact  that  the  writ  was  reg- 
ular on  its  face  does  not  protect  the  car- 
rier if  such  writ  was  in  law  vpid.  Taugh- 
er  V.  Northern  P.  R.  Co.  —  N.  D.  — ,  129, 
N.  W.  747. 

g.  Continuance;  Cause. 

Contliiiuinoe. 

Evidence  as  to,  see  infra,  SOS. 

98.  The  existence  of  a  condition  or  thing 
which  is  admitted  or  proved,  is  presumed 
to  continue  until  the  contrary  is  legally  es- 
tablished by  a  counter  presumption  or  re- 
butting testimony.  Weeks  v.  Cranmer,  18 
S.  D.  441,  101  N.  W.  32. 

99.  The  burden  is  on  the  obstructor  of  a 
locus  claimed  as  a  highway  to  show  that 
one  which  once  existed  there  has  been  aban- 
doned or  vacated.  Lowe  v.  East  Sioux 
Falls  Quarry  Co.  —  S.  D.  — ,  126  N.  W. 
609. 

100.  It  will  be  presumed  in  the  absence 
of  any  showing  to  the  contrary  that  one 
settling  on  land  before  it  was  opened  up  for 
settlement  who  subsequently  acquired  title 
thereto  continued  to  reside  on  the  land  un- 
til the  title  was  acquired,  and  was  residing 
thereon  when  it  was  opened  up  for  settle- 
ment. Redwatcr  Land  &  Canal  Co.  v.  Reed, 
—  S.  D.  — ,  128  N.  W.  702. 

101.  While  the  presumption  is  that  the 
mental  condition  of  a  person  continues  as 
proved  upon  a  certain  day,  such  presump- 
tion is  rebuttable  and  may  be  overcome  by 
evidence  that  on  a  subsequent  day  the  par- 
tv  in  question  had  recovered  his  mental 
faculties.  Davis  v.  Davis,  —  S.  D.  — ,  124 
N.  W.  715. 

102.  The  presumption  of  continuity  of 
residence  may  be  rebutted  by  slight  circum- 
stances raised  either  directly  or  presump- 
tively. Holtan  V.  Beck,  —  N.  D.  — ,  125 
N.  W.  1048. 

103.  Where  the  grantor  of  plaintiff  in  an 
action  to  quiet  title  to  land  is  found  to  be 
a  non-resident  it  will  be  presumed  that  he 
was  absent  from  the  state  at  the  time  the 
cause  of  action  accrued  and  remained  ab- 
sent until  plaintiff  acquired  his  interests, 
and  that  consequently  the  statute  of  limita- 
tions did  not  begin  to  run  until  such  con- 
veyance. Burleigh  v.  Hecht,  22  S.  D.  301, 
117  N.  W.  367. 


Cause  generaUy. 

E-xpert  evidence  as  to,  see  infra,  Vll.  b. 
Sufficiency   of    evidence,    see    infra,    XL    j. 
See  also  infra,  115. 

104.  The  burden  is  upon  the  shipper,  in 
an  action  against  a  carrier  to  recover  for 
the  loss  of  nogs,  alleged  to  be  due  to  the 
carrier's  failure  to  water  them  down,  to 
establish  facts  from  which  the  jury  might 
legitimately  infer  that  such  failure  was  the 
proximate  cause  of  death.  Peterson  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  19  S.  D.  122,  102 
N.  W.  596. 

105.  Evidence  is  insufficient  in  an  ac- 
tion to  recover  for  the  loss  of  hogs  in  trans' 
portation,  to  show  that  the  carrier's  fail- 
ure to  water  down  the  stock  while  in  tran- 
sit was  the  proximate  cause  of  the  loss, 
where  they  may  have  died  from  smothering, 
some  latent  disease,  or  failure  to  water 
them  down,  and  there  was  no  evidence  from 
which  it  could  be  determined  to  which  of 
these  causes  the  loss  should  be  ascribed. 
Peterson  v.  Chicago,  M.  A  St.  P.  R.  Co.  19 
S.  D.  122,  102  N.  W.  595. 

•  [Cited  in  note  in  16  L.R.A.(N.S.)  884, 
on  duty  of  carrier  to  shower  hogs  dur- 
ing shipment.] 

106.  In  an  action  to  recover  for  the  loss 
of  a  horse,  by  reason  of  the  defendant's  un- 
lawfully removing  a  fence,  the  burden  is 
upon  the  plaintiff  not  only  to  show  the  un- 
lawful act  of  the  defendant,  but  also  that 
the  loss  of  the  horse  was  the  proximate  re- 
sult of  the  removing  of  the  fence.  Joslin  v. 
Linder,  —  S.  D.  — ,  128  N.  W.  500. 

107.  In  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence  in  selling 
plaintiff  kerosene  oil  which  contained  a 
mixture  of  gasolene,  without  informing  him 
of  the  fact,  the  plaintiff  has  the  burden  of 
showing  that  the  explosion  of  the  oil  by 
which  he  was  injured  was  due  to  the  pres- 
ence of  the  gasolene  therein.  Morrison  v. 
Lee,  16  N.  D.  377,  13  L.R.A.(N.  S.)  650, 
113  N.  W.  1025. 

108.  In  an  action  to  recover  damages  for 
an  injury  alleged  to  have  been  caused  by 
defendant's  negligence,  where  it  appears 
that  there  were  two  or  more  possible  causes 
of  the  injury,  only  one  of  which  is  charge- 
able to  defendant's  negligence,  the  burden 
is  upon  the  plaintiff  to  make  it  appear  that 
it  was  more  probable  that  the  injury  re- 
sulted from  the  cause  for  which  the  defend- 
ant was  responsible.  Meehan  v.  Great 
Northern  R.  Co.  13  N.  D.  432,  101  N.  W. 
183. 

Canse  of  death  of  iBsnred. 

Expert  evidence  as  to  cause  of  death  gener- 
ally, see  infra,  453-455. 

Sufficiency  of  evidence  of  cause  of  death, 
see  infra,  960-962. 

Instruction  as  to,  see  Trial,  326,  347,  348. 

See  also  supra,  74,  75. 

109.  Upon  proof  of  death  from  a  gunshot 
wound,  in  the  absence  of  evidence  as  to 
how  the  wound  was  inflicted,  it  will  be 
presumed  that  the  wound  was  accidental, 
and   not    that    it  was    illegally   inflicted. 
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Stevens  t.  Continental  Casualty  Co.  12  N. 
D.  463,  97  N.  W.  862. 

110.  The  contention  that  •  the  evidence 
does  not  show  that  the  death  of  one  in- 
sured against  accident  resulted  from  ex- 
ternal, violent,  and  accidental  means  can- 
not prevail  where  it  is  alleged  in  the  com- 
plaint and  admitted  by  the  answer  that 
assured  fell  from  cars  and  received  injuries 
from  which  he  died.  Richards  v.  Travelers' 
Ins.  Co.  18  S.  D.  287,  67  L.R.A.  175,  100  N. 
W.  428. 

111.  Since  the  law  presumes  that  an  in- 
sured did  not  commit  suicide,  but  that  poi- 
son causing  death  was  administered 
through  accident  or  mistake,  the  burden  of 
proof  is  upon  the  party  alleging  the  sui- 
cide, to  overcome  the  presumption.  Paul- 
sen v.  Modern  Woodmen,  —  N.  D.  — ,  130 
N.  W.  231. 

112.  A  benefit  society  which  claims  in  an 
action  to  recover  upon  a  benefit  certificate, 
that  deceased  came  to  his  death  by  commit- 
ting suicide,  has  the  burden  of  proving 
such  fact  to  the  satisfaction  of  the  jury  by 
a  preponderance  of  the  evidence.  Cham- 
bers V.  Modern  Woodmen,  18  S.  D.  173,  99 
N.   W.   1107. 

113.  In  case  of  death  under  circumstan- 
ces not  explained,  the  legal  presumption  is 
that  such  death  was  not  by  suicide,  and 
that  presumption  will  remain  until  over- 
come by  evidence  establishing  a  death  by 
suicide.  Clemens  v.  Royal  Neighbors,  14  N. 
D.  116,  103  N.  W.  402,  8  A.  &  E.  Ann. 
Cas.  1111. 

114.  The  burden  of  showing  that  _  the 
death  of  the  insured  was  caused  by  suicide 
is  on  the  insurance  company,  although 
proof  of  death  stated,  on  information  and 
belief,  that  the  insured  committed  suicide, 
where  such  proof  of  death  was  made  by  the 
local  lodge  instead  of  by  the  beneficiary. 
Boules  V.  Brotherhood  of  American  Yeo- 
men, —  N.  D.  — ,  120  N.  W.  760. 

h.  At  to  Skill;  Negligence;  Care. 
1.  Of    Defendant. 

Admissibility  of  evidence  as  to,  see  infra, 

X.  g!  790,  791,  793. 
Expert  evidence   as   to,  see   infra,  VII.'  g. 
Sufficiency  of  evidence  as  to,  see  infra,  XI.  c. 
Burden  of  proof  as  to  cause  of  injury,  see 

supra,  II.  g. 

115.  Where  a  shingle  from  a  burning 
building,  carried  by  a  high  wind,  set  fire  to 
plaintiff's  property,  and  he  sought  to  re- 
cover from  the  owner  of  the  burned  build- 
ing, alleging  that  the  fire  originated 
through  the  negligent  use  of  dangerous 
machinery,  causing  friction  and  intense 
heat,  communicating  fire  to  combustible 
material  negligently  permitted  to  accumu- 
late in  contact  with  such  machinery,  the 
burden  was  on  plaintiff  to,  establish  both 
the  cause  of  the  fire  and  the  negligence  of 
defendant.  Balding  v.  Andrews,  12  N.  D. 
267,  96  K.  W.  305. 


Carrier*. 

Admissibility  of  evidence  as  to,  generally, 

see  infra,  721. 
Sufficiency  of  evidence,  see  infra,  854r-S56. 

116.  The  burden  is  upon  a  common  car- 
rier attempting  to  excuse  itself  from  lia- 
bility on  the  ground  that  its  liability  as 
carrier  had  ceased  and  it  was  only  acting 
as  a  warehouseman,  to  show  that  the  de- 
struction of  the  property  lost  was  without 
negligence  upon  its  part.  Farmen  v.  United 
States  Exp.  Co.  —  S.  D.  — ,  126  N.  W. 
675. 

117.  Where  plaintiff,  in  an  action  for 
personal  injuries  received  by  a  collision  of 
two  parts  of  a  train  which  had  broken  in 
two,  has  shown  by  his  evidence  that  the 
train  on  which  he  was  a  passenger,  had 
broken  in  two  and  that  the  coming  to- 
gether of  the  parted  sections  had  caused 
the  collision  which  occasioned  the  injury 
to  himself,  a  presumption  of  negligence 
was  raised  in  his  favor.  Reeves  v.  Chicago, 
M.  &  St.  P.  R.  R.  Co.  —  S.  D.  — ,  123  N.  W. 
498. 

Railroad  trains. 

Admissibility  of  evidence  as  to,  generally, 

see  infra,  720. 
Sufficiency  of  evidence  as  to,  see  infra,  840, 

845-863. 

118.  The  proof  of  killing  of  plaintiff's 
horse  at  a  railroad  crossing  establishes  a 
prima  facie  case  of  ngeligence  on  the  part  of 
defendant  railway  company,  and  the  plain- 
tiff's right  to  recover,  and  the  burden  of 
proof  is  upon  the  defendant  to  establish 
that  it  was  not  guilty  of  negligence  but 
is  not  shifted  to  the  plaintiff  unless  the 
defendant  establishes  by  a  preponderance 
of  evidence  that  it  was  not  guilty  of  negli- 
gence; and  if  defendant  introduces  evidence 
tending  to  show  that  it  was  not  guilty  of 
negligence,  or  that  the  accident  was  caused 
by  the  contributory  negligence  of  plaintiff, 
plaintiff's  prima  facie  case  might  be  over- 
come, and  he  be  required  to  give  evidence 
in  addition  to  the  presumption,  tending  to 
prove  that  defendant  was  guilty  of  negli- 
gence which  caused  the  accident.  Dougher- 
ty V.  Chicago,  M.  4  St.  P.  R.  Co.  20  S. 
D.  46,  104  N.  W.  672. 

119.  Under  N.  D.  Rev.  Codes  1899,  § 
2978,  which  creates  a  presumption  of  negli- 
gence from  the  fact  of  killing  by  the  cars, 
where  the  plaintiff  in  an  action  for  the 
negligent  killing  of  cattle  by  a  railroad 
train,  made  proof  of  his  ownership  of  the 
cattle,  their  value,  and  the  fact  of  their 
being  killed  by  a  train,  prima  facie  negli- 
gence was  established.  Wright  v.  Minneap- 
olis, St.  P.  &  S.  Ste.  M.  R.  Co.  12  N.  D. 
159,  96  N.  W.   324. 

Telegraph  company. 

120.  Delay  for  over  five  days  to  deliver 
a  message,  even  if  sent  "unrepeated"  is 
sufficient  to  raise  an  inference  of  gross  neg- 
ligence on  the  part  of  a  teliigraph  line. 
Lothian  v.  Western  U.  Teleg.  O.  —  S.  D. 
— ,  126  N.  W.  621. 
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As  to  aldewulks. 

Admissibility  of  evidence  as  to,  generally, 

see  infra,  722,  723. 
Sufficiency  of  evidence,  see  infra,  843,  844. 

121.  The  officers  of  a  municipal  corpora- 
tion will  not  be  presumed  to  be  negligent 
in  failing  to  repair  a  latent  defect  in  the 
particular  portion  of  a  sidewalk  on  which 
the  plaintiff  was  injured,  and  with  which 
he  had  long  been  familiar,  in  absence  of 
proof  that  the  corporation  was  bound  to 
keep  it  in  repair  or  that  the  officers  knew 
or  should  have  known  of  such  defect. 
Strait  T.  Eureka,  17  S.  D.  326,  96  N.  W. 
695. 

2.  Contrilutory  Negligence. 

Sufficiency  of  evidence,  see  infra,  859. 

122.  The  law,  out  of  regard  to  the  in- 
stinct of  self-preservation,  will  presume, 
prima  facie,  that  a  person  who  has  suffered 
death  by  accident  was,  at  the  time,  in  the 
exercise  of  ordinary  care  and  diligence, 
and  this  presumption  is  not  overcome  by 
the  mere  fact  of  the  accident,  even  though 
no  person  saw  it.  Kunkel  v.  Minneapolis, 
St.  P.  ft  S.  Ste.  M.  R.  Co.  18  N.  D.  367, 
121  N.  W.  830.. 

123.  Wbire  the  deceased  was  killed  while 
crossing  a  railroad  track,  no  one  having 
seen  the  accident,  the  burden  is  upon  the 
defendant  company  to  prove  the  contribu- 
tory negligence  of  the  deceasel.  Kunkel 
v.  Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Co. 
18  N.  D.  367,  121  N.  W.  830. 

A*  to  Official  Acts. 

1.  In  Oeneral. 

Snfficiency  of  evidence  as  to,  see  infra,  873. 
See  also  Officers,  15;   Pleading,  189;   Pro- 
hibition, 9. 

124.  The  presumption  is  that  public  offi- 
cers do  as  the  law  and  their  duty  require 
them.  Pine  Tree  Lumber  Co.  t.  Fargo, 
12  N.  D.  360,  96  N.  W.  357. 

125.  The  statute  provides  that  jpubUc 
officials  are  presumed  to  have  regularly  per- 
formed their  duties,  until  the  contrary  is 
shown.  Fisher  v.  Betts,  12  N.  D.  197, 
96  N.  W.  132. 

126.  Where  an  act  is  done  by  a  public 
functionary  in  the  discharge  of  official  duty, 
which  can  be  done  only  after  the  perform- 
ance of  some  prior  act,  proof  of  the  latter 
carries  with  it  a  presumption  of  the  due 
performance  of  the  prior  act,  and  this 
though  the  prior  act  is  required  of  the  cor- 
Doration  of  which  he  is  an  officer.  Pine 
Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  360, 
96  N.  W.  357. 

127.  The  prima  facie  presumption  that  an 
affidavit  is  sworn  to  in  the  county  named 
in  its  caption  or  venue  is  overcome  by  the 
presumption  that  an  officer's  acts  are  per- 
formed at  the  county  where  he  is  legally 
anthorized  to  act.  Salzer  Lumber  Co.  y. 
Claflin,  16  N.  D.  601,  113  N.  W.  1038. 

128.  Xothing   appearing   clearly    to    the 


contrary  it  will  not  be  presumed  that  the 
legislature  intended  to' violate  the  Constitu- 
tion. Fremont,  E.  &  M.  Valley  R.  Co.  v. 
Pennington  County,  22  &  D.  202,  116  N. 
W.  76. 

129.  Certificates  of  nomination  filed  with 
the  secretary  of  state,  legal  in  form,  are 
prima  facie  evidence  of  the  facts  which 
they  recite.  State  ex  rel.  Cooper  v.  Blais- 
dell,  17  N.  D.  575,  118  N.  W.  226. 

130.  There  is  no  presumption  that  the 
officers  of  a  penitentiary  charged  with  the 
execution  of  the  judgment  of  a  court,  will 
go  beyond  the  letter  of  its  mandate,  where 
there  is  no  authority  therefor,  and  where 
to  do  so  would  be  illegal  as  to  the  convict. 
State  V.  Rooney,  12  ^.  D.  144,  95  N.  W. 
513. 

131.  The  courts  cannot  assume  that  ap- 
praisers violated  their  duty  in  appraising 
the  stock  of  goods  of  a  bankrupt  at  its 
value  as  a  bankrupt  stock  instead  of  at 
its  fair  market  value,  as  required  by  the 
bankrupt  act  of  July  1,  1898,  chap.  641 
(30  Stat,  at  L.  544,  U.  S.  Comp.  Stat. 
1001,  p.  3419).  Stern  y.  Paper,  183  Fed. 
228. 

132.  On  a  writing  showing  the  payment 
of  a  liquor  license  fee,  but  not  the  term 
for  which  it  was  to  run,  and  showing 
a  date  after  the  beginning  of  the  license 
year,  it  will  be  presumed  that  it  covered 
the  latter  part  of  the  year  where  the  treas- 
urer had  no  authority  to  issue  licenses  to 
terminate  earlier  than  the  end  of  the  year. 
State  V.  Flagstad,  —  S.  D.  — ,  126  N.  W. 
686. 

133.  It  will  be  presumed,  in  the  absence 
of  any  affirmative  proof  to  the  contrary, 
that  the  clerk  of  the  court  performed  his 
duty,  and  that,  upon  his  approval  of  an 
undertaking  by  a  foreign  surety  company, 
a  certificate  of  its  authority  to  do  business 
in  the  state,  or  a  duly  authenticated  copy 
thereof,  was  presented  to  him  as  required 
by  S.  D.  Laws  1896,  chap.  45,  p.  61,  §  3, 
(S.  D.  Rev.  Civ.  Code  §  880.)  German- 
town  Trust  Co.  V.  Whitney,  19  S.  D.  108, 
102  N.  W.  304, 

134.  An  execution  on  a  valid  judgment 
is  forima  facie  lawful  and  presumptively 
sufficient  to  justify  levy  upon  the  property 
of  the  defendant.  Ingalls  v.  Christopher- 
son,  21  S.  D.  574,  114  N.  W.  704. 

In  contest  of  title  to   office. 

135.  In  an  action  to  try  title  to  office 
the  burden  of  proof  is  upon  the  plaintiff 
and  he  cannot  prevail  merely  by  reason  of 
the  weakness  of  defendant's  title.  Holtan 
V.  Beck,  —  N.  D.  — ,  125  N.  W.  1048. 

136.  In  an  action  to  oust  a  predecessor 
in  office  who  retains  possession  plaintiff 
must  show  not  only  an  actual  vacancy  in 
the  office  but  a  valid  appointment  thereto. 
Holtan  V.  Beck,  —  N.  D.  — ,  125  N.  W. 
1048. 

137.  The  fact  that  a  duly  elected  and 
qualified  sheriff  continues  to  hold  office  and 
to  resist  demands  that  he  surrender  the 
same  after  the  place  of  his  residence  prior 
to  election  has  b^n  separated  from  the 
county  is  sufficient  to  rebut  the  presump- 
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tion  of  continuity  .of  residence  by  the 
stronger  presumption  against  the  commis- 
sion of  an  unlawful  act.  Holtan  v.  Beck, 
—  N.  D.  — ,  125  N.  W.  1048. 

2.  Judicial    Acta- 

See  also  Courts,  23;  Justice  of  the  Peace, 
41;   Pleiuiing,  267. 

138.  It  cannot  be  presumed  in  aid  of 
an  order  of  vacation  of  a  judgment  that 
the  term  continued  till  the  order  of  vaca- 
tion was  entered.  Carney  v.  Twitchell,  22 
S.  D.  521,  118  N.  W.  1030. 

139.  One  who  seeks  to  avail  himself  of 
a  former  judgment  as  conclusive  evidence 
or  as  a  bar  to  a  subsequent  action  must 
affirmatively  show  that  the  question  which 
precludes  relief  in  the  second  action  was 
determined  by  the  former  one.  Selbie  v. 
Graham,    18    S.    D.    365,    100   N.    W.    755. 

140.  The  court,  in  a  subsequent  action 
between  the  same  parties,  will  not  infer 
that  a  certain  issue  was  actually  deter- 
mined in  the  former  action,  where  a  finding 
on  that  issue  was  not  necessarily  involved 
in  ruling  on  the  motion  to  dismiss,  on  which 
judgment  in  the  former  action  was  entered, 
and  it  does  not  affirmatively  appear  to  have 
been  considered  by  the  court.  Selbie  v. 
Graham,    18   S.    D.    365,    100   N.    W.    755. 

141.  The  Supreme  Court  must  as  matter 
of  law  presume  that  its  former  decision 
of  disbarment  was  just  and  that  everything 
stated  therein  was  justified  by  the  evi- 
dence. Danforth  v.  Egan,  23  S.  D.  43, 
119  N.  W.   1021. 

142.  It  will  be  presumed  on  collateral 
attack  on  the  appointment  of  an  admin- 
istrator, that  a  petition  for  his  appoint- 
ment was  in  fact  filed  and  a  notice  of 
such  application  given  where  it  does  not 
affirmatively  appear  that  no  petition  was 
filed  and  notice  given.  Blackman  v.  Mul- 
hall,   19  S.  D.  534,  104  N.   W.   250. 

143.  The  court  will  assume,  on  collateral 
attack  on  proceedings  as  to  the  sale  of 
decedent's  real  estate,  where  the  order  of 
confirmation  recites  that  the  sale  was  le- 
gally made  and  fairly  conducted,  that  the 
probate   court  had   before   it   the   required 

^  proof  to  show^  that  all  the  provisions  of  the 
statute  had  been  complied  with.  Black- 
man  V.  Mulhall,  19  S.  D.  534,  104  N.  W. 
250. 

3.  Concerning  Tames  and  Assessments. 

Impairment  of  contract  obligations  by 
change  in  statute  as  to  conclusiveness 
of  tax  deed  or  certificate,  see  Contracts, 
201,  202. 

See  also  Mandamus,  24;  Taxes,  167. 

144.  The  presumption  is  that  a  tax  is 
valid,  and  this  continues  until  overthrown 
by  the  person  assailing  it,  and  the  burden 
is  upon  the  assailant  to  sustain  his  attack. 
Sykes  v.  Beck,  12  N.  D.  242,  96  N.  W.  844. 

145.  The  presumption  of  law,  without 
anything  appearing  to  conflict  therewith, 
would  be  that  the  county  treasurer  in  con- 


ducting tax  sale,  complied  with  the  stat- 
ute. Gibson  V.  Smith,  —  S.  D.  — ,  124 
N.  W.  733. 

146.  In  an  action  to  enjoin  the  county 
officers  from  collecting  certain  taxes,  it  is 
incumbent  upon  the  plaintiff  to  plead  and 
prove  facts  showing  the  assessment  of  the 
property  to  be  invalid.  Morse  v.  Stanley 
County,  —  S.  D.  — ,  128  N.  W.  153. 

147.  Citations  issued  for  the  taxes  of 
each  year  were  prima  facie  evidence  of 
the  legality  of  the  taxes  assessed  for  these 
years,  under  the  direct  provisions  of  N.  D. 
Laws  1890,  chap.  132,  §  57.  Hanson  v. 
Franklin,  —   N.    D.   — ,    123   N.   W,   386. 

148.  A  party  attacking  a  certificate  of 
sale  for  taxes  has  the  burden  of  showing 
that  there  was  no  valid  judgment  author- 
izing the  sale.  Nind  v.  Myers,  15  K.  D.  400, 
8  L.R.A.(N.S.)    157,  109  N.  W.  335. 

140.  Where  property  used  for  railroad 
purposes  is,  by  S.  D.  Laws  1890,  chap.  21, 
p.  33,  subject  to  a  special  tax,  the  burden 
is  on  the  railroad  in  an  action  by  it  to 
quiet  title  where  defendant  claims  under 
a  tax  deed,  to  show  that  such  property  was 
used  for  railroad  purposes  so  as  to  defeat 
a  general  tax.  St.  Paul,  M.  &  M.  R.  Co.  v. 
Howard,   23    S.    D.    34,    119    N.    W.    1032. 

150.  The  assessment  roll  was  produced, 
and  there  was  no  assessor's  affidavit  at- 
tached to  it,  and  there  was  no  indication 
that  any  had  ever  been  attached.  The 
auditor  testified  that  there  was  nothing  to 
indicate  that  such  affidavit  had  ever  been 
in  his  office.  Held,  suiBcient  prima  facie 
proof  that  the  assessor  had  neglected  to 
attach  his  affidavit  to  the  assessment  roll. 
Beggs  V.  Paine,  15  N.  D.  436,  109  N.  W. 
322. 

151.  Where  a  real  estate  broker  negli- 
gently failed  to  ascertain  and  deduct  taxes 
due,  on  a  purchase  for  his  principal  at  a 
fixed  price,  the  price  to  include  incum- 
brances and  liens,  whereby  the  principal 
had  to  pay  such  taxes  in  addition  to  the 
purchase  price,  it  was  not  necessary  for 
the  principal  to  show  that  the  taxes  were 
legally  assessed,  in  an  action  to  recover 
the  amount  so  overpaid,  as  the  taxes  were 
prima  facie  legal  and  a  lien  on  the  property, 
especially  where  it  appeared  from  the  evi- 
dence that  the  broker  did  in, fact  know  of 
their  existence.  Hinricks  v.  Brady,  20  S. 
D.  599,  108  N.  W.  332. 

152.  Since  it  is  incumbent  upon  the  plain- 
tiff in  an  action  to  enjoin  the  collection 
of  taxes,  to  plead  and  prove  facts  show- 
ing the  assessment  to  be  invalid,  it  is 
necessary  for  him  to  plead  and  prove,  that 
his'  property  is  not  located  in  that  county, 
that  the  situs  for  its  taxation  was  else- 
where, and  if  assessable  elsewhere,  that  it 
had  been  assessed  there.  Morse  v.  Stanley 
County,  —  S.  D.  — ,  128  N.  W.  153. 

As  to  purpose  of  tax. 

153.  The  inclusion  in  a  tax  for  1892 
of  an  amount  for  artesian  wells  was  pre- 
sumably valid,  where  it  might  be  referred 
to  county  obligations  incurred  under  the 
Artesian  Well  Law  of  1887  (Dak.  Laws 
1887,  c.   7)    or   to  the  later   law  of   1889 
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(Dak.  Iaws  1880,  c.  14)  which  though  in- 
valid in  part  was  also  good  in  part  and 
also  contained  a  saving  clause  for  con- 
tracts made  under  the  former  law  of  1887. 
Oibson  V.  Pekarek,  —  S.  D.  — ,  126  N.  W. 
597. 

Aa  to  oatli  of  Msesaor. 
Hee  also  supra,  150. 

154.  Where  the  assessor  Xailed  to  sign 
the  oath  to  his  return  and  the  auditors 
-certificate  was  filled  in  with  the  date  but 
not  signed  by  him  nor  his  seal  attached, 
in  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  the  assessor  did 
take  the  oath,  and  that  the  auditor  neg- 
ligently omitted  to  sign  and  afl^  his  seal. 
J'eters   v.   Lohr,   —  S.  D.  — ,   124  N.   W. 

155.  It  will  be  presumed  that  a  certifi- 
cate of  a  county  auditor  is  true,  reciting 
that  the  assessor's  book  was  returned  in 
4lue  time  with  the  required  affidavit  sub- 
scribed and  sworn  to  by  the  assessor,  al- 
though it  appears  that  the  affidavit  was 
not  signed,  in  compliance  with  S.  D.  Laws 
1891,  chap.  14,  §  40,  requiring  the  asses- 
«or  to  make  return  of  his  assessment  books 
to  the  county  auditor,  verified  by  such 
asse.'-sor's  affidavit.  Bandow  v.  Wolven,  20 
S.  D.  445,  107  N.  W.  204. 

Jin  to  sale  ia  parcels. 

156.  The  fact  that  the  purchase  price  oi 
certain  lots  sold  for  taxes  together  with 
<-ertain  other  property  mentioned  in  the 
tax  deed  aggregated  a  specified  sum,  sus- 
tains the  inference  that  the  property  wa» 
not  sold  in  bulk,  but  that  the  lots  were 
.sold  alone  for  less  than  that  sum,  and  the 
presumption  prevails  that  each  parcel  was 
Hold  for  the  exact  amount  of  tax  due  there- 
on. Cornelius  v.  Ferguson,  17  S.  D.  481, 
•97  N.  W.  388. 

JLa  to  notice  of  sale  or  redemption. 

157.  Evidence  of  the  clerk  of  the  dis- 
trict court  in  an  action  attacking  a  tax 
judgment  that  he  had  examined  his  files 
And  could  not  find  the  affidavit  or  any 
record  of  its  filing  was  not  sufficient  to 
overcome  the  presumption  that  an  affidavit 
-of  publication  of  notice  of  sale  and  list 
4>f  lands  subject  to  tax  sale  was  properly 
filed.  Cruser  v.  Williams,  13. N.  D.  284, 
100  N.  W.  721. 

158.  The  burden  of  proving  that  statu- 
tory notice-  of  the  expiration  of  redemp- 
tion from  tax  sale  had  been  given  and 
proof  thereof  filed  is  upon  the  person  as- 
serting title  under  sheriff's  certificate  of 
Aale.  Cruser  v.  Williams,  13  K.  D.  284, 
100   N.   W.   721. 

Special  llqnor  tax. 

IdP.  Government  revenue  officers  in  as- 
sessing a  special  liquor  tax  act  in  a  quasi 
judicial  capacity,  and  their  action  stands  as 
prima  facie  correct  until  met  and  over- 
thrown by  the  parties  assessed.  Western 
Exp.  Co.  V.  United  States,  72  C.  C.  A. 
816,    141    Fed.    28. 

4.  Aa  to  Lands. 
160.  A  register  of  deeds  will  be  presumed 


to  have  kept  such  records  of  such  convey- 
ances and  encumbrances  affecting  the  title 
to  land  as  are  required  by  the  statutes. 
Fullerton  Lumber  Co.  v.  Tinker,  22  S.  D. 
427,  118  N.  W.  700,  18  A.  &  E.  Ann.  Cas. 
11. 

161.  The  presumption  is  in  favor  of  the 
competency  and  sufficiency  of  the  evidence 
on  which  the  Land  Office  acted  in  pro- 
ceedings before  it.  Forman  v.  Healey,  — 
N.  D.  — ,  121  N.  W.  1122. 

162.  An  objection  to  certified  copies  of 
the  records  of  the  United  States  Land 
Office  on  the  ground  that  the  application 
shown  by  the  records  was  made  by  J.  U. 
Owsley,  and  the  patent  was  issued  to  Jo- 
seph H.  Owsley,  and  that  there  is  no 
evidence  that  J.  H.  0.,  and  Joseph  H.  O., 
were  one  and  the  same  persons  is  proper-, 
ly  overruled  as  the  issuance  of  the  patent 
involves  a  finding  that  there  was  satis- 
factory evidence  of  their  identity.  Red- 
water  Land  &  Canal  Co.  t.  Reed,  —  S.  D. 
— ,  128  N.  W.  702. 

5.  As  to  Schools  and  Snhool  Districts. 

163.  A  school  board  making  an  order  for 
the  annexation  of  adjacent  territory  to  the 
district  under  authority  of  statute  will  be 
presumed  to  have  performed  every  act  re- 
quired by  the  statute  before  making  such 
order.  Greenfield  School  Dist.  v.  Hanna- 
ford  Special  School  Dist.  —  N.  D.  — , 
127  N.  W.  499. 

j.  As  to  Rights,  Instruments,  Contracts 
and  Property. 

Admissibility  of  evidence  as  to,  generally, 

see  infra,  X.  j. 
Sufficiency  of  evidence  as  to  contracts,  see 

infra,  XI.  g. 

1.  Value. 

Admissibility  of  evidence  as  to,  generally 

see    infra,    X.    f. 
Admissibility  of  expert  evidence  as  to,  see 

infra,  VII.  i. 
Sufficiency  of  evidence,  see  infra,  XL  k. 
Of  notes,  see  Bills  and  Notes,  9. 

,164.  Where  the  value  of  property  al- 
leged to  have  been  stolen  is  not  material, 
proof  of  its  value  is  not  necessary.  State 
v.    Faulk,   22    S.   D.    183,    116    N.   W.    72. 

165.  The  supreme  court  will  presume 
that  a  gold  coin  charged  in  an  inforination 
to  have  been  stolen  was  of  its  face  vahip. 
State  V.  Faulk,  22  S.  D.  183,  116  N.  W.  72. 

166.  In  the  absence  of  evidence  of  the 
value  of  the  occupation  of  lands,  the  mort- 
gagor is  not  entitled  to  any  credit  upou 
his  notes  as  against  the  mortgagee  in  pos- 
session, but  be  has  the  burden  of  showing 
such  value.  May  v.  Ciunmings,  —  N.  D. 
— ,  130  N.   W.   826. 

2.  Illegality  or  Invalidity. 

a.  In  General. 

167.  Sales  of  commodities  for  future  de- 
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livery  are  presumed  to  be  legitimate  and 
the  burden  is  upon  the  party  asserting 
the  contrary  to  establish  such  fact.  John 
Miller  Co.  t.  Klovstad,  14  N.  D.  435,  106 
N.  W.  164. 

6.  Fravd  of  Ortditon. 

Admissibility  of  evidence  as  to,  generally, 
see  infra,  689-691. 

Sufficiency  of  evidence  af  to,  see  infra, 
836-838. 

SuiBciency  of  allegation  as  to,  see  Plead- 
ing,  234. 

168.  A  purchaser  of  property  from  a 
bankrupt  within  four  months  prior  to  his 
bankruptcy  has  the  burden,  in  order  to 
protect  his  purchase  of  showing  satisfac- 
torily that  he  was  the  purchaser  in  good 
faith;  that  he  paid  a  present,  fair  consid- 
eration for  the  property,  and  that  he  did 
not  know  or  have  reason  to  believe  that 
the  vendor  was  insolvent.  Dokken  v.  Page, 
77  C.  C.  A.  674,  147  Fed.  438. 

169.  Where  the  contest  is  between  the 
husband's  creditors  and  the  wife  over  prop- 
erty which  the  wife  claims,  but  which  there 
are  probable  grounds  for  believing  belongs 
to  the  husband,  it  is  incumbent  on  the  wife 
to  show  by  satisfactory  evidence  that  she 

gurcbased  and  paid  for  the  property  from 
er  separate  estate.    Meighen  v.  Chandler, 
—  N.  D.  — ,  126  N.  W.  992. 

3.  Imtruments    Generally. 

Conclusiveness  of  tax  receipt,  see  Taxes, 
221-224. 

a.  Alteration. 

170.  In  the  absence  of  other  evidence  to 
the  contrary,  an  erasure  in  a  deed  is  pre- 
sumed to  have  been  made  prior  to  or  con- 
temporaneous with  the  execution  of  the 
deed,  and  the  presumption  is  stronger 
where  the  instrument  is  the  act  of  a  pub- 
lic officer  who  is  presumed  to  act  lawfully 
and  do  his  duty  and  who  has  no  personal 
interest  in  the  matter.  Northwestern 
Mortg.  Trust  Co.  v.  Levtzow,  23  S.  D.  662, 
122  N.  W.  000. 

171.  Where  it  is  conceded  that  plaintiff's 
deed,  in  which  appeared  alterations  by 
erasure  in  the  name  of  the  grantee,  was  de- 
livered to  and  received  by  the  plaintiff  in 
that  condition,  and  it  is  not  claimed  that 
any  alteration  was  made  by  him  or  with 
his  knowledge  or  consent,  it  will  be  pre- 
sumed that  the  erasure  was  made  before 
its  delivery,  and  it  was  not  necessary  for 
plaintiff  to  account  for  such  alteration  be- 
fore being  allowed  to  introduce  such  deed 
in  evidence.  Ernster  v.  Christianson,  — 
S.  D.  — ,  123  N.  W.  711. 

ft.  Different  Kinds  of  Instrumenti. 

Presumption  as  to  fraud,  see  supra,  79. 

Presumption  of  fraud  in  procuring  mort- 
gage, see  supra,  80. 

Presumption  of  official  duty  as  to  instru-  j 
mente  generally,  see  supra,  II.  i. 


Presumption  of  sufficiency  of  bill  of  sate, 
see  infra,  324. 

Presumption  in  extradition  proceedings  of 
sufliciency  of  indictment,  see  Extradi- 
tion, 3. 

See  also  Mortgage,  143. 

(1)    BilU,  Notes  and  Checks;  Certificates 
of  Deposit. 

(a)  In  Oeneral. 

As  to  consideration,  see  infra,  210,  211. 

As  to  payment,  see  infra,  218-222. 

Parol  evidence  as  to  bills  and  notes,  see 

infra,   397-399. 
Sufficiency  of  evidence  as  to,  see  infra,  919. 
Sufficiency  of  evidence  as  to  ownership  of, 

see  infra,  937,  938. 
Admissibility  of  bills  and  notes,  see  infra, 

IV.  n. 

172.  The  possession  of  a  note  will  not 
teiid  to  prove  the  genuineness  of  the  sig- 
natures thereto.  Stoddard  v.  Lyon,  18  S. 
D.  207,  99  N.  W.  1116. 

173.  If  the  execution  and  genuineness  of 
notes  secured  by  mortgage  are  denied,  when 
the  mortgage  is  sought  to  be  foreclosed, 
the  burden  is  on  the  mortgagee  to  prove 
the  existence  of  the  notes,  or  to  account 
for  their  nonproduction,  and  that  they 
were  in  fact  executed  by  the  maker  or 
mortgagor.  Bruce  v.  Wanzer,  18  8.  D. 
155,  112  Am.  St.  Rep.  788,  99  N.  W.  1102. 

174.  The  heir  of  the  owner  of  a  promis- 
sory note  in  order  to  recover  thereon  must 
show,  by  record  evidence  of  the  probate 
court  in  the  state  where  his  father  died, 
that  the  estate  had  lieen  closed  up,  all 
dehto  paid,  and  the  note  awarded  to  him  as 
part  of  bis  share  of  the  estate  under  S.  D. 
Probate  Code  §§  147,  242  which  provide 
that  the  administrator  or  executor  has 
right  to  possession  of  the  personal  property 
during  probate  proceedings  and  until  the 
estete  is  fully  settled  and  a  distribution 
made.  Mears  v.  Smith,  19  S.  D.  79,  102 
N.   W.   295. 

[Cited  in  notes  in  112  Am.  St.  Rep.  732, 
734,  on  rights  of  heir  in  personal  prop- 
erty of  ancestor;  22  L.R.A.(N.S.)  466, 
on  right  of  next  of  kin  to  maintain 
action  in  interest  of  estate.] 

175.  The  holder  in  good  faith  of  a  forge<l 
check,  who  has  received  its  amount  from 
the  drawee,  has  the  burden  of  showing  that 
he  has  been  misled  or  prejudiced  by  the 
drawee's  mistake  in  making  payment,  where 
he  clainva  the  right  to  retein  the  money  for 
tliat  reason.  First  Nat.  Bank  v.  Bank  of 
Wyndraere,  15  N.  D.  299,  10  L.R.A.(N.S.) 
49,  125  Am.  St.  Rep.  688,   108  N.  W.  546. 

176.  Where  fraud  is  esteblished  the 
prima  facie  evidence  arising  from  the  own- 
ership of  a  note  that  it  was  acquired  bona 
ftde  and  for  value  is  overcome  and  the 
burden  shifted  to  the  one  seeking  to  en- 
force it  to  establish  by  a  preponderance  of 
evidence  that  he  was  a  bona  fide  holder 
for  value.  Rochford  v.  Barrett,  22  S.  D. 
83,  116  N.  W.  522. 
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(b)  In  Case  of  Indorsement  or  Transfer. 
Bee  also  Bills  and  Notes,  29,  80. 

177.  The  holder  of  a  promissory  note 
payable  to  payee  or  order,  and  indorsed 
without  limitation,  makes  a  prima  facie 
case  by  the  introduction  of  the  note  with- 
out further  proof.  Meara  t.  Smith,  19  S. 
D.  79,  102  N.  W.  295. 

178.  A  legal  presumption  exists  that 
the  indorsee  of  a  note  purchased  it  in  due 
course  of  business,  and  this  presumption 
continues,  unless  his  title  is  shown  to  be 
defective  through  fraud  or  other  reason. 
Kerr  v.  Anderson,  16  N.  D.  36,  111  N.  W. 
614. 

179.  An  indorsee  of  a  promissory  note 
can  recover  thereon  without  showing  that 
he  purchased  the  same  in  the  due  course  of 
business,  in  the  absence  of  any  showing 
that  he  did  not  purchase  the  same  in  due 
course.  Kerr  v.  Anderson,  16  N.  D.  36, 
111  N.  W.   614. 

180.  Since  one  taking  an  assignment  of 
notes  not  in  the  possession  of  the  assignor, 
but  in  the  possession  of  others  under  in- 
dorsements in  blank  from  the  payee,  takes 
the  assignment  at  his  peril,  the  burden  is 
upon  him  to  show  that  those  in  actual 
possession  have  no  lawful  right  thereto. 
Parrish  v.  Dwinnell,  —  S.  D.  — ,  128  N. 
W.    145. 

IVanil  in  Inoeptlon. 

181.  When  fraud  in  the  inception  of  a 
negotiable  instrument  is  alleged  and 
proved,  the  burden  is  upon  the  indorsee  to 
prove  that  he  is  a  purchaser  for  value, 
before  maturity  without  notice,  and  in  good 
faith.  Tamlyn  v.  Peterson,  15  N.  D.  488, 
107  N.  W.  1081. 

182.  Where  fraud  in  the  inception  of  a 
promissory  note  is  alleged  and  established, 
the  burden  is  upon  the  indorsee  to  show  his 
purchase  thereof  in  good  faith  for  value 
and  before  maturity.  Walters  v.  Rock,  18 
N.  D.  45,  115  N.  W.  511. 

183.  In  an  action  by  a  purchaser  of  a 
promissory  note  in  due  course,  the  burden 
is  cast  upon  the  plaintiff  to  show  himself 
a  purchaser  in  due  course,  by  the  intro- 
duction of  evidence  of  fraud  between  the 
original  parties  thereto,  and  such  burden 
is  sustained  prima  facie  by  the  showing  of 
a  purchase  for  a  full  value  before  maturity. 
American  Nat.  Bank  v.  Lundy,  —  N.  I). 
— ,  129  N.  W.  99. 

184.  Where  the  evidence  shows  that  a 
note  was  obtained  by  fraud  the  burden  is 
on  the  plaintiff  to  show  that  he  was  a 
purchaser  in  good  faith,  for  value  and 
without  notice  in  the  regular  course  of 
business.  Mee  v.  Carlson,  22  S.  D.  365, 
29   L.R.A.(N.S.)    351,  117   N.   W.   1033. 

(2)  Deeds. 

Evidence  of   fraud   justifying   cancelation, 

see  supra,  77-79. 
As   to   consideration,   see   infra,   212,    213. 
Matters  as  to  real  property  generally,  see 

infra,  11.  j,  4. 


Presumption  of  duty  of  officer  as  to,  see 

supra,  149. 
Admissibility  of  deeds,  see  infra,  IV.  j. 
Deed  executed  by  bank  cashier  to  himself, 

see  Banks,  6. 
Conclusiveness  of  tax  deed,  see  Taxes,  155- 

162. 
See  also  supra,  68;  infra,  863;  Covenant,  S. 

186.  It  is  the  presumption  where  nothing 
is  shown  to  the  contrary,  that  a  conveyance 
from  husband  to  wife  is  made  for  her  sup- 
port and  as  a  proper  provision  for  her 
comfort.  Kjolseth  v.  Kjolsetb,  —  S.  D. 
— ,  129  N.  W.  752. 

DellTery. 

186.  A  deed  produced  at  the  trial  and 
offered  in  evidence  by  the  grantee  is  pre- 
sumed to  have  been  delivered  to  such  gran- 
tee on  the  day  of  its  date,  and  its  date 
is  presumed  to  be  the  true  date.  Leonard 
V.   Fleming,  13  N.  D.  629,  102  N.  W.  308. 

187.  Where  a  deed  is  deposited  with  a 
third  person  to  be  given  to  the  grantee 
upon  grantor's  death  the  burden  is  upon 
the  grantee  to  clearly  show  a  delivery  of 
the  deed  for  his  benefit,  and  that  such 
delivery  was  made.  O'Brien  t.  O'Brien, 
—  N.  D.  — ,  125  N.  W.  307. 

188.  Where  a  deed  is  unrecorded  and 
still  in  the  possession  of  the  grantors,  the 
burden  is  upon  the  person  claiming  title 
under  such  deed  to  satisfy  the  court  that 
there  has  been  a  delivery  of  the  deed  by 
the  grantors  to  the  grantee.  Cassidy  v. 
Holland,  —  S.  D.  — ,  130  N.  W.  771. 

189.  Where  a  deed  is  found  in  the  pos- 
session of  the  grantor,  unexplained,  the 
presumptions  in  relation  to  the  delivery 
thereof  are  exactly  opposite  to  those  where 
the  deed  comes  from  the  possession  of  the 
grantee,  and  S.  D.  Civ.  Code,  §  923,  has 
no  reference  to  a  deed  in  the  possession  of 
the  grantor.  Cassidy  v.  Holland,  —  S. 
D.  — ,  130  N.  W.  771. 

(3)   Municipal    Warrants    or    Orders. 

190.  In  an  action  against  a  city  to  re- 
cover against  it  generally  because  it  has 
diverted  from  the  purposes  of  its  creation 
moneys  realized  by  assessments  for  a  special 
fund  against  whioji  plaintiff's  warrants 
were  drawn,  it  was  sufficient  for  plaintiff 
to  prove  his  warrants,  and  that  the  special 
fund  was  created  by  the  city;  that  there 
was  credited  to  this  fund  an  amount  suffi- 
cient to  pay  his  warrants  and  all  other 
w;arrants  drawn  against  it;  and  that  his 
warrants  were  presented  and  demanded 
made  for  payment,  and  that  they  were 
unpaid.  The  burden  was  then  shifted  to 
the  city  to  show  what,  if  any,  of  the 
credits  to  the  fimd  were  improperly  made, 
or  otherwise  to  overcome  the  prima  facie 
"jiae  of  diversion  made  by  plaintiff.  Pine 
Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  360, 
96  N.  W.  357. 

191.  An  order  duly  issued  by  a  school 
district  for  the  payment  of  money,  is  pre- 
sumptively valid,  and  prima  facie  evidence 
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that  a  valid  claim  against  the  district 
has  been  lawfully  presented  and  allowed. 
Rochford  t.  School  Dist.  No.  11,  17  S.  D. 
542,  07  N.  W.  747. 

(4)  Tax   Sale   CertificaU. 

Presumption    of    official    duty    as    to,    see 

supra,  148. 
Conclusiveness    of    certificate,    see    Taxes, 

141-145. 

192.  The  i>arty  claiming  title  under  a 
tax  sale  certificate  issued  pursuant  to  the 
"Woods  Law"  need  not  prove  that  no  re- 
demption has  been  made.  Nind  v.  Myers, 
16  N.  D.  40O,  8  L.R.A.(N.S.)  157,  109 
N.  W.  335. 

4.  Matters  as  to  Real  Property  Qenerally. 

a.  In  General. 

Presumption  of  performance  of  official  acts 
as  to,  see  supra,  II.  i,  4. 

As  to  deeds,  see  supra,  II.  j,  3,  h.  (2.) 

Sufficiency  of  evidence  of  contract  to  con- 
vey realty,  see  infra,  906-908. 

Sufficiency  of  evidence  of  contract  for  sale, 
of   land,    see   infra,   910. 

Sufficiency  of  evidence  of  parol  gift  of  land, 
see  infra,  911-914. 

Presumption  as  to  location  of  section  cor- 
ners, see  Boundaries,  3,  4. 

Presumption  as  to  waiver  of  homestead  ex- 
emption, see  Homestead,  12. 

193.  Where  a  party  contracts  to  pur- 
chase two  lots  on  one  of  which  is  a  dwelling 
house,  and  lives  therein  with  his  family, 
it  will  be  presumed  that  it  was  his  home- 
stead in  the  absence  of  proof  that  he  had, 
or  claimed,  another  homestead  at  that  time. 
L.  Lamb  Lumber  Co.  v.  Roberts,  23  S.  D. 
191,  121  N.  W.  93. 

194.  The  presumption  that  property  paid 
for  by  the  husband  and  conveyed  to  the 
wife  is  an  advancement  made  by  him  for 
her  benefit,  will  not  obtain  in  an  action 
by  a  creditor  of  the  husband  to  subject  the 
property  to  the  payment  of  the  debt,  where 
the  husband  and  wife  claim  that  she  paid 
the  consideration.  Watt  v.  Morrow,  19 
S.  D.  317,  103  N.  W.  45. 

195.  In  an  action  where  plaintiff  seeks 
by  specific  performance  to  force  upon  a 
defendant  against  his  wMl,  title  to  real 
property,  the  burden  of  proof  is  on  such 
plaintiff  to  show  that  he  has  title  which  is 
free  from  reasonable  doubt,  and  the  tender 
of  a  warranty  deed  does  not  show  such 
title.  Sherman  v.  Beam,  —  S.  D.  — ,  130 
N.  W.  442. 

196.  A  redemptioner  seeking  to  set  up 
estoppel  of  the  purchaser  at  foreclosure 
sale  by  reason  of  promises  to  permit  re- 
demption after  the  one  year  period  has  the 
burden  of  proving  the  promises  and  reli- 
ance thereon.  Kenmare  Hard  Coal,  Brick 
&  Tile  Co.  v.  Riley,  —  N.  D.  — ,  126  N. 
W.  241. 


6.  Ovmershtp;  Possession. 

Expert  evidence  as  to,   see   infra,  VII.   k. 
Admissibility  of  evidence  as  to,  see  infra, 

X.  b,  2. 
Sufficiency  of  evidence,  see  infra,  XI.  i. 
Necessity    of    proving    title    in    action    to 

quiet  title,  see  Cloud  on  Title,  13,  14. 

197.  While  possession  of  real  property 
furnishes  a  presumption  of  title,  it  does 
not  preclude  the  adverse  party  from  show- 
ing a  want  of  title  in  the  party  claiming 
it  through  possession.  Goss  v.  Herman, 
—  N.  D.  — ,  127  N.  W.  78. 

198.  In  an  action  to  determine  adverse 
claims  to  real  property,  the  burden  is  upon 
plaintiff  to  establish  his  title  as  alleged, 
where  such  title  is  put  in  issue  by  the 
answer.  Young  v.  Engdahl,  38  N.  D.  166, 
119   N.   W.   169. 

199.  Plaintiff  in  an  action  to  quiet  title 
to  land  alleging  title  -  and  possession  in 
himself  must  prove  a  title  deraigned  from 
the  United  States,  where  defendant  denies 
such  title  and  claims  to  be  the  owner 
in  fee  of  the  property  unless  it  clearly  ap- 
pears that  they  claim  from  a  common 
grantor.  Weeks  v.  Cranmcr,  17  S.  D.  173, 
95  N.  W.  875. 

200.  In  the  statutory  action  to  determine 
aaverse  claims  to  real  property,  it  is  in- 
cumbent upon  plaintiff  to  prove  a  title 
sufficient  to  authorize  him  to  maintain  the 
action,  and,  until  he  furnishes  such  proof, 
the  defendant  is  not  required  to  prove  his 
adverse  title  or  claim.  Youker  v.  Hobart, 
17  N.  D.  296,  115  N.  W.  839. 

201.  In  an  action  to  quiet  title  the 
court  did  not  err  in  instructing  the  jury 
that  the  burden  of  proof  was  upon  the 
plaintiff  to  show  that  he  was  entitled  to 
the  property  where  the  defendant  was  in 
the  actual  possession  of  the  property.  Sut- 
ton V.  Whetstone,  21  S.  D.  341,  112  N.  W. 
850. 

Of  crops. 

202.  The  presumption  that  the  owner  of 
land  is  entitled  to  the  crops  grown  thereon 
is  a  prima  facie  one  only,  and  may  be  over- 
come by  the  contract  of  the  parties  in  refer- 
ence to  the  disposition  to  be  made  of  the 
crop.  Wadsworth  v.  Owens,  17  N.  D.  173, 
115  N.  W.  667. 


c.  Resulting  Trust. 

203.  One  asserting  that  lands  purchased 
by  another  were  purchased  with  his  money, 
so  that  a  trust  resulted  in  him  under  S.  D. 
Civil  Code,  §  303,  has  the  burden  of  es- 
tablishing it.  Cottonwood  County  Bank  v. 
Case,  —  S.  D.  — ,  125  N.  W.  298. 

204.  An  acceptance  of  a  warranty  deed 
of  property  for  the  purpose  of  executing  a 
mortgage  thereon  to  obtain  a  loan  to  pay 
certain  other  mortgages  for  the  grantor, 
shows  an  acceptance  of  the  trust  for  the 
purposes  for  which  it  was  created,  and 
such  acceptance  will  be  presumed  to  be  in 
writing  in  absence  of  proof  to  the  contrary. 
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Swensoo  ▼.  Swenson,  17  S.  D.  668,  97  N.  W. 
845. 

6.  Ownership  of  Personal  Property. 

Ownership  of  note,  see  supra,  178. 
Sufficienqr  of  evidence  as  to,  see  infra,  XI. 

h. 
£)ee  also  infra,  342;  X.  b,  1. 

205.  A  person  in  actual  possession  of  and 
having  actual  control  over  personal  property 
is  prima  facie  the  ownei;  thereof.  Mariner 
V.  Wasser,  17  N.  D.  361,  117  N.  W.  343. 

206.  The  introduction  in  evidence  by 
plaintiff  of  a  negotiable  promissory  note, 
properly  indorsed,  establishes  prima  facie 
his  ownership  thereof.  Brynjolfson  v.  Os- 
thus,  12  N.  D.  42,  96  N.  W.  261. 

207.  In  an  action  for  conversion,  where 
the  ownership  of  the  property  in  plaintiff 
at  a  time  prior  to  instituting  the  action, 
was  conceded,  the  burden  is  on  defendant 
to  show  that  the  plaintiff  sold  and  transfer- 
red the  property  to  one  from  whom  defend- 
ant acquired  it.  Mosteller  v.  Holbom,  20 
S.  D.  545,  108  N.  W.  13. 

6.  Consideration. 

Parol  evidence  .as  to,  see  infra,  VI.  k. 
Evidence  of  lack  of  consideration,  see  infra, 

X.  h. 
See  also  Pleading,  165. 

208.  The  burden  of  showing  want  of  con- 
sideration for  a  written  instrument  lies  up- 
on   the    person    seeking   to    invalidate   it. 
Grimsrud   Shoe  Co.  v.  Jackson,  22   S.   O. 
114,  115  N.  W.  656. 

[Cited  in  note  in  135  Am.  St.  Rep.  769, 
on  burden  of  proving  want  of  consider- 
ation.] 

209.  Under  S.  D.  Rev.  Civ.  Code,  §  1235, 
providing  that  a  written  instrument  is  pre- 
sumptive evidence  of  a  consideration,  in  an 
action  on  a  written  promise  to  pay  another's 
account  such  written  promise  creates  a  pre- 
sumption of  consideration.  Grimsrud  Shoe 
Co.  v.  Jackson,  22  S.  D.  114,  115  N.  W.  656. 

210.  The  burden  of  proving  the  want  of 
consideration  for  a  promissory  note  is  on 
the  party  asserting  the  want  of  consider- 
ation, since  a  promissory  note  imports  a 
consideration.  South  Dakota  C.  R.  Co.  v. 
Smith,  22  S.  D.  210, 116  N.  W.  1320. 

rated  in  note  in  135  Am.  St.  Rep.  773, 
on  burden  of  proving  want  of  consider- 
ation.] 

211.  In  an  action  against  a  surety  on  a 
note,  where  the  only  issue  raised  by  the 
pleadings  is  whether  there  was  a  sufficient 
consideration  for  the  note  which  the  defend- 
ant admits  he  signed,  the  burden  is  upon 
him  to  show  that  there  was  no  consider- 
ation for  the  note,  since  S.  D.  Civ.  Code,  § 
1232,  subsecs.  2,  3,  provide  that  a  written 
instrument  is  presumptive  evidence  of  a  con- 
Nuleration,  and  the  burden  of  proving  want 
of  consideration  to  support  the  instrument, 
lies  with  the  party  seeking  to  invalidate  or 


avoid  it.     Frick  Co.  ▼.  Hoff,  —  S.  D.  — , 
128  N.  W.  495. 

212.  A  deed  from  a  wife  to  her  husband 
is  not  presumptively  invalid,  but  the  hus- 
band must  show  absence  of  undue  influence 
and  the  presence  of  an  adequate  consider- 
ation upon  a  showing  prima  facie  of  undue 
influeitce  or  fraud,  or  want  of  adequate 
consideration,  or  that  the  deed  was  under- 
standingly  done.  Massey  v.  Rae,  18  N.  D. 
409,  121  N.  W.  76. 

213.  The  burden  is  upon  a  widower  in  an 
action  to  quiet  title,  in  himself  to  land, 
deeded  to  his  wife,  to  show  by  clear  and 
convincing  evidence  that  the  consideration 
was  paid  by  him,  and  was  not  intended  as 
an  advancement  to  bis  wife,  to  overcome 
the  presumption  of  the  legal  title  being 
in  his  wife,  and  the  presumption  that,  if 
the  consideration  was  paid  by  him,  it  was 
an  advancement  to  his  wife.  Hickson  v. 
Culbert,  19  S.  D.  207,  102  N.  W.  774. 

7.  As  to  Lien. 

214.  Since  the  burden  is  upon  a  sub-con- 
tractor to  prove  his  right  to  recover  upon 
his  lien,  it  having  been  proven  that  nothing 
was'  due  the  contractors  when  they  ceased 
work  under  their  contract,  the  sub-con- 
tractors were  bound  in  order  to  recover  to 
show  that  some  time  thereafter  and  while 
their  liens  were  on  file,  there  became  some 
sum  due  to  the  contractors.  Sioux  Falls 
Pressed  Brick  Co.  v.  Board  of  Education, 
—  S.  D.  — ,  126  N.  W.  291. 

216.  In  an  action  for  value  of  pro^rty 
taken,  as  damages  from  breach  of  condition 
of  bond  in  replevin,  where  defendant  admits 
plaintiff's  former  ownership  but  pleads 
extinguishment  thereof  by  foreclosure  under 
power  of  sale  of  valid  chattel  mortgage,  the 
burden  of  proving  a  valid  lien  and  fore- 
closure is  on  defendant.  Siebolt  v.  Konatz 
Saddlery  Co.  15  N.  D.  87,  104  N.  W.  564. 

8.  Payment. 

See  also  Pleading,  20. 

216.  The  burden  of  proof  to  establish  pay- 
ment is  upon  the  party  alleging  it.  Satter- 
lund  V.  Beal,  12  N.  D.  122,  95  N.  W.  518. 

217.  Where  both  the  redemptioner  and 
the  debtor,  through  mutual  ignorance  of 
their  legal  rights,  regarded  the  certificate 
of  redemption  merely  as  an  evidence  pf  debt 
in  addition  to  the  debt  secured  by  the  mort- 
gage, the  possession  of  such  certificate  by 
the  debtor  is  prima  facie  evidence  that  the 
same  had  been  discharged  and  canceled. 
Franklin  v.  Jameson  Wohler,  15  N.  D.  613, 
109  N.  W.  56. 

Of  notes. 

See  also  Principal  and   Surety,   12. 

218.  Possession  of  a  note  by  the  maker, 
after  maturity  raises  a  presumption  of 
payment,  but  one  that  may  be  overcome 
by  evidence  that  such  possession  was  ac-, 
quired  without  payment.  Rock  Island  Plow, 
Co.  V.  Balderson,  —  S.  D.  — ,  128  N.  W. 
482. 

219.  In  an  action  upon  a  note,  which  is 
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in  the  poaaession  of  the  maker,  the  burden 
ia  upon  the  plaintiff  to  overcome  the  pre- 
sumption of  payment  raised  by  the  posses- 
aion  by  the  maker.  Rock  Island  Plow  Co. 
▼.  Balderaon,  —  S.  D.  — ,  128  N.  W.  482. 

220.  Where  in  an  action  on  a  promissory 
note  in  the  poasession  of  the  maker,  the 
evidence  is  very  meager  as  to  how  ifc  came 
into  the  possession  of  the  maker,  simply 
showing  that  it  vas  delivered  to  him  in 
exchange  for  another  note  by  a  certain 
firm,  but  who  that  firm  was,  not  being 
shown,  the  evidence  does  not  overcome  the 
presumption  of  payment  raised  by  the 
possession  of  the  note  by  the  maker.  Rock 
Island  Plow  Ck).  v.  Balderson,  —  S.  D.  — , 
128  N.  W.  482. 

221.  If  the  execution  and  genuineness  of 
notes  secured  by  mortgage  sought  to  be  fore- 
closed are  denied,  the  recital  of  their  execu- 
tion and  delivery  in  the  mortgage  is  alone 
insufficient  after  the  maturity  of  the  notes, 
to  prove  the  existence  of  the  indebtedness 
secured  by  the  mortgage.  In  the  absence  of 
the  production  of  auch  notes  by  the  person 
claiming  under  them  they  are  presumed 
to  be  paid.  Bruce  v.  Wanzer,  18  S.  D.  165, 
112  Am.  St.  Rep.  788,  99  N,  W.  1102. 

222.  Plaintiff,  payee  of  a  note,  who  ilntro- 
duces  the  original  note  in  evidence,  showing 
no  indorsements  of  any  payments  thereon, 
makes  out  a  prima  facie  case  entitling 
him  to  recover,  in  absence  of  evidence  on 
the  part  of  defendant  as  to  payments  al- 
legea  to  have  been  made  by  bim  on  the 
note,  and  the  burden  is  upon  defendant 
to  prove  by  a  preponderance  of  the  evidence 
that  payments  have  been  made  which 
should  have  been  credited,  although  the 
note  is  pleaded  by  copy  in  the  complaint, 
and  the  amount  due  is  put  in  issue  by  the 
general  denial.  Olson  v.  Day,  23  S.  D. 
150,  120  N.  W.  883. 

9.  Mitcellaneout  Matter*. 
See  also  supra,  46,  75,  94;  Pleading,  168. 

223.  Where  a  contract  within  the  statute 
of  frauds  is  declared  on,  the  court  will  pre- 
sume that  it  was  in  writing,  unless  the  com- 
plaint shows  that  it  was  not.  Hanson  v. 
Svarverud,  18  N.  D.  550,  120  N.  W.  660. 

224.  On  a  prosecution  for  larceny  evidence 
that  the  gold  coin  alleged  to  have  been 
stolen' was  current  money  in  the  state  was 
unnecessary  even  though  the  information  al- 
leged it  to  be  current.  State  v.  Faulk,  22 
S.  D.  183,  116  N.  W.  72. 

225.  In  an  action  by  the  seller  for  the 
purchase  price  of  goods  under  an  order  re- 
citing that  such  order  was  subject  to  the 
approval  of  the  seller,  where  defendant  de- 
nied having  entered  into  such  contract,  it 
was  necessary  for  the  plaintiff  to  allege  and 
prove  that  it  had  accepted  and  approved 
said  order.  A.  A.  Cooper  Wagon  A  Buggy 
Co.  V.  Stedronsky  Bros.  Co.  —  S.  D.  — , 
123  N.  W.  846. 

As  to  receipt  of  letter. 

226.  In  the  absence  of  anything  tending 
to  show  that  a  letter  was  addressed  to  a' 


party,  and  properly  deposited,  postage  pre- 
paid, there  is  no  presumption  that  he  re- 
ceived it.  Fountain  City  Drill  Co.  v.  Liad- 
quist,  22  S.  D.  7,  114  N.  W.  1098. 
Jolat  UaltUlty. 

227.  In  the  absence  of  language  in  a  eon- 
tract  showing  a  contrary  intention,  the 
obligations  of  parties  to  a  contract  are  pre- 
sumed to  be  joint,  and  not  several.  Clem- 
ento  V.  Miller,  13  N.  D.  176.  100  N.  W. 
239. 

228.  A  promise  is  presumed  to  be  joint 
and  several,  where  all  the  parties  who  unite 
in  the  promise  receive  some  benefit  from  the 
consideration,  whether  past  or  present. 
Fowler  v.  Iowa  Land  Co.  18  S.  D.  131,  99 
N.  W.  1095. 

Liquor  nnlaance. 

229.  In  an  equitable  action  for  the  abate- 
ment of  an  alleged  liquor  nuisance,  the 
finding  of  intoxicating  liquor  in  possession 
of  the  defendant  is  not,  under  I^.  D.  Rev. 
Codes  1899,  §  7614,  presumptive  evidence 
that  the  same  waa  kept  for  sale  contrary 
to  law.  State  ex  rel.  Kelly  v.  Kelson,  13 
N.  D.  122,  99  N.  W.  1077. 

230.  The  finding  of  intoxicating  liquor  on 
the  premises  occupied  by  defendant  ia  prima 
facie  evidence  of  the  existence  of  a  nuis- 
ance, under  N.  D.  Rev.  Codes  1899,  §  7605, 
only  when  the  liquor  waa  found  by  an  officer 
empowered  to  search  for  the  same  under  « 
warrant  iaaued  in  connection  with  the 
temporary  injunetional  order.  State  ex  rel. 
Kelly  T.  Nelson,  13  N.  D.  122,  99  N.  W. 
1077. 

k.  Damage*. 

Admissibility  of  evidence  aa  to,  generally, 

see  infra,  X.  f. 
Admissibility  of  expert  evidence  aa  to,  aee 

infra,  VII.  i. 
Sufficiency  of  evidence,  see  infra,  XL  Ic 
See  also  Pleading,  43,  44. 

231.  Although  in  an  action  against  a  sa- 
loon keeper  for  injury  in  furnishing  liquor 
to  plaintiff's  husband,  knowing  him  to  be  in 
the  habit  of  becoming  intoxicated,  it  may 
be  impossible  to  show  in  most  instances  any 
exact  or  specific  amount  of  damages  to  her 
means  of  support,  she  is  not  relieved  of  the 
necessity  of  placing  before  the  jury  some 
facts  or  evidence  from  which  they  may  esti- 
mate  the   damage.     Campbell   T.   Johnson, 

—  S.  D.  — ,  127  N.  W.  468. 

232.  It  must  be  presumed  that  any  dam- 
ages which  must  be  assessed  and  paid  be- 
fore possession  is  taken,  under  S.  D.  Const, 
art.  6,  §  13,  providing  that  private  property 
shall  not  be  taken  for  public  use  without 
just  compensation,  are  capable  of  ascertain- 
ment and  compensation  in  a  court  of  law, 
whether  they  be  occasioned  by  the  actual 
taking  or  are  merely  consequential  in  char- 
acter.    Hyde  v.  Minnesota,  D.  &  P.  R.  Co. 

—  S.  D.  — ,  123  N.  W.  849. 

233.  If  a  shipper  elects  to  sue  for  eon- 
version  and  fails  to  establish  the  element* 
necessary  to  constitute  conversion,  his  action 
must  fail  unless  his  complaint  states  facte 
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necessary  to  sustain  a  recovery  on  the  con- 
tract or  some  other  proper  form  of  recovery, 
as  the  burden  is  on  the  shipper  when  he 
seeks  the  benefit  of  the  measure  of  damages 
for  conversion  to  prove  the  act  of  conver- 
sion, 'laugher  v.  Northern  P.  B.  Co.  —  N. 
D.  —,  129  N  .W.  747. 

L  Mi»cellaneou*. 

Burden  of  proving  promptness  in  seeking 
to  have  voidable  foreclosure  sale  set 
aside,  see  Mortgage,  120. 

Burden  of  proving  publication  of  notice  of 
tax  sale,  see  Taxes,  100. 

See  also  infra,  736,  752,  998a,  1016. 

234.  A  mistake  may  io  inferred  from 
facts.  Home  Invest.  Co.  v.  Clarson,  21  ij. 
D.  72,  109  N.  W.  607. 

235.  In  an  action  by  a  fire  companv  to 
recover  from  a  city  its  proportionate  share 

'  of  the  2  per  cent,  of  the  premiums  received 
upon  fire  policies,  issuea  on  property  in 
such  city,  under  N.  D.  Rev.  Codes  1905,  § 
2968,  the  plaintiff  must  show  affirmatively 
that  it  had  the  management  of  at  least  one 
steam,  hand,  or  fire  engine,  hook  and  ladder 
truck,  or  hose  cart,  during  the  time  wherein 
it  claims  to  be  entitled  to  such  premiums. 
Continental  Hose  Co.  v.  Fargo,  17  N.  D. 
5,  114  N.  W.  834. 

236.  A  party  seeking  to  avail  himself 
of  a  former  juc^ment  as  conclusive  evidence, 
or  as  a  bar  to  a  subsequent  action,  must  af- 
firmatively show  that  the  question  which 
precludes  relief  in  the  second  action  was  de- 
termined by  the  former  one.  Sanford  t. 
King,  19  S.  D.  334,  103  N.  W.  28. 

237.  Where  the  controlling  stockholder  of 
a  bank,  >vhen  assigning  his  stock,  made  a 
written  guaranty  of  collection  of  certain 
indebtedness  remaining  in  the  bank,  the 
burden  rests  on  the  band  to  show  the  ex- 
tent of  his  liability  under  the  guaranty; 
in  other  -words,  the  burden  is  on  the  bank 
to  show  how  much  of  said  original  indebt- 
edness it  has  been  unable  to  collect  either 
out  of  the  security  or  from  the  debtor. 
Foster  County  State  Bank  v.  Hester,  18 
N.  D.  ]35,  119  N.  W.  1044. 

238.  S.  D.  Rev.  Pol.  Code  §  2834,  requir- 
ing licenses  for  sale  of  "spirituous,  malt, 
vinous,  brewed  or  other  intoxicating 
liquors,"  dispensable  with  proof  that  any 
of  those  named  are  intoxicants;  since  it 
took  the  place  of  a  former  law  (S.  D.  Laws 
1890,  c  101,  §  6)  which  included  a  test  as 
to  what  should  be  considered  intoxicants, 
but  did  not  re-enact  any  test.  State  v. 
Ely,  22  S.  D.  487,  118  N.  W.  687,  18  A.  & 
E.*Ann.  Cas.  92. 


ni.  Bbst  Alto  Secondabt  EnSEKOB. 

a.  Oeneralljf. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 924,  958. 
See  also  supra,  162;  Witnesses,  49. 


239.  As  under  the  laws  of  South  Dakota 
all  section  lines  are  highways,  except  in 
certain  exceptional  cases,  it  is  unnecessary 
for  a  party  to  offer  any  proof  of  the  ex- 
istence of  a  highway  other  than  proof  of  a 
section  line  which  may  be  shown  by  oral 
testimony.  Lidel  v.  South  Dakota  C.  R.  Co. 
—  8.  D.  — ,  127  N.  W.  653. 

240.  The  delivery  of  grain  at  an  elevator 
may  be  proved  by  the  testimony  of  the 
person  delivering  it  as  against  the  elevator- 
men  and  the  books  of  the  latter  need  not  be 
resorted  to.  Cochrane  v.  National  Elevator 
Co.  —  N.  D.  — ,  127  N.  W.  725. 

241.  Where  the  insurer  resists  payment  of 
a  loss  on  the  ground  that  the  policy  was 
violated  by  reason  tliat  the  title  of  the  prop- 
erty was  not  in  insured,  and  that  a  mort- 
gage existed  thereon,  contrary  to  the  terms 
of  the  policy,  oral  evidence  of  plaintiff  tend- 
ing to  prove  that  he  informed  the  general 
agent  of  insurer  of  the  true  condition  in 
that  regard  is  admissible  where  the  insurer 
on  demand  refuses  to  produce  the  original 
application  and  insured's  copy  thereof  was 
destroyed  by  fire.  Fosmark  v.  Equitable 
Fire  Asso.  23  S.  D.  102,  120  N.  W.  777. 

242.  In  a  prosecution  for  keeping  a  house 
of  ill  fame,  it  was  not  error  to  permit  a 
justice  of  the  peace  to  testify  as  to  the 
reputation  of  the  house,  based  upon  what 
he  had  heard  said  relative  to  it  by  citizens 
in  the  community  in  which  the  house  was 
situated,  such  evidence  not  being  proceed- 
ings and  records  of  a  justice  court.  State 
V.  Cambron,  20  S.  D.  282,  105  N.  W.  241. 

243.  Parol  evidence  of  the  decision  of  a 
Federal  court  of  bankruptcy  to  show  that  on 
a  hearing  it  had  set  aside  certain  property 
as  exempt  is  inadmissible,  when  no  reason 
is  shown  why  the  best  evidence  is  not  of- 
fered. Galvin  v.  Tibbs,  H.  &  Co.  17  N.  D. 
600,  119  N.  W.  39. 

Ordinances. 

Admissibility  of  ordinances  generally,   see 
infra,  Iv.  b. 

244.  A  municipal  ordinance  may  bo 
proved  as  to  its  contents  as  well  as  to  its 
passage  by  the  introduction  in  evidence  of 
the  original  record  thereof,  properly  identi- 
fied as  such.  Grafton  v.  St.  Paul,  M.  &  M. 
R.  Co.  16  N.  D.  313,  22  L.R.A.(N.S.)  1, 
113  N.  W.  698,  15  A.  &  E.  Ann.  Cas.  10. 
Collateral  matters. 

See   also  infra,  260. 

245.  Where  it  is  elicited  on  cross-exam- 
ination   that    an    encumbrance    had    been 

&  laced  on  insured  property  alleged  to  have 
een  overvalued,  the  existence  and  effect 
of  the  encumbrance  is  a  collateral  and  not 
a  direct  question  and  need  not  be  proved 
by  the  best  evidence.  Smith  v.  Mutual 
Cash  Guaranty  F.  Ins.  Co.  21  8.  D.  433, 
113  N.  W.  94. 

b.  What  ia  Best. 

246.  The  best  evidence  of  absence  of  of- 
ficial records  and  papers  or  of  material 
entries  from  such  from  a  public  office,  is 
the  testimony  of  the  custodian  of  such,  and 
they  should  be  produced   in  court   by  the 
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official  in  charge  of  them.    Fisher  7.  Betts, 
12  N.  D.  197,  96  N.  W.  132. 

247.  Where  a  car  of  wheat  was  not 
weighed  when  loaded  but  was  weighed  in 
transit  by  the  sworn  weighmaster  of  the 
railroad  in  the  usual  and  customary  man- 
ner, and  the  weight  of  the  wheat  and  the 
car  determined  thereby,  the  testimony  of  the 
weighmaster  was  the  best  evidence  of  con- 
tents of  the  car.  Schott  v.  Swan,  21  S.  D. 
639,  114  N.  W.  1006, 

Hatters   of  reoord. 
Admissibility  of  copies,  see  infra,  265-259. 
Admissibility  of  records  generally,  see  infra, 
IV.  d. 

248.  N.  D.  Rev.  Codes  1906,  §  8630,  re- 
quiring a  justice  of  the  peace  to  keep 
a  docket  and  enter  therein  a  continuous 
order,  with  the  proper  date,  each  act 
during  the  course  of  litigation,  and  §  8351 
providing  that  the  docket  so  kept  cannot 
oe  disputed  in  a  collateral  proceeding;  and 
that  it  or  a  duly  certified  transcript  thereof 
is  competent  evidence  of  the  matters  to 
which  it  relates,  make  such  docket  the  best 
evidence  of  the  facts  required  to  be  and 
which  are  entered  therein  by  the  justice, 
and,  in  the  absence  of  any  offer  of  such 
docket  or  a  transcript  thereof  as  evidence, 
no  attempt  being  made  to  accoiuit  for  its 
absence,  parol  evidence  is  not  admissible  to 
show  that  a  summons  was  in  fact  issued 
simultaneous  with  the  issuance  of  a  writ 
of  attachment  when  it  bears  date  two 
days  after  such  issuance.  Tangher  v.  North- 
ern P.  R.  Co.  —  N.  D.  — ,  129  N.  W.  747. 

249.  Where  a  witness  in  her  deposition 
testified  as  to  the  date  of  the  defendant's 
birth,  and  in  connection  with  the  testimony 
produced  a  Bible  which  purported  to  contain 
a  record  of  her  daughter's  birth,  by  which 
she  fixed  the  date  of  the  defendant's  birth, 
but  the  record  was  not  returned  with  the 
deposition  or  offered  on  trial,  and  the  ob- 
jection made  by  the  defendant  to  it  was  that 
it  appeared  to  have  been  altered,  the  record 
itself  was  the  best  evidence  of  its  own 
contents,  and  it  was  proper  to  exclude 
testimony  of  a  person  as  to  what  entry  was 
there.  Breeden  v.  Idartens,  21  S.  D.  357, 
112  N.  W.  960. 

250.  A  witness  may  testify  that  while 
living  at  a  certain  place  he  held  the  office  of 
justice  of  the  peace  and  as  such  performed 
a  certain  marriage,  such  evidence  not  being 
objectionable  on  the  ground  that  the  rec- 
ord of  his  election  or  appointment  to  the 
office,  was  the  best  evidence,  where  neither 
the  legality  of  the  witness's  office  nor  the 
validity  of  the  marriage  was  in  issue.  Bree- 
den V.  Martens,  21  S.  D.  357,  112  N.  W.  960. 

251.  The  best  evidence  of  the  existence  or 
nonexistence  of  entries  in  public  records, 
is  the  records  themselves,  but  where  for 
sufficient  reasons,  oral  evidence  is  admissible 
it  should  be  given  by  the  custodian,  and  only 
after  diligent  search,  as  the  evidence  o"f 
another  than  the  custodian  is  incompetent 
when  the  testimony  of  the  custodian  can  be 
Mad.  Sykes  v.  Beck,  12  N.  D.  242,  96  N.  W. 
844. 

252.  Oral  evidence  that  certain  facts  are 


shown  by  a  written  record,  the  original  of 
which  is  available,  is  incompetent  as  not 
being  the  best  evidence.  Sykes  v.  Beck,  12 
N.  D.  242,  96  N.  W.  844. 

Tax  deed. 

Admissibility  of  tax   deeds   generally,   see 
infra,  333. 

263.  The  tax  deed  upon  which  the  plain- 
tiff relies  in  an  action  to  quiet  title,  is 
admissible  as  the  best  evidence  of  its  re- 
citals. Easton  t.  Cranmer,  19  S.  D.  224, 
102  N.  W.  944. 

Copies. 

See  also  infra,  263,  286,  330,  331,  334,  335; 
Taxes,  131. 

264.  Copies  of  entries  in  a  book  are  not 
admissible  in  evidence  where  no  adequate 
reason  was  shown  for  not  producing  the 
original  evidence.  Isbell  v.  Whalen,  —  S. 
D.  — ,  127  N.  W.  476. 

255.  Copies  of  an  original  record  are  in- 
admissible, where  the  original  and  best 
evidence  of  the  fact  sought  to  be  proved 
has  been  received.  State  v.  Callahan,  18 
S.  D.  150,  99  N.  W.  1100. 

266.  Certified  copies  of  official  records 
are  essentially  secondary  in  character,  and 
as  the  right  to  introduce  such  written  copies 
as  primary  evidence  exists  only  by  virtue  of 
statute,  to  authorize  their  admission,  they 
must  be  certified  in  the  manner  required  by 
the  statute.  Sykes  v.  Beck,  12  N.  D.  242, 
96  N.  W.  844. 

257.  Under  N.  D.  Rev.  Codes  1899,  §  5700, 
which  provides  that  "the  certificate  must 
state  in  substance  that  the  copy  is  a  correct 
copy  of  the  original,  or   the   part  thereof 

•  •  •,"  the  authority  of  the  certifying 
officer  is  limited  to  certifying  that  the 
copy  is  a  correct  copy  of  the  original  record 
or  the  part  thereof,  and  he  cannot  certify 
that  any  fact  does  or  does  nut  appear  of  rec- 
ord, or  what  the  record  pertains  to.  Sykes  v. 
Beck,  12  N.  D.  242,  96  N.  W.  844. 

258.  Under  objection  as  not  the  best 
evidence  and  not  being  properly  certified, 
a  record  of  the  proceedings  of  the  county 
commissioners,  certified  by  the  county  audi- 
tor that  "the  above  is  a  true  copy  of  all 
that    pertains    to    the    county     tax     levy 

•  •  *,"  should  be  excluded  when  offered 
for  purpose  of  establishing  the  invalidity  of 
a  county  tax  levy.  Sykes  v.  Beck,  12  N.  D. 
242,  96  N.  W.  844. 

259.  The  contents  of  a  record  of  the  pro- 
ceedings of  a  court  of  a  sister  state  can  only 
be  proven  by  a  properly  exemplified  or  ex- 
amined copy  of  the  same  under  S.  D.  Code 
Civ.  Proc.  §  529,  which  provides  that  "cop- 
ies of  records  and  judicial  proceedings  in  the 
court  of  any  state  or  territory  shall  be 
admissible  in  evidence  in  this  state  when 
attested"  as  therein  provided.  Mears  v. 
Smith,  19  S.  D.  79,  102  N.  W.  295. 

260.  In  an  action  for  specific  performance 
of  a  contract  relating  to  real  property,  in 
which  the  evidence  of  the  alleged  contract 
consisted  of  letters  and  telegrams  which 
passed  between  the  parties,  the  court  prop- 
erly admitted  as  exhibits  either  the  letters, 
copies  of  letters,  or  copies  of  telegrams  re- 
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hting  to  snch  contract,  on  proper  foun- 
dation being  laid  for  the  introduction  of 
the  copies.  Stephens  t.  Faug,  20  S.  S.  367, 
106  N.  W.  6«. 

261.  An  exhibit  purporting  to  be  a  copy 
of  a  United  States  stamp  for  special  tax 
certified  to  by  a  city  auditor  as  a  copy  of 
a  copy  filed  in  bis  office  -oras  improperly  ad- 
mitted in  evidence  where  the  statute  under 
which  the  copy  was  filed  in  the  office  of  the 
auditor  had  been  held  to  be  unconstitution- 
al, since  the  certified  copy  was  of  an  unof- 
ficial record.  State  v.  Winbauer,  —  N.  D. 
-,  128  N.  W.  679. 

e.  Preliminary  Jiotiee  and  Proof  to  Let  tn 
Secondary  Evidence. 

See  also  supra,  248. 

862.  Parol  evidence  that  a  given  note  was 
secured  by  a  real  estate  mortgage  is  incom- 
petent, where  no  reason  appears  for  the  non- 
production  of  the  instnunent,  or  an  authen- 
ticated copv  thereof.  Brynjolfson  v.  Dagner, 
IS  N.  D.  332,  125  Am.  St.  Rep.  696,  109  N. 
W.  320. 

263.  If  a  proper  objection  is  made,  a 
judgment  cannot  be  proven  by  introducing 
in  evidence  the  certified  copy  of  the  judg- 
ment docket  containing  an  abstract  of  such 
judgment,  nor  by  parol  evidence  in  the  ab- 
lence  of  a  showing  that  will  allow  the  offer 
of  secondary  evidence.  Yokell  v.  Elder,  — 
N.  D.  — ,  127  N.  W.  614. 

264.  In  an  action  for  the  price  of  sand 
hauled  for  defendant,  entries  in  books  kept 
by  third  parties  who  were  hauling  sand  and 
receiving  half  they  earned,  intended  to  es- 
tabliah  claims  for  compensation  by  the  per- 
■ons  making  them,  were  inadmissible  with- 
out laving  a  proper  foundation  by  introdu- 
cing the  testimony  of  the  men  who  delivered 
the  sand.  Isbell  v.  Whalen,  —  S.  D.  — , 
127  N.  W.  476. 

Hstiee  to  prodnoe.  , 

See  also  infra,  270. 

265.  Oral  evidence  by  plaintiff  of  the  con- 
tents of  a  deed  was  entirely  proper,  where 
the  deed  was  in  defendant's  possession  and 
notice  to  produce  had  been  given.  Stephens 
V.  Faus.  20  S.  D.  367,  100  N.  W.  56. 

264.  Notice  requiring  defendant  to  have 
and  produce  on  the  trial,  so  that  the  same 
might  he  used  by  plaintiff  in  evidence,  all 
letters  and  correspondence  had  between  de- 
fendant and  plaintiff  relative  to  the  subject 
of  the  action,  giving  the  dates  of  each  letter, 
*nd  notifying  defendant  that  if  it  failed 
to  produce  said  letters  the  plaintiff  would 
introduce  secondary  evidence  was  sufficient- 
I.V  specific,  and  gave  to  the  defendant  all 
the  necessary  information  to  enable  it  to 
comply  with  the  notice,  and  to  produce  such 
letters  as  it  had  in  its  possession.  Kelson  v. 
National  Drill  Mfg.  Co.  20  S.  D.  299,  105 
S.  W.  630. 

267.  Unless  the  pleadings  show  the  pos- 
•Msion  of  writings  or  documents  by  a  party, 
Md  unless  it  further  appears  from  the  plead- 
wgs  that  such  documents  will  be  necessarily 
Med  on  the  trial,  a  demand  for  the  produc- 


tion of  such  writings  must  be  made  before 
the  trial  before  secondary  evidence  of  their 
contents  can  be  received.  Hanson  v.  Linds- 
trom,  15  N.  D.  584,  108  N.  W.  798. 

268.  Proper  foundation  for  the  admission 
of  copies  of  telegraphic  orders  to  a  broker 
purporting  to  have  been  signed  by  his  prin- 
cipal is  laid  where  it  is  shown  that  the 
originals  have  been  destroyed,  that  the 
sender  has  failed  to  comply  with  timely 
notice  to  produce  all  writings  received  by 
him  from  the  broker  with  reference  to  the 
transactions,  and  where  it  is  also  shown 
that  the  orders  were  delivered  by  a  tele- 
graph company  on  the  floor  of  an  exchange 
and  there  executed  and  the  fact  reported  to 
the  buyer,  who  acquiesced  in  what  was 
done,  and  that  the  broker  had  executed 
several  similar  orders  for  the  sender,^-es- 
pecially  where  the  claim  of  the  sender  is  not 
that  the  contracts  mentioned  therein  were 
not  entered  into,  but  that  thejr  were  wager- 
ing transactions.  Hallet  v.  Aggergaard. 
21  S.  D.  664,  14  L.R.A.(N.S.)  1251,  114 
N.  W.  696. 

Proof  et  loss  or  destraotloii;  searck. 
Review  of  discretion  as  to,  see  Appeal  and 
Error,  602. 

260.  Oral  proof  of  the  contents  of  a  rec- 
ord of  the  proceedings  of  a  court,  is  inad- 
missible except  in  the  case  of  proof  of  loss 
or  destruction  of  the  original  records.  Mears 
V.  SmHh,  19  S.  D.  79,  102  N.  W.  295. 

270.  In  order  to  lay  a  foundation  for  sec- 
ondary evidence,  it  must  be  shown  that  the 
original  writing  is  lost  or  destroyed  by  time, 
mistake,  or  accident,  or  ia  in  the  hands 
of  the  adverse  party  who  has  had  due 
notice  to  produce  it  on  the  trial.  Nelson  v. 
National  Drill  Mfg.  Co.  20  S.  D.  290,  105 
N.  W.  630. 

271.  When  the  title  to  real  estate  is  in 
issue,  evidence  of  a  lost  unrecorded  deed 
and  its  contents  can  only  be  given  on  laying 
a  proper  foundation  by  proving  its  exe- 
cution, validity,  tenor,  delivery,  loss  and 
diligent  search  for  it.  Enderlin  Invest.  Co. 
v.  Nordhagen,  18  N.  D.  517,  123  N.  W.  390. 

272.  Where  it  is  proven  that  the  note  in 
suit  had  been  left  with  plaintiff's  attorney, 
the  testimony  of  the  attorney  and  his  sten- 
ographer, that  a  thorough  search  had  been 
made  in  the  ofTice  and  that  they  were  unable 
to  find  the  note,  was  sufficient  to  justify  the 
trial  court  in  admitting  evidence  of  the  con- 
tents of  the  note.  Simonson  v.  Aney,  — 
S.  D.  — ,  128  N.  W.  319. 

273.  The  record  of  instrumento  in  the 
office  of  the  register  of  deeds  is  admissible 
to  show  a  chain  of  title  through  mesne  con- 
veyances from  the  United  States,  where  the 
attorney  of  such  claimant  testified  that  he 
purchased  the  property  as  agent  for  his 
client,  and  that  neither  he  nor  his  client 
have  or  have  had  possession  or  control  of  the 
title  papers  except  the  deed  to  his  client,  and 
that  he  does  not  know  where  they  are, 
under  Dak.  Comp.  Laws,  1887,  §  5308,  mak- 
ing such  evidence  admissible  whenever,  by 
the  party's  own  oath  or  otherwise,  the 
original  is  shown  to  be  lost,  or  not  belong- 
ing to  the  party  wishing  to  use  the  same, 
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and  not  within  his  control.  Reeder  t.  Wil- 
ber,  18  8.  D.  426,  100  N.  W.  1099. 

«L  Instrument!  Lost,  Destroyed,  or  Beyond 
Reach. 

Notice  to  produce,  see  supra,  266-268. 
Proof  of  search  and  loss  or  destruction,  IM 

supra,  269-273. 
Competency  of  witness  to  prove  absence  of 

document,  see  Witnesses,  14. 

274.  A  witness  may  testify  that  while  he 
was  justice  of  the  peace  at  a  certain  time 
he  performed  a  certain  marriage,  and  made 
an  entry  thereof  in  his  docket,  without  pro- 
ducing the  original  docket,  where  the  wit- 
ness was  at  tlic  time  of  the  trial  a  resident 
of  another  state,  and  the  docket  was  not  in 
his  possession  or  under  his  control  at  the 
time.  Brecden  t.  Martens,  21  S.  D.  357, 
112  N.  W.  960. 

•  275.  It  was  not  error  to  allow  the  intro- 
duction of  secondary  evidence  of  correspond- 
ence alleged  to  have  been  had  between  plain- 
tiff and  defendant,  in  an  action  for  com- 
mission on  the  sale  of  a  road  grader,  where 
plaintiff  testified  that  he  had  destroyed  the 
letters  received  by  him  from  the  defendant, 
it  being  satisfactorily  established  that  the 
destruction  was  not  for  the  purpose  of  pre- 
venting their  being  used  as  evidence,  nor 
with  any  improper  motives;  and  the  de- 
fendant had  been  notified  to  produce  the 
original  letters  from  the  plaintiff  and  copies 
of  such  letters  as  it  had  written  to  the 
plaintiff.  Nelson  v.  National  Drill  Mfg.  Co. 
20  8.  D.  299,  106  N.  W.  630. 

e.  Hatters  Within  Statute  of  Frauds. 

276.  Under  the  statute  of  frauds,  oral 
evidence  tending  to  prove  a  contract  for  the 
sale  of  lands  is  inadmissible,  written  proof 
being  necessary.  Fhelan  T.  Neary,  22  8.  D. 
205,  117  N.  W.  142. 


rV.   DOCUMENTABT    EVIDENCT. 

a.  In  Oeneral. 

Best  and  secondary  evidence  as  to,  see 
supra,.  III. 

Weight  of,  Bee  infra,  XI.  e. 

Sufliciency  of  objections  and  exceptions,  sec 
Appeal  and  Error,  350^353. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 059-983. 

277.  A  copy  of  an  incompetent  writing  is 
itself  incompetent.  Isbell  v.  Whalen,  — 
S.  D.  — ,  127  N.  W.  476. 

278.  A  party  offering  in  evidence  an  un- 
recorded instrument,  the  execution  and  deliv. 
ery  of  which  has  been  denied  by  the  oppos- 
ing party,  must,  if  objection  be  made,  prove, 
the  senuineness  of  the  purported  signatures 
to  the  instrument.  Stoddard  v.  Lvon.  18  S. 
D.  207,  99  N.  W.  1116. 


b.  Municipal  Ordinance. 

Best  evidence  of,  see  supra,  244. 
Prejudicial  error  as  to,  see  Appeal  and  Er> 
ror,  913. 

279.  In  an  action  by  a  municipality  to 
condemn  property  for  street  purposes,  an 
ordinance  declaring  it  necessary  to  extend 
one  of  its  streets  across  a  railway  is  admis- 
sible in  evidence  for  the  purpose  of  proving 
the  official  determination  by  the  city  coun- 
cil of  the  necessity  for  the  crossing.  Graf- 
ton V.  St.  Paul,  M.  &  M.  R.  Co.  10  N.  D.  313, 
22  L.R.A.(N.S.)  1,  113  N.  W.  598,  15  A.  A 
E.  Ann.  Cas.  10. 

e.  Certificates. 

Weight  of,  see  infra,  869,  870. 

Sufficiency  of  objection  to  admission  of  tax 

certificate  in  evidence,  see  Appeal  and 

Error,  352. 
See  also  infra,  313,  362,  377. 

280.  The  original  certificate  of  marriage, 
properly  identified,  is  admissible  in  evidence 
to  prove  the  marriage  of  the  parties  named 
therein,  though  the  record,  or  a  certified 
copy  thereof  shall  be  sulTicient  to  prove  the 
marriage  under  S.  D.  Civ.  Code,  §§  55-57. 
State  V.  Walsh,  —  S.  D.  — ,  125  N.  W.  295. 

2S1.  On  the  issue  of  notice  of  the  existence 
of  a  chattel  mortgage  an  objection  to  the 
introduction  of  a  certificate  of  the  register 
of  deeds  of  the  filing  of  the  chattel  mortgage 
was  properly  sustained  where  such  chattel 
mortgage  was  not  entitled  to  record.  Pease 
V.  Magiel,  17  N.  D.  160,  115  N.  \V  260. 

d.  Official   Reports,   Returns,   and   Record* 
Oenerally. 

Best  evidence  of,  see  supra,  III. 
Records  as  to  land  titles,  see  infra,  IV.  1. 
Records  of  carriers,  see  infra,  IV.  r. 
Parol  evidence  as  to  records,  see  infra,  VT. 

n. 
On  application  for  relief,  from  judgment,  se* 

Judgment,  216. 

282.  Even  in  cases  where  examinations 
and  computations  may  be  shown,  the  rules 
of  evidence  require  the  records  themselves 
to  be  offered  in  connection  therewith.  State 
V.  Paulson,  —  S.  D.  — ,  129  N.  W.  558. 

283.  A  public  record  kept  pursuant  to  the 
law  of  one  state,  when  properly  proved,  is 
admissible  in  evidence  in  the  courts  of  an- 
other as  prima  facie  proof  of  the  facts 
therein  recorded.  Miller  v.  Northern  P.  R. 
Co.  18  N.  D.  19,  118  N.  W.  344,  19  A.  4  E. 
Ann.  Cas.  1215. 

284.  Under  N.  D.  Rev.  Codes  1905,  §  5013. 
relating  to  acknowledgments  of  instruments 
taken  without  the  state  necessary  to  record 
them  herein  the  record  of  an  instrument  pur- 
porting to  be  acknowledged  before  a  court 
commissioner  of  another  state,  is  not  com* 
petent  evidence,  in  the  absence  of  proof  thst 
he  was  authorii^ed  by  the  laws  of  such  state 
to  take  acknowlederaents.  Goss  v.  Herman, 
—  N.  D.  — ,  127  N.  W.  78. 
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285.  In  determining  what  the  legislative 
intent  was  in  passing  a  law  that  is  ambigu- 
ous in  its  terms,  the  journals  of  the  legisla- 
ture may  be  read  in  order  to  correctly  ascer- 
tain such  intention,  to  aid  in,  the  construc- 
tion of  the  statutes.  State  ex  rel.  Erickson 
T.  Burr,  16  N.  D.  581,  113  N.  W.  705. 

Surveyor's  field  notes. 

See  also  infra,  668. 

286.  A  copy,  from  the  records  of  the  land 
office,  of  the  government  surveyor's  field 
notes  required  by  law  to  be  there  recorded, 
certified  to  by  the  surveyor  general,  is  ad- 
missible in  evidence  without  being  sworn 
to  and  without  the  testimony  of  witnesses 
that  they  have  compared  it  with  the  origi- 
nal and  found  it  a  true  copy.  Kellogg  v. 
Finn,  22  S.  D.  578,  133  Am.  St.  Rep.  945, 
119  X.  W.  545,  18  A.  &  E.  Ann.  Cas.  363. 

Coroner's  Inqnest. 

Weight  of,  see  infra,  866. 

287.  A  purported  record  of  the  coroner's 
inquest  on  the  dead  body  of  an  insured 
member  of  a  fraternal  insurance  order,  stat- 
ing wliat  appeared  to  be  the  cause  of  death, 
is  not  admissible  as  evidence.  Kinney  v. 
Brotherhood  of  American  Yoemen,  15  N.  D. 
21.  106  N.  W.  44. 

288.  The  verdict  of  a  coroner's  jury  that 
the  insured  came  to  his  death  by  a  wound 
inflicted  by  himself  with  suicidal  intent,  is 
inadmisible  in  an  action  to  recover  upon  a 
heneflt  certificate.  Chambers  v.  Modern 
Woodmen,  18  8.  D.  173,  99  N.  W.  1107. 

Ot  county   eommlssloners. 

289.  Since  the  execution  of  a  written  com- 
mission on  certificate  of  appointment  is  es- 
sential under  N.  D.  Rev.  Codes  1905,  §§  428, 
431,  to  the  appointment  of  a  sheriff  to  fill 
an  unexpired  term  the  records  of  the  county 
commissioners  in  that  regard  are  not  com- 
petent to  show  title  to  office  particularly 
where  the  resolution  makii^  the  appoint- 
ment was  not  in  writing.  Holtan  v.  Beck, 
—  N.  D.  —,125  N.  W.  1048. 

290.  The  records  of  the  county  commis- 
sioners relating  to  the  establishment  of  a 
hi(;hway,  are  admissible  in  an  action  sigainst 
public  officers  for  damages  for  false  impris- 
onment of  one  who  was  arrested  for  resist- 
ing the  attempts  of  the  officers  to  remove  a 
fence  in  the  alleged  highway,  for  the  purpose 
of  showing  want  of  malice  and  probable 
cause  even  though  the  establishment  of  such 
highway  was  illegal.  Richardson  T.  Ifybe- 
dahl,  17  S.  D.  629,  98  N.  W.  164. 

Of  assessor. 

See  also  supra,  150. 

291.  In  an  action  to  enjoin  the  collection 
of  taxes  on  the  ground  that  the  property 
was  taxable  in  another  county,  the  as- 
sessor's returns  of  the  county  where  it  was 
claimed  the  property  was  assessable,  were 
inadmissible  without  proof  that  the  proper- 
ty therein  described  included  that  attempted 
to  be  assessed  in  the  defendant  county. 
Morse  v.  Stanlev  Countv,  —  S.  D.  — ,  128 
N.  W.  153. 

292.  In  a  prosecution  for  the  keeping  and 

Supp.  Dak.  Dig. — ^26. 


maintenance  of  a  nuisance  by  the  sale  and 
keeping  for  sale  of  intoxicating  liquors,  the 
books  and  testimony  of  an  assessor  were 
admissible  to  show  defendant's  connection 
with  the  place  where  this  particular  busi- 
ness was  alleged  to  be  kept.  State  v.  Empt- 
ing,  —  N.  D.  — ,  128  N.  W.  1119. 
Of  treasurer. 

293.  A  county  treasurer's  stub  of  a  re- 
ceipt, not  being  a  record  required  by  law,  is 
not  receivable  in  evidence  to  show  the  par- 
ticulars of  a  payment  of  a  liquor  license. 
State  v.  Flagstad,  —  S.  D.  — ,  126  K.  W. 
585. 

294.  A  duplicate  receipt  filed  by  the 
treasurer  who  took  liquor  license  money 
with  the  county  auditor  is  not  admissible  to 
show  particulars  of  the  payment,  it  not  be- 
ing a  record  required  by  law  and  not  being 
offered  as  secondary  evidence  with  a  proper 
foundation.  State  v.  Flagstad,  —  S.  D.  — , 
126  N.  W.  585. 

295.  Neither  S.  D.  Rev.  Pol.  Code  §  875, 
requiring  the  treasurer  to  "keep  accounts 
of  all  moneys  received,"  nor  §  2842,  re- 
quiring a  monthly  report  of  liquor  license 
moneys  to  be  filed  with  the  auditor,  make 
the  stub  receipts  or  a  filed  duplicate  receipt 
an  official  paper  or  record,  required  by  law 
to  be  kept.  State  v.  Flagstad  —  S.  D.  — , 
126  N.  W.  585. 

Of    sheriff. 

296.  In  an  action  of  claim  and  deliver}' 
the  ancillary  process  and  return  of  the  sher- 
iff were  not  rendered  inadmissible  by  the' 
failure  of  the  sheriff  to  file  his  return  with- 
in the  time  provided  by  law.  Kimmitt  v. 
Deitrich,  22  S.  D.  590,  119  N.  W.  986. 

297.  In  an  action  of  daim  and  delivery 
the  affidavit  and  process  with  the  sheriff's 
return  while  not  material  to  the  establish- 
ment of  the  plaintiff's  claim  was  admissible 
for  the  purpose  of  showing  who  had  the 
possession  of  the  property  at  the  time  of 
the  trial.  Kimmitt  v.  Deitrich,  22  8.  D. 
590,  119  N.  W.  986. 

208.  The  return  of  a  sheriff  on  execution 
based  upon  a  judgment  recorded  against  the 
sureties  on  a  liquor  dealer's  bond,  stating 
that  the  attorney  for  the  judgment  creditor 
directed  the  levy  upon  the  personal  property 
of  each  of  the  defendants  for  the  propor- 
tionate share  of  each,  that  each  of  the  de- 
fendants consented  to  the  levy,  and  that 
each  agreed  to  pay  his  proportionate  share, 
and  that  all  paid  except  one  defendant 
against  whom  the  levy  was  enforced,  which 
matters  it  was  not  the  officer's  duty  to  certi- 
fy, is  not  admissible  in  favor  of  the  sheriff 
in  an  action  against  him  by  the  wife  of  the 
defendant  so  refusing  to  pay  for  seizing 
her  property  under  the  execution,  since  she 
is  not  a  party  to  the  execution  upon  which 
the  return  was  made.  Aldous  v.  Olverson, 
37  S.  D.  190,  95  N.  W.  917. 

Of  Internal  reTenne  collector. 

299.  A  certified  list  of  special  tax  payers 
furnished  by  the  collector  of  internal  reve- 
nue, which  list  included  the  name  of  defend- 
at  was  improperly  admitted  in  evidence  it 
not  being  a  public  record  and  not  purport- 
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ing  to  be  a  certified  copy  of  any  official  rec- 
ord.   State  V.  Gottlieb,  —  N.  D.  — ,  129  N. 
W.  460. 
Of  United  State*  Umd  office. 

Sufficiency   of   objection    to    admission    of, 
see  Appeal  and  Error,  352. 

300.  While  the  records  of  the  United 
States  Land  Office  might  be  admissible  to 
prove  facts  established  by  the  records,  in  an 
action  to  establish  water  rights,  evidence 
introduced  in  such  proceedings  to  which  nei- 
ther party  nor  their  grantors  were  parties, 
is  inadmissible.  Driskill  v.  Rebbe,  22  S.  D. 
242,  117  N.  W.  135. 

301.  The  tract  book  on  which,  by  U.  S. 
Rev.  Stat.  §  2295,  U.  S.  Comp.  Stat.  1901, 
p.  1398,  the  register  of  the  land  office  is 
required  to  "note"  all  applications  for  en- 
try on  public  land,  and  keep  a  register  of 
such  entries  is  admissible  in  evidence  on  a 
prosecution  for  subornation  of  perjury  in 
procuring  persons  who  have  agreed  to  con- 
vey to  him  land  entered  by  them  to  make  af- 
fidavit that  such  lands  were  not  entered  for 
the  benefit  of  any  person.  Nurnberger  v. 
United  States,  84  C.  C.  A.  377,  166  Fed.  721. 
Of  British  army. 

302.  The  court  properly  allowed  the  intro- 
duction of  copies  of  records  of  the  British 
army,  sworn  to  by  an  officer  having  charge 
thereof,  where  he  has  stated  in  a  deposition 
that  he  was  an  officer  of  that  army  having 
charge  of  such  records,  and  that  the  origin- 
al records  had  never  been  allowed  out  of  the 
custody  of  the  regiment;  such  records  being 
in  a  foreign  country  and  made  and  pre- 
served under  the  military  regulations  of 
that  country.  Re  McClellan,  20  S.  D.  498, 
107  N.  W.  681. 

e.  Judgments  and  Judicial  Records. 
1.  In  Civil  Cases. 

Time  of  entering  judgment  as  affecting  ad- 
missibility, see  Justice  of  the  Peace,  25. 
See  also  Taxes,  131. 

303.  In  an  action  on  promissory  notes,  the 
court  properly  excluded  evidence  of  the  rec- 
ord of  a  former  action  and  notice  of  appeal 
and  undertaking  on  appeal  from  an  order 
dismissing  the  action,  such  attempted  ap- 
peal being  a  nullity,  as  the  former  case  was 
terminated  on  the  dismissal  of  the  action 
and  was  not  pending  at  the  time  of  the 
second  action.  Deere  &  \V.  Co.  v.  Hinckley, 
20  S.  D.  359,  106  N.  W.  138. 

Between    other    partie*. 
Weight  of,  see  infra,  865. 
Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 910. 

304.  Where  neither  a  person  nor  anyone 
through  whom  he  claims  title  to  land,  was 
a  party  to  an  action  in  which  a  judgment 
was  rendered  against  such  land,  such  judg- 
ment is  not  properly  admitted  as  evidence 
in  an  action  by  such  party  to  quiet  title  to 
the  land.  Oilman  v.  Carpenter,  22  S.  D. 
123.  115  N.  W.  659. 

305.  In  an  action  to  recover  property,  a 


i  judgment  in  a  former  action  against  a  third 
person,  which  invested  plaintilt'  with  all  the 
rights  and  title  of  such  third  person  to  the 
property,  is  admissible.  Mathews  v.  Han- 
son, —  N.  D.  — ,  124  N.  W.  1116. 

306.  A  judgment  in  another  action  is  in- 
admissible in  an  action  to  recover  the  pos- 
session of  certain  live  stock,  where  it  does 
not  constitute  a  link  in  the  chain  of  title, 
and  the  objecting  party  was  not  a  party  to 
the  action.  Chapman  v.  Greene,  18  S.  D. 
505,  101  N.  W.  351. 

307.  In  an  action  to  quiet  title,  the  intro- 
duction by  the  defendant  of  the  judgment 
roll  notice  of  lis  pendens  and  sheriffs  deed 
in  an  action  against  a  person  through  whom 
plaintiff  claims  no  title  and  commenced  aft- 
er plaintiff  acquired  title  and  to  which 
plaintiff  was  not  made  a  party,  was  improp- 
erly allowed.  Gilman  v.  Carpenter,  22  S. 
D.  123,  115  N.  W.  659. 

308.  A  judgment  rendered  in  an  action 
to  quiet  title  to  a  mining  claim  which  de- 
creed that  the  discovery  of  a  certain  lode 
was  properly  made  within  tl'.e  limits  of 
plaintifi^s  claim  as  staked,  and  did  not  en- 
croach upon  defendant's  location,  is  not 
rendered  admissible  in  a  subsequent  action 
by  other  plaintiffs  against  tlie  owners  of 
such  lode  to  quiet  title  to  their  claim  by  the 
fact  that  the  plaintiffs  in  the  later  action 
did  not  contest  the  granting  of  a  patent  to 
the  owners  of  such  other  location  with  which 
their  claim  did  not  conflict.  McPherson  v. 
Julius,  17  S.  D.  98,  95  N.  W.  428. 

309.  The  judgment  roll  in  an  action  by 
the  defendant  against  a  bank  to  recover  the 
possession  of  certain  papers  deposited  with 
said  bank  by  the  plaintiffs  to  be  delivered  to 
the  defendant  on  the  fulfilment  of  certain 
conditions,  is  not  admissible  in  evidence, 
as  the  plaintiffs  were  not  parties  to  such 
action  and  were  not  bound  bv  it.  Bowdle  v. 
Jencks,  18  S.  D.  80,  99  N.  W.  98. 

310.  In  an  action  of  claim  and  delivery 
of  personal  property  against  a  mortgage)' 
who  acquired  possession  by  foreclosure  of  a 
mortgage  given  by  a  purchaser  from  plain- 
tiff, the  record  of  an  action  by  plaintiff 
against  such  purchaser  to  set  aside  the 
transfer  was  admissible,  although  such 
mortgagee  was  not  a  party  to  the  original 
action,  to  show  that  as  between  plaintitV 
and  the  purchaser  the  transfer  was  invaliil 
ab  initio,  or  had  been  rescinded.  Calkins  v. 
First  Nat.  Bank,  20  S.  D.  466,  107  N.  W. 
676. 

Of  foreiga  oonrta. 

311.  Records  of  proceedings  and  decree-^ 
of  foreign  courU  not  exemplified,  but  only 
certified  as  correct  copies  or  transcripts  by  a 
court  commissioner  of  such  court,  not  under 
seal  or  incompetent  as  evidence  in  courts  of 
this  state  on  the  trial  of  actions  therein. 
Goss  V.  Herman,  —  N.  D.  — ,  127  N.  W.  7S. 

312.  The  omission  of  the  words  ".  .  . 
That  the  attestation  is  in  due  form"  as  pro- 
vided by  S.  D.  Code  Civ.  Proc.  §  529,  is 
supplied  by  the  words  "that  the  certificati' 
.  .  .  is  entitle  to  full  faith  and  credH" 
in    the  certificate  of  the  judge,  so  as  to  render 
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the  record  of  a  foreign  judgment  admissible 
in  evidence.  Davis  v.  Davis,  —  S.  D.  — , 
124  N.  W.  716. 

313.  The  record  of  a  foreign  judgment 
contained  copies  of  the  complaint,  answer, 
replication  and  "journal  entry."  To  each 
of  these  papers,  the  clerk  of  such  court  at- 
tached his  certificate  that  he  was  the  clerk, 
and  that  they  were  true  and  correct  copies 
of  such  papers  on  file  and  in  his  possession 
as  clerk,  and  also  a  certificate  that  the  judge 
named  was  the  judge  of  such  court  at  that 
time.  To  the  copy  of  the  journal  entry,  was 
added  the  certificate  by  the  judge,  that  he 
vas  such  judge  and  that  such  other  person 
was  clerk  of  the  court,  and  that  the  signa- 
ture was  his  and  was  entitled  to  full  faith 
and  credit.  Held,  that  the  certificate  of 
the  judge  was  not  limited  simply  to  the  cer- 
tificate of  the  clerk  upon  the  journal  entry, 
but  also  applied  to  the  prior  certificates  of 
the  clerk  upon  the  other  papers.  Davis  v. 
Davis,  —  S.  D.  — ,  124  N.  W.  715. 

314.  A  judgment  rendered  by  a  justice  of 
the  peace  of  another  state  cannot  be  proved 
in  North  Dakota  by  an  authenticated  copy 
of  the  record  of  such  justice's  court,  as 
neither  the  act  of  Congress  (U.  S.  Kev.  Stat. 
8  905,  U.  S.  Comp.  Stat.  1901,  p.  677)  nor 
X.  D.  Rev.  Codes  1905,  §  7292,  relating  to 
the  authentication  of  copies  of  judicial  rec- 
ords of  other  states,  applies  to  the  records 
of  courts  of  limited  jurisdiction.  Strecker 
V.  Railson,  16  N.  D.  68,  8  L.R.A.(N.S.)  1099, 
in  N.  W.  612. 

2.  In  Criminal  Case*. 

315.  After  proper  identification  the  clerk's 
authenticated  minutes  and  the  record  of  the 
trial  and  proceedings  of  the  case  were  prop- 
erly admitted  in  evidence  in  a  trial  for 
perjury,  for  the  purpose  of  showing  the 
jurisdiction  of  the  court  and  the  pendency 
of  the  action  of  the  trial  of  which  the  al- 
Icfred  crime  of  perjury  was  committed. 
State  V.  Pratt,  21  S.  D.  305,  112  N.  W.  162. 

f.  Pleadings  and  Other  Papers  in  Suit. 

For  purposes  of  comparison,  see  infra,  371. 
Prejudicial   error   as   to,    see   Appeal    and 

Error,  962. 
Instruction  as  to  complaint  being  part  of 

evidence,  see  Trial,  349. 
See  also  supra,  313. 

316.  Where  in  an  action  to  determine  ir- 
rigation rights,  the  defendants  sought  to  in- 
troduce an  answer  in  a  previous  action 
wherein  the  plaintifTs  grantor  was  a  defend- 
ant and  the  answer  was  verified  by  two  of  the 
defendants,  to  prove  the  date  of  the  loca- 
tion of  the  plaintiff's  water  right,  by  an  al- 
legation therein,  it  was  not  error  to  admit 
tnch  answer,  as  it  was  admissible  against 
the  plaintiff's  frrantor,  even  though  the 
eomj  laint  to  which  the  answer  was  filed 
was  riot  introduced,  and  it  was  not  shown 
that  the  justice  in  the  former  case  had  ju- 
risdirtion.  Redwater  Land  &  Canal  Co.  v. 
Reed.  —  8.  D.  — ,  128  N.  W.  702. 

31'/.  The  court  did  not  err,  in  an  action  to 


determine  irrigation  rights,  in  admitting  the 
complaint   in    a   prior   action   wherein   the 

Slaintiff's  grantor  was  plaintiff  and  one  H. 
efendant,  the  con^laint  showing  the  num- 
ber of  inches  of  ^ater  claimed  to  be  used  by 
the  plaintiff  at  that  time,  since  such  com- 
plaint was  coLipetent  as  a  written  admis- 
sion against  the  plaintiff's  interest,  because 
it  was  an  admission  against  his  grantor's 
interest.  Redwater  Land  &  Canal  Co.  v. 
Reed,  —  S.  D.  — ,  128  N.  W.  702. 

318.  A  complaint  of  intervention  sought 
to  be  filed  by  the  plaintiff's  grantor  in  a 
previous  action  in  which  the  defendant  was 
a  party,  is  not  admissible  for  plaintiff  as 
it  was  in  no  manner  binding  upon  the  de- 
fendant but  was  a  self-serving  declaration 
on  the  part  of  the  plaintiff  in  regard  to  his 
own  title.  Sutton  v.  Whetstone,  21  S.  D. 
341,  112  N.  W.  850. 

319.  An  answer  prepared  by  the  defendant 
but  not  served  in  the  case  is  admissible  in 
the  action  to  prove  admissions  contained 
in  such  pleading,  subject  to  contradiction 
or  explanation,  where  such  answer  was  veri- 
fied by  an  officer  of  the  defendant  corpora- 
tion. H.  C.  Behrens  Lumber  Co.  v.  Lager,  — 
S.  D.  — ,  128  N.  W.  698 

g.  Evidence    Previously    Taken    or    Used; 
Depositions;  Affidavits. 

Hearsay  evidence  of,  see  infra,  IX.  m. 
Admissibility  of  previous  testimony  of  wifo 

to  impeach  her  evidence  in  subsequent 

action,  see  Witnesses,  106. 

320.  The  evidence  of  a  witness  given  upon 
a  former  action  between  the  same  parties, 
involving  the  same  issues,  in  a  court  of  com- 
petent jurisdiction,  is  admissible  on  a  sub- 
sequent trial  when  it  is  shown  that  the 
witness  who  gave  such  evidence  is  dead. 
Persons  v.  Smith,  12  N.  D.  403,  97  N.  W. 
551. 

Depositions. 

Sufficiency  of  objection  to  admission  of,  in 
evidence,  see  Appeal  and  Error,  334. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 982. 

As  to  depositions  generally,  see  Deposition. 

See  also  infra,  352. 

321.  Where  notice  to  take  depositions 
gives  initials  of  Christian  name  only,  whilp 
the  name  in  the  deposition  and  signature  of 
witnesses  is  by  Christian* names,  the  first 
letters  of  which  were  the  same  as  the  ini- 
tials given  in  the  notice,  extrinsic  proof  in 
unnecessary  to  show  that  the  witness  testi- 
fying is  the  same  as  described  in  the  notice, 
especially  where  the  notary  indorses  the 
same  name  on  the  envelope  returning  such 
deposition  as  the  one  given  in  the  notice. 
Walters  v.  Rock,  18  N.  D.  45,  115  N.  W. 
511. 

[Cited  in  note  in  132  Am.  St.  Rep.  577. 
on  proceedings  aeainst  persons  by  less 
or  other  than  full  Christian  names.] 

AflldaTlts. 

See  also  Contempt,  13. 

322.  The  affidavit  of  mailing  a  notice  of 
the  time  when  the  right  to  redeem  from  a 
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tax  sale  will  expire,  filed  with  the  clerk  of 
the  court  pursuant  to  N.  D.  Rev.  Codea 
1899,  §  1344,  is  competent  evidence  of  such 
mailing.  Kind  v.  Myers,  16  N.  D.  400,  8 
L.R.A.(N.S.)  157,  109  N.  W.  335. 

323.  An  afBdavit  claiming  that  certain 
grain  seized  by  the  sheriff  under  an  execu- 
tion based  upon  a  judgment  recovered 
against  the  affiant  and  others  as  sureties  on 
a  bond  was  exempt  from  levy  and  sale  and 
demanding  a  return  of  the  same,  is  not  ad- 
missible against  the  plaintiff  in  an  action  by 
the  affiant's  wife,  to  whom  he  had  conveyed 
his  property  prior  to  the  execution  of  such 
bond,  against  the  sheriff  for  seizing  a  por- 
tion of  the  grain  under  such  execution,  at 
least  in  absence  of  evidence  that  she  knew 
that  such  affidavit  had  been  made.  Aldous 
V.  Olverson,  17  S.  D.  190,  95  N.  W.  917. 

h.  Bill  of  Sale. 

Weight  of,  see  infra,  868. 

324.  A  bill  of  sale  which  describes  certain 
notes  and  mortgages  by  naming  the  parties 
thereto,  and  giving  their  place  of  residence 
and  the  county  in  which  the  mortgages  are 
recorded,  and  which  is  in  the  possession  of 
the  grantee,  is  prima  facie  sufficient  to  iden- 
tify the  notes  and  mortgages,  and  to  convej' 
the  title  thereto,  and  is  admissible  as  evi- 
dence of  the  grantee's  ownership.  Persons 
V.  Smith,  12  N.  D.  403,  97  N.  W.  551. 

326.  On  a  prosecution  for  the  purchase 
and  receipt  of  stolen  property,  a  paper  pur- 
porting to  be  a  bill  of  sale  to  the  defendant 
of  the  property  was  properly  excluded  where 
it  was  not  proven  by  any  person  then  pres- 
ent to  have  been  signed  by  the  person  by 
whom  it  was  alleged  to  have  been  given  and 
such  person  himself  testified  that  he  had  no 
kaowu.dge  of  the  paper  and  never  signed  it. 
State  V.  Pirkey,  22  S.  D.  550,  118  N.  W. 
1042,  18  A.  &  E.  Ann.  Cas.  192. 

i.  Liena. 

326.  The  admissibility  in  evidence,  in 
favor  of  the  lienors,  of  seed,  wheat  and 
threshers'  liens,  is  not  affected  by  a  mistake 
of  the  register  of  deeds,  where  such  liens 
were  properlv  filed  by  the  lienors.  Schou- 
weiler  v.  McCaull,  18  S.  D.  70,  99  N.  W. 
95. 

j.  Deeds,  Private   and   Official,   and   Their 
•  Record. 

Presumption  on  appeal  as  to  propriety  of 
excluding,  see  Appeal  and  Error,  495. 

Sufficiency  of  evidence  to  overcome  that 
arising  from  introduction  of  deed,  see 
infra.  863. 

Weight  of,  see  infra,  867. 

327.  In  a  possessory  action  for  recovery 
of  land,  a  deed  to  defendant  made  after  the 
commencement  of  the  action  is  admissible 
over  objection  going  only  to  its  relevancy 
and  materialitv.  Gibson  v.  Pekarek,  —  8. 
D.  — ,  126  N.  W.  597. 

328.  A  deed  to  plaintiff's  grantor  is  inad- 
niissible  in  an  action  to  quiet  title  to  a  city 
lot  which  plaintiff  claims  to  own  in  fee  sim- 
ple, while  defendant  sets  up  title  in  himself, 


if  it  does  not  appear  that  the  parties  claim 
from  a  common  grantor,  without  showing 
that  such  grantor  deraigned  title  from  the 
government.  Weeks  v.  Cranmer,  17  S.  D. 
173,  96  N.  W.  875. 

329.  A  deed  from  the  owner  of  certain 
property  to  a  third  party  and  a  deed  from 
such  piuiy  to  one  who  entered  into  a  con- 
tract to  convey  the  property  to  another,  to- 
gether with  a  letter  of  instructions  from 
the  owner  to  a  bank  directing  delivery  of 
the  deed  to  such  third  party  upon  payment 
of  a  certain  sum,  are  admissible  in  evidence, 
in  an  action  for  breach  of  the  contract  to 
convey  for  the  purpose  of  showing  that  the 
party  agreeing  to  convey  the  property 
could  take  from  escrow  in  the  bank  the 
deed  to  the  third  party  upon  payment  of  the 
required  sum,  record  the  same  with  his  deed 
from  the  third  party  and  enable  him  to  con- 
vey a  valid  title  as  contracted,  where  his 
good  faith  in  entering  into  the  contract  is 
questioned.  Hardman  v.  Kelley,  19  S.  D.  608, 
104  N.  W.  272. 

AsslKninent  for  creditors. 

330.  A  copy  of  a  deed  of  assignment  for 
the  benefit  of  creditors,  certified  to  be  a  copy 
by  a  court  commissioner  of  a  circuit  court  of 
another  state,  and  recorded  in  the  office  of 
register  of  deeds  of  a  county  in  this  state, 
■8  not  competent  evidence  of  title  to  land 
therein  described.  Goss  v.  Herman,  —  N. 
D.  — ,  127  N.  W.  78. 

Deed  to  corporation. 

331.  A  certified  copy  of  the  articles  of  in- 
corporation of  a  company  is  sufficient  evi- 
dence that  such  company  is  a  corporation  to 
admit  in  evidence  a  deed  to  said  company. 
Thomas  v.  Wilcox,  18  S.  D.  625,  101  N.  W. 
1072. 

Deed  on  forecloinre. 

332.  A  deed  obtained  as  a  result  of  fore- 
closure proceedings,  and  a  quit  claim  deed 
from  certain  claimants,  are  admissible,  in 
an  action  to  quiet  title  to  certain  property, 
for  the  purpose  of  showing  the  exact  loca- 
tion of  such  property,  although  insufficient 
to  prove  title  deraigned  from  the  govern- 
ment or  a  common  grantor.  Weeks  v.  Cran- 
mer, 18  S.  D.  441,  101  N.  W.  32. 

Tax  deeds. 

Admissibility  of  best  evidence,  see  supra, 

253. 
See  also  supra,  27,  253,  307;   infra,   990; 

Taxes,  155. 

333.  A  tax  deed  to  property  claimed  by  a 
railroad  company  is  admissible  in  evidence, 
in  an  action  by  the  railroad  company  to 
quiet  title  where  defendant  claims  under  a 
tax  deed,  as  prima  facie  evidence  of  the  fact 
that  the  property  was  subject  to  the  taxes 
assessed  against  it.  St.  Paul,  M.  &.  M.  R. 
Co.  V.  Howard,  23  S.  D.  34,  119  N.  W.  1032. 

k.  Mortgages. 

334.  A  certified  copy  of  a  mortgage  which 
is  acknowledged  and  recorded  is  admineible 
in  evidence  under  the  provisions  of  8.  D. 
Rev.  Code  Civ.  Proo..  8  5.^^.  ''nice  v.  Wan- 
zer,  20  S.  D.  277,  105  N.  W.  282. 


Digitized  by 


Google 


EVIDENCE,  IV.  I-o. 


389 


335.  A  trial  court  did  not  abuse  its  dis- 
cretion in  allowing  the  introduction  of  tlie 
original  note  and  mortgage  after  the  intro- 
duction of  a  certified  copy  of  the  mortgage, 
in  an  action  to  foreclose  a  real  estate  mort- 
gage. Bruce  v.  Wanzer,  20  8.  D.  277,  105 
N.  W.  282. 

1.  Other  Records  <u  to  Land  Titles. 

336.  A  fee  book  kept  by  the  register  of 
deeds  irae  inadmissible  in  evidence  to  show 
to  whom  the  deed  was  returned  after  record- 
ing, for  the  purpose  of  proving  a  delivery  of 
the  deed,  as  such  record  is  not  required 
to  be  kept  by  the  register  under  the  Politi- 
cal Code,  §§  866-873  inclusive.  Davis 
T.  Davis,  —  S.  D.  — ,  124  N.  W.  715. 

337.  A  public  land  settler's  declaratory 
statement  is  admissible  to  show  the  date 
from  which  title  related,  though  it  recited 
a  settlement  ante-dating  the  opening  of  the 
country  to  settlement,  which  settlement, 
however  continued  till  the  counti7  was 
opened.  Redwater  Land  &  Canal  Co.  v. 
Reed.  —  S.  D.  — ,  128  N.  W.  702. 

m.  Statement  of  Taxpayer. 

Admissibility  of  assessment  roll,  see  infra, 
662. 

338.  In  an  action  to  enjoin  the  collection 
of  taxes  on  the  ground  that  the  property 
was  taxable  in  another  county,  the  sworn 
statement  of  the  plaintiff  to  the  assessor 
that  the  statement  covered  all  the  property 
taxable  in  that  county  is  inadmissible  to 
prove  that  it  included  property  taxable  in 
other  counties,  but  is  admissible  only  to 
show  the  amount  of  property  listed,  and 
what  it  was.  Morse  v.  Stanley  County,  — 
S.  D.  — ,  128  N.  W.  153. 

339.  A  statement  listing  property  with  as- 
sessors for  taxation  containing  the  usual 
affidavit  of  ownership,  made  by  one  against 
whom,  with  others,  a  judgment  had  been 
recovered,  is  inadmissible  in  an  action  by 
his  wife,  to  whom  the  property  had  been 
conveyed  before  the  recovery  of  such  judg- 
ment, against  the  sheriff  for  seizing  a  por- 
tion of  the  grain  raised  on  such  property 
nsder  an  execution  based  on  such  judgment, 
in  absence  of  affirmative  proof  that  the  wife 
had  knowledge  of  the  listing  of  the  prop- 
erty by  her  husband.  Aldous  v.  Olverson, 
17  S.  D.  190,  95  N.  W.  917. 

n.  BUU  and  Notes. 

Best  and  secondary  evidence  as  to,  see 
:         supra,  III. 

For  purposes  of  comparison,  see  infra,  372. 

Sufficiency  of  objection  to  admission  of,  in 
evidence,  see  Appeal  and  Error,  351. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 911,  918. 

See  also  supra,  335. 

340.  The  introduction  of  the  mortgage 
note  in  evidence  and  proof  of  thp  genuine- 
nessof  the  signatures  of  the  makers  is  es- 
sential to  a  recovery  in  an  action  to  fore- 


close the  mortgage.    Stoddard  v.  Lyon,  18 
S.  D.  207,  09  N.  W.  1116. 

341.  Notes  taken  by  an  agent  in  the  name 
of  his  principal  for  the  purchase  price  of  a 
machine  sold  without  authority,  of  which 
fact  the  principal  was  afterwards  informed, 
are  competent  evidence  bearing  on  the  ques- 
tion whether  there  was  a  ratification  of  the 
act  with  knowledge  of  all  the  material  facts. 
Bussell  v.  Waterloo  Threshing  Mach.  Co.  17 
N.  D.  248,  116  N.  W.  611. 

342.  In  an  action  on  a  promissory  note 
where  judgment  was  taken  by  default,  and 
where  the  fact  of  the  execution  of  the  note 
was  established  by  the  pleadings,  the  note 
was  properly  received  in  evidence  without 
proof  of  the  maker's  signature  and  as  its 
possession  by  the  plaintiff  was  prima  facie 
evidence  of  ownership,  the  judgment  in 
favor  of  the  plaintiff  was  proper.  Corson  v. 
Smith,  22  S.  D.  601,  118  N.  W.  706. 

343.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
§  633,  which  provides  that  "the  execution  of 
witnessed  instruments,  except  wills,  may  be 
proven  in  the  same  manner  as  the  execution 
of  unwitnessed  instruments,"  one  seeking 
to  enforce  the  payment  of  a  witnessed  note 
is  not  required  to  produce  the  subscribing 
witnesses  to  prove  the  execution  of  the  note. 
Mississippi  Lumber  &  Coal  Co.  v.  Kelly,  19 
8.  D.  577,  104  N.  W.  265,  0  A.  4  E.  Ann. 
Cas.  449. 

344.  The  provisions  of  8.  D.  Rev.  Civ. 
Code  §  976,  which  permits  proof  of  the  exe- 
cution of  an  instrument,  when  not  acknowl- 
edged to  be  made  by  the  party  executing  it, 
by  a  subscribing  witness  or  by  other  wit- 
nesses, in  cases  mentioned  in  §  978,  which 
section  permits  "the  execution  of  an  instru- 
ment to  be  established  by  proof  of  the  hand- 
writing of  the  party  and  of  a  subscribing 
witness,  if  there  is  one,"  in  certain  cases 
therein  specified,  do  not  apply  to  the  prov- 
ing of  the  execution  of  a  note  in  an  action 
to  enforce  the  collection  thereof,  as  such 
provisions  only  apply  to  instruments  to  be 
recorded;  hi  view  of  S.  D.  Code  Civ.  Proc. 
§  533,  which  provides  that  every  instrument 
in  writing  which  is  acknowledged  or  wit- 
nessed and  duly  recorded  or  duly  filed  for 
record,  is  admissible  in  evidence  without 
further  proof,  and  that  "the  execution  of 
witnessed  instruments,  except  wills  may  be 
proven  in  the  same  manner  as  the  execution 
of  unwitnessed  instruments."  Mississippi 
Lumber  &  Coal  Co.  v.  Kelly,  19  S.  D.  577, 
104  N.  W.  265,  9  A.  &  E.  Ann.  Cas.  449. 

345.  Where  a  note  is  found  in  a  room 
where  a  person  is  found  dead,  caused  by  vio- 
lence, and  such  note  is  in  the  handwriting  of 
the  deceased,  and  gives  dirctions  as  to  bur- 
ial and  other  matters,  such  note  is  compe- 
tent evidence  on  the  question  whether  the 
death  was  suicide  or  not.  Clemens  v.  Royal 
Neighbors,  34  N.  D.  116,  103  N.  W.  402,  8  A. 
&  E.  Ann.  Cas.  1111. 

o.  Life  Tahlea. 
See  also  infra,  769. 

346.  Tables  showing  the  expectancy  of  life 
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of  plaintiff  are  inadmissible  in  an  action  for 
personal  injuries,  where  there  is  no  proof 
that  the  injuries  are  permanent.  Tenney  t. 
Rapid  City,  17  S.  D.  283,  96  N.  W.  96. 

p.  Family  Bible. 
See  also  infra,  364. 

347.  A  family  Bible  formerly  belonging 
to  the  prosecutrix's  deceased  grandfather, 
in  which  the  latter  had  records  the  dates 
of  birth  of  his  own  children  and  also  of  the 
prosecutrix  and  her  brothers,  was  compe- 
tent evidence  of  the  prosecutrix's  age.  State 
V.  Hazlett,  14  N.  D.  490,  105  N.  W.  617. 

q.  Private  Letters. 

Introducing  entire  letter,  see  infra,  36S. 
For    purposes    of    comparison,    see    infra, 

370. 
See  also'supra,  320;   infra,  605,  614,  627, 

730,  815. 

348.  A  purported  copy  of  a  letter  written 
by  deceased  to  his  wife  and  found  among 
the  proofs  of  death,  is  inadmissible  in  an 
action  to  recover  upon  the  benefit  certifi- 
cate, either  as  a  record  or  as  evidence  giv- 
en on  the  coroner's  inquest.  Chambers  t. 
Modern  Woodmen,  18  S.  D.  173,  99  N.  W. 
1107. 

349.  Letters  written  by  the  plaintiff  to 
the  claim  agent  of  the  defendant,  a  com- 
mon carrier,  specifying  therein  by  items 
the  amount  of  injury  and  loss  to  the  prop- 
erty, claimed  by  the  plaintiff  to  have  oc- 
curred by  reason  of  the  negligence  of  the 
defendant,  are  proper  evidence  of  notice  of 
such  claim  to  the  defendant,  where  the  con- 
tract of  carriage  required  such  notice. 
Berry  v.  Chicago,  M.  &  St.  P.  R.  Co.  —  S. 
D.  — ,  124  N.  W.  859. 

350.  A  letter  of  directions  as  to  how  a 
mortgage  should  be  taken  and  disposed  of 
is  not  a  "written"  part  of  an  entire  instru- 
ment comprising  the  mortgage,  and  hence 
cannot  be  proved  to  impose  conditions  ex- 
trinsic to  the  mortgage.  Sargent  v.  Cooley, 
12  N.  D.  1,  94  N.  \V.  576. 
Identification. 

351.  Where  a  witness  testified  that  on  a 
certain  day  he  had  written  to  another  and 
had  received  a  letter  in  reply,  which  letter 
was  offered  in  evidence,  and  the  person 
who  it  was  alleged  had  written  it,  after- 
ward testified  that  he  had  received  a  letter 
from  the  former  and  had  written  a  reply 
to  it,  the  letter  was  sufficiently  identi- 
fied and  was  property  admitted.  Tilden 
V.  Smith,  —  S.  D.  — ,  124  N.  D.  841. 

352.  Although  the  statute  provides  no 
special  method  for  identifying  or  making 
a  letter  or  other  document  a  part  of  the 
deposition  of  a  witness,  it  must  be  in  some 
manner  attached  or  referred  to  therein,  or 
returned  therewith,  or  be  mentioned  in  the 
certificate  of  the  oflicer  before  whom  such 
deposition  was  taken.  Fountain  City  Drill 
Co.  V.  Lindquist,  22  S.  D.  7,  114  X.  W. 
1098. 

353.  Plaintiff  sold  defendant  some  farm 


machinery  to  be  shipped  according  to  con- 
tract on  a  certain  day  and  eighteen  days 
thereafter,  the  machinery  not  having  been 
shipped,  the  plaintiff  wrote  the  defendant 
asking  with  whom  they  were  to  load  the 
order  which  was  now  ready  to  go  forward, 
but  received  no  answer  and  wrote  again 
referring  to  the  former  letter.  Defendant 
answered  that  he  would  advise  as  soon  as 
he  found  out.  This  letter  was  not  authen- 
ticated by  the  witness  nor  marked  for  iden- 
tification. Held,  that  this  letter  was  not 
sufficient  to  show  a  waiver  of  the  right  to 
have  the  machinery  shipped  according  to 
the  terms  of  the  contract.  Fountain  City 
Drill  Co.  V.  Lindquist,  22  S.  D.  7,  114  N. 
W.  1098. 

Written  by  aoonaed. 
Admission    of,    as    self-crimination    of    ac- 
cused, see  Criminal  Law,  35. 

354.  A  letter  written  by  a  defendant 
while  in  jail  awaiting  trial,  asking  that 
a  certain  grip  be  sent  to  him  as  he  needed 
the  clothes  therein,  is  admissible  on  the 
trial  for  the  murder  of  defendant's  brother, 
alleged  to  have  been  committed  for  the  pur- 
pose of  procuring  insurance  money  and  re- 
ceiving the  beneht  of  the  provisions  of  de- 
ceased's will,  as  one  link  in  the  chain  of 
evidence,  where  other  evidence  shows  that 
the  valise  contained  insurance  policies  on 
the  life  of  deceased  to  defendant  as  bene- 
ficiary and  deceased's  will  made  in  favor 
of  defendant.  State  v.  Coleman,  17  S.  D. 
594,  98  N.  W.  175. 

r.  Records  of  Carriers. 

355.  On  a  prosecution  for  the  mainte- 
nance of  a  common  liquor  nuisance  receipts 
given  by  the  accused  to  the  railroad  freight 
agent  for  beer  received  are  competent  evi- 
dence as  admissions  against  him.  State 
V.  Tracy,  —  N.  D.  — ,  129  N.  W.  1033. 

356.  A  record  describing  articles  of  freight 
received  at  a  local  station,  billed  to  defend- 
ant and  another,  and  delivered  to  defend- 
ant, with  his  signature  acknowledging  re- 
ceipt of  such  articles,  is  competent  evidence 
tending  to  show  the  nature  of  the  articles 
so  receipted  for.  State  v.  Staber,  —  N.  D. 
— ,  129  N.  W.  104.  State  v.  Dahlquist,  17 
N.  D.  40,  115  N.  W.  81. 

357.  A  drayman,  authorized  in  writing 
by  the  defendant  to  receive  and  receipt 
for  freight  at  a  local  railway  station,  is 
an  agent  of  the  defendant  for  such  pur- 
poses; accordingly  held,  receipts  for 
freight,  belonging  to  the  defendant,  taken 
from  the  railway  station  by  a  drayman 
possessing  such  authority,  and  receipted 
for  by  him,  are  competent  evidence,  as 
tending  to  show  the  receipt  by  the  princi- 
pal of  the  articles  of  freight  described  in 
the  record  of  the  station,  containing  such 
receipts.  State  v.  Dahlquist,  17  N.  L>.  40, 
115  N.  W.  81. 

[Cited  in  note  in  131  Am.  St.  Rep.  308, 
309,  on  declarations  and  acts  of 
agents.] 

358.  A  record  of  the  local  railway  sta- 
tion, describing  outgoing  freight  delivered 
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to  it  bj  the  defendant,  which  record  is 
identified  by  the  station  agent,  who  testi- 
lies  tliat  he  received  the  information  as  to 
the  cliaracter  of  the  freight  so  shipped  as 
<le9cril)ed  in  the  record,  from  the  defendant, 
is  competent  evidence,  to  show  the  char- 
acter of  such  shipments.  State  v.  Dahl- 
quist,  17   N.  D.  40,   115  N.  W.  81. 

359.  The  records  of  a  local  railway  sta- 
tion, containing  receipts  signed  by  the  de- 
fendant and  others  signed  by  bis  agent 
and  a  description  of  outgoing  freight,  de- 
scribed to  the  agent,  and  shipped  by  the 
defendant,  are  competent  evidence,  tend- 
ing to  show  the  defendant  to  be  conduct- 
ing the  business  of  dealing  in  into.\icating 
liquors  or  beer  when  such  records  describe 
large  quantities  of  empty  beer  cases, 
bottles,  and  casks,  and  especially  when  the 
quantity  so  received  was  so  great  as  to 
render  it  impossible  for  the  defendant  to 
have  made  personal  use  of  it  during  the 
time  covered.  State  v.  Dablquist,  17  N.  D. 
40,  115  N.  W.  81. 

s.  Telegram*. 

360.  No  foundation  is  laid  for  the  admis- 
sion of  a  telegram  in  evidence,  where  there 
is  no  proof  of  its  authenticity,  except  that 
appearing  from  the  telegram  itself.  Rey- 
nolds V.  Hinriclis,  16  S.  D.  602,  94  N.  W. 
mi. 

[Cited  in  note  in  110  Am.  St.  Rep.  765, 
on  admissibility  of  telegrams  as  evi- 
dence.] 

t.  Memoranda. 

On  application    for   relief   from  judgment, 

see  Judgment,  215. 
Use  of  memorandum  to  refresh  recollection 

of  witness,  see  Witnesses,   IV.  c. 
See  also  infra  364. 

361.  A  memorandum  of  the  quantity  of 
wheat  delivered  at  an  elevator,  and  proved 
to  be  correct,  may  be  used  in  evidence  in 
an  action  against  the  elevator  company  for 
the  conversion  of  a  mortgaged  crop,  where 
the  opposing  attorney  admits  that  his  cli- 
ent is  unable  to  comply  with  a  notice  to 
produce  the  elevator  books  because  the 
same  have  been  destroyed.  La  Rue  v.  St. 
.\nthony  4  D.  Elevator  Co.  17  S.  D.  91, 
95  S.  W.  202. 

362.  A  memorandum  in  a  private  book 
of  a  third  person,  under  whom  a  purchas- 
er claims  title,  showing  the  execution  of  a 
deed  to  another  person,  is  inadmissible  as 
against  such  purchaser  unless  it  could  be 
shown  by  a  preponderance  of  the  evidence 
that  the  purchaser  had  seen  and  read  the 
memorandum  prior  to  his  purchase.  Grigs- 
by  V.  Wolven,  20  S.  D.  623,  108  N.  W.  250. 

363.  On  the  trial  of  a  prosecution  for  the 
crime  of  statutory  rape,  where  the  only 
issue  was  as  to  the  age  of  the  prosecutrix, 
a  written  memorandum  purporting  to  state 
the  names,  age,  and  sex  of  her  family  given 
to  one  by  her  father  some  ten  years  before, 
was  not  admissible  in  evidence  for  the  pur- 
pose of  proving  her  age.  State  v.  De 
Marias,  —  S.  D.  — ,  130  N.  W.  782. 


u.  Account  Bookt;  Entries. 

Admissibility   of   copies   as   best   evidence, 
see  supra,  254. 
Necessity  of  laying  foundation  for  second- 
ary evidence  as  to,  see  supra,  264. 

364.  A  summary  of  fees  received  by  a 
register  of  deeds,  which  he  keeps  in  a  mem- 
orandum of  miscellaneous  items  and  at  the 
end  of  the  month  transfers  to  a  book  called 
"reception  register,"  is  not  competent  evi- 
dence of  fees  so  received  by  him,  under  S. 
D.  Pol.  Code,  §  1828  which  provides  for 
an  itemized  account  to  be  kept  in  the  fee 
book.  Putnam  v.  Custer  County,  —  S.  D. 
— ,  127  N.  W.  641. 

V.  Putting  Entire  Writing  in  Evidence. 

Calling  out  entire  conversation,  see  infra, 
601. 

Bringing  out  entire  conversation  on  cross- 
examination,  see  Witnesses,  IV.  d,  5. 

365.  Where  defendant  in  an  action  for 
commissions  in  procuring  a  sale  of  real 
property  introduces  a  portion  of  a  letter 
in  evidence  to  show  negotiation  by  him 
with  the  purchaser  of  such  property,  plain- 
tiff may  introduce  the  remainder  of  the 
letter  to  prove  that  defendant  had  knowl- 
edge that  plaintiff  was  negotiating  with 
the  purchaser.  Reynolds  v.  Hinrichs,  16 
S.  D.  602,  94  N.  W.  694. 

w.  For  Purpose  of  Comparison. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror,  959. 

366.  Admittedly  genuine  writings  made 
since  the  one  alleged  to  have  been  forged 
are  admissible  for  purpose  of  comparison 
if  they  were  made  in  the  ordinary  course 
of  business.  Greenwald  v.  Ford,  21  S.  D. 
28,   109   N.   W.   516. 

367.  An  admittedly  genuine  writing  like 
others  relevant  to  the  case  but  disconnect- 
ed therefrom,  and  intended  solely  for  the 
purpose  of  basing  a  comparison  of  hand- 
writing by  the  jury  on  it,  is  properly  put 
in  evidence.  Cochrane  v.  National  Eleva- 
tor Co.  —  N.  D.  — ,  127  N.  W.  725. 

308.  Any  writings  admitted  in  evidence 
as  part  of  the  state's  case  against  a  de- 
fendant on  trial  for  murder,  may  be  used 
for  purposes  of  comparison  after  being 
proved  or  admitted  to  be  genuine.  State 
V.  Coleman,  17  S.  D.  594,  98  N.  W.  175. 

369.  The  rule  against  admission  of  ir- 
relevant papers  for  the  purpose  of  compar- 
ing handwriting  excepts  those  that  arc  nil- 
mittedly  genuine  or  indisputable  by  the 
other  party  or  which  cannot  raise  any  col- 
lateral issues.  Cochrane  v.  National  Ele- 
vator Co.  —  N.  D.  — ,   127   N.   W.  72.3. 

370.  A  letter  written  by  defendant  wliil-* 
in  jail  awaiting  trial  and  given  to  one  of 
the  prison  guards  for  delivery,  which  the 
defendant's  sister  and  brother  swear  to  be 
in  the  handwriting  of  defendant,  is  ad- 
missible in  evidence  as  the  genuine  hand- 
writing of  defendant  for  purposes  of  cum- 
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parison.    State  t.  Coleman,  17  S.  D.  594,  98 

N.  W.  175. 

[Cited  in  note  in  18  L.R.A.(KS.)  623, 
on  admisaion  of  a  document  not  oth- 
erwise relevant  as  standard  of  com- 
parison of  handwriting.] 

371.  An  answer  in  an  action  on  a  note 
against  the  maker  thereof  wherein  the  gen- 
uineness of  the  signature  is  denied,  is  ad- 
missible in  evidence  after  the  defendant  ad- 
mits his  signature  thereto,  to  be  used  as 
a  standard  of  comparison  with  the  disputed 
signature  on  the  note.  Mississippi  Lumber 
A  Coal  Co.  V.  Kelly,  10  S.  D.  677,  104  N. 
W.  266,  0  A.  &  E.  Ann.  Cas.  449. 

[Cited  in  note  in  18  L.R.A.(N.S.)  623, 
on  admission  of  a  document  not  oth- 
erwise relevant  as  standard  of  com- 
parison of  handwriting.] 

372.  Checks  drawn  in  favor  of  the  pur- 
ported maker  of  a  note,  and  subsequently 
returned  to  the  drawer  with  the  signature 
of  such  maker,  purporting  to  be  his,  in- 
dorsed thereon,  are  inadmissible  in  evi- 
dence in  an  action  on  such  note  against  the 
maker  thereof  who  denies  the  signature 
thereon,  as  standards  of  comparison  with 
the  disputed  signature  on  the  note,  where 
the  drawer  never  saw  the  maker  write  and 
had  no  other  knowledge  of  his  signature. 
Mississippi  Lumber  ft  Coal  Co.  v.  Kelly,  19 
S.  D.  577,  104  N.  W.  265,  9  A.  ft  £.  Ann. 
Cas.  440. 

z.  Miaeellaneous, 

Admissibility  of  blank   receipt,   see   infra, 

668. 
Prejudicial   error   as   to,   see   Appeal   and 

Error,  900. 
See  also  infra,  732,  780. 

373.  A  receipted  bill  for  liquor  sold  by 
the  other  partner  in  a  firm  of  druggists  in- 
dicted together  for  liquor  selling,  is  inad- 
missible in  evidence  against  the  partner 
who  gave  the  receipt,  it  not  being  shown 
that  he  was  in  any  way  implicated  in  the 
sale.  State  v.  Burns,  —  S.  D.  — ,  126  N. 
W.   572. 

374.  Exhibit  C,  being  a  contract  entered 
into  by  plaintiff  and  the  persons  whom  he 
had  procured  to  purchase  the  property, 
setting  forth  the  terms  of  the  purchase,  was 
properly  admitted  in  evidence,  in  an  action 
by  a  real-estate  broker  for  commissions, 
to  prove  fact  that  plaintiff  had  procured 
a  purchaser  for  the  land.  Kepner  v.  Ford, 
16  N.  D.  50,  111  N.  W.  619. 

375.  Plaintiff  sued  to  recover  a  commis- 
sion earned  under  a  contract  with  defend- 
ant in  finding  purchasers  for  defendant's 
land.  The  contract  was  offered  in  evi- 
dence by  plaintiff,  and  defendant  objected 
to  its  reception  upon  the  grounds  that  it 
is  not  a  contract  between  the  parties,  plain- 
tiff not  having  signed  it;  and  that  it  is 
too  indefinite  and  uncertain,  and  should 
be  first  reformed.  Held,  that  the  trial 
court  properly  overruled  this  objection, 
where  the  contract  clearly  expressed  the  in- 
tention of  the  parties,  though  it  was  im- 


perfect in  form.     Kepner  v.  Ford,  10  N. 

D.  60,  111  N.  W.  619. 

[Cited  in  note  in  0  L.R.A.(K.S.)  034, 
on  necessity  that  authority  of  agent 
to  purchase  or  sell  realty  be  written 
to  enable  him  to  recover  compensa- 
tion. 

376.  A  written  contract  between  the  own- 
er of  land  and  another,  is  admissible,  on 
the  part  of  the  owner,  in  an  action  against 
him  by  a  bioker  to  recover  commissions 
for  selling  such  land,  for  the  purpose  of 
showing  the  precise  nature  of  the  transac- 
tion between  such  party  and  the  owner, 
where  the  broker  alleges  that  such  other 
party  was  the  agent  of  the  defendant,  and 
as  such  was  authorized  to  enter  into  a  eon- 
tract  with  him  to  procure  a  purchaser. 
Quale  V.  Hazel,  19  S.  D.  483,  104  N.  W. 
215. 

377.  Medical  examination  sheets  and  cer- 
tificates, application  for  insurance,  and 
will  of  defendant,  are  admissible  on  the 
trial  of  an  indictment  for  the  murder  of 
defendant's  brother,  alleged  to  have  been 
committed  to  procure  insurance  money  and 
the  benefit  of  the  provisions  of  deceased's 
will,  for  the  purpose  of  sustaining  the 
state's  theory  that  defendant  applied  for 
insurance  for  the  purpose  of  inducing  his 
brother  to  make  application  and  made  a 
will  bequeathing  insurance  money  to  his 
brother  for  the  purpose  of  including  de- 
ceased to  make  a  similar  provision  for  de- 
fendant. State  v.  Coleman,  17  8.  D.  694, 
98  N.  W.  175. 

Statement  of  elaim. 

378.  A  sworn  statement  in  the  nature  of 
a  claim  for  damages  for  injuries  sustained 
upon  a  defective  sidewalk  which  had  been 
presented  to  the  city  council,  is  not  admis- 
sible upon  trial  of  the  action  to  show  non- 
payment, in  absence  of  any  statute  requir- 
ing presentation  to  the  city  council  of 
claims  for  damages.  Fallon  v.  Rapid  City, 
17  S.  D.  570,  97  N.  W.  1009. 
Pre-emption  proof. 

379.  Where  one  of  the  material  issues 
of  fact  in  an  action  to  determine  irriga- 
tion rights,  was  the  date  of  the  location 
of  the  plaintiiTs  alleged  water  right, 
copies  of  the  pre-emption  proof,  received 
in  connection  with,  and  as  a  part  of  the- 
plaintiff's  locator's  cross-examination,  were 
admissible  as  tending  to  prove  a  date  later 
than  that  stated  by  the  witness,  he  having 
fixed  the  date  by  reference  to  the  time  of 
his  settlement.  Redwater  Land  &  Canal 
Co.  v.  Reed,  —  S.  D.  — ,  128  N.  W.  702. 
Petition  for  Tacatlon  of  town  site. 

380.  A  petition  to  have  a  plat  or  town 
site  vacated,  with  notice  of  application  and 
affidavit  of  due  publication,  to  which  is 
attached  the  court's  judgment  vacating 
said  site,  are  admissible  in  evidence  to  show 
that  the  premises  contained  in  such  plat 
were  not  within  a  town  plat  at  a  date  sub- 
sequent thereto.  Nichols  ft  S.  Co.  v.  Cun- 
ningham, 16  S.  D.  475,  94  N.  W.  389. 
By-lairs  of  fraternal  society. 

381.  By-laws  of  a  fraternal  insurance  so- 
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«iety  are  admisaible  though  in  an  amended 
death  form  which  became  effective  after  tlie 
death  of  the.  member,  if  they  are  substan- 
tially the  same  or  if  they  make  provision 
which  might  have  related  back  to  rectify 
a  misstatement  made  by  insured  as  to  his 
age.  Erickson  t.  Ladies  of  the  Maccabees, 
—  S.  D.  — ,  126  N.  W.  259. 

Kewspaper    olipplmg. 

382.  A  clipping  from  a  newspaper  in 
which  one  of  the  defendants  is  named  as 
the  president  of  a  designated  company  is 
no  evidence  of  the  fact  that  he  was  ever 
president  of  such  company.  Miller  v.  Unit- 
ed States,  60  C.  C.  A.  399,  133  Fed.  337. 


V.  Dbkonstbativs     EviDBnoK;     Abticiks 
AKD  Thimos;  Photograph. 

Estoppel  to  object  on  appeal  to  direction 
of  jury's  attention  to  child  in  bastardy 

?roceeding8,    see    Appeal    and    Error, 
89. 
Prejudicial  error  as  to  admission  of  evi- 
dence based   on  experiments,   see  Ap- 
peal and  Error,  921. 
Unauthorized  view  as  ground  for  new  trial, 

see  New  Trial,  42,  120. 
See  also  infra,  766. 

383.  Evidence  of  the  abilitv  of  a  witness 
to  hear  a  whistle  in  the  yards  was  not  ad- 
missible where  the  conditions  were  not 
shown  to  have  been  the  'same.  Davy  v. 
Great  Northern  R.  Co.  —  N.  D.  — ,  128 
N.  W.  311. 

Artleles  obtained  on  nnlairfiil  aearoli 
varraat. 

384.  In  a  prosecution-  for  selling  intoxi- 
cating liquors  without  a  license,  a  quantity 
of  intoxicating  liquors  consisting  of  whis- 
ky and  wines,  in  jugs  and  barrels  partial- 
ly filled,  and  pint  and  quart  bottles,  were 
properly  received  in  evitlence,  although  ob- 
tained on  a  search  warrant  illegally  issued. 
State  ▼.  Madison,  23  S.  D.  684,  122  N.  VV. 
647. 

Articles  fonnd  bjr  means  of  confes- 
sion. 

Weight  of,  see  infra,  871. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 916. 

Mew  trial  because  of  discovery  of,  see  New 
Trial,  63. 

385.  On  a  trial  for  murder,  certain  ar- 
ticles of  clothing  described  by  the  accused 
in  his  confession  and  found  by  the  of- 
ficer having  them  in  custody,  were  admis- 
sible in  evidence  to  corroborate  the  confes- 
sion. State  V.  Landers,  21  S.  D.  606,  114 
N.  W.  717. 

386.  Defendant's  confession  and  his  ad- 
miuions  having  been  properly  admitted, 
there  was  no  error  in  admitting  a  certain 
coat  and  other  articles  of  clothing  found 
b^  the  sheriff  at  a  place  to  which  he  was 
duected  by  the  defendant.  State  v.  Vey, 
21  8.  D.  612,  114  N.  W.  719. 


[Cited  in  note  in  136  Am.  St.  Rep.  150, 
on    admissibility    of    evidence    wrong- 
fully obtained.] 
Photocraphs. 

387.  Photographs,  duly  verified,  are  ad- 
missible in  evidence  as  aids  to  the  jury  in 
arriving  at  an  understanding  of  the  evi- 
dence, or  of  the  situation  or  condition  or 
location  of  objecto  or  premises,  material 
and  relevant  to  the  issues.  Higgs  v.  Min- 
neapolis, St.  P.  &  St.  Ste.  M.  R.  Co.  16  N. 
D.  446,  15  L.R.A.(N.S.)  1162,  114  N.  W. 
722,  15  A.  ft  E.  Ann.  Caa.  97. 

388.  Photographic  reproductions  of  por- 
tions of  enlistment  papers  in  the  British 
irmy  were  properly  received,  with  respect 
to  the  dates  of  a  soldier's  enlistment  and 
desertion,  where  the  originals  could  not  be 
produced,  and  photographer  taking  them 
was  qualified  and  competent,  and  he  testi- 
fies that  he  took  true  and  correct  negatives 
of  the  original  records,  and  that  the  photo- 
graphs were  correct  and  exact  photographs 
of  the  originals.  Re  McClellau,  20  S.  D. 
498,  107  N.  W.  681. 


VI.  Pabol  and  Exnunsio  Evidkkoi  Con- 

OEBNINO    WBITINGB. 

a.  In  Oeneral. 

Admissibility  of  parol  evidence  as  best  or 
secondary  evidence,  see  supra.  III. 

As  to  oral  contracta  generally,  see  Con- 
tracto,  I.  e. 

Merger  of  oral  into  written  contract,  see 
Ctontracts,  III. 

389.  Extrinsic  evidence  is  not  admissible 
to  supply  fundamental  deficiencies  in  a 
contract.  Chambers  v.  Roseland,  21  S.  D. 
298,  112  N.  W.  148. 

300.  Parol  evidence  is  not  admissible  to 
show  that  a  contract  is  different  from 
that  contained  in  the  accepted  order. 
Reeves  ft  Co.  v.  Bruening,  13  N.  D.  157,  100 
N.  W.  241. 

391.  The  form  of  a  conveyance  is  not 
controlling,  and  parol  evidence  is  admissi- 
ble to  show  the  real  a<;reement.  Miller  t. 
Smith,  —  N.  D.  — ,  126  N.  W.  499. 

b.  Receipts. 

Admissibility  of  receipt  in  evidence,  see 
supra,  373. 

392.  It  is  error  to  allow  a  soliciting 
agent  of  a  life  insurance  company  to  tes- 
tify that  a  receipt,  which  he  bad  declared 
in  writing  was  a  binding  receipt,  making 
insurance  in  force  from  the  date  of  the  ap- 
plication therefor,  was  not  in  fact  a  bind- 
ing receipt  and,  in  effect,  that  the  state- 
ments therein  were  not  true,  as  this  was 
permitting  the  witness  to  contradict  a  writ- 
ten instrument  signed  by  himself,  within  the 
prohibition  of  S.  D.  Rev.  Civ.  Code,  §  1239, 
declaring  that  the  execution  of  a  contract 
in  writing  supersedes  all  the  oral  negotia- 
tions or  stipulations  concerning  ite  matter, 
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which  proceeded  or  accompanied  the  execu- 
tion of  the  instrument.     Bowen  v.  Mutual 
L.  Ins.  Co.  20  S.  D.  103,  104  N.  W.  1040. 
(Cited  in  note  in  16  L.R.A.(N.S.)    1185, 
on  parol-evidence  rule  as  to  varying  or 
contradicting  written  contracts,  as  af- 
fected by  doctrine  of  waiver  or  estop- 
pel as  applied  to  insurance  policies.] 

c.  Prior  and  Collateral  Parol  Agreements. 
See  also  infra,  407. 

393.  To  justify  the  admission  of  a  pa- 
rol promise  by  one  of  the  parties  to  a  writ- 
ten contract  on  the  ground  that  it  is  col- 
lateral, the  promise  must  relate  to  a  sub- 
ject distinct  from  that  to  which  the  writ- 
ing relates.  Johnson  v.  Kindred  State 
Bank,  12  N.  D.  330,  96  N.  W.  588. 

394.  Where  a  written  contract  purports 
upon  its  face  to  contain  the  whole  con- 
tract of  the  parties,  parol  evidence  cannot 
be  received  to  add  to  its  terms,  but  if  it  ap- 
pears from  the  writing  itself  that  the  whole 
agreement  was  not  reduced  to  writing,  and 
that  the  writing  is  incomplete  to  express 
the  entire  agreement,  then,  on  proper  allega- 
tions, the  parol  part  of  the  contract  may 
be  proven.  Johnson  v.  Kindred  State 
Bank,  12  N.  D.  338,  96  N.  W.  588. 
Warranty. 

396.  A  written  warranty  of  the  quality 
of  an  article  cannot  be  enlarged  by  proof 
of  parol  warranties  of  quality  made  biefore 
the  written  warranty  was  made.  Hough- 
ton Implement  Co.  v.  Doughty,  14  N.  D. 
331,  104  N.  VV.  616. 
Sale  by  sample. 

396.  Under  a  written  contract  of  sale  of 
machinery,  specifying  the  terms  and  con- 
ditions of  the  contract,  a  sale  by  sample 
cannot  be  shown.  Dowagiac  Mfg.  Co.  v. 
Mahon,  13  N.  D.  516,  101  N.  W.  903. 

[Cited  in  note  in  19  L.R.A.(N.S.)  1199, 
on  right  to  show  parol  warranty  in 
connection  with  contract  of  sale  of  per- 
sonalty.] 

Bills  and  notes. 

397.  Oral  testimony  is  admissible  to 
show  facts  occurring  on  a  presentment  of  a 
note  for  payment  which  are  not  stated  in 
the  notary  public's  certificate  of  present- 
ment. Nelson  v.  Groudahl,  13  N.  D.  363, 
100  N.  W.  1093. 

398.  Parol  evidence  is  inadmissible  in  an 
action  against  a  surety  on  a  note,  to  show 
that  he  signed  the  note  under  an  agreement 
by  which  the  payee  promised  to  satisfy 
the  debt  by  proceeding  on  a  chattel  mort- 
gage given  by  the  maker  before  bringing 
an  action  against  the  surety,  made  in  con- 
sideration of  the  transfer  by  the  surety  to 
the  maker  of  the  note  of  the  former's  in- 
terest in  a  firm  composed  of  such  surety 
and  the  maker  under  Comp.  Laws,  1887, 
.;  3545,  which  provides  that  "the  execu- 
tion of  a  contract  in  writing  supersedes  all 
i/ral  negotiulions  or  stipulations  concern- 
ing its  matter,  which  preceded  or  accom- 
panied  the   execution   of   the   instrument." 


Anderson  ▼.  Matheny,  17  S.  D.  225,  95  N. 
W.  911. 

399.  A  notary  public's  testimony  that 
he  invariably  presented  notes  for  payment 
at  the  place  where  they  were  made  payable, 
is  admissible  to  establish  the  place  of  pre- 
sentment, where  the  notary's  certificate  of 
protest  fails  to  show  the  place  of  present- 
ment, and  the  notary  has  no  independent 
recollection  of  the  specific  presentment  evi- 
denced by  his  certificate.  Nelson  v.  Gron- 
dahl,  13  N.  D.  363,  100  N.  W.  1093. 

d.  Collateral  or  Other  Writings. 

400.  In  an  action  upon  a  promise  to  pay 
another's  account,  a  contract  between  the 
debtor  and  his  vendee,  guaranteed  by  the 
defendant  and. one  between  the  debtor  and 
the  defendant  by  which  defendant  bound 
himself  to  pay  for  goods  covered  by  this  ac- 
count, were  admissible  in  evidence  against 
defendant  for  the  purpose  of  construing  his 
alleged  guaranty  and  the  relations  existing 
between  the  various  parties,  under  S.  D. 
Rev.  Civ.  Code,  §  1256,  providing  that  a 
contract  may  be  explained  by  reference  to 
the  circumstances  under  which  it  was  made 
and  the  matter  to  which  it  relates.  Grim- 
srud  Shoe  Co.  v.  Jackson,  22  S.  D.  114,  115 
N.  W.  666. 

e.  Subsequent    Changes. 

401.  It  is  competent  for  the  plaintiff 
failing  to  show  a  legal  demand,  protest, 
and  notice  in  an  action  against  the  indor- 
ser  of  a  promissory  note,  to  show  a  subse- 
quent waiver  by  parol.  Dewey  v.  Sibert, 
21  S.  D.  480,  113  N.  \V.  721,  16  A.  &  E. 
Ann.   Cas.    151. 

402.  Parol  evidence  is  not  admissible  to 
show  that  the  terms  of  a  lease  of  land,  pro- 
viding for  the  payment  of  a  specific  sum 
as  annual  rent,  where  changed  so  as  to 
provide  for  payment  of  a  less  sum,  as  such 
parol  testimony  would  defeat  the  operation 
of  the  written  lease  in  part.  Merchants' 
State  Bank  v.  Ruettell,  12  N.  D.  519,  97 
N.  W.  853. 

f.  Fraud;   Mistake;  Omissions. 

Fraud. 

Sufiiciency  of  evidence  as  to,  see  infra,  XL 
b. 

403.  Evidence  tending  to  prove  fraud  in 
obtaining  a  written  instrument  is  always 
admissible,  not  for  the  purpose  of  varying 
or  contradicting  the  terms  of  the  instru- 
ment, but  to  prove  that  such  instrument  has 
no  legal  existence  or  binding  effect.  Roch- 
ford  V.  Barrett,  22  S.  D.  83,  115  N.  W.  5•^Z. 

404.  It  was  competent  for  the  defendant 
to  show  the  inducement  held  out  to  him 
by  the  plaintiff  resulting  in  the  execution 
of  a  written  contract  of  agency  for  the  sale 
of  the  plaintiff's  remedies,  to  show  that 
he  was  not  to  pay  for  the  remedies  until 
they  were  sold,  though  a  clause  in  the  con- 
tract provided  that  the  defendant  should 
pay  the  wholesale  pric€  of  them  upon  de- 
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mand,  where  the  defendant  could  not  un- 
derstand English,  and  relied  upon  the 
statements  of  the  plaintiff's  agent  making 
these  inducements.  Sioux  Remedy  Co.  v. 
I.indgren,  —  S.  D.  — ,  130  N.  W.  49. 

405.  In  an  action  by  the  indorsee  of  a 
promissory  note,  the  defendant  setting 
up  the  defense  of  fraud  in  the  obtaining 
of  such  note,  evidence  is  admissible  that 
the  agents  of  the  payee  induced  defendant 
to  become  the  county  agent  of  the  payee 
for  the  sale  of  a  machine  manufactured  by 
the  payee,  and  as  a  guaranty  of  good  faith 
on  his  part  induced  him  to  give  his  note 
for  $300,  -which  was  not  to  be  negotiated 
but  put  in  a  bank  to  be  designated  by  the 
defendant,  that  he  would  be  compensated 
out  of  the  commissions  received  from  the 
appointment  of  township  agents,  that  the 
note  given  was  negotiated  in  violation  of 
the  agreement  and  no  further  part  of  the 
contract  performed.  Rochford  v.  Barrett, 
■22  S.  D.  83,  115  N.  W.  522. 

400.  In  an  action  to  recover  the  amount 
of  promissory  notes  given  in  payment  of  a 
threshing  machine,  evidence  of  the  agree- 
ment and  representations  made  by  derend- 
ant's  agent  as  to  the  quality  of  the  machine 
made  prior  to  the  execution  of  the  contract 
was  admissible  where  the  written  contract 
contained  no  particular  description  of  the 
machinery  to  be  furnished,  the  object  being 
to  show  that  the  contract  was  induced  by 
falsely  representing  the  quality  of  the  ma- 
chine to  be  purchased.  Rectenbaugh  v. 
Xorthwestern  Port  Huron  Co.  22  S.  D.  410, 
118  N.  W.  697. 

407.  In  an  action  by  the  holder  of  a 
promissory  note,  parol  evidence  of  conver- 
sations between  the  maker  and  agents  of 
the  payee  regarding  representations  made 
to  induce  the  giving  of  the  notes,  in  as  far 
as  it  related  to  conversations  preceding  the 
contracts  in  consideration  of  which  the 
notes  were  given  was  inadmissible,  but  in  as 
far  as  it  had  any  tendency  to  disclose  any 
fraudulent  enterprise  on  the  part  of  the 
paree  it  was  admissible.  American  Nat. 
Bank  v.  Lundy,  —  N.  D.  — ,  129  N.  W.  99. 
Mistake;  omission. 

Sufficiency  of  evidence  of  mistake,  see  in- 
fra, 992. 

408.  Where  a  mistake  has  been  made  in 
omitting  certain  terms  of  a  written  con- 
tract therefrom,  oral  evidence  is  admissible 
to  prove  the  same  in  an  action  for  reforma- 
tion. Hughes  V.  Payne,  22  S.  D.  293,  117 
N.  W.  363. 

409.  In  an  action  to  enforce  the  specific 
performance  of  a  written  contract  between 
the  parties  for  the  sale  of  land  where  a 
defense  is  interposed  showing  a  mistake 
in  the  drawing  up  of  the  contract,  in  that  a 
reservation  showing  that  the  grantor  re- 
served his  rights  in  the  river  adjoining  the 
land  and  the  bed  thereof,  was  omitted  from 
the  contract,  evidence  tending  to  prove 
such  an  agreement  between  the  parties  in 
reference  to  the  land  extending  under  the 
riTer  was  properly  admitted.  Tossini  v. 
Donahue,  22  S.  D.  277,  117  N.  W.  148. 

410.  Parol  evidence  is  inadmissible  that 


Dahlen  township  embraced  a  specified  sur- 
veyed government  township  and  range,  for 
the  purpose  of  curing  a  defect  in  the 
assessment  of  certain  property  in  such 
township  in  failing  to  designate  the  town- 
ship or  range  in  which  sucn  property  was 
located.  Paine  v.  Germantown  Trust  Co. 
69  C.  C.  A.  303,  136  Fed.  527. 

g.  Condition;  Trust. 

411.  Under  the  common  rule  voiced  by  N. 
D.  Rev.  Codes  1899,  §§  3517,  3890.  parol 
evidence  offered  to  establish  an  agreement 
was  inadmissible  to  defeat  or  to  establish 
any  conditions  not  found  in  a  mortgage 
which  was  delivered  to  the  mortgagee. 
Sargent  v.  Cooley,  12  N.  D.  1,  94  N.  W. 
576. 

412.  Where  the  plaintiff  sold  a  stock  of 
merchandise  to  the  defendants  for  $1,100 
to  be  paid  on  or  before  five  years  from 
date  of  sale  with  interest  at  the  rate  of 
eight  per  tent,  and  the  defendants  conveyed 
to  the  plaintiff's  son  land,  subject  to  a 
mortgage  of  $600,  for  the  use  and  bene4t  of 
the  plaintiff,  the  latter  to  pay  taxes  and 
the  former  to  pay  the  interest  on  the  mort- 
gage, and  the  defendants  to  sell  the  land  for 
the  plaintiff  for  the  sum  stated,  within 
five  years,  warranting  that  it  would  be  so 
sold  for  the  sum  stated,  the  plaintiff  could 
not  introduce  oral  proof  to  show  that  such 
deed  to  the  plaintiff's  son  was  a  mortgage 
to  secure  the  purchase  price  of  the  stock, 
and  that  the  son  held  it  in  trust  for  the 
defendant  and  plaintiff.  Gardner  v.  Welch, 
21  S.  D.  151,  110  N.  \V.  110. 

413.  Where,  on  the  dissolution  of  a  part- 
nership, a  written  agreement  was  drawn 
up  wherein  plaintiff  agreed  to  deed  by  quit- 
claim to  defendant  a  certain  tract  of  land 
in  consideration  of  the  assignment  to  him 
of  all  defendant's  interest  in  the  partner- 
ship evidence  of  a  parol  agreement  executed 
at  the  same  time  that  the  deed  was  not 
to  be  delivered  to  defendant  until  be  turned 
over  certain  books,  papers,  notes,  tools 
and  all  his  interest  pertaining  to  the  part- 
nership, was  admissible  in  an  action  to 
cancel  of  record  such  deed,  as  such  parol 
agreement  was  not  a  contradiction  or  modi- 
fication of  the  written  contract,  as  the 
the  written  contract  made  no  provision 
for  the  time  or  the  conditions  upon  which 
the  deed  was  to  be  delivered.  Schmidt  v. 
Musson,  20  S.  D.  389,  107  N.  W.  367. 

h.  Delivery. 
See  also  supra,  413. 

414.  Evidence  to  show  that  a  written 
contract  was  never  in  fact  legally  delivered, 
does  not  come  within  the  rule  against  the 
admissibility  of  parol  evidence  to  vary  a 
written  contract,  even  though  it  may  also 
tend  to  vary  it.  Koester  v.  Northwestern 
Port  Huron  Co.  —  S.  D.  — ,  324  N.  W.  740. 

415.  Parol  evidence  is  always  admissible 
to  show  that  a  real  estate  mortgage  was 
not  delivered,  and  such  evidence  is  not 
open   to   the   objection  that   it  contradicts 
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or  varies  the  terms  of  the  instrument. 
Where,  however,  a  delivery  is  shown  to 
have  been  made,  the  mortgage,  under  Rev. 
Codes  1899,  §  3517,  takes  effect  freed  from 
all  conditions  upon  which  the  delivery  was 
made.  Sargent  v.  Cooley,  12  N.  D.  1,  94. 
N.  W.  576. 

i.  To  Ewplai»  Termt. 

416.  The  register  of  the  land  office  may, 
on  a  prosecution  for  subornation  of  per- 
jury in  procuring  persons  who  have  agreed 
to  convey  to  defendants  land  entered  by 
them  under  the  homestead  law  to  make 
affidavit  that  such  entries  were  not  made 
for  the  benefit  of  any  other  persons,  show 
b^  parol  the  meaning  of  abbreviated  nota- 
tions on  the  tract  iKiok  kept  by  him,  for 
the  purpose  of  showing  that  the  lands  en- 
tered were  subject  to  homestead  entry,  un- 
der U.  8.  Bev.  Stat.  §  2291,  U.  S.  Comp. 
Stat.  1901,  p.  1391,  requiring  him  to  "note" 
all  applications  for 'land  on  the  tract  books 
of  his  office,  and  to  keep  a  register  of  all 
such  entries  and  make  return  thereof  to 
the  general  land  office.  Numberger  v. 
United  States,  84  C.  C.  A.  377,  166  Fed. 
721. 

J.  As  to  Intention. 

Presumption   and  burden  of  proof  as  to, 

see  supra,  II.  e,  7;  11. 
Sufficiency  of  evidence  as  to,  see  infra,  873. 
Expert  evidence  as  to,  see  infra,  VII.  e. 
Admissibility  of  evidence  as  to,  generally, 

see  infra,  X.  e,  3. 
Bee  also  supra,  171. 

417.  Where  the  surety  in  his  answer  in 
an  action  upon  an  indemnity  contract,  does 
not  allege  fraud,  or  mistake,  or  any  other 
defense  except  the  failure  of  consideration, 
he  cannot  be  permitted  to  vary  the  terms 
of  the  instrument  by  parol  testimony,  by 
showing  that  he  thought  that  he  was  sign- 
ing another  kind  of  an  instrument.  Bower 
V.  Jones,  —  S.  D.  — ,  128  N.  W.  470. 

418.  In  an  action  for  the  price  of  medi- 
cines it  was  competent  for  the  defendant 
to  show  that  he  was  a  shoemaker,  and  that 
the  plaintiff  asked  permission  through  its 
agent,  to  place  a  cabinet  of  medicine  m  his 
shop  and  gave  him  a  contract  authorizing 
him  to  sell  the  medicines,  receiving  for  his 
compensation  the  profits  he  mi);ht  derive 
from  the  sales  of  the  same,  and  that  he  was 
informed  by  the  agent  that  he  was  not  re- 
quired to  pay  for  the  medicines  consigned 
to  him  until  the  same  were  sold,  although 
the  written  contract  which  was  signed  pro- 
vided that  he  should  pay  on  demand  the 
wholesale  price  of  the  medicines;  for  the 
contract  being  one  of  agency,  it  was  com- 
petent to  show  that  the  contract  did  not 
show  the  real  intention  of  the  parties,  un- 
der S.  D.  Civ.  Code,  §  1249,  and  to  give 
effect  to  repugnant  clauses  under  §  1261. 
Sioux  Remedy  Co.  v.  Lindgren,  —  S.  D. 
— ,  130  N.  W.  49. 


Of  testator. 

419.  Where  an  executrix  is  sued  for 
money  loaned  decedent,  parol  testimony  is 
admissible  that  decedent  made  a  part  pay- 
ment of  the  indebtedness  with  the  inten- 
tion of  renewing  the  debt.  Gaffney  ▼. 
Mentele,  23  S.  D.  38,  119  N.  W.  1030. 

420.  A  residuary  clause  of  a  will  ex- 
pressly excepting  crops  of  a  given  year  and 
certain  realty  already  given,  and  stating 
that  the  realty  to  pass  by  it  "so  far  as 
I  am  able  to  remember  at  this  time"  was 
several  described  tracts,  was  not  open  to 
explanation  by  extrinsic  evidence  as  to 
what  he  had  and  intended  to  pttss.  Bock 
v.  Zimmerman,  —  S.  D.  — ,  126  N.  W. 
265. 

421.  A  will  giving  crops  specifically,  then 
other  bequests  of  money  and  then  provid- 
ing that  "so  much  of  my  personalty  as  is 
necessary  to  complete  the  payment  of  said 
legacies  and  bequests  .  .  .  shall  be 
used"  for  that  purpose,  admits  of  no  evi- 
dence that  testator  wished  the  specifle 
legacy  not  to  abate  for  the  others.  Rock 
v.  Zinunerman,  —  S.  D.  — ,  126  N.  W. 
265. 

422.  Parol  evidence  is  admissible  to  es- 
tablish the  intent  of  the  testator  and 
bring  the  will  within  the  exception  in  N. 
D.  Rev.  Codes  1905,  §  6119,  providing  that 
an  omitted  child  shall  take  as  if  the 
parent  died  intestate  unless  it  appears 
that  such  omission  was  intentional.  Schultz 
V.  Schultz,  —  N.  D.  — ,  125  N.  W.  656. 
Absolute  deed  or  mortgage. 

423.  An  instrument  in  form  of  a  deed 
may  be  proved  by  oral  testimony  to  be  a 
mortgage  between  the  parties  and  all  others 
with  knowledge  of  its  purpose.  Omiie  v. 
O'Toole,  16  N.  D.  126,  112  N.  W.  677. 

424.  A  deed,  absolute  in  form  and  with- 
out limitations  or  qualifications  and  con- 
taining covenants,  cannot  be  contradicted 
by  parol  evidence  as  to  the  intention  of 
the  parties  as  to  the  interest  to  be  con- 
veyed. Bernardy  v.  Colonial  &  U.  S.  Mortg. 
Co.  20  S.  D.  193,  105  N.  W.  737. 

425.  The  South  Dakota  Code  provides 
that  every  transfer  of  an  interest  in  prop- 
erty '.  .  .as  security  for  the  perform- 
ance of  another  act  is  to  be  deemed  a  mort- 
gage; parol  proof  is  admissible  to  show 
the  intention  of  the  parties  as  to  the  in- 
terest intended  to  be  conveyed  by  a  deed 
which  purports  to  convey  a  title  in  fM 
simple  and  is  without  limitations  or  quali- 
fications and  is  free  from  all  ambiguity. 
Bernardy  v.  Colonial  &  U.  S.  Mortg.  Co. 
20  S.  D.  193,  105  N.  W.  737. 

k.  Consideration. 

Presumption   and  burden  of  proof  as  to, 

see   supra,   II.   j.   6. 
See  also  infra,  436. 

426.  Where  the  defense  to  a  written  in- 
strument is  failure  of  consideration,  parol 
evidence  is  inadmissible  to  controvert  or 
vary  the  terms  of  the  instrument,  or  to 
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create  tenna  or  eonditions  not  found  in  the 
writing.  Sargent  t.  Cooley,  12  N.  D.  1,  94 
N.  W.  576. 

427.  While  either  part^  to  a  written  con- 
tract may  show  that  the  true  considera- 
tion therefor  is  different  from  that  recited 
in  the  writing,  yet  it  is  not  permissible, 
under  the  guise  of  proving  the  true  con- 
sideration, to  establish  as  a  cause  of  ac- 
tion an  oral  agreement  within  the  statute 
of  frauds,  or  one  which  violates  the  rule 
embodied  in  N.  D.  Rev.  Codes  1899,  §  3888, 
that  a  written  contract  supersedes  all  prior 
or  contemporaneous  oral  agreements  or 
stipulations  concerning  its  matter.  Alster- 
berg  V.  Bennett,  14  N.  O.  696,  106  K.  W. 
49. 

[Cited  in  note  in  26  L.R.A.(N.8.)  1209, 
on  parol  evidence  as  to  consideration 
of   deed.] 

428.  Evidence  that  a  parol  contempo- 
raneous agreement  was  the  inducing  and 
moving  cause  of  a  written  contract,  or  that 
the  parol  agreement  formed  part  of  the 
consideration  for  a  written  contract,  is 
admissible  where  the  party  executed  the 
written  contract  upon  faith  of  the  parol 
contract  or  representations.  De  Pue  t. 
Mcintosh,  —  S.  D.  — ,  127  N.  W.  632. 

429.  Where  a  contract  for  the  purchase 
of  land  stated  that  the  vendee's  land  was 
part  of  the  consideration,  such  contract 
could  not  be  varied  by  testimony  that  such 
land  was  commission  by  the  vendee  to  his 
agent,  in  the  absence  of  some  claim  or  al- 
legation of  fraud  or  mistake  in  the  making 
of  said  contract  whereby  it  might  be  re- 
formed. Speer  v.  Phillips,  —  S.  D.  — ,  123 
N.  W.  722. 

430.  The  consideration  expressed  in  a 
deed  is  not  conclusive  as  to  the  real  con- 
sideration for  the  transfer,  and  may  bo 
inquired  into,  and  matters  not  expressed 
in  the  deed  considered  in  determining 
whether  the  consideration  was  grossly  or 
manifestly  inadequate.  Forester  v.  Van 
-Auken,  12  N.  D.  175,  96  N.  W.  301. 

431.  Where  a  partnerslyp  is  dissolved  by 
mutual  consent  and  such  dissolution  is  evi- 
denced by  a  bill  of  sale  from  one  partner 
to  the  other  in  which  the  purchaser  agrees 
as  a  part  consideration  for  the  sale  to  as- 
smne  all  the  debts  of  the  firm  and  none 
other,  a  third  person  indebted  to  the  firm, 
cannot  when  sued  on  such  account  by  the 
purchaser  set  up  an  oral  agreement  by 
which  the  plaintiff  assumed  to  pay  an  in- 
dividual debt  owed  by  the  retiring  partner 
to  the  defendant.  Haag  v.  Burns,  22  S. 
D.  61,  116  N.  W.  104. 

L  Character  of  Party;  Agency. 

Admissibility  of  evidence  as  to,  generally, 
see  infra,  X.  e,  7. 

432.  Under  8.  D.  Civ.  Code,  S  1994,  where 
two  or  more  persons  sign  a  promissory 
note,  it  is  competent  to  prove  by  parol  evi- 
dence that  all  but  one  were  in  fact  sure- 
ties, except  as  against  persons  who  have 
acted  on  the  faith  of  their  apparent  char- 


acters as  principala.  Windhorst  v.  Ber- 
gendahl,  21  S.  D.  218,  130  Am.  St.  Rep. 
715,  111  N.  W.  644. 

433.  Where  the  unambiguous  recitals  of 
a  written  contract  plainly  refute  a  sug- 
gestion that  the  party  signing  the  same 
was  acting  as  the  agent  of  an  undisclosed 
principal,  or  otherwise  than  for  himself, 
parol  testimony  is  inadmissible  under  S. 
D.  Rev.  Civ.  Code,  §  1239,  to  show  that 
such  party  acted  as  agent  in  the  signing 
of  the  contract.  Schriner  v.  Dickinson,  20 
S.  D.  433,  107  N.  W.  636. 
FartneraUp. 

434.  The  existence  of  *  co-partnership 
may  be  established  by  parol  evidence.  Har- 
din V.  Hardin,  —  S.  D.  — ,  129  N.  W.  108. 

436.  Parol  evidence  is  always  admissible 
as  between  the  partners  themselves  to 
prove  that  a  partnership  exists  in  real  es- 
tate. Hardin  v.  Hardin,  —  S.  D.  — ,  129 
N.  W.  108. 

m.  Circumatancee. 

Admissibility    of    circumstantial    evidence 
generally,  see  infra,  X.  r. 

436.  In  an  action  on  a  promissory  note 
parol  evidence  may  be  given  of  the  partic- 
ular circumstances  inducing  the  execution 
of  the  note  on  a  plea  of  want  of  considera- 
tion. South  Dakota  C.  R.  Co.  v.  Smith,  22 
S.  D.  210,  116  N.  W.  1120. 

437.  Evidence  of  facts  and  circumstances 
occurring  prior  to  the  issuance  of  a  patent 
but  which  only  tended  to  locate  the  land 
covered  by  a  deed  was  not  inadmissible  as 
an  attempt  to  impeach  or  contradict  the 
patent  collaterally.  Tilton  v.  Flormann,  22 
S.  D.  324,  117  N.  W.  377. 

438.  Under  S.  D.  Civ.  Code,  §  1266,  parol 
evidence  of  the  circumstances  under  which 
a  written  contract  was  executed  and  the 
matters  to  which  it  relates,  is  admissible 
to  show  that  the  contract  does  not  express 
the  real  contract  of  the  parties.  Sioux 
Remedy  Co.  v.  Lindgren,  —  S.  D.  — ,  130 
N.  W.  49. 

439.  In  an  action  for  sum  agreed  to  be 
paid  on  a  contract  for  digging  an  artesian 
well,  defendant  was  not  precluded  by  S.  D. 
Civ.  Code,  §  1239,  providing  that  the  exe- 
cution of  a  contract  in  writing  supersedes 
all  oral  negotiations  or  stipulations  con- 
cerning its  matter  which  preceded  or  ac- 
companied its  execution,  from  showing  that 
at  tne  time  of  making  the  contract  for  the 
construction  of  the  well  defendant  was  the 
owner  of  a  large  tract  of  land  upon  which 
said  well  was  to  be  drilled,  which  tract  was 
used  and  designated  to  be  used  as  * 
stock  ranch,  whereon  defendant  kept  and 
intended  to  keep  a  large  number  of  stock, 
and  that  the  sole  object  and  purpose  of 
drilling  said  well  was  to  procure  a  flowing 
well  to  furnish  sufficient  water  for  said 
stock,  all  of  which  was  well  known  to 
plaintifT;  that  plaintiff  well  knew  of  the 
purpose  for  which  the  well  was  desired 
and  represented  that  he  could  and  would 
construct  a  well  that  would  flow  sufficient 
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wat«r  for  the  purpose  desired,  and  that  de- 
fendant made  the  contract  relyins  on  said 
representations,  and  that  the  well  was  in- 
sufficient. DePue  V.  Mcintosh,  —  S.  D. 
— ,  127  N.  W.  532. 

440.  A  defendant  in  action  for  the  con- 
tract price  for  digging  a  flowing  artesian 
well,  may,  under  S.  D.  Civ.  Code,  §  1256, 
providing  that  a  contract  may  be  explained 
by  reference  to  circumstances  under  which 
it  was  made,  for  the  purpose  of  explaining 
wliat  parties  meant  by  "flowing  well,"  plead 
and  show  that  at  the  time  of  making  the 
contract    defendant    was    the    owner    of    a 

'  large  tract  of  land  upon  which  said  well 
was  to  be  drilled,  which  tract  was  used 
and  designated  to  be  used  as  a  stock 
ranch,  whereon  defendant  kept  and  in- 
tended to  keep  a  large  number  of  stock, 
and  that  the  sole  object  and  purpose 
of  drilling  said  well  was  to  procure  a  flow- 
ing well  to  furnish  sufficient  water  for  said 
stock,  all  of  which  was  well  known  to 
plaintiff;  that  plaintiff  well  knew  of  the 
purpose  for  which  said  well  was  desired 
and  represented  that  he  could  and  would 
construct  a  well  that  would  flow  sufficient 
water  for  the  purpose  desired;  that  defend- 
ant made  the  contract  relying  on  said  rep- 
resentations, and  that  the  well  was  insuf- 
ficient for  that  purpose.  De  Pue  v.  Mc- 
intosh, —  S.  D.  — ,  127  N.  W.  632. 

n.  Concerning  Records. 

441.  Though  it  is  never  permissible  to 
introduce  extrinsic  evidence  to  vary  or  con- 
tradict a  judicial  record  which  does  not 
on  its  face  show  the  precise  questions  which 
were  determined,  parol  or  other  extrinsic 
evidence  which  is  not  in  conflict  with  the 
record  may  be  introduced  to  aid  and  ex- 
plain it  by  showing  the  precise  questions 
which  were  determined,  or  that  certain 
questions  were  not  passed  upon,  or  other- 
wise clear  up  existing  doubts.  McPberson 
v.  Swift,  22  S.  D.  165,  133  Am.  St.  Rep. 
907,  116  N.  W.  76. 

442.  Since  so  far  as  the  record  shows 
what  was  adjudicated,  it  is  conclusive,  and 
cannot  be  contradicted  by  parol  evidence, 
the  testimony  of  the  referee  in  bankruptcy 
to  the  effect  that  he  did  not  undertake  to 
adjudicate  upon  the  question  of  the  defend- 
ant's right  to  retain  items  in  questions  was 
inadmissible  as  directly  contradicting  the 
necessary  legal  effect  of  his  written  order 
allowing  defendant's  claim.  Clendening  v. 
Red  River  Valley  Nat.  Bank,  12  N.  D.  51, 
94  N.  W.  901. 


VII.  Opinions  and  Conclusions. 

a.  In  Oeneral. 

Weight  of  expert  testimony,  see  infra, 
1010,  1011. 

Consideration  of  error  in  excluding  ques- 
tion asked  of  expert,  see  Appeal  and 
Error,  101. 


Review  of  discretion  as  to,  see  Appeal  and 
Error,  609a. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 899. 

Striking  out  evidence,  see  Trial,  86. 

443.  It  is  erroneous  to  permit  a  witness 
to  answer  a  question  calling  for  his  conclu- 
sion On  a  matter  within  the  province  of  the 
court  or  the  jury.  American  Soda  Foun- 
tain Co.  V.  Uogue,  17  M.  D.  375,  17  L.R.A. 
(M.S.)   1113,  116  N.  W.  339. 

444.  Questions  calling  for  the  opinion  of 
an  expert  witness  must  be  based  upon  facts 
previously  stated  by  the  witness,  or  upon 
facts  testified  to  by  otners,  or  upon  facts 
agreed  to  or  assumed  as  true  hypothetical- 
ly.  Pyke  v.  Jamestown,  15  N.  D.  157,  107 
N.  W.  359. 

445.  An  expert  may  give  an  opinion 
based  on  the  testimony  ot  other  witnesses 
that  he  has  heard,  or  that  has  been  read 
to  him,  in  case  there  is  no  conflict  in  the 
facts  testified  to  by  such  other  witnesses. 
Walters  v.  Rock,  18  M.  D.  45,  115  N.  W. 
511. 

446.  Where  a  witness  after  stating  his 
qualifications  preliminary  to  giving  an 
opinion  is  not  subjected  to  any  cross-ex- 
amination, prima  facie  his  statements  were 
sufficient  to  entitle  his  opinion  to  he  ad- 
mitted. Bailey  v.  Walton,  —  S.  D.  — , 
123  M.  W.  701. 

Form  of  questions. 

First   objecting   to,   on    appeal,   see   Appeal 

and  Error,  775. 
Proper  preliminary  question  to  expert,  see 

Witnesses,  34. 
See  also  infra,  457. 

447.  It  is  competent  for  an  attorney,  .in 
propounding  a  hypothetical  question,  to  so 
frame  it  as  to  include  all  the  various  facts 
of  the  case  upon  which  evidence  has  been 
admitted.  Fowler  v.  Iowa  Land  Co.  18 
S.  1).  131,  99  N.  W.  1095. 

448.  Hypothetical  questions  not  based 
upon  the  facts  proved,  but  upon  the  theory 
of  the  prosecution,  where  it  has  been 
proved  that  the  facts  might  have  been  true, 
were  properly  objected  to.  State  v.  Swen- 
son,  —  S.  D.  — ,  129  N.  W.  119. 

b.  Cause  and  Effect. 

Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  g. 
Sufficiency  of  evidence,  see  infra,  XI.  j. 

449.  The  opinions  of  expert  witnesses  as 
to  which  of  two  or  more  causes  produced  a 
given  effect,  to  wit,  the  parting  of  car 
couplings,  are  not  admissible  in  evidence, 
where  the  conditions  necessary  to  the  oper- 
ation of  the  different  causes  can  be  de- 
scribed with  sufficient  clearness,  so  that 
the  jury  can  understand  them,  and  intelli- 
gently form  an  opinion.  Meehan  v.  Great 
Northern  R.  Co.  13  N.  D.  432,  101  N.  W. 
183. 

450.  In  an  action  by  plaintiff  for  com- 
mission on  the  sale  of  land,  in  which   de- 
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fendant  contended  the  sale  had  been  con- 
summated by  another  agent,  the  court 
properly  sustained  objections  to  questions 
asked  the  purchasers  as  to  what  was  the 
chief  inducement  that  caused  them  to  make 
the  purchase,  or  from  whom  it  came;  as  it 
vas  for  the  court  to  determine  from  the 
facts  presented  whether  or  not  the  plain- 
tiff had  complied  with  the  terms  of  his 
contract,  and  whether  or  not  under  the 
facts  proven  he  was  entitled  to  his  com- 
mission, and  it  was  not  competent  for  the 
purchaser  to  express  an  opinion  as  to  the 
merits  of  the  controversy  between  them  and 
such  other  agent.  Wyckoff  v.  Kerr,  — 
S.  D.  — ,  123  N.  W.  733. 

451.  A  question  as  to  why  the  accused 
was  afraid  of  the  decedent  called  for  a  con- 
clusion and  not  for  the  statement  of  a  fact 
where  there  was  no  issue  of  self-defense. 
State  V.  Raice,  —  S.  D.  — ,  123  N.  W.  708. 

452.  The  overruling  of  an  objection  to 
the  following  question:  "Doctor,  assuming 
that  she  broke  the  leg  by  reason  of  the  fall 
that  she  suffered  on  the  sidewalk,  would 
such  a  fall  or  might  such  a  fall  cause  in- 
ternal injuries  or  strains  which  would  pro- 
duce pains  of  a  character  that  she  waa  com- 
plaining of?"  is  not  error.  Kerr  v.  Grand 
Forks,  15  N.  D.  294,  107  N.  W.  197. 

Canse  of  death. 

Sufficiency  of  evidence,  see  infra,  960-962. 
First  objecting  to,  on  appeal,   see  Appeal 

and   Error,   776. 
See  also  supra,  109-114;  infra,  461. 

453.  In  a  prosecution  for  murder,  al- 
lied to  have  been  caused  Dy  administer- 
ing arsenic,  a  doctor  who  testified  that  he 
had  been  a  practising  physician  for  some 
eight  years,  although  he  had  no  practical 
experience  in  cases  of  arsenic  poisoning, 
was  competent  to  give  an  opinion  as  to  the 
cause  of  death  of  deceased,  as  he  had  re- 
ceived a  medical  education  and  had  given 
the  subject  the  consideration  that  would 
usually  be  given  by  a  physician,  and  as  it 
will  be  assumed  in  practical  administra- 
tion that  members  of  the  profession,  trade, 
or  calling,  after  a  reasonable  length  of 
time,  have  the  knowledge  common  to  per- 
sons so  engaged.  State  v.  Kammel,  23  S. 
D.  465,  122  N.  W.  420. 

454.  The  opinion  of  a  physician  ia  not 
admissible  as  to  the  cause  of  death,  unless 
the  facts  upon  which  the  opinion  is  based 
are  in  evidence.  Kinney  v.  Brotherhood  of 
American  Yoeman,  15  N.  D.  21,  106  N.  W. 
44. 

455.  Where  no  question  is  raised  touch- 
ing the  qualifications  of  a  witness  to  tes- 
tify as  a  medical  expert,  but  an  objection 
goes  solely  to  the  sufficiency  of  witness' 
examination  and  knowledge  of  a  deceased 
at  the  time  of  her  death,  but  before  the 
questions  were  asked  the  witness,  and  as  a 
foundation  therefor  the  witness  had  been 
fully  examined  as  to  his  opportunity  for 
observing  the  condition  of  the  decedent, 
such  foundation  was  sufficient  to  permit 
the  witness  to  give  his  opinion  as  a  medi- 
cal expert  whether  or  not  death  was  caused. 


induced  or  brought  about  by  reason  of  a 
particular  condition,  or  by  anything  grow- 
ing out  of  or  connected  with  a  particular 
condition.  Stegner  v.  Modern  Brotherhood, 
—  S.  D.  — ,  123  N.  W.  842. 

c.     Weather  Conditions;  Temperature. 

456.  The  impressions  of  witnesses  may 
be  given  in  general  terms,  where  weather 
conditions  are  exceptional,  but  reliable  tes- 
timony concerning  temperature  can  be  ex- 
pressed only  in  degrees  as  observed  by  the 
witness  or  recorded  by  signal  service  of- 
ficers. Peterson  v.  Chicago,  M.  &  St.  P. 
R.  Co.  19  S.  D.  122,  "102  IS.  W.  595. 

d.  Physical  Conditions;  Medical  Testimony. 

As  to  cause  of  injury,  see  supra,  452. 
As  to  cause  of  death,  see  supra,  453-455. 
As  to  mental  capacity,  see  infra,  469. 
Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 919,  920. 

467.  A  question  which  calls  for  the  opin- 
ion of  a  piiysician,  which  is  based  in  part 
upon  facts  not  contained  in  the  recora,  is 
improper,  even  though  the  tacts  are  per- 
sonally known  to  him.  Pyke  v.  Jamestown, 
16  ^.  D.  157,  107  N.  W.  359. 

458.  An  expert  witness  may  give  an  opin- 
ion based  in  part  on  what  was  stated  to 
him  by  the  patient.  Walters  v.  Rock,  18 
N.  D.  45,  115  N.  W.  511. 

459.  Physicians  are  permitted  to  express 
their  opinions,  in  a  personal  injury  action, 
as  to  the  permanent  or  temporary  charac- 
ter of  the  injury  and  the  probability  or 
reasonable  certainty  of  recovery.  Klinga- 
man  v.  Fish  &  H.  Co.  19  S.  D.  139,  102 
N.  W.  601. 

460.  Evidence  by  nonexpert  witnesses  as 
to  the  general  health  and  physical  condi- 
tion of  the  plaintiff  before  and  after  an 
injury  sustained  upon  a  defective  sidewalk, 
is  inadmissible  in  an  action  against  the 
city  for  damages  for  the  injury  thus  sus- 
tained. Fallon  V.  Rapid  City,  17  S.  D. 
570,  97  N.  W.  1009. 

461.  In  a  prosecution  for  murder,  al- 
leged to  have  been  caused  by  putting  ar- 
senic in  oatmeal  eaten  by  deceased,  the 
court  did  not  commit  error  in  admitting 
testimony  of  an  expert  as  to  the  chemical 
examination  of  the  oatmeal  and  stomach  of 
deceased,  where  the  .oatmeal  given  the  ex- 
pert for  analysis  was  identified  as  the 
oatmeal  taken  from  the  pantry  of  de- 
ceased. State  V.  Kimmel,  23  S.  D.  465,  122 
N.  W.  420. 

462.  It  is  error  to  exclude  expert  testi- 
mony to  the  effect  that  infection  mi^ht 
exist  dormant  in  the  uterus  for  some  time 
before  becoming  apparent  where  such  tes- 
timony bore  upon  the  material  defense 
that  defendant  charged  with  manslaughter 
in  procuring  an  abortion  had  been  too 
short  a  period  upon  the  case  to  have  caused 
the  infection  which  resulted  in  death. 
State  V.  Moeller,  —  N.  D.  — ,  125  X. 
W.  568. 
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IntozlMitloa. 

bee  also  inlra,  671« 

4.tiii.  it  18  nut  a  conclusion  for  a  wit- 
ness to  state  wuetiier  a  given  person  was 
OT  was  not  intoxicated,  rainier  v.  acliurz, 
•^:i  b.  V.  -MS,  in  iN.  W.  ls>u. 

404.  in  a  statutory  action  against  a  li- 
quor dealer  by  a  wiuow  lor  the  lubs  oi  iier 
means  oi  support  by  tne  ueatn  ot  ner  bus- 
band,  wno  uuimuiti«d  suicide  it  was  not 
error  lor  the  court  to  allow  the  witnesses 
to  give  testimony  as  to  whether  the  hus- 
banu  was  uiiuxacated  at  the  time,  i'ai- 
mer  v.  bchurz,  Z^  H.  D.  'MS,  11?  N.  W. 
160. 

e.  Intent;    Onderatanding. 

Parol  evidence  as  to,  see  supra,  VI.  j. 
Suthciency  oi  evidence  as  to,  see  inira,  875. 
AdinissiuiUty  ot  evidence  as  to,  generally, 
see  inira,  Vll.  e,  i. 

465.  Testimony  as  to  what  a  witness 
thought  was  the  understanding  that  a  third 
person  had  oi  a  transaction  is  inadmissible 
ueing  a  conclusion,  if'lora  v.  Mathwig,  — 
14.  D.  — ,  121  W.  W.  63, 

f.  Saniijf  and  Mental  Capacity. 

Beview  of  discretion  as  to  admitting,  see 

Appeal  and  J^rror,  608. 
Prejudicial   error   as   to,   see   Appeal   and 

iirror,  914,  922. 

.  466.  A  nonexpert  will  be  allowed  to  ex- 
press an  opinion  upon  an  issue  of  sanity 
only  alter  ne  has  testihed  to  acts,  conver- 
sations or  conduct  which  to  some  extent 
indicate  sanity.-  Auld  v.  Cathro,  —  H.  ii. 
— ,  L.R.A.(M.t>.)   — ,  128  N.  W.  1025. 

467.  Where  a  witness  is  asked  to  testify 
from  bis  observation  in  talking  with  a  per- 
son whether  in  his  opinion  that  person's 
mind  was  clear,  and  whether  he  was  sane 
or  insane,  such  testimony  is  admissible. 
Nelson  v.  Thompson,  16  N.  D.  295,  112  N. 
W.   1068. 

468.  Nonexpert  witnesses  are  competent 
.to  give  their  opinion,  in  proceedings,  for 
the  probate  of  a  will,  as  to  the  mental  con- 
dition of  the  testatrix  at  or  about  the  time 
of  the  execution  of  the  will.  Halde  ▼. 
Schultz,  17  S.  D.  465,  97  N.  W.  369. 

469.  The  physician  of  a  testator  is  not 
permitted  to  give  his  opinion  in  a  will 
contest  upon  testator's  mental  capacity 
which  is  based  upon  statements  by  testa- 
tor to  the  physician,  or  the  latter's  obser- 
vation of  the  patient  while  visiting  him 
professionally  for  the  purpose  of  giving 
him  treatment.  Auld  v.  Cathro,  —  N,  D. 
— ,  —  L.R.A.(N.S.)   — ,  128  N.  W.   1025. 

g.  Care;  Skill;  Vegligence. 

Presumption  as  to,  see  supra,  II.  h. 
Admissibility  of  evidence  as  to,  generally, 

see  infra,  X.  g,  790,  791. 
Prejudicial   error   as   to,   see   Appeal   and 

Krror.  912. 
See  also  Negligence,  6. 


470.  A  witness  who  testified  that  lie  had 
been  employed  as  a  railroad  conductor  on 
freight  and  passenger  trains  for  25  years 
and  was  weU  acquainted  with  the  duties 
of  a  conductor  on  a  freight  train  and  those 
of  the  brakemen  who  work  on  a  freight 
train,  was  competent,  in  an  action  for 
personal  injuries  received  by  a  passenger 
on  a  train  which  had  broken  in  two  and  the 
two  parts  whereof  had  collided,  to  testify 
as  to  the  proper  place  tor  a  rear  brake- 
man  to  be  on  a  train  coming  into  a  sta- 
tion, like  the  train  on  which  the  accident 
occurred.  Reeves  v.  Chicago,  M.  &,  St.  P. 
R.  Co.  —  S.  D.  — ,  123  N.  W.  498. 

h.  Estimates  of  Speed  or  Height. 

Evidence  as  to  rate  of  speed  generally,  see 

infra,  719. 
Admissibility  as  to,  in  rebuttal,  see  infra, 

792. 
Weight  of  evidence  as  to,  see  infra,  1010. 
See  also  infra,  756. 

471.  One  who  has  seen  trains  run  and 
who  has  ridden  on  them,  is  competent  to 
express  his  opinion  as  to  the  rate  of  speed 
of  a  train  which  he  has  observed.  Borne- 
man  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  19 
S.  D.  459,  104  N.  W.  208. 

472.  The  proof  disclosed  that  the  prose- 
cuting witness  was  in  a  buggy  driving  west 
on  defendant's  premises  and  was  from  30 
to  40  rods  from  defendant  when  be  fired 
a  rifle.  The  fact  that  such  shot  was  fired 
by  defendant  was  not  disputed,  but  the  de- 
fense contended  that  it  was  discharged  up- 
ward, and  defendant  had  no  intent  to  shoot 
the  complaining  witness.  One  D.  was 
called,  and  testified  in  defendant's  behalf 
that  he  saw  the  gun  fired,  and  that  it  was 
held  in  an  upward  angle,  and  that  defend- 
ant did  not  aim  the  gun  at  the  complain- 
ing witness.  The  following  question  was 
propounded  to  the  witness,  and  an  objec- 
tion thereto  sustained:  "How  high  over 
the  buggy  would  you  estimate  that  the  bul- 
let would  go  if  it  were  directly  over  the 
buggy?"  Held,  that  such  ruling  was  not 
error,  as  the  answer  called  for  an  opinion. 
State  T.  Hunskor,  16  N.  D.  420,  114  N.  W. 
996. 

i.  Values;  Damages.  f 

Presumption  and  burden  of  proof  as  to.  Be« 

supra,  II.  j.  I. 
Admissibility  of  evidence  as  to,  generally, 

see  infra,  X.  f. 
Sufficiency  of  evidence,  see  infra,  XI.  k. 

473.  The  opinion  of  a  witness  as  to  the 
amount  of  damages  resulting  from  the  de- 
fendant's wrong,  where  no  facts  are  stated 
as  the  basis  for  an  estimate  of  damag^es. 
is  incompetent.  Raymond  v.  EdelbrOck,  15 
V.  D.  231,  107  N.  W.  194. 

Services. 

474.  A  witness  who  testifies  that  he  is 
not  acquainted  with  the  usual  wages  paid 

'  bv  farmers  in  the  neighborhood  is  inoom- 
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pctent   to    testify    in    that    regard.      Mc- 
Carthy V.  Fell,  —  S.  1).  — ,  123  N.  W.  497. 

Pianos. 

475.  A  witnoss  who  stated  that  he  knew 
about  the  value  of  pianos,  had  seen  them 
bought  and  sold  and  thought  he  knew  the 
value  of  pianos,  was  competent  to  testify 
as  to  the  value  of  a  particular  piano.  Bai- 
ley V.  Walton,  —  S.  O.  — ,  123  N.  VV.  701. 

47(>.  Where  the  seller  of  a  piano  was 
asked  its  value,  assuming  it  to  have  been 
kept  in  good  condition  since  its  purchase, 
an  objection  thereto  that  it  assumed  facts 
not  proven  was  properly  overruled,  where 
both  the  purchaser  and  his  wife  had  testi- 
fied as  to  its  good  condition.  Bailey  t. 
Walton,  —  S.  D.  — ,  123  N.  W.  701. 
Animals. 

477.  Une  who  had  been  dealing  in  horses, 
and  shipped  from  400  to  500  annually  for 
fifteen  years,  mostly  to  one  market,  is  a 
competent  witness  as  to  the  market  value 
of  horses  in  such  market.  Berry  v.  Chi- 
cago," M.  &  St.  P.  R.  Co.  —  S.  D.  — ,  124 
X.  W.  859. 

478.  A  question  asking  the  amount 
horees  were  damaged  was  not  objectionable 
as  calling  for  a  conclusion  where  the  evi- 
dence already  showed  ibe  manner  in  which 
the  witness  claimed  the  horses  were  abused. 
Hall  V.  Biddle,  —  S.  D.  — ,  128  N.  W.  121. 

479.  Plaintiffs  in  an  action  to  recover 
for  injuries  to  horses  caused  by  acts  of  the 
defendant  were  competent  witnesses  as  to 
the  value  of  the  horses  both  injured  and 
iminjured  where  the  evidence  showed  that 
they  had  been  engaged  in  raising  and  sell- 
ing range  horses  for  years.  Hall  t.  Bid- 
die,  —  8.  D.  — ,  128  N.  W.  121. 

480.  A  witness  who  testified  on  a  trial 
for  stealing  certain  bogs  that  he  was  fa- 
miliar with  the  price  of  similar  hogs  in 
the  vicinity  where  those  described  in  the 
indictment  were  stolen,  that  he  had  as- 
sisted in  loading  the  stolen  hogs  into  a 
wagon  for  the  purpose  of  returning  them 
to  their  lawful  owner,  and  that  he  had 
bought  and  sold  hogs,  is  competent  to  state 
what  in  his  opinion,  was  the  fair  market 
value  of  the  hogs  claimed  to  have  been 
stolen.  State  v.  Montgomery,  17  S.  D.  500, 
n7  N.  W.  716. 

Grain. 

Sufficiency  of  evidence,  see  infra,  974,  975. 

481.  A  grain  grower  who  had  paid  close 
attention  to  the  grain  markets  and  had 
sold  grain  at  a  market  in  question,  who 
had  frequently  inquired  as  to  the  price 
of  grain  and  "had  read  the  market  reports 
published  in  newspapers  was  held  compe- 
tent to  testify  what  was  the  hiehest  mar- 
ket value  of  grain  at  that  market  durinc 
the  time  covered.  Cochrane  v.  National 
Klerator  Co.  —  N.  D.  — ,  127  N.  W.  725. 

Steek  of  goods. 

482.  In  an  action  on  an  insurance  pol- 
icy to  recover  for  loss  of  destroyed  goods, 
it  was  shown  that  all  invoices  and  many 
^•ooks  of  account  had  been  destroyed  by  the 
'fire.  A  member  of  the  insured  firm,  on  a 
V  Snpp.  Dak.  Dig.— 26. 


sufficient  foundation  laid,  was  allowed  to 
testify  as  to  his  best  judgment  of  the  value 
of  the  stock  in  the  building  at  the  time  of 
the  fire.  Held,  permissible,  and  the  weight 
of  evidence  for  the  jury.  Bolte  v.  Equi- 
table Fire  Asso.  23  S.  O.  240,  121  N.  W. 
773. 

483.  Where  in  an  action  on  an  insur- 
ance policy  for  loss  of  goods  a  member  of 
the  insured  firm  testified  that  he  had  been 
engaged  in  the  business  about  twenty-three 
months  when  the  fire  occurred,  that  he 
could  not  state  the  exact  value  of  the  stock 
at  the  time  of  the  fire,  but  could  state  his 
best  judgment;  that  the  store  was  well 
filled  with  a  stock  of  general  merchandise; 
that  some  goods  had  been  sold;  that  eleven 
months  preceding  the  fire  he  helped  to  take 
an  invoice  of  stock;  that  the  amount  of 
stock  had  increased  since  tnat  time  and  was 
worth  as  much  as  when  invoiced,  and  pre- 
vious evidence  had  shown  that  all  invoices 
and  many  of  the  books  of  account  had  been 
destroyed,  a  sufficient  foundation  was  laid 
to  permit  the  witness  to  give  his  best  judg- 
ment as  to  the  value  of  the  stock  in  the 
building  at  the  time  of  the  fire.  Bolte  v. 
Equitable  Fire  Asso.  23  S.  D.  240,  121 
N.  W.  773. 

Real    property. 

Admissibility  of  evidence  as  to,  generally, 

see  infra,  X.  f,  4. 
Sufficiency  of  evidence,  see  infra,  965-969. 

484.  Farmers  of  the  vicinity  who  know 
land  and  its  value  are  competent  to  state 
their  opinions  as  to  its  value.  Schmidt  v. 
Beiseker,  —  N.  D.  — ,  120  N.  W.  1096. 

485.  A  witness  is  not  competent  to  tes- 
tify in  reference  to  the  rental  value  of  real 
estate,  concerning  which  rental  value  he 
has  no  knowledge  nor  any  knowledge  of  the 
rental  value  of  real  estate  similarly  lo- 
cated. Keeney  v.  Fargo,  14  N.  D.  423,  105 
N.  W.  93. 

486.  The  mere  fact  that  a  witness  is  a 
real  estate  dealer  does  not  alone  make  him 
qualified  to  express  an  opinion  as  to  rental 
value,  but  there  must  be  experience  in  deal- 
ing with  this  or  similar  property.  Kee- 
ney V.  Fargo,  14  N.  D.  423,  105  N.  W.  93. 

487.  The  knowledge  of  a  witness  as  to 
the  rental  value  of  lots  used  for  business 
purposes  does  not  render  him  competent  to 
testify  as  to  the  rental  value  of  real  estate 
of  a  different  character  and  location,  and 
having  no  rental  value  for  business  pur- 
poses. Keeney  v.  Fargo,  14  N:  D.  423, 
105  K  W.  93. 

Personal  tnjnrlea. 

Admissibility  of  evidence  as  to,  generally, 

see  infra,  X.  f,  3. 
Sufficiency  of  evidence,  see  infra,  976. 

488.  A  plaintiff  in  an  action  against  a 
city  for  damages  for  personal  injuries  suf- 
fered at  different  times  extending  over  a 
period  of  about  a  year  caused  by  dcfeots 
in  the  sidewalk,  cannot  state  what  amount 
of  damages  she  has  in  her  judsment.  sus- 
tained, as  that  is  a  question  for  the  iu'V 
to  decide.  Tennev  v.  Rapid  City,  17  S.  D. 
283,  96  N.  W.  96. 
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j.  Character  or  Reputation. 

Admissibility  of  evidence  as  to,  generally, 
see  infra,  X.   e,   7. 

Admissibility  of  general  reputation,  see  in- 
fra, IX.  b. 

480.  The  individual  opinion  of  a  witness 
as  to  the  good  character  or  reputation  ot 
a  person  is  not  admissible  in  a  criminal 
prosecution,  since,  when  character  is  the 
subject  of  inquiry,  the  evidence  must  be  as 
to  the  general  reputation  derived  from  the 
speech  of  the  people  in  the  community  in 
which  he  resides.  State  v.  Magill,  —  N. 
D.  — ,  22  L.R.A.(N.8.)  666,  122  N.  W. 
330. 

k.  Oumership. 

Presumption  and  burden  of  proof  as  to,  see 

supra,  II,  j,  4,  b. 
Admissibility  of  evidence  aa  to,  generally, 

see  infra,  X.  b. 
Sufficiency  of  evidence,  see  infra,  XI.  h,  1. 

490.  In  an  action  to  have  a  deed  set 
aside  and  for  a  decree  that  the  defendant 
held  the  land  in  trust  for  the  plaintiff  and 
for  a  decree  for  a  reconveyance,  a  ques- 
tion, "So  you  were  the  owner  of  this  land 
right  along!"  was  objectionable  as  calling 
for  the  conclusion  of  the  witness  and  should 
have  been  excluded.  Kjolseth  v.  Kjolseth, 
—  S.  D.  — ,  129  N.  W.  762. 

491.  In  action  to  foreclose  a  mechanic's 
lien,  in  which  the  evidence  disclosed  that 
the  property  on  which  the  improvement  was 
made  was  paid  for  by  defendant  and  the 
deed  taken  in  the  name  of  a  younger  broth- 
er for  the  convenience  of  such  purchaser,  a 
statement  by  him  that  he  sold  the  property 
to  his  brother  who  was  then  a  minor  of 
two  years  of  age,  is  a  mere  conclusion  of 
the  witness.  J.  F.  Anderson  Lumber  Co. 
v.  Spears,  —  S.  D.  — ,  127  N.  W.  643. 

492.  In  an  action  to  recover  possession  of 
a  cow,  taken  on  a  levy  under  execution  on 
a  judgment  against  plaintiff's  husband 
plaintiff,  as  a  witness  in  her  own  behalf, 
could  testify  that  the  cow  was  hers,  in 
answer  to  a  question  as  to  who  was  the 
owner  at  the  time  of  a  levy,  over  objec- 
tion that  the  question  called  for  an  opinion. 
Hawlcy  v.  Bond,  20  S.  D.  215,  105  N.  W. 
464. 

493.  The  opinion  of  one  familiar  with 
the  different  breeds  of  horses,  and  with  the 
horses  bted  by  a  certain  stallion,  that  there 
was  a  similarity  of  appearance  as  between 
the  horse  in  controversy  and  said  stallion, 
And  that  said  horse  was  sired  by  said  stal- 
iioTi,  is  admissible  in  an  action  where  the 
question  of  the  breed  and  identity  of  said 
horse  is  involved.  Brady  v.  Shirley,  18 
S.  D.  608,  101  N.  W.  886,  5  A.  &  E.  Ann. 
Cas.  972. 

].  Appearance;  Identity. 

Prejudicial  error  in  evidence  as  to  simi- 
Inritv  of  handwriting,  see  Appeal  and 
Error,   916. 


494.  Permitting  the  state's  attorney  in 
the  prosecution  of  accused  to  testify  as  to 
his  conclusion  regarding  the  identity  of 
paper  on  which  an  alleged  copy  of  a  let- 
ter was  written  was  erroneous  where  he 
was  not  shown  to  possess  expert  knowledge 
upon  the  subject.  State  Vi  Denny,  17  K. 
D.  S19,  117  N.  W.  869. 

m.  Contingent  Results. 

406.  Testimony  that  if  an  engine  had 
been  equipped  with  a  long  pilot  instead  of 
a  short  or  stub  pilot  it  would  have  cleared 
the  track  of  cattle  standing  up  when  struck 
is  objectionable  as  a  mere  guess  or  surmise. 
Briggs  V.  Chicago  &  N.  W.  R.  Co.  60  C.  C. 
A.  613,  125   Fed.  746. 

496.  An  answer  of  a  party  as  a  witness 
as  to  what  the  effect  of  appointing  a  re- 
ceiver in  another  state  would  have  been 
was  a  conclusion  of  the  witness  and  preju- 
dicial. Lohr  V.  Honsinger,  —  N.  D.  — , 
128  N.  W.  1036. 

n.  Mitcellaneous. 
See  also  infra,  636,  909;   Trial,  162. 

497.  Letters  so  poorly  written  and  «> 
unintelligible  to  the  ordinary  juror  as 
to  make  it  difficult  for  him  to  read,  may 
be  explained  to  them  by  an  expert.  State 
V.  Sysinger,  —  S.  D.  — ,  126  N.  W.  879. 

498.  Since  it  is  not  competent  to  prove 
an  agency  by  the  statements  of  the  agent 
alone,  testimony  by  an  alleged  agent  that 
at  a  certain  time  he  was  the  agent  of  the 
defendant  states  a  mere  conclusion  and  is 
inadmissible  as  invading  the  province  of  the 
jury.  Chaplin  v.  Mutual  Cash  Guaranty 
F.  Ins.  Co.  —  S.  D.  — ,  129  N.  W.  238. 

499.  Asking  a  witness  if  he  knew  who  a 
certain  member  of  a  firm  was,  was  not  in- 
competent as  calling  for  a  conclusion,  where 
the  witness  had  already  testified  that  there 
was  such  a  partnership.  State  v.  Staber, 
—  N.  D.  — ,  129  N.  W.  104. 

500.  A  witness  was  asked  in  substance 
if  defendant  did  not  at  a  certain  interview 
with  plaintiff's  collector  treat  the  claim 
made  by  such  collector  as  a  claim  against 
the  firm  of  which  he  was  a  member.  Such 
question  did  not  call  for  an  answer  as  to  a 
fact,  but  merely  a  conclusion;  and  hence 
the  objection  on  such  ground  was  properly 
sustained.  Bristol  &  S.  Co.  v.  Skapple,  17 
N.  D.  271,  116  N.  W.  841. 

501.  A  question,  asked  of  the  secretary  of 
an  insurance  company  in  an  action  against 
it  to  recover  on  a  policy,  as  to  whether 
or  not  he  made  a  settlement  with  the  as- 
sured, is  incompetent  as  calling  for  the 
opinion  of  a  witness.  Morris  v.  Equitable 
Fire  Asso.  19  S.  D.  114,  102  N.  W.  306. 

502.  Permitting  a  witness  to  testify  to 
existing  differences  on  papers  examined  by 
him  at  a  hearing  before  the  justice  was  not 
erroneous  on  the  ground  that  the  witness 
had  knowledge  that  the  paper  examined 
was  the  one  in  question  or  that  in  fact 
it  was  such  paper,  it  beine  shown  by  an- 
other witness  that  the  witness's  attention 
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had  been  called  to  such  paper.     State  v. 
Denny,  17  N..  D.  519,  117  N.  W.  869. 


VIII.  Admissions;  Confessions. 

Presumptions  as  to  admissions  by  counsel, 

see  supra,  64. 
Admission  in  pleadings,  see  supra,  317. 
See  also  supra,  90;   infra,  737. 

503.  A  receipted  bill  by  the  collecting 
partner  is  not  an  admission  against  the 
selling  partner  in  a  tirm  of  druggists  in- 
dicted together  for  liquor  selling,  neither 
one's  act  being  in  any  way  connected  with 
the  other.  State  v.  Burns,  —  8.  D.  — , 
126  fJ.  W.  572. 

504.  The  statements  in  an  attorney's  ar- 
gument and  presentation  of  one  case  to  a 
court  or  tribunal  are  not  competent  evi- 
dence against  his  client  in  another  case  be- 
tween him  and  another  party  which  in- 
volves other  issues.  Miller  v.  United 
States,  66  C.  C.  A.  399,  133  Fed.  337. 

505.  While  primary  proofs  of  death  are 
ordinarily  admissible  on  the  trial  as  prima 
facie  evidence  of  the  "facts  .  stated  therein 
against  the  insured  and  on  behalf  of  the 
insurer,  where  the  preliminary  proofs  were 
made  by  a  guardian  of  the  infant  benefici- 
aries under  the  policy,  and  the  statements 
made  by  him  as  to  the  cause  of  death  were 
based  entirely  upon  hearsay,  such  state- 
ments could  not  be  considered  as  compe- 
tent evidence  of  matters  therein  recited,  as 
against  the  infant  plaintifl's,  so  as  to  re- 
lieve defendant  from  the  necessity  of  prov- 
ing such  facts.  Such  statements  are  ad- 
missions of  the  guardian  alone,  and  not  of 
the  infants,  and  the  guardian  has  no  au- 
thority to  ibake  admissions  against  the 
interests  of  his  wards.  Stevens  v.  Conti- 
nental Casualty  Co.  12  14.  D.  463,  97  N. 
W.  862. 

Ooafeasloms. 

Admissibility  of  articles  obtained  by  means 
of  search  warrant,  see  supra,  384. 

Admissibility  of  articles  found  by  means 
of  confession,  see  supra,  385,  386. 

Conclusiveness  of  finding  as  to,  see  Appeal 
and  Error,  853. 

Prejudicial  error  in  instructions  as  to,  see 
Appeal    and    Error,    1025,    1026. 

Preliminary  evidence  as  to  admissibility  of, 
see  Trial;   62-66. 

Necessity  for  offer  of  proof,  see  Trial,  79, 

Preliminary  question  for  court  as  to  admis- 
sibility, see  Trial,  119,  120. 

Instructions  as  to,  see  TVial,  361,  362. 

See   also   infra,   1030. 

506.  The  statement,  "The  best  thing  you 
can  do  is  to  tell  the  truth,  and  you  might 
get  out  of  it  to-day,"  is  not  such  a  sufR- 
cient  inducement  held  out  to  the  prisoner  by 
the  sherifT,  to  affect  the  sufficiency  of  the 
confession  given  by  the  prisoner.  State  v. 
Allison,  —  S.  D.  — ,  124  N.  W.  747. 

507.  Where  the  only  remark  made  to  the 
accused  before   he  gave   his   confession   in 


a  trial  for  murder,  was  that  of  the  state's 
attorney  that  "Vou  are  up  against  it  (an 
accomplice)  has  told  how  you  did  the  shoot- 
ing of  the  man  down  the  track,"  whereupon 
tlie  accused  gave  the  confession  whjeh  was 
ottered  in  evidence  and  objected  to  as  not 
having  been  voluntarily  given,  there  being 
no  other  evidence  of  other  inducements  or 
threats,  such  confession  was  admissible  as 
being  voluntarily  given.  State  v.  Landers, 
21  S.  D.  606,  114  N.  W.  717. 

508.  Where  the  sheriff  stated  to  the  ac- 
cused that  he  had  better  confess,  that  it 
would  be  easier  for  him,  and  about  a  month 
afterward  the  accused  sent  for  the  sheriff 
and  told  him  that  he  could  stand  it  uo 
longer  but  that  he  wanted  to  tell  every- 
thing, and  the  sheriff  sent  for  the  state's 
attorney  to  come  over,  which  the  latter 
did  in  the  afternoon  of  that  day,  and  then 
the  accused  made  the  confession  sought  to 
be  introduced  as  evidence,  and  stated  Ur 
the  attorney  that  he  wanted  to  tell  every 
thing  and  that  he  should  keep  him  from 
being  hung,  and  no  other  inducements  or 
threats  being  shown,  such  confession  was 
not  inadmissible  on  the  trial  on  the  grounds 
of  not  having  been  voluntarily  made  be- 
cause of  inducements.  State  v.  Vey,  21  B. 
D.  612,  114  N.  W.  719. 


IX.  Heabsat;  Decxabations  ;  Res  Gkst^. 
a.  In  General, 

As  to  admitting  or   rejecting,   see  Appeal 

and  Error,  598. 
First  objecting  to  sufficiency  on  appeal,  see 

Appeal  and  Error,  777. 
Prejudicial  error  in  admission  of  hearsay 

evidence,  see  Appeal  and  Error,  950. 

509-599.  The  term  "res  gestas"  has  ref- 
erence and  applies  to  a  condition  of  fact 
rather  than  to  any  rule  of  evidence.  Jung- 
worth  V.  Chicago,  M.  &  St.  P.  R.  Co.  —  S. 
D.  — ,   123  N.  W.  695. 

600.  Testimony  of  witnesses  who  do  not 
know  the  facts  and  who  did  not  prepare 
the  statements  of  them  contained  in  books 
of  record  which  are  not  themselves  compe- 
tent evidence  of  the  facts  they  relate  is  not 
competent  evidence  of  the  facts  disclosed 
therein.  Miller  v.  United  States,  66  C.  C. 
A.  399.  133  Fed.  337. 

Calling    out    entire    converaation. 

Putting  entire  writing  in  evidence,  see  su- 
pra, IV.  V. 

Bringing  out  entire  conversation  on  cross- 
examination,  see  Witnesses,  IV.  d,  5. 

601.  It  was  error  not  to  permit  the  de- 
fendant's witness  to  give  her  version  of  a 
conversation  testified  to  by  a  witness  for 
the  state,  wherein  it  was  claimed  certain 
admissions  relative  to  the  guilt  of  the  de- 
fendant, had  been  made,  as  the  defense  had 
the  right,  either  by  cross-examination  of 
the  state's  witnesses  or  by  calling  its  own 
to  show  the  whole  of  the  oonversnt'on. 
State  V.  West,  —  S.  D.  — ,  124  N.  W.  751. 
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b,  Oeneral  Reputation. 

Admissibility  of  evidence  as  to  character 
and  reputation  generally,  see  infra,  X. 
e,  7. 

Krpert.  evidence  as  to  reputation,  see  su- 
pra, VII.  j. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 973. 

602.  A  witness  who  does  not  show  knowl- 
edge of  the  general  reputation  of  a  per- 
son in  the  community  where  such  persoii 
resides  is  not  competent  to  testify  as  to 
such  person's  character.  State  v.  Magill,  — 
X.  D.  — ,  22  L.R.A.(N.S.)  686,  122  N.  W. 
330. 

c.  Actt  and  Declarations  of  Party. 
See  also  infra,  624,  639. 

603.  Evidence  that  the  plaintiff  in  an 
action  for  personal  injuries  had  told  the 
witness  that  she  had  fallen  on  the  side- 
walk, is  inadmissible  as  hearsay.  Tenney 
V.  Rapid  City,  17  S.  D.  283,  96  N.  W.  96. 

604.  Declarations  of  the  homesteader  as 
to 'his  intentions  are  competent  "evidence 
to  sustain  the  homestead  exemption,  but 
such  declarations  are  not  conclusive.  Smith 
V.  Spafford,  16  N.  D.  208,  112  N.  W.  96.5. 

605.  A  letter  purporting  to  have  been 
written  by  the  witness  at  the  time  of  which 
he  was  testifying,  and  when  no  false  mo- 
tive existed,  "in  which  it  was  stated  that 
he  had  visited  a  certain  place,  and  also 
testimony  of  certain  statements  made  to 
another  about  the  same  time,  upon  the 
same  matters,  were  admissible  in  evidence 
to  corroborate  the  testimony  of  the  wit- 
ness impeached  because  his  interest  in  the 
subject-matter  of  the  trial  was  such  as 
to  make  a  possible  motive  for  falsifying  his 
evidence.  Re  McClellan,  21  S.  D.  209,  111 
N.  W.  540,  modifying  on  rehearing  20  S. 
D.  498,  107  N.  W.  681. 

As  part  of  res  gestse. 

606.  Declarations  of  a  party  to  a  con- 
tract, as  to  its  terms,  are  not  admissible  as 
part  of  the  res  gesta,  when  made  after  the 
contract  is  completed,  and  not  in  the  pres- 
ence of  the  parties,  although  made  very 
soon  after  the  parties  separate.  State  v. 
Murphy.  17  N.  D.  48,  17  L.R.A.(N.S.)  609, 
115  N.  W.  84.  16  A.  &  E.  Ann.  Cas.  1133. 

■  607.  A  declaration  made  by  a  person  in- 
jured by  a  fall  on  a  sidewalk,  made  im- 
mediately after  his  return  home  from  the 
place  of  the  accident,  is  not  admissible  «8 
Tfi,  rroo'i.  ^t:ilo<-  V.  McConnell,  23  8.  D. 
137,  120  N.  W.  888. 
Abaemoe  of  otber  party. 
See  also  infra,  630. 

608.  Courts  must  be  governed  by  the 
facts   and   circumstances   of  each    case   as 

,'  considered,  and  from  them  alone  determine 
whether  the  declarations  of  a  partv  In  in- 
terest, made  in  the  absence  of  the  litigant, 
are  admissible  in  evidence.  Johnston  v. 
Spoonheim,  —  N.  D.  — ,  —  L.R.A.(N.S.) 
— .  123  N.  W.  830. 

609.  As  a  general  rule,  statements  of  par- 


ties in  interest,  made  in  the  absence  of 
the  litigant,  are  incompetent  as  evidence, 
unless  there  exists,  in  the  surrounding  cir- 
oumstances  or  the  nature  of  the  case,  some 
acceptable  substitute  for  the  usual  test  of 
un  oath  and  cross-examination.  Johnston 
V.  Spoonheim,  —  N.  D.  — ,  —  L.R.A.(N.S.) 
— ,  123  N.  W.  830. 

610.  In  an  action  by  one  real  estate  brok- 
er against  another  for  commissions  evi- 
dence of  statements  by  the  plaintiff  in  the 
presence  of  one  of  his  agents  after  the  clos- 
ing of  the  transaction  between  plaintiff 
.ind  defendant  and  alter  defendant  had  left 
vms  immaterial  and  was  properlv  excluded. 
Park  V.  Towne,  22  S.  D.  216,  116  N.  W. 
1123. 

611.  In  an  action  to  recover  damages  for 
the  seizure  and  sale  of  stock  belonging  to 
Uie  plaintiff  as  the  property  of  his  father, 
evidence  of  a  conversation  between  the  fath- 
er and  the  sons  many  years  before  with 
reference  to  their  working  the  f.arui  and 
purchasing  stock  through  him  but  on  their 
account  was  admissible  over  tjie  objec- 
tion that  such  conversation  was  inadmis- 
sible because  it  did  not  take  place  in  the 
presence  of  the  defendant,  the  issue  being 
on  ownership.  Comeau  v.  Hurley,  22  B. 
D.  310,  117  N.  W.  371. 

612.  In  an  action  for  the  conversion  of 
grain  delivered  into  an  elevator,  evidence 
us  to  the  instructions  given  by  the  eleva* 
tor  company  to  its  agent  and  as  to  the 
methods  prescribed  for  the  agent  was  prop- 
erly excluded,  the  same  not  being  known 
to  plaintiff  or  in  any  way  within  his  no- 
tice. Cochrane  v.  National  Elevator  Co. 
—  N.  D.  — ,  127  JN.  W.  725. 

613.  The  declarations  of  a  father  and 
mother  made  to  the  scrivener  of  a  deed 
whereby  a  farm  was  conveyed  by  them  to 
their  son  for  an  express,  consideration 
which  was  nominal,  that  the  son  was  dis- 
satisfied with  having  worked  on  the  farm 
for  a  long  time'  without  pay  and  that  un- 
less he  received  something  to  show  for  ii 
he  would  leave,  so  to  recompense  him  they 
were  giving  him  the  farm,  is  inadmissible 
in  an  action  between  such  son  and  a  credit- 
or wherein  the  good  faith  of  the  deed  is 
involved,  where  the  statement,  the  reason 
for  the  making  of  which  does  not  appear, 
was  not  made  in  the  presence  of  either 
the  son  or  the  creditor  m  suit,  nor  under 
circumstances  which  were  a  substitute  for 
the  usual  test  of  an  oath  and  cross-exami- 
nation, and  was  not  a  part  of  the  princi- 
pnl  act  in  suit  which  is  the  good  faith  of 
the  transaction  and  not  the  act  of  deeding 
the  land,  but  was  made  under  circumstances 
whicn  admitted  of  premeditation  and  vol- 
untary wariness  seeking  to  manufacture 
evidence.  Johnston  v.  Spoonheim,  —  N. 
D.  — ,  —  L.R.A.(]S.S.)  — ,  123  N.  W.  8S0. 

d.  Privileged  Communicationt. 

Admissibility  of  previous  testimony  of  wife 
to  impeach  her  evidence  in  subsequent 
action,   see  Witnesses,  105. 

See  also  supra,  242. 
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Between  Imsliand  and  trif  e. 

Competency  of  husband  and  wife  as  wit- 
nesses for  or  against  each  other,  see 
Witnesses,  III.  b. 

614.  Letters  written  by  the  defendant  to 
his  wife  and  by  her  delivered  to  the  prose- 
cuting oificers  were  admissible  as  evidence 
in  a  trial  for  the  crime  of  statutory  rape, 
as  tending  to  show  admissions  of  guilt  by 
the  defendant,  and  of  corroborating  tne 
complaining  witness,  and  were  not  privi- 
leged communications  after  they  had  left 
the  hands  of  the  wife.  State  v.  Sysinger, 
—  8.  D.  — ,  125  N.  W.  879. 

To  physician. 

615.  Prosecution  on  indictment  for  rape, 
was  permitted,  over  objection,  to  prove 
by  a  physician  a  conversation  between  de- 
fendant, the  state's  attorney  and  witness 
to  show  defendant's  admission  of  being  af- 
flicted with  a  loathsome  disease,  claimed  to 
be  communicated  to  the  victim  of  the  rape; 
in  such  conversation  defendant  said: 
"There  is  Doctor  Todd  who  treated  me. 
He  can  tell  you."  This  testimony  is  deemed 
improper  by  the  defense.  First,  because  it 
violated  N.  D.  Rev.  Codes  1905,  §  7304, 
exempting  a  physician  from  testifying  with- 
out the  consent  of  the  patient  as  to  any  in- 
formation acquired  in  attending  him;  and, 
Second,  iiecause  such  conversation  could  not 
be  construed  as  an  expressed  or  implied 
admission  of  the  fact  sougnt  to  be  proved. 
Such  objection  held  untenable.  State  v. 
Werner,  16  N.  D.  83,  112  N.  W.  60. 

To  attorney. 

Sufficiency  of  objection  to,  see  Appeal  and 
Error,  347. 

616.  It  was  not  error  to  sustain  objections 
to  the  testimony  as  calling  for  the  disclo- 
sure of  confidential  and  privileged  communi- 
cations,   where    the    defendant    asked    the 

SlaintiflT  upon  cross-examination  whether  he 
ad  advised  his  counsed  at  the  time  he  em- 
ployed him,  of  certain  fects.  Leistikow  t. 
Zuelsdorf,  18  N.  D.  611,  122  N.  W.  340. 

617.  A  question  to  the  attorney  for  a 
corporate  plaintiff  in  a  former  action  ask- 
ing if  he  advised  his  client  in  such  action  to 
assign  the  claim  to  a  resident  of  the  state 
for  the  purpose  of  evading  the  law  against 
the  foreign  corporation's  maintaining  an 
action  in  the  state  was  properly  excluded, 
as  attempting  to  elicit  advice  given  by 
counsel  to  client.  Dewey  v.  Komar,  21  S. 
D.  117,  110  N.  W.  90. 

«.  Acts  and  Declarations  of  Third  Persons 
Qenerally. 

1.  In  Civil  Cases. 

Admissibility  against  ward  of  admission  by 

guardian,  see  supra,  605. 
See  also  infra,  741. 

618.  Declarations  of  a  sick  or  injured  per- 
son as  to  the  nature,  symptoms  and  effects 
of  the  disease  or  injury  under  which  he  is 
sufTeriug  at  the  time  are  competent  evidence 
in  an  action  wherein  the  nature  and  cause 


of  the  malady  are  in  question.  Puis  v. 
Grand  Lodge  A.  O.  U.  W.  13  N.  D.  559,  102 
N.  W.  165. 

619.  Where  two  witnesses  gave  their 
depositions  at  the  same  time  and  one,  M., 
stated  the  time  of  the  birth  of  the  defendant 
to  have  been  at  a  certain  time,  and  the  sec- 
ond witness  in  response  to  a  question  as  to 
the  time  of  the  year  the  defendant  was  born, 
replied,  "So  far  as  I  remember,  just  as  Mrs. 
M.,  said,"  such  testimony  was  not  hearsay 
and  it  was  not  error  to  refuse  to  strike  it 
out  on  that  ground.  Breeden  v.  Martens, 
21  S.  D.  357,  112  N.  W.  960. 

620.  Evidence  of  a  statement  made  by  a 
husband  at  the  time  of  signing  a  bond  as 
one  of  the  sureties,  that  he  was  not  the 
owner  of  any  real  estate,  is  admissible  in 
an  action  by  the  wife  to  whom  he  had 
conveyed  all  of  his  property,  against  the 
sheriff  for  seizing  a  portion  of  such  property 
to  satisfy  a,  judgment  recovered  against  the 
husband  and  others,  although  the  bond  re- 
cites that  the  husband  is  the  owner  of  a 
quarter  section  of  land.  Aldous  v.  Olver- 
son,  17  S.  D.  190,  95  N.  W.  917. 

2.  In  Criminal  Cases. 

621.  Where  the  accused  immediately  de- 
nied incriminatory  statements  made  in  his 
presence  regarding  him,  such  statements  are 
inadmissible  to  prove  the  statements  as 
facts.  State  v.  Swenson,  —  S.  D.  — ,  129 
N.  W.  119. 

622.  In  a  prosecution  for  assault  with  a 
deadly  weapon,  the  court  properly  excluded, 
as  not  constituting  a  part  of  the  res  gest«, 
conversations  had  among  persons  and  ac- 
cused during  a  heated  discussion  at  the 
l^ome  of  a  third  person,  the  person  assault- 
ed not  being  a  party  to  such  conversations. 
State  V.  Kapelino,  20  S.  D.  591,  108  N.  W. 
336. 

623.  It  is  error  to  admit  proof  of  acts  and 
declarations  of  third  persons  not  in  the  pres- 
ence of  the  defendants,  unless  a  conspiracy 
has  been  shown  between  the  persons  making 
such  declarations  or  doing  such  acts  and 
the  defendants,  and  that  such  acts  or  dec- 
larations were  made  or  done  in  further- 
ance of  the  objects  of  the  conspiracy.  State 
V.  Hakon,  —  N.  D.  — ,  129  X.  W.  234. 

624.  It  was  not  error,  in  a  prosecution  for 
keeping  a  house  of  ill  fame,  to  permit  a 
sheriff  to  testify  as  to  finding  the  accused 
and  one  of  the  women  living  in  the  house  to- 
gether and  detailing  a  conversation  had  be- 
tween them,  or  with  the  witness,  at  the 
time.  State  v.  Cambron,  20  8.  D.  282,  105 
N.  W.  241. 

625.  Evidence  by  a  third  person  that  the 
prosecutrix  under  the  age  of  consent  on 
whom  a  rape  is  alleged  to  have  been  com- 
mitted, and  her  companion  stated,  in  the 
presence  of  the  defendant,  that  they  had 
recently  been  robbed,  is  admissible  as  part 
of  the  res  gestie,  on  the  trial  of  an  indict- 
ment for  rape  in  which  the  prosecution 
claimed  that  the  defendant  had  given  the 
prosecutrix  money  to  obtain  hor  consent  to 
sexual  intercourse,  which  act  is  alleged  to 


Digitized  by 


Google 


400 


EVIDEKCE,  IX.  f— h. 


have  taken  place  in  detendant's  room  in  the 
rear  of  a  saloon,  but  which  money  the  de- 
fendant claimed  he  gave  them  on  their  rep- 
resentation   that   they    had    been    robbed. 
State  V.  Mulch,  17  S.  D.  321,  96  N.  W.  101. 

f.  Declarations  of  Person  Since  Deceased. 

026.  Voluntary  and  spontaneous  declara- 
tions of  the  deceased  to  those  in  attendance 
upon  him  as  to  the  cause  of  his  illness,  due 
to  poison,  from  which  he  was  then  suffiering, 
and  soon  died,  are  admissible  in  evidence  ae 
part  of  the  res  gest«,  where  the  circumstan- 
ces are  such  as  to  preclude  the  idea  of  pre- 
meditation or  any  motive  for  falsifying. 
Puis  V.  Grand  Lodge,  A.  O.  U.  W.  13  N.  D. 
559,  102  N.  W.  165. 

627.  In  proceedings  for  the  appointment 
of  an  administrator,  in  which  certain  pe- 
titioners claimed  they  were  sons  and  grand- 
sons of  decedent,  the  court  properly  admitted 
us  competent  a  letter  from  a  deceased 
brother  of  claimants,  stating  that  he  had 
seen  and  conversed  with  his  father  in  Da- 
kota, such  letters  being  a  declaration  relat- 
ing to  family  history.  Re  McClellan,  20 
S.  D.  498,  107  N.  W.  681. 


g.  Declarations  of  Former  Owner. 


628.  Declarations  or  admissions  of  a 
grantor,  made  after  he  has  parted  with  the 
title,  are  not  competent  to  defeat  such  title, 
where  there  is  no  evidence  of  fraud  fir  con- 
spiracy against  creditors.  Leonard  v.  Flem- 
ing, 13  N.  D.  629,  102  N.  W.  308. 

629.  The  declarations  of  the  parties  at  the 
time  and  subsequently  are  admissible  to  de- 
termine the  real  intention  with  which  a 
conveyance  was  executed.  Miller  v.  Smith, 
—  N.  D.  — ,  126  N.  W.  499. 

630.  In  an  action  for  the  conversion  of 
grain  mortgaged  by  the  tenant  where  it 
was  necessary  to  establish  a  division  of  the 
grain  between  the  landlord  and  the  tenant, 
evidence  of  conversations  between  the  land- 
lord and  the  tenant  to  show  that  the  land- 
lord at  the  time  of  the  threshing  of  the 
grain  directed  the  tenant  to  make  a  division 
was  admissible  although  the  defendant  was 
not  present  at  the  time  that  the  conversa- 
tions were  held.  Iverson  v.  Soo  Elevator  Co. 
22  S.  D.  638,  119  N.  W.  1006. 

h.  Acts  and  Declarations  of  Agent  or  Rep- 
resentative. 

Receipted  bill  given  by  partner,  see  supra, 
373. 

Receipted  bill  by  collecting  partner  as  ad- 
mission against  selling  partner,  see 
supra,  503. 

Competency  of  general  agent  as  to  his 
authority,  see  Witnesses,  1. 

See  also  supra,  498;  infra,  737. 

631.  The  declarations  of  an  agent,  not 
made  while  actine  within  th$  scope  of  his 
agency,  are  not  binding  on  the  principal, 
Rounseville  v.  Paulson,  —  N.  D.  — ,  126  N. 
W.  221. 

632.  Evidence  as  to  the  declarations  made 


A 


by  an  agent,  as  to  the  making  of  a  certain 
contract,  is  competent,  where  his  general 
a^ncy  is  shown  oy  the  uncontradicted  tes- 
timony of  others.    Fowler  y.  Iowa  Land  Co. 

18  S.  D.  131,  99  N.  W.  1096. 

633.  An  admission  by  an  agent,  to  be 
admissible  in  evidence  against  his  principal 
must  have  been  made  at  the  time  of  doing 
the  act  he  is  authorized  to  do,  and  must 
have  been  concerning  the  act  he  was  doing 
either  while  actually  engaged  in  the  trans- 
action or  so  soon  thereafter  as  to  be  in  reali- 
ty a  part  of  the  transaction  and  constitute  a 
part  of  the  res  gesta.  Jungworth  v.  Chi- 
cago, M.  &  St.  Ps  R.  Co.  —  S.  D.  — ,  123  N. 
W.  695. 

634.  An  exclamation  or  statement  of  an 
agent  made  contemporaneously  with  the 
principal  act  or  transaction,  and  forming 
a  natural  and  material  part  of  it,  is  com- 
petent as  being  original  evidence  in  the  nat- 
ure of  res  gestae,  but  not  an  abstract  or 
narrative  statement  of  a  past  transaction. 
Balding  v.  Andrews,  12  N.  D.  267,  96  X. 
W.  305. 

635.  A  statement  of  an  elevator  agent 
while  the  elevator   was   burning,   made   in 

nswer  to  an  inquiry  as  to  the  cause  of 
the  fire,  that  "I  tightened  up  the  chain; 
"he  fire  must  have  come  that  way,"  is 
incompetent  because  it  relates  to  a  past 
occurrence,  and  it  is  a  mere  statement  of 
opinion.  Balding  t.  Andrews,  12  N.  D.  267, 
96  N.  W.  306. 

636.  Statements  by  an  insurance  agent 
before  the  delivery  of  a  policy  as  to  the  rea- 
sons why  the  policy  was  not  delivered  are 
admissible  as  part  of  the  res  gesta.  Whea- 
ton  V.  Liverpool  &  L.  &  G.  Ins.  Co.,  20  S.  D. 
62,  104  N.  W.  850. 

637.  Admission  made  by  an  agent  affect- 
ing the  liability  of  his  principal,  are  inad- 
missible in  a  personal  injury  action  against 
the  principal,  in  the  absence  of  evidence  that 
the  agent  was  authorized  to  bind  the  princi- 
pal by  his  statements  which  were  made  after 
the  injury.     Klingaman  v.  Fish  t  H.  Co., 

19  S.  D.  139,  102  N.  W.  601. 

638.  Where  the  gist  of  an  action  was  the 
negligent  killing  of  plaintiflfs  stock  by  de- 
fendant, and  plaintiit's  alleged  contributory 
negligence,  a  conversation  shortly  after  the 
accident  occurred  between  plaintiff's  son  and 
the  conductor  on  the  train  who  had  come 
up  from  the  caboose  where  he  had  been 
prior  to  and  at  the  time  of  the  accident, 
and  who  did  not  witness  any  alleged  con- 
tributory negligence  or  see  such  son  until 
the  time  of  the  conversation,  as  to  why  the 
son  left  the  stock  on  the  crossing,  was  in- 
admissible as  not  constituting  a  part  of  the 
res  gests.  Jungworth  v.  Chicago,  M.  &  St. 
P.  R.  Co.  —  S.  D.  — ,  123  N.  W.  695. 

639.  In  an  action  by  an  agent  to  recover 
a  commission  on  the  sale  of  land,  it  waa 
proper  for  the  trial  court  to  permit  plain- 
tiff to  testify  as  to  a  conversation  between 
plaintiff  and  his  agent,  who  actually  brought 
the  owner  and  the  purchaser  together,  as  it 
was  material  to  show  the  connection  exist- 
ing  between    the   plaintiff   aad   his   agent. 
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whicb  resulted  from  the  conversation  tes- 
tified to;  said  conversation  being  the  direct 
evidence,  material  and  competent,  proving 
the  connection  and  was  primary  evidence 
of  the  transaction  itself  which  brought  about 
the  sale  of  the  land,  and  was  not  hearsay. 
Webb  V.  Burroughs,  —  S.  D.  — ,  127  N.  W. 
623. 

1.  Declarations  of  Co-conapirator.        "" 
Instruction  as  to,  see  Trial,  420. 

640.  Statements,  of  an  alleged  co-conspir- 
ator regardless  of  whether  a  conspiracy  had 
been  proved  or  not,  are  incompetent,  where 
they  are  not  made  in  the  presence  of  the 
defendant,  relate  to  acts  previously  done 
or  to  be  done  in  the  future,  and  are  not 
made  in  furtherance  or  in  prosecution 
of  the  common  purpose.  State  v.  Moeller,  — 
N.  D.  — ,  120  N.  W.  668. 

641.  The  principal  upon  which  declara- 
tions of  a  co-conspirator  not  on  trial  are 
Kometimes  admissible  in  evidence  against 
the  conspirator  who  is  on  trial  is  that  by 
the  act  of  conspiring  together  the  parties 
doing  so  have  assumed  as  a  body  the  attri- 
bute of  individuality  as  relates  to  the  pros- 
Kution  of  the  common  design  or  purpose; 
hence  what  is  done  or  said  by  any  one  in 
furtherance  of  that  design  is  the  act  of  ail. 
Kviueqce  of  such  statements  is  also  admis- 
sible on  the  ground  of  agency.  State  v. 
Moeller,  —  N.  D.  — ,  126  N.  W.  668. 

J.  Dying  Declaration*. 

Xew  trial  for  admission  of,  see  New  Trial, 
15. 

642.  Since  the  fact  of  impending  disso- 
lution may  be  inferred  from  the  conduct, 
condition,  or  statements  of  the  declarant, 
where  the  record  discloses  nothing  directly 
tending  to  show  such  apprehension  on  the 
part  of  such  declarant,  unless  it  is  extreme 
illness  alone,  the  statements  made  by  the 
declarant  are  not  admissible  as  dying  dec- 
larations. State  v.  Swenson,  —  S.  D.  — , 
129  N.  W.  119. 

643.  Statements  made  by  the  deceased 
during  the  course  of  a  medical  examination, 
that  the  accused  gave  her  a  drink  the  night 
before,  and  that  she  had  been  sick  ever  since 
and  that  she  was  becoming  worse,  were  in- 
admissible as  a  part  of  the  res  gestffi, 
where  the  accused  immediately  denied  such 
statements,  and  the  evidence  showed  that 
the  deceased  was  not  sick  the  night  before. 
SUte  V.  Swenson,  —  8.  D.  — ,  129  N.  W.  119. 

k.  Complaintt  of  Injuries  or  Suffering. 
See  also  supra,  626. 

644.  Witnesses  will  not  be  permitted  to 
testify  in  a  personal  injury  action  to  corn- 
plainta  or  statements  of  physical  condition 
or  feeling  made  by  the  injured  person  in 
answer  to  an  interrogation,  and  which  are 


descriptive  or  narrative  in  their  nature  and 
not  part  of  the  res  gests.  Klingaman  v. 
Fish  4  H.  Co.  19  8.  D.  139,  102  >f.  W.  601. 
[Cited  in  note  in  24  L.R.A.(N.8.)  262, 
on  admissibility  of  expressions  or  state- 
ments, subsequent  to  injury,  of  pres- 
ent pain.] 
_  645.  Declarations  by  plaintiff  in  an  ac- 
tion against  a  city  for  negligent  injuries, 
made  to  her  mother  on  returning  home  after 
the  injury,  that  she  had  hurt  her  foot  by 
stepping  into  a  hole  in  the  sidewalk  and 
that  the  injury  was  painful,  and  a  declara- 
tion made  to  the  mother  more  than  six 
months  after  the  injury,  upon  the  daughter's 
return  from  school,  that  "she  had  been 
standing  on  the  injured  foot  and  that  it 
had  been  very  painful;  that  she  had  been 
going  around  with  a  chair  and  cane,"  and 
a  statement  to  a  physican,  made  about  six 
months  after  the  injury,  that  she  had  been 
injured  by  spraining  her  ankle  in  a  defect- 
ive sidewalk,  are  hearsay  and  are  not  ad- 
missible as  part  of  the  res  geste.  Fallon 
V.  Rapid  City,  17  S.  D.  570,  97  N.  W.  1009. 

1.  Threats. 
Offer  of  proof  as  to,  see  Trial,  74. 

646.  An  offer  by  defense  to  show  threats 
made  by  the  prosecuting  witness  against  the 
accused  a  long  time  prior  to  the  date  laid 
in  the  information,  was  properly  excluded 
when  made  before  the  claim  of  self-defense 
had  been  offered.  State  v.  Horn,  21  S.  D. 
237,  111  N.  W.  562. 

m.  Former  Testimonif, 

Documentary  evidence  of,  see  supra,  IV.  g. 

Admissibility  of  evidence  taken  on  prelim- 
inary examination,  see  Criminal  Law, 
29. 

Admissibility  of,  to  impeach  witness  on 
later  examination,  see  Witnesses,  105, 
106. 

647.  The  testimony  of  a  witness  at  a  for- 
mer trial  cannot  be  introduced,  on  his  ex- 
amination, as  independent  testimony.  State 
V.  Callahan,  18  S.  D.  146,  99  N.  W.  1099. 

648.  The  testimony  of  a  witness  at  a  pre- 
vious trial  cannot  be  taken  as  evidence  to 
prove  a  defendant  guilty  of  the  crime  with 
which  he  is  charged.  State  v.  Callahan,  18 
8.  D.  145,  99  N.  W.  1009. 

649.  In  a  prosecution  for  adultery,  tes- 
timony before  the  committing  magistrate 
showing  the  offense  to  have  been  coraiYiitted 
January  2,  1907,  while  the  information  on 
which  the  accused  was  convicted  alleged  the 
offense  to  have  been  committed  June  2,  1907, 
the  record  showing  clearly  that  the  offense 
in  relation  to  which  the  said  witnesses  testi- 
fied on  the  preliminary  examination  was  the 
same  identical  offense  of  which  accused  was 
convicted  under  the  information,  was  prop- 
erly admitted  time  not  being  of  the  essence 
of  the  charge.  State  v.  Heffernan,  —  S. 
D.  — ,  25  L.R.A.(N.S.)  876,  123  N.  W.  87. 
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X  RKLEVANOr  AND  MaTEBIALITT. 

o.  In  General;  Miacellaneout. 

Admissibility  of  documentary  evidence,  see 
supra,    IV. 

Assignment  of  error  as  to  admission  of  evi- 
dence, see  Appeal  and  Error,  238-242. 

First  objecting  to  competency  on  appeal, 
see   Appeal   and   Error,   773-776. 

Sufficiency  of  objections  and  exemptions  to 
admission  of  evidence,  see  Appeal  and 
Error,  V.  a,  2. 

Waiver  of  objections  as  to,  see  Appeal  and 
Error,  VII.  g,  2. 

Prejudicial  error  in  admission  of  evidence, 
see  Appeal  and  Error,  VII.  k,  3,  a. 

Prejudicial  error  excluding  evidence,  see 
Appeal  and  Error,  VII.  k,  3,  b. 

Necessity  for  offer  of  proof,  see  Trial,  76-79. 

Preliminary  question  for  court  as  to  admis- 
sibility, see  Trial,  118-120. 

What  evidence  may  be  considered  on  motion 
to  modify  findings,  see  Trial,  477. 

Competency  of  vritness,  see  Witnesses,  III. 

650.  Evidence  that  no  injury  followed  a 
change  of  the  voting  place  at  a  primary 
election  is  not  admissible  in  a  contest  of  a 
nomination  at  such  election.  Elvick  v. 
Groves,  17  N.  D.  561,  118  X.  W.  228. 

651.  Where  a  witness  is  unable  to  state 
whether  or  not  property  mortgaged  included 
property  claimed  by  plaintiff,  the  court  prop- 
erly sustained  an  objection  to  a  question  as 
to  the  amount  the  mortgage  was  for.  Com- 
eau  v.  Hurley,  —  S.  D.  — ,  123  N.  W.  715. 

652.  In  an  action  by  real  estate  brokers 
to  recover  commissions  for  procuring  a  pur- 
chaser it  was  not  error  to  exclude  evidence 
of  a  demand  for  money  received  by  the  brok- 
ers on  the  contract  and  under  the  terms  of 
which  defendant  did  not  deny,  they  were 
entitled  to  hold.  Ward  v.  McQueen,  13  N. 
D.  163,  100  N.  W.  253. 

653.  It  was  not  error  in  an  action  to  en- 
force a  miner's  lien,  to  exclude  evidence 
that  the  lienor  had  received  commissions  for 
the  sale  of  stock  in  the  company  owning  the 
mine,  where  no  lien  was  claimed  for  such 
commissions.  Hahn  v.  Anaconda  tiold  Min. 
Co.  —  8.  D.  — ,  128  N.  W.  128. 

654.  In  an  action  to  quiet  title,  if  the  tax 
deed  under  which  the  defendant  claims,  was 
regular  on  its  face,  so  that  the  three  years 
statute  of  limitations  would  apply  thereto, 
all  evidence  bearing  upon  the  regularity  of 
the  tax  proceedings  after  the  assessment 
and  up  to  the  sale  upon  which  the  tax  deed 
was  based,  and  upon  the  validity  of  the  cer- 
tificate of  sale  was  immaterial.  Gibson  v. 
Smith,  —  S.  D.  — ,  124  N.  W.  733. 

655.  Where  in  action  by  a  wife  for  the 
value  of  a  piano  taken  on  a  judgment 
against  her  husband,  she  claiming  the  piano 
had  been  bought  for  her  by  her  husband  in 
repayment  of  a  loan  to  him  by  her,  in  which 
the  husband  testified  that  he  borrowed  the 
money  and  put  it  into  his  business  and  used 
it  right  away,  and  never  gave  his  wife  any 
other  property  than  the  piano  in  payment 


of  the  loan,  it  was  proper  to  sustain  ac  ob- 
jection to  a  question  as  to  where  the  wife 
got  the  money,  as  it  tended  to  introduce  a 
collateral  matter  into  the  case,  not  perti- 
nent to  the  issues  in  controversy,  and  too  re- 
mote to  shed  any  light  on  the  transaction 
then  being  investigated.  Bailey  v.  Walton, 
—  S.  D.  — ,  123  X.  W.  701. 

656.  In  an  action  on  a  policy  of  fire  in- 
surance, testimony  by  the  insurance  agent, 
that  at  a  certain  time  he  knew  what  the 
premium  was,  is  immaterial  where  he  had 
testified  that  he  had  offered  the  policy  for 
a  stated  price.  Wheaton  v.  Liverpool  &  L. 
&  G.  Ins.  Co.  20  S.  D.  62,  104  N.  W.  850. 

657.  Evidence  by  a  mutual  insurance 
company  in  an  action  against  it  to  recover 
on  a  policy,  tending  to  prove  that  a  com- 
mittee had  been  appointed,  and  had  report- 
ed to  the  secretary  of  the  company,  is  in- 
admissible, in  the  absence  of  proof  that  a 
settlement  had  been  attempted,  or  an  arbi- 
trator appointed,  or  request  made  to  as- 
sured to  appoint  one  as  provided  by  S.  D. 
Laws  1897,  chap.  70,  p.  199,  §  7,  which 
requires  the  secretary  of  such  a  company  to 
adjust  the  loss,  and.  if  a  satisfactory  settle- 
ment cannot  be  made,  to  appoint  a  com- 
mittee to  ascertain  the  amount  of  the  loss, 
and  that  in  case  of  inability  then  to  agrco 
the  claimant  and  the  company  shall  each 
choose  a  disinterested  party  to  arbitrate 
the  matter.  Norris  v.  Equitable  Fire  Asso. 
19  S.  D.  114,  102  N.  W.  306. 

658.  The  court  erred  in  allowing  the  in- 
troduction of  a  bank  receipt,  being  the 
kind  used  where  the  premium  is  paid  in 
full,  which  a  witness,  soliciting  agent  for 
an  insurance  company,  testified  was  diffe- 
ent  from  a  receipt  which  he  had  issued 
to  an  insured  and  which  he  had  declared 
in  writing  was  a  binding  receipt,  makinjr 
a  policy  of  insurance  effective  from  the 
date  of  application;  such  bank  receipt  be- 
ing incompetent,  irrelevant  and  immatr- 
rial,  as  it  nad  not  been  used  in  the  trans- 
action, and  assured  had  not  proved  knowl- 
edge of  the  existence  of  such  a  receipt. 
Bowen  v.  Mutual  L.  Ins.  Co.  20  S.  D.  103, 
104  N.  W.  1040. 

659.  In  proceedings  by  a  tax  payer  to  en- 
join the  issuance  of  bonds  for  the  con- 
struction of  a  sewer  on  the  grounds  that 
a  majority  of  the  electors  of  the  city  hail 
not  voted  in  favor  of  the  issue,  evidence  in 
the  nature  of  the  registration  list  of  the 
number  of  voters  prior  to  the  election  in 
question,  the  registration  of  the  voters  of 
the  city  taken  by  the  assessor  shortly  be- 
fore, the  testimony  of  the  petitioner  him- 
self of  a  certain  number  of  legal  voters  he 
knew  did  not  vote,  and  the  testimony  of 
such  persons  themselves  that  they  were 
qualified  voters  and  did  not  vote  at  such 
election,  was  properly  rejected,  altliouah 
the  constitution  provides  that  a  majority 
of  the  electors  of  the  town  or  city  vote  in 
favor  of  such  proposition,  as  the  courts 
will  presume  that  electors  not  voting  were 
in  favor  of  the  measure.  Treat  v.  DeJean, 
22  S.  D.  605,  118  N.  W.  709. 
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b.  Title  or  Potaeaaion. 

1.  Of  Personal  Property, 

Expert  evidence  as  to,  see  supra,  492. 
See  also  supra,  611. 

660.  In  an  action  to  recover  possession  of 
personal  property  where  the  complaint  al- 
leges ownership  in  plaintiff's  in  common  with 
a  third  person,  evidence  was  admissible  that 
the  property  had  been  listed  for  taxation  by 
both  plaintiffs  at  different  times  as  their 
property  in  severaltv.  Palmer  v.  Hurst,  22 
S.  D.  68,  116  N.  W.'oie. 

661.  It  was  competent  for  a  defendant,  in 
rapport  of  his  claim,  to  show  that  a  mare 
was  of  a  sufficient  a^  to  have  been  branded 
by  him  prior  to  the  sale  of  the  brand,  where 
defendant  claimed  that  the  mare  was  one  he 
owned  and  had  branded  before  he  sold  bis 
brand  to  plaintiff.  Belkuap  v.  Belknap,  20 
S.  D.  482,  107  N.  W.  692. 

662.  In  an  action  to  recover  the  value 
of  property  taken  by  a  sheriff  on  an  execu- 
tion against  the  plaintiffs  father,  plaintiff 
daiming  the  property  as  his  own,  it  wasi 
not  proper  to  introduce  the  assessment  roll 
and  various  proceedings  connected  there- 
with, to  show  that  the  property  was  as- 
sessed to  the  father,  as  it  clearly  appeared 
that  the  plaintiff  was  not  personally  as- 
sessed, and  made  no  statement  in  regard  to 
the  property,  and  it  was  not  shown  that  he 
had  any  knowledge  of  the  assessments  or  the 
manner  in  which  they  were  made.  Comeau 
T.  Hurley,  —  S.  D.  — ,  123  N.  W.  715. 

663.  In  an  action  of  claim  and  delivery  to 
recover  possession  of  a  number  of  steers 
claimed  by  the  defendant  under  a  mortgage 
from  plaintiff's  vendor,  the  court  properly 
denied  the  right  of  the  defendant  to  question 
tbe  sheriff  as  to  the  amount  of  stock  owned 
by  the  mortgagor  at  the  time  of  giving  the 
mortgage  where  the  evidence  of  the  officer 
WIS  to  be  based  on  what  he  found  a  year 
after  the  mortgage  was  given.  Kime  v. 
Bank  of  Edgemont,  22  S.  D.  630,  119  N.  W. 
1003. 

664.  In  an  action  of  claim  and  delivery  to 
recover  the  possession  of  certain  steers 
which  the  defendant  claims  under  a  renewal 
mortage  evidence  as  to  whether  the  mort- 
gagor sold  the  plaintiff  any  steers  covered  by 
tbe  first  mortgage  was  immaterial  where  the 
first  mortgage  did  not  cover  the  steers  in 
qnestion.  Kime  v.  Bank  of  Edgemont,  22 
8.  D.  630,  119  N.  W.  1003. 

2.  Of  Real  Property. 
Expert  evidence  as  to,  see  supra,  490,  491. 

865.  Evidence  in  an  action  by  the  state 
to  quiet  title  to  certain  property,  showing 
that  it  had  entered  into  an  agreement  as  to 
the  disposition  of  the  property  which  in  no 
way  affected  its  title,  is  irrelevant  and  im- 
mtterial.  State  v.  Coughran,  19  S.  D.  271, 
103  N.  W.  31. 

666.  The  state  in  an  action  to  establish 
its  title  to  property  claimed  by  another  by 
▼irtue  of  a  tax  deed,  can  show  that  the  tax 
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deed  is  void  because  of  irregularities  in  the 
tax  proceedings,  although  the  officers  were 
acting  as  the  agents  of  the  state  in  such 
proceedings.  State  v.  Coughran,  19  S.  D. 
271,  103  N.  W.  31. 

667.  In  an  action  to  quiet  title,  certain 
deeds  showing  a  chain  of  title  from  a  rail- 
road to  the  defendant,  were  admissible  in 
evidence  to  show  that  the  defendant  was  in 
possession  of  the  premises  prior  to  the  time 
that  the  plaintifTs  chain  of  title  commenced, 
for  the  purpose  of  showing  that  even  if  the 
defendant  did  not  have  a  resulting  trust  in 
the  premises  she  had  been  in  actual  posses- 
sion for  such  a  time  as  w^ould  give  her  titi.» 
by  adverse  possession.  Sutton  v.  Whetstone, 
21  S.  D.  341,  112  N.  W.  850. 

0.  Boundary. 

668.  The  government  surveyor's  field 
notes  giving  the  trend  of  boundary  lines,  to- 
gether with  the  distances  run,  are  material 
and  competent  evidence  where  the  location 
of  a  quarter  section  comer  is  in  dispute; 
and  _  their  exclusion  is  not  cured  by  the 
testimony  of  a  surveyor,  called  by  one  of  the 
parties,  of  what  his  survey  disclosed  and 
that  it  agreed  in  a  material  part  with  the 
field  notes.  Kellogg  v.  Finn,  22  S.  D.  578, 
133  Am.  St.  Rep.  945,  119  N.  W.  545,  18  A. 
&  E.  Ann.  Cas.  363. 

d.  Custom  or  Haiit. 
See  also  infra,  671. 

669.  In  an  action  for  the  conversion  of 
grain  for  which  no  "tickets"  were  given  by 
the  elevatorman  at  the  time  of  receipt,  it  is 
relevant  to  show  a  custom  not  to  give  the 
tickets  till  later,  corroborating  testimony 
that  no  tickets  were  issued..  Cochrane  v. 
National  Elevator  Co.  —  N.  D.  — ,  127  N. 
W.  725. 

670.  In  action  by  a  trustee  in  bankruptcy 
of  an  insolvent  merchant  to  recover  an  un- 
lawful preference,  it  is  not  error  to  receive 
evidence  relating  to  such  merchant's  habits, 
in  view  of  the  fact  that  defendant  had  its 
representative  who  knew  such  habits  and 
had  testified  that  inquiry  was  made  thereon, 
on  the  question  as  to  whether  an  honest  in- 
quiry was  made.  Grant  v.  Powers  Dry 
Goods  Co.  23  S.  D.  195,  121  N.  W.  95. 

e.  Concerning  Persons, 

1.  In  General. 

Parol  evidence  as  to,  see  supra,  VI.  j. 
Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  e. 
Admissibility   under    pleadings,    see    infra. 

778. 
Sufficiency  of  evidence  as  to,  see  infra,  XI.  f. 

671.  Testimony  of  persons  who,  by  their 
association  with  the  insured,  had  an  op- 
portunity to  observe  his  habits,  that  they 
had  seldom  or  never  seen  him  drink  or  ap- 
pear to  be  under  the  influence  of  liquor,  was 
competent  to  show  that  he  was  not  an  ha- 
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bitual  or  immoderate  drinker.  Puis  v. 
Grand  Lodge  A.  O.  U.  W.  13  N.  D.  659,  102 
K.  W.  166. 

2.  Malice. 

Presumption  and  burden  of  proof  as  to,  -see 

supra,  II.  e,  0. 
See  also  infra,  803,  804. 

4 

672.  The  fact  tliat  the  law  raises  a  pre- 
sumption of  malice  from  the  publication  of 
M-ords  actionable  per  se  does  not  render  in- 
competent evidence  upon  the  question  of 
actual  malice.  Wrege  v.  Jones,  13  N.  D. 
267,  112  Am.  St.  Rep.  679,  100  N.  W,  705, 
3  A.  &  E.  Ann.  Cas.  482. 

673.  If  actual  malice  is  charged  in  a  com- 
plaint for  slander  and  punitive  damages  are 
claimed  for  the  injury,  the  presence  of  actu- 
al malice  becomes  a  vital  question;  therefore 
the  defendant  may  testify  directly  to  bis  in- 
tent or  motive,  and  also  as  to  the  facts  and 
circumstances  which  are  pleaded  and  were 
known  to  him  when  he  uttered  the  slander. 
Wrege  v.  Jones,  13  N.  D.  267,  112  Am.  St. 
Kep.  679,  100  N.  W.  706,  3  A.  ft.  E.  Ann.  Cas. 
482. 

674.  Failure  of  one  sued  for  libel  in  char- 
ging a  candidate  for  office  with  unfitness 
therefor  because  of  facts  stated,  to  estab- 
lish a  plea  of  truth  as  a  defense,  cannot  be 
taken  into  consideration  by  the  jury  in  esti- 
mating damages,  as  tending  to  show  malice. 
Schull  V.  Hopkins,  —  S.  D.  — ,  29  L.R.A. 
(N.S.)  691,  127  N.  W.  650. 

3.  Intent. 

Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  e,  7. 
Expert  evidence  as  to,  see  supra,  VII.  e. 
Sufficiency  of  evidence  as  to,  see  infra,  876. 
See  also  infra,  796,  811,  813,  816. 

675.  If  the  grantor  clearly  intends  that 
the  title  should  presently  pass  by  delivery 
of  a  deed  evidence  showing  a  subsequent 
change  of  intention  by  the  recall  of  the 
deed  is  not  competent.  O'Brien  v.  O'Brien, 
—  N.  D.  — .  126  N.  W.  307. 

676.  If  the  intention  of  the  grantor  in 
delivering  a  deed  to  a  third  person  is  doubt- 
ful or  equivocal,  evidence  of  subsequent  acts 
of  the  grantor  or  of  the  person  with  whom 
the  deed  was  deposited  is  competent  as  tend- 
ing to  show  what  the  grantor's  intention 
was  at  the  time  of  the  delivery.  O'Brien 
V.  O'Brien,  —  N.  D.  — ,  126  N.  W.  307. 

677.  What  occurred  suiwequent  to  the 
levying  of  the  attachment  as  to  the  aban- 
donment of  the  homestead  is  competent  evi- 
dence of  the  intention  of  the  parties  claim- 
ing the  homestead  right.  Smith  v.  Spafford, 
16  N.  D.  208,  112  N.  W.  966. 

Criminal  intent. 

Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  e,  11. 
Bight  of  accused  to  testify  as  to,  see  Trial, 

331. 

678.  It  was  error  to  sustain  objections  to 
questions  asked  an  accused  as  to  his  inten- 


tions in  writing  a  letter  introduced  as  evi- 
dence of  an  offer  of  a  bribe.  State  v.  John- 
son, 17  N.  D.  654,  118  N.  W.  230. 

679.  A  person  accused  of  a  crime,  in  the 
commission  of  which  a  corrupt  intent  is  a 
necessary  ingredient  thereof,  may  testify 
what  his  intent  was  in  doing  certain  acts. 
State  V.  Johnson,  17  N.  D.  554,  118  N.  W. 
230. 

[Cited  in  note  in  23  L.R.A.(N.S.)  373, 
387,  on  right  to  testify  as  to  one's  in- 
tent] 

680.  Facts  which  show  that  one  of  sev- 
eral alleged  conspirators  had  conceived  a 
fraudulent  intent  before  he  entered  into  the 
conspiracy  do  not  constitute  competent  evi- 
dence that  his  alleged  co-conspirators,  who 
had  no  knowledge  of  such  facts,  had  such 
an  intent  before  or  at  the  time  the  con- 
spiracy was  formed.  Miller  v.  United 
States,  66  C.  C.  A.  399,  133  Fed.  337. 

681.  Evidence  that  one  who  had  entered 
into  a  contract  with  a  mutual  insurance 
company  offered  to  renew  such  contract  for 
another  year,  as  a  condition  of  which  he 
would  be  required  to  satisfy  the  unpaid 
losses  of  the  company  for  such  year,  is  ad- 
missible as  showing  an  intent  to  establish  a 
permanent  and  successful  business  rather 
than  an  intent  to  bankrupt  the  company, 
with  a  conspiracy  to  accomplish  which  he  is 
charged  in  the  indictment  against  him. 
Miller  v.  United  States,  66  0.  C.  A.  399,  133 
Fed.  337. 

682.  One  charged  with  subornation  of 
perjury  in  procuring  widows  of  soldiers  and 
sailors  making  homestead  entries  on  pub- 
lic lands  to  make  false  affidavits  that  the 
entries  were  not  for  the  benefit  of  other  per- 
sons, while  holding  contracts  to  convey  the 
lands  to  himself,  is  entitled  to  the  admission 
in  evidence  in  support  of  his  claim  that  he 
did  not  consider  actual  settlement  and  cul- 
tivation upon  such  lands  necessary  in  such 
case,  and  to  show  the  absence  of  a  criminal 
intent,  a  pronouncement  by  the  general 
land  office  department- tending  to  show  that 
at  the  time  the  affidavits  were  made  the 
land  department  itself  considered  actual 
settlement  and  cultivation  unnecessary  in 
such  cases,  for  the  sake  of  getting  such 
facts  before  the  jury,  although  the  court 
itself  could  take  judicial  notice  of  such  pro- 
nouncement. Numberger  v.  United  States. 
84  C.  C.  A.  377,  156  Fed.  721.  f 

[Cited  in  note  in  26  L.R.A.(N.S.)  658,  on  * 
perjury  in  statements  involving  mat- 
ters of  opinion  or  belief.] 

4.  Motive. 
See  also  infra,  808,  816. 

683.  Where  in  an  action  to  recover  the 
value  of  live  stock  taken  by  defendant,  as 
sheriff,  on  an  execution  on  a  judgment 
against  plaintiff's  father,  in  whidi  it  was 
shown  that  the  father  had  given  a  bill  of 
sale  of  certain  stock  to  another  son,  the 
court  properly  sustained  an  objection  to  a 
question  propounded  to  plaintiff  as  to  why 
his  father  had  inserted  in  the  bill  of  sale 
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«  proTision  to  the  effect  that  all  of  such 
ttock  was  to  remain  in  the  poesession  of  the 
father  and  brother  witii  the  right  to  take 
abaolute  possession  at  any  time,  as  plain- 
tiff was  not  a  party  to  such  transaction 
*nd  there  was  no  evidence  tending  to  show 
that  be  had  any  knowledge  of  the  bill  of 
»le  or  of  its  contents,  and  could  not  be 
presumed  to  Icnow  the  motives  of  the  parties 
in  inserting  such  provision.  Comeau  t. 
Hurley,  —  S.  D.  — ,  123  N.  W.  716. 

5.  Fraud  or  Good  Faith. 

Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  e,  8. 
S<«  also  supra,  329. 

Parol  evidence  as  to  fraud,  see  supra,  VI.  f. 
Sufficiency  of  evidence  as  to,  tee  infra,  XI.  b. 

684.  In  an  action  on  promissory  notes, 
contracts  made  coincident  with  the  execu- 
tion of  the  notes  were  admissible  to  show 
a  breach  of  faith  affecting  the  title  to  the 
notes,  and  to  cast  the  burden  on  the  in- 
dorsee maintaining  the  action  thereon. 
American  Nat,  Bank  v.  Lundy,  —  N.  D. 
— ,  129  N.  W.  99. 

685.  The  fact  that  a  contract  for  the  ex- 
rhtnge  of  certain  mining  claims  for  a  city 
lot  did  not  require  plaintiff  to  give  a  war- 
ranty deed,  does  not,  in  an  action  for  darn- 
s' for  breach  of  the  contract  due  to  the 
failure  of  the  defendant  to  convey,  warrant 
the  court  in  excluding  evidence  of  the  ex- 
istence of  an  outstanding  mortgage  cover- 
ing plaintifTs  property,  where  it  clearly  ap- 
pears that  plaintiff  repeatedly  assured  de- 
fendant that  the  title  was  free  and  clear 
from  all  incumbrances  and  that  defendant 
relied  thereon.  Godfrey  y.  Rosenthal,  17 
S.  D.  452,  97  N.  W.  365. 

686.  In  an  action  to  recover  the  amount 
of  promissory  notes  given  in  payment  for  a 
threshing  machine  where  the  defense  was 
fraud,  evidence  that  after  the  machine  ar- 
rived at  the  station  the  defendant's  agent 
refuied  to  allow  the  machine  to  be  unloaded 
until  the  freight  was  paid  by  tht,  plaintiff 
aod  the  notes  executed  secured  by  a  chat- 
tel mortgage  which  it  was  agreed  was  to 
he  returned  to  the  plaintiff  if  he  saw  fit  to 
refuse  to  take  the  machine  and  that  on  his 
refusal  to  take  the  machine  because  it  did 
not  oonform  with  the  warranty  the  defend- 
tnfa  agent  refused  to  return  the  notes  arid 
mortKage.  was  admissible.  Rectenbaugh 
▼.  Northwestern  Port  Hturon  Co.  22  S.  D. 
410,  118  N.  W.  697. 

Of  iasnred. 

687.  Evidence  that  insured  in  misstating 
her  a^  was  honestly  in  error  is  proper  un- 
der a  by-law  of  an  insurance  society  making 
Mch  a  mistake  immaterial  if  the  member 
WIS  under  the  age  limit  at  the  time.  Erick- 
•on  V.  Ladies  of  the  Maccabees,  —  S.  D.  — . 
126  N.  W.  259. 

688.  An  assurance  of  the  solicitor  as  to 
the  sufficiency  of  an.  answer  in  the  applica- 
tion may  be  admitted  to  show  the  good  faith 
of  the  applicant  in  making  the  particular 
answer,  though  by  the  terms  of  the  policy 


it  was  in  a  particular  as  to  which  the  solic- 
itor's act  or  knowledge  would  not  bind  the 
insurer.  Erickson  v.  Ladies  of  the  Macca- 
bees, —  8.  D.  — ,  126  N.  W.  269. 

Fraud  of  oreditors. 

689.  Evidence  that  personal  property  was 
assessed  to  an  alleged  vendor  and  not  to 
the  alleged  vendee,  for  many  years  after 
the  sale,  is  inadmissible  to  show  fraud  in 
the  sale.  Comeau  v.  Hurley,  —  S.  D.  — , 
123  N.  W.  715. 

690.  Where  a  transaction  between  a  fath- 
er and  sons  is  alleged  to  be  in  fraud  of 
creditors  'of  the  father,  and  a  written  in- 
strument is  offered  in  evidence  of  such  fact, 
parol  evidence  of  the  motives  that  prompted 
them  and  the  accompanying  facts  and  cir- 
cumstances are  admissible  in  support  of 
such  transaction.  Comeau  v.  Hurley,  22 
8.  D.  310,  117  N.  W.  371. 

691.  In  an  action  to  recover  assets  trans- 
ferred by  an  insolvent  partnership  to  a 
corporation  organized  from  the  partnership, 
in  wliich  it  is  claimed  that  the  partners 
made  fraudulent  transfers  of  stock  to  their 
wives  for  alleged  indebtedness  due  them, 
plaintiff  could,  if  a  fraudulent  intent  in  the 
organization  of  the  corporation  was  alleged, 
prove  fraudulent  dealings  between  the  cor- 
porators and  their  wives  as  tending  to  sup- 
port the  claim  of  a  fraudulent  intent  in 
the  original  transfer  of  certain  funds  to  the 
corporation.  Byrne  &  H.  Dry  Goods  Co.  v. 
Willis-Dunn  Co.  23  8.  D.  221,  29  LJt.A. 
(N.S.)  689,  121  N.  W.  620. 

9.  Notice;  Knowledge. 

Presumption  and  burden  of  proof  as  to,  we 

supra,  II.  e,  6. 
SufficiencT  of  evidence,  see  infra,  874. 
See  also  infra,  796,  800,  801. 

692.  In  an  action  on  a  promissory  note 
by  the  indorsee  thereof  a  contract  between 
the  payee  and  the  cashier  of  the  plaintiff 
company  was  admissible  on  the  question  of 
knowledge  of  the  alleged  fraud  of  such 
payee,  where  such  contract  was  in  the  na- 
ture of  a  contract  for  stock  in  the  payee 
corporation.  American  Nat.  Bank  v.  I^dy, 
—  N.  D.  — ,  129  N.  W.  99. 

693.  In  an  action  by  the  indorsee  of  a 
promissory  note  testimony  to  the  effect 
that  the  cashier  of  the  plaintiff  company 
had  told  the  witness  that  he  had  a  power 
of  attorney  to  execute  a  deed  in  the  name 
of  the  corporation  named  as  payee  in  the 
note,  was  admissible  to  charge  the  cashier 
witli  knowledge  of  the  fraud  of  the  payee. 
American  Nat.  Bank  v.  Lundy,  —  N.  D. 
— ,  129  N.  W.  99. 

604.  An  objection  to  a  question  upon 
cross-examination,  as  to  whether  the  vendor 
of  a  horse  at  the  time  of  sale  was  hard  up 
for  money  was  properly  sustained  as  not 
being  relevant  upon  the  issue  whether 
plaintiff  purchased  the  horse  in  good  faith 
without  notice  of  a  mortgage  thereon.  Pease 
V.  Magill,  17  N.  D.  166,  116  N.  W.  260. 
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7.  Character  and  Reputaticm. 


Expert  evidence  as  to,  see  supra,  VIL  j. 

Admissibility  of  general  reputation,  see 
8U|>ra,  IX.  b. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 999. 

See  also  supra,  692,  694;  infra,  820. 

695.  Evidence  as  to  the  reputation  of  a 
decedent  *f or  turbulence  and  violence  in  the 
city  where  he  was  killed  is  inadmissible 
where  self-defense  is  not  claimed  and  is  not 
an  issue  in  the  case,  titate  v.  Raice,  — 
8.  D.  — ,  123  N.  W.  708. 

696.  Proof  that  a  decedent  had  been 
guilty  of  acts  of  violence  to  third  persons 
of  which  the  accused  had  been  informed,  is 
inadmissible  in  a  prosecution  for  the  kill- 
ing of  such  decedent  not  in  self-defense. 
State  V.  Raice,  —  S.  D.  — ,  123  N.  W.  708. 

697.  In  a  prosecution  for  assault  and  bat- 
tery, evidence  of  the  good  character  or  repu- 
tation of  the  complaining  witness  is  inad- 
missible where  the  defendant  has  made  no 
attack  upon  such  reputation.  State  v.  Ma- 
gill,  —  N.  D.  — ,  22  L.R.A.(N.S.)  666,  122 
N.  W.  330. 

698.  Evidence  as  to  prosecutrix  being  a 
common  prostitute,  infected  with  a  venereal 
disease,  and  other  evidence  of  unchaste  con- 
duct, is  inadmissible  on  a  prosecution  for 
rape  of  a  female  under  the  age  of  consent, 
for  the  purpose  of  disgracing  her  and  dis- 
crediting her  testimony.  State  v.  Smith, 
18  S.  D.  341,  100  N.  W.  740. 

[Cited  in  note  in  14  L.R.A.(N.S.)  723, 
on  evidence  of  specific  instances  to 
prove  character.] 

f.  Damages;  Prices;  Values. 

Admissibility  of  expert  evidence  as  to,  see 
supra,  VII.  i. 

Admissibility  of  evidence  on  question  of  ex- 
tent of  recovery  for  false  representa- 
tions, see  Damages,  44. 

1.  Breach  of  Warranty. 

Admissibility  in  pleading,  see  infra,  781, 
782. 

699.  Since  measure  of  damages  for  the 
breach  of  an  implied  warranty  of  the  sound- 
ness and  merchantability  of  machinery,  un- 
der S.  D.  Civ.  Code,  §  2305,  is  the  differ- 
ence between  what  the  machinery  was  worth 
if  as  warranted  and  what  it  was  actually 
worth,  it  was  error  to  admit  evidence  of 
profits  lost.  Christiernson  v.  Hendri  &  B. 
Mfg.  &  Supply  Co.  —  S.  D.  — ,  128  N.  VV. 
603. 

2.  WorJc;  Services. 

Admissibility  of  expert  evidence  as  to,  see 

supra.  474. 
Admissibility    under    pleadings,    see    infra, 

764. 
Admissibility  of  evidence  as  to,  in  rebuttal, 

see  infra,  793,  794. 
Striking  out  evidence,  see  Trial,  89. 


700.  In  an  action  for  a  breach  of  a  con- 
tract of  employmrat  under  which  in  addi- 
tion to  a  stated  salary  plaintiff  was  to  re- 
ceive a  percentage  of  the  profits  of  the  en- 
terprise, it  was  error  to  refuse  to  admit 
proof  of  his  earning  capacity  as  a  lawyer 
at  the  time  he  entered  into  such  contract. 
McLean  v.  News  Pub.  Co.  —  N.  D.  —  120 
N.  W.  93. 

701.  In  an  action  by  a  father  for  the 
earnings  of  a  minor  child  evidence  of  the 
wilful  or  negligent  acts  of  the  minor  to  the 
damage  of  the  defendant  for  the  purpose  uf 
showing  that  the  services  of  the  minor  were 
of  no  value  to  the  defendant  is  wholly  in- 
competent, as  such  facts  do  not  tend  to  af- 
fect the  value  of  the  work  and  labor  ac- 
tually performed  by  the  minor.  Fanton  ▼. 
Byrum,  —  S.  D.  — ,  —  UR,A.(N.S.)  — , 
128  N.  W.  325. 

702.  In  an  action  for  damages  growing 
out  of  defendant's  refusal  to  comply  with 
his  contract  to  pay  for  threshing  done  for 
a  third  person,  evidence  by  plaintiff  of  tlio 
amount  of  grain  threshed  and  the  disposi- 
tion thereof  was  properly  received.  Lund 
V.  Upham,  17  N.  D.  210,  116  N.  W.  88. 

3.  Personal  Injuries;  Death. 

Admissibility  of  expert  evidence  as  to,  see 

supra,  488. 
Admissibility    under    pleadings,    see    infra, 

765,  766'. 
Sufficiency  of  evidence,  see  infra,  976. 

703.  Evidence  in  a  personal  injury  ac- 
tion as  to  the  medical  expenses  incurred  by 
the  plaintiff  by  reason  of  the  injury,  is  in- 
admissible without  proof  as  to  the  value  of 
the  services  rendered,  or  that  the  physicians 
had  been  paid  the  sum  specified  in  the  evi- 
dence. Klingaman  v.  Fish  &  H.  Co.  19  S. 
D.  139,  102  N.  W.  601. 

704.  The  plaintiff  in  an  action  against  a 
city  for  injuries  sustained  on  a  defective 
sidewalk  which  action  was  instituted  only 
to  recover  for  loss  of  time  caused  by  the 
injury  which  the  evidence  showed  r^ever 
kept  him  from  his  place  of  business  or  ma- 
terially interfered  with  his  usual  employ- 
ment, will  not  be  permitted  to  testify  as  to 
the  amount  of  damages  he  has  sustained  as 
a  result  of  the  accident.  Strait  t.  Eureka, 
17  S.  D.  326,  96  N.  W.  695. 

Death  dne  to  Intozioatioa. 

Burden    of   proof   as   to,    see    supra,    231. 

705.  In  an  action  against  a  saloon-keep- 
er and  his  sureties  by  a  widow  to  recover 
damages  for  the  death  of  her  husband 
through  his  suicide,  evidence  that  she  had 
a  son  dependent  on  her  for  support,  and 
that  her  husband,  when  sober,  had  a  shop 
of  his  own  and  furnished  proper  support 
for  his  wife  and  son,  is  properly  admitted. 
Garrigan  v.  Kennedy,  19  S.  D.  11,  117  Am. 
St.  Rep.  927,  101  N.  W.  1081,  8  A.  4  E. 
Ann.  Cas.  1125. 

706.  In  action  by  a  wife  on  the  bond  of 
a  saloon  keeper,  for  injury  to  her  means 
of  support  caused  by  furnishing  intoxicat- 
ing litjuor  to  her   husband,   knowing  him 
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to  be  in  the  habit  of  becoming  intoxicated, 
the  wife  may  show  as  facts  on  which  the 
jury  may  estimate  damages:  the  approxi- 
mate amount  of  the  husband's  earnings 
liefore  and  after  the  injury  complained  of; 
that  while  he  had  formerly  contributed,  in 
some  approximate  amount  or  value,  to  his 
wife's  support,  he  later  spent  his  money  in 
the  saloon  while  in  an  intoxicated  condi- 
tion; that  he  had  formerly  furnished  sup- 
port in  some  amount  or  value,  but  later  by 
reason  of  such  intoxication  ceased  partixlW 
or  wholly  to  furnish  such  support;  that 
he  had  lost  his  employment  and  his  known 
earnings  therefrom  by  reason  of  such  in- 
toxication, and  thus  failed  to  furnish  sup- 
port. Campbell  v.  Johnson,  —  S.  D.  — , 
127  N.  W.  468. 

4  Real    Property. 

Burden  of  proving  value  of  occupation  of, 

see  supra,  166. 
Presumption  as  to,  see  supra,  232. 
Admissibility  of  expert  evidence  as  to,  see 

supra,  484-487. 
Sufficiency  of  evidence,  see  infra,  966-969. 
Prejudicial   error    as   to,   see   Appeal    and 

Error,  978. 

707.  In  an  action  to  recover  part  of  the 
purchase  price  unaccounted  for  by  an  agent, 
evidence  of  the  value  of  the  land  is  im- 
material. Buchanan  ▼.  Randall,  21  S.  D. 
44.  109  N.  W.  513. 

708.  In  an  action  upon  a  policy  of  in- 
surance, which  was  a  valued  policy  under 
the  statute,  it  was  error,  where  the  de- 
fense was  that  the  policy  had  been  avoided 
by  taking  out  additional  insurance  without 
permission,  to  allow  the  plaintiff  to  show 
that  since  the  policy  was  issued  improve- 
ments had  been  made  so  as  to  materially 
increase  the  value  of  the  premises.  Chap- 
lin T.  Mutual  Cash  Guaranty  F.  Ins.  Co. 
—  S.  D.  — .  129  N.  W.  238. 

709.  Testimony  as  to  the  actual  mar- 
ket value  of  shade  trees  is  not  admissible 
on  the  question  of  damages,  in  an  action 
for  their  destruction,  as  the  damages  are 
measured  by  the  deterioration  in  the  value 
of  the  land.  Cleveland  School  Dist.  v.  Great 
Xorthern  R.   Co.  —  N.   D.  — ,  28  L.R.A. 

(N.S.)  757,  126  N.  W.  996. 

710.  Evidence  that  an  owner  of  land 
abutting  on  a  highway  wholly  within  which 
a  right  of  way  for  a  telephone  line  is 
nought  to  be  condemned  has  been  accus- 
tomed to  use  a  portion  of  the  highway  for 
agricultural  purposes  is  inadmissible  in  a 
proceeding  so  to  condemn  a  right  of  way, 
since  such  testimony  tends  improperly  to 
enhance  in  the  minds  of  the  jury  the  value 
of  the  strip  to  be  taken,  as  the  abutting 
owner  in  the  use  of  the  highway  for  such 
purposes  was  a  trespasser  without  any  right 
of  pecuniary  value.  Tri-State  Teleph.  & 
Teleg.  Co.  v.  Cosgriff.  —  N.  D.  — .  26 
L.R.A.(N.S.)    1171,  124  N.  W.  76. 

6.  Personal  Property, 
Burden  of  proof  as  to,  see  supra,  233. 


Presumption    and   burden    of   proof   as   to 

values,  see  supra,  164,  165. 
Admisibility  of  expert  evidence  as  to,  see 

supra,  475-483. 
Admissibility    under    pleadings,    see    infra, 

765,  781,  782. 
Sufficiency  of  evidence,  see  infra,  970-976. 
Prejudicial    error    as   to,    see   Appeal    and 

Error,  917,  918. 

711.  As  evidence  on  the  damages  on  the 
breach  of  contract  to  buy  cattle  in  Kelso, 
it  is  proper  to  receive  the  prices  realized 
in  Chicago  which  was  the  nearest  market 
for  the  animals  after  they  had  been  re- 
jected and  resale  became  necessary,  and 
where  also  the  Chicago  prices  were  the 
basis  of  the  prices  paid  in  Huron  under  all 
usual  conditions,  Huron  being  the  assumed 
place  of  delivery.  Olson  v.  Rydl,  —  S.  D. 
— ,  126  N.  W.  587. 

712.  In  action  by  a  trustee  in  bank- 
ruptcy to  recover  an  unlawful  preference, 
evidence  as  to  what  was  done  with  stock 
of  g:ood8  after  the  time  of  preference  is 
admissible  as  assisting  the  jury  in  deter- 
mining the  real  value  of  the  stock  of  goods 
and  of  the  accounts.  Grant  v.  Powers  Dry 
Goods  Co.  23  S.  D.  195,  121  N.  W.  95. 

713.  In  an  action  to  recover  the  value  of 
a  piano  taken  on  a  levy  on  a  judgment,  a 
statement  by  a  witness  as  to  the  good  con- 
dition of  the  piano  from  an  examination 
and  use  thereof  some  two  years  previous 
was  admissible,  where  other  evidence  had 
been  introduced  tending  to  prove  that  the 
piano  remained  in  good  condition  up  to  the 
time  of  the  levy.  Bailey  v.  Walton,  —  S. 
D.  — ,  123  N.  W.  701. 

714.  Where  a  witness  had  testified  as  to 
the  value  of  a  piano  sold  to  plaintiff  two 
years  before,  a  question  as  to  whether  or 
not  the  witness  had  not  offered  a  piano 
which  he  said  was  of  the  same  make  and 
kind  as  that  sold  plaintiff  to  a  third  per- 
son for  less  money,  would  raise  a  collateral 
issue  entirely  irrelevant  and  ■  immaterial 
to  the  issues.  Bailey  v.  Walton,  —  S.  D. 
— ,  123  N.  W.  701. 

715.  In  a  suit  on  a  promissory  note 
given  for  corn  husking  machines  where  the 
defense  is  a  total  failure  of  consideration, 
evidence  that  after  the  purchase,  defend- 
ant insured  said  property  as  his  own 
against  loss  by  fire  and  accepted  as  dam- 
ages on  destruction  thereof  a  large  sum  in 
excess  of  the  face  of  the  note,  claiming 
such  property  to  be  worth  more  than  the 
face  of  note,  is  admissible  to  defeat  such 
defense.  Iowa  Nat.  Bank  v.  Sherman,  23 
S.  D.  8,  119  N.  W.  1010. 

716.  On  a  trial  of  an  action  for  damapes 
on  account  of  the  breach  of  the  condition 
of  an  undertaking  for  the  prosecution  of 
a  claim  and  delivery  action,  the  value 
of  the  property  taken  on  the  writ  of  re- 
plevin and  not  returned  is  a  material  issue, 
and  it  is  error  to  exclude  evidence  offered 
to  prove  its  value.  Siebolt  v.  Konatz  Sad- 
dlery Co.  15  N.  D.  87,  106  N.  W.  664. 
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(Cited  in  note  in  30  L.R.A.(N.8.)  367, 
on  elements  of  damages  recoverable  on 
replevin  bond.] 


6.  Mitigation  of  Damage*. 


717.  Where  the  mortgagor  sues  the  mort- 
gagee for  damages  for  a  wrongful  sale  with- 
out foreclosure,  the  mortgagee  may  plead 
and  show  the  amount  due  on  the  lien  of 
the  mortgage  in  mitigation  of  damages 
growing  out  of  the  wrongful  conversion. 
Force  v.  Peterson  Mach.  Co.  17  N.  D.  220, 
lie  N.  W.  84. 

718.  In  an  action  for  the  conversion  of 
two  horses  by  a  sheriff  under  an  execution, 
it  was  not  proper  to  permit  the  sheriff  to 
show  that  the  plaintiff  had  remaining  in 
bis  possession  property  of  the  value  ex- 
ceeding the  amount  allowed  by  statute  as 
exempt,  for  the  purpose  of  mitigating  the 
damages.  Nelson  v.  Oium,  21  S.  D.  641, 
114  N.  W.  691. 

g.  Negligence;  Care;  Skill. 

Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  h. 
Expert  evidence  as  to,  see  supra,  VII.  g. 
Admissibility    under    pleadings,    see    infra, 

767,  768. 
Admissibility   in   rebuttal,   see   infra,   700, 

701. 
Sufficiency  of  evidence,  see  infra,  XI.  c. 

719.  Evidence  of  the  rate  of  speed  a 
freight  engine  had  passed  through  a  town 
was  not  admissible  to  furnish  a  criterion  in 
determining,  whether  a  snow  plow  in  oper- 
ation passed  through  town  at  an  excessive 
speed.  Davy  v.  Great  Northern  R.  Co.  — 
N.  D.  — ,  128  N.  W.  311. 

720.  Where  a  complaint  in  an  action  for 
injuries  received  by  a  traveler  on  a  highway 
alleged  that  defendant  was  negligent  in 
permitting  its  telephone  wires  to  remain 
down  on  such  highway  after  notice  of  their 
dangerous  condition,  what  caused  them  to 
be  down  was  not  issuable  as  negligence  and 
was  immaterial.  Snee  v.  Clear  Lake  Tel- 
eph.  Co.  —  S.  D.  — ,  123  N.  W.  729. 

721.  In  an  action  for  personal  injuries 
caused  by  a  collision  between  two  parts 
of  a  train  that  had  broken  in  two,  the 
court  properly  excluded  as  incompetent  and 
immaterial  testimony  by  the  engineer  and 
fireman  on  the  train  as  to  whether  or  not 
they  conducted  the  movements  of  the  train 
in  any  different  or  unusual  manner  than 
formerly,  and  whether  or  not  there  was 
anything  unusual  in  the  management  of 
the  train  from  the  point  where  it  was 
claimed  the  separation  of  the  two  parts 
occurred,  to  the  time  the  engine  slowed 
down.  Reeves  v.  Chicago,  M.  &  St.  P.  R. 
Co.  —  S.  D.  — ,  123  N.  W.  408. 
Contributory  neKllKeaoe. 
Presumption   and  burden  of  proof  as  to, 

see  supra,  II.  h,  2. 
Sufficiency  of  evidence,  see  infra,  869. 


722.  Evidence  of  a  person  injured  while 
walking  on  a  track  that  he  did  not  feel 
there  was  any  danger  to  be  anticipated 
from  the  coming  of  a  train  and  his  reasons 
for  such  state  of  mind  was  proper  to  lay 
the  foundation  for  showing  the  information 
as  to  the  moving  of  trains  upon  which 
he  was  acting.  Davy  v.  Great  Northern 
R.  Co.  —  N.  D.  — ,  128  N.  W.  311. 

723.  Testimony  by  the  driver  of  plain- 
tiff's team  as  to  the  manner  in  which  he 
had  seen  similar  excavations  in  the  same 
city  protected  as  one  reason  for  supposing 
a  light  truly  marked  an  excavation,  was 
competent  to  aid  the  jury  in  determining 
the  degree  of  care  exercised  by  the  driver, 
if  limited  to  that  purpose  when  offered. 
\\ell8  v.  Lisbon,  —  N.  D.  — ,  128  N. 
W.  308. 

h.  Lock  of  Conaideration. 

724.  In  an  action  for  malicious  abuse  of 
process  in  securing  a  default  judgment  for 
the  conversion  of  mortgaged  property  and 
by  threatened  levy  on  plaintifl^s  horses, 
which  he  needed  for  harvest  then  in  pro- 
gress, compelling  him  to  give  a  note  and 
mortgage  thereon,  evidence  is  inadmissible 
to  show  that  the  original  note  and  mort- 
gage upon  which  the  suit  for  conversion 
was  founded  was  without  consideration. 
Ingalls  v.  Christopherson,  21  S.  D.  674, 
114  N.  W.  704. 

i.  Financial  Condition;  Indebtedne**. 
See  also  infra,  821. 

725.  In  an  action  for  alienation  of  a  hus- 
band where  exemplary  damages  may  be 
awarded,  it  is  proper  to  admit  evidence  of 
the  defendant's  wealth.  King  v.  Hanson, 
13  N.  D.  85,  99  N.  W.  1085. 

726.  In  action  by  a  trustee  in  bankruptoy 
to  recover  an  unlawful  preference,  it  is 
proper  to  allow  a  question  as  to  whether 
the  bankrupt  owed  all  the  debto  conteined 
in  a  schedule  on  a  prior  date  when  it  is 
claimed  the  unlawful  preterence  was  given. 
Grant  v.  Powers  Dry  Goods  Co.  23  S.  D. 
195,   121   N.  W.  95. 

727.  Where  in  an  action  by  a  trustee  in 
bankruptcy  to  recover  an  unlawful  prefer- 
ence a  bankrupt  had  filed  an  origiual 
schedule  and  later  filed  an  additional 
schedule  showing  a  further  indebtedness, 
wherein  the  bankrupt  was  asked  concerning 
a  schedule  Hied  later  and  he  testified  verbal- 
ly concerning  the  different  firms  to  which 
he  was  indebted  and  the  amounts  of  such 
debte,  without  there  being  any  offer  what- 
ever of  the  schedule  whicn  he  filed  to  cor- 
rect the  original  schedule,  it  was  not  error 
to  allow  the  bankrupt  to  answer  on  direct 
question  as  to  whether  or  not  such  creditors 
were  the  ones  whose  names  were  omitted 
from  the  first  schedule,  as  the  evidence  was 
competent  to  show  what  the  totel  indebted- 
ness actually  was.  Grant  v.  Powers  D17 
Goods  Ca  23  S.  D.  196,  121  N.  W.  M. 
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).  Contracts. 


Admissibility  of  notes  on  question  of  rati- 
fication, see  supra,  341. 
Sofficiency  of  evidence,  see  infra,  XI.  g. 
Stril(ing  out  evidence,  see  Irial,  87. 
See  also  infra,  763. 

728.  In  an  action  for  damages  groving 
out  of  defendant's  refusal  to  comply  with 
his  contract  to  pay  the  threshing  bill  of 
another,  it  was  properly  asked  plaintiff 
if  he  relied  on  defendant's  promise  to  pay 
for  the  threshing.  Lund  v.  Upham,  17  N. 
D.  210,  116  N.  W.  88. 

729.  In  an  action  to  recover  a  commis- 
sion on  the  sale  of  a  road  grader,  under  a 
contract  made  with  defendant's  agent  which 
'was  ratified  by  defendant,  and  which  com- 
mission defendant  agreed  to  pay,  the  pro- 
visions in  the  contract  between  defendant 
and  its  agent  were  immaterial.  Nelson  v. 
National  Drill  Mfg.  Co.  20  S.  D.  299,  105 
K.  W.  630. 

730.  In  an  action  in  claim  and  delivery 
to  recover  possession  of  cattle  taken  under 
a  mortgage  from  a  third  person  into  whose 
possession  they  had  been  given  by  the  plain- 
tiff's husband  without  her  consent,  it  was 
error  to  admit  in  evidence  certain  letters 
and  agreements  between  the  husband  and 
such  third  person  to  prove  that  such  per- 
son had  the  right  to  mortgage  the  plain- 
tiff's cattle,  where  it  was  not  shown  that 
the  husband  had  the  authority  to  give  her 
consent,  or  that  she  ever  knew  of  the  ex- 
istence of  such  letters  and  agre^eiits. 
Roberts  v.  Little,  18  N.  D.  608,  120  N.  W. 
663. 

731.  Where,  in  an  action  against  a  sher- 
iff, to  recover  the  value  of  live  stock  taken 
on  an  execution  against  plaintiff's  father, 
it  was  shown  in  evidence  that  the  live 
stock  had  been  purchased  by  the  father  for 
the  sons,  and  a  note  and  chattel  mortgage 
given  therefor,  which  the  sons  had  paid  in 
part;  the  court  properly  permitted  a  hroth- 
er  of  plaintiff  to  testify  as  to  an  agreement 
among  the  brothers  as  to  the  amount  to 
be  paid  by  each  on  the  balance  due  on 
the  mortgage,  where  the  witness  had  testi- 
fied that  there  was  a  division  of  the  stock 
among  the  brothers  and  that  there  was  a 
certain  balance  remaining  unpaid  on  such 
stock;  such  testimony  being  admissible  ss 
a  part  of  the  res  gestie.  Comeau  v.  Hurley, 
—  S.  D.  — ,  123  N.  W.  715. 

732.  The  execution  of  a  contract  for  the 
sale  of  land,  and  performance  on  the  part 
of  the  vendee  J>eing  admitted,  and  the 
issues  limited  by  the  pleadings  to  ques- 
tions of  actionable  deceit  and  misrepresen- 
tations, it  was  not  erroneous  for  the  trial 
court  to  sustain  an  objection  to  the  intro- 
duction of  the  contract  in  evidence.  Luns- 
cheon  v.  Wocknitz,  21  S.  D.  285,  111  N. 
W.  632. 

733.  In  an  action  for  claim  and  delivery 
of  crops  in  which  plaintiff  claimed  title 
ander  a  chattel  mortgage  executed  to  a 
third  person  and  held  by  plaintiff,  it  was 


proper  to  admit  evidence,  as  against  ob- 
jection to  the  validity  of  the  notes  and 
mortgage  on  the  ground  that  they  were  ex- 
ecuted to  such  third  person  without  hi* 
knowledge  and  consent  and  were  never  in 
fact  delivered  to  him,  that  the  notes  and 
mortgage  were  taken  in  the  name  of  such 
thira  person  but  in  fact  belonged  to  plain- 
tiff and  that  the  plaintiff  had  frequently 
taken  notes  and  mortgages  in  the  name  of 
such  third  person  before  and  since  with 
the  full  consent  of  such  party.  Lyon  v. 
Phillips,  20  S.  D.  607,  108  N.  W.  654. 

734.  It  is  error  to  exclude  evidence  of  a 
conditional  sale  by  an  agent  of  a 
machine  company  with  consent  of  the  com- 
pany, having  a  bearing  on  the  question  of 
possession  of  the  property  and  upon  the 
question  whether  a  return  of  same  to  the 
company  was  waived  where  such  is  a  ma- 
terial issue  in  the  case.  Houghton  Imple- 
ment Co.  V.  Vavrowski,  —  N.  D.  — ,  125 
N.  W.  1024. 

735.  Plaintiff  under  contract  drilled  an 
artesian  well  on  defendant's  premises,  which 
proving  unsatisfactory,  was  immediately 
abandoned  and  closed  up,  and  plaintiff  dug 
a  second  well,  with  defendant's  consent,  as 
a  substitute  for  first.  On  suit  to  recover 
for  drilling  the  second  well,  held:  it  was 
error  to  permit  defendant  to  fully  detail 
the  construction  and  defects  claimed  to 
exist  in  the  construction  of  the  first  well. 
Norbeck  A  N.  Co.  v.  Mallock,  —  S.  D.  — , 
127  N.  W.  471. 

k.  Tender. 

736.  If  the  plaintiff  in  an  action  to  re- 
cover money  paid  under  a  contract  for  the 
sale  of  land,  was  bound  to  tender  the  sec- 
ond payment  before  the  other  party  was 
in  default,  the  burden  being  upon  him  to 
prove  such  tender,  it  was  not  error  for 
the  trial  <tourt  to  exclude  testimony  of- 
fered by  the  defendant  to  show  that  such 
tender  had  not  been  made,  where  the  plain- 
tiff had  not  attempted  to  prove  one.  Sulli- 
van V.  Bromley,  —  S.  D.  — ,  128  N.  W.  586. 

1.  Agency. 

737.  The  admission  of  one  in  possession 
of  land  that  he  is  acting  as  the  agent  of 
another,  is  admissible  to  show  said  other's 
possession  under  claim  of  title  by  exclusive 
possession  for  more  than  twentv  years. 
Murphy  v.  Dafoe,  18  S.  D.  42,  09  N.  W.  86. 

738.  It  is  competent  for  defendant  to 
show  in  an  action  wherein  plaintiff  sues  for 
compensation  for  securing  mining  claims 
that  plaintiff  was  agent  for  both  defend- 
ant and  a  co-defendant  and  that  options 
taken  in  the  name  of  the  defendant  alone 
were  taken  in  fact  for  the  benefit  of  both. 
Lemon  v.  Little,  21  S.  D.  628,  114  N.  W. 
1001, 

m.  Mattert  about  Other  Person*. 

739.  In  an  action  for  conversion  of  mort- 
gaged property,  bought  by  the  defendant 
from  the  mortgagor,  evidence  that  tbi!  mort- 
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gagee  after  the  oonTersioii  told  another  that 
tie  did  not  intend  to  rely  upon  the  per- 
sonal property,  but  that  he  had  a  land 
deal  out  of  which  he  expected  to  get  his 
money,  was  immaterial,  as  not  having  in- 
fluenced the  defendant  in  making  his  pur- 
chase. Simonson  v.  Aney,  —  S.  D.  — >  128 
N.  W.  319. 

740.  As  against  a  voluntary  grantee  an 
other  intermediate  voluntary  grantees  of 
land  originally  conveyed  to  one  on  a  con- 
sideration moving  from  another,  it  is  prop- 
er to  introduce  all  that  took  place  between 
any  of  them  in  relation  to  the  several 
transfers,  the  issue  being  whether  there  was 
a  resulting  trust  in  favor  of  the  payer 
who  remained  in  possession.  Sutton  v. 
Whetstone,  21  S.  D.  341,  112  N.  W.  850. 

741.  Where  on  the  trial  of  an  action  for 
breach  of  promise  to  marry,  there  was  ref- 
erence in  the  evidence  to  a  small  child  of 
the  plaintiff,  there  being  no  direct  evidence 
as  to  who  was  its  father  but  there  being 
some  slight  circumstances  tending  to  show 
that  the  defendant  was,  it  was  not  error 
for  the  court  to  admit  evidence  of  con- 
versations between  the  plaintiff  and  the 
defendant  with  reference  to  the  child  when 
they  were  conversing  upon  the  fubject  of 
marriage,  since  the  fact  that  there  was  a 
child  of  plaintiff  would  be  a  material  cir- 
cumstance, as  tending  to  throw  some  light 
upon  the  reasonableness  of  the  conflicting 
testimony  of  the  two  parties.  Poe  v.  Arch, 
—  S.  D.  — ,  128  N.  W.  166. 

742.  In  proceedings  for  the  appointment 
of  an  administrator,  in  which  certain  peti- 
tioners claimed  they  were  sons  and  grand- 
sons of  decedent,  who  had  deserted  his  home 
during  the  infancy  of  his  sons,  it  was  prop- 
er to  receive  evidence  from  one  of  the  peti- 
tioners who  claimed  to  be  a  son  of  dece- 
dent that  a  maternal  uncle  had  told  him 
that  the  records  of  the  War  Department 
revealed  the  fact  that  a  man  by  the  same 
name  as  decedent  enrolled  in  a  company  or 
regiment  serving  in  Dakota,  to  which  place 
their  father  was  reputed  to  have  gone,  for 
the  purpose  of  showing  that  information 
had  reached  the  family  that  the  missing 
father  might  be  in  Dakota,  not  that  he  in 
fact  was  there.  Re  McClellan,  20  S.  D. 
498,  107  N.  W.  681. 

n.  Criminal   Matters  Qenerally. 

Prejudicial    error    as   to,    see    Appeal    and 
Error,  079. 

743.  On  a  prosecution  for  purchasing  and 
receiving  horses  alleged  to  have  been  stolen, 
evidence  that  the  defendant  gave  in  ex- 
change as  part  paj-ment  two  other  horses 
that  he  knew  at  the  time  were  stolen  was 
admissible  for  the  purpose  ot  showing  the 
inadequacy  of  the  consideration  given  by 
accused.  "State  v.  Pirkey,  22  S.  D.  550, 
118  N.  W.  1042.  18  A.  &  K.  Ann.  Cas.  102. 

744.  The  recent  possession  of  stolen  prop- 
erty whether  in  larceny  or  in  burglary, 
and  whether  explained  or  unexplained,  is 
competent  and  relevant  evidence  upon  the 


issue  of  guilt  or  innocence.    State  v.  Vierdc 
23  S.  D.  166,  120  N.  W.  1098. 

745.  Where  in  a  trial  for  horse  stealing, 
it  was  claimed  that  the  accused  had  sent 
the  stolen  horses  to  Nebraska,  in  the  care 
of  a  servant  to  sell  them  there,  it  was  not 
erroneous  to  admit  a  question,  whether  the 
accused  had  said  anything  of  having  sent 
any  horses  to  Nebraska  with  a  servant, 
over  objection  that  it  was  immaterial  and 
incompetent  as  not  referring  to  the  horses 
in  controversy.  State  v.  Glover,  21  S.  D. 
465,  113  N.  W.  625. 

746.  On  the  trial  of  an  indictment  for 
grand  larceny  in  the  taking  of  one  of  three 
head  of  cattle  which  were  found  killed  and 
dressed  in  the  barn  ot  the  accused,  in 
which  pleas  of  not  guilty  and  former 
jeopardy  were  interposed  as  defenses,  it 
is  error  to  exclude  evidence  of  the  acquittal 
of  the  defendant  on  a  charge  of  theft  of 
one  of  the  other  animals,  although  they 
had  different  brands  and  belonged  to  dif- 
ferent owners,  since  the  theft  of  all  of 
the  animals  at  one  time  constituted  but  one 
act.  State  v.  Kieffer,  17  S.  D.  67,  95 
N.  W.  289. 

747.  In  a  prosecution  for  selling  intoxi- 
cating liquors  at  G.  without  a  license, 
where  the  county  auditor  had  testified  as  a 
witness  for  the  state  that  he  had  examined 
the  records  of  the  county  and  that  no  license 
had  been  issued  to  accused  authorizing  him 
to  sell  intoxicating  liquors  within  the  city 
of  G.  during  the  year  in  which  the  liquor 
was  claimed  to  have  been  purclinsed  from 
accused,  evidence  by  accused  that  a  license 
had  been  paid  for  is  immaterial,  in  the 
absende  of  any  offer  on  his  part  to  show 
that  a  license  had  in  fact  been  issued,  au- 
thorizing accused  to  sell  intoxicating  liquors 
in  G.,  and  had  been  accidentally  Inst  or 
destroyed.  State  v.  Madison,  23  S.  D.  584, 
122  N.  W.  647. 

748.  In  a  prosecution  for  keeping  a  house 
of  ill  fame,  it  was  proper  to  admit  evidence 
of  the  sales  of  intoxicating  liquors  on  the 
premises,  by  whom  they  were  made  and 
the  manner  in  which  the  sales  were  con- 
ducted, such  evidence  being  competent,  con- 
sidering the  manner  in  which  the  sales 
were  made,  as  circumstances  tending  to 
show  the  character  of  the  house  itself. 
State  V.  Cambron,  20  S.  D.  282,  105  N. 
W.  241. 

749.  In  a  prosecution  for  keeping  a  house 
of  ill  fame,  it  was  proper  to  allow  a  wit- 
ness to  testify  as  to  the  manner  of  con- 
ducting the  business  in  connection  with  the 
house,  as  to  who  went  there,  as  to  what 
they  were  doing  there,  as  to  there  l)eing 
other  hacks  there  at  the  'same  time,  as  to 
the  visits  being  made  in  the  nighttime, 
and  as  to  the  purpose  and  object  of  their 
going  there,  and  the  people  taken  there, 
such  evidence  being  competent  as  tending 
to  show  the  character  of  the  house  and  the 
btisiness  carried  on  there.  State  v.  Cam- 
bron. 20  S.  D.  282.  105  N.  W.  241. 

750.  In  a  prosecution  for  keeping  a  gam- 
bling resort  in  violation  of  statute,  a  con- 
versation  between   a   person   playing   in   a 
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gam«  and  one  of  the  officers  making  the 
arrest  as  to  tlie  fact  that  they  were  play- 
in<r  for  money  was  admissible  where  made 
while  defendants  were  in  the  room  and 
there  was  other  uncontradicted  testimony 
that  gambling  was  going  on  in  the  room. 
State  V.  Chase.  17  N.  D.  429.  117  N.  W. 
637,  17  A.  &  E.  Ann.  Cas.  520. 

751.  It  was  not  error  for  the  court  t' 
permit  the  complaining  witness  on  a  trial 
lor  rape  of  :i  female  under  tlie  age  of  con- 
jscnt  to  testify  that  she  was  pregnant  as 
I  the  result  of  her  intercourse  with  the  de- 
fendant. State  V.  Sysinger,  —  S.  D.  — , 
125  N.  W.  879. 

753.  In  a  prosecution  for  adultery  al- 
leged to  have  bepn  committed  on  May  10 
or  12,  1900,  affidavits  and  jurats  in  an 
assessment  book  made  by  accused,  a  check 
given  by  accused,  and  entries  in  an  ac- 
count hook  kept  by  a  merchant  from  whom 
accused  purchased  merchandise,  bearing 
dates  of  May  10,  11  and  12,  1906,  were 
inadmissible  as  having  no  tendency  to  prove 
or  disprove  nny  fact  or  issue  in  the  case, 
nor  to  corroborate,  contradict  or  discredit 
the  testimony  of  any  witness,  as  it  cannot 
be  presumed  that  the  act  of  sexual  inter- 
course complained  of  might  not  have  been 
committed  on  the  same  days.  State  v. 
Krose,  —  S.  D.  — ,  123  N.  W.  71. 

753.  On  a  prosecution  for  murder  «»i- 
■lence  of  the  cliaractcr  of  the  clothing  worn 
by  the  deceased  when  taken  to  the  hospital 
was  immaterial  and  should  have  been  ex- 
cluded. State  v.  Kaufmann,  22  S.  D.  433. 
118  N.  W.  337. 

754.  In  a  prosecution  for  manslaughter, 
in  which  self-defense  was  not  an  issue,  evi- 
dence as  to  why  accused  was  afraid  of 
decedent  was  immaterial  and  irrelevant. 
State  V.  Kaice,  —  S.  D.  — ,  123  N.  W.  708. 

755.  In  a  prosecution  for  murder,  in 
which  the  theory  of  the  state  was  that 
the  husband,  during  the  absence  from  her 
home  of  his  wife  went  there  and  left  arsenic 
in  the  oatmeal  which  deceased  later  ate, 
causing  her  death,  the  court  did  not  com- 
mit error  in  admitting  testimony  of  two 
witnesses  that  on  the  day  before  the  murder 
they  had  seen  a  man  walking  on  a  private 
road  leading  from  the  bouse  wherein  de- 
ceased lived  to  the  home  of  accused,  some 
distance  away,  and  that  they  had  seen  him 
at  a  certain  hour,  being  that  when  de- 
ceased was  away  from  her  home,  as  tend- 
ins  to  prove  that  there  was  a  person  in  the 
vicinity  of  the  house  occupied  by  deceased 
during  the  absence  of  deceased.  State  v. 
Kammel,  23  S.  D.  465,   122  N.  W.  420. 

756.  In  a  prosecution  for  murder,  where 
the  defense  was  that  the  fatal  shot  had 
been  fired  by  the  deceased  and  the  theory 
of  the  prosecution  was  that  it  had  been 
fired  at  close  range  by  the  defendant,  evi- 
dence of  experiments  and  expert  testimony 
to  show  that  the  shot  had  been  fired  when 
the  pistol  was  held  at  a  distance  of  less 
than  a  quarter  of  an  inch  from  the  de- 
ceased's clothing,  was  immaterial.  State 
T.  Jacobs,  —  S.  D.  — ,  128  N.  W.  162. 

Supp.  Dak.  Dig.— 27. 


Attempt  to   escape. 

757.  In  a  prosecution  for  obtaining  mon- 
ey by  false  pretenses,  the  testimony  of  the 
one  who  was  sheriff  at  the  time  of  defend- 
ant's arrest,  of  his  attempt  to  escape  was  ' 
properly  admitted.  State  v.  Merry,  — 
iS.  D.  — ,  127  N.  W.  83. 

o.  Under  Particular  Pleadings. 

1.  Of  Plaintiff. 

a.  In  General. 

Variance  between  pleadings  and  proof,  see 
infra,  XII. 

SufTiciency  of  objection,  see  Appeal  and 
Error,  348,  349. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  956. 

Objection  to  admission  on  ground  of  vari- 
ance, see  Trial,  102. 

758.  The  plaintiff,  in  an  action  upon  an 
account  rendered  and  stated  for  goods  sold 
and  delivered,  may  introduce  evidence  in 
support  of  an  allegation  that  the  debt  sued 
on  was  incurred  for  property  obtained  un- 
der false  pretenses,  where  the  same  is  de- 
nied by  the  answer.  Jewett  Bros.  &  Jewett 
V.  Bentson,  18  8.  D.  575,  101  N.  W.  715. 

759.  Mortality  tables  showing  the  ex- 
pectancy of  life  are  rendered  competent, 
in  an  action  against  a  city  for  negligent 
injuries,  by  the  admission  in  evidence  with- 
out objection  that  the  foot  of  plaintiff  had 
been  amputated  as  a  result  of  the  injury, 
although  the  complaint  contains  no  allega- 
tion that  the  injury  is  permanent.  Fallon 
V.  Rapid  City,  17  S.  D.  670,  97  N.  W.  1009. 

6.  Under  Particular  Allegationt. 
See  also  Pleading,  23,  146. 

760.  Mortgage  assignments  which  are  no 
part  of  a  chain  of  title  from  the  paramount 
source,  are  inadmissible  under  an  alle- 
gation of  ownership  of  the  fee  in  an  ac- 
tion to  quiet  title  to  certain  property. 
Harmon  v.  Goggins,  19  S.  D.  34,  101  N. 
W.  1088. 

761.  It  is  error  to  receive  a  note  in  evi- 
dence at  variance  in  material  matters  with 
the  note  described  in  the  complaint,  when 
the  execution  of  the  note  described  in  the 
complaint  is  admitted  in  the  answer.  Viets 
V.  Silver,  15  N.  D.  61,  106  N.  W.  35. 

762.  In  an  action  to  recover  commissions 
under  a  contract  to  sell  land,  it  was  not 
error  for  the  court  to  exclude  evidence  to 
show  that  the  defendant  had  agreed  to  re- 
pay certain  money,  where  the  only  allega- 
tion of  the  complaint  was  that  the  latter 
had  agreed  to  convey  the  property  to  the 
plaintiff  to  enable  him  to  raise  money  on 
it  by  mortgage  and  pay  the  same  to  one  P. 

i  Minder  &  J.  Land  Co',  v.  Brustuen,  —  S. 
'  D.  — ,  124  N.  W.  723. 

'      763.  In  an  action  to  recover  damages  for 

a  failure  to  deliver  a  threshing  engine  or- 

I  dered   by   plaintiff,   proof   of   a   breach   of 
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warranty  was  inadmissible  where  the  issue 
raised  by  the  pleadings  was  whether  there 
was  a  delivery  in  accordance  with  the  agree- 
ment of  the  parties.  Scott  v.  Northwestern 
Port  Huron  Co.  17  N.  D.  91,  116  N.  W. 
19s:. 
Valnea. 

764.  Where,  in  an  action  for  work  and 
labor  performed  as  a  miner,  plaintiff  alleged 
in  his  complaint  that  he  was  eibployed 
by  defendant  for  a  stated  number  of  days 
at  $3.00  per  day,  which  was  denied  in  the 
answer,  he  could  prove  that  the  ordinary 
miner's  wages  were  $3  per  day.  Corcoran 
V.  Halloran,  20  S.  D.  384,  107  N.  W.  210. 
Damages. 

765.  A  complaint  in  an  action  for  dam- 
ages caused  by  the'  manner  in  which  the 
defendants  chased  and  drove  plaintiff's  hor- 
ses, which  alleged  that  defendants  "unlaw- 
fully, maliciously,  and  wantonly"  forcibly 
took  possession  of  plaintiffs'  horses  and 
chased  and  drove  them  in  a  cruel  and  wan- 
ton manner  whereby  they  were  damaged 
and  injured  in  a  specific  sum,  sulliciently 
alleges  damages  to  admit  proof  of  such 
damage.  Hall  v.  Biddle,  —  S.  D.  — ,  128 
N.  W.  121. 

766.  The  court  did  not  err  in  admitting 
evidence  that  the  injury  jsued  for  was  re- 
ceived in  the  spring  of  the  year,  and  that 
as  a  result  thereof  the  plaintiff  was  dis- 
abled and  rendered  unable  to  follow  both 
of  his  two  callings,  which  were  that  of 
the  land  business  and  that  of  a  veterinary 
surgeon  the  latter  business  being  most 
profitable  in  the  spring,  where  the  com- 
plaint alleged  that  the  plaintiff  was  unable 
to  attend  to  and  transact  his  usual  and 
necessary  business.  Smith  v.  Chicago,  M. 
&  St.  I*.  R.  Co.  —  S.  D.  — ,  128  N.  W.  815. 
NeKlieence. 

See  also  Pleading,  47;  supra,  720. 

767.  An  allegation  of  negligence,  in  an 
action  for  the  loss  of  a  horse  struck  by  the 
defendant's  train,  which,  in  effect,  declares 
that  such  train  was  negligently  operated, 
includes  disregard  of  rules  relating  to  speed 
and  the  giving  of  signals,  and  an  ordinance 
regulating  the  speed  of  trains  within  the 
city  limits  is  admissible  thereunder  with- 
out being  specially  pleaded.  Bomeman  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  19  S.  D. 
459.  T04  N.  W.  208. 

768.  The  complaint  charged  defendant 
with  negligence  in  causing  a  fire  to  be 
started,  which  spread,  causing  injury  to 
certain  premises  claimed  to  be  owned  by 
plaintiff.  At  the  trial  plaintiff  sought  to 
show  an  assignment  by  one  M.  to  him 
of  a  cause  of  action  against  defendant  be- 
cause of  such  fire.  Held,  that  such  proof 
was  properly  rejected,  as  it  in  no  way  tend- 
ed to  support  the  allegations  of  the  com- 
plaint. Woodward  v.  Northern  P.  R.  Co. 
16  N.  D.  38,  111  N.  W.  627. 

Criminal  cases. 

Variance  between   pleading  and   proof,  see 
infra,  XII.  b. 

769.  The  complaint  in   justice   court  on 


which  the  accused  was  held  to  answer  in 
the  district  court  alleged  that  he  kept  and 
maintained  a  nuisance  in  "a  one-story  log 
and  frame  building  on  a  certain  farm 
upon  which  the  said  O.  then  and  there 
resided  and  near  the  east  shore  of 
Lake  Metigoshe,  in  Bottineau  county,  North 
Dakota."  The  information  added  to  this 
description  an  averment  that  it  was  in 
"section  1"  and  leave  to  amend  by  stating 
that  it  was  in  section  2  was  refused.  Held 
error  to  admit  proof  of  a  keeping  elsewhere 
than  on  section  1.  State  v.  O'Neal,  —  N. 
D.  — ,  124  N.  W.  68. 

770.  On  a  trial  for  the  offense  of  main- 
taining a  nuisance  in  violation  of  N.  D. 
Rev.  Codes  1899,  §  7605,  under  an  infor- 
mation charging  the  maintenanpo  of  a  cer- 
tain frame  building  on  certain  described 
lots,  evidence  that  a  nuisance  was  also 
maintained  in  another  building  oc  the  same 
lots  is  not  relevant  to  the  issue.  State  v. 
FouU,  14  N.  D.  557,  105  N.  W.  717. 

771.  Where  the  information  simply 
charges  malicious  and  felonious  administer- 
ing of  poisons  to  domestic  animals,  it  i» 
error,  to  show  the  poisoning  of  such  an- 
imals by  exposing  poison  with  intent  that 
it  shall  be  taken  by  them.  State  v.  Hakon, 
-*  N.   D.  — ,   129   N.   W.  234. 

772.  Since  the  chief  function  of  a  crim- 
inal information  is  to  fully  and  fairly  im- 
part knowledge  to  the  accused  of  the  nature 
of  the  charge  against  him,  to  the  end  that 
he  may  prepare  his  defense  thereto,  under 
an  information  charging  embezzlement  of 
a  check,  the  state  will  not  be  permitted  to- 
show  other  embezzlements  by  the  accused, 
and  that  he  used  the  same  to  cover  up 
prior  embezzlements,  and  where  proof  of 
this  character  is  relied  upon  for  conviction, 
the  defendant  should  be  apprised  thereof  by 
the  information.  State  v.  Laechelt,  18  N. 
D.  88,  118  N.  W.  240. 

773.  Where  an  information  for  embezzle- 
ment, charged  the  accused  with  having  in 
his  possession  and  under  his  control,  large- 
•sums  of  money  belonging  to  a  county, 
among  which  was  a  specific  sum,  whose 
embezzlement  was  charged,  and  the  evi- 
dence was  insufficient  to  sustain  a  convic- 
tion for  the  embezzlement  of  such  specific 
sums,  it  cannot  be  shown  that  there  was 
an  embezzlement  of  other  funds  in  his  pos- 
session. State  V.  Paulson,  —  S.  D.  — ,  12ft 
N.  W.  558. 

2.  Of  Defeiidant. 
a.  In  General;  Without  Allegations. 

774.  After  defenses  were  stricken  out  of 
an  answer  to  mandamus,  it  was  not  in- 
cumbent on  defendant  to  offer  proof  there- 
of. State  ex  rel.  Minehan  v.  Meyers,  N.  D. 
— ,  124  N.  W.  701. 

775.  Where  a  part  of  an  answer  has  been 
demurred  to  and  such  demurrer  sustained, 
that  issue  is  thereafter  eliminated  from 
the  ca.se.  and  evidence  thereunder  is  pron- 
erly  excluded.  Tilden  v.  Smith,  —  S.  D. 
— ,  124  N.  W.  841. 

776.  It  was  not  error,  for  the  trial  court 
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in  an  action  for  libel,  there  being  no  answer 
by  way  of  justification  or  in  mitigation,  to 
exclude  evidence  offered  to  prove  the  truth 
of  statements  contained  in  a  libelous  af- 
fidavit. Lauder  ▼.  Jones,  13  N.  D.  525, 
101  N.  W.  907. 

776a.  A  defense  that  the  sale  was  on 
credit  for  notes  not  yet  due  is  inadmissible 
under  an  answer  pleading  only  fraud  in 
procuring  the  contract.  Nichols  &  S.  Co. 
V.  Horstad,  21  S.  D.  80,  109  N.  W.  509. 

777.  N.  D.  Civ.  Code,  §  731,  provides  that 
in  any  case  where  the  medical  examiner  of 
any  life  insurance  company  shall  issue  a 
certificate  of  health  and  declare  the  ap- 
plicant a  fit  subject  for  insurance  un- 
der the  rules  of  the  company,  the 
company  shall  thereafter  be  estopped 
from  setting  up  in  defense  of  an 
action  on  such  policy,  that  the  insured  was 
not  in  the  condition  of  health  required 
by  the  policy  at  the  time  of  issuing  the 

•policy,  except  where  the  same  is  procured 
by  fraud,  or  deceit  of  the  insured.  Held, 
that  where  the  answer  was  framed  with 
the  idea  of  taking  advantage  of  the  de- 
fense that  the  insured  was  not  in  the  prop- 
er state  of  health  when  the  policy  was  is- 
sued, and  there  was  no  allegation  of  fraud, 
the  defendant  could  not  be  allowed  to  in- 
troduce evidence  to  show  fraud  upon  the 
part  of  the  insured.  Cunningham  v.  Royal 
Neighbors  of  America,  —  B.  D.  — ,  124  N. 
W.  434. 

h.  Under  Particular  Pleas. 
See  also  Garnishment,  3;  Pleading,  62. 

778.  Where,  in  an  action  for  specific 
performance  of  a  contract,  the  answer,  un- 
a<!sailed  by  demurrer  or  motion,  is  confess- 
edly suflicient  to  admit  testimony  to  the 
effect  that  defendant  was  of  weak  mind  and 
greatly  incapacitnted  from  attending  to 
any  business,  evidence  of  total  incapacity 
could  not  be  excluded  on  the  ground  that  it 
proved  too  much.  Miller  v.  Tjexhus,  20  8. 
D.  12,  104  N.  W.  519. 

779.  In  an  action  to  recover  rent  for 
leased  premises,  where  the  answer  stated 
that  the  defendant  was  compelled  to  aban- 
don such  lease  and  the  premises  through  the 
wrongful  conduct  of  the  plaintiff,  and  that 
Mid  defendant  had  rescinded  said  lease, 
and  abandoned  and  vacated  said  building, 
and  that  the  plaintiffs  had  consented  to 
such  rescission,  and  had  moved  in  and  ever 
since  occupied  it  for  their  own  use  and 
purposes,  it  was  error  for  the  court  to 
exclude,  in  connection  with  the  testimony 
of  the  person  serving  it,  a  notice  by  the 
defendant  to  the  plaintiff  of  the  intention 
to  rescind,  the  time  when  the  rescission  was 
to  take  effect,  and  giving  the  plaintiff 
the  right  to  take  possession  after  such 
time;  since  the  proposition  contained  in 
such  notice,  when  acted  upon  by  accenting 
it  constituted  an  executed  contract  within 
the  meaning  of  8.  D.  Rev.  Civ.  Code,  S  1283. 
Stott  V.  Chamberlain,  21  8.  D.  520,  114 
N.  W.  683. 


780.  A  by-law  of  an  insurance  society, 
providing  that  the  benefit  certificate  should 
be  made  payable  only  to  the  wife,  surviv- 
ing children,  or  some  other  person  specifical- 
ly named  in  the  certificate  as  beneficiary, 
related  to  the  member  as  heir,  blood  rela- 
tive, or  person  dependent  on  him,  or 
member  of  his  family,  and  providing  that 
no  payment  shall  be  made  to  any  person 
not  related  as  wife,  surviving  child,  heir, 
blood  relative  or  person  dependent  upon  or 
member  of  the  family  of  the  member  at 
the  time  of  his  death,  was  properly  ad- 
mitted in  an  action  by  a  substituted  bene- 
ficiary, who  was  a  stranger  to  the  member, 
where  the  answer  alleged  that  the  plain- 
tiff was  neither  a  relative  in  any  degree 
of  the  insured,  nor  a  dependent,  nor  en- 
titled to  any  of  the  proceeds  of  the  certifi- 
cate under  the  constitution,  by-laws  or 
charter  of  the  insurance  order,  nor  by  the 
laws  of  the  state  where  such  order  was 
organized.  Foss  v.  Petterson,  20  S.  D. 
93,   104  N.  W.  915. 

781.  In  proving  the  value  of  an  engine 
under  an  answer  alleging  it  to  be  worthless 
on  account  of  defects  within  the  terms  of 
a  written  warranty,  the  evidence  should 
be  confined  to  the  value  of  the  engine  when 
delivered,  and  ncft  to  a  time  aflier  its  de- 
livery, when  it  was  in  a  different  condition 
on  account  of  breakages.  Houghton  Imple- 
ment Co.  V.  Doughty,  14  N.  D.  331,  104 
N.  W.  516. 

782.  Where  the  defendant  in  an  action 
to  recover  the  purchase  price  of  a  steel 
safe,  alleged  that  it  was  worthless  so  that 
the  consideration  of  the  note  sued  upon, 
had  failed,  and  also  that  he  had  expended 
money  in  repainting  the  safe  to  enable  him 
to  sell  it  at  better  advantage,  but  there  was 
no  allegation  of  a  rescission  or  an  attempt 
to  rescind,  or  pleas  of  setoff  or  counter- 
claim, he  could  not  urge  that  the  safe  was 
wholly  valueless  and  that  there  was  a  total 
failure  of  consideration.  Richardson  v. 
Carlis,  —  S.  D.  — ,  128  N.  W.  168. 

c.  Under  General  Denial. 

See    also    Pleading.    56,    281;    Set-Off   and 
Counterclaim,  9. 

783.  Evidence  on  the  part  of  defendant 
which  is  directly  contradictory  of  the  ma- 
terial averments  of  the  complaint  is  ad- 
missible under  a  general  denial  although 
tending  to  prove  a  counterclaim.  Hogen 
V.  Klabo,  13  N.  D.  319,  100  N.  W.  847. 

784.  Under  a  general  denial  to  a  com- 
plaint on  a  policy,  the  contention  being 
that  the  minds  of  the  parties  never  met 
in  a  contract,  it  is  proper  to  consider  plain- 
'iff's  testimony  that  the  policy  had  been  is- 
sued on  an  application  by  the  plaintiff  and 

hat  he  intended  to  cancel  it  if  he  succeeded 
•n  insuring  in  another  company.    Nordnoss 
V.   Mutual   Cash   Gun'onty   F.  Ins.  Co.  22 
S.  D.  1,  114  N.  W.  1092. 
Monacoeptamce   of   offer. 

785.  Where  plaintiff,  in  an  action  for  the 
price  of  goods  sent  defendant  under  an  or- 
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der  providing  that  such  order  was  sub- 
ject to  the  approval  of  the  seller,  alleged 
that  it  had  done  each  and  every  thing 
required  by  it  to  be  done  under  the  terras 
of  the  order  defendant  could  show,  under 
a  general  denial,  a  cancelation  of  such 
order  before  notification  by  plaintiff  of 
its  acceptance  thereof,  as  authorized  by 
S.  D.  Civ.  Code,  §  1216,  providing  that  a 
proposal  to  enter  into  a  contract  may  be 
revoked  at  any  time  before  acceptance  is 
commuuicated  to  the  proposer.  A.  A.  Coop- 
er Wagon  &  Buggy  Co.  v.  Stedronsky  Bros. 
Co.  —  S.  D.  — ,  123  N.  W.  846. 

786.  Where  the  plaintitt',  in  an  action  for 
the  purchase  price  of  goods  sent  defend- 
ant under  an  order  providing  that  such 
order  was  subject  to  the  approval  of  the 
seller,  alleged  that  it  had  done  each  and 
every  thing  required  by  it  to  be  done  under 
the  terms  of  the  order,  but  offered  no  evi- 
dence on  the  issue  other  than  what  might 
be  inferred  from  the  shipping  of  the  goods, 
the  defendant,  under  a  general  denial,  had 
the  right  to  go  into  the  question  of  the 
acceptance  and  approval  of  the  order  on 
the  part  of  the  plaintiff  as  affecting  the 
very  existence  of  the  contract,  and  to  show 
that  the  offer  never  in  fact  became  a  bind- 
ing contract.  A.  A.  Cooper  Wagon  &  Bug- 
gy Co.  V.  Stedronsky  Bros.  Co.  —  S.  D. 
— ,  123  N.  W.  846. 

Settlement. 

787.  Evidence  of  a  settlement  of  a  cause 
of  action  set  forth  in  a  complaint  is  not 
admissible  under  a  general  denial.  Mitchell 
V.  KnudUon  Land  Co.  —  N.  D.  — ,  124  N. 
W.  946. 

Criminal  oases. 

788.  The  accused,  under  the  plea  of  not 
guilty  on  a  prosecution  for  assault  and 
battery,  may  introduce  evidence  to  show 
that  the  battery  was  justified.  State  v. 
Schmidt,  19  S.  D.  585,  104  N.  W.  259. 

p.  Ewplanation  and  Rehuttal. 

Admission  of,  as  ground  for  new  trial,  see 
New  Trial,  13. 

Offer  of  proof,  generally,  see  Trial,  III. 
h.  2. 

What  admissible  on  re-examination  of  wit- 
ness, see  Witnesses,  IV.  e. 

See  also  supra,  101. 

789.  Where  a  witness  gave  two  deposi- 
tions, the  first  in  behalf  of  the  defendant 
and  the  second  in  behalf  of  the  plaintiff 
in  which  she  stated  that  the  first  was  erro- 
neous, that  she  had  made  a  mistake  as  to 
dates  and  that  the  second  was  true,  it 
was  not  error  to  exclude  testimony  of  a 
conversation,  offered  by  the  plaintiff  to 
show  that  the  witness  had  made  statements 
inconsistent  with  the  first  de|)osition,  for 
the  purpose  of  rebutting  the  defendant's 
deposition.  Breeden  v.  Martens,  21  S.  D. 
357,  112  N.  W.  960. 

NegliKence;  care. 

790.  Evidence  in  rebuttal,  by  the  plain- 
tiff in  an  action  to  recover  damages  for  the 
loss  of  a  horse  struck  by  defendant's  train, 


tendine  to  prove  the  distance  the  engineer 
could  nave  seen  the  horse  on  or  near  the 
track  at  the  time  of  the  accident,  is  com- 
petent. Borneman  v.  Chicago,  St.  P.  M. 
&  O.  K.  Co.  19  S.  D.  459,  104  N.  W.  208. 

701.  Where,  in  an  action  for  personal 
injuries  received  by  a  passenger  on  a  train, 
plaintiff  bad  established  a  prima  facie  case 
of  negligence  by  showing  that  the  train 
had  broken  in  two  sections  which  had  come 
together  with  great  violence  causing  in- 
jury to  him,  which  presumption  defendant 
had  sought  to  rebut  and  overcome  by  evi- 
dence showing  that  there  was  no  negligence, 
through  the  testimony  ot  its  employees,  it 
was  proper  rebuttal  by  plaintiff  to  show  by 
a  competent  witness  that  the  proper  place 
for  a  rear  brakeman  was  on  top  of  the 
train;  the  claim  of  plaintiff  being  that  the 
employees  of  the  defendant  were  not  in  prop- 
er places  on  the  train  so  as  to  prevent  ac- 
cidents, which  was  denied  by  defendant. 
Reeves  v.  Chicago,  M.  ft  St.  P.  R.  Co.  — 
S.  D.  — ,  123  N.  W.  498. 

Speed. 

792.  Evidence  as  to  the  rate  of  speed  of 
the  train  which  struck  the  plaintiff's  horse, 
is  admissible,  on  the  part  of  the  plaintiff, 
in  an  action  to  recover  for  its  loss,  where 
evidence  as  to  the  rate  of  speed  had  been 
introduced  by  defendant's  witnesses.  Borne- 
man V.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  19  8. 
D.  459,  104  N.  W.  208. 
Valne. 

793  In  an  action  on  a  note,  in  which 
plaintiff  claimed  that  payments,  alleged  by 
defendant  to  have  been  in  partial  payment 
of  the  note,  were  for  work  and  labor  per-" 
formed,  it  was  proper  to  allow  plaintiff  to 
testify  that  defendant  found  no  fault  with 
his  poor  work  the  defendant  having  testi- 
fied that  plaintiff  was  a  poor  worker.  He- 
bert  V.  Hebert,  20  S.  D.  85,  104  N.  W.  Oil. 

794.  In  an  action  on  a  note,  in  which 
plaintiff  claimed  that  payments,  alleged 
by  defendant  to  have  been  in  partial  pay- 
ment of  the  note,  were  for  work  and  labor 
performed,  and  defendant  has  testified  that 
plaintiff  was  a  poor  worker,  it  was  proper 
to  allow  plaintiff  to  testify  in  rebuttal 
that  he  did  more  work  in  one  day  than 
the  others,  defendant  having  testified  that 
plaintiff  did  not  do  as  much  work  as  an- 
other man  employed  by  him  at  less  wages. 
Hebert  v.  HebeH,  20  S.  D.  85,  104  N.  W. 
911. 

Orerralnatlon  of  Insvred  property. 

795.  Where  the  theory  of  the  defense  to 
an  action  on  an  insurance  policy  was  that 
the  fire  was  set  by  or  originated  through 
the  instrumentality  of  the  plaintiff,  and, 
while  no  fraud  in  the  inception  of  the 
policy  was  alleged,  the  defendant  was  al- 
lowed to  show  as  bearing  upon  the  question 
of  motive,  a  great  overvaluation  of  the 
building,  it  was  proper  to  testify  in  re- 
buttal that  the  defendont's  agent  had  come 
to  the  store  and  had  made  out  the  applica- 
tion and  had  placed  the  valuation  in  the 
application,  and  that  the  plaintiff  had  told 
him  he  thought  it  was  too  much,  but  the 
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agent  Mid  it  was  all  right  tlmt  it  could 
be  fixed  up  bj'  making  it  cover  fixtures 
which  were  worth  that  much  extra,  and 
"any  way  the  value  didn't  make  any  dif- 
ference so  long  as  it  was  not  insured  way 
past  its  value."  Smith  v.  Mutual  Cash 
Guaranty  F.  Ins.  Co.  21  S.  D.  433,  113 
N.  W.  94. 
Criminal  oases. 

What  admissible  on  re-examination  of  wit- 
ness, see  Witnesses,  88,  89. 

796.  A  person  accused  of  crime  should 
be  allowed  the  fullest  latitude  to  explain 
what  his  intent  was  in  writing  or  making 
statements,  apparently  incriminating,  and 
in  explaining  what  he  meant  by  certain 
equivocal  statements.  State  v.'  Johnson,  17 
N.  D.  554,  118  N.  W.  230. 

797.  On  a  trial  for  subornation  of  per- 
jury in  procuring  homestead  entrymen  to 
make  aihdavit  that  the  entries  were  not 
made  for  the  benefit  of  other  persons,  al- 
though they  had  entered  into  a  contract  to 
convey  the  land  to  defendant,  the  latter 
should  be  permitted  to  testify  that  he  had 
never  made  any  claim  to  the  lands  of  one 
of  such  persons  who  bad  testified  energeti- 
cally against  him.  Numberger  v.  United 
States,  84  C.  C.  A.  377,  156  Fed.  721. 

798.  Where,  in  a  trial  for  the  crime  of 
rape,  several  physicians  had  testified  that 
in  their  opinion  the  complaining  witness 
had  had  sexual  intercourse  with  some  per- 
son prior  to  their  examination  of  her,  the 
court  did  not  err  in  refusing  to  admit 
rebuttal  testimony  on  the  part  of  the  de- 
fendant that  the  prosecutrix  had  been  an 
inmate  of  a  house  of  ill-fame  and  that  the 
conditions  shown  might  have  been  caused 
by  persons  other  than  the  defendant,  since 
evidence  of  former  acts  of  unchastity  with 
others  than  accused  is  not  admissible. 
SUtc  V.  Rash,  —  8.  D.  — ,  130  N.  W.  91. 

799.  In  a  prosecution  for  rape,  testimony 
of  a  physician  tending  to  rebut  the  medical 
testimony  of  defendant's  witnesses  to  the 
effect  that  the  victim  was  suffering  from 
eczema  instead  of  syphilis,  as  contended 
by  the  prosecution,  and  also  to  offset  their 
opinion  evidence  in  so  far  as  it  tended  to 
show  that  from  the  condition  of  the  victim 
penetration  could  not  have  taken  place,  is 
properly  admitted  in  rebuttal.  State  v. 
Werner,  16  N.  D.  83,  112  N.  W.  60. 


q.  Similar  Acts  and  Factt. 
1.  Civil   Ca$ea, 

800.  Evidence  that  other  buildings  in  the 
■ame  tovni,  constructed  of  the  same  ma- 
terial, had  fallen  previous  to  the  collapse 
of  the  building  in  suit,  is  admissible,  to 
show  notice  to  the  owners  thereof  concern- 
ing the  safety  of  their  own  structure.  Wa- 
terhouse  t.  Jos.  Schlitz  Brewing  Co.  16 
8.  D.  692,  94  N.  W.  587. 

801.  In  an  action  brought  by  an  indorsee 
before  maturity  to  recover  on  a  negotiable 
promissory  note,  evidence  that  persons  oth- 
er than  the  defendant  had  given  notes  for 
•  similar  consideration,   which   notes  had 


been  placed  in  the  hands  of  the  plaintiff 
bank  merely  for  collection,  which  bank  had 
been  informed  by  the  makers  that  they 
suspected  fraud  in  the  inception  of  the 
notes,  who  thereafter  informed  the  bank 
that  matters  were  satisfactory  and  paid 
the  notes,  is  inadmissible.  American  Nat. 
Bank  v.  Lundy,  —  N.  D.  — ,  129  N.  W.  99. 
Condition  of  thins  at  other  times. 

802.  In  an  action  for  personal  injuries 
received  by  a  servant  because  of  a  defect 
in  the  master's  machinery  used  in  supply- 
ing air  to  workmen  in  a  mine,  a  statement 
by  a  witness  as  to  the  condition  of  part 
of  the  machinery  in  regard  to  its  being 
red  hot  two  weeks  before  the  accident  was 
not  inadmissible  for  remoteness.  Davis  v. 
Holy  Terror  Min.  Co.  20  S.  D.  399,  107 
N.  W.  374. 
Other   libelona   pnblieatioa*. 

803.  For  the  purpose  of  showing  actual 
malice  in  publishing  a  libel,  the  plaintiff 
may  prove  that  prior  to  the  commencement 
of  the  action  defendant  published  the  same 
words,  or  similar  words  relating  to  the 
same  subject-matter,  and  imputing  the 
same  general  charge  as  that  sued  upon, 
but  may  not  introduce  evidence  which  mere- 
ly tends  to  show  general  malice,  or  to  show 
the  publication  of  a  distinct  calumny. 
Lauder  v.  Jones,  13  N.  D.  625,  101  N. 
W.  907. 

804.  "As  bearing  upon  the  question  of 
the  malice  of  the  defendant  in  publishing 
the  libel,"  which  is  the  subject  of  this  ac- 
tion, the  introduction  in  evidence  at  the 
trial,  over  defendant's  objection  of  a  certain 
affidavit  which  the  defendant  had  previous- 
ly made  in  a  proceeding  in  the  supreme 
court,  the  substance  of  which  did  not  relate 
to  the  subject  matter  of  the  alleged  libel; 
and  had  been  made  upon  a  privileged 
occasion,  was  erroneous.  Lauder  t.  Jones, 
13  N.  D.  525,  101  N,  W.  907. 
Contlnvation     of     adnlterovs    Inter- 

oonrae. 

805.  In  an  action  for  the  alienation  of  a 
husband's  affections  it  was  not  error  to 
admit  evidence  tending  to  show  a  con- 
tinuation of  the  adulterous  relation  of  the 
defendant  and  plaintiff's  husbana  in  an^ 
other  state  occurring  after  the  abandonment 
of  the  plaintiff,  although  in  such  state  the 
alienation  of  the  affections  of  a  husband 
does  not  constitute  an  actionable  wrong. 
King  v.  Hanson,  13  N.  D.  86,  99  N.  W. 
1086. 

2.  Criminal  Cotes. 

Admissibility  under  pleadings,   see   supra, 
770. 


806.  Testimony  that  the  defendant  had 
tried  to  borrow  a  gun  for  the  purpose  of 
meeting  the  deceased  a  year  previous  to 
the  time  of  the  alleged  murder,  was  wholly 
inadmissible  and  objection  thereto  should 
be  sustained.  State  v.  Hazlet,  16  N.  D. 
426,  113  N.  W.  374. 

807.  In  prosecuting  a  foreign  corporation 
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for  violations  of  a  state  statute  regulating 
intrastate  commerce,  evidence  as  t»  prior 
but  wholly  independent  contracts  and  trans- 
actions between  the  plaintiff  and  defendant 
or  thir  parties,  claimed  to  have  been  vio- 
lations of  the  statute,  is  irrelevant.  Sucker 
State  Drill  Co.  v.  Wirtz,  17  N.  D.  313,  18 
L.R.A.(N.S.)  134,  115  N.  W.  844. 
Other  crimes  generally. 
Admissibility   under   pleadings,   see   supra, 

772,  773. 
Prejudicial    error    as    to,    see    Appeal    and 

Error,  923. 
Cross-examination  of  accused  as  to,  see  Wit- 
ness, 69,  70. 

808.  It  is  not  permissible  to  prove  an- 
other and  independent  offense  against  the 
defendants,  on  the  ground  that  it  shows  a 
motive  for  the  commission  of  the  crime 
charged,  unless  such  proof  fairly  and  rea- 
sonably tends  to  show  such  motive.  State 
V.  Ilakon,  —  N.  D.  — ,  129  X.  W.  234. 

800.  Whenever  the  intent  or  guilty 
knowledge  of  a  party  accused  of  crime  is 
a  material  ingredient  in  the  issue  of  the 
cn^e,  other  acts  and  declarations  of  a  sim- 
ilar character  tending  to  establish  such 
intent  or  knowledge  are  proper  evidence  to 
be  admitted,  provided  they  are  not  too 
remotely  connected  with  the  offense  charged. 
State  V.  Merry,  —  N.  D.  — ,  127  N.  W.  83. 

810.  On  a  prosecution  for  the  crime  of 
importing  into  the  state  intoxicating  li- 
quors for  sale  or  gift  as  a  beverage,  proof 
that  the  defendant  did  one  or  two  months 
prior  to  the  time  set  out  in  the  information 
sell  intoxicating  liquors  is  admissible  only 
as  bearing  on  the  intent  with  which  the 
act  for  which  the  accused  is  informed 
against  was  done.  State  t.  Miller,  N.  D. 
— ,  128  N.  W.  1034. 

811.  On  a  trial  of  a  bank  cashier  charged 
with  making  a  false  report  to  the  state 
bank  examiner  as  to  the  condition  of  his 
bank,  three  preceding  reports  made  by  the 
cashier  within  the  year  which  were  shown 
to  be  false,  were  admissible  in  evidence  for 
the  purpose  of  showing  the  intent  with 
which  the  report  in  question  was  falsified. 
State  V.  Jackson,  21  S.  D.  494,  113  N.  W. 
880,  16  A.  &  E.  Ann.  Cas.  87. 
<5ther   ironnda. 

812.  On  a  prosecution  for  the  crime  of 
murder  the  trial  court  did  not  err  in  ad- 
mitting testimony  as  to  other  wounds  than 
those  described  in  the  information;  since 
the  physical  condition  of  the  deceased  at 
the  time  of  her  death  and  of  her  body  at 
the  time  of  the  post  mortem  examination 
was  essential  to  witnesses'  opinions  con- 
cerning the  cause  of  the  death.  State  v. 
Kaufmann,  22  S.  D.  433,  118  N.  W.  337. 
Other  forgeries. 
Prejudicial    error    as    to,    see    Appeal    and 

Error,  907-969. 
Sec  also  supra,  798. 

813.  Proof  of  similar  offenses  by  one  on 
trial  for  forgery  is  admissible  only  as  bear- 
ing on  the  question  of  intent,  although  the 
accused  admits  that  he  signed  to  the  instru- 


whose  name  is  claimed  to  have  been  forged, 
and  uttered  the  instrument,  knowing  that 
he  had  done  so,  and  even  though  the  jury, 
without  proof  of  such  similar  offenses, 
would  be  justified  in  finding  a  fraudulent 
intent  on  the  part  of  the  accused  if  he  was 
not  authorized  to  sign  the  name  of  such 
person  to  the  instrument.  State  v.  Murphy, 
17  N.  D.  48,  17  L.R.A.(N.S.)  609,  115  N. 
W.  84,  16  A.  &  £.  Ann.  Cas.  1133. 

814.  It  was  not  error  for  the  trial  court 
to  exclude  testimony  of  the  defendant,  that 
some  seven  or  eight  months  before  the, 
alleged  forgery,  he  had  discovered  the  party  • 
who  it  was  alleged  had  forged  the  note?, 
attempting  to  imitate  the  defendant's  sig- 
nature, where  it  was  admitted  that  the 
signature  to  the  note  was  genuine,  but  that 
the  body  of  the  same  had  been  altered. 
I>ouder  v.  Hunter,  —  S.  D.  — ,  129  X.  W. 
237. 

815.  A  letter  addressed  to  an  insurance 
agent  in  regard  to  taking  additional  in- 
surance, an  application  for  additional  in- 
surance, a  note  given  in  payment  of  the 
first  premium  on  an  insurance  policy  on 
the  life  of  a  deceased,  and  a  will  naming 
defendant  as  beneficiary  of  the  proceeds 
of  an  insurance  policy  on  the  life  of  de- 
ceased all  purporting  to  be  signed  by  him, 
will  not,  when  shown  to  be  forgeries,  be 
rejected  on  a  prosecution  foi'  the  murder 
of  deceased,  who  was  defendant's  brother, 
in  which  it  is  claimed  that  the  motive  was 
to  secure  the  benefit  of  insurance  on  the 
life  of  decedent  and  to  cover  up  the  for- 
geries, on  the  ground  that  the  evidence 
tends  to  establish  the  commission  of  an- 
other crime.  State  t.  Coleman,  17  S.  D. 
594,  98  N.  W.  176. 

Other  sezmal  Intereonrse. 

816.  In  a  trial  for  statutory  rape  other 
acts  of  intercourse  than  the  one  counted 
on  are  admissible  to  show  intent  and  mo- 
tive. State  V.  Rash,  —  S.  D.  — ,  130  N.  W. 
01. 

817.  It  was  not  error  for  the  court  to 
allow  the  state  to  prove  on  a  trial  for  the 
crime  of  statutory  rape,  that  there  had 
been  other  acts  of  sexual  intercourse  be- 
tween the  defendant  and  the  complaining 
witness,  than  the  one  proven,  but  which 
had  taken  place  outside  of  the  county,  but 
such  evidence  is  admissible  upon  the  prin- 
ciple that  it  tends  to  show  the  probability 
of  the  specific  act  charged,  and  corroborat- 
ing the  testimony  of  the  complaining  wit- 
ness. State  V.  Sysinger,  —  S.  D.  — ,  125 
N.  W.  879. 

818.  In  a  prosecution  for  an  assault  with 
the  intention  to  commit  rape  upon  a  female 
under  the  age  of  eighteen  years,  evidence 
that  a  few  days  prior  to  the  alleged  as- 
sault the  defendant  had  solicited  the  com- 
plaining witness  to  allow  him  sexual  inter- 
course with  her,  and  had  taken  indecent 
liberties  with  her,  person,  is  admissible 
as  tending  to  show  the  intent  with  which 
defendant  committed  the  acts  which  form 


ment  in  question  the  name  of  the  person    the  gist  of  the  charge   preferred   against 
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him.    State  v.  Allison,  —  S.  D.  — ,  124  N. 
W.  747. 

819.  Evidence  to  prove  acts  of  illicit  in- 
tercourse between  the  complaining  witness 
and  the  defendant  prior  to  the  specific  act 
constituting  tlie  crime  of  statutory  rape  for 
which  the  defendant  was  on  trial,  was 
admissible  though  such  occurred  prior  to 
July  1st,  1907,  when  S.  D.  Laws  1907, 
chap.  11,  went  into  effect,  changing  the 
age  of  consent  from  sixteen  years  to  eigh- 
teen, notwithstanding  that  they  occurred 
after  the  complaining  witness  had  reached 
the  age  of  sixteen  years,  where  the  act 
constituting  the  crime  for  which  the  de- 
fendant was  on  trial  occurred  after  July 
Ist.  State  V.  Sysinger,  —  S.  D.  — ,  125 
N.  W.  879. 

820.  In  a  prosecution  for  rape,  it  is  not 
proper  to  ask  accused  on  cross-examination 
as  to  the  commission  of  prior  similar  acts, 
even  though  accused  has  called  other  wit- 
ness in  his  own  behalf  to  testify  to  his 
general  good  character,  as  it  is  not  com- 
petent to  prove  general  good  character  or 
bad  character  by  specific  acts.  State  v. 
LaMont,  23  S.  D.  174,  120  N.  W.  1104. 

r.  Circumstantial  Evidence. 

Parol  evidence  of  circumstances,  see  supra, 

VI.  m. 
Sufficiency  of  circumstantial  evidence,   see 

infra,  1030,  1039. 
Instructions  as  to  circumstantial  evidence, 

see  Trial,  376-381. 

821.  Facts  and  circumstances  showing 
the  relation  of  parties  to  premises  are 
competent  to  show  the  construction  they 
put  on  the  conveyance  of  the  premises  to 
them.  Tilton  v.  Flormann,  22  8.  D.  324, 
117  N.  W.  377. 


XI.  Weight;  Ewect;  SuFnciKNCT. 

a.  Oeneral    Principles. 

Necessity  of  motion  for  new  trial  to  raise 
question  of,  on  appeal,  see  Appeal  and 
Error,   728-730. 

Effect  of  statements  of  legal  conclusions  in 
affidavits  on  motion  to  dismiss  action, 
see  Action  or  Suit,  146. 

Assignment  of  error  as  to,  see  Appeal  and 
Error,   243-257. 

Presumption  on  appeal  as  to  sufficiency,  see 
Appeal  and  Error,  496,  497. 

Consideration  of,  on  appeal,  see  Appeal  and 
Error,  570. 

Review  on  appeal  of  order  granting  or  re- 
fusing new  trial  for  insufficiency  of 
evidence,  see  Appeal  and  Error,  676- 
694. 

Review  of  sufficiency  of  verdict  on  appeal, 
see  Appeal  and  Error,- VII.  h. 

Conclusiveness  of  findings  by  court  as  to 
sufficiency,  see  Appeal  and  Error,  VII. 


Mandamus    to    compel    review    of   judicial 

determination    as    to    sufficiency,    see 

Mandamus,  17. 
New  trial  for  insufficiency  of  evidence,  see 

New  Trial,  28-33. 
Sufficiency  of  evidence  to  go  to  jury,  see 

Trial,  IV. 
Instructions  as  to  credibility  of  witnesses, 

see  Trial,  VI.  f. 
See  also  supra,  10. 

822.  A  presumption  will  prevail  only  un- 
til prima  facie  evidence  is  produced  to  the 
contrary.  Peters  v.  Lohr,  —  S.  D.  — ,  124 
N.  \V.  853. 

823.  A  jury  may  disregard,  as  not  en- 
titled to  credit,  the  uncorroborated  testi- 
mony of  interested  witnesses  where  the  cir- 
cumstances are  such  as  to  reasonably  al- 
low of  suspicion.  Iowa  Nat.  Bank  v.  Sher- 
man, 19  S.  D.  238,  117  Am.  St.  Rep.  041, 
103  N.  W.  19. 

823a.  The  court  may  infer  that  a  wit- 
ness's statement  of  her  financial  condition 
at  a  certain  time  is  false,  although  her 
testimony  that  the  statement  was  true  is 
not  contradicted  by  direct  evidence,  where 
a  reduction  in  amount  from  more  than 
$10,000  to  less  than  $1,000  in  six  months 
is  unexplained.  Blount  v.  Medbery,  16  S. 
D.  662,  94  N.  W.  428. 

823b.  Testimony  is  not  impeached  solely 
because  given  by  a  detective  hired  to  pro- 
cure evidence.  State  v.  Winbauer,  —  N. 
D.  — ,  128  N.  W.  679. 

824.  Evidence  offered  and  admitted  for 
the  purpose  of  showing  that  a  particular 
matter  has  been  litigated  and  judgment 
rendered  thereon  cannot  be  considered  for 
any  other  purpose.  William  Deering  &  Co. 
V.  Mortell,  21  S.  D.  159,  16  L.R.A.(N.S.) 
352,  110  N.  W.  86. 

825.  The  testimony  of  a  witness  who  is 
impeached  on  cross-examination  need  not 
be  taken  as  true  by  the  jury,  although  he 
is  not  contradicted,  nor  bis  reputation  for 
truth  and  veracity  impeached.  Mee  v. 
Carlson,  22  S.  D.  365,  29  L.R.A.(N.S.)  351, 
117  N.  W.  1033. 

826.  A  positive  statement  of  a  witness, 
especially  if  it  be  merely  the  expression  of 
an  opinion,  may  be  discredited  and  re- 
jected by  the  jury  if  they  believe  other  evi- 
dence in  the  case  establishes  the  existence 
of  circumstances  inconsistent  with,  and 
which  make  improbable,  such  statement. 
Jones  V.  Chicago,  M.  ft  St.  P.  R.  Co.  —  S. 
D.  — ,  128  N.  W.  323. 

b.  Fraud  or  Good  Faith;  Undue  Influence. 

Sufficiency  of  evidence  to  go  to  jury,  see 

Trial,  IV.  d,  7. 
Fraud   of  attorney   authorizing,   justifying 

disbarment,   see   infra,   981-985. 

827.  Evidence  that  money  was  not  se- 
cured as  promised,  to  repay  a  loan,  is  not, 
as  a  matter  of  law,  sufficient  to  support 
an  allegation  of  fraud  by  intention  not  to 
perform  under  N.  D.  Rev.  Codes  1899,  § 
3848,  where  it  is  shown  that  failure  was 
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not  due  to  any  fault  of  the  borrower.  Nel- 
son T.  Grondahl,  12  N.  D.  130,  96  N.  W. 
299. 

828.  In  an  action  to  recover  of  a  real 
estate  dealer,  the  difference  between  what 
lie  received  for  the  sale  of  land  and  what 
he  paid  to  the  vendor  on  the  ground  of  bad 
faith  in  making  the  sale,  evidence  that  he 
had  been  employed  by  the  plaintiff  to  loolc 
after  certain  lands  in  another  state,  and 
had  reported  a  large  amount  of  charces 
against  the  same,  and  procured  an  option 
contract  from  the  plaintiff  whereby  he  was 
to  sell  the  land,  and  receive  everything  he 
could  get  over  and  above  a  certain  amount 
and  the  charges  against  the  same,  that  he 
represented  further  charges  a^inst  the 
property  and  induced  the  plaintiff  to  ac- 
cept $1,000  less  than  the  contract  price; 
that  the  charges  amounted  to  several  thou- 
sand dollars  less  than  he  bad  represented, 
and  that  plaintiff  would  not  have  executed 
the  option  contract  if  she  had  known  the 
true  facts,  supports  a  finding  that  the  de- 
fendant induced  the  plaintiff  to  sign  the 
contract  by  false  representations  upon 
which  the  plaintiff  relied,  and  that  she  had 
never  ratified  the  contract  with  a  knowl- 
edge of  the  true  facts.  Chrystal  v.  Ger- 
lach,  —  S.  D.  — ,  125  N.  W.  633. 

829.  In  an  action  on  a  note  and  mort- 
gage given  as  guaranty  of  a  contract,  the 
guarantor,  in  proof  of  a  defense  of  fraud 
in  their  procurement,  showed  that  plaintiff 
represented  that  it  held  $2,000  in  notes  as 
security  for  principal's  debt,  which  it  would 
turn  over  to  the  guarantor.  On  request  of 
the  guarantor  for  the  notes,  but  without 
specifying  any  particular  ones  or  any 
amount,  a  small  amount  thereof  were 
turned  over  to  guarantor,  and  nothing  fur- 
ther was  demanded.  In  transmitting  the 
notes  plaintiff  did  not  state  that  it  was 
all  the  notes  it  held  as  collateral.  Held, 
fraud  was  not  proved.  Emerson-Newton 
Implement  Co.  v.  Cupps,  15  N.  D.  606,  108 
N.  W.  796. 

830.  A  deed  to  land  in  consideration  of 
stock  in  a  corporation  was  not  given  be- 
cause of  fraudulent  representation  as  to 
the  value  of  such  stock,  as  claimed  in  an 
action  to  cancel  said  deed,  the  evidence  dis- 
closing that  an  employee  of  the  defendant 
corporation,  at  the  request  of  its  assistant 
general  manager  who  owned  stock,  went  to 
plaintiff  and  asked  whether  be  had  any 
land  he  would  like  to  trade  with  such  as- 
sistant manager  for  stock  in  such  corpora- 
tion ;  that  the  grantor  was  referred  to  such 
assistant  manager  as  to  the  affairs  of  the 
company  and  value  of  the  stock;  that  such 
assistant  manager  referred  such  grantor  to 
the  secretary,  who  had  made  a  statement 
of  the  company's  condition  at  its  preceding 
annual  meeting,  several  months  before; 
that  such  statement  was  examined  and  the 
grantor,  after  an  estimate  of  the  value  of 
the  stock  by  the  secretary,  made  his  own 
computation  and  took  the  stock;  and  the 
plaintiff  failing  to  show  that  the  books  and 
records    of    the    corporation    were    falsely 


made  or  kept    Thomas  v.  Ryan,  —  S.  D. 
— ,  123  N.  W.  68. 

831.  The  defense  that  the  signature  of  a 
party  to  a  contract  was  induced  by  fraud 
IS  not  sustained  where  it  appears  clearly 
and  conclusively  that  he  carelessly  signed 
the  contract  without  reading  it  himself  or 
having  it  read  to  him  and  that  no  mis- 
statements of  its  contents  were  made,  and 
it  further  appears  that  he  ratified  it  by 
partial  performance  after  learning  its 
terms.  Raymond  v.  Edelbrock,  15  N.  D. 
231,  107  N.  W.  194. 

832.  Evidence  that  the  vendee  of  land  re- 
lied upon  the  representations  of  the  ven- 
dor, concerning  the  quality  of  the  land, 
the  vendee  being  a  non-resident  and  having 
examined  the  land  during  the  winter  when 
there  was  considerable  snow  on  the  ground 
and  that  the  vendor  in  reply  to  the  ven- 
dee's questions  concerning  the  quality 
stated  it  to  be  a  certain  quality,  when  it 
was  not,  and  repeated  the  statements  later 
in  the  presence  of  others,  showed  that 
plaintiff  reposed  full  confidence  in  the  ven- 
dor's representations  which  thereby  in- 
duced him  to  purchase  the  land  and  for 
which  he  was  entitled  to  damages.  Luns- 
cheon  v.  Wocknitz,  21  S.  D.  285,  111  N.  W- 
632. 

833.  The  attempt  by  the  oflicers  of  a  mu- 
tual insurance  company  to  prevent  a  rival 
insurance  company  from  doing  business  in 
the  state  has  no  tendency  to  prove  that 
such  officers  had  conspired  to  devise  and 
execute  a  scheme  to  defraud  the  members 
of  their  own  company  by  obtaining  large 
sums  of  money  from  the  members,  to  ap- 
propriate such  sums  to  their  own  use,  and 
thereby  to  render  such  company  insolvent. 
Miller  v.  United  States,  66  C.  C.  A.  399, 
133  Fed.  337. 

833a.  The  fact  that  the  purchaser  of 
negotiable  paper  does  not  expressly  allege 
that  he  purchased  in  good  faith  is  not 
necessarily  fatal  to  a  showing  of  good  faith, 
but  the  omission  to  so  state  is  a  fact  which 
may  be  considered  in  connection  with  oth- 
er facts  to  show  the  absence  of  good  faith 
in  the  purchase.  Walters  v.  RM^k,  18  X. 
D.  45,  115  N.  \V.  611. 

833b.  Evasive  answers  to  questions  aa 
to  notice,  and  evidence  that  the  plaintiff 
had  purchased  other  notes  before  and  had 
had  trouble  in  collecting  them,  and  also 
that  he  nowhere  claimed  he  was  a  purchaser 
without  notice,  was  sufficient  to  sustain  a. 
verdict  that  the  plaintiff  was  not  a  pur- 
chaser in  good  faith.  Walters  ▼.  Rock,  IS 
N.  D.  45,  116  N.  W.  611. 

Of  Insured. 

834.  In  an  action  on  a  policy  of  fire  in- 
surance, in  the  application  for  which  the 
insured  had  represented  the  insured  prop- 
erty to  be  worth  about  $10,000,  there  was 
not  a  fraudulent  representation  as  to  such 
value  where  the' evidence  disclosed  that  in- 
sured had  been  engaged  in  carrying  on  the 
general  merchandise  business  for  14  yeara 
prior  to  purchasing  the  stock  of  gooda 
which  was  the  subject  of  insurance;    that 
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at  the  tim«  of  the  purchase  he,  with  the 
teller,  took  an  inventory  of  the  stock,  which 
was  about  a  month  before  the  application, 
and  that  the  stock  inventoried  between 
eifibt  and  nine  thousand  dollars;  that  he 
ttrareafter  made  additions  to  the  stock; 
which  testimony  was  corroborated  by  that 
of  the  seller  of  the  goods  and  by  a  third 
person  qualified  to  testify  in  regard  there- 
to. Nerger  ▼.  Equitable  Fire  Asso.  20  S. 
D.  419,  107  N.  W.  531. 
Of  pnzeltaser  on  oredlt. 

835.  A  finding  that  one  receiving  goods 
on  a  representation  that  she  was  possessed 
of  property  worth  $7,000,  exclusive  of  lia- 
bilities, and  merchandise  worth  $3,700,  ob- 
tained such  goods  under  false  representa- 
tions, is  justified  by  evidence  that  six 
months  thereafter,  without  any  explana- 
tion for  the  loss,  she  made  afildavit  that 
all  her  property  exclusive  of  homestead, 
was  worth  less  than  $750.  Blount  v.  Med- 
bery,  16  S.  D.  662,  94  N.  W.  428.  • 
Frand  of  eredltors. 

836.  The  giving  and  taking  of  a  chattel 
mortgage  by  a  merchant  to  pay  a  claim  of 
a  particular  creditor,  upon  pressure  by 
such  creditor,  when  the  merchant  knew  of 
his  insolvent  condition,  is  almost  conclu- 
sive evidence  of  a  preference  in  such  pay- 
ment. Grant  v.  Powers  Dry  Goods  Co.  23 
S.  D.  195,  121  N.  W.  95. 

837.  Where  in  an  action  by  a  trustee  to 
recover  an  unlawful  preference  made  in 
payment  by  an  insolvent  merchant  to  de- 
fendant, there  is  in  court's  charge  an  in- 
ference that  in  order  to  find  for  plaintiff  it 
would  be  necessary  to  find  that  the  mer- 
chant believed  he  was  giving  a  preference 
when  he  made  the  payment,  the  jury  could 
rightfully  so  find  where  the  merchant  testi- 
fied that  when  he  gave  a  certain  mortgage 
ind  made  the  payment  he  did  not  believe 
he  had  property  enough  to  pay  all  his 
creditors  in  full.  Grant  v.  Powers  Dry 
Goods  Co.  23  S.  D.  195,  121  N.  W.  95. 

838.  A  finding  that  a  conveyance  from  D. 
to  a  bank,  of  the  land  involved,  was  made 
for  the  purpose  of  hindering,  delaying  and 
defrauding  creditors  of  D.,  was  supported 
by  the  testimony  of  D.  that  he  had  a  secret 
understanding  with  the  bank  that  he 
should  sell  and  manage  the  property  after 
the  conveyance  the  same  as  he  had  before, 
and  that  at  that  time  he  was  indebted  to 
the  extent  of  several  hundred  thousand 
dollars.  Grigsby  v.  Larson,  —  S.  D.  — , 
124  N,  W.  856. 

c  Care;  negligence. 

Prtsmnption  and  burden  of  proof  as  to,  see 

nipra,  II.  h. 
Sufficiency  of  evidence  as  to,  see  supra,  X. 

b. 
Admissibility  of  evidence  as  to,  see  supra, 

X.  g;  790,  791. 
Sufficiency  of  evidence  to  go  to  jury,  see 

Trial,  rV.  m. 
Necessity  for  offer  of  proof,  see  Trial,  78. 

839.  A  finding  of  the  trial  court  that  a 


concrete  btiilding  was  not  built  and  com- 
pleted in  a  good,  substantial,  and  work- 
manlike manner,  but  was  built  and  erected 
in  a  careless,  negligent,  unskillful,  and  un- 
workmanlike manner  of  inferior  material, 
was  amply  supported  by  testimony  that 
the  walls  were  put  of  plumb  and  so  soft 
as  to  be  dug  out  by  fingers.  Marchand  v. 
Perrin,  —  N.  D.  — ,  124  N.  W.  1112. 

840.  Where  a  witness  testified  that  the 
whistling  was  "of  all  kinds,"  and  on  cross- 
examination  stated  that  it  consisted  of  one 
or  two  long  blasts  mixed  with  short  toots, 
the  evidence  was  sufficient  to  support  a 
finding  by  the  jury  that  the  engineer  blew 
the  whistle  in  an  unusual  manner.  Lyons 
V.  Chicago,  M.  &  St.  P.  R.  Co.  —  S.  D.  — . 
128  N.  W.  134. 

Injury   to   aerrant. 

841.  A  finding  of  negligence  on  the  part 
of  defendant  causing  the  loss  of  plaintiff's 
eye  by  a  piece  of  metal  broken  from  a  flue 
while  pinning  a  flue  in  the  front  end  of  a 
locomotive  boiler,  there  being  202  flues  in 
all,  is  not  sustained  by  evidence  that  the 
flues  bad  been  recently  installed,  that  some 
of  them  were  old,  worthless  and  worn  out, 
and  that  after  the  accident  a  flue  with  a 
nick  in  it  about  the  size  of  the  piece  strik- 
ing plaintiff's  eye  was  removed  from  the 
boiler,  without  any  evidence  that  it  was 
the  same  flue,  or  that  it  was  old,  worth- 
less, and  worn  out.  Great  Northern  R.  Co. 
V.  Johnson,  99  C.  C.  A.  618,  176  Fed.  328. 

842.  In  an  action  for  personal  injuries 
suffered  by  a  miner,  from  defective  ma- 
chinery of  the  master,  a  verdict  for  plain- 
tiff upon  the  issues  that  a  compressor  was 
not  kept  in  a  reasonably  safe  condition, 
known  to  defendant's  superintendent,  who 
neglected  to  take  proper  precautions  to 
prevent  such  accidents  as  the  one  causing 
plaintiff's  injury,  was  sustained  by  evi- 
dence that  at  the  time  the  accident  oc- 
curred plaintiff,  with  other  employees  was 
working  in  a  winze  extending  in  a  nearly 
vertical  direction  about  100  feet  down  from 
a  certain  level;  that  the  drills,  pump  and 
hoist  were  operated  by  means  of  an  air 
compressor;  that  these  men  discovered  that 
gas  was  escaping;  that  the  men  got  on  the 
bucket  and  gave  the  signal  to  be  hoisted, 
and  were  so  hoisted  up  for  some  distance, 
where  they  were  held  fast,  no  response  be- 
ing made  to  their  repeated  signals  to  be 
hoisted  to  the  top;  that  after  staying  some 
minutes  there  they  attempted  to  climb  out; 
that  one  servant  being  overcome  with  the 
gas  fell  over  upon  plaintiff,  causing  him 
to  fall  upon  a  pump  where  he  was  badly 
burned;  that  there  was  no  dispute  that 
the  compressor  which  sent  fresh  air  to  tlio 
workmen  became  ignited  forcing  gas  and 
foul  air  into  the  compartment  of  the  mine 
where  plaintiff  was  working;  that  the  ma- 
chine causing  the  accident  went  foul  or 
took  fire  some  six  weeks  before  the  day  of 
the  accident;  that  at  that  time  it  gave 
indication  of  causing  such  an  accident  as 
did  in  fact  ensue;  that  at  the  request  of 
the  superintendent  of  the  mine  an  attempt 
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was  made  to  repair  the  machine;  that  the 
men    repairing    the    machine    found    it    in 
very  dangerous  condition,  and  after  making 
the    repair    informed    the    superintendent 
that  it  was  so,  and  that  it  would  have  to 
be  carefully  watched,  and  a  proper  way  of 
running  the  machine  was  outlined  by  such 
person,  which  the  superintendent  failed  to 
adopt.     Davis  v.  Holy  TcVror  Min.  Co.  20 
S.  D.  399,  107  N.  W.  374. 
Oefecta  in  Mchway. 
Presumption  as  to,  see  supra,  121. 
Question  for  jury  as  to,  see  Trial,  IV.  m, 

843.  A  finding  that  a  city  is  liable  for 
a  personal  injury  is  sustained  by  evidence 
that  the  injury  was  due  to  falling  on  a 
dark  night  over  a  loose  plank  covering  an 
iron  water  pipe  lying  temporarily  on  the 
surface  of  the  street  while  the  regular 
water  pipe  was  being  repaired,  and  that 
the  plank  had  been  there  a  week  or  ten 
days  before  the  accident.  Grand  Forks  v. 
AUman,  83  C.  C.  A.  554,  153  Fed.  532. 

844.  A  jury  finding  that  a  public  high- 
way was  in  a  dangerous  condition  by  rea- 
son of  having  earth  dumped  thereon  which 
had  not  been  leveled,  and  had  become  frozen 
at  the  time  a  traveler  thereon  was  injured 
by  the  tipping  over  of  his  wagon,  is  sus- 
tained by  testimony  describing  the  road  as 
■"pretty  rough,"  as  "hilly  and  uneven,"  and 
as  having  "high  and  low  places,"  by  proof 
that,  at  the  time  and  place  of  the  accident, 
the  depressions  were  8  or.  10  inches  in  depth, 
and  the  testimony  of  a  witness  that  he  had 
extreme  dilGculty  in  safely  driving  over 
the  road  about  that  time.  Solberg  v.  Sch- 
losser,  —  N.  D.  — ,  30  L.R.A.(N.S.)  1111, 
127  N.  W.  91. 

Injury  at  railroad  oroMinc. 

Question  for  jury  as  to,  see  Trial,  IV. 
m,  4. 

845.  Evidence  of  plaintiff  in  an  action 
for  p«rsonaI  injuries  sustained  at  a  street 
crossing,  through  the  negligent  operation 
of  the  defendant's  train,  that  several  times 
before  attempting  to  cross,  she  had  looked 
to  see  if  any  trains  were  approaching,  but 
that  she  could  neither  see  nor  hear  any, 
that  the  last  time  she  had  looked,  she  was 
about  twenty  feet  away  from  the  track, 
that  the  train  which  struck  her  came  from 
the  west,  and  that  the  time  of  day  being 
early  evening,  the  sun  being  low  in  the  west 
blinded  her,  and  other  evidence  showing 
that  the  engine  might  have  been  running 
at  a  high  rate  of  speed,  support  a  finding 
that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence  so  as  to  prevent  her 
recovering  for  the  injuries.  Merrill  v. 
Minneapolis  &  St.  L.  R.  Co.  —  S.  D.  — , 
120  N.  W.  468. 

846.  A  finding  for  plaintiff,  in  an  action 
against  a  railway  company  for  injuries,  is 
sustained  by  evidence,  that  the  collision 
causing  the  injury  occurred  while  plain- 
tiff was  attempting  to  drive  across  the  rail- 
road yards  of  defendant,  plaintiff  being 
at  the  time  on  one  of  the  streets  of  the 
city,  that  the  engine  which  caused  the  ac- 
cident was,  when  plaintiff  drove  upon  the 


tracks,  at  such  a  distance  from  the  cross- 
ing as  rendered  the  crossing  a  safe  place 
to  drive,  so  far  as  danger  from  such  en- 
gine was  concerned,  and  that  an  engine  to 
the  right  of  the  track  was  standing  still 
and  making  no  noise,  but  that  when  he  got 
beyond  the  scene  of  the  accident  and  before 
the  first  mentioned  engine  reached  the 
point  the  engine  standing  by  the  track  un- 
expectedly blew  off  steam,  causing  plain- 
tiff's team  to  stop  in  its  course,  diverting 
plaintiff's  attention  to  the  team  and  the 
only  apparent  danger,  and  delaying  his 
progress  until  the  time  of  the  collision. 
Mallov  v.  Chicago,  M.  &  St.  P.  R.  Co.  — 
S.  D.  — ,  127  N.  VV.  633. 

847.  Where  in  an  action  for  personal  in- 
juries, sustained  at  a  railroad  crossing 
where  same  intersected  public  street,  evi- 
dence that  the  plaintiff  had  looked  at  differ- 
ent times  before  attempting  to  cross,  but 
had  not  seen  the  approaching  train,  that 
others  near  the  place  had  not  seen  it,  that 
the  train  had  travelled  150  yards  after  it 
struck  the  plaintiff,  while  one  witness  was 
rapidly  walking  50  yards,  and  that  the 
train  had  travelled  a  considerable  distance 
while  the  plaintiff  had  walked  40  feet,  is 
sufiicient  to  sustain  a  finding  that  the 
train  was  running  at  a  much  nigher  rate 
of  speed  than  that  permitted  by  an  or- 
dinance permitting  the  rate  of  six  miles 
an  hour.  Merrill  v.  Minneapolis  &  St.  L. 
R.  Co.  —  S.  D.  — ,  129  N.  W.  468. 

Animals  on  railroad  track. 

Presumption  as  to,  see  supra,   118,  119. 
Question  for  jury  as  to,  see  Trial,  IV.  m, 
5. 

848.  The  inference  of  negligence  in  the 
killing  of  animals  on  a  railroad  is  rebutted 
by  proof  that  the  train  and  track  were  in 
good  condition  and  that  the  crew  were 
competent  and  did  not  see  the  animals. 
Miller  v.  Chicago  4  N.  W.  R.  Co.  21  S.  D. 
242,   111   N.  W.  553. 

849.  In  an  action  for  the  negligent  kill- 
ing of  plaintiff's  horses,  proof  that  the  ac- 
cident happened  in  broad  day  light  and 
that  the  engineer  and  fireman  saw  the 
animals  in  time  to  avoid  the  accident  and 
that  the  train  was  under  control  was  suf- 
ficient to  justify  a  verdict  for  plaintiff. 
McDonell  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  17  N.  D.  606,  118  N.  W.  819. 

850.  In  an  action  to  recover  for  the  kill- 
ing of  animals  trespassing  upon  the  de- 
fendant's track,  testimony  of  the  conduct- 
or, fireman,  and  engineer  of  the  defend- 
ant's train  which  killed  the  animals,  that 
they  did  not  see  the  animals  on  the  track, 
cannot  be  disregarded  by  the  jury  in  the 
absence  of  evidence  contradicting  or  tend- 
ing to  contradict  such  testimonv.  Miller 
V.  Chicago  &  N.  W.  R.  Co.  21  S.  D.  242, 
111   N.   W.  553. 

851.  A  verdict  that  plaintiff's  horses  were 
killed  through  the  negligence  of  defendant 
was  not  sustained  by  evidence  that  the 
cattle  guards  at  a  crossing  had  become  de- 
fective whereby  stock  could  wander  onto 
the  right  of  wav,  and  that  plaintiff's  horses 
had  l^en  killed,  where  there  was  nothing 
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to  show  »  defect  in  the  cattle  guard  at  the 
«ro88ing  where  the  horses  could  have  en- 
tered and  near  which  they  were  found  dead 
on  the  highway,  there  being  no  claim  that 
the  horses  were  killed  by  being  caught  in 
the  defective  guards,  and  it  being  neces- 
sary for  plaintiff  to  prove,  under  his  theory 
nf  the  case,  that  the  horses  entered  the 
lijiht  of  way  in  each  case  over  guards  that 
irere  defective.  Haxby  v.  Chicago  &  N. 
W.  R.  Co.  —  S.  D.  — ,  123  N.  W.  684. 

852.  Where  the  defendant's  engineer  tes- 
tified that  the  cattle  killed  were  on  a  pub- 
lic crossing,  and  that  he  was  fifty  feet  away 
from  them  when  he  first  saw  them,  and 
that  it  was  too  late  then  to  stop,  and  that 
ii  would  take  one  fifty  feet  in  which  to 
^top  the  train,  and  the  defendant's  section 
foreman  testified  that  the  cattle  were  killed 
forty  rods  the  other  side  of  the  crossing, 
and' the  evidence  on  both  sides  was  silent 
as  to  whether  the  cattle  were  lying  down, 
standing,  or  moving  in  any  direction 
whether  the  track  was  straight  or  whether 
the  view  was  in  any  way  obstructed,  the 
evidence  justified  a  verdict  in  favor  of  the 
plaintifl'  for  the  value  of  the  cattle  killed, 
since  the  burden  was  upon  the  defendant 
to  show  that  it  had  not  been  negligent, 
.fones  V.  ChicaRo,  M.  &  St.  P.  R.  Co.  —  S. 
D.  — ,  128  N.  W.  323. 

853.  The  jury,  in  an  action  to  recover 
for  the  loss  of'  a  horse  struck  by  defend- 
ant's train,  may  find  that  the  engineer 
iiaw  the  horse  in  time  to  avoid  the  acci- 
dent notwithstanding  his  positive  state- 
ment to  'the  contrary,  where  he  testified 
that  he  was  looking  forward  at  the  time 
and  that  the  train  could  have  been  stopped 
within  a  distance  of  300  feet,  and  the  evi- 
dence on  the  part  of  the  plaintiff  tended 
to  prove  that  the  engineer  could  have  seen 
the  horse  1500  feet  away.  Bomeman  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  1»  S.  D. 
459,  104  N.  W.  208. 

Carriers. 

.Admissibility  of  expert  evidence  as  to,  see 

supra,  470. 
Qoestion  for  jury  as  to,  see  Trial,  IV.  m, 

6. 

854.  The  jury  were  warranted  in  finding 
a  carrier  liable  for  damages  in  the  care  of 
hones  after  they  were  unloaded  at  a  sta- 
tion for  food  and  water,  the  evidence  dis- 
closing that  the  carrier's  stockyards  at 
sttch  station  were  in  a  very  bad  and  unsafe 
condition;  that  the  shipper  complained  of 
such  yard  and  fixed  it  in  as  good  condition 
at  possible  with  the  material  at  hand ;  that 
the  horses  broke  out  of  the  yard  and  ran 
loose  on  the  prairie  during  a  severe  bliz- 
ard;  although  it  appeared  that  the  de- 
fendant was  ready  to  provide  a  safe  in- 
rloiare  at  a  place  away  from  its  stockyard, 
there  being  a  dispute  as  to  the  conditions 
under  which  the  yard  would  be  provided. 
Drake  v.  Great  Northern  R.  Co.  —  S.  D. 
-,  123  N.  W.  82. 

853.  A  jury  were  warranted  in  finding 
defendant  carrier  guilty  of  gross  negli- 
gence, in  the  transportation  of  horses, 
where  the  evidence  disclosed  that  the  horses 


were  shipped  on  a  way  freight,  while  plain- 
tiff claimed  they  were  to  have  been  shipped 
on  a  through  train;  that  they  were  in  the 
cars  some  38  hours  from  the  time  they  left 
the  place  of  shipment  until  they  were 
placed  where  they  could  be  unloaded  at  a 
point  in  North  Dakota;  that  there  was 
considerable  delay  at  the  stations  en  route; 
that  almost  immediately  after  they  reached 
such  point  in  North  Dakota  one  horse  was 
found  to  be  very  sick,  and  died  some  two 
or  three  days  thereafter  from  a  diseased 
condition,  caused  from  being  without  food 
and  water  for  such  a  long  period,  and  that 
the  remainder  of  the  horses  were  in  bad 
condition  at  such  point;  where  they  were 
unloaded,  to  be  re-shipped  to  destination; 
and  no  exception  was  taken  to  the  charge 
of  the  court  that  it  was  the  ri^ht  and  duty 
of  the  carrier  to  unload  such  horses  for 
food  and  water  at  the  end  of  28  hours. 
Drake  v.  Great  Northern  R.  Co.  —  S.  D. 
— ,  123  N.  W.  82. 

856.  Negligence  in  the  transportation  of 
horses,  is  shown  by  evidence  that  the  time 
of  shipment  of  the  horses  from  a  point  in 
Minnesota  to  a  point  in  North  Dakota  was 
in  March;  that  on  its  arrival  at  Grand 
Forks  the  stock  was  in  a  bad  condition 
physically,  owing  to  length  of  time  they 
had  been  without  food  and  water;  that 
while  they  were  at  Grand  Forks  there  was 
a  bad  blizzard  of  two  days'  duration,  dur- 
ing the  greater  part  of  which  time  the 
stock  was  roaming  over  the  prairies  with- 
out food  or  shelter,  resulting  in  the  stock 
being  in  an  extremely  weakened  condition; 
that  without  notice  to  the  plaintiff,  the 
stock  after  it  was  recovered  and  placed 
in  an  open  yard,  was  loaded  into  an  open 
stock  car  at  7  o'clock  in  the  evening  and 
allowed  to  stand  in  such  open  car  all  night 
until  the  arrival  of  the  train  to  carry  the 
stock  to  its  destination  the  next  morning, 
the  night  being  cold  and  wintry.  Drake 
v.  Great  Northern  R.  Co.  —  S.  D.  — ,  123 
N.  W.  82. 

Fires. 

857.  Where  a  package  was  destroyed  by 
fire  in  the  defendant's  warehouse,  and  the 
defendant's  evidence  was  that  on  the  even- 
ing before  the  fire  was  discovered,  the  de- 
fendant's agent  had  received  the  package 
from  a  train  and  had  placed  the  same  in 
the  warehouse,  and  it  was  shown  that  the 
agent  was  an  habitual  smoker,  and  short- 
ly after  he  had  deposited  the  package  in 
the  warehouse,  he  was  shown  to  have  been 
seen  not  far  from  the  warehouse,  in  an  in- 
toxicated condition,  the  defendant  company 
had  not  overcome  the  burden  of  proving 
that  it  had  not  been  negligent  and  the  ver- 
dict for  the  plaintiff  was  sustained.  Far- 
men  V.  United  States  Exp.  Co.  —  8.  D.  — > 
125  N.  W.  575. 

NegUsemee  of  asent  selllnK  to  Insol- 
▼ent. 

858.  In  an  action  for  breach  of  an  agency 
contract  proof  that  the  parties  to  whom  the 
agent  sold  to  were  wholly  insolvent  and 
their  securities  worthless  was  siiflicient  to 
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show  damages  Oy  reason  of  the  agent's  neg- 
lect. Morris  v.  Bradley,  —  N.  D.  — ,  128 
N.  W.  118. 

Comtribntory  neKllKenee. 

Admissibility  as  to,  see  supra,  722,  723. 
Presumption  as  to,  see  supra,  II.  h,  2. 
Question  for  jury  as  to,  see  Trial,  IV.  m. 
See  also  supra,  845,  846. 

859.  The  presumption  that  in  the  ab- 
sence of  evidence  a  person  killed  on  a  rail- 
road track  exercised  due  care  to  preserve 
hJB  safety  was  overcome  by  evidence  that 
he  was  acquainted  with  the  crossing;  that 
the  track  intersected  the  highway  at  right 
angles  on  the  level;  and  that  the  glare  of 
the  headlight  could  easily  have  been  seen 
when  it  was  at  any  point  on  the  track  with- 
in half  a  mile  or  more  from  the  crossing 
by  a  traveler  on  the  highway  at  any  point 
within  300  feet  or  more  thereof  if  he  had 
looked  for  it.  Tomlinson  v.  Chicago,  M.  & 
St.  P.  R.  Co.  67  C.  C.  A.  218,  134  Fed.  233. 

[Cited  in  note  in  116  Am.  St.  Kep.  122,  on 
presumption  of  exercise  of  care.] 

d.  To  Overcome  Writmg. 

See  also  Mortgage,  20. 


860.  To  show  a  deed  or  other  instrument 
absolute  on  its  face  to  have  been  intended 
as  security,  the  evidence  must  be  clear,  con- 
vincing, and  satisfactory.  Wadge  v.  Kit- 
tleson,  12  N.  D.  452,  97  N.  W.  866. 

860a.  Where  a  deed  alleged  by  the  plain- 
tiff to  be  a  mortgage,  is  unsupported  by 
evidence  that  is  clear,  satisfactory  and  spe- 
cific, it  is  properly  held,  that  such  deed 
is  what  it  purports  to  be,  viz.,  an  absolute 
conveyance  of  fee  title.  Northwestern  F. 
&  M.  Ins.  Co.  V.  Lough,  13  N.  D.  601,  102 
N.  W.  160. 

861.  A  deed  of  real  estate,  absolute  in 
terms,  will  not  be  declared  a  mortgage,  un- 
less the  evidence  is  clear,  specific,  satis- 
factory, and  convincing  that  such  was  the 
intention  of  the  parties  when  the  convey- 
ance was  executed.  Miller  v.  Smith,  — 
N.  D.  — ,  126  N.  W.  499. 

862.  The  evidence  in  an  action  to  re- 
form an  instrument  to  make  it  conform  to 
the  intention  of  the  parties,  must  be  clear 
that  there  was  a  mutual  mistake,  or  re- 
lief will  not  be  granted.  Forester  v.  Van 
Auken,  12  N.  D.  175,  96  N.  W.  301. 

863.  In  an  action  to  determine  adverse 
claims  to  real  property  the  plaintiff  intro- 
duced in  evidence  a  transcript  of  the  rec- 
ord in  the  register  of  deed's  office,  purport- 
ing to  be  a  record  of  a  quit-claim  deed  to 
him  from  Y.  defendant  introduced  other 
evidence  and  testimony  to  show  that  the 
deed  was  not  executed  by  Y.,  showing  that 
the  land  was  worth  a  great  deal  more  than 
the  expressed  consideration  in  the  deed, 
and  other  circumstances.  Held,  that  the 
prima  facie  case  proved  by  the  record  was 
overcome.  Young  v.  Engdahl,  18  N.  D.  166, 
119  N.  W.  169. 


e.  Documentary  Evidence  OenerdUy;  Photo- 
graph*. 

Conclusiveness   of   tax   receipt,   see  Taxes, 

221-224. 
See  also  supra,  324;  infra,  943,  945. 

864.  The  manner  in  which  a  creditor  en- 
tered a  transaction  in  his  books  is  an  im- 
portant consideration  in  determining  to 
whom,  as  between  the  promisor  and  the 
person  for  whose  benefit  the  promise  is 
made,  credit  was  actually  given.  Evidence 
that  goods  sold  were  charged  to  the  person 
to  whom  they  were  delivered  strongly  tends 
to  show  that  credit  was  given  to  him  and 
that  vendor  relied  upon  him  for  payment, 
and  that  therefore  the  promise  of  another 
to  be  answerable  was  a  collateral  under- 
taking but  charges  on  the  books  may  be 
explained,  and  the  presumption  removed 
thereby.  Wood  v.  Dodge,  23  S.  D.  95,  120 
N.  W.  774. 

Judicial  decision. 

Conclusiveness  of  judgment,  generally,  see 

Judgment,   II. 
See  also  Judgment,  97,  98. 

866.  The  decision  of  a  foreign  court,  ren- 
dered in  1861,  was  not  sufficient  proof  of 
the  statute  law  of  that  state  in  1903.  Kep- 
hart  V.  Continental  Casualty,  Co.  17  N.  D. 
380,  116  N.  W.  349. . 

^Terdiet  of  aoroiier'a  Jury. 

Admissibility  of,  see  supra,  287,  288. 

866.  Where  proofs  of  death  and  the  ver- 
dict of  the  coroner's  jury  stated  that  the 
insured  died  from  alcoholic  poisoning,  and 
were  admitted  in  evidence  without  objec- 
tion it  was  held,  that  they  had  no  proba- 
tive force,  because  they  expressed  a  mere 
opinion,  based  on  the  same  evidentiary 
facts  as  were  before  the  trial  jury,  and  the 
rep(>rt  of  death  was  not  prepared  by  or  in 
behalf  of  the  beneficiary,  and  hence  was 
not  in  the  nature  of  an  admission  by  her. 
Puis  v.  Grand  Lodge,  A.  O.  U.  W.  13  N.  D. 
559,  102  N.  W.  166. 

Deeds. 

Admissibility  of,  see  supra,  IV.  j. 

Proof  of  invalidity  of  tax  deed,  see  infra, 

990. 
Conclusiveness  of  tax  deed,  see  Taxes,  166- 

162. 

867.  Plaintiff  claims  title  to  the  real 
property  in  controversy  under  a  certain 
quitclaim  deed  claimed  to  have  been  exe- 
cuted and  delivered  by  one  Y.  who  conceded- 
ly  was  the  owner.  The  original  deed,  as 
well  as  all  correspondence  relating  to  the 
transaction,  is  claimed  to  have  l^n  lost 
or  destroyed,  and  plaintiff's  sole  proof  of 
the  execution  and  delivery  of  such  quit- 
claim deed  consisted  of  Exhibit  A,  being  a 
transcript  of  a  record  in  the  office  of  the 
register  of  deeds  purporting  to  be  the  rec- 
ord of  a  quitclaim  deed  executed  by  one  Y. 
to  him.  Held,  that  the  introduction  of 
such  exhibit  merely  proved  a  prima  facie 
case  for  plaintiff,  the  presumption  of  Ian' 
oeing  that  the  original,  of  wnicb  Exhibit 
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A  is  a   copy,   is   the   genuine   deed   of  T. 

Young  T.  Engdahl.  18  N.  D.  166,   119  N. 

W.  169. 

Mortc«sea. 

Admissibility  of,  see  supra,  IV.  k. 

868.  Xo  question  being  raised  by  the 
pleadings  or  included  in  stipulated  facts 
relative  to  the  mortgagee's  making  a  full, 
true  and  complete  copy  of  chattel  mort- 
gages and  the  delivery  thereof  to  the  mort- 
gagor at  the  time  of  their  execution,  the 
acknowledgment  of  their  receipt  over  his 
signature  affixed  to  each  of  the  mortgages 
in  duplicate  is  sufficient  evidence  that  de- 
livery was  made  in  compliance  with  the 
statute.  Cable  Co.  v.  Rathgeber,  21  S.  D. 
418,  113  N.  W.  88. 
Certificates. 

Admissibility  of,  see  supra,  IV.  c. 
Conclusiveness   of   certificate   of   tax    sale, 

see  Taxes,  141-145. 
See  also  supra,  129. 

869.  A  certificate  of  an  officer  to  the  cor- 
rectness of  copies  is  not  evidence  of  any 
other  fact  recited  therein.  Fisher  v.  Beits, 
12  X.  D.  197,  96  X.  W.  132. 

870.  An  officer  certifying  that  a  certain' 
motion  or  other  matter  is  all  that  the  rec- 
ords of  his  office  show  that  "pertains"  to 
a  levy  is  not  evidence  that  the  records  do 
not  show  other  matters  pertaining  to  the 
levy,  since  it  is  a  question  of  law  what  per- 
tains to  that  matter,  depending  upon  the 
facts  proven.  Fisher  v.  Betts,  12  N.  D. 
197,  96  X.  W.  132. 

Photosraph*. 

Admissibility  of,  see  supra,  V. 

871.  Conclusive  effect,  as  a  matter  of 
law,  should  not  be  accorded  by  the  jury 
to  photographs  admitted  in  evidence,  but 
the  weight  given  them  should  depend  upon 
the  skill,  accuracy,  and  manner  in  which 
tbey  were  taken;  and  they  should  be  con- 
sidered under  the  same  tests  as  other  evi- 
dence. Biggs  V.  Minneapolis,  St.  P.  &  St. 
Ste.  M.  R.  Co.  16  N.  D.  446,  15  L.R.A. 
(NJ8.)  1162,  114  N.  W.  722,  16  A.  &  E. 
Ann.  Cas.  97. 

f.  Mutters  a*  to  Persont. 

Presnmption  and  burden  of  proof  as  to,  see 

supra,  II.  e. 
Admissibility  of  evidence  as  to,  see  supra, 

X  e. 
Frand  or  good  faith,  see  supra,  XI.  b. 
Evidence  of  misconduct  justifying  divorce, 

see  Husband  and  Wife,  24. 
Sufficiency  of  evidence  to  go  to  jury,  see 

Trial,  IV.  d. 

Ideatlty. 

Presumption  and  burden  of  proof  as -to,  see 

iupra,  II.  e,  3. 
See  also  infra,  883,  884. 

872.  A  court  is  justified  in  holding  that 
the  signatures  of  ISmily  Rulo  and  Charles 
Rulo  were  in  fact  the  signatures  of  Amelia 
Reulo  and  Charles  Reiilo,  where  it  appears 
that  tier  signed  the  deed  by  making  their 
marks,  that  Amelia  Reulo  is  a  half  bleed 


Indian,  that  Amelia  in  French  has  sub- 
stantially the  same  sound  as  Emily  in  Eng- 
lish, and  that  said  Amelia  does  not  deny 
that  she  executed  said  deed  by  making  her 
mark  thereto.  Timber  v.  Desparois,  18  S. 
D.  587,  101  N.  W.  879. 

873.  Recitals  in  a  bail  bond  that  Charles 
Porter  be  held  to  answer  and  that  the  same 
was  executed  by  C.  M.  Porter  as  principal, 
is  sufficient  proof,  taken  in  connection  with 
the  presumption  that  the  officer  in  takinu 
the  bond  performed  his  duty  in  discharging 
Charles  Porter  from  custody,  that  Charles 
Porter  and  C.  M.  Porter  are  one  and  the 
same  person.  State  v.  Porter,  18  S.  D.  25, 
99  N.  W.  80. 

Notice. 

Presumption  and  burden  of  proof  as  to,  see 

su^ra,  II.  e,  6. 
Sufficiency  of  evidence  to  go  to  jury,  see 

Trial,  IV.  d,  2. 

874.  A  mortgagee  of  chattels  who  ac- 
quired possesBion  under  foreclosure  from  a 
purchaser  pending  an  action  by  the  former 
owner  against  such  purchaser  for  posses- 
sion, had  no  actual  or  constructive  notice 
of  the  pendency  of  such  suit,  it  being  shown 
that  the  purchaser  went  to  the  mortgagee 
to  borrow  money  with  which  to  purchase  the 
property  in  question,  giving  a  chattel  mort- 
gage thereon;  that  the  foreclosure  sale  on 
such  mortgage  was  regular  and  public; 
that  the  mortgagee  "had  no  knowledge  at 
the  time  of  the  foreclosure,  or  at  any  time 
prior  thereto,"  that  the  alleged  former  own- 
er had  any  claim  or  interest;  it  being  shown 
in  favor  of  such  former  owner  that  at  tho 
trial  of  such  action  the  cashier  of  the  mort- 
gagee bank  was  on  the  panel  of  jurors  for 
the  term  of  court  at  which  the  action  was 
tried,  but  was  dismissed  before  the  trial; 
that  the  board  of  county  commissioners,  of 
which  the  president  of  the  mortgagee  bank 
was  chairman,  raised  the  valuation  on  such 
property;  and  that  certain  witnesses  in  at- 
tendance at  the  trial  of  such  action  by  the 
former  owner  against  the  purchaser  telked 
with  the  president  of  the  mortgagee  bank, 
it  not  appearing  that  anything  was  said 
with  reference  to  such  case.  Calkins  v. 
First  Nat  Bank,  20  S.  D.  466,  107  N.  W. 
675. 

Intent. 

Admissibility  of  declarations  as  to,  see  su- 
pra, 604. 

Presumption  and  burden  of  proof  as  to,  see 
supra,  II.  e,  7;  11. 

Parol  evidence  as  to,  see  supra,  VI.  j. 

Expert  evidence  as  to,  see  supra,  VIII.  e. 

Admissibility  of  evidence  as  to,  see  supra, 
X.  e,  3. 

Sufficiencr  of  evidence  to  go  to  jury,  see 
Trial",  IV.  d,  1. 

875.  Evidence  that  the  party  had  removed 
from  the  homestead  and  had  entered  into 
negotiations  with  others  for  the  sale  of  it. 
and  had  sold  out  his  business  in  that  town 
and  stated  that  he  was  going  to  another 
town  to  live,  showed  an  intention  to  aban- 
don the  homestead.  Smith  v.  SpaiToril,  16 
N.  D.  208,  112  N.  W.  965. 
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Consent. 

Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  e,  8. 
Parol  evidence  as  to,  see  supra,  VI.  f. 
Admissibility  of  evidence  as  to,  see  supra, 

X.  e,  5. 

878.  The  possession  of  a  bond  by  the 
obligee  while  an  alteration  is  made  therein, 
together  with  the  fact  that  an  action  is 
commenced  on  the  bond  in  its  altered  form, 
is  sufficient  evidence  to  sustain  a  finding 
that  the  alteration  was  made  by  or  with  the 
consent  of  the  obligee.  Hilleboe  T.  Warner, 
17  N.  D.  594,  118  N.  W.  1047. 

Age. 

Presumption  and  burden  of  proof  as  to, 
see  supra,  65,  66. 

879.  Where  in  an  election  contest,  based 
on  the  ground  that  the  contestee  was  not  of 
the  age  required  by  the  constitution  as  a 
qualification  for  the  office  in  question,  the 
testimony  on  behalf  of  the  contestant  was 
that  the  contestee  was  born  in  1882,  his  par- 
ents having  been  married  in  the  latter  part 
of  1881,  records  of  the  marriage  being  in- 
troduced and  testimony  of  witnesses  as  to 
the  time  given,  while  that  on  the  part  of 
contestee  was  to  the  effect  that  he  was  bom 
in  1881,  and  that  his  parents  had  partici- 
pated in  two  marriages,  the  first  before  a 
justice  of  the  peace,  who  testified  to  that 
effect,  and  the  second  before  a  priest,  which 
was  the  marriage  shown  by  the  records  in- 
troduced by  the  contestant  such  evidence 
was  sufficient  to  sustain  a  finding  in  favor 
of  the  contestee,  that  he  was  twenty-five 
years  of  age  in  1907,  and  therefore  entitled 
to  the  office.  Breeden  v.  Martens,  21  S.  D. 
367,  112  N.  W.  960. 

Inaanity;  mental  condition. 

880.  Evidence  that  the  plaintiff  drank 
considerable  liquor  and  was  intoxicated  on 
Sunday,  and  after  he  signed  the  contract 
on  Monday,  is  not  sufficient  to  show  that 
he  was  incompetent  to  sign  the  contract 
at  ten  o'clock  Monday  morning,  where  there 
was  no  evidence  as  to  his  condition  at  that 
time.  Power  v.  King,  18  N.  D.  600,  120 
N.  W  543. 

881.  Evidence  that  the  testator  had  suf- 
fered from  paralysis  so  that  he  was  unable 
to  speak,  but  was  able  to  take  care  of  him- 
self, and  move  around  the  house,  and  to 
make  his  wants  known,  was  not  sufficient 
evidence  of  his  insanity  to  warrant  the  set- 
ting aside  of  his  deed  given  at  that  time. 
but  especially  so  where  the  question  of 
sanity  was  not  raised  for  seventeen  years 
after  it  was  given.  Nelson  v.  Thompson. 
16  N.  D.  295,  112  N.  W.  1058. 
Competency  of  servant. 
Admissibility  of  expert  evidence  as  to,  sec 

supra,  VII.  f. 

882.  The  incompetency  of  a  servant  so  as 
to  render  the  master  liable  for  the  wanton 
killing  of  a  person  by  him  is  not  estab- 
lished by  such  act  of  killing  six  months  after 
the  einplovment  was  entered  into.  Bower 
v.  Illinois  C.  R.  Co.  70  L.E.A.  915,  69  C.  C. 
A.  444,  136  Fed.  306. 


Relationship. 

See  also  infra,  979. 

883.  In  proceedings  for  the  appointment 
of  an  administrator,  the  court's  findings 
that  certain  petitioners  were  not  sons  and 
grandsons  of  the  decedent  were  sustained 
by  the  evidence;  petitioners'  evidence  being 
that  their  father  was  born  in  a  certain 
locality  in  Ireland;  was  married  there; 
had  several  children;  came  to  Canada;  left 
his  wife  and  was  heard  of  later  as  being  in 
Dakota;  that  the  sons  of  such  decedent  had 
written  to  their  supposed  father  in  Dakota, 
and  one  of  them  had  in  fact  seen  and  talked 
with  him  in  Dakota;  when  the  characteris- 
tics of  such  father  and  the  decedent  on 
whose  estate  letters  of  administration  were 
sought  did  not  coincide  closely,  and  there 
was  a  conflict  as  to  certain  dates  and  events 
in  the  lives  of  ea«h.  Re  McClellan,  20  S. 
D.  498,  107  N.  W.  681. 

884.  In  proceedings  for  the  appointment 
of  an  administrator,  the  court's  findings 
that  certain  petitioners  were  not  brothers 
and  sisters  of  the  decedent,  were  sustained 
by  the  evidence;  the  claim  of  such  petition- 
ers being  dependent  upon  the  enlistment  of 
the  decedent  in  the  British  army  in  1856 
and  his  desertion  therefrom  immediately 
after,  the  records  of  the  army  showing  that 
no  person  by  the  name  claimed  enlisted  dur- 
ing the  year  claimed  by  petitioner,  but  that 
a  person  by  such  name  did  enlist  and  de- 
sert in  1859;  it  being  undisputed  that  the 
decedent  was  in  the  territory  of  Dakota  in 
1857;  although  voluminous  instances  testi- 
fied to  of  the  life  of  decedent  corresponded 
with  those  testified  to  by  petitioners,  and 
the  personal  characteristics  of  decedent  with 
the  person  claimed  by  petitioners  as  their 
brother  were  identical.  Re  McClellan,  20 
S.  D.  498,  107  N.  W.  681. 

885.  Where  the  complaining  witness  in 
bastardy  proceedings  first  accused  the  de- 
fendant of  but  one  act  of  intercourse  with 
her,  and  after  a  child  was  bom  to  her,  she 
accused  him  of  but  two  acts,  one  prior  to 
that  first  stated,  and  there  were  many 
corroborating  circumstances,  the  evidence  is 
sufficient  to  sustain  the  verdict  finding  the 
defendant  to  be  the  father  of  the  child, 
there  being  no  evidence  of  access  by  any 
other  man.  State  v.  Brandner,  —  N.  D.  — , 
130  N.  W.  941. 

Partnership. 

Burden  of  proof  as  to,  see  supra,  II.  e,  2. 
Sufficiency  of  evidence  to  go  to  jury,   see 
Trial,  131,  140. 

886.  It  seems  that  less  proof  is  requisite 
to  establish  a  partnership  in  actions  against 
alleged  partners  than  is  necessary  in  ac- 
tions between"  the  parties  themselves. 
Erankel  v.  Hillier.  16  N.  D.  387,  113  N.  W. 
1067.  15  A.  &  E.  Ann.  Cas.  265. 

887.  Evidence  sufficiently  shows  that  John 
A.  Johnson  was  a  member  of  the  firm  of 
.Johnson  &  Gregerson,  where  the  tax  lists 
show  an  assessment  against  the  two  of 
them,  and  the  sheriff's  return  to  the  de- 
linquent list  as  of  service  on  them  for  sach 
tax  and  a  service  on  Johnson  as  a  member 


Digitized  by 


Google 


EVIDENCE,  XI.  g. 


431 


of  that  Arm.    Hanson  v.  Franklin,  —  N.  D. 

— ,  123  N.  W.  386. 

Mattera  ••  to  eorporatioiia. 

888.  Evidence  that  a  corporate  agent 
stated  in  a  conversation  that  bis  directors 
had  talcen  certain  action  was  auflBcient  in 
the  absence  of  objection  to  his  competency 
to  prove  corporate  action.  Mitchell  v. 
Knudtaon  Land  Co.  —  N.  D.  — ,  124  N.  W. 
946. 

889.  Evidence  that  one  ^rhose  name  is 
signed  to  a  corporate  instrument  and  ap- 
pears in  the  certificate  of  acknowledgment 
thereto,  is  the  president  of  the  corporation, 
and  that  his  signature  to  such  instrument 
is  genuine,  is  sufficient,  in  the  absence  of 
evidence  to  the  contrary,  to  establish  such 
fact  prima  facie.  State  v.  Cougbran,  19  S. 
D.  271,  103  N.  W.  31. 

AKemey. 

Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  e,  5. 
Sufficiency  of  evidence  to  go  to  jury,  see 

Trial,  139. 

890.  Letters  written  by  an  agent  on  be- 
half of  his  principal,  received  in  evidence 
without  objections,  prima  facie,  establish  an 
authorized  agencv.  Mitchell  v.  Knudtson 
Und  Co.  —  N.  D.  — ,  124  N.  W.  946. 

891.  In  an  action  to  recover  commissions 
under  a  contract  to  find  a  purchaser  for 
land,  evidence  that  the  vendor  listed  it  with 
the  plaintifT,  and  fixed  a  price  at  which 
he  would  sell,  and  allowed  the  plaintifT  a 
commission  of  one  dollar  an  acre  if  he  sold 
at  that  price  clearly  established  the  agency 
of  the  plaintiff  to  find  a  purchaser.  Dilger 
T.  Griffith,  —  S.  D.  — ,  128  N.  W.  487. 

g.  Contracts. 

Admissibility  of  evidence  as  to,  see  supra, 

X.  j. 
Variance  between  pleading  and  proof,  see 

infra,  1059-1062. 
Sufliciencv  of  evidence  to  go  to  jury,  see 

Trial',  IV.  g. 
bee  also  infra,  951,  952. 

892.  Where  total  failure  or  want  of  con- 
aideration  is  pleaded,  the  plea  fails  and  the 
defense  falls  if  the  evidence  shows  any  con- 
sideration for  the  note  or  contract  sued  on. 
Iowa  Nat.  Bank  v.  Sherman,  23  S.  D.  8, 
119  N.  W.  1010. 

893.  Evidence  that  the  plaintiff  made  a 
second  assignment  of  a  contract  for  the  sale 
of  land  so  as  to  make  the  same  absolute, 
ind  which  was  acted  upon,  is  sufficient  to 
>how  that  the  parties  agreed  to  change  the 
•stignment  for  security  purposes  only,  to 
one  absolute  in  form  and  effect.  Barker  v. 
More,  18  N.  D.  82,  118  N.  W.  823. 

894.  In  an  action  on  a  promissory  note, 
the  defendant  set  up  a  counterclaim  for 
loard  and  services  rendered.  The  evidence 
showed  that  the  parties  were  brothers-in- 
law  and  had  been  on  friendly  terms,  that 
the  plaintiff  sold  his  farm  and  resided  with 
the  defendant  for  several  days,  that  the  de- 
fendant kept  a  hotel  and  that  the  plaintiff 


often  came  to  meals  there  and  nothing  was 
charged  for  them,  and  that  while  plaintiff 
was  staying  with  the  defendant  he  fur- 
nished some  articles  for  the  house.  De- 
fendant's wife  had  visited  with  the  plain- 
tiff for  a  week  or  more.  Held,  that  a  ver- 
dict for  the  plaintiff  for  the  full  sum  of 
the  note,  less  half  of  the  alleged  counter- 
claims was  supported  by  the  evidence. 
Landis  v.  Fyles,  18  N.  D.  587,  120  N.  W. 
566. 

Mortgace. 
See  also  Mortgage,  153. 

895.  The  evidence  of  the  only  subscrib- 
ing witness,  with  the  jurisdiction  of  the 
court,  supported  by  the  evidence  of  the 
mortgagee  in  regard  to  the  e.vecution  of  a 
chattel  mortgage,  constitutes  sufficient 
proof,  in  the  absence  of  contradictory  evi- 
dence, of  the  execution  thereof,  although 
the  recollection  of  such  subscribing  wit- 
ness was  aomewhat  at  fault.  Schouweiler 
V.  McCaulf,  18  S.  D.  70,  99  N.  \V.  95. 

896.  A  deposition  by  the  original  mort- 
gagor was  prima  facie  sufficient  to  prove 
the  execution  of  the  mortgage  and  note, 
he  testifying  therein:  "There  has  been  ex- 
hibited to  me  what  purports  to  be  a  cer- 
tified copy  of  a  mortgage  executed  by  me 
to  one  R.  .  .  .  I  did  on  the  15th  day 
of  December,  1887,  execute  to  said  R.  a 
mortgage  of  which  this  is  a  copy,  and  I 
also  executed  to  him  a  note,  described  in 
the  mortgage,"  the  certified  copy  of  the 
mortgage  being  attached  to  the  deposition; 
and  S.  D.  Rev.  Codes  Civ.  Proc.  §  533,  pro- 
viding that  a  certified  copy  of  an  instru- 
ment in  writing  which  is  acknowledged  or 
witnessed  and  duly  recorded  is  admissible 
in  evidence  without  further  proof.  Bruce 
v.  Wanzer,  20  S.  D.  277,  105  N.  W.  282. 
Oontraeta  of  employment  generally. 

897.  In  an  action  to  recover  for  services 
as  mining  engineer,  it  appeared  that  plain- 
tiff was  hired  at  a  stated  amount  per 
month;  that  he  was  paid  thereafter  for  the 
first  three  months;  that  he  was  thereafter 
carried  on  the  books  and  pay  roll  of  the 
company  and  credited  monthly  with  month- 
ly salary;  that  nearly  a  year  after  plain- 
tiff left  defendant's  employ  the  defendant's 
officers  admitted  that  the  amount  claimed 
by  plaintiff  was  due  him,  but  gave  as  a 
reason  for  the  nonpayment  of  his  claim  the 
lack  of  funds,  and  the  testimony  of  plain- 
tiff as  to  making  of  the  contract  and  per- 
formance of  the  contract  was  clear  and  ex- 
plicit. Held,  the  evidence  justified  find- 
ings in  favor  of  plaintiff.  Empaon  v.  Re- 
liance Gold  Min.  Co.  23  S.  D.  412,  122  N. 
W.  346. 

Oontraota  oreating  acenoy. 

898.  Where  the  correspondence  between 
a  landowner  and  a  broker  contained  such 
expressions  as,  "I  have  a  client,"  "doing 
business  with  you,"  and  "your  parties,"  in- 
dicating that  each  supposed  that  the  broker 
was  representing  third  parties,  and  the  only 
contrary  evidence  was  the  circular  mailed 
by  the  owner  to  the  broker  quoting  com- 
missions offered,  a  contract  to  act  as  broker 
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is  sot  inferrable.     Kane  t.   Sherman,  — 
N.  D.  — ,  130  N.  W.  222. 

899.  A  finding  that  plaintiff  entered  into 
an  agreement  in  writing  that  defendant 
should  be  her  agent  to  sell  land,  and  that 
such  contract  was  entered  into  personally 
by  the  plaintiff  and  was  executed  in  her 
presence,  at  her  request,  by  the  hand  of 
her  son,  was  not  sustained  by  the  evidence, 
where  plaintiff,  her  son  and  a  third  person 
testify  that  the  plaintiff  declined  to  sign 
the  contract,  and  defendant  testifies  that 
he  had  the  contract  prepared,  all  but  the 
parts  that  had  been  subsequently  changed, 
and  that  he  said  to  plaintiff's  son  that  he 
would  like  to  have  plaintiff  sign  the  con- 
tract; that  the  son  spoke  to  his  mother  and 
told  her  of  defendant's  wishes,  and  that 
she  said  she  had  given  her  son  full  instruc- 
tions to  sign  any  papers  for  her  and  do  her 
business  for  hes.  1^1  v.  Fischer,  20  S.  D. 
426,  107  N.  W.  534. 

Contraots  with  asent  or  broker  Kem- 

erally. 
SuflSciency  of  evidence  to  go  to  jury,  see 

Trial,  155,  156. 

900.  An  owner  of  land  wrote  real  estate 
brokers  that  his  land  was  for  sale  at  a 
certain  figure.  Some  months  thereafter  the 
brokers  made  a  contract  of  sale  in  which 
they  attempted  to  bind  the  owner.  They 
then  wrote  the  owner  of  the  sale,  and  re- 
quested him  to  procure  a  satisfaction  of  a 
mortgage  on  the  land,  which  he  refused  to 
do.  He  thereafter  made  an  offer  as  to 
taking  up  the  mortgage  by  the  purchaser, 
but  a  difference  in  rate  of  percentage  due 
thereon  was  never  settled  between  the  pur- 
chaser, broker  or  owner.  Held,  the  evi- 
dence did  not  justify  the  court  in  holding 
that  the  owner  agreed  to  procure  satisfac- 
tion of  the  mortgage.  Lichty  v.  Daggett, 
23  S.  D.  380,  121  N.  W.  802. 

901.  In  an  action  for  services  rendered 
in  the  collection  of  notes  for  defendant, 
evidence  that  defendant  fearing  to  attempt 
the  foreclosure  of  the  mortgages  securing 
the  notes  applied  to  plaintiff  and  his  broth- 
er to  aid  him  in  securing  the  payment  of 
the  notes  and  upon  their  agreeing  to  secure 
a  bank  against  loss,  the  bank  advanced 
the  money  which  was  paid  over  to  the  de- 
fendant, that  the  notes  were  not  placed  in 
the  hands  of  the  plaintiff  for  collection  but 
remained  in  the  possession  of  the  defend- 
ant and  were  never  delivered  to  the  plain- 
tiff, t^lthough  they  were  in  fact  endorsed 
by  defendant's  attorney  as  payable  to  the 
plaintiff  and  his  brother,  and  want  of 
showing  that  plaintiff  did  not  know  or  au- 
thorize such  indorsement,  amd  affirmatively 
showing  that  the  money  was  paid  by  the 
bank  directly  to  the  defendant's  attorney, 
is  sufficient  "to  sustain  a  verdict  for  the 
plaintiff  and  a  finding  that  the'  plaintiff 
and  his  brother  did  not  buv  the  notes. 
Koch  v.  Lunschen,  22  S.  D.  220,  116  N.  W. 
1124.  afRrmrd  on  rehearing  in  —  S.  D.  — , 
123  N.  W.  692. 

Sales  by  agent. 

902.  In  an  action  by  an  agent  to  recover 
a  commission   for  the  sale  of  a  threshing 


machine,  evidence  that  the  order  for  ibis 
particular  machine  was  obtained  by  the 
general  agent  of  the  defendant  and  a 
threshing  machine  salesman  employed  by 
the  plaintiff,  upon  the  representation  that 
the  plaintiff  was  the  agent  of  the  defend- 
ant company  and  would  handle  the  neces- 
sary repairs,  that  the  contract  of  agency 
was  executed  on  the  same  evening,  that  the 
contract  would  have  fallen  through  but  for 
the  endeavors  of  the  plaintiff  where  the 
defendant  delayed  delivery,  that  defendant 
paid  plaintiff  a  sum  of  money  as  part  com- 
mission and  in  its  correspondence  treated 
him  as  having  secured  the  sale,  was  suffi- 
cient to  sustain  a  verdict  for  the  plaintiff. 
Lindquist  v.  Northwestern  Port  Huron  Co. 
22  S.  D.  298,  117  N.  W.  366. 

903.  Where  the  testimony  of  the  plaintiff 
as  to  what  occurred  at  the  time  the  order 
and  notes  and  the  mortgage  were  placed  in 
the  possession  of  the  defendant's  agent,  is 
in  direct  confiict  with  the  testimony  of 
such  agent,  the  question  being  as  to  the 
delivery  of  the  instruments,  such  evidence 
supports  a  finding  that  both  the  order  and 
the  notes  and  mortgages  were  not  to  be 
sent  to  the  defendant  until  certain  other 
things  had  been  performed  which  were 
claimed  by  the  plaintiff.  Koester  v.  North- 
western Port  Huron  Co.  —  S.  D.  — ,  124 
N.  W.  740. 

904.  Evidence  that  a  traveling  salesman 
of  the  plaintiff  company  sold  machinery 
in  the  territory  of  defendant  who  was  the 
agent  of  the  plaintiff  under  a  contract 
whereby  he  was  to  guarantee  notes  taken 
in  payment  for  sales,  that  the  order  was 
taken  to  him  and  that  he  indorsed  it  and 
filled  out  the  guaranty'  of  payment  and 
thereby  become  entitled  to  commissions  on 
the  sale,  that  the  machinery  was  shipped 
to  him  and  by  him  delivered  to  the  pur- 
chaser, and  that  at  or  after  the  delivery 
of  the  machinery  he  signed  the  note  in  suit 
at  the  request  of  the  salesman,  and  that 
the  sale  was  made  through  his  agency,  is 
sufficient  to  show  a  consideration  for  his 
signing  the  note.  Frick  Co.  v.  Uoff,  —  S. 
D.  — ,  128  N.  W.  495. 

905.  A  judgment  for  plaintiff,  in  an  ac- 
tion to  recover  commission  on  the  sale  of 
a  road  grader,  was  supported  by  evidence 
that  plaintiff,  learning  that  the  authorities 
of  a  township  were  anxious  to  obtain  a 
road  grader,  wrote  to  the  defendant,  which 
replied  that  its  general  agent  would  call  on 
him:  that  such  agent  called  and  agreed  thft 
in  case  plaintiff  would  assist  in  maki.tfi 
a  sale  he  should  be  paid  as  his  commis- 
sion all  received  for  the  machine  over  a 
certain  price;  that  they  then  effected  a 
sale;  that  immediately  plaintiff  wrote  de- 
fendant that  the  agent  had  agreed  plain- 
tiff should  receive  a  certain  sum  as  coui- 
mission,  and  that  the  company  replied  in 
substance  that  it  would  pay  the  same,  and 
that  such  agent  admitted  the  making  of 
the  contract.  Nelson  v.  National  Drill  Mfg- 
Co.  20  S.  D.  299,  105  N.  W.  630. 

Contract  to  eonvey. 

906.  Evidence    in    an    action    to   compel 
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specific  performance  of  a  coatract  for  the 
sale  of  land,  that  the  defendant  had  never 
demanded  payment  of  the  instalments  un- 
der the  contract,  and  that  testimony  of  the 
plaintiff  that  the  defendant  had  told  him 
not  to  worry  but  to  take  care  of  his  family, 
and  that  he  could  pay  the  money  later, 
which  was  not  denied  by  the  defendant 
though  his  counsel  attempted  to  have  him 
do  so,  shows  a  waiver  of  the  forfeiture 
clause  of  the  contract.  Rausch  v.  Hanson, 
—  S.  D.  — ,  128  N.  W.  611. 

907.  In  an  action  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  of 
land,  a  finding  of  the  trial  court  that  an 
agreement  of  the  parties  that  the  grantee 
suould  acquire  no  rights  in  a  river  or  the 
bed  thereof,  adjoining  the  land  was  by 
mistake  omitted  from  the  contract,  was  sus- 
tained by  the  evidence  where  it  appeared 
that  at  the  time  of  the  making  of  the  con- 
tract the  grantor  and  his  sons  had  been 
engaged  in  the  business  of  cutting  ice  in 
the  river  and  storing  it  in  an  ice  house  on 
the  bank,  and  that  after  the  grantee  had 
entered  into  possession  the  grantor  con- 
tinued the  business  of  cutting  and  storing 
ice  for  a  period  of  years  up  to  the  time  of 
the  commencement  of  this  action,  and  that 
the  purpose  of  the  grantor  in  purchasing 
the  land  was  for  the  purpose  of  gardening 
and  that  he  used  it  for  that  purpose.  Tos- 
sini  V,  Donahue,  22  S.  D.  277,  117  N.  W. 
148. 

1)08.  In  an  action  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  of 
land  a  finding  of  the  court  that  there  was 
110  such  contract  for  the  sale  of  land  in 
any  writing  signed  by  the  defendant  and 
no"  agreement  in  writing  signed  by  the  de- 
fendant for  the  purchase  and  sale  of  the 
said  land,  and  that  offers  of  the  plaintiff 
for  the  land  contained  in  his  letters  to 
the  defendant  had  never  been  accepted,  is 
correct  where  it  appears  that  the  contract 
was  attempted  to  be  shown  by  a  series  of 
letters  which  fail  to  show  what  the  pur- 
chase price  was  to  be  or  assented  to  by  the 
defendant,  or  that  the  minds  of  the  parties 
had  never  met  on  any  price,  and  are  vague 
and  indefinite  as  to  what  the  other  terms 
of  the  contract  were.  Phelan  v.  Neary,  22 
8.  D.  265,  117  N.  W.  142.  ' 
Sale  of  peraonaltr. 
Sufficiency  of  evidence  to  go  to  jury,  see 

Trial,  157-159. 
See  also  supra,  363,  864. 

909.  In  a  case  where  the  place  of  sale 
is  directly  in  issue,  testimony  by  a  witness 
that  he  bought  the  goods  at  a  given  place 
from  the  seller's  traveling  salesman,  who 
agreed  to  deliver  them  at  that  place,  hut 
not  showing  what  was  said  and  done,  is 
merely  the  opinion  of.  the  witness  as  to 
*.he  legal  effect  of  the  transaction,  and  has 
no  probative  force  as  against  evidence  which 
showed  that  the  salesman  had  no  authority 
to  make  a  sale  and  that  the  transaction 
Mras  in  legal  effect  a  sale  in  another  place. 
P.  J.  Bowlin  Liquor  Co.  v.  Beaudoin,  15  N. 
D.  557,  108  N.  W.  545. 

Supp.  Dak.  Dig.— 28. 


Sale  of  land. 

010.  Before  a  conveyance  of  real  property 
will  be  set  aside  as  having  been  given  un- 
der duress  or  menace,  the  proof  must  be 
clear,  specific  and  satisfactory.  Anderson 
v.  Anderson,  17  N.  D.  275,  115  N.  W.  836. 
Parol  sift  of  land. 

Oil.  i^arol  gifts  of  real  estate  from  a 
parent  to  a  child,  although  the  child  has 
taken  possession  and  made  valuable  and 
permanent  improvements,  will  not  be  sus- 
tained except  upon  the  clearest  and  most 
convincing  evidence.  Cook  v.  Cook,  —  S. 
D.  — ,  123  N.  W.  693. 

012.  To  warrant  a  decree  for  the  specific 
performance  of  a  parol  gift  of  land  on  the 
ground  of  part  pertoiinance  by  possession 
and  valuable  improvements,  the  evidence  of 
such  part  performance  must  be  cogent,  clear 
and  unequivocal,  both  as  to  the  existence 
of  the  contract  and  as  to  its  terms  and 
conditions.  Logue  v.  tiangan,  81  C.  C.  A. 
271,  151  Fed.  455. 

013.  Mo  such  clear  and  convincing  evi-- 
dence  of  a  parol  gift  of  land  and  of  a  part 
performance  thereof  as  is  requisite  to  a  de- 
cree for  specific  performance  is  shown  by 
evidence  that  the  alleged  donor  who  owned 
the  land  in  partnership  with  a  brother  told 
the  alleged  donee  who  was  his  sister  that 
he  wished  her  to  move  from  such  farm  to 
another  one  also  owned  by  him;  that  he 
would  give  it  to  her  for  her  home,  and 
wanted  her  to  live  on  it;  and  would  give 
a  deed  of  it  to  her  or  leave  it  to  her  by 
will;  and  that  she  was  to  pay  one  third  of 
the  crop  until  the  deed  was  given,  and 
that  he  intended  to  improve  the  house  for 
her;  and  that  she  expended  during  the 
seven  years  she  was  on  it  about  $150  in 
repairing  fences,  papering  rooms,  and  the 
like,  and  continued  to  pay  the  annual  rent- 
al two  years  after  the  death  of  the  donor 
without  having  deeded  or  willed  the  proper- 
ty to  her.  Logue  v.  Liingan,  81  C.  C.  A. 
271,  151  Fed.  455. 

014.  The  finding  of  the  trial  court  that 
a  transaction  between  father  and  son  did 
not  amount  to  a  parol  gift  was  sustained 
by  evidence  that  the  father  purchased  the 
land  and  put  his  son  in  possession,  owing 
to  a  desire  to  provide  a  home  for  him 
and  his  family,  but  with  no  intention  of 
parting  with  the  title,  as  he  did  not  wish  . 
it  possible  for  his  son  to  have  title  and 
be  able  to  sell  the  land;  that  the  son's 
possession  was  of  short  duration;  that  con- 
siderable time  elapsed  between  the  date  of 
the  claimed  gift  and  the  date  of  the  salo 
of  the  land  by  the  father  to  a  third  per- 
son; that  the  improvements  were  of  very 
small  value,  and  practically  everything  waa 
moved  away  by  the  son  after  such  con- 
veyance, who  wrote  a  letter  to  such  pur- 
chaser, disclaiming  any  ownership;  the  evi- 
dence in  favor  of  the  son  being  that  his 
father  had  spoken  to  others  of  the  land  as 
his  son's  or  that  he  had  given  it  to  his  son, 
and  the  son  claiming  that  the  letter  dis- 
claiming ownership  was  written  during  ig- 
norance of  his  legal  rights.  Cook  v.  Cook, 
_  g.  D.  — ,  123  N.  W.  693. 
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Bole  of  coed  will. 

915.  In  an  action  for  damages  for  breach 
of  a  contract,  wherein  defendant,  on  a  sale 
of  stock  of  drugs,  agreed  to  discontinue  the 
practice  of  pharmacy,  medicine  and  sur- 
gery in  the  place  where  the  stock  of  drugs 
was  located,  for  a  period  of  five  years,  such 
agreement  and  a  notice  printed  in  the  news- 
paper in  the  city  where  such  business  was 
located,  given  1^  defendant,  advising  his 
patients  that  he  had  decided  to  give  up  a 
portion  of  his  professional  business,  intro- 
ducing plaintiff  as  bis  successor,  and  be- 
speaking for  him  a  cordial  welcome,  are 
sufficient  to  show  a  sale  of  the  good  will, 
both  of  the  pharmacy  business  conducted 
in  the  building  sold,  and  of  the  business  of 
practising  medicine  and  surgery.  Brown  v. 
Kdsall,  23  8.  D.  010,  122  >i.  W.  658. 
Sal«  to  copartner. 

910.  A  finding  of  fact  that  one  partner 
sold  and  assigned  to  his  copartner  all  his 
right,  title  and  interest  in  a  contract  for 
the  sale  of  partnership  property  to  a  third 
party  and  money  due  from  such  party  and 
authorized  his  copartner  to  receive  and 
collect  the  same,  was  sustained  by  the  evi- 
dence, .  in  an  aeMon  by  the  copartner  on 
such  contract,  where  it  appeared  that  the 
former  partner  delivered  to  plaintiff  after 
the  sale  ot  the  partnership  business  and  be- 
fore the  commencement  of  the  action  the 
following  writing:  "it  is  agreed  under- 
stood that  D.  (selling  partner)  is  to  as- 
sume all  indebtedness  at  A.  Mational  Bank 
and  also  B.  for  the  release  of  a  certain 
amount  of  notes  amounting  to  $702  owned 
by  nrm  of  B.  &  D.  (partnership)  and  for- 
feit all  claims  as  held  by  B.  &  D.  against 
K.  &  Co.  (defendants)  amounting  to  $900." 
Barton  v.  Koon,  20  S.  D.  7,  104  H.  W.  621. 
Repmrehave. 

917.  A  contention  that  a  finding  of  the 
court  that  a  grantor  had  purchased  the 
property  was  not  sustained  by  the  evidence 
on  the  ground  that  the  transaction  had  been 
had  with  her  husband  is  not  tenable  where 
the  court  found  that  the  entire  transaction 
for  both  the  sale  and  repurchase  was  made 
through  the  husband  of  the  grantor  acting 
in  her  behalf  and  under  authority  from 
her.  Barnhart  v.  Anderson,  22  S.  D.  395, 
118  N.  W.  31. 

Warranty. 

918.  On  evidence  that  the  seller  offered 
to  guaranty  the  soundness  of  a  horse,  with 
a  conflict  as  to  whether  the  guaranty  or 
a  trial  was  relied  on  by  the  buyer  in  ac- 
cepting the  horse  and  paying  the  price, 
there  was  evidence  to  support  a  finding  that 
the  warranty  was  made.  Nilson  v.  Horton, 
—  N.  D.  — ,  123  N.  W.  397. 
Oommereial  paper. 

Parol  evidence  as  to  hills   and  notes,   see 

supra,  397-399. 
Presumption   and   burden   of   proof   as   to, 

see  supra,  II.  j,  4,  6,   (1). 

919.  Findings  and  judgment  thereon, 
that  defendant  is  liable  on  certain  prom- 
issory notes  as  guarantor  and  not  entitled 
to  notice  of  presentment,  is  not  sustained 


by  evidence  which  shows  that  no  attempt 
had  been  made  to  fasten  any  liability  npon 
the  defendant  as  indorser,  where  he  is  tn 
indorser  under  the  statute  and  not  a  guar- 
antor. A.  B.  Farqubar  Co.  v.  Higham,  IS 
N.  D.  106,  112  N.  W.  657. 
Option  eontraeta. 

920.  Where  the  evidence  showed  that  in 
its  dealings  a  commission  company  made 
no  deliveries  on  its  buying  and  selling  graia 
and  stocks  for  third  persons,  but  that  set- 
tlement was  made  upon  the  difference  in 
market  quotations  it  was  properly  held  that 
in  making  a  contract  of  sale  there  was  so 
intention  to  make  delivery,  and  that  they 
were  mere  wagers  upon  the  rise  and  fall  of 
prices,  and  therefore  void.  Beidler  i,  B. 
Lumber  Co.  v.  Coe  Commission  Co.  13  N. 
1>.  639,  102  N.  W.  880. 

921.  When  the  validity  of  a  contract  of 
sale  for  future  delivery  is  involved,  and  it 
is  shown  that  in  numerous  other  and  simi- 
lar transactions  no  deliveries  were  made, 
but  that  settlements  were  made  upon  dif- 
ferences in  market  quotations,  the  person 
relying  upon  the  validity  of  such  a  contract 
must  make  it  satisfactorily  and  affirma- 
tively appear  that  the  contract  was  made 
with  a  view  to  actual  delivery.  Beidler 
&  B.  Lumber  Co.  v.  Coe  Commission  Co.  I) 
N.  D.  639,  102  N.  W.  880. 

922.  In  an  action  to  recover  for  losaen 
sustained  in  transactions  on  the  D.  Board 
of  Trade,  in  the  sate  of  grain  for  futun> 
delivery,  where  the  rules  of  the  board  pro- 
hibited dealings  in  futures,  testimony  of 
the  defendant  that  he  believed  the  tran^ 
actions  .were  illegal  and  intended  them  a4 
such,  is  not  sufficient  to  overcome  the  pre- 
sumption of  legality,  especially  where  the 
evidence  itself  was  contradictory,  and  a 
directed  verdict  for  plaintiff  was  proper. 
John  Miller  Co.  v.  Klovstad,  14  N.  D.  435, 
106  N.  W.  164. 

Separation  asreement. 

923.  A  contract  of  separation  wheiebv 
the  husband  was  to  pay  sums  certain  to  the 
wife  at  times  certain  is  sufficient  proof  of 
the  amount  recoverable  in  an  action  on 
such  contract  wherein  the  husband  suffered 
default.  Gordon  v.  Gordon,  20  S.  D.  275, 
105  N.  W.  244.. 

h.  Rights  in  Property  Gewrallg. 

Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  j,  5. 
Admissibility  of  evidence  as  to,  see  supra, 

X.  b,  1. 

924.  In  an  action  for  conversion,  a  ver- 
dict for  plaintiff  was  sustained  by  evi- 
dence that  plaintiff  purchased  the  property 
from  defendant;  that  she  had  never  soM 
or  authorized  the  sale  of  the  property  to 
the  defendant;  that  she  had  not  sold  the 
property  to  one  Z,  as  claimed  by  defendant, 
nor  authorized  Z  to  transfer  the  property 
to  defendant,  and  it  was  undisputed  that 
defendant  had  possession.  Mostcller  v.  Hol- 
bom,  20  S.  D.  645,  108  N.  W.  13. 
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925.  Where  on  the  trial  of  an  action  to 
foreclose  a  mortgage,  the  defense  was  that 
the  plaintiff  was  not  entitled  to  the  full 
amount  of  the  mortgage  and  asked  for  an 
accounting  to  ascertain  the  amount  due, 
tiie  prooi  showed  an  accounting  and  set- 
tlement on  a  day  certain,  and  that  plain- 
tiff accounted  for  all  the  transactions  be- 
tween tue  parties  which  occurred  subse- 
quent to  sucn  date,  and  that  certain  other 
sums  were  advanced,  making  a  specihed 
balance  due  the  plaintiff  has  a  lien  under 
his  mortgage  to  the  extent  ot  such  total 
sum  witU  interest  thereon,  and  is  entitled 
to  a  foreclosure  thereof.  Wood  v.  Pehrs- 
son,  —  IS.  D.  — ,  130  1^.  W.  1010. 
Crop*. 

ricfuiiiption  as  to,  see  supra,  202. 
luipert  evidence  as  to,  see  supra,  492. 

926.  A  finding  that  a  landlord  had  au- 
thorized the  tenant  to  make  a  division  of 
the  crop  and  had  waived  a  provision  in 
the  lease  that  all  of  it  was  to  oe  the  prop- 
erty 01  the  landlord  till  the  division  was 
made,  was  authorized  where  the  evidence 
vas  that  the  landlord  told  the  tenant  in 
the  presence  of  the  succeeding  tenant  that 
the  rent  com  was  to  be  left  for  the  new 
tenant,  whereupon  the  tenant  proceeded  to 
divide  the  crop  in  the  Ueld  by  rows  and 
placed  the  rent  portion  in  a  crib  with  the 
knowledge  of,  and  without  objection  by  the 
succeeding  tenant.  Baumann  t.  Jerome,  21 
S.  D.  42,  109  N.  W.  513. 

927.  Evidence  that  the  defendant  agreed 
to  waive  a  lien  on  crops,  in  consideration 
that  another  having  a  lien  on  the  farm  ma- 
chinery would  postpone  enforcing  it,  and 
would  aid  in  taking  up  other  debts  to  aid 
the  mortgagor,  and  that  defendant,  know- 
ing that  the  mortgagor  could  not  have  con- 
tinued the  farm  if  such  hd  not  been  done, 
said  nothing  but  seemingly  acquiesced, 
showed  a  waiver  of  the  lien  in  favor  of 
such  other  parties,  who  took  security  on 
the  same  chattels,  in  consideration  of  such 
parties  making  such  advances  and  exten- 
sions necessary  to  carry  out  the  terms  of 
the  defendant's  contract  with  the  mort- 
gagor. Van  Gordon  v.  Goldamer,  16  N.  D. 
323,  113  N.  W.  609. 

928.  The  evidence  was  sufficient  to  show 
delivery  and  passage  of  title  from  lessor  to 
lessee  of  the  latter's  share  of  grain,  in  an 
action  by  the  lessee  against  defendant  com- 
pany, to  recover  the  price  of  grain  sold  it, 
the  defendant  claiming  title  was  in  the  les- 
sor, where  it  was  shown  that  at  the  time 
of  the  threshing  of  the  grain  the  lessor  had 
a  representative  at  the  machine  to  divide 
the  grain;  that  the  grain  was  divided  load 
for  load,  not  only  with  the  knowledge  of 
the  representative"  but  of  the  lessor;  .that 
the  lessor  put  his  share  in  his  warehouse; 
that  the  lessee  put  the  first  loads  of  his 
half  of  the  grain  in  a  granary  on  the  land, 
and  then  on  demand  of  the  lessor  hauled 
and  delivered  the  remainder  of  his  half 
to  the  defendant,  the  lessor  demanding  that 
the  same  be  delivered  at  some  elevator 
without  designating  which   one,   there   be- 


ing no  evidence  that  lessor  demanded  that 
the  grain  be  delivered  m  his  name.     Lal- 
lier  V.  i'acilic  Elevator  (Jo.  —  S.  D.  — ,  127 
N.  W.  558. 
Aalmala. 

Admissibility  of  evidence  as  to,  see  supra, 
«U1,  6Ba,  664. 

929.  The  person  taking  up  an  estray  has 
no  right  to  demand  more  proof  of  own- 
ership on  the  part  of  the  claimant  than 
that  prescribed  by  JS.  D.  Kev.  Codes  1899, 
§  1575.  Mills  V.  Fortune,  14  N.  D.  460, 
105  >J.  W.  235. 

930.  Evidence  that  the  defendant  took  up 
a  horse  two  miles  from  his  house,  and  re- 
fused to  return  it  to  the  owner  except  upon 
proof  satisfactory  to  himself,  though  the 
owner  offered  to  pay  the  expenses,  was  in- 
sufficient to  support  a  verdict  that  he  was 
entitled  to  its  possession  as  an  estray. 
Mills  V.  Fortune,  14  JJ.  D.  460,  105  N.  W. 
235. 

931.  In  an  action  for  the  recovery  of  a 
number  of  steers  claimed  by  the  defendant 
under  a  renewal  chattel  mortgage  where  the 
original  mortgage  did  not  cover  the  steers 
sold  to  plaintiff  but  the  renewal  purport- 
ed to  cover  certain  steers  which  were  all 
the  mortgagor  owned,  the  defendant  had 
not  established  his  defence  where  he  did 
not  show  that  at  the  time  of  the  renewal 
mortgage  the  mortgagor  did  not  have  in 
bis  possession  that  number  of  steers  in  ad- 
dition to  the  ones  sold  to  plaintiff.  Kime 
V.  Bank  of  Edgemont,  22  S.  D.  630,  119  K. 
W.  1003. 

932.  In  an  action  to  recover  damages 
for  the  wrongful  conversion  of  cattle  be- 
longing to  the  plaintiff,  which  were  sold 
under  execution  as  the  property  of  his 
father,  evidence  that  at  the  time  the  cattle 
were  purchased  the  plaintiff  was  a  minor 
and  resided  with  his  mother  and  with  his 
brother  had  the  exclusive  control  and  man- 
agement of  the  farm  owned  by  the  father, 
that  since  he  was  able  to  work  he  had  act- 
ed for  himself  in  all  matters  with  the  con- 
sent of  the  father,  received  his  wages  and 
made  all  the  necessary  contracts  of  em- 
ployment and  investment,  and  that  the 
cattle  had  been  purchased  by  the  plaintiff 
on  his  own  account,  was  sufficient  to -sus- 
tain a  verdict  in  his  favor.  Comeau  v. 
Hurley,  22  S.  D.  79,  115  N.  W.  521. 

933.  In  an  action  for  damages  for  the 
unlawful  seizure  and  sale  on  execution  of 
cattle  belonging  to  the  plaintiff  as  the 
property  of  his  father,  evidence  that  the 
plaintiff  with  several  brothers  resided  with 
the  mother  on  a  homestead  owned  by  tlu! 
father  whose  business  had  for  many  years 
kept  him  away  from  home  almost  constant- 
ly, that  with  the  consent  of  the  parents 
the  boys  had  acted  for  themselves  in  all 
business  matters  since  childhood  and  had 
collected  their  earnings,  that  the  cattle  had 
been  bought  by  the  sons  through  the  agency 
of  the  father,  who  on  account  of  their  mi- 
nority signed  a  chattel  mortgage  for  the 
same  which  the  sons  had  been  paying  in 
conformity    with    a   J>rior    agreement,    was 
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sufficient  to  justify  the  jury  in  finding  the 
issue  of  ownership  favorably  to  the  plain- 
tiff. Comeau  v.  Hurley,  22  &  D.  31U,  117 
N.  W.  371. 

934.  In  an  action  by  a  son  to  recover 
the  value  of  stock  claimed  as  his  taken 
under  execution  on  a  judgment  against  the 
father,  a  finding  that  plaintifi  was  the 
owner  was  sustained  by  evidence;  that  the 
father  settled  upon  a  bomestead  in  1897; 
that  he  was  engaged  in  the  business  of  a 
contractor,  and  was  at  home  only  at  inter- 
vals of  two  or  three  months,  wiien  he  re- 
mained for  but  a  day  or  two,  for  several 
years  thereafter;  that  he  turned  over  his 
uusiness  of  carrying  on  the  farm  to  his 
sons  and  wife,  giving  them  all  the  proceeds 
arising  from  the  farm;  that  the  sons  and 
their  mother  attended  to  the  farming  busi- 
ness and  from  the  proceeds  thereof  and 
outside  labor  supported  the  family  with- 
out any  assistance  from  the  father;  that 
in  1899  the  father,  at  the  request  of  his 
sons,  purchased  a  bunch  of  live  stock  for 
them,  giving  his  own  individual  note  and 
securing  the  same  by  a  chattel  mortgage; 
that  the  stock  was  kept  and  cared  for  by 
the  sous,  sales  made  therefrom,  and  the 
money  arising  therefrom  was  used  in  pay- 
ing the  note  and  mortgage,  ej^cept  a  small 
balance;  that  the  remaining  portion  of  the 
stock  was  divided  among  the  sons  and  each 
agreed  to  pay  his  proportional  share  of 
the  balance  on  the  note;  that  no  part  of 
the  mortgage  was  paid  by  the  father.  Co- 
meau v.  Hurley,  —  S.  D.  — ,  123  N.  W.  715. 

935.  In  an  action  in  claim  and  delivery, 
it  was  shown  that  the  plaintiff  vas  the 
owner  of  a  cattle  ranch.  That  one  B.  was 
indebted  to  ier  in  the  sum  of  $600,  and 
that  he  purchased  cattle  for  her  and  cred- 
ited this  amount  upon  the  purchase  price 
of  the  cattle,  the  remainder  being  paid  by 
her.  That  the  cattle  were  allowed  to  run 
with  the  cattle  of  said  B.  and  were  after- 
ward branded  with  his  brand,  with  the  con- 
sent of  plaintiff's  husband  but  not  her 
own,  and  B.  was  given  the  right  to  mort- 
gage the  same,  by  the  husband.  Whereupon 
B.  gave  a  chattel  mortgage  upon  all  the 
cattle  upon  his  place  with  his  brand  upon 
them.  The  mortgagee  afterward  took  pos- 
session of  the  cattle  in  dispute  under  this 
mortgage.  Held,  that  judgment  for  the 
defendant,  who  was  such  mortgagee,  was 
not  sustained  by  such  evidence,  where  it 
was  not  shown  that  the  husband  had  au- 
thority to  consent.  Roberts  v.  Little,  18 
N.  D.  608,  120  N.  W.  563. 

936.  In  an  action  to  recover  damages  for 
injuries  inflicted  by  a  vicious  bull,  claimed 
to  be  the  property  of  the  defendant  and 
negligently  suffered  to  escape  from  its  en- 
closure, the  evidence  showed  that  some 
time  subsequent  to  the  time  the  accident 
occurred,  the  defendant  offered  and  did  sell 
the  animal  to  a  butcher,  although  the  de- 
fendant denied  that  he  owned  the  animal 
at'  the  time.  Held,  that  a  finding  by  the 
jury  that  the  hull  belonged  to  the  defend- 
ant at  the  time  the  accident  occurred  was 


supported   by    the   evidence.     Peterson    v. 
Conlan,  18  ^.  D.  205.  119  N.  W.  367. 
Conuueroial   paper. 

I'resumption  and  burden  of  proof  as  to  pay- 
ment of,  see  supra,  218-222. 

Admissibility  of  oral  evidence  as  to,  see 
supra,  397-399. 

937.  The  possession  of  a  n^otiable  in- 
strument which  is  payable  to  the  order  of 
the  payee  and  is  indorsed  by  him  in  blank 
is  in  itself  sufficient  evidence  of  his  right 
to  present  it  and  demand  payment  there- 
of. Parrish  v.  Dwinnell,  —  S.  D.  — ,  128 
N.  W.  145. 

938.  Prima  facie  evidence  of  the  owner- 
ship of  a  note  and  mortgage  taken  in  the 
name  of  one  of  the  partners  of  a  firm  deal- 
ing in  real  estate,  as  was  the  custom  of 
the  firm  for  the  sake  of  convenience,  is 
shown  by  proof  that  alter  the  death  of 
such  partner  the  business  was  carried  on 
as  belore  without  a  settlement  with  the 
estate  of  the  deceased  partner,  that  the 
latter's  widow  placed  various  sums  of 
money  in  the  business  and  drew  out  vari- 
ous amounts,  and  that  tue  surviving  part- 
ner, with  the  knowledge  of  the  widow  as 
executrix,  indorsed  such  note  and  mortgage 
to  the  plaintiff  as  collateral  security  for 
a  loan  taken  in  the  name  of  the  firm.  Gre- 
ther  T.  Smith,  17  S.  D.  279,  96  N.  W.  93. 

i.  Bights   in   Real   Property. 

Admissibility  of  evidence  as  to,  see  supra, 

X.  b,  2. 
Admissibility  of  expert  evidence  as  to,  see 

supra,  490,  491. 
Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  j,  4,  b. 
Variance  between  pleading  and  proof,  see 

infra,  1068. 

939.  A  remark  by  the  defendant  after 
the  death  of  the  grantor  showing  that  the 
land  belonged  to  the  plaintiff,  while  the  lat- 
ter was  living  upon  the  land,  is  not  alone 
sufficient  eTi(£nce  to  show  that  the  defend- 
ant regarded  the  land  as  belonging  to  the 
plaintiff  in  fee.  Kjolseth  v.  Kjolseth,  —  S. 
D.  — ,  129  N.  W.  752. 

940.  A  finding  of  the  court  that  defend- 
ant is  the  owner  of  certain  described  lands, 
all  of  which  can  be  irrigated  from  the 
waters  of  the  R.  river,  is  not  sustained  by 
evidence  showing  that  sixty  acres  of  tne 
tract  could  not  be  irrigated  by  water  from 
the  R.  river.  Redwater  Land  &  Canal  Co. 
V.  Reed,  —  S.  D.  — ,  128  N.  W.  702. 

941.  A  finding  by  the  court  that  defend- 
ant was  the  owner  of  property  against 
which  a  mechanics'  lien  was  sought  to  be 
enforced  was  sustained  by  evidence  by  the 
grantor  of  the  land  that  defendant  paid 
for  the  lot  and  that  the  deed  was  made  to 
a  son  two  years  old,  the  reason  being  that 
the  purchaser  wanted  his  son  to  have  some 
property.  J.  F.  Anderson  Lumber  Co.  v. 
Spears,  --  8.  D.  — ,  127  N.  W.  643. 

942.  A  finding  that  at  the  time  D.  made 
and  delivered  to  G.  a  quitclaim  deed  of  the 
land  involved,  D,  owned  no  right,  title,  in- 
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terest  or  estate  in  the  land,  was  supported 
by  evidence  which  showed  that  prior  there- 
to D.  had  given  an  absolute  deed  of  the 
Bajne  premises  to  the  bank,  although  such 
deed  has  been  declared  void  as  defrauding 
creditors.  Grigsby  v.  Larson,  —  S.  D.  — , 
124  N.  W.  856. 

943.  The  introduction  of  written  leases 
signed  by  defendant  to  show  possession  in 
plaintiff  at  a  specific  time  were  insufficient 
where  two  of  them  related  to  a  period  be- 
fore said  time  and  the  other  was  made  to  a 
third  party  who  was  not  shown  to  be  plain- 
tiff's agent,  and  hence  the  prima  facie  pre- 
sumption of  title  resulting  from  possession 
does  not  apply  in  plaintiff's  behalf.  Heb- 
den  V.  Bina,  17  N.  D.  235,  116  N.  W.  85. 

944.  The  finding  of  the  trial  court  that 
the  plaintiff's  material  was  furnished  pur- 
suant to  a  contract  with  the  owner's  agent, 
is  clearly  sustained  by  evidence  that  the 
contract  was  made  with  the  owner's  hus- 
band, whp  was  acting  as  her  agent,  that 
when  he  ordered  the  materials  he  stated 
that  the  property  was  in  the  wife's  name, 
and  that  he  was  getting  the  lumber  for 
that  property,  and  the  wife  on  several  oc- 
casions visited  the  building  while  it  was 
in  the  course  of  construction  and  person- 
ally directed  a  payment  of  $260  on  its  ac- 
count to  the  plamtiff.  U.  C.  Behrens  Lum- 
ber Co.  V.  Lager,  —  S.  1).  — ,  128  N.  W. 
698. 

945.  Where  the  decree  of  distribution  en- 
tered by  the  county  court,  adjudging  one 
M.  to  be  the  owner  of  the  land  under  and 
by  virtue  of  the  will  of  T.,  is  admitted  in 
an  action  to  determine  irrigation  rights, 
such  decree  is  sufficient  to  establish  title 
in  .M,  as  against  plaintiff's  collateral  at- 
tack thereon  in  the  action,  and  the  admis- 
sion of  a  deed  from  Al.  as  executrix  of  T., 
to  herself  was  not  prejudicial  error.  Red- 
water  Land  &  Canal  to.  v.  Keed,  —  S.  D. 
-,  128  JJ.  W.  702. 

Ifotes  and  •eenritiea. 

946.  In  an  action  to  foreclose  a  mort- 
gage, the  introduction  in  evidence  by  plain- 
tiff of  notes  with  indorsements  thereon,  and 
mortgage  securing  the  same,  assigned  to 
him  by  the  mortgagee,  which  assignment 
«nd  indorsements  were  made  by  the  treasur- 
er of  the  corporation,  the  original  mortga- 
gee, under  the  seal  of  the  corporation,  he  be- 
ing accustomed  to  make  such  indorsements, 
is  ample  proof  of  ownership,  especially  as 
against  a  third  •  party  who  in  no  manner 
claims  under  the  corporation  to  entitle  him 
to  a  decree  for  a  foreclosure.  Sandys  v. 
Robinson,  —  S.  D.  — ,  128  N.  W.  484. 

AdTBacememt. 

947.  Evidence  in  an  action  by  a  widower 
te  quiet  title,  in  himself,  to  land  deeded  to 
nis  wife,  of  statements  made  by  the  wife 
to  the  effect  that  he  had  paid  all  the  con- 
sideration, that  she  had  no  interest  in 
ihe  property  except  as  wife,  that  the  deed 
Was  made  to  her  as  a  matter  of  conven- 
ience, and  that  she  intended  to  deed  it  to 
"im  when  it  was  fully  paid  for,  is  suf- 
ficient to  show  that  he   in   fact   paid  the 


consideration,  and  that  it  was  not  intend- 
ed as  an  advancement  to  the  wife.     Hick- 
son  V.  Culbert,  19  S.  D.  207,  102  N.  W. 
774. 
Dedloatlon. 

948.  Where  there  were  reservatione  in  a 
deed  of  land,  of  a  strip  for  a  right  of  way, 
the  owner  having  changed  the  platting  so 
as  to  make  them  face  on  another  street, 
and  u>  make  the  lots  more  valuable  for 
business  purposes  an  alley  was  necessary 
at  the  rear  of  the  tracts  sold,  and  the  al- 
ley in  controversy  would  connect  a  public 
alley  with  a  public  street  the  evidence  was 
sufficient  to  justify  the  jury  and  the  court 
in  finding  that  there  had  been  an  intention 
on  the  part  of  the  owner  to  dedicate  the 
strip  as  a  public  alley.  Watertown  v. 
Troeh,  —  S.  D.  — ,  126  N.  W.  501. 
Reanltlns  tnut. 

Presumption  and  burden  of  proof  as  to,  see 

supra,  II.  j,  4,,o. 
See  also  supra,  947. 

949.  To  establish  a  resuItiVig  trust  in 
real  property  by  parol  testimony  the  evi- 
dence must  be  clear,  convincing  and  satis- 
factory, and  of  such  a  character  as  to  leave 
in  the  mind  of  the  judge  no  hesitation, 
or  substantial  doubt.  Carter  t.  Carter,  14 
N.  D.  66,  103  N.  W.  426. 

950.  A  verdict  in  favor  of  the  defendant 
in  an  action  to  quiet  title,  on  the  grounds 
that  she  had  a  resulting  trust  in  the  prop- 
erty was  sustained  by  evidence  which 
showed  that  the  defendant  purchased  the 
property  in  the  first  place  for  her  own  bene- 
fit and  paid  the  consideration  but  took  title 
in  the  name  of  her  daughter,  from  whom 
it  bad  come  by  mesne  conveyances  to  the 
plaintiff  who  had  knowledge  of  the  result- 
ing trust.  Sutton  v.  Whetstone,  21  S.  D. 
341,  112  N.  W.  860. 

OoitTejranoe  of  sbaolnte  title. 

951.  Where  soon  after  deceiving  title  to 
a  homestead,  the  husband  deeded  the  land 
to  defendant  and  the  latter  immediately 
deeded  the  same  to  the  wife,  and  some  thir- 
teen years  thereafter,  the  wife  gave  a  deed 
to  defendant  to  hold  the  land  in  trust  for 
her,  which  deed  was  signed  by  the  hus- 
band, upon  his  paying  the  mortgage  there- 
on, the  title  to  one  half  to  be  in  him  ab- 
solutely, the  only  evidence  upon  the  point 
that  the  transfer  of  title  to  the  wife  was 
simply  to  place  the  legal  title  in  her,  and 
reserve  the  beneficial  interest  to  the  hus- 
band, being  the  husband's  own  testimony, 
and  the  deed  to  the  defendant  being  signed 
and  acknowledged  by  the  wife,  and  there 
being  no  claim  of  undue  influence  or  du- 
ress, the  evidence  is  sufficient  to  show  that 
the  husband  conveyed  the  land  absolutely 
to  the  wife  and  he  was  not  entitled  to 
maintain  an  action  to  compel  a  reconvey- 
ance from  the  defendant  and  to  enforce 
the  trust,  in  the  absence  of  any  claim  of 
homestead  or  as  heir  of  the  wife.  Kiolseth 
V.  Kiolseth,  —  S.  D.  — ,  129  N.  W.  752. 

952.  A  deed  absolute,  on  its  face  from 
one  brother  to  another  was  an  absolute 
conveyance   and   not  a  mortgage,   the  evi- 
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deuce  disclosing:  that  there  was  no  prom- 
iasoTj*  note  or  other  evidence  of  indebted- 
ness ever  given,  nor  was  any  money  ad- 
vanced to  the  grantor  concurrently  with 
the  execution  and  delivery  of  the  deeds,  or 
that  there  was  any  debt  to  be  secured;  that 
the  grantor  had  been  estranged  and  sep- 
arated from  his  wife  and  children,  and 
had  made  the  conveyance  to  avoid  any 
threatened  judgment  in  favor  of  his  wife, 
in  an  action  then  pending,  and  to  put  his 
property  out  of  the  reach  of  his  wife  and 
children;  that  the  relations  between  the 
brothers  was  friendly  up  to  a  short  time 
before  the  grantor's  death;  that  the  grant- 
or had  deeded  the  land  to  hie  brother  and 
taken  back  a  power  of  attorney,  neither  of 
which  instruments  was  recorded;  that  iin- 
der  the  power  of  attorney  mortgages  were 
given,  and  leases  and  improvements  made; 
that  when  proceeds  irom  the  lands  were 
recei\'ed  by  the  grantor  he  remitted  to  the 
grantee,  and  frequently  spoke  of  the  grain 
grown  on  such  lands  as  belonging  to  the 
grantee;  that  the  grantor  in  his  letters 
frequently  expressed  his  intention  to  per- 
fect title  in  the  grantee  so  as  to  prevent 
his  wife  and  children  from  having  any  part 
thereof;  that  a  deed  was  at  one  time  pre- 
pared for  execution  from  the  grantee  back 
to  the  grantor,  but  at  the  grantor's  sug- 
gestion never  executed.  Jones  v.  Jones,  20 
S.  D.  632,  108  N.  W.  23. 

j.  Cause. 

Presumption  and  burden  of  proof  as  to, 

supra,  II.  g. 
Sufficiency  of  evidence  to  go  to  jury, 

Trial,  IV.  c. 

953.  A  finding  by  the  jury  that  the  in- 
juiy  was  caused  by  the  employees  of  the 
defendant  operating  a  train,  in  an  action 
for  personal  injuries  received  by  a  passen- 
ger on  a  train  which  had  broken  in  two 
and  the  two  parts  whereof  had  collided, 
was  sustained  by  evidence  proving  that  the 
train  broke  in  two,  that  the  two  sections 
collided  and  that  plaintiff's  injury  was  oc- 
casioned thereby.  Beeves  v.  Chicago,  M.  te- 
st. P.  R.  Co.  —  S.  D.  — ,  123  N.  W.  498. 

954.  There  was  not  a  preponderance  of 
evidence  against  a  finding  by  the  trial  court 
in  favor  of  plaintiff  in  an  action  for  com- 
mission on  the  sale  of  land,  the  evidence 
disclosing  that  plaintiff  called  on  certain 
persons  and  interested  them  in  the  lands 
of  defendant,  and  solicited  them  to  pur- 
chase, furnished  them  with  advertising  mat- 
ter and  samples  of  crops  raised  on  said 
lands;  that  such  purchasers  then  wrote  to 
a  cousin  in  another  state  who  was  also  an 
agent  of  defendant,  asking  him  about  said 
land,  and  asking  him  to  make  a  selection 
therefrom  for  them;  that  subsequently 
plaintiff  again  visited  said  purchasers  and 
urjjed  them  to  purchase,  which  thev  con- 
sidered favorably;  that  he  advised  defend- 
ant that  such  purchasers  would  call  on 
him  in  regard  to  a  purchase:  that  the  pur- 
chase was  thereafter  actually  made,  al- 
though the  sale  was  consummated  by  such 


see 


see 


cousin  of  the  purchasers.    WyckoS  v.  Ken, 
—  S.  D.  — ,  123  N.  W.  733. 

Of  injury  to  or  death  of  animal. 

9J5.  A  finding  that  the  removal  of  a 
fence  was  the  proximate  cause  pf  the  loss 
of  a  horse  is  not  sustained  by  evidence  that 
such  horse  was  a  "bunch  quitter;"  that 
the  fence  consisted  of  two  wires  on  posts 
two  rods  apart;  and  that  the  bottom  wire 
was  from  3  to  4  feet  from  the  ground, 
and  that  the  horse  was  placed  in  the  pas- 
ture and  left  some  three  or  tour  days  be- 
fore the  removal  of  the  fence;  and  that  all 
the  horses  in  the  pasture  at  such  removal 
were  taken  care  of  and  subsequently  re- 
turned to  plaintiff.  Joslin  t.  Linder,  —  S. 
D.  — ,  128  M.  W.  500. 

956.  Plaintiff's  horse  had  been  missing 
for  two  days.  On  the  evening  of  the  sec- 
ond day  it  was  found  lying  in  a  ditch  near 
the  ends  of  the  ties  of  defendant's  track 
under  circumstances  which  the  jury  found 
were  unexplainable  on  any  theory  except 
that  one  of  the  defendant's  trains  had 
killed  it.  Held,  that  a  verdict  for  the 
plaintiff  was  sustained  by  contradictory 
evidence  which  supported  either  the  the- 
ory that  there  was  no  evidence  to  over- 
come the  presumption  of  negligence  as  to 
the  first  day,  or  that  it  was  killed  on  the 
second  day,  notwithstanding  positive  evi- 
dence to  the  contrary.  Anderson  v.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co.  18  N. 
D.  462,  123  N.  W.  281. 

957.  In  an  action  to  recover  damages  for 
injuries  claimed  to  have  been  inflicted  to 
plaintiff's  horse  by  defendant's  locomotive 
or  cars,  direct  evidence  is  not  the  only 
class  of  evidence  which  may  be  used  to 
prove  the  liability  of  defendant,  but  cir- 
cumstances surrounding  the  location  and 
finding  of  the  horse,  its  tracks  in  the  snow, 
the  nature  of  its  injuries,  may  as  unmis- 
takably point  to  and  prove  that  the  defend- 
ant's locomotive  or  cars  inflicted  the  injury 
as  the  direct  testimony  of  witnesses  might, 
and,  if  in  conflict  with  the  evidence  given 
by  witnesses,  may  be  sufficient  to  sustain 
a  verdict  for  plaintiff.  Anderson  v.  Alinne- 
apolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  18  N.  D. 
462.   123   N.   W.   281. 

958.  A  jury  wm  justified  in  finding  that 
the  killing  of  plaintiff's  horse  at  a  public 
crossing  was  caused  by  the  failure  of  the 
engineer  of  defendant  railway  to  give  the 
signals,  as  required  by  S.  D.  Rev.  Civ.  Code, 
§  538,  providing  that  a  bell  or  steam  whis- 
tle shall  be  placed  on  each  locomotive  en- 
gine and  shall  be  rung  or  whistled  at  the 
distance  of  at  least  80  rods  from  the  place 
where  the  railroad  shall  cross  any  other 
road  or  street  and  be  kept  ringing  or  whist- 
ling until  the  engine  shall  have  crossed 
the  road,  the  evidence  showing  that  the 
horse  killed  was  following  a  team  driven 
by  plaintiff's 'son,  14  years  old:  that  at 
the  point  where  the  horse  was  killed  there 
was  a  public  highway,  and  on  one  side  of 
the  track  and  for  a  distance  of  about  100 
feet  therefrom  was  a  thick  clump  of  trees, 
shutting  off  the  view  of  any  one  driving  on 
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tlie  road;  that  the  train  causing  the  acci- 
ilent  was  a  special  train,  running  at  about 
■15  miles  an  hour;  and  that  the  boy  drove 
onto  the  vracic  without  seeing  or  knowing 
oi  the  oncoming  train.  Dougherty  v.  Chi- 
lago,  M.  4  St.  P.  R.  Co.  20  8.  D.  46,  104 
X.  W.  872. 
Of  iajory  la  klghvray. 

959.  A  jury  finding  that  an  independent 
contractor  caused  the  uneven  condition  of 
a  road  whicli  resulted  in  injury  to  a  trav- 
eler thereon  is  sustained  by  proof  that  dirt 
was  taken  in  scrapers  from  a  drain  which 
the  defendant  was  constructing,  and 
(lumped  on  the  road  and  left  in  piles, 
which  became  frozen,  leaving  depressions 
8  or  10  inches  deep,  and  that  before  dump- 
ing the  dirt  there  the  road  was  smooth  and 
even.  Solberg  v.  Schlosser,  —  N.  D.  — , 
30  L.R.A.(N.S.)   1111,  127  N.  W.  91. 

Of  deatli. 

Sufficiency  of  evidence  to  go  to  jury,  see 
Trial,  126,   127. 

960.  Evidence  of  temperate  habits  of  de- 
ceased and  of  facts  otfering  another  ex- 
planation to  wit,  drinking  harmful  thing 
by  mistake  is  sufficient  to  sustain  the  find- 
ing of  the  jury  that  his  death  was  not 
caused  by  indulgence  in  intoxicating  li- 
quor. Puis  V.  Grand  Lodge  A.  O.  U.  W. 
13  N.  D.  559,  102  N.  W.  165. 

901.  If  a  man  is  practically  intoxicated 
for  a  long  time,  during  which  he  is  fur- 
nished liquors  at  a  saloon,  and  the  intoxi- 
cation is  followed  by  suicide,  the  jury,  in 
an  action  by  the  wife  of  the  decedent 
against  tiie  saloon-keeper  and  his  sureties, 
are  justified  in  finding  that  the  suicide 
was  due  to  the  action  of  the  saloon-keep- 
<r  in  furnishing  such  liquors,  and  therefore 
in  awarding  damages  to  the  widow.  Gar- 
rigan  v.  Kenned v,  19  S.  D.  11,  117  Am.  St. 
Rep.  927.  101  N.  W.  1081,  8  A.  &  E.  Ann. 
Cas.  1125. 

962.  If,  in  an  action  against  a  saloon- 
keeper and  his  sureties,  evidence  is  re- 
ceived tending  to  show  that  the  husband 
of  the  plaintiff  during  the  last  months  of 
his  life  was  in  the  habit  of  becoming  in- 
toxicated and  spending  nearly  all  his  time 
and  earnings  in  the  saloon  of  the  defend- 
ant, and  purchasing  and  drinking  liquor 
fiere,  from  which  he  becaro«  and  was  kept 
intoxicated  until  he  committed  suicide, 
leaving  no  means  of  support  to  the  wife 
and  child,  the  jury  was  warranted  in  find- 
ing that  the  liquor  sold  bv  the  defendant 
saloon-keeper  caused  the  decedent  to  neg- 
lect his  family  and  to  end  his  life,  and 
hence  supports  a  verdict  in  favor  of  the 
plaintiff  for  damages.  Garrican  v.  Ken- 
Tiedv.  19  S.  n.  11,  117  Am.  St.  Rep.  027, 
lOlN.  W.  1081,  8  A.  &  E.  Ann.  Cas.  1125. 
Of  Are. 

963.  That  fire  to  neighboring  property 
was  communicated  by  the  engines  of  a 
railroad  company  may  be  found  from  the 
facta  that  the  fire  was  discovered  shortly 
after  locomotives  had  passed,  and  that 
pieces  of  coke  and  cinders  with  the  heat 
of  file   still   in   them   were   found   at   the 


place  where  the  fire  originated.  Jensen 
V.  South  Dakota  C.  R.  Co.  —  S.  D.  — , 
—  L.R.A.(N.S.)  —.127  M.  W.  650. 

964.  Where  the  theory  of  overvaluation 
is  rebutted  and  motive  for  incendiarism 
repelled  by  the  undisputed  evidence  of  the 
insured  who  placed  the  value  of  the  de- 
stroyed stock  at  a  certain  amount  and  he 
was  corroborated  by  several  credible  wit- 
nesses, and  the  insured  stated  that  through 
daily  contact  with  everything  in  the  store 
he  had  become  so  familiar  with  the  stock 
that  he  could  tell  almost  everything  there- 
in at  the  time  of  the  fire,  and  that  their 
value  was  what  was  stated  in  the  appli- 
cation for  insurance,  and  his  wife  testi- 
fied that  she  had  taken  a  few  things  from 
the  store,  stating  what  they  were;  the  jury 
was  justified  in  finding  that  the  building 
was  destroyed  by  fire  without  the  fault  of 
the  insured  or  by  his  connivance  or  pro- 
curement, and  that  the  goods  removed  a 
few  days  before  the  fire  were  of  inconsid- 
erable value,  and  taken  without  fraudu- 
lent intent.  Smith  v.  Mutual  Cash  Guar- 
anty F.  Ins.  Co.  21  S.  D.  433,  113  N.  W. 
94. 

k.  Values;  Damages. 

Admissibility  of  evidence  as  to,  see  supra, 

793-795,  X.  f. 
Presumption    and    burden   of   proof   as   to 

damages,  see  supra,  II.  k. 
Admissibility  of  expert  evidence  as  to,  see 

supra,  VII.  i. 
Sufficiency  of  evidence  to  go  to  jury,  see 

Trial,  IV.  k. 
See  also   Damages,   34. 

Real    property. 

Burden  of  proof  as  to  value  of  occupation 

of,   see  supra,   160. 
Admissibility  of  evidence  as  to,  see  supra, 

X.  f,  4. 
Admissibilitv  of  expert  evidence  as  to,  see 

supra,  484-487. 

965.  Where  plaintiff  and  the  defendant 
entered  into  an  agreement  whereby  the 
plaintiff  agreed  to  sell  the  defendant's  land 
for  a  certain  commission,  to  be  regulated 
according  to  the  price  received  for  the  land, 
and  the  evidence  in  an  action  to  recover 
such  commissions  showed  that  the  defend- 
ant had  exchanged  his  lands  with  anotjher 
through  the  agency  of  the  plaintiff,  the  val- 
ue of  the  two  tracts  being  stated  in  money 
terms,  such  values  were  not  conclusive  up- 
on the  defendant  in  fixing  the  amount  of 
commissions  the  plaintiff  was  to  receive. 
Steere  v.  Gingery,  21  S.  D.  183,  110  N. 
\V.  774. 

966.  The  preponderance  of  evidence  jus- 
tified the  court's  findings  that  a  telephone 
company  erected  and  constructed  its  poles 
and  wires  and  performed  all  things  in  con- 
nection therewith  in  accordance  with  the 
terms  and  in  the  manner  prescribed  by  the 
ordinance  of  a  city;  that  the  company  did 
not  carelesslv  or  nesliTentlv  construct  o<- 
erect  its  telephone  poles  and  plant,  and 
the  operation  and  maintenance  of  the  same 
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did  not  cause  unnecessary  injury  or  in- 
convenience to  plaintitf  or  any  injury  to 
his  proper vy;  that  the  value  of  plaintiff's 
property  was  in  no  manner  depreciated, 
and  plaintiff's,  use  and  occupation  of  his 
property  was  not  rendered  inconvenient; 
plaintitf  testifying  that  his  property  was 
more  or  less  damaged  but  failing  to  give 
any  particular  damages,  and  only  stating 
generally  that  in  his  opinion  his  property 
was  rendered  less  valuable,  whereas  wit- 
nesses on  the  part  of  defendant,  who  were 
clearly  competent,  stated  facts  showing 
that  neither  plaintiff  nor  his  property  sus- 
tained any  damage  or  injury  by  reason  of 
the  erection  of  defendant's  telephone  sys- 
tem. Kirby  v.  Citixens'  Telepb.  Co.  20  S. 
D.  154,  106  N.  W.  05. 

067.  In  an  action  to  recover  damages  re- 
sulting from  prairie  fires  negligently  caused 
by  defendant's  servants,  a  verdict  for  plain- 
tiff was  erroneous  where,  while  there  was 
proof  that  plaintiff's  land  was  burned  over, 
there  was  no  proof  in  the  record  as  to  the 
damages  suffered.  Spicer  v.  Northern  P.  R. 
Co.  —  N.  D.  — ,  128  N.  W.  302. 

968.  An  allowance  of  $400  for  strips  of 
land  24  feet  wide  on  each  side  of  an  ex- 
isting railroad  right  of  way  comprising 
about  two  acres  of  land,  cannot  be  held  to 
be  excessive,  although  there  is  evidence  that 
land  in  the  vicinity  is  worth  only  about 
$35  to  $50,  where  there  is  uncontradicted 
testimony  that  because  of  the  location  of 
such  strips  and  the  fences  on  them  the  en- 
tire farm  would  be  worth  about  $500  less 
without  them.  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Brink,  16  S.  D.  644,  94  N.  W.  422. 

969.  In  an  action  to  restrain  the  collec- 
tion of  taxes  on  elevator  buildings,  the 
court  was  warranted  in  finding  that  the 
valuation  was  not  excessive,  where  the 
valuation  as  finally  fixed  was  but  a  trifle 
greater  than  one-half  of  the  actual  valu- 
ation, and  the  evidence  of  the  moving  party 
showed  the  property  worth  a  sum  less  than 
that  assessed,  although  evidence  on  the 
part  of  the  assessor  showed  it  greatly  in 
excess  of  that  fixed.  George  C.  Bagley 
Elevator  Co.  v.  Butler,  —  8.  D.  —,  123 
N.  W.  866. 

Personal  property. 

Presumption  and  burden  of  proof  as  to,  see 
supra,  164,  165. 

Admissibility  of  evidence  as  to,  see  supra, 
X.  f,  5. 

Admissibility  of  expert  evidence  as  to,  see 
supra,  476-483. 

Remanding  of  case  by  appellate  court  where 
evidence  as  to  value  is  insufficient,  sec 
Appeal  and  Error,  1143, 

Statement  of  claim  fixing  value  of  horse 
killed  on  railroad  track  as  estoppel  to 
recovery  of  greater  amount,  see  Estop- 
pel, 21. 

Sufficienev  of  evidence  to  go  to  jury,  see 
Trial,   108. 

970.  When  delivery  by  a  carrier  to  an 
officer,  until  a  valid  writ  of  attachment, 
constit'iles  conversion,  proof  of  the  vnlue 
of  tlie   jtroperty  delivered   as   of   the  date 


delivered  to  the  officer  is  competent  proof 
of  value  to  support  a  recovery.  Xaugher 
V.  Northern  P.  K  Co.  —  N.  D.  — ,  12a  N. 
W.  747. 

971.  Where  the  evidence  of  the  value  of 
personal  property  in  an  action  for  breach 
of  warranty,  was  of  a  negative  character 
it  was  not  sufficient  to  support  a  verdict 
that  the  property  purchased  under  the  war- 
ranty was  worthless,  where  there  was  evi- 
dence that  the  property  was  used  until 
breakages  made  it  useless.  Houghton  Im- 
plement Co.  V.  Doughty,  14  N.  D.  331,  104 
a.  W.  516. 

972.  In  an  action  on  promissory  notes 
given  in  payment  of  certain  cattle  reme- 
dies, *  verdict  in  favor  of  the  defendant 
was  Bustaiuea  by  eviuence  showing  that  the 
notes  were  given  upon  the  representation 
of  the  plaintiff  that  they  would  cure  cer- 
tain diseases,  and  that  the  defendant  be- 
lieved that  they  would,  but  that  such  rep- 
resentations were  not  true,  and  the  reme- 
dies were  wholly  valueless  whereby  the 
defendant  was  damaged  in  a  sum  exceed- 
ing the  amount  of  the  notes.  Paxton-Eck- 
man  Chemical  Co.  v.  Carlson,  —  S.  D.  — >. 
130  N.  W.  770. 

973.  A  verdict  for  plaintiff,  in  an  actioa 
for  the  reasonable  value  of  stone  fur- 
nished to  defendant  by  plaintiff,  is  sus- 
tained by  evidence  as  to  the  amount  taken,, 
and  its  worth,  although  some  testimony 
was  introduced  that  the  value  was  much 
lower  than  that  testified  to  by  plaintiff, 
the  question  being  for  the  jury.  Krumm 
V.  South  Dakota  C.  R.  Co.  —  S.  D.  — ,  127 
N.  W.  666. 

974.  Testimony  as  to  the  highest  mar- 
ket values  of  grain  by  several  witnesses  for 
the  plaintiff  is  sufficient  to  sustain  the 
burden  of  proof,  especially  against  one  who 
might  have  produced  more  certain  evidence 
and  did  not  do  so.  Cochrane  v.  National 
Elevator  Co.  —  N.  D.  — ,  127  N.  W.  725. 

975.  The  jury  is  justified,  in  an  action 
for  the  conversion  of  a  crop  of  wheat  cov- 
ered by  a  chattel  mortgage,  in  drawing  the 
inference  that  all  of  the  wheat  was  of  uni- 
form grade  and  of  an  ascertained  value, 
by  the  uncontradicted  proof  that  the  wheat 
was  all  taken  from  the  same  tract  of  land 
and  was  all  delivered  to  the  elevator  on 
the  same  day,  and  that  the  grade  of  onV 
load  examined  was  No.  1  northern,  and 
worth  the  sum  of  fifty  cents  per  busheU 
La  Rue  v.  St.  Anthony  &  D.  Elevator  Co. 
17  S.  D.  91,  95  N.  W.  292. 

Death. 

Admissibility  of  evidence  as  to,  see  supra,. 
X.  f,  3. 

976.  A  verdict  for  plaintiff  is  not  jus- 
tified in  an  action  by  a  wife  on  the  bond 
of  a  saloon  keeper  for  injury  to  her  means 
of  support,  caused  by  furnishing  intoxi- 
cating liquor  to  her  husband,  knowing  him 
to  be  in  the  habit  of  getting  intoxicated, 
where  there  was  no  evidence  to  show  the 
amount  of  injury,  the  only  evidence  being 
that  of  wife  that  prior  to  his  habit  of  in- 
toxication, acquired  four  or  five  years  be- 
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fore,  supported  her  in  every  way  and  was    after    obtaining   a   conveyance   of    all    her 

a  good  provider  and   that  after   the   date    *"  "  ~  -  ■*-:-—  *—  ' .:.*:—  »~ 

named  he  did  nothing  toward  supporting 
her,  and  she  did  not  state  that  such  fail- 
ure was  due  to  intoxication,  and  there  was 
nothing  upon  which  the  jury  could  even 
conjecture  the  extent  of  the  alleged  loss. 
Campbell  v.  Johnson,  —  S.  D.  — ,  127  N. 
W.  468. 


1.  Bastardy  and  Disbarment  Cases. 

977.  While  bastardy  proceedings  are 
quasi-criminal  in  their  nature,  the  trial  of 
an  action  under  N.  D.  Rev.  Codes  1905, 
§  9653,  is  governed  by  the  rules  of  civil 
trials,  and  the  state  has  the  burden  of  prov- 
ing its  allegations  by  a  fair  preponderance 
of  evidence  only;  hence  the  refusal  of  in- 
structions requiring  a  stronger  degree  of 
proof  was  proper.  State  v.  Brandner,  —  N. 
D.  — ,  130  N.  W.  841. 

978.  A  preponderance  of  the  testimony  is 
sufficient  to  sustain  a  verdict  against  the 
defendant  in  an  action  instituted  by  the 
state,  under  S.  D.  Rev.  Code  Civ.  Proc. 
1903,  Chap.  37,  known  as  the  "Bastardy 
Act."  State  v.  Knutson,  18  S.  D.  444,  101 
X.  W.  33. 

979.  A  jury  is  justified  in  finding  the 
defendant  in  a  bastardy  prosecution  to  be 
the  father  of  the  child,  where  the  evi- 
dence shows  that  its  mother  was  his  house- 
keeper for  eighteen  months  just  previous 
thereto,  that  they  were  both  unmarried 
and  the  only  occupants  of  the  house,  and 
were  seen  •  together  in  her  sleeping  apart- 
ment, and  she  stated  positively  that  the 
defendant  was  its  father,  although  the  de- 
fendant denied  that  any  improper  relation 
existed  between  them  and  offered  testimony 
slightly  tending  to  support  the  inference 
that  she  was  of  previous  unchaste  char- 
acter. State  V.  Knutson,  18  S.  D.  444, 
101  N.  W.  33. 

IHabarmeat. 

980.  The  charges  in  an  accusation  which 
justifies  the  removal  or  suspension  of  an 
attorney,  must  be  established  by  a  clear 
and  undoubted  preponderance  of  the  testi- 
mony. Re  Elliott,  18  S.  D.  264,  100  N. 
W.  431.  Re  Sherin,  —  S.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  130  N.  W.  761. 

981.  In  a  disbarment  proceeding  it  is  a 
sufficient  showing  of  deceit  and  collusion 
with  intent  to  deceive  a  party  to  an  ac- 
tion, that  the  attorney  received  a  col- 
lection from  out  of  the  state  and  reduced 
the  same  to  judgment  without  notice  hav- 
ing promised  not  to  do  so  and  knowing 
that  the  debt  had  been  paid;  that  he  then 
filed  the  judgment  and  procured  the  plain- 
tiff to  assign  to  a  relative  of  the  attorney 
after  which  he  caused  it  to  be  transcribed 
into  another  county  and  sold  defendant's 
land  which  the  relative  bid  in;  and  that 
plaintifT  was  deceived  and  defendant  igno- 
rant of  the  judgment.  Re  Ramsey,  —  S. 
D.  — ,  ]23  N.  W.  726. 

982.  The  conduct  of  an  attorney  ret*<ned 
to  protect  the  interests  of  a  woman  ac- 
cused  of    taking  the   life   of  her   husband 


property  as  a  totainer  fee  in  resisting  an 
ell'ort  to  have  her  declared  mentally  in- 
competent and  a  guardian  appointed,  be- 
ing against  the  interests  of  his  client  and 
in  protection  of  his  own  interests  was  evi- 
dence of  fraud  in  the  procurement  of  the 
conveyance.  Re  Egan,  22  S.  D.  356,  117 
N.  W.  874. 

983.  A  finding  of  the  trial  court  in  dis- 
barment proceedings  that  the  accused  was 
guilty  of  the  charge  of  attempting  to  de- 
ceive the  court  in  violation  of  his  duty  as 
an  attorney,  it  appearing  in  a  transac- 
tion in  which  accused  was  a  gamisliee  that 
he  denied  any  liability  to  the  defendant 
and  that  he  afterwards  stipulated  with  the 
garnishor  that  he  was  indebted  to  a  spe- 
cific amount,  will  not  be  sustained  in  the 
absence  of  evidence  in  direct  conflict  with 
the  explanation  of  the  accused  that  such 
stipulation  was  not  made' as  an  admission 
of  such,  indebtedness  but  for  the  purpose 
of  avoiding  the  expense  of  further  litiga- 
tion.  Re  Kaloney,  —  N.  D.  — ,  129  N.  W. 
74. 

984.  Evidence  of  a  witness  substantially 
like  that  on  a  previous  trial,  that  the  'ac- 
cused, an  attorney,  had  told  him  that  there 
was  $500  in  it  if  he  would  keep  still  and 
help  J.  out  of  his  trouble;  and  of  J.  that 
the  accused  had  stated  that  he  thought 
that  he  could  fix  the  witness  for  $500,  and 
that  he  gave  $500  to  the  accused,  and  all 
three  met  and  it  was  fixed  up, — is  sufficient 
to  show  that  the  accused  had  endeavored 
to  influence  the  testimony  of  a  witness,  and 
to  corrupt  him,  so  as  to  warrant  his  dis- 
barment. Re  Harhen,  —  S.  D.  — ,  129 
N.  W.  561. 

085.  Evidence  in  favor  of  an  attorney 
retained  to  defend  a  criminal  prosecution 
who  procured  a  conveyance  to  himself  of  all 
the  property  of  client,  that  the  conveyance 
was  taken  in  the  nature  of  security  for 
her  bondsmen,  was  overcome  by  the  fact 
that  if  such  was  the  object  of  the  convey- 
ance it  should  have  been  in  the  form  of 
a  mortgage;  and  the  subsequent  conduct 
of  the  attorney  in  refusing  to  turn  over 
the  property  to  the  guardians  appointed 
showed  that  he  took  the  property  for  his 
own  use.  Re  Egan,  22  S.  D.  355,  117  N. 
W.  874. 


m.  Miscellaneous  Civil  Cases. 

Presumption  as  to  payment,  see  supra,  XL 

j.  8. 
See  also  supra,  150. 

986.  The  weight  of  evidence  of  the  re- 
ceipt and  retention  of  money  paid  in  sat- 
isfaction and  accord  as  corroboration  of 
an  assertion  that  the  sum  paid  was  the 
sum  agreed  upon  depends  upon  surro\md- 
ing  circumstances.  Kinney  v.  Brotherhood 
of  American  Yoemen,  15  N.  D.  21,  106 
N.  W.  44. 

987.  Where  the  only  evidence  of  an  alle- 
gation that  a  certificate  of  redemption  was 
obtained  surreptitiously   is  that  of  a  wit- 
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ness  who,  as  disclosed  by  the  record,  know- 
ingly testified  falsely,  and  is  corroborated 
by  indelinito  and  confused  testimony  of  a 
tuird  person,  prima  iacie  evidence  of  can- 
celation is  not  overcome  thereby.  Krank- 
lin   V.   VVohler,   16  K.  D.  613,   109  N.   W. 

988.  Where  the  person  who  represented 
u  bank  in  accepting  new  notes  to  secure 
u  debt  guaranteed  by  another,  testified  posi- 
tively that  such  new  notes  would  be  re- 
ceived only  as  collateral  security,  which 
■  act  was  denied  by  the  defendant,  a  find- 
ing of  the  trial  court  that  such  was  taken 
as  collateral  security  is  sustained  by  such 
evidence.  Foster  County  State  Bank  v. 
Wester,  18  N.  D.  135,  119  N.  VV.  1044. 

U89.  Where  one  person  promises  to  pay 
the  account  of  another  if  such  other  per- 
son would  O.  K.  the  account,  such  an  O. 
K.  is  sufficient  proof  of  the  correctness 
of  the  account..  Grimsrud  Shoe  Co.  v. 
Jackson,  22  S.  D.  114,  115  N.  W.  656. 

990.  The  invalidity  of  a  tax  deed  offered 
in  evidence  is  not  proved,  where  there  is 
no  competent  evidence  offered  to  rebut  the 
presumption  of  validity  of  the  proceedings 
as  provided  by  statute,  and  the  invalidity 
of  the  proceedings  is  not  shown  by  the  in- 
completeness of  the  public  records  where 
such  incompleteness  is  not  shown  by  com- 
petent evidence.  Fisher  v.  Betts,  12  N.  D. 
197,  96  N.  W.  132. 

EatoppeL 

991.  To  create  ,an  estoppel,  the  evidence 
must  be  clear,  and  not  a  matter  of  infer- 
ence. Haugen  v.  Skjervheim,  13  N.  D.  616, 
102  A.  VV.  311. 

Mistake. 

Admissibility  of  parol  evidence  as  to,  soe 
supra,  VI.  f. 

992.  Where  the  testimony  of  a  second 
mortgagee  was  uncontradicted  that  he  sup- 
posed that  an  action  to  foreclose  his  mort- 
gage foreclosed  the  rights  of  the  third  mort- 
gagee and  that  he  procured  the  discharge 
from  record  of  the  first  mortgage,  acting 
under  this  supposition,  and  his  actions  were 
consistent  with,  this  testimony,  a  finding 
that  the  plaintiff  had  procured  the  dis- 
charge- of  the  first  and  second  mortgages 
under  the  mistaken  belief  that  the  third 
had  been  foreclosed  was  correct,  though  the 
decree  itself  recited  that  the  third  mort- 
gagee had  not  been  served  with  summons 
in  the  action  to  foreclose.  Home  Invest. 
Co.  V.  Carlson,  21  S.  D.  72,  109  N.  W.  507. 
ETlotlon. 

993.  Evidence  that  a  person  acting  for 
defendant  had  gone  to  defendant  and  repre- 
sented that  he  was  deputy  sheriff  and 
threatened  to  put  plaintiff  out  of  posses- 
sion, and  produced  papers  to  th.at  effect, 
whereupon  plaintiff  left,  was  sudicient  to 
sustain  a  verdict  that  plaintiff  was  for- 
o'blv    evicted.      Wegner    v.    Lubenow,    12 

X.  i).  m.  m  X.  w.  442. 

Ir  solvency. 

994.  Insolvency,  or  inability  of  a  vendor 
cf  realty   to   pay   a  mortgage  indebtedness 

or  to  respond  in  damages  for  breach  of  a 


covenant  against  encumbrances,  sufficient 
to  warrant  recovery  against  a  recorder  of 
deeds  for  his  negligent  failure  to  record 
such  mortgage,  as  required  by  law,  is  not 
shown  where  the  only  evidence  is  the  tes- 
timony of  a  single  witness,  several  years 
after  the  transaction  in  question,  that  he 
has  been  unable  to  make  collections  against 
the  covenantor,  that  she  has  left  the  county 
and  has  no  property  there,  and  that,  in  his 
opinion,  she  is  insolvent  at  the  time  of 
trial,  as  such  evidence  does  not  tend  to 
show  insolvency  at  the  time  of  the  trans- 
action, but  several  years  afterward.  Ris- 
ing V.  Dickinson,  18  N.  D.  478,  23  L.B.A. 
(N.S.)  127,  121  N.  W.  616. 
Identity  of  articles. 
Admissibility  of  expert  evidence  as  to,  see 

supra,  493,  494. 
Sufficiency  of  evidence  to  go  to  jury,  see 

Trial,  164,  165. 

996.  Testimony  of  disinterested  trades- 
men and  of  an  attaching  officer  is  suffi- 
cient to  identify  goods  attached  from  the 
stock  of  defendant's  store  as  goods  sold 
to  him  by  plaintiff.  F.  Mayer  Boot  &  Shoe 
Co.  V.  Ferguson,  —  N.  D.  — ,  126  N.  W. 
130. 

996.  Evidence  that  a  deed  was  for  con- 
sideration of  indebtedness  then  owing  and 
a  sum  certain  added  thereto  was  held  suf- 
ficient to  identify  certain  notes  as  given  for 
the  same  debt  secured  bv  lien.  Omiie  v. 
O'Toole,  16  N.  D.  126,  112  N.  W.  677. 
Neoessitj  of  land  for  railroad. 

997.  The  testimony  of  a  railroad's  civil 
engineer,  uncontradicted  that  all  the  land 
sought  to  be  condemned  was  essential  to  the 
construction  of  a  reservoir  was  sufficient 
to  sustain  allegations  of  the  complaint  as 
to  the  necessity  for  the  use  of  the  whole 
property  sought  to  be  condemned.  North- 
ern P.  'R.  Co.  V.  Boynton,  17  N.  D.  203, 
115  N.  W.  679. 

Cases  against  carrier*  and  railroads, 
generally. 

See   also   infra,   1006,   1007. 

998.  Proof  of  the  delivery  of  property 
to  a  carrier  in  sound  condition,  and  of  its 
redelivery  at  the  end  of  the  route  in  dam- 
aged condition,  or  of  a  failure  to  redeliver 
it,  makes  a  sufficient  case  to  sustain  a  re- 
covery for  the  damage  or  loss  sustained  by 
the  shipper.  Duncan  v.  Great  Northern  K. 
Co.  17  N.  D.  610,  19  L.R.A.(N.S.)  952,  118 
N.  W.  826. 

998a.  The  prima  facie  presumption  that 
the  rates  for  intrastate  transportation  by 
common  carriers  of  coal  in  carload  lots  as 
established  by  a  statute  enacted  under  con- 
stitutional authority  are  reasonable  is  not 
overcome  by  proof  that  the  rates  enforced 
in  other  states  are  higher,  or  by  evidence 
that  the  price  of  transporting  coal  in  the 
state  is  more  than  the  freight  receipts  de- 
rived from  such  traffic  where  the  carrying 
of  coal  constitutes  but  an  infinitesimal  por- 
tion of  the  entire  freight  shipments  within 
the  state.  State  ex  rel.  McC\ie  v.  Nort'ip'-n 
1'.  R.  Co.  —  N.  D.  — ,  25  L.R.A.(N.S) 
1001,  120  N.  W.  869. 
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999.  A  verict  in  favor  of  the  plaintifiF 
(or  a  carload  of  wheat  forwarded  by  the 
plaintiff  to  the  defendant,  was  sustained  by 
the  evidence  which  showed  that  the  car  had 
got  been  weighed  by  the  plaintiff  when 
loaded,  but  was  weighed  in  transit  by  the 
•worn  weighmaster  of  the  railway  company, 
and  that  the  car  reached  the  defendant 
with  its  seals  unbroken  and  no  visible  sign 
of  leakage,  though  the  defendant  claimed 
that  when  he  weighed  it  while  unloading, 
there  were  forty  bushels  less  than  shown 
by  the  weights  of  the  weighmaster.  Schott 
V.  Swan,  21  S.  D.  639,  114  N.  W.  1005. 

1000.  A  finding  that  a  railroad  company 
had  constructed  all  the  crossing  it  intend- 
ed to  in  compliance  with  a  contract  with 
a  landowner  requiring  it  to  construct  and 
keep  in  good  repair  a  private  crossing  over 
its  track  is  sustained  by  evidence  that  it 
placed  planks  between  the  rails  of  its  track 
at  a  certain  point,  and  one  plank  on  the 
outside  of  each  rail  without  filling  up  in 
any  manner  a  ditch  on  one  side  of  the 
track,  and  leaving  it  in  such  condition  for 
nearly  a  year.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  V.  Stevenson,  97  C.  C.  A. 
286,  172  Fed.  866. 

1001.  Where  the  plaintiff  testifies  in  an 
action  for  personal  injuries,  received  by 
reason  of  the  negligence  of  defendant  in 
operating  its  train  across  a  public  street, 
that  neither  the  whistle  nor  the  bell  had 
been  sounded  although  she  had  listened  for 
the  same  before  attempting  to  cross  the 
track,  and  the  reasonableness  of  the  situ- 
ation tended  to  show  that  it  had  not  been 
sounded,  there  is  sufficient  evidence  to  sus- 
tain a  finding  that  neither  the  bell  nor 
whistle  had  been  sounded  while  approach- 
ing the  crossing.  Merrill  v.  Minneapolis  & 
St.  L.  R.  Co.  —  S.  D.  — ,  129  N.  W.  468. 

°  lasnrance  matter*. 

1002.  Proof  of  the  mailing  of  a  letter 
with  postage  prepaid  properly  addressed, 
by  insured,  advising  insurer  of  the  placing 
of  a  mortgage  on  the  insured  property,  is 
sufficient  to  sustain  a  finding  of  the  jury 
that  the  letter  was  actually  received  by 
the  insurer.  Lawver  t.  Globe  Mut.  Ins. 
Co.  —  S.  D.  — ,  127  N.  W.  615. 

1003.  In  an  action  on  an  accident  in- 
surance policy,  where  there  could  have  been 
no  possible  prejudice  to  any  right  of  the 
insurer  by  reason  of  the  delay  in  furnish- 
ing proofs  of  injury,  where  the  notice  of 
the  accident  was  timely  given,  and  where 
the  insurer  had  every  reason  to  know  and 
believe  that  the  insured  intended  to  pre- 
sent his  claim,  slight  evidence  of  waiver 
should  prevail.  Breeden  v.  JEtna  L.  Ins. 
Co.  23  S.  D.  417,  122  N.  W.  348. 

1004.  In  an  action  on  an  insurance  pol- 
icy, the  evidence  is  sufficient  to  support  a 
finding  of  court,  in  favor  of  plaintiff,  that 
notice  of  the  condition  of  the  title  of  the 
insured  property  was  communicated  to  the 
Reneral  agent  of  insurer,  where  such  fact 
is  testified  to  by  plaintiff,  was  not  contra- 
dicted by  any  witness  for  defendant,  and  so 
far  as  the  record  disclosed  such  agent  was 


not  called  as  a  witness  nor  any  attempt 
made  on  the  part  of  defendant  to  disprove 
the  statement  by  plaintiff,  either  by  offer- 
ing in  evidence  original  application  or  oth- 
erwise. Fosmark  v.  Equitable  Fire  Asso. 
23  S.  D.  102,  120  N..  \V.  777. 

1005.  In  an  action  on  an  insurance  pol- 
icy, where  the  award  of  a  board  of  arbi- 
trators was  sought  to  be  set  aside  because 
of  partiality  of  the  umpire,  it  appeared 
that  the  umpire  was  employed  by  different 
insurance  companies  to  act  as  appraiser 
and  arbitrator  of  insurance  losses  by  fire; 
that  he  had  so  acted  for  many  years,  and 
that  such  was  a  part  of  his  business,  and 
that  he  "had  more  of  that  kind  of  busi- 
ness to  do  than  he  cared  to  have;"  and 
that  at  hearings  such  umpire  refused  to 
allow  the  insured  to  introduce  any  evi- 
dence or  hear  any  of  his  witnesses  as  to  the 
amount  of  his  loss,  or  hear  any  statement 
from  the  insured  himself  as  to  such  loss. 
Held:  the  findings  of  court  that  such  um- 
pire was  unfair  and  partial  was  justified 
by  the  evidence.  Mason  v.  Fire  Asso.  of 
Philadelphia,  23  S.  D.  431,  122  N.  W. 
423. 

CoiiTersioii. 

1006.  The  gist  of  the  action  on  the  eon- 
tract  of  a  carrier  of  freight  is  the  fail- 
ure to  deliver,  while  the  gist  of  an  action 
in  trover  is  the  conversion;  and  the  mere 
showing  of  a  breach  of  contract  may  not 
prove  conversion.  Taugher  v.  Northern  P. 
R.  Co.  —  N.  D.  — ,  129  N.  W.  747. 

1007.  On  proof  of  delivery  of  property  to 
a  common  carrier  in  sound  condition  and 
of  its  failure  to  redeliver  it,  a  sufficient 
case  is  made  to  sustain  a  recovery  for  loss 
in  an  action  by  the  shipper  on  his  con- 
tract, but  other  and  different  proof  may 
be  necessary  in  such  case  to  sustain  an 
action  for  conversion  against  the  carrier. 
Taugher  v.  Northern  P.  R.  Co.  —  N.  D.  — , 
129  N.  W.  747. 

1008.  The  finding  of  a  jury  of  a  con- 
version is  not  without  support  in  the  evi- 
dence, when  it  appears  that  the  mortgagee, 
after  taking  possession  of  the  property,  re- 
fused to  return  it  to  the  mortgagor  or  to 
foreclose  his  mortgage,  and  used  the  prop- 
erty as  his  own.  Hanson  v.  Skogman, 
14  N.  D.  445,  105  N.   vV.  90. 

1009.  In  an  action  for  the  conversion  of 
a  crop  of  wheat  covered  by  a  chattel  mort- 
gage providing  that  if  the  mortgagor  failed 
to  raise  more  than  ten  bushels  per  acre 
in  any  one  year  he  should  not  be  required 
to  deliver  to"  the  mortgagee  any  portion  of 
the  wheat  raised  for  that  year,  a  prima 
facie  case  is  made  out  against  the  mort- 
gagor by  evidence  given  by  the  mortgagee 
that  he  thought,  by  the  looks  of  the  crop, 
that  the  mortgagor  must  have  raised  in 
the  neighborhood  of  1.200  bushels  on  70 
acres  of  land.  La  Rue  v.  St.  Anthonv  ft 
D.  Elevator  Co.  17  S.  D.  91,  95  N.  W.  292. 
Expert  testlmoBj. 

Admissibility    of   expert   evidence,   see   su- 
pra,  VII. 
See  also  supra,  909. 
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1010.  SU'^ements  of  distanoe  and  speed 
of  moving  objects  by  persons  inexperienced 
in  judgfing  of  such  matters  need  not  al- 
ways be  taken  as  exact,  and  a  failure  of 
the  testimony  of  different  parties  to  agree 
in  regard  thereto  does. not  render  their  tes- 
timony unworthy  of  credit.  Northern  P. 
R.  Co.  V.  Vidal,  —  CCA.—,  184  Fed. 
707. 

1011.  To  give  opinions  aa  to  the  mean- 
ing of  the  term  "collar  factory"  in  the  in- 
surance business  weight  As  evidence  when 
resting  upon  no  concrete  experience  in  the 
insurance  business,  the  source  of  the  opin- 
ions should  be  disclosed  and,  as  a  rule, 
must  rest  upon  the  actual  transaction  of 
business  in  the  trade,  or  if  not  shown,  the 
ground  of  the  opinions  resting  in  the  state- 
ment of  those  in  the  course  of  business 
familiar  with  the  meaning  of  the  term 
should  be  given.  Northwestern  Ins.  Co. 
T.  Hatcher,  184  Fed.  26,  note. 

n.  Orimindl  C<uea. 

1.  /n   Oeneral. 

Sufficiency  of  proof  of  flight  from  justice, 
see  Extradition,  2. 

Inquiry  into  sufficiency  of,  on  habeas 
corpus,  see  Habeas  Corpus,  4-4. 

Instructions  as  to  weight  and  effect  of  cir- 
cumstantial evidence,  see  Trial,  376- 
381. 

Instruction  on  account  of  evidence  neces- 
sary, see  Trial,  VI.  e,  2,  b. 

See  also  supra,  43. 

1012.  Where  there  is  not  evidence  to  sup- 
port the  theory  of  the  prosecution,  a  judg- 
ment of  conviction  is  not  sustained  by  the 
evidence.  State  v.  Laechelt,  18  N.  D.  88, 
118  N.  W.  240. 

Venve. 

1013.  Venue  of  an  offense  is  a  matter  of 
fact,  which  must  be  proved  as  laid  in  the 
indictment  or  information.  State  v.  Crow- 
ley, 20  S.  D.  611,  108  N.  W.  491. 

Alibi 

1014.  An  instruction,  in  a  trial  for  the 
crime  of  grand  larceny  to  the  effect  that 
while  an  alibi  properly  proven  is  consid- 
ered a  good  defense  it  must  be  of  a  strong, 
convincing  character,  and  exclude  any  rea- 
sonable hypothesis  except  the  nonpresence 
of  the  accused,  was  proper  ground  for  a 
new  trial.  State  v.  Nelson,  17  N.  D.  13, 
114  N.  W.  478. 

2.  Reasonable  Doubt. 

Instruction  as  to,  see  Trial,  366-377. 

See  also  supra,  44.  , ' 

1016.  Under  the  North  Dakota  statute  in 
case  of  a  conviction  for  contempt  in  vio- 
lation of  an  injunctional  order,  the  offense 
must  clearly  be  shown  to  have  been  com- 
mitted, but  it  need  not  be  proved  beyond 
a  reasonable  doubt.  State  v.  Harris,  14 
N.  D.  501,  105  N.  W.  621. 


1016.  Under  S.  D.  Rev.  Pen.  Code,  §  311, 
defining  a  battety  as  any  wilful  and  unlaw- 
ful use  of  force  or  violence  upon  the  per- 
son of  another,  and  §  312  providing  Uiat 
it  is  not  unlawful  to  offer  force  or  violence 
in  self  defense  or  in  the  defense  of  an- 
other, the  burden  of  proof  rests  upon  the 
state,  throughout  the  trial,  to  satisfy  the 
jury  beyond  a  reasonable  doubt  that  the 
accused  was  acting  wilfully  and  unlaw- 
fully in  the  use  of  force  or  violence,  al- 
though it  is  presumed,  where  no  excuse  or 
justification  appears  from  the  state's  evi- 
dence, that  the  battery  was  unlawful  itntil 
the  accused  introduces  evidence  tending  to 
prove  that  it  was  lawful,  within  one  of  the 
exceptions  contained  in  the  statute.  State 
V.  Schmidt,  19  S.  D.  686,  104  N.  W.  259. 

3.  Testimony   of   A.ooompliee   or   Associate 
in  Crime;  Corroboration. 

Corroboration   of    witness,    see    Witnesses, 

V.  e. 
See  also  supra,  386. 

1017.  A  jury  may  convict  a  person  upon 
the  uncorroborated  testimony  of  one  not 
an  accomplice.  State  v.  'Phillips,  18  8.  D. 
1,  98  N.  W.  171,  5  A.  &  E.  Ann.  Cas.  760. 

1018.  The  testimony  of  an  accomplice  is 
corroborated  if  there  is  some  other  evidence 
fairly  tending  to  connect-  the  defendant 
with  the  commission  of  the  crime  so  that 
his  conviction  will  not  rest  entirely  upon 
the  testimony  of  the  accomplice.  State  v. 
Walsh,  —  S.  D.  — ,  125  N.  W.  295. 

1010.  While  it  is  necessary  that  the  tes- 
timony of  an  accomplice  be  corroborated, 
yet,  the  degree  of  evidence  which  shall  be 
deemed  sufficient  to  corroborate  the  testi- 
mony of  an  accomplice  is  for  the  determi- 
nation of  the  jury.  State  v.  Walsh,  —  S. 
D.  — ,  125  N.  W.  295. 

1020.  It  is  not  necessary  that  the  testi- 
mony of  an  accomplice  be  corroborated  in 
every  material  point,  but  it  is  sufficient  that 
it  be  strengthened,  and  therefore,  the  testi- 
mony of  an  accomplice  is  sufficiently  cor- 
roborated where  it  is  so  corroborated  in 
part  as  to  carry  a  conviction  to  the  minds 
of  the  trial  court  that  he  was  testifying 
truthfully  in  regard  thereto.  State  v. 
Brandell,  —  S.  D.  — ,  129  N.  W.  242. 

1021.  The  testimony  of  an  accomplice  in 
a  trial  for  perjury  was  not  sufficiently  cor- 
roborated, where  there  was  no  evidence 
directly  tending  to  corroborate  his  testi- 
mony and  the  inferences  sought  to  be  raised 
were  capable  of  being  harmonized  with 
the  theory  of  innocence  as  of  guilt.  State 
V.  Pratt,  21  S.  D.  305,  112  N.  W.  152. 

1022.  One  who  has  no  connection  with  a 
larency  until  after  the  property  is  stolen 
and  in  possession  of  the  thief,  is  not  an  - 
accomplice,  within  the  provision  of  S.  D. 
Rev.  Crim.  Code,  §  364,  requiring  the  tes- 
timony of  an  accomplice  to  be  corroborated. 
State  V.  Phillips,  18  S.  D.  1,  98  N.  W.  171, 
5  A.  &  E.  Ann.  Cas.  760. 

1023.  Evidence  of  B.  on  a  trial  for  steal- 
ing a  horse  that  he  had  taken  it  from  the 
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herd  of  one  T,  that  thiB  was  done  at  the 
iiutaBce  of  the  accused,  who  was  to  pay 
110  therefor,  that  some  days  thereafter 
the  horse  came  into  the  possession  of  the 
tccused  and  was  shipped  to  one  M.  in  an 
adjoining  county,  the  description  in  the  in- 
formation being  the  same  as  that  given  by 
the  owner  of  the  horse,  and  such  testimony 
being  corroborated  by  other  testimony 
is  sufficient  to  establish  the  corpus  delicti. 
State  V.  Brandell,  —  S.  D.  — ,  129  N.  W. 
242. 

In  eaiea  of  sezval  orimes. 

1024.  In  a  prosecution  for  adultery,  the 
testimony  of  an  accomplice  was  sufficient- 
ly corroborated  where  another  witness  tes- 
tified tbat  the  defendant  during  the  course 
of  several  conversations  had  stated  that 
he  could  not  deny  that  he  was  the  father 
of  the  child,  and  it  was  shown  that  several 
other  of  the  state's  witnesses  had  been  in- 
troduced by  the  defendant  to  leave  the 
countty,  and  he  had  also  made  propositions 
of  settlement  State  v.  Walsh,  —  S.  D.  — , 
125  X.  W.  295. 

1025.  The  complaining  witness,  in  a  pros- 
ecution for  adultery,  is  sufficiently  corrob- 
orated to  satisfy  the  requirements  of  S. 
D.  Code  Crim.  Proc.  §  364,  by  evidence  that 
the  accused  was  a  married  man  and  that 
the  complaining  witness  resided  with  his 
family  on  a  farm;  that  after  it  was  dis- 
covered she  was  pregnant  accused  sent  her 
to  a  city,  bought  her  a  ticket  and  gave  her 
money  to  pay  her  expenses;  that  on  being 
arrested  he  stated  in  a  conversation  that 
he  had  been  fooling  with  the  hired  girl,  and 
stated  that  he  supposed  he  would  go  to  the 
"pen";  that  he  had  sent  the  girl  away,  his 
wife  bad  found  out  that  the  girl  had  had  a 
haby,  and  he  thought  best  to  tell  her  all 
about  it;  and  that  in  a  conversation  with 
the  sberitf  he  stated  that  when  he  had  left 
home  he  told  his  children  he  was  going 
away  never  to  return;  that  he  had  seen 
the  girl,  knew  something  was  up  and  had 
gone  to  a  nearby  city  to  obtain  a  lawyer. 
SUte  V.  Kruse,  —  S.  D.  — ,  123  N.  W.  71. 

1026.  Corroboration  of  the  prosecutrix 
is  not  necessary  to  convict  of  an  assualt 
with  intent  to  commit  a  rape,  where  no 
statute  or  rule  of  law  requiring.  State  v. 
Fnjita,  —  N.  D.  — ,  129  N.  W.  360. 

1027.  It  seems  that  the  testimony  of  the 
prosecutrix  in  a  trial  for  the  crime  of  stat- 
utory rape,  unless  the  statute  requires  it, 
need  not  be  corroborated,  and  a  conviction 
will  be  susteined  upon  the  uncorroborated 
testimony  of  such  a  prosecutrix.  State  v. 
Rash.  —  S.  D.  — ,  130  N.  W.  91. 

1028.  In  a  prosecution  of  a  father  for 
incest  with  his  daughter,  in  which  the 
father  was  convicted,  there  was  sufficient 
corroboration  of  the  accomplice,  under  S. 
D.  Rev.  Code  Crim.  Proc.  §  364,  by  testi- 
mony showing;  the  manner  in  which  the 
family  lived,  the  opportunities  for  the  com- 
mission of  the  crime,  the  payment  of  money 
by  the  accused  for  the  purpose  of  sending 
the^  child  away,  and  his  silence  when  com- 
plainant stated  to  a  third  person  in  his 
presence  that  accused  was  the  father  of  the 


child.    State   v.   Mungeon,   20   S.  D.  612, 
108"  N,  W.  S52. 

4.  Homicide. 

1029.  Where  the  evidence  in  a  trial  for 
murder  showed  that  the  defendant  and 
tne  deceased  were  wife  and  husband,  and 
that  for  some  time  previous  to  his  death 
he  had  abused  and  mistreated  her,  and  bad 
assault  her  and  threatened  to  kill  her, 
and  that  at  the  time  the  crime  was  com- 
mitted he  had  assaulted  her  and  was 
threatening  to  kill  her  and  had  knocked 
her  down  while  they  were  alone  in  the 
room  and  choked  her  every  time  she  at- 
tempted to  cry  for  help,  and  her  testimony 
as  to  self  defense  was  corroborated  by  the 
testimony  of  others  in  the  house  at  the 
time,  and  by  the  physicians  who  made  the 
examination  of  the  body  afterward,  such 
evidence  is  not  sufficient  to  sustain  a  ver- 
dict of  guilty  of  murder,  but  shows  a  justi- 
fiable homicide.  State  v.  Lepine,  21  S.  D. 
600,  113  N.  W.  1076. 

5  Larceny  and  Burglary. 

Varince  between  pleading  and  proof  as  to 
robbery,   see   infra,   1064,   1065. 

Larceny. 

1030.  The  non-consent  of  the  owner  to 
the  stealing  of  his  property  may  be  proved 
by  circumstantial  evidence  or  by  admissions 
or  confessions  of  the  accused.  State  t. 
Bjelkstrom,  20  S.  D.  1,  104  N.  W.  481. 

1031.  Evidence  of  the  prosecuting  wit- 
ness and  two  others  that  shortly  before 
the  theft  complained  of  such  complaining 
witness  had  two  $5  gold  pieces  and  that  he 
had  one  of  them  changed  and  that  the  sack 
stolen  had  $5  and  60  or  70  cents,  was  suffi- 
cient to  show  the  value  of  the  money  stolen. 
State  V.  Faulk,  22  S.  D.  183,  116  N.  W.  72. 

1032.-  A  conviction  for  larency  will  be 
sustained  where  there  is  substantial  evi- 
dence clearly  showing  that  defendant  aid- 
ed by  confederates'  took  the  money  from 
the  prosecuting  witness  while  on  a  train, 
and  returned  tlie  same  to  him  in  the  pres- 
ence of  others  after  he  had  accused  tnem. 
State  v.  Foster,  14  N.  D.  661,  105  N.  W. 
938. 

1033.  Evidence  of  a  complaining  witness 
that  while  in  a  saloon  he  felt  the  money 
being  token  from  his  pocket  and  that  he 
turned  around  and  seized  a  bystander  who 
proved  to  be  the  wrong  man  and  that  sub- 
sequently it  turned  out  to  be  the  defendant 
that  took  the  money  was  sufficient  proof 
of  the  non-consent  of  the  complaining  wit- 
ness to  the  taking  of  the  money.  State  v. 
Faulk,  22  S.  D.  183,  116  N.  W.  72. 

1034.  A  conviction  of  grand  larency  in 
stealing  four  hogs,  is  sustained  under  Rev. 
Pen.  Code,  §  608,  which  defines  grand  lar- 
ceny as  the  theft  of  property  exceeding  $20 
in  value,  though  only  two  hogs  conformed 
to  the  description  in  the  information  where 
the  evidence  showed  that  they  were  worth 
between  $12  and  $15  each.  State  v.  Mont- 
gomery, 17  S.  D.  500,  97  N.  W.  716. 
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1035.  Evidence  on  the  trial  of  an  indict- 
ment for  stealing  bogs  that  the.  hogs  were 
pregnant  and  "about  half  gone,"  is  suffi- 
cient under  an  indictment  alleging  that 
the  hogs  were  "heavy  with  pig,"  to  go  to 
the  jury  with  other  facts  tending  to  show 
that  the  property  stolen  was  the  property 
described  in  the  information.  State  v. 
Montgomery,  17  S.  D.  500,  97  N.  W.  716. 

1U30.  In  a  prosecution  for  larceny  of 
property  in  possession  of  an  agent,  the  fact 
that  it  was  taken  without  the  owner's  con- 
sent may  be  proved  by  evidence  that  it 
was  taken  from  the  possession  of  the  agent 
without  his  knowledge  or  consent,  and  by 
the  admissions  of  the  accused;  and  it  is 
unnecessary  to  call  the  owner  as  a  witness 
to  prove  the  fact  of  his  non-consent.  State 
V.  Bjelkstrom,  20  S.  D.  1,  104  N.  W.  481. 

1037.  Horse  stealing  was  sufficiently 
proved  where  the  evidence  showed  that  the 
prosecuting  witness  while  driving  a  herd 
of  horses  across  the  state,  had  lost  four 
of  them,  and  that  these  horses  had  ranged 
near  the  place  of  loss  for  almost  two  years, 
when  they  disappeared  and  never  returned 
to  the  country,  and  shortly  after  this  the  ac- 
cused was  seen  going  toward  a  village,  as  he 
told  a  neighbor,  and  at  the  same  time  some 
one  was  driving  a  number  of  loose  horses 
toward  the  same  village;  and  where  another 
person  saw  a  laborer  on  the  ranch  of  the 
accused  driving  .four  horses  away,  and 
shortly  afterward  a  sheriff  in  Nebraska 
took  the  horses  away  from  the  laborer,  and 
at  a  former  trial  the  defendant  had  stated 
that  he  had  gone  to  the  village  the  same 
day  that  the  laborer  did,  and  that  he  had 
described  the  horses  claiming  that  one  of 
the  brands  on  them  was  his,  and  he  had 
forwarded  an  authorization  to  Nebraska 
to  sell  the  horses  as  his  propertv.  State 
v.  Glover,  21  S.  D.  465,  113  N.  W."625. 
Burglary. 

1038.  A  conviction  for  entering  a  rail- 
road car  with  intent  to  steal  will  be  sus- 
tained against  the  objection  that  the  evi- 
dence is  insufficient  to  show  a  burglary, 
the  verdict  amountint;  to  an  acquittal  of 
burglarv.  State  v.  Tough,  12  N.  D.  425, 
96    N.  W.  1025. 

1039.  Circumstantial  evidence  that  ac- 
cused knew  the  premises,  was  found  to 
possess  the  recently  stolen  money,  that 
entry  under  the  house  and  through  an 
inside  cellar  way  had  apparently  been 
made  and  the  door  probably  unlocked  or 
opened  was  sufficient  to  prove  a  breaking 
and  entering  bv  accused.  State  v.  Vierck, 
23  S.  D.  166,  120  N.  W.  1098. 

6.  Embezzlement. 

1040.  While  the  books  kept  by  a  deputy 
in  the  county  treasurer's  office,  would  he 
competent  evidence  to  show  that  the 
county  had  not  received  credit  for  certain 
funds  received  by  him,  the  force  of  such 
evidence  is  destroyed  by  proof  that  the  coun- 
ty actually  received  credit  for  such  funds 
upon  the  books  of  the  bank,  which  was  the 


depositary  of  the  county  funds.    State   v. 
Paulson,  —  S.  D.  — ,  129  N.  W.  558. 

1041.  Where  the  evidence  failed  to  show 
that  there  had  been  any  shortage  in  the 
funds  turned  over  by  the  county  treasurer 
to  his  successor,  the  same  figures  were 
shown  by  the  examination  of  the  public 
examiner,  as  were  shown  by  the  statement 
of  money  so  turned  over,  and  the  money 
claimed  to  have  been  embezzled  was  cred- 
ited to  the  county  on  the  books  of  the  bank, 
though  not  upon  the  auditor's  books,  and 
it  does  not  appear  that  the  deputy-auditor 
ever  withdrew  any  money  from  the  bank, 
it  was  insufficient  to  sustain  a  conviction 
of  the  deputy  auditor  for  embezzling  such 
fund.  State  v.  Paulson,  —  S.  D.  — ,  129 
N.  W.  568. 

7.  Sexual  Crimea. 

Bastardy,  see  supra,  977-979. 

Weight     of     accomplice's     testimony,     see 

supra,  1024-1028. 
Bape. 
Weight     of     accomplice's     testimony,     see 

supra,  1026,  1027. 

1042.  A  verdict  finding  accused  guilty 
of  rape  in  the  first  degree  will  not  be  up- 
held where  the  evidence  failed  to  show  that 
the  prosecutrix  had  suflered  any  bruises, 
scratches  or  other  evidence  of  resistance 
and  where  she  admitted  that  the  accused 
had  come  into  her  room  on  several  occa- 
sions after  the  alleged  rape  and  had  got 
into  bed  with  her.  State  v.  Rhoades,  17 
N.  D.  579,  118  N.  W.  233. 

1043.  Evidence  which  shows  that  the  de- 
fendant in  a  trial  for  an  assault  with  in- 
tent to  commit  rape,  took  indecent  liber- 
ties with  the  person  of  the  complainant, 
who  was  under  the  age  of  eighteen  years, 
is  sufficient  to  sustain  a  verdict  of  guilty 
though  it  is  not  shown  whether  done  with 
or  without  her  consent.  State  v.  Allison, 
—  S.  D.  — ,  124  N.  W.  747. 

1044.  A  verdict  of  guilty  of  the  crime  of 
statutory  rape  is  sustained  where  testimony 
of  prosecutrix  was  sufficient  to  prove  the 
crime  and  it  was  corroborated  by  circum- 
stances which  the  defendant  failed  to  prop- 
erly explain,  such  as  his  leaving  the  country 
after  having  some  difficulty  with  the  uncle 
of  the  prosecutrix,  and  that  he  had  been 
notified  of  the  pending  prosecution  the 
evening  before  he  left,  and  that  he  was  with 
the  prosecutrix  on  the  evening  of  the  al- 
leged offense,  and  that  the  prosecutrix  had 
had  sexual  intercourse  with  some  one. 
State  V.  Rash,  —  S.  D.  — ,  130  N.  W.  91. 

8.  Sale   of   Liquor;    Disorderly   Bouse. 

Variance  hetween  pleading  and  proof  as  to, 
see  infra,  1067,  1068. 

1045.  S.  D.  Laws  1903,  chap.  164,  per- 
mitting the  introduction  of  evidence  as  to 
the  reputation  of  the  house  in  a  prose- 
cution for  keeping  a  house  of  ill  fame  is 
merely  cumulative  and  does  not  preclude 
conviction    upon  proof  of   other    facts  and 
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■.■iremusUnces  sufficient  to  satisfy  the  jury. 
State  T.  Cambron,  20  8.  D.  282,  105  N.  W. 
HI. 

1046.  On  a  prosecution  for  the  mainte- 
Banoe  of  a  common  liquor  nuisance  evidence 
of  the  delivery  of  beer  at  the  place  de- 
scribed in  the  information;  the  residence 
of  the  defendant  at  such  place ;  the  congre- 
gating of  people  at  such  place,  the  owner- 
ship of  defendant  and  the  sale  by  him  of 
liquor  at  such  place  was  sufficient  to  sus- 
tain a  conviction.  State  v.  Tracy,  —  N. 
D.  — ,  129  N.  W.  1033. 

1047.  Evidence  in  the  nature  of  positive 
testimony  that  defendant  was  the  keeper  of 
a  place,  where  intoxicating  liquors  were  sold, 
on  a  certain  date  and  that  he  received  the 
purchase  money  for  the  liquor  was  suffi- 
cient to  sustain  a  verdict  that  defendant 
was  guilty  of  unlawfully  keeping  a  place 
where  intoxicating  liquor  was  sold.  State 
T.  Winney,  —  N.  D.  — ,   128  N.  W.  680. 

1048.  The  particular  place  where  liquor 
was  kept  or  sold  could  only  be  adjudged 
a  nuisance  and  abated  upon  its  being  par- 
ticularly identified  in  the  proofs  so  that 
the  decree  for  its  abatement  could  point 
out  the  identical  place  without  interfering 
with  the  rights  of  others.  State  ex  rel. 
Kelly  V.  Nelson,  13  N.  D.  122,  99  N.  W. 
1077. 

Oa  Suaday. 

1049.  The  unexplained  fact  of  a  saloon 
being  open  on  Sunday,  in  violation  of  S.  D. 
Rev.  Pol.  Code,  §  2847,  requiring  saloons 
to  be  closed  on  that  day,  is  sufficient  to 
sustain  a  conviction  therefor,  being  con- 
sistent with  no  reasonable  liypothesis  of 
innocence.  State  v.  Grant,  20  S.  D.  164, 
105  N.  W.  97,  11  A.  &  E.  Ann.  Cas.  1017. 

9.  Other  Cases. 

Contempt. 

See  also   supra,    1015. 

1050.  A  conviction  for  contempt  for  a 
violation  of  an  injunctional  order  is  sus- 
tained by  the  evidence  where  the  defend- 
ant's testimony  that  she  had  nothing  to  do 
with  the  acts  constituting  the  violation, 
is  overcome  by  other  testimony,  and  it  is 
clearly  shown  that  she  permitted  the  acts 
after  the  injunction  had  been  served.  State 
V.  Harris,  14  N.  D.  501,  105  N.  W.  621. 
Asssolt. 

Proof  beyond  reasonable  doubt,  see  supra, 

1016. 
See  also  supra,  1016. 

1051.  Evidence  that  defendant  pointed 
a  loaded  revolver  at  complaining  witness 
for  the  purpose  of  frightening  him  into 
complying  with  his  demands  is  sufficient  to 
sustain  a  verdict  of  assault.  State  v. 
Cruickshank,  13  N.  D.  337,  100  N.  W.  697. 
OftMbUns. 

1052.  Evidence  that  gambling  was  going 
on  in  a  room  and  that  defendants  had 
charge  of  the  room  and  the  keys  to  the 
card  and  chip  racks  which  evidence  was 
uncontradicted  was  sufficient  to  sustain  a 
verdict  of  operating  a  gambling  resort  in 
violation  of  statute.    State  v.  Chase.  17  N. 


,D.  429,  117  N.  W.  637,  17  A.  4  E.  Ann. 
I  Cas.  520. 
'  Perjnry. 

1063.  Where  the  only  evidence  in  a  trial 
for  perjury  was  that  of  a  person  convicted 
at  the  trial  when  the  perjured  testimony 
was  alleged  to  have  been  given,  and  in 
whose  behalf  it  was  given,  and  that  of 
other  witnesses  whose  credibility  was 
doubtful  for  various  reasons,  and  the  mo- 
tive of  the  former  in  giving  the  testimony 
was  to  secure  his  own  release,  the  evidence 
was  insufficient  to  sustain  a  conviction  for 
perjury,  especial  where  the  inferences 
raised  were  capable  of  being  harmonized 
with  the  theory  of  innocence  as  well  as 
guilt.  State  v.  Pratt,  21  S.  D.  308,  112 
N.  W.  152. 
False  report  to  bank  ezamlmer. 

1054.  While  the  prosecution  of  one  ac- 
cused of  making  a  false  report  to  the  bank 
examiner  is  not  obliged  to  show  what  par- 
ticular motive  prompted  the  accused  to 
make  such  a  report,  proof  of  its  intentional 
falsity  seems  essential  to  a  conviction,  un- 
der S.  D.  Laws  1903,  chap.  79,  §  26,  pen- 
alizing in  the  making  of  such  a  report  "with 
intent  to  deceive."  State  v.  Jackson,  20 
S.  D.  305,  105  N.  W.  742. 


i 


XII.  Vabiance. 
a.  In  Civil  Cases, 


Admissibility  under  pleading,  see  supra, 
X.  o. 

Applicability  of  doctrine  of  election  of  rem- 
edies to  new  trial  because  of,  see  Ac- 
tion or  Suit,  30. 

As  ground  for  dismissal  of  action,  see  Ac- 
tion or  Suit,  149. 

Conclusiveness  of  decision  as  to,  on  prior 
appeal,  see  Appeal  and  Error,  1178. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  VII.  k,  3,  e. 

Variance  as  ground  for  upholding  judgment 
notwithstanding  verdict,  see  Judg- 
ment, 37. 

1055.  Under  N.  D.  Rev.  Codes  1899,  § 
5203,  a  variance  in  a  civil  action  is  not  ma- 
terial unless  it  has  actually  misled  the  ad- 
verse party  to  his  prejudice  in  maintain- 
ing his  action  or  defense.  Robertson  v. 
Moses,  15  N.  D.  351,  108  N.  W.  788. 

1056.  A  variance  between  the  allegations 
of  the  complaint  and  the  proof  is  not  ma- 
terial under  S.  D.  Rev.  Code  Civ.  Proc. 
§  146,  where  it  does  not  appear  that  th«> 
variance  actually  misled  the  defendant  in 
making  his  defense  upon  the  merits.  Wood- 
ford V.  Kellcy,  18  S.  D.  615,  101  N.  W.  1069. 

1057.  Where  a  chattel  mortgage  described 
property  as  "One  bald-faced  mare  6  years 
old,  weight  about  1,400  •  •  •  One 
black  mare  7  years  old,  weight  1,200  •  •  • 
All  of  said  property  being  possession  of 
mortgagor  in  M.  county,  free  from  all  in- 
ciunbrance"  there  was  not  a  material  con- 
flict  in    the    description    M'here    a   witnes.s 
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in  gin  action  to  recover  possession  testifies 
that  the  bald-faced  mare  had  "two  white 
hind  feet,  roanish  color  and  white  hair 
scattered"  and  in  his  oninion  "weighed  be- 
tween 14  and  15  hundred  pounds,  where 
the  undisputed  evidence  plainly  showed  that 
she  was  the  identical  mare  described  in  the 
mortgage  and  taken  from  the  actual  pos- 
session of  the  owner  by  tue  defendant;  nor 
did  testimony  that  "the  other  mare  was 
black  with  a  star  in  her  forehead  about 
seven  years  old  and  weighed  about  1,300" 
amount  to  a  substantial  variance  from  the 
mortgage;  the  evidence  confessedly  showing 
that  the  mortgagor  had  no  other  mares 
answering  the  description  in  any  material 
respect.  Longerbeam  v.  Huston,  20  8.  D. 
254,  105  N.  W.  743. 

Bights   in   real   property. 

1058.  In  an  action  brought  to  establish 
plaintiff's  ownership  of  land,  and  to  prevent 
a  conveyance  thereof  by  a  defendant  ap- 
parently clothed  with  an  absolute  titte, 
which  the  complaint  alleges  the  defendant 
holds  as  security  only  for  a  debt,  proof  that 
the  defendant's  apparent  title  is  a  mere 
passive  trust  is  not  such  a  variance  as  to 
constitute  a  failure  of  proof.  Ilalloran  v. 
Hohnes,  13  N.  D.  411,  101  N.  W.  310. 
Gontraots. 

1059.  In  an  action  to  recover  on  an  al- 
leged warranty  in  a  sale  of  bank  stock  the 
complaint  alleged  that  the  defendants  guar- 
anteed the  actual  value  of  the  stock,  but 
proof  on  which  the  court's  findings  were 
based,  was  that  they  guaranteed  its  value 
when  estimated  in  a  particular  manner, 
upon  which  the  parties  had  agreed.  Held: 
not  a  material  variance.  Robertson  v. 
Moses,  15  N.  D.  351,  108  N.  W.  788. 

1060.  Where  in  an  action  to  recover  com- 
missions for  the  sale  of  land  it  was  al- 
leged that  the  defendant  had  sold  his  land 
to  another  person,  through  the  agency  of 
the  plaintiff  thereby  entitling  him  to  com- 
missions and  the  proof  showeo  that  the 
defendant  had  exchanged  lands  with  the 
other,  though  done  through  the  plaintiff's 
agency,  there  was  a  fatal  variance.  Steere 
V.  Gingery,  21  S.  D.  183,  110  N.  W.  774. 

1061.  Under  a  complaint,  in  an  action 
for  an  accounting,  alleging  that  on  a  cer- 
tain date  plaintiff  had  in  his  possession 
property  belonging  to  defendant  and  that 
as  agent  of  defendant  he  sold  such  proper- 
ty, and  that  an  agreement  existed  that 
whatever  was  received  over  a  certain 
amount  was  to  go  to  plaintiff  as  commis- 
sion, the  receipt  of  evidence  that  the  sale 
was  made  independent  of  the  agency  con- 
tract and  as  plaintiff's  own  property  was 
not  a  material  variance  where  the  court 
decided  the  case  on  the  theory  that  de- 
fendant was  the  technical  owner  of  the 
machine  when  sold,  the  title  being  still  in 
defendant.  Malonev  v.  Gelser  Mfg.  Co.  17 
N.  D.  195,  115  N."W.  669. 

1062.  In  an  action  for  services  rendered 
in  the  collection  of  notes  for  the  defendant 
me  contention  that  the  undisputed  evidence 
shows  a  different  transaction  from  that  set ' 


out  in  the  complaint  in  that  it  fails  to 
show  a  collection  of  the  money  due  on  the 
notes  or  that  plaintiff  secured  a  cancela- 
tion of  the  same,  is  immaterial  where  the 
evidence  showed  that  the  acts  of  the  plain- 
tiff secured  to  the  defendant  the  amount 
due  him  upon  the  notes.  Koch  v.  Lunschen, 
22  S,  D.  220,  116  N.  W.  1124. 
Peraonal  lajnrle*. 

1063.  Where  plaintiff  In  an  action  for 
injury  by  collision  at  a  railroad  crossing 
did  hot  allege  in  her  complaint  whether 
she  jumped  or  was  thrown  out,  her  testi- 
mony that  she  was  thrown  out  while  pre- 
paring to  jtmip  does  not  prevent  a  recovery 
on  the  theory  that  she  was  injured  by  jump- 
ing out,  where  the  proof  of  the  collision 
and  that  she  alighted  on  the  ground  violent- 
ly and  was  injured  is  not  disputed.  North- 
ern P.  R.  Co.  V.  Vidal,  —  C.  C.  A.  — ,  184 
Fed.  707. 

b.  In   Criminal   Cases. 

Evidence    admissible    under    pleading,    see 

supra.  769-773,  788. 
Prejudicial    error    as    to,    see   Appeal    and 

Error,  925. 

1064.  Although  an  information  for  ;rob- 
bery  alleges  the  taking  of  several  articles, 
it  is  sufficient  to  prove  the  taking  of  some 
of  them.  State  v.  Sanders,  14  N.  D.  203, 
103  N.  W.  419. 

1065.  Proof  that  a  robbery  was  accom- 
plished by  both  force  and  fear  is  not  a 
variance  from  an  information  that  alleges 
that  the  taking  was  accomplished  by  fear. 
State  V.  Sanders,  14  N.  D.  203,  103  N.  W. 

419. 

1066.  There  is  no  fatal  variance  between 
the  proof  and  the  allegation  in  an  informa- 
tion for  perjury,  where  the  proof  showed 
that  the  oath  was  administered  in  open 
court  by  the  clerk  of  the  court  while  the 
information  alleged  that  the  accused  was 
sworn  by  the  court.  State  v.  Pratt,  21  S. 
D.  305,  112  N.  W.  162. 

1067.  An  accused  cannot  be  convicted  for 
unlawfully  selling  intoxicating  liquors  at 
retail  to  one  person  under  an  indictment 
charging  him  with  having  unlawfully  sold 
such  liquors  to  several  persons  jointly. 
State  V.  Williams,  20  S.  D.  492,  107  N. 
W.  830. 

1068.  Where  the  information  alleges  that 
the  accused  kept  and  maintained  a  liquor 
nuisance  in  a  certain  described  building  on 
a  specifically  described  tract  of  land,  it  is 
error  to  instruct  the  jury  that  he  may  be 
convicted  if  shown  to  have  committed  that 
offense  at  any  other  place  within  the  county, 
notwithstanding  the  specific  allegation  of 
the  information.  State  v.  O'Neal,  —  N. 
D.  — ,  124  N.  W.  68. 

1069.  A  declaration  on  a  scire  facias  on 
a  forfeited  recognizance  alleging  that  de- 
fendants appeared  before  the  United  States 
district  court  and  entered  into  the  recogni- 
zance on  "July  6,  1904,"  which  was  the 
date  when  the  recognizance  was  entered 
into,   is   not   fatally  variant   from  the    re- 
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cognizance  which  was  acknowledged  before 
a  notary  public  who,  by  a  clerical  error 
certiiied  that  the  sureties  appeared  before 
him  "July  6,  1894."  Hollister  v.  United 
States,  76  C.  C.  A.  337,  145  Fed.  773. 

1070.  A  condition, in  a  recognizance  that 
the  principal  should  be  and  appear  at  "the 
next  term  of  court  of  the  United  States 
to  be  holden  at  Sioux  Falls,  South  Dakota, 
in  and  for  the  judicial  district  of  South 
Dakota,"    is    not    fatally    variant    from    a 

Jdeclaration  on  such  recognizance  after  for- 
'feiture  that  such  principal  was  to  appear 
before  "our  district  court  of  the  United 
States  ...  at  the  next  term  of  United 
States  district  court  to  be  held  in  the  court 
room  in  the  Federal  building  at  Sioux  Falls, 
to  wit,  on  Tuesday  October  18,  1904." 
Hollister  v.  United  SUtes,  76  C.  C.  A.  337, 
145  Fed.  773. 
As  to  owneraliip. 

1071.  Where  the  property  alleged  to  be 
stolen  was  described  in  the  information  as 

•four  horses"  of  the  value  of  $300,  and 
the  evidence  disclosed  the  taking  of  four 
geldings,  of  the  value  of  $300,  such  a  vari- 
ance was  not  fatal,  although  S.  D.  Rev. 
Pen.  Code  §§  605,  607,  608  mentions  other 
specific  animals  of  the  horse  kind  with 
•horses."  State  v.  Matejousky,  22  S.  D. 
30,  115  N.  W.  96. 

Name. 

1072.  There  is  not  a  fatal  variance  be- 
tween an  allegation  of  an  indictment  that 
•Thomaa  Watson"  is  the  owner  of  the  stol- 
en property,  and  evidence  that  "Thomas 
Wasson"  was  the  owner.  State  v.  Holburn, 
23  S.  D.  209,  121  N.  W.  100. 

1073.  In  a  prosecution  for  embezzlement 
of  a  certain  check,  the  information  de- 
scribed the  check  as  drawn  by  "Stromen 
Bros."  to  "Bovey-Shute  Lumber  Company," 
while  the  proof  disclosed  that  the  same 
was  drawn  by  "Stromen  Bros.,  by  Ed.  T. 
Stromen,  by  A.  T.  Stromen,"  to  "Bove- 
Shant  Lumber  Company."  Held,  that  the 
variance  was  immaterial.  State  v.  Laiechelt, 
18  N.  D.  88,  118  N.  W.  240. 


XIII.  EorroBiAL  Notes. 

J«dl«l«I  notice. 

Judicial    notice. 

89  Am.  Dec.  663;  13  Am.  St.  Rep.  738. 

Judicial  notice  of  court's  own  records  in 
other  actions.  11  L.R.A.(N.S.)  616;  29 
L.R.A.(N.S.)   905. 

Facts  of  which  courts  will  take  judicial 
notice.  124    Am.   St.    Rep.    21. 

Judicial  notice  of  previous  proceedings 
in  cause.  40  Am.  St.  Rep.  60. 

Judicial  notice  of  decree,  in  proceeding 
to  punish  violation  as  contempt. 

24  L.R.A.(N.S.)   404. 

Judicial  notice  of  localities  and  bounda- 
ries. 82  Am.  St.  Rep.  439. 

Judicial  notice  of  intoxicating  character 
of  mixed  drink.  19  L.R.A.(N.S.)   848. 

Preramptlem    and    bnrden    of    proof, 
generally. 

Presumptions.  32  Am.  St.  Rep.  364. 

Supp.  Dak.  Dig.— 29. 


Burden  of  proof.        16  Am.  St.  Rep.  439. 
Burden   of  proof  on   plea  of  statute  of 
limitations.  81  Am.  Dec.  725. 

Burden  of  proof  in  quo  warranto. 

100  Am.  Dec.  268. 
Burden  of  proof  in  election  contest. 

19  Am.  St.  Rep.  567. 
Burden   of  proof  as   between   connecting 
carriers.  101  Am.  St.  Rep.  392. 

Burden  of  proving  self-defense. 

18  Am.  St.  Rep.  102. 
Burden  of  proof  as  to  phvsician's  license 
in  suit  for  services.        8  L.R.A.(N.S.)  1238. 
Burden  of  proof  in  suit   for   failure   to 
execute  process.  3  L.R.A.(N.S.)   420. 

Presumption    as    to    jurisdiction    where 
record  shows  defect.       1  L.R.A.(N.S.)   740. 
Necessity   of    proving   person    bore    both 
real  name  and  alias  as  stated  in  indictment. 
30  L.R.A.(N.S.)    134. 
Presumption  and  judicial  notice  of  laws. 
11   Am.  Dec.   781. 
How  case  determined   when   proper   for- 
eign law  not  proved.  67  L.R.A.  33. 

Premimptlon    and    burden    of    proof 
ooncemlng  persons. 

Presumption  of  citizenship  from  resi- 
dence. 8  L.R.A.(N.S.)   1245. 

Identity  of  name  as  evidence  of  identity 
of  person  in  criminal  cases. 

4  L.R.A.(N.S.)   639. 

Whether  fact  that  name  on  bill  or  note 
below  signature  of  another  obligor  is  that 
of  a  partnership  raises  a  presumption  that 
it  is  surety  only.  10  L.R.A.(N.S.)  426. 

Presumption  flowing  from  marriage  cere- 
mony. 16  L.R.A.(N.S.)    98. 

Presumption  as  to  validity  of  former 
marriage  in  prosecution  for  bigamy. 

9  L.R.A.(N.S.)   1036. 

Burden  of  proving  and  sufficiency  of  evi- 
dence of  terminatioil  of  former  marriage. 
89  Am.  St.  Rep.  198. 

Presumption  of  undue  influence. 

21  Am.  St.  Rep.  94. 

Character  of  presumption  as  to  undue 
influence  in  gift  or  bequest  to  mistress. 

II  L.R.A.(N.S.)   664. 

Presumption  of  death. 

92  Am.  Dec.  704;   104  Am.  St.  Rep.  199. 

Necessity  of  inquiry  to  raise  presumption 
of  death  from  seven  years'  absence. 
2  L.R.A.(N.S.)    809;   28   L.R.A.(N.S.)    172. 

Time  of  death  of  one  presumed  dead 
after  seven  years'  absence. 

26  L.R.A.(N.S.)    394. 

Presumption  of  survivorship  when  death 
results  from  some  catastrophe. 

41  Am.  Dec.  522. 

Presumption  and  burden  of  proof  as  to 
capacity  of  minor  servant  to  comprehend 
and  avoid  danger.        29  L.R.A.(N.S.)   487. 

Presumption  of  malice  from  killing. 

4  L.R.A.(N.S.)   934. 

When  malice  inferrable  in  action  for  ma- 
licious prosecution.        9  L.R.A.(N.S.)  1087. 

Necessity  of  proving  malice  and  want  of 
probable  cause  in  action  for  fal^^e  imprison- 
ment. 28  Am.  St.  Rep.  141. 

Inference,  from  publication  alone,  of 
malice  which  will  preclude  qualified  privi- 
lege. 12  L.R.A.(N.S.)  91. 
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Privileeed  occasion;  burden  of  showing 
good  faith  and  probable  cause. 

3  L.R.A.(N.S.)    896. 

Presumption  as  to  good  faith  of  subse- 
quent purchaser.  17  Am.  St.  Rep.  288. 

Burden  of  proof  as  to  bona  itdes  of 
transferee  of  warehouse  receipts  for  prop- 
erty secured  by  fraud.   ]0  L.R.A.(N.S.)  801. 

Whether  presumption  of  fraud  flowing 
from  retention  of  chattel  by  vendor  may  be 
overcome.  24  L.R.A.(N.S.)   1127. 

Whether  fact  that  negotiable  instrument 
was,  contrary  to  agreement,  transferred  be- 
fore happening  of  a  certain  contingency, 
imposes  burden  of  showing  bona  fides  upon 
holder.  22  L.R.A.(N.S.)   718. 

Presumption  of  attorney's  authority  to 
appear  for  party  whom  he  assumes  to  rep- 
resent. 126  Am.  St.  Rep.  39. 

Presumption  as  to  authority  to  place 
building  on  another's  land. 

9  L.R.A.(N.S.)    603. 

Presumption  that  contract  within  powers 
of  corporation  is  within  authority  of  presi- 
dent. 7  L.R.A.(N.S.)    376. 

Burden  of  proof  as  to  authority  for  ar- 
rest in  action  for  false  imprisonment. 

10    L.R.A.(N.S.)     303. 

Presumption   of   continuance   of    agency. 

1  L.R.A.(N.S.)    891. 
Presmuptlon  and  burden  of  proof  a* 

to  BeKllKonoe. 
Relation  of  res  ipsa  loquitur  to  burden 
of  proof.  16  L.R.A.(N.S.)   527. 

Presumption  of  exercise  of  care. 

116  Am.  St.  Rep.  109. 
Presumption  of  negligence   from   injury. 

6  Am.   St.   Rep.   792. 
Accident  as  evidence  of  negligence. 

20  Am.  St.  Rep.  490. 
Applicability  of  res  ipsa  loquitur  in  ab- 
sence of  contractual  relations. 

6  L.R.A.(N.S.)    800. 
Presumption  of  negligence  from  happen- 
ing of  accident  causing  personal  injuries. 

113  Am.  St.  Rep.  987. 

Presumption  of  negligence  from  injury  to 
passenger.  13  L.R.A.(N.S.)  601;  29  L.R.A. 
(N.S.)  808;  62  Am.  Dec.  680. 

Presumption  of  carrier's  negligence  from 
accident.  30  Am.  St.  Rep.  736. 

Presumption  and  burden  of  proof  as  to 
carrier's  negligence  when  passenger  is  in- 
jured bv  collision  with  vehicle  under  con- 
trol of  third  person.  68  L.R.A.  799. 

Res  ipsa  loquitur  as  applied  to  jolts  or 
jerks  causing  injury  to  paSsenfters. 

7  L.R.A.(N.S.)    1076. 
Presumption  of  negligence  from  injury  to 

passenger  by  collision  of  -car  with  vehicle 
not  under  carrier's  control. 

2  L.R.A.(N.S.)  725. 
Application  of  res  ipsa  loquitur  to  injury 

to  passenger  from  disorder  of  electrical  ap- 
pliances. 

2  L.R.A.(N.S.)  836;  12  L.R.A.(N.S.)  760. 

Presumption  of  negligence  from  injury  to 
passenger  by  missile  from  outside. 

7  L.R.A.(N.S.)    231. 
Burden  of  proof  as  to  contributory  negli- 
gence of  passenger.  62  Am.  Dec.  686. 


Burden  of  proof  as  to  negligence  of  car- 
rier holding  as  warehouseman. 

22  L.R.A.(N.S.)   975. 
Burden  of  proof  when  defense  in  action 
for  loss  or  injury  to  goods  during  carriage 
is  act  of  God  or  vis  major. 

29  L.K.A.(N.S.)  663. 
Presumption  of  care  of  person  killed  at 
railroad  crossing.  4  L.R.A.(N.S.)   344. 

Presumption  of  due  care  by  person  whose 
death  was  unwitnessed,  as  preventing  non- 
suit. 11  L.R.A.(N.S.)    844. 
Whether  negligence  inferrable  from  mere 
fact  that  horse  runs  away. 

23   L.R.A.(N.S.)    171. 
Presumption   of   negligence    from    setting 
of  fire  by  locomotive  as  necessarily  making 
negligence  question  for  jury. 

5   L.R.A.(N.S.)    99. 
Applicability  of  res  ipsa  loquitur  to  in- 
jury on  highway  due  to  disordered  electrical 
appliances.  22  L.R..\.(N.S.)   1178. 

Applicability  of  res  ipsa  loquitur  to  in- 
jury on  private  property  due  to  disordered 
electric  appliances.  22  L.R.A.(N.S.)  1183. 
Unexplained  presence  of  child  non  sui 
juris  in  place  of  danger  as  prima  facie 
evidence  of  parent's  negligence. 

16  L.R.A.(N.S.)   395. 
Res  ipsa  loquitur  in  action  for  injuries- 
from   defects   in   articles   manufactured   or 
sold.  28   L.R.A.(N.S.)    949. 

Applicability  of  res  ipsa  loquitur  to  cav- 
ing in  or  sinking  of  surface  of  street. 

23  L.R.A.(N.R.i   1022. 

Res   ipsa  loquitur  as  between   innkeeper 

and  guest.  20  L.R.A.(N.S.)    1027. 

Res  ipsa  loquitur  as  betweeii  storekeeper 

ahd  ciisiDmer.  16  L.R.A.(N.S.)  93U 

Res  ipsa  loquitur,  as  between  master  and 

SGrvsmt 

6  L.R.A.(N.S.)    337;   16  L.R.A.(N.S.)   214. 
Presumption  of  negligence  of  master  from 
unexplained  starting  of  machinery  injuring 
servant.  1   L.R.A.(N.S.)   298. 

Applicability,  as  between  master  and  ser- 
vant, of  maxim.  Res  ipsa  loquitur,  to  fall 
of  bridge.  28  L.R.A.(N.S.)   591. 

Applicability,  as  between  master  and  ser- 
vant, of  maxim.  Res  ipsa  loquitur,  to  fall 
of   scaffold.  28   L.R.A.(N.S.)    586. 

Inference  as  to  breach  of  duty  to  employ 
or  retain  none  but  competent  servants,  from 
fact  of  incompetence.    20  L.R.A.(N.S.)  .•J22. 
PreanmptioB  and  burden  of  proof  as 
to   rights.  Instruments,   eontraots, 
and  property. 
Presumption    of    gratuitous    services    by 
relations.  133  Am.  St.  Rep.  250. 

Burden  of  proof  as  to  bona  fide  owner- 
ship. 11   Am.  St.  Rep.   323. 
Presumption  of  fraud   from  relationship 
of  parties  to  conveyance. 

7  Am.  St.  Rep.  88. 
Burden  of  proof  as  to  payment  of  value 
by,  or  notice  of  fraud  to,  subvendec  of 
chattels,  when  original  seller  seeks  to  re- 
scind for  fraud.  8  L.R.A.lN.S.)  448. 
Burden  of  showing  use  upon  which  ease- 
ment by  prescription  is  claimed  was  per- 
missive.                          8  L.R.A.(N.S.)    149, 
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Presumption  of  ouster  of  one  tenant  in 
common  from  long-continued  undisturbed 
possession  of  another. 

10  L.R.A  (N.S.)    185. 
Failure  to  maintain  easement  as  raising 

presumption    of    abandonment. 

2  L.R.A.(N.S.)    832. 
Whether  claimant  of  land  must  show  it 
is  not  included  within  exceptions  from  con- 
veyance on  which  he  relies. 

5  L.R.A.(N.S.)    156. 

Burden  of  proving  want  of  consideration. 

135  Am.  St.  Rep.  763. 

Presumption    that   voluntary   conveyance 

is  in  fraud  of  creditors. 

119  Am.  St.  Rep.  556. 
Burden   of  proof  as   to   fraudulent   con- 
veyances. 11  Am.  St.  Rep.  758. 
Burden  of  explaining  erasures  or  altera- 
tions of  will.  17  L.R.A.(N.S.)    184. 
Presumption    as    to   alteration    of    type- 
written  instrument  made   irf  duplicate. 

18  L.R.A.(N.S.)   680. 
Presumption  of  payment   from   lapse  of 
time.  18  Am.  St.  Rep.  879. 

Beat  and  seoomdary  eTldeace. 
Ballots  as  best  evidence  of  votes  cast. 

11  Am.  St.  Rep.  798. 
Secondary  evidence  to  identify  record  of 

justice  of  peace.  2  L.R.A. (N.S.)    652. 

Right  to  invoke  against  estate  of  decedent 

or   persons   claiming   thereunder    statutory 

rule    excluding    testimony    of    transaction 

with  deceased  person  by  party  in  interest. 

5  L.R.A.(N.S.)    1009. 

Admissibility  of  copy  of  deed. 

76  Am.  Dec.  665. 
Admissibility  in  evidence  of  copies  of  rec- 
ords of  other  states.      5  L.R.A.(N.S.)  938. 
Copies     of     documents     by     mechanical 
means,  as  originals.     12  L.R.A.(N.S.)   343. 
DocnmentarT  evldeBOe. 
Books  of  account  as  evidence. 

16  Am.  Dec.  191. 
Admissibility  of  account  books  in  evi- 
dence in  case  of  loans  or  payments  by  party 
whose  books  offered.  2  L.R.A.(N.S.)  401. 
Admissibility  in  evidence  against  third 
person  of  books,  reports  and  the  like  other 
than  books  of  account. 

125  Am.  St.  Rep.  942. 
Medical  and  scientific  works  as  evidence 
and  authority  in  courts  of  law. 

59  Am.  Dec.  180. 
L^slative  journals  as  evidence. 

51  Am.  Dec.  617. 
Protest  as  evidence.  96  Am.  Dec.  602. 

Newspaper  reports  as  evidence. 

90  Am.  Dec.  258. 
Newspaper    quotations    as    evidence    of 
value.  16  L.R.A.(N.S.)  758. 

Admissibility  of  civil  judgment  in  crim- 
inal prosecution.  26  L.R.A. (N.S.)   461. 
Authentication  of  foreign  judgment. 

82  Am.  Dec.  411. 
Admissibility  in  evidence  of  officer's  re- 
turn. 129  Am.  St.  Rep.  84S. 
Admissibility  of  reports  by  agent  or  em- 
ployee to  prove  fact  in  issue. 

25  L.R.A.(N.S.)   930. 


Train  dispatcher's  record  as  evidence. 

3  L.R.A.(N.S.)   1190. 

Admissibility  of  schedules  filed  in  Fed- 
eral bankruptcy  proceedings  in  prosecution 
against  bankrupt  for  concealment  of  prop- 
erty. 18  L.R.A.(N.S.)  1194. 

Effect  of  corporate  seal  as  evidence. 

64  Am.  St.  Rep.  260. 

Effect  of  receipt  of  officers  as  evidence 
against  sureties.  3  Am.  St.  Rep.  740. 

Coroner's  inquest  as  evidence. 

95  Am.  St.  Rep.  764. 

Admissibility  of  finding  of  coroner  to 
show  cause  of  death.  68  L.R.A.  285. 

Stenographers'  notes  as  evidence,  and 
right  to  read  them  to  jury. 

91  Am.  St.  Rep.  358. 

Census  returns  as  evidence  of  age. 

9  L.R.A.(N.S.)    71«. 

"Ancient  deeds"  and  their  admissibility 
in  evidence.  9  Am.  St.  Rep.  302. 

Recitals  in  tax  deed  as  evidence. 

17  Am.  Dec.  505. 

Admissibility  of  record,  or  copy  of  record, 
to  prove  deed  under  which  party  offering 
it  claims.  19  L.R.A.(N.S.)   438. 

Method  of  authenticating  mortality 
tables.  17  L.R.A. (N.S.)    11.38. 

Recitals  in  mortgage  as  evidence  of  in- 
debtedness. 112  Am.  St.  Rep.  793. 

Admissibility  of  telegrams  as  evidence. 
110  Am.  St.  Rep.  764. 

Necessity  of  proof  of  genuineness  of  reply 
letter.  17  L.R.A.(N.S.)   229. 

Competency  of  handwritings  as  standards 
for  comparison.  63  L.R.A.  427. 

Admission  of  a  document  not  otherwise 
relevant  as  standard  of  comparison  of  hand- 
writing. 18  L.R.A.(N.S.)   520. 

DemonatratlTe       eTidenoe;       photo- 
Kraplia. 

Experiments  as  evidence. 

53  Am.  St.  Rep.  375. 

Photograph  as  evidence.  75  Am.  St.  Rep. 
468;  114  Am.  St.  Rep.  438. 

Mere  probability  that  condition  existed, 
as  sustaining  admission  of  experiment  per- 
formed under  such  condition. 

8  L.R.A.(N.S.)    974. 

Admission  in  evidence  of  portion  of  body 
on  trial  for  homicide.    12  L.R.A.(N.S.)  238. 

View. 

View  by  court  or  jury.      92  Am.  Dec.  342. 

Parol  erldenoe  aa  to  writing. 

Parol  evidence  as  to  writinT.  11  Am. 
St.  Rep.  393,  893;  15  Am.  St.  Ren.  714. 

Evidence  aliunde  to  show  juris<li<'t!"n. 

20  Am.  St.  Rep.  521. 

Parol  evidence  as  to  acknowledgment. 

1  Am.  Dec.  81. 

Evidence  to  explain  ambiguities  in  bnl- 
lots.  10  Am.  St.  Rep.  317. 

Aiding    interpretation    of    building    con- 
tracts bv  extrinsic  documents  or  examples. 
9  L.R.A.(N.S.)    1007. 

Parol  evidence  to  show  that  parties  to 
written  contract  merely  namins  class  or 
species  contemplated  a  particular  qualitv 
or  kind.  9  L.R.A.(N.S.)  967. 
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Parol  evidence  to  show  warranty  outside 
of  contract.  5  Am.  St.  Rep.  .197. 

Right  to  show  parol  warranty  in  connec- 
tion with  contract  of  sale  of  personalty. 

19  L.R.A.(N.S.)   1183. 
Extrinsic  evidence  as  to  time  for  delivery 
where  none  specified  in  written  contract. 

31  Ii.R.A.(N.S.)   612. 
Admissibility    of    parol    evidence    as    to 
manner  or  means  of  paying  written   con- 
tract  not   within   statute   of   frauds,    pur- 
porting to  be  payable  in  money. 

31  L.R.A.(N.S.)   235. 
Parol  evidence  rule  as  to  varying  or  con- 
tracting written   contracts,  as  affected   by 
doctrine  of  waiver  or  estoppel  as  applied 
to  insurance   policies. 

16  L.R.A.(N.S.)  1165. 
Extrinsic  evidence  to  show  payment  of 
judgment  against,  or  consideration  for  re- 
lease of,  alleged  joint  tort  feasor,  was  not 
a  satisfaction.  14  L.R.A.(N.S.)   330 

Admissibility  of  parol  evidence  that  in- 
strument for  payment,  of  money  was  sub- 
ject  to  extraneous  parol  condition. 

18  L.R.A.(N.S.)   434. 
Parol   evidence   that   person   signing   in- 
strument   relating    to    real    property    was 
agent  for  undisclosed  principal. 

24  L.R.A.(N.S.)   315. 
Extraneous  evidence  to  explain  ambigui- 
ty in  deed.  26  Am.  St.  Rep.  837. 
Parol  evidence  as  to  consideration  of  deed. 
25  L.R.A.(N.S.)  1194. 
Parol  evidence  to  show  true  nature  of 
transaction  where  recited  consideration  of 
deed  shown  not  paid.    24  L.R.A.(N.S.j  413. 
Proof  of  escrow  agreement  by  parol. 

18  L.R.A.(N.S.)   337. 
Extrinsic  evidence  to  explain  wills. 

60  Am.  St.  Rep.  279. 
,  Parol  evidence  of  trust  in  a  bequest. 

24  Am.  Dec.  413. 
Admissibility  of  extrinsic  circumstances 
in  ascertaining  intention  of  testator  as  to 
disinheriting    after-born    child. 

13  L.R.A.(N.S.)   781. 
Admissibility   of   extrinsic   evidence    for 
purpose  of  charging  property  with  legacies 
or  debts  where  will  is  silent. 

19  L.R.A.(N.S.)   457. 
Admissibility    of    extrinsic    evidence    to 

show  nominal  will,  not  intended  as  such. 
28  L.R.A.(N.S.)   417. 
Extrinsic  evidence  to  show  testamentary 
character   of   instrument. 

13L.R.A.(N.S.)   1203. 
Parol  evidence  of  conditions  in  bills  and 
notes.  129  Am.  St.  Rep.  609. 

Parol  evidence  to  show  bill  or  note  de- 
livered upon  condition. 

18  L.R.A.(N.S.)   288. 
Right   to   show   by    parol    that   indorse- 
ment unrestricted  in  form  was  for  collec- 
tion   only.  17    L.R.A.(N.S.)    838. 
Apparent  principal's  right  to  show  that 
he  is  a  surety.  17  Am.  Dec.  416. 
Parol  evidence  of  waiver  of  demand  and 
notice.                                 57   Am.  Dec.   665. 
Parol  evidence  as  to.  indorsements. 

9  Am.  Dec.  381 ;  7  Am.  St.  Rep.  366. 


Admissibility  of  parol  evidence,  as  be- 
tween immediate  parties,  that  unrestricted 
indorsement  was  merely  to  transfer  title. 
28  L.R.A.(N.S.)  630. 
Admissibility  of  parol  evidence  to  vary 
liability  of  irregular  party  from  that  de- 
clared by  negotiable  instruments  act. 

19  L.R.A.(N.S.)   136. 

Opinions  and  oonolnalons. 

Expert  testimony. 
66  Am.  Dee.  226;  17  Am.  St.  Rep.  845. 
Admissibility  of  nonexpert  opinions. 

30  Am.  St.  Rep.  38. 
Opinion  evidence.  11  Am.  St.  Rep.  464. 
Opinion  evidence  as  to  competency. 

6  Am.  Dec.   59. 
Secondary   evidence   where    primary   evi- 
dence is  beyond  jurisdiction  of  court. 

40  Am.  St.  Rep.  795. 
Right  to  testify  to  character  from  person- 
al knowledge.  22  L.R.A.(N.S.)  650. 
Competency  of  acquaintance  to  testify  to 
reputation  of  accused  for  peace  of  violence. 
2  L.R.A.(N.S.)    653. 
Admissibility  of  plaintiff's  opinion  as  to 
damages   from  personal   injury. 

96  Am.  St.  Rep.  935. 
Expert   testimony   as  to   vicious  charac- 
ter of  animals.  24  L.R.A.(N.S.)   1189. 
Opinion  of  physician  as  to  cause  and  re- 
sult of  injury.  10  Am.  St.  Rep.  63. 
Opinion  evidence  as  to  intemperance   of 
particular  person.  ,       16  L.R.A.(N.S.)   583. 
Opinion    evidence    by    nonexperts    as    to 
intoxication.                  11  L.R.A.(N.S.)   639. 
Expert  testimony  as  to  distance  witbin 
which    properly   equipped    engine    will    set 
Are.                             22    L.R.A.(N.S.)    1039. 
Comparison  of  handwritings. 

6  Am.  Dec.  171;  62  L.R.A.  817. 
Competency  of  witnesses  to  handwriting. 

63  L.R.A.  963. 
Limitations  of  evidence  to  handwriting. 

64  L.R.A.   303. 
Competency  of  expert  witnesses  for  com- 
parison of  handwriting.         63  L.R.A.  937. 

Omipetency  of  nonexpert  to  testify  as  to 
authorship  of  writings  when  basing  opinion 
upon  letters  purporting  to  come  from  person 
whose  handwriting  is  in  question. 

7  L.R.A.{N.S.)  557. 
Comparison  of  marks  and  spelling. 

65  L.R.A.  95. 
Procedure  in  proof  of  handwriting. 

65  L.RA.    151. 
Opinion  of  expert  as  basis  of  question  to 

other  witnesses.  29  L.R.A.  (N.S.)  537. 

Confessions;  evidence  wronsfnlly  ob- 
tained. 

Admissibility  of  confessions.  6  Am.  St. 
Rep.  242;  14  Am.  St  Rep.  499;  86  Am.  St. 
Rep.  686. 

Admissibility  of  confessions  under  oath. 
41  Am.  St  Rep.  522. 
When  confession  voluntary. 

18  L.R.A.(N.S.)   768. 
Admissibility  of  confessions  or  admissions 
of  third  persons  in  criminal  cases. 

131  Am.  St  Rep.  778. 
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Uncontradicted  statement  in  presence  of 
accused  as  confession. 

25  L.R.A.(N.S.)   542. 
lU^nlity  of  arrest  as  affecting  confession. 
27  L.R.A.(N.S.)   151. 
Admissibility    of    statements    or    confes- 
sions made  by  accused  before  grand  jury. 

9  L.R.A.(N.8.)   633. 
Admissibility  of  evidence  wrongfully  ob- 
tained. 136  Am.  St.  Rep.  136. 
Admissibility  against  defendant  of  docu- 
ments or  articles  taken  from  him. 

8  L.R.A.(N.S.)    762. 
Admissibility   in   criminal  case  of  testi- 
mony as  to  facts  learned  while  spying  or 
eavesdropping.  17   L.R.A.(N.S.)    451. 


Admissions  as  evidence. 

30  Am.  Dec.  544. 
Rule     admitting     undenied     statements 
made  in  presence  of  party,  as  affected  by 
his  mental  or  physical  condition  at  time. 

13  L.R.A.(N.S.)   349. 
Hearsay,  deolarationa,  and  res  (•■** 
generally. 
Admissibility  of  declarations. 

95  Am.  Dec.  51. 
What  constitutes  res  gestae. 

16  Am.  St.  Rep.  407. 
Hearsay  evidence  as  to  boundaries. 

16  Am.  Dec.  628. 

Admissibility  of  declarations  of  executor 

or  administrator.  25  Am.  Dec.  301. 

Admission    of    part    of    conversation    or 

transaction.  82  Am.  Dec.  342. 

Admissibility    against   third   persons    of 

declarations  of  deceased  person. 

94  Am.  St.  Rep.  673. 
Admissibility   of   declarations   of   person 
since  deceased  against  his  or  her  own  mar- 
riige.  16  L.R.A.(N.S.)   190. 

Admissibility  upon  issue  of  forgery,  of 
declarations  by  person  whose  name  is 
ebarved  to  have  been  forged. 

29  L.R.A.(N.8.)   240. 
Admissibility   of   declarations  of  infant 
too  yomat  to  be  sworn  as  witness. 

?"•««  "'  gg   L.R.A.   316. 

Nonparticipation  in  accident  or  affray  as 
rendering  one's  stetements  or  exclamations 
intdmissible  as  res  gestae. 

20  L.R.A.(N.S.)   133. 
Admissibility  on  subsequent  trial  of  ad- 
ndision  made  to  defeat  continuance. 

25  L.R.A.(N.8.)   169. 
Evidence  of  declarations  to  show  matemi- 
^olbasterd.  11  L.R.A.(N.S.)    1052. 

Declarations  and  acts  of  agents. 

131  Am.  St.  Rep.  306. 

Admissions  of  agent  as  evidence  against 

principal.  63  Am.  Dec.  773. 

Admissibility  of  reports  by  agent  or  em- 

plojee  to  employer,  to  prove  fact  in  issue. 

'  '  *^   '  18  L.R.A.(N.8.)   231. 

Admissibility  of  acts  and  declarations  of 

•oconspirators.  40  Am.  St.  Rep.  901. 

Statements  by  assured  outside  of  applica^ 

tion  as  evidence  against  beneficiary. 

11  L.R.A.(N.S.)  92. 
Admissibility     of     vendor's     declaration 
■(untt  vendee  to  show  fraud. 

42  Am.  Dec.  631. 


Declarations   of   former   owners   of   land 
as  evidence  against  their  successor  in  title. 
134  Am.  St.  Rep.  810. 
Admissibility  of  former  owner's  declara- 
tions against  title  as  affected  by  declarant's 
availability  as  witness. 

26  L.R.A.{N.S.)   814. 
Admissibility   of   testator's   declarations. 
3  Am.  Dec.  395. 
Declarations  of   testator   to   impeach   or 
invalidate  will.  52  Am.  Dec.  167. 

Admissibility  of  testator's  declarations  to 
sustain,  defeat  or  aid  in  construction  of 
alleged  will.  107  Am.  St.  Rep.  460. 

Ante-testamentary  declarations  as  evi- 
dence of  undue  influence. 

3  L.R.A.(N.S.)    749. 
Admissibility  of  testator's  declarations  as 
to  intention  in  destroying  will. 

24L.R.A.(N.S.)  180. 
Declarations  of  mother  in  travail  as  evi- 
dence. 109  Am.  St.  Rep.  741. 
Admissibility    of    expressions    or    state- 
ments subsequent  to  injury,  of  present  pain. 
24  L.R.A.(N.8.)   253. 
Admissibility  as  res  gestae  of  statements 
or  declarations  by  injured  person  to  physi- 
cian examining  him  in  order  to  qualify  as 
witness.                        21    L.R.A.(hI.S.)    826. 
Evidence  by  phonograph. 

8  L.R.A.(N.S.)    306. 
Necessity  and  sufliciency  of  identification 
as  foundation  for  admission  of  communica- 
tion by  telephone.        6  Ii.R.A.(N.S.)   1180. 

Admissibility  of  threats. 

Evidence  of  threats  'in  prosecution  for 
homicide. 

89  Am.  St.  Rep.  692;  8  L.R.A.(N.S.)  523. 
Admissibility  of  evidence  of  threats  by 
deceased  on  trial  for  murder. 

61  Am.  Dec.  53. 

Admissibility  oC  former  testimony. 

Admissibility,  on  trial  for  murder,  of 
testimony  of  accused  at  coroner's  inquest. 

70  L.R.A.   33. 

Admission  of  former  testimony  of  ab- 
sent witness.  65  Am.  Dec.  676. 

Admissibility  of  evidence  given  on  former 
trial  in  civil  case.  91  Am.  St.  Rep.  193. 

Admissibility  of  previously  taken  testi- 
mony or  deposition  of  party  relating  to 
personal  transaction  with  adversary,  after 
latter's  death.  U  L.R.A.  (N.S. )  488. 

Admissibility  in  criminal  trial  of  testi- 
mony given  upon  preliminary  examination 
by  witnesses  not  available  at  trial. 
'  25  UR.A.(N.S.)  868. 

Prlvlleced  commnnlcatlons. 

Admissibility  of  communications  to  per- 
sons  serving   in   judicial   capacity. 

67  L.R.A.  923. 

Hospital  records  as  privileged  communi- 
cations. 14  L.R.A.(N.8.)  565. 

Privilege  of  physician's  statement  to  pa- 
tient. 27  L.R.A.(N.S.)    326. 

Waiver  of  statutory  provisions  as  to  dis- 
closures to  physicians. 

1  L.R.A.(N.S.)   1068. 

Right  of  plaintiff  in  malpractice  suit  to 
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avail  himself  of  privilege  as  against  testi- 
mony of  defendant  or  other  physicians. 

20  L..R.A.(N.S.)  1003. 
Whether  privilege  as  to  information  ac- 
quired  by   physician  extends  to   physician 
not  employed  by  patient. 

16  L.R.A.(N.S.)   886. 
Attorneys  as  witnesses. 

66  Am.  St.  Eep.  213. 
Privilege  of  communications  to  attorney 
during  preparation  of  will. 

17  L.R.A.(N.S.)   108. 
Communications  between  attorney  and  cli- 
ent affecting  their  respective  rights  or  in- 
terests as  privileged.       7  L.R.A.(N.S.)  426. 

Privileged  communications  between  hus- 
band and  wife.  29  Am.  St.  Rep.  411. 

Admissibility  of  declarations  or  testimony 
of  husband  or  wife,  as  to  prenuptial  non- 
access.  14   L.R.A.(N.S.)    544. 

Whether  communications  between  hus- 
band and  wife  tending  to  show  affection,  or 
the  want  of  it,  are  privileged. 

2  L.R.A.(N.S.)  708. 

Effect  of  statute  removing  disabilities  be- 
tween husband  and  wife  as  witnesses  upon 
nrivileae  as  to  confidential  communications. 
'  .27  L.R.A.(N.S.)   273. 

Dying  declarations. 

Admissibility   of   dving   declarations. 

86  Am.  St.  Rep.  637. 
Opinions  and  conclusions  as  subiects  of 
dying  declarations.       21  L.R.A.(N.S.)    840. 
'  How  sense  of  impending  death  evidenced. 
30  L.R.A.(N.S.)   391. 
Reaffirmation  under  sense  of   impending 
death  as  rendering  previous  statement  ad- 
missible as  dying  declaration. 

27  L.R.A.(N.S.)   702. 
How  long  before  death,  may  dying  decla- 
rations be  made.  1  L.R.A.(N.S.)  419. 
Relevancy  and  materiality,  generally. 
Proof  of  foreign  laws  and  their  effect. 

113  Am.  St.  Rep.  869. 
Evidence  of  cause  of  death  of  insured. 

60  Am.  St.  Rep.  441. 
Evidence  of  cause  of  illness. 

23  Am.  St.  Rep.  360. 
Evidence  of   meaning  of  words   used   in 
written  contract.  122  Am.  St.  Rep.  546. 

Admissibility  of  drawer's  want  of  credit 
in  action  by  him  for  wrongfully  dishonor- 
ing check.  11  L.R,A.(N.S.)   224. 
What  evidence  admissible  to  show  mental 
anguish.  19  L.R.A.(N.S.)  409. 
Right  to  prove  fraud  in  title  in  summary 
proceedings    to    recover    property    demised. 
'                                       11  L.R.A.(N.S.)   260. 
Violation  by  railway  servant  of  rule  for 
protection  of  public,  as  evidence  of  negli- 
gence  toward   individual. 
*                                      8  L.R.A.(N.S.)    1063. 
Admissibility  of  evidence   of  subsequent 
vicious  conduct  of  animal  inflicting  injury. 
17  L.R.A.(N.S.)  12.33. 
Admissibility  of  evidence   of   custom   to 
create  exception  to  written  contract. 

3  L.R.A.(N.S.)    248. 
Evidence  admissible  in   election. 

84  Am.  Dee.  208. 


Evidence  to  support  innuendo  in  action 
for  slander.  53  Am.   St.  Rep.  698. 

Evidence    of    repairs    after    accident    as 
proof  of  prior  negligence. 

18  Am.  St.  Rep.  307. 
Proving  existence  of  crime  in  civil  actions. 
95  Am.  Dec.  525. 
Evidence  in  action  for  seduction. 

44  Am.  Dec.   172. 
Evidence  of  seduction  in  action  for  breach 
of  marriage  promise.    26  Am.  St.  Rep.  924. 
Evidence  of  promise  of  marriage  in  fath- 
er's action  for  daughter's  seduction. 

22  Am.  Dec.  579. 
Testimony  of  grand  jurors  to  impeach  in- 
dictment. 16  Am.  Dec.  281. 
Evidence   in   prosecution   for   conspiracy. 
3  Am.  St.  Rep.  483. 
Evidence   in   prosecution   for  burglary. 

2  Am.  St.  Rep.  390. 
Admissibility  of  evidence  of  defendant's 
voluntary  surrender  or  refusal  to  embrace 
opportunity   to    escape. 

20  L.R.A.(N.S.)   409. 
Circumstantial  evidence. 

62  Am.  Dec.  179;  97  Am.  St.  Rep.  773. 
Belevancy    and    materiality    of    evi- 
denoe   conoemlng  persons. 
Evidence  of  domestic  relations  or  persons 
seeking  recovery  for   personal  injuries. 

85  Am.  St.  Rep.  835. 
Proof  of  age  of  person. 

Ill  Am.  St.  Rep.  584. 
Proof  of  marriage  in  criminal  cases.  36 
Am.  Dec.  745;   48  Am.  Dec.  115;   93  Am. 
Dec.  254. 

Mode  of  proving  marriage. 

22  Am.  Dec.  157. 
Proof   of   illegitimacy   of   child   born   in 
wedlock. 

72  Am.  Dec.  649;    136  Am.  St.  Rep.  260. 

Rieht  of  one  to  testify  as  to  his  intent. 

23  L.R.A.(N.S.)   307. 

Right  of  party  to  testify  to  belief,  motive 

or  intent.  21  Am.  St.  Rep.  314. 

Evidence  of  hereditary  insanity. 

97  Am.  Dec.  174. 
Right  to  show  feigned  insanity. 

31  L.R.A.(N.S.)   113. 

Admissibility  in  criminal  case  of  evidence 

of  truth  or  falsity  of  alleged  statement  to 

corroborate   or   disprove   fact   that   it  was 

made.  10   L.R.A.(N.S.)    335. 

Evidence  of  good  character  of  one  accused 

of  homicide.  38  Am.  St.  Rep.  24. 

Evidence    of    good    character    to    create 

doubt  of  guilt.  103  Am.  St.  Rep.  889. 

Admissibility  of  evidence  of  bad  character 

of   deceased    in   prosecution   for    homicide. 

2  L.E,A.(N.S.)    102. 

Evidence   of   specific   instances   to  prove 

character.  14  L.R.A.(N.S.)    689. 

Admissibility  of  evidence  of  character  or 

reputation  of  deceased   in   homicide  cases. 

124  Am.  St.  Rep.  1019. 

Evidence  as  to  Talne  or  damages. 

Evidence  of  special  value  of  property  tak- 
en for  public  use.         124  Am.  St.  Rep.  538.- 
Proof  that  defendant  did  not  originate  de- 
famatory charge  in  mitigation  of  damages. 
56  Am.  St.  Bep.  611. 
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Evidence  of  habits  and  character  of  per- 
son injured  or  killed,  as  affecting  damages. 
1  L.R.A.(N.S.)  198. 

Admissibility  of  evidence  of  earnings  in 

higher   position    on    question    of    damages 

for  injury  to  person  in  line  of  promotion. 

1  L.R.A.(N.S.)    1150. 

Admissibility,  on  question  of  damages  for 
injuries,  of  amount  paid  for  substitute  dur- 
ing incapacity.  30  L.R.A.(N.S.)    737. 

Admissibility  of  evidence  of  family  rela- 
tions of  plaintiff  on  question  of  damages  in 
defamation  action.  23  L.R.A.(N.S.)  362. 
Evidence  of  atmllar  act*  or  crime*. 

Proof  of  agency  by  showing  similar  acts 
by  aUeged  agent.  17  L.R.A.(N.S.)  219. 

Evidence  of  other  crimes  in  criminal  cas- 
es. 62  L.R.A.(N.S.)    11)2. 

Admissibilitv  of  evidence  of  other  crimes. 
105  Am.  St.  Rep.  977. 

Admissibility  of  evidence  of  prior  or  sub- 
sequent intercourse  in  prosecution  for  in- 
cest. 20  L.R.A.(N.S.)  406. 
Ailmlsslblllty  under  pleadlms*. 

Evidence  in  mitigation  under  general  is- 
sue. 11  Am.  Dec.  130. 

Proof  of  payment  under  general  denial. 

61  Am.  Dec.  60. 
Causes  of  action  admissible   in  evidence 

under  count  for  money  had  and  received. 

62  Am.  Dec  752. 
Weight  and  anffloiency. 

Proof  of  res  judicata. 

44  Am.  St.  Rep.  562. 
Sufficiency  of  the  evidence  of  lost  deeds. 
134  Am.  St.  Rep.  1095. 
Proof  necessary  to  discharge  burden  rest- 
ing upon  plaintiff  in  malpractice  action. 

15  L.R.A.(N.S.)  416. 
Weight  of  testimony  of  subscribing  wit- 
ness against  competency  of  testator. 

6  L.R.A.(N.S.)    575. 
Right  of  jury  to  abide  by  presumption  of 
sanity  as  against  uncontradicted  evidence 
to  contrary.  24  L.R.A.(N.S.)    545. 

Evidentiary   force   of   circumstance   that 
beneficiary  drafted,  or  was  active  in  execu- 
tion of  will.  28  L.R.A.(N.S.)    270. 
Probative  effect  of  admission  of  fault  or 
responsibility  for  accident. 

16  L.R.A.(N.S.)   1096. 
Recovery  for  death  on  circumstantial  evi- 
dence. 2  L.R.A.(N.S.)   905. 
Degree  of  proof  necessary  in  defamation 
salt  to  establish  justification  for  charging 
criminal   act.              10  L.R.A.(N.S.)    1051. 
Sufficiency  of  evidence  to  overcome  denial 
«f  oontract.  4  L.R.A.(N.S.)  410. 
Necessity  of  corroboration  of  party  to  di- 
vorce as  to  mental  suffering,  intent,  or  oth- 
er state  of  mind.            25  L.R.A.(N.S.)  45. 
Sufficiency   of   proof  of   fraud. 

66  Am.  Dec.  157. 
Sufficiency  of  evidence  to  impeach  certifi- 
cate of  acknowledgment  of  deed. 

6  L.R.A.(N.S.)    442. 
Effect  and  conclusiveness  of  photographs 
Jn  evidence.  15  L.R.A.(N.S.)   1162. 

Identification  by  voice. 

13  L.R.A.(N.S.)   373. 
Degree  of   proof   necessary   to  establish 


parol  gift  of  realty.        9  L.R.A.(N.S.)  508. 
Proof  of  corpus  delicti. 

78  Am.  Dec.  252;  68  L.R.A.  33. 
Proof  of  corpus  delicti  in  larceny. 

28  L.R.A.(N.S.)   536. 

Proof  of  poisoning.  65  Am.  Dec.  587. 

Possession  of  stolen  property  as  evidence 

of  guilt.    70  Am.  Dec  447 ;  38  Am.  St.  Rep. 

894;  101  Am.  St.  Rep.  481. 

Proof  of  former  marriage  in  prosecution 
for  bigamy.  47  .Am.  St.  Rep.  228. 

Internal  hemorrhage  as  evidence  of  stat- 
utory wounding.  28  L.R.A.(N.S.)    965. 
Corroboration  of  prosecutrix  for  rape. 

80  Am.  Db.:.  369. 
Complaint   of   prosecutrix   as   corrobora- 
tion necessary  to  conviction  for  rape. 

26  L.R.A.(N.S.)   1149. 
Conviction  on  evidence  of  accomplice. 

71  Am.  Dec.  671;  98  Am.  St.  Rep.  158. 
Conviction    on    testimony    of    accomplice 
which    is   self-contradictory. 

21  L.R.A.(N.S.)   878. 
Sufficiency  of  circumstantial  evidence  to  . 
identify  remains  as  of  person  charged   to 
have  been  killed.  7  L.R.A.(N.S.)   181. 

Variance. 

Proof   of  excuse  for  nonperformance   as 

variance    from   allegation    of    performance. 

112  Am.  St.  Rep.  192. 


♦  «» 


E V lUENTI AHT  FACTS. 

Necessity  for  finding,  see  Trial,  454. 


4«» 


EXAMINATION. 

Of  corporate  books,  see  Corporations,  31. 
Of  witness,  see  Witnesses,  IV. 


♦  »» 


EXAMTNINO  MAGISTRATE. 

On  preliminary  examination  of  accused,  see 
Criminal  Law,  II.  b. 


4  ■  » 


EXCAVATIONS. 

Liability   for   injury   by,   in   highway,   sec 

Highways,  28-30. 
Injuring  support   to  land  by,   see  Lateral 

Support. 


EXCEPTIONS. 


Bill  of,  see  Appeal  and  Error,  IV.  r. 
Waiver  of,  see  Appeal  and  Error,  IV.  s, 
To  deposition,  see  Deposi'tion,  II. 
Burden  of  proving,  see  Evidence^  II.  d. 
As  essential  to  right  to  move  for  new  trial 

see,  New  Trial,  7. 
In  general,  see  Trial,  III.  j. 
See  also  Appeal  and  Error,  V. 
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EXCHAKOE. 

Estoppel    of   parties   making   exchange    of 
property,  see  Estoppel,  59. 


EXCHAKOES. 


It  need  not  be  shown  that  one  who  or- 
ders grain  througn  a  broker  has  knowledge 
of  the  rules  of  the  exchange  in  which  they 
are  executed,  to  make  such  rules  binding 
upon  him.  Hallet  v.  Aggergaard,  21  S.  D. 
554,  14  l..R.A.(N.S.)   1251,  114  N.  W.  tt96. 

Editorial  notes. 

Property  rights  in  market  quotations. 

7  L.R.A.(N.S.)   889. 
Validity  of   rule   of   board  of   trade   re- 
quiring arbitration  of  disputes. 

2  L.R.A.(N.S.)    672. 


EXCISE. 

Tax  for,  aee  Intoxicating  Liquors,  11. 


EXCLUSION. 


Of   witness'  from    court   room,    see    Wit- 
nesses, 2,  3. 


EXCLUSIVE   PRIVILEOE. 

See  Constitutional  Law,  II.  a. 


EXCOMMUNICATION. 

From   religious  society,  see  Religious   So- 
cieties, 2. 


»«» 


EXCUSABLE  NEGLECT. 

As  ground   for   relief   from   judgment,   see 

Judgment,  VI.  c,  3. 
As  ground  for  permitting  amendment,  see 

Pleading,  II.  r. 


♦  «» 


EXECUTION. 

I.  Thb  Execution  Writ. 

a.  In  Oeneral. 

b.  Time  of  Issuance. 

c.  Time  for  Return. 

II.  Supplementary  PitocEEDiNas. 
III.  Editorial  Notes. 

Who  may  appeal  from  judgment  quaB>iing 
levy  under,  see  Appeal  and  Error,  34. 


First  objecting  on  appeal  to  unconstitu- 
tionality of  statute  authorizing  arrest. 

Ex  post  facto  law  as  to  place  of  confine- 
ment pending,  see  Constitutional  Law, 
3-6. 

Homestead   exemption,   see   Homestead. 
'6SZ  'JOJJS  puB  (Baddy  sao 

Enforcement  of  lien  for  fine  and  costs  by, 
see  Intoxicating  Liquors,  55. 

Sale  under,  see  Judicial  Sale. 

Levy  of,  see  Levy  and  Seizure. 

Of  mortgage,  see  Mortgage,  I.  c. 

Sufficiency  of  complaint  in  action  for  can- 
celation of,  see  Pleading,  215. 


I.  The  Execution  Writ. 

a.  In  General. 

1.  Under  N.  D.  Rev.  Codes  1899,  §  6717, 
5498,  the  filing  of  a  transcript  of  a  justice 
court  judgment  in  district  court  termi- 
nates the  power  of  the  justice  to  issue  exe- 
cution, and  authorizes  the  district  court 
thereafter  to  issue  its  execution  as  upon 
judgments  originally  rendered  and  entered 
therein.  Holton  v.  Schmarback,  IS  N.  D. 
38.  106  N.  W.  36. 

b.  Time  of  Issuance. 

Effect  of  absence  from   state,   see  Limita- 
tion of  Actions,  59. 
See  also  Judgment,  64. 

2.  Where  an  execution  has  issued  after 
the  lapse  of  five  years  from  the  entry  of 
judgment,  it  will  be  presumed  in  support 
of  the  action  of  the  court  that  lease  was 
obtained  or  rendered  unnecessary  pursu- 
ant to  the  statute  in  such  cases  provided. 
Schroeder  v.  Pehling,  20  S.  D.  642,  12» 
Am.  St.  Rep.  952,  108  N.  W.  252. 

3.  Under  N.  D.  Rev.  Codes  1899,  §  5500. 
providing  that  a  judgment  may  be  enforced 
by  execution  at  any  time  within  ten  years 
after  its  entry,  a  judgment  cannot  be  prop- 
erly enforced  by  execution  issued  after 
said  time,  although  the  judgment  debtor 
has  been  continually  absent  from  the  state 
during  said  time,  and  the  judgment  re- 
mains in  force  for  that  reason.  Weift- 
becker  v.  Cahn,  14  N.  D.  390,  104  N.  \V. 
513. 

[Cited  in  note  in  133  Am.  St.  Rep.  68, 
on  effect  of  statute  of   limitations  on 
judgments  and  executions  and  proceed- 
ings for  their  enforcement.] 
Justice  oonrt  Jndsments. 

4.  Under  a  judgment  of  the  justice  of 
the  peace,  a  transcript  of  which  is  filed 
in  district  court,  an  execution  may  issue 
at  any  time  within  ten  years  after  the  date 
of  the  judgment  in  iustice  court.  Acme 
Harvester  Co.  v.  Magill,  15  N.  D.  116,  106 
N.  W.  563. 

5.  The  period  for  issuing  district  court 
execution  is  limited  by  N.  D.  Rev.  Codert 
1899,  §  5500,  to  ten  years  from  the  entry  of 
judgment.  As  applied  to  a  justice  court 
judgment,  this  means  ten  years  from  it*  en- 
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try  by  the  justice,  and  not  ten  years  from 
the  filing  of  the  transcript  in  district  court. 
Holton  V.  Schmarback,  16  N.  D.  38,  106 
N.  W.  36. 

6.  The  limitation  upon  the  life  of  a  jus- 
tice court  judgment  is  fixed  at  ten  years 
by  N.  D.  Rev.  Codes  1899,  §  5200,  and  § 
6723,  authorizing  justice  of  the  peace  to 
issue  executions  within  five  years  after  the 
entry  of_  judgment,  and  not  afterwards,  is 
only  a  limitation  upon  the  remedy  by  jus- 
tice court  execution.  Holton  v.  Schmar- 
back, 15  N.  D.  38,  106  N.  W.  36. 

[Cited  in  note  in  133  Am.  St.  Rep.  68, 
on  effect  of  statute  of  limitations  on 
judgments  and  executions  and  proceed- 
ings for  their  enforcement.] 

7.  N.  D.  Rev.  Codes  1905,  §  8452,  which 
reads  as  follows:  "The  judgment  of  a  jus- 
tice's court  is  enforced  by  process  of  execu- 
tion. When  the  process  is  not  stayed  or 
suspended  by  any  provision  of  this  code, 
execution  may  issue  at  any  time  within 
five  years  after  entry  of  judgment,  but  not 
afterwards,  on  application  of  the  party  in 
whose  favor  it  was  rendered,  or  bis  legal 
representative,  to  the  justice  who  entered 
the  same  or  his  successor  in  office,  or 
other  justice  who  has  custody  of  the  dock- 
et"— does  not  prohibit  the  transcripting 
of  a  judgment  entered  in  justice  court  after 
the  expiration  of  five  years,  and  within 
ten  years  from  its  entry,  and  the  district 
court  to  which  such  judgment  is  transcript- 
ed  may  issue  execution  thereon  at  any 
time  before  the  expiration  of  ten  years 
from  the  entry  of  such  judgment  in  the  jus- 
tice court.  Enderlin  Invest.  Co.  v.  Nord- 
hagen,  18  N.  D.  617,  123  N.  W.  390. 

c.  Time  for  Return. 

8.  The  sixty  days  within  which  an  exe- 
cution is  returnable  commences  to  run  from 
the  time  of  its  delivery  to  the  officer  for 
service,   rather  than  from  the  time  of  its 

ftreparation  bv  the  clerk.    Schroeder  v.  Peh- 
ing,  20  S.  D.  642,  129  Am.  St.  Rep.  952, 
108  N.  W.  252. 


n.   SUPPLBMENTAET    PBOCEEDINaS. 

Appealability  of  order  adjudging  debtor 
guilty  of  contempt  for  disobedience  of 
order,  see  Appeal  and  Error,  9. 

Reviewability  of  order  setting  aside,  see 
Appeal  and  Error,  559. 

Effect  on,  of  discharge  in  bankruptcy,  see 
Bankruptcy,  61. 

Contempt  in  failing  to  comply  with  order 
in,  see  Contempt,  4,  8. 

_  9.  Proceedings  supplementary  to  execu- 
tion fall  when  the  judgment  becomes  in- 
ralid  or  void.  Gardiner  v.  Ross,  19  S.  D. 
497,   104  N.  W.  220. 

10.  A  judgment  debtor  may  move  to  va- 
cate and  set  aside  all  orders  and  other 
proceedings  supplementary  to  execution, 
where   the  judgment  has  become  null  and 


void  by  virtue  of  bankruptcy  proceedings 
subsequent  to  the  making  of  an  order  di- 
recting the  debtor  to  turn  over  certain 
property.'  Gardiner  v.  Ross,  19  S.  D.  497, 
104  N.  W.  220. 
Receiver. 
Right   of    purchaser    at   receiver's    sale    as 

against   purchaser   on   foreclosure,   see 

Mortgage,  44,  45. 

11.  A  receiver  may  be  appointed  under 
S.  D.  Rev.  Code  Civ.  Proe.  chap.  14,  where 
an  execution  is  returned  unsatisfied,  and 
an  order  in  supplementary  proceedings  is- 
sued, at  the  hearing  of  which  one  of  the 
debtors  refuses  to  apply  her  unexempt 
property  to  the  satisfaction  of  the  ju^- 
ment.  Juckett  v.  Fargo  Mercantile  Co.  19 
S.  D.  150,  102  N.  W.  604.  , 

12.  Iriegularities  as  to  notice  of  sale  by 
receiver  appointed  in  supplementary  pro- 
ceedings, and  the  confirmation  thereof  are 
not  subject  to  collateral  attack  in  an  ac- 
tion to  quiet  title,  where  all  parties  ap- 
peared personally  and  by  attorney  at  every 
stage  of  the  proceedings  before  a  court  of 
competent  jurisdiction,  and  no  appeal 
therefrom  was  ever  taken.  Juckett  v.  Far- 
go Mercantile  Co.  19  S.  D.  150,  102  N.  W. 
604. 


III.  EnrroBiAL  Notes. 

Amending  writs  of  execution. 

101  Am.  St.  Rep.  651. 
Compelling   officer    to    make   return    to 
execution.  25  Am.  Dec.  571. 

Variance  between  execution  and  judg- 
ment. 13  Am.  Dec.  201. 
Power  of  court  to  stay  execution. 

49  Am.  Dec.  613. 
Staying  of  execution  otherwise  than  by 
statutory  proceedings. 

127  Am.   St.  Rep.  707. 
Effect  of  death  of  party  after  judgment 
upon  remedy  by  execution.     61  L.R.A.  353. 
Effect  of  bar  of  action  to  enforce  judg- 
ment upon  right  to   issue  execution. 

23   L.R.A.(N.S.)    1006. 
Supplementary  prooeedlnKS. 

Lien  acquired  by  service  of  notice  in  sup- 
plementary proceedings. 

3  L.R.A.(N.S.)    123. 
Proceedings  supplemental  to  execution. 

100  Am.  Dec.  600. 


*»» 


EXECUTIVE  DEPARTBfENT. 

Disposal    of   public   land   by   land   depart- 
ment, see  Public  Lands,  HI. 


EXECUTOR  AND  ADlflNISTRATOR. 

I.  Appointment. 
II.  PowEBs  AND  Liabilities. 
III.  Surrs  ON  Behalf  or  EariTK. 
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EXECUTOR  AND  ADMINISTRATOR,  I.,    H. 


IV.  Debts  and  Oblioatiows. 
V.  What  abe  Assets. 

VI.   DiSTBIBUTION  ;    ACCOUNTIHO.. 

VII.  Sale  of  Real  Estate. 
■\'III.  Editoblu,  Notes. 

Revival  of  action  by,  or  against,  pergonal 
repreBentatives,  see  Action  or  Suit,  93, 
94. 

Necessity  of  giving  Imnd  on  appeal,  see  Ap- 
peal  and   Error,   81. 

Prejudicial  error  in  permitting  administra- 
tor to  participate  in  trial,  see  Appeal 
and  Error,  1077. 

Provision  under  police  power  for  adminis- 
tration of  living  person's  estate,  see 
Constitutional  Law,  82. 

Due  process  of  law  in  administration  of 
living  person's  estate,  see  Constitution- 
al Law,  59. 

Nature  of  covenant  by  administrator,  see 
Covenant,  2. 

Payment  of  legacy  by,  as  supporting  estop- 
pel, see  Estoppel,  11. 

Estoppel  to  claim  that  decedent  held  funds 
as  trustee  by  claiming  as  residuary 
legatee  in  administration  proceedings, 
see  Estoppel,  70. 

Conclusiveness  against  heirs  of  judgment 
against  personal  representative,  see 
Judgment,   129. 

Collateral  attack  on  appointment,  see  Judg- 
ment,  134. 

Collateral  attack  on  judgment,  see  Judg- 
ment, 134-138. 

Nature  of  deed  by  administrator  under 
order  of  county  court,  see  Judicial  Sale, 
6. 

Executors  as  "assigns"  of  testator,  see 
Taxes,  182. 

Competency  of  Witnesses  in  actions  by  or 
against,  see  Witnesses,  III.  c. 


I.  Appointment. 

Right  of  'state  to  intervene  in  contest  as 
to,  see  Action  or  Suit,  84. 

Separate  trial  on  appeal  from  denial  of 
petitions  for  administration,  see  Ap- 
peal,  41. 

Who  may  be  heard  on  appeal  as  to,  see 
Appeal  and  Error,  456. 

Presumption  on  appeal  from  order  appoint- 
ing administrator,  see  Appeal  and  Er- 
ror, 481. 

Reviewability  of  order  removing  adminis- 
tratrix,  see   Appeal   and   Error,   560. 

Vacation  by  appellate  court  of  judgment 
affirming  order  appointing,  see  Ap- 
peal and  Error,  1184-1189. 

Effect  of  granting  or  refusing  letters  on 
escheat  to  state,  see  Escheat. 

Effect  of  failure  to  appoint  administrator 
on  running  of  limitations  in  favor  of 
heirs,   see  Limitation  of  Actions,  39. 

Sufliciencv  of  allegation  of,  see  Plead- 
ing, 212. 

Right  to  jury  trial  on  petition  for  letters 
of  administration,  see  Trial,  12. 

See  also  infra,  14.  I 


1.  Under  S.  D.  Rev.  Prob.  Code  §  80 
authorizing  the  granting  of  administra- 
tion of  the  estate  of  one  dying  intestate  to 
some  one  or  more  of  the  persona  therein 
mentioned,  the  acts  of  a  duly  appointed 
administratrix  are  not  rendered  without  ju- 
risdiction because  an  irregularly  appointed 
administrator,  acted  with  her.  Blackman 
V.  Mulhall,  19  S.  D.  534,  104  N.  W.  250. 
Fnblio  admlBlstrator. 

2.  There  is  no  statute  authorizing  the  ap- 
pointment of  a  public  administrator  or  oth- 
er representative  of  the  state  to  act  as  ad- 
ministrator even  in  the  absence  of  claim- 
ants of  an  estate.  Re  McClellan,  —  S.  D. 
— ,  129  N.  W.  1037. 
Dlsqnalifloation. 

3.  The  courts  have  no  power  to  declare 
a  person  "incompetent"  to  act  as  adminis- 
trator unless  he  falls  within  one  of  the 
classes  named  as  incompetent  in  S.  D.  Prob. 
Code,  §  84.  Re  McClellan,  —  S.  D.  — ,  129 
N.  W.  1037. 

4.  Under  the  provisions  of  the  North  Da- 
kota probate  code,  which  recognizes  domes- 
tic corporations  as  competent  but  does  not 
mention  a  foreign  corporation  as  incom- 
petent to  receive  letters  of  administration 
upon  the  estate  of  a  deceased  person, 
county  courts  have  no  authority  to  issue 
letters  of  administration  to  foreign  corpo- 
rations. Grunow  v.  Simonitsch,  —  N.  D.  — , 
130  N.  W.  836. 

Contest. 

6.  The  legislature  has  authority  to  des- 
ignate the  conditions  under  which,  and  to 
designate  the  persons  who,  may  contest  a 
petition  for  letters  of  administration.  Re 
McClellan,  —  S.  D.  — ,  129  N.  W.  1037. 

6.  Under  S.  D.  Prob.  Code.  §  89,  provid- 
ing for  the  contest  of  a  petition  for  the  ap- 
pointment of  an  administrator  by  any  per- 
son interested,  on  the  ground  of  incom- 
petency, or  that  he  himself  is  entitled  to  be 
appointed  such  administrator,  any  person 
interested  may  resist  the  petition  for  the 
appointment  only  in  the  manner  and  upon 
the  grounds  provided  by  such  statute.  Re 
McClellan,  —  S.  D.  — ,  129  N.  W.  1037. 

Notice. 

Presumption  in  favor  of  appointment,  as  to 
giving  of,  see  Evidence,  142. 

7.  Taking  possession,  under  a  statute 
providing  for  the  appointment  of  a  special 
administrator  in  case  of  a  person  who  has 
disappeared  under  circumstances  which  af- 
ford reasonable  grounds  for  believing  he  is 
dead,  of  the  property  of  such  person  under 
letters  of  administration  issued  without 
notice,  is  not  such  notice  to  such  owner  as 
will  validate  the  proceedings.  Clapp  v. 
Hough,  12  N.  D.  600,  65  L.R.A.  767,  102 
Am.  St.  Rep.  589,  98  N.  W.  710. 


II.  PowEBS  AND  Liabilities. 

Right  of  executor  to  appeal  from  judgment, 
see   Appeal   and  Error,  35. 
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Will  vesting  power  in  executor  as  to  carry- 
ing out  charitable  bequest,  see  Charl- 
ties,  3. 

Liability  for  costs  and  disbursements,  see 
Costs  and  Fees,  6. 

Of  executrix  of  deceased  partner,  see  Part- 
nership, 20. 

8.  One  who  is  appointed  the  agent  of  the 
county  court  to  settle  a  deceased  person's 
estate  of  trifling  value,  has  no  capacity  to 
6ue  for  money  going  to  the  estate,  as  under 
S.  D.  Laws,  1901,  chap.  123,  p.  205,  §  2,  it 
is  the  duty  of  the  county  court  judge  to 
take  charge  of  the  property  of  deceased,  and 
make  all  orders  necessary  to  carry  out  the 
provisions,  purposes  and  intentions  of  said 
act.  Smith  V.  Terry  Peak  Miners'  Union, 
16  S.  D.  631,  94  N.  W.  694. 

9.  One  who,  as  administrator,  assigns  a 
mortgage  claim  against  the  estate,  and  later 
after  his  resignation  as  administrator,  pur- 
chases the  mortgage  for  less  than  one- 
fourth  its  face  value,  cannot  under  S.  D.  Civ. 
Code,  §  1618,  prohibiting  trustees  to  deal 
with  trust  property  for  their  own  bene- 
tit,  recover  more  than  the  amount  paid  by 
him,  with  interest,  although  the  benefici- 
aries do  not  ratify  the  purchase  and  he  is 
compelled  to  bring  an  action  to  recover. 
Bidwell  V.  Smith,  23  S.  D.  120,  120  N.  VV. 
880. 

10.  The  estate  of  a  decedent  is. not  pri- 
marily liable  for  legal  services  rendered  for 
the  benefit  of  such  estate  at  the  request  of 
the  personal  representative.  Such  services 
are  performed  for  and  on  behalf  of  the 
executor  or  administrator,  who  is  person- 
ally liable  for  the  payment  thereof,  and  for 
all  such  reasonable  expenditures  he  is  en- 
titled to  reimbursement  from  the  estate. 
Besancon  v.  Wegner,  16  N.  D.  240,  112 
N.  W.  965. 

[Cited  in  note  in  25  L.R.A.(N.S.)  72,  74, 
on  liability  of  estate  to  attorney  em- 
ployed by  executor  or  administrator.] 

11.  ^  executor  against  whom  a  judg- 
ment for  costs  was  taken,  under  which  a 
levy  and  sale  of  his  individual  property 
was  made,  may  make  a  motion,  in  his  in- 
dividual capacity,  to  have  such  sale  set 
aside.  McCarthy  v.  Speed,  16  S.  D.  684, 
94  N.  W.  411. 

Uabllltj'  OB  bond. 

12.  The  bondsmen  of  a  defrauding  execu- 
tor who  gave  a  promissory  note  to  a  dis- 
tributee on  obtaining  a  release  of  a  share 
cannot  claim  that  the  note  must  be  sur- 
rendered before  there  can  be  any  suit  on 
the  original  debt,  the  action  against  them 
being  on  the  decree  of  distribution  which 
was  not  released  by  the  fraud.  Sjoli  v. 
Hogenson,  —  N.  D.  — ,  122  N.  W.  1008. 


m.  Suits  on  Behalf  of  Estate. 

Right  of  distributee  to  sue  personal  rep- 
resentative, see  infra,  39. 

Right  of  action  by  legatee  to  enforce  pay- 
ment of  debt  due  estate,  see  Action  or 
Suit,  4. 


Substitution  of  decedent's  sons  in  action,  see 
Action  or  Suit,  79. 

Form  of  judgment  in  action  against  person- 
al representative,  see  Judgment,  20. 

SufBciency  of  complaint,  see  Pleading,  212. 

13.  An  executor  or  administrator  is  au- 
thorized, under  N.  D.  Rev.  Codes  1899,  §§ 
6372,  6380,  6460,  6461,  giving  them  posses- 
sion of  decedent's  lands  and  empowering 
them  to  bring  real  actions,  to  bring 
an  action  to  quiet  title  to  real  estate  be- 
longing to  a  decedent,  pending  adminis- 
tration of  the  estate.  Blakemore  v.  Roberts, 
12  N.  D.  394,  96  N.  \V.  1029. 

14.  A  corporation  duly  authorized  by 
the  laws  of  a  sister  state  to  act  as  admin- 
istrator, may  maintain  an  action  as  such 
in  the  courts  of  this  state  under  S.  D.  Laws 
1901,  ch.  124,  p.  206,  which  provides  that 
an  executor  or  administrator  duly  appointed 
in  any  other  state  or  county  may  commence, 
prosecute  or  defend  actions  in  any  court  in 
this  state  in  his  capacity  as  executor  or 
administrator  in  like  manner  and  under  the 
same  restrictions  as  are  applicable  to  non- 
residents. Germantown  Trust  Co.  v.  Whit- 
ney, 19  S.  D.  108,  102  N.  W.  304. 

15.  An  administrator  has  an  interest,  suf- 
ficient to  enable  him  to  maintain  action  to 
determine  an  adverse  claim  against  one 
asserting  such  claim  against  interest  of 
heirs  of  deceased  owner,  under  S.  D.  Code 
Civ.  Proc.  chap.  29,  §  675,  providing  that  an 
action  may  be  brought  by  any  person 
against  another  who  claims  any  estate  or 
interest  in  real  property  adverse  to  him,  for 
the  purpose  of  determining  such  claim. 
Berry  v.  Howard,  —  S.  D.  — ,  127  N.  W. 
526. 

16.  As  under  the  South  Dakota  statutes, 
the  right  of  possession  of  all  real  estate 
passes,  upon  the  death  of  the  owner,  to  his 
personal  representative  for  the  purposes  of 
administration,  and  during  the  course  of 
administration  is  under  bis  control,  such 
representative  has  such  an  interest  in  the 
real  estate  as  entitles  him  to  bring  an 
action  to  quiet  title  thereto,  and  an  alle- 
gation that  the  plaintiff  has  been  appointed 
administrator  and  that  the  land  in  ques- 
tion was  the  property  of  and  in  posses- 
sion of  deceased  at  the  time  of  his  death 
and  that  such  title  has  vested  in  his  heirs, 
and  furthermore  that  defendants  claim 
rights  adverse  to  such  title  in  the  heirs, 
is  equivalent  to  an  allegation  of  claim  ad- 
verse to  the  administrator,  and  is  suf- 
ficient as  a  pleading  of  such  adverse  claim. 
Berry  v.  Howard,  —  S.  D.  —  ,  127  N.  W. 
526. 


IV.  Debts  and  Oblioations. 

Priority  of  debts  over  legacies,  see  infra,  37. 

Right  of  action  by  legatee  to  enforce  pay- 
ment of  debt  due  estate,  see  Action  or 
Suit,  4. 

Reviewability  of  order  rejecting  claim  as 
barred  by  limitations,  see  Appeal  and 
Error,  661. 
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Running  of  limitations  agitinst,  see  Limi- 
tation of  Actions,  39,  40. 

Sufficiency  of  complaint  in  action  for,  see 
Pleading,  230. 

17.  A  claim  may  be  approved  and  allowed 
by  a  county  judge  after  it  has  been  rejected 
either  by  nonaction  or  by  written  indorse- 
ment, at  any  time  before  it  is  barred  by 
the  special  or  general  statute  of  limitations. 
Re  Smith,  13  N.  D.  513,  101  N.  W.  890. 

18.  An  abortive  attempt  to  present  a 
claim  to  the  administrator  of  a  decedent  is 
no  bar  to  the  later  presentation  of  a  good 
and  l^ally  sufficient  claim.  F.  A.  Patrick 
&  Co.  V.  Austin,  —  N.  D.  — ,  127  N.  W.  109. 
Notice  to  eredltors. 

19.  N.  D.  Rev.  Codes  1905,  §  8097,  re- 
quiring the  publication  of  notice  to  creditors 
of  a  decedent  being  independent  of  §  8105, 
requiring  suit  to  be  brought  within  three 
months  after  the  claim  is  rejected,  the  pub- 
lication of  notice  under  the  former  is  an 
unnecessary  condition  to  the  enforcement  of 
the  latter.  Singer  v.  Austin,  —  N.  D.  — , 
125  N.  W.  560. 

yerilloatlon  of  olalm. 

20.  A  claim  of  a  corporation  against  the 
estate  of  a  decedent  is  properly  verified  by 
the  treasurer  under  N.  D.  Rev.  Codes  1905, 
§  8100  which  provides  that  it  must  be  veri- 
fied by  an  officer  of  the  corporation.  F.  A. 
Patrick  4  Co.  v.  Austin,  —  N.  D.  — ,  127 
N.  W.  109. 

21.  N.  D.  Rev.  Codes  1905,  §  8101  to  the 
effect  that  debts  justly  due  and  paid  by  the 
administrator  at  the  "true  amount  over  and 
above  set-offs,  the  estate  being  solvent,  shall 
be  allowed  in  the  settlement  of  the  account 
on  being  proved  to  the  satisfaction  of  the 
court,  though  not  verified,  is  for  the  pro- 
tection of  the  administrator;  and  does  not 
dispense  with  verification  otherwise.  F.  A. 
Patrick  &  Co.  v.  Austin,  —  N.  D.  — ,  127 
N.  W.  109. 

Neeesatty  for  preaeatiac  claim. 

22.  Under  S.  D.  Prob.  Code,  §  178,  which 
provides  that  no  action  shall  be  maintained 
against  any  estate  unless  the  claim  is  first 
presented  to  the  executor  or  administrator, 
a  demand  for  the  rescission  of  a  contract 
for  the  sale  of  personal  property,  and  for  a 
return  of  the  notes  given  in  return  there- 
for, need  not  be  presented  to  such  personal 
representatives  before  action  may  be  main- 
tained thereon.  Kline  v.  Gingery,  —  S. 
D.  — ,  124  N.  W.  958. 

Wltat  amonata  to  a  rejeotloa  of 
claim. 

23.  For  the  purpose  of  authorizing  actions 
upon  claims,  and  of  limiting  the  time  in 
which  suit  must  be  brought,  the  constructive 
rejection  which,  by  N.  D.  Rev.  Codes  1899, 
§  6405,  follows  as  a  result  of  ten  days' 
neglect  or  refusal  to  allow  it,  is  equivalent 
to  a  rejection  by  written  indorsement.  Re 
Smith,  13  N.  D.  513,  101  N.  W.  890. 
FlUag  of  rejected  claim. 

24.  A  claim  against  a  decedent's  estate 
which  has  been  rejected  need  not  Ixi  filed 


in  the  county  court  under  Dak.  Comp.  Laws 
1887,  §  5795,  requiring  all  claims  allowed 
to  be  filed  within  thirty  days,  and  §  6796 
requiring  suit  to  be  brought  on  a  rejected 
claim  within  three  months.  Saxton  v.  Mus- 
selman,  17  S.  D.  35,  95  N.  W.  291. 
Rejeotloa  of  claim  as  prereqnlaito  to 
•nit. 

25.  Under  the  North  Dakota  statutes  the 
rejection  of  a  claim  against  the  estate  of  a 
decedent,  either  by  the  executor,  adminis- 
trator, or  county  judge,  is  a  condition 
precedent  to  the  right  to  sue  upon  it.  Re 
Smith,  13  N.  D.  513,  101  N.  W.  890. 
Time  to  ane  oa  rejected  claims. 

26.  The  provision  of  N.  D.  Rev.  Codes 
1905,  §  8105,  barring  rejected  claims  against 
a  decedent's  estate  unless  sued  on  within 
three  months  is  operative  as  to  claims  pre- 
sented and  constructively  rejected  by  non- 
action for  10  days  as  provided  in  §  8103, 
although  notice  to  creditors  as  provided  in  § 
8097,  has  not  been  given.  Singer  v.  Austin, 
—  N.  D.  — ,  125  N.  W.  560. 
Statntorj  allowances. 

See  also  infra,  35. 

27.  Under  S.  D.  Prob.  Code,.§  154,  the 
expenses  of  administration,  last  illness  and 
funeral  charges  are  not  payable  from  the 
statutory  allowance  where  there  is  other 
property.  Meyer  v.  Meyer,  —  S.  D.  — ,  127 
N.  W.  595. 

28.  The  statutory  allowances  must  come 
from  all  the  property  belonging  to  the  de- 
cedent notwithstanding  specific  or  general 
bequests  elsewhere;  and  tne  widow's  allow- 
ance or  claim  to  exempt  property  takes 
precedence  over  the  claims  of  legatees  and 
distributees,  and  of  all  other  claims 
against  the  estate  of  her  deceased  husband, 
except  expenses  of  administration,  last  ill- 
ness, funeral  charges  and  tax  liens.  Mever 
V.  Meyer,  —  8.  D.  — ,  127  N.  W.  595. 

29.  Although  a  policy  of  insurance  made 
payable  to  the  insured  or  to  his  adminis- 
trators, executors  or  assigns  may  be  dis- 
posed of  bjf  will,  under  S.  D.  Civ.  Code,  § 
1956,  it  is  nevertheless  subject  to  the  statu- 
tory allowance  of  the  surviving  husband 
or  wife  and  minor  children  under  §$  728, 
1073,  S.  D.  Code  Civ.  Proc.  §  348,  and  S.  D. 
Prob.  Code,  §§  153,  154,  all  of  which  sec- 
tions of  the  statute  must  be  construed  to- 
gether so  as  to  give  effect  to  each.  Meyer 
V.  Meyer,  —  S.  D.  — ,  127  N.  W.  695. 


V.  What  abb  Assets. 

CertUeatc  of  sale  on  foredosaro. 

30.  The  sheriff's  certificate  of  sale  on  fore- 
closure is  personal  property  transferable 
by  the  executor  of  the  purchaser.  Boschker 
V.  Van  Beek,  —  N.  D.  — ,  122  N.  W.  338. 

31.  An  executor  may  lawfully  sell  and 
assign  a  certificate  of  sale  on  foreclosure 
held  by  him  as  executor  and  thereby  pass 
all  the  interest  of  the  devisees  under  the 
will  of  testator.  Winterberg  v.  Van  Do 
Vorste,  —  N.  D.  — ,  122  N.  W.  866. 
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lamranoe    money. 

bee  also  supra,  29. 

32.  The  administrator  or  other  legal  rep- 
resentative of  the  estate  of  a  deceased  per- 
son has  no  right  as  against  the  beneficiary 
to  receive  the  insurance  money  on  a  life 
policy  as  assets  of  the  estate.  Meyer  v. 
Meyer,  —  S.  D.  — ,  127  N.  W.  595. 

33.  The  proceeds  of  a  life  insurance  policy 
to  which  a  beneficiary  is  entitled  under  the 
policy  are  not  subject  to  the  administration 
of  the  estate,  and  the  beneficiary  is  entitled 
thereto  independently  and  exclusive  of  the 
administration.  Meyer  v.  Meyer,  —  S.  D. 
— ,  127  N.  W.  595. 

34.  The  fund  derived  from  certificates  in 
fraternal  benefit  societies  and  by  terms  made 
payable  to  the  "legal  heirs"  of  insured  is 
not  assets  of  the  estate  and  hence  neither 
the  county  court  nor  the  district  court  on 
appeal  therefrom  has  jurisdiction  to  de- 
termine rights  thereto.  Finn  v.  Walsh, 
—  N.  D.  — ,  121  N.  W.  766. 

35.  Where  a  testator  by  will  gsive  the 
proceeds  of  a  life  insurance  policy  on  his 
life,  the  beneficiary  of  which  was  his  ad- 
ministrators, executors  or  assigns,  to  his 
sister,  she  became  a  special  legatee,  and 
such  legacy  was  subject  to  the  administra 
tion  of  the  estate,  and  by  virtue  of  S.  D. 
Civ.  Code,  §§  1072,  1073,  was  subject  to 
and  burdened  with  the  payment  of  the  debts 
of  the  decedent,  the  widow's  allowance  and 
expenses  of  administration  as  prior  claims 
having  precedence  over  the  legacy.  Meyer 
V.  Meyer,  —  S.  D.  — ,   127  N.   \V.  5U5. 

36.  N.  D.  Rev.  Codes  1905,  §  8083,  pro- 
viding that  the  proceeds  of  lite  insurance 
or  benefit  certificates  payable  to  the  person- 
al representatives,  heirs  or  estate  of  a  de- 
cedent shall  not  be  liable  for  debts  but 
shall  be  inventoried  and  distributed  to  the 
heirs  or  the  heirs  at  law  of  decedent,  did  not 
intend  to  make  any  such  proceeds  assets 
which  were  not  otherwise  so,  or  to  confer 
any  jurisdiction  over  such  as  were  not  as- 
sets; but  the  statute  applies  only  to  such 
proceeds  as  may  have  become  assets.  Finn 
Y.  WaUh,  —  N.  D.  — ,  121  N.  W.  766. 


VI.  Distribution;  Acoodktino. 

Parties  to  action,  see  Action  or  Suit,  III.  b, 
6. 

Who  may  be  heard  on  appeal  from  order  of, 
see  Appeal  and  Error,  455. 

Burden  of  proof  in  action  on  note  by  heir 
of  owner,  see  Evidence,  174. 

Application  to  set  aside  decree  for  distri- 
bution, see  Judgment,  202. 

When  action  to  recover  deceased  partner's 
interest  in  partnership  assets  is  barred, 
see  Limitation  of  Actions,  60. 

What  constitutes  a  payment  of  distributive 
share  to  distributee,  see  Payment,  3. 

See  also  supra,  12. 

37.  Heirs,  legatees,  or  devisees,  as  such, 

have  no  right  to  decedent's  property  until 

his   debtn   ore   paid.     Friese   v.   Friese,   12 

N.  D.  82,  95  N.  W.  446. 


38.  A  distributee's  final  receipt  for  his 
share  in  an  estate  is  impeachable  for  fraud 
of  the  e.\ecutor  in  obtaining  it  from  the 
distributee  who  was  illiterate,  and  to  whom 
its  nature  was  falsely  described  as  a  formal 
writing  necessary  to  get  his  share  of  the 
money.  Sjoli  v.  Hogenson,  —  N.  D.  — ,  122 
N.  W.  1008. 

39.  A  distributee  of  an  estate  adjudged 
to  be  entitled  to  a  share  by  the  final  decree 
of  distribution  may  sue  the  personal  rep- 
resentative or  his  bondsmen  for  such  share 
the  same  as  if  it  were  a  judgment  of  a 
court  of  record ;  since  N.  D.  Rev.  Code  1905, 
§§  7898,  8067,  8068,  8199,  8208,  8211,  8212 
ascribe  to  the  probate  proceedings  of  the 
county  court  the  same  force  as  those  of 
courts  of  record  and  making  the  final  decree 
of  distribution  conclusive,  of  the  rights 
and  binding  on  all  parties.  Sjoli  v.  Hogen- 
son, —  N.  D.  — ,  122  N.  W.  1008. 

40.  Costs  and  disbursements  incurred  by 
a  special  administrator  acting  in  good 
faith  under  authority  of  a  statute  provid- 
ing for  the  appointment  of  a  special  admin- 
istrator in  case  of  a  person  who  has  dis- 
appeared under  circumstances  which  aflTord 
reasonable  grounds  for  believing  that  he  is 
dead  are  not  a  legal  charge  against  such 
person  or  his  property,  as  the  proceedings 
are  wholly  void.  Clapp  v.  Houg,  12  N.  D. 
600,  65  L.R.A.  757,  102  Am.  St.  Rep.  589,  98 
N.  W.  710. 

Oompensatton. 

41.  Where  all  the  real  estate  of  a  de- 
cedent was  covered  by  deeds  delivered  in 
escrow  to  the  executor  named  in  his  will, 
which  deeds  were  mentioned  in  the  will,  the 
executor  was  merely  the  trustee  or  custo- 
dian of  such  deeds  and  not  a  trustee  of  the 
lands  described  therein,  so  as  to  entitle  him 
to  fees  as  though  he  had  handled  such  estate 
as  executor.  Re  Nelson,  —  S.  D.  — ,  129 
N.  W.  113. 

42.  The  amount  of  compensation  fixed  by 
statute,  based  upon  the  value  of  the  personal 
estate,  and  which  amounted  to  some  $115, 
is  an  exceedingly  liberal  recompense  for  all 
services  both  legal  and  otherwise  performed 
by  the  executor  or  the  firm  of  which  he  was 
a  member,  where  the  personal  estate 
amounted  to  some  $2,600,  and  the  executor 
was  called  upon  to  perform  but  little  ser- 
vices in  connection  with  the  estate.  Re 
Nelson,  —  S.  D.  — ,  129  N.  W.  113. 


VII.  Sale  of  Real  Estate. 

Estoppel  to  claim  as  heir  by  giving  deed  as 
administrator,  see  Estoppel,  4. 

Presumption  in  support  of  procedings  for, 
see  Evidence,  143. 

Collateral  attack  on  order  for  sale,  see 
Judgment,  135,  136. 

Power  to  sell  land  of  deceased  timber  cul- 
ture entrymen,  see  Public  Lands,  46. 

Necessity  for  recording  other  instrument  as 
against  quitclaim  deed  of  administra- 
tor, see  Real  Property,  15,  16. 
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43.  Failure  to  publish  a  notice  of  an  order 
to  show  cause  why  decedent's  property 
should  not  be  sold,  for  four  successive  weeks, 
or  28  days,  as  provided  by  S.  D.  Rev. 
Prob.  Code,  §  204,  will  not  affect  the  validity 
of  the  sale  in  a  collateral  proceeding  to  quiet 
title  to  such  property.  Blackman  v.  Mul- 
hall,  19  S.  D.  634,  104  N.  W.  250. 

44.  A  finding  of  the  probate  court  that 
the  petition  for  the  sale  of  decedent's  real 
estate  was  duly  presented  by,  and  the  order 
for  the  sale  made  in  the  name  of,  the 
administrator  and  administratrix,  cannot 
be  questioned  in  a  collateral  proceeding  to 
quiet  title  to  such  property.  Blackman  v. 
Mulhall,  19  S.  D.  634,  104  N.  W.  260. 
TTnder  proTiatoa*  of  will. 

Creation  of  unlawful  perpetuity  by  pro- 
vision for  sale  in  will,  se  Perpetuities, 
2,  3. 

45.  Under  a  will  providing  that  the  tes 
tator's  residuary  estate  be  devoted  to  a 
charitable  use,  and  that  to  such  end  his 
executor  shall  sell  certain  real  estate  at 
such  time  as  in  his  judgment  will  bring 
the  best  price,  but  not  later  than  five  years 
after  hia  death,  unless  such  period  shall  be 
extended  by  court  order,  the  legal  title, 
until  the  real  estate  is  actually  sold,  rests 
in  the  executor  as  trustee  by  necessary  im- 
plication, or  in  the  heir  at  law  for  want 
of  the  designation  of  a  trustee  in  the  will; 
and,  if  the  latter,  it  is  not  by  virtue  of  the 
will,  but  by  operation  of  law  on  account 
of  such  failure  of  designation.  Re  Sacrison, 
—  N.  D.  — ,  26  L.R.A.(N.S.)  724,  123  N. 
W.  618. 

46.  A  will  whereby  a  testator  directs 
that  his  residuary  estate  be  devoted  to  a 
charitable  use,  and  provides  that  to  such 
end  his  executior  shall  sell  certain  real  es- 
tate at  such  time  as  in  his  judgment  will 
bring  the  best  price,  but  not  later  than  five 
years  after  his  death  unless  such  period 
should  be  extended  by  court  order,  confers 
upon  the  executor  a  power  in  trust  to  sell 
and  convert  such  real  estate  into  money, 
which  power  may  be  exercised  without  any 
act  on  the  part  of  the  heir,  even  though 
he  be  held  to  be,  by  operation  of  law,  a 
trustee  of  the  legal  title  because  of  the  fail- 
ure of  the  testator  to  designate  a  trustee  in 
the  will.  Re  Sacrison,  —  N.  D.  — ,  26 
L.R.A.(N.S.)   724,  123  N.  W.  618. 


VIII.  Editobial  Notes. 

Ancillary  administration. 

35  Am.  Dec.  483. 
Administrators  de  bonis   non. 
24  Am.  Dec.  379;  108  Am.  St.  Rep.  414. 
Executors  de  son  tort. 

85  Am.  Dec.  423;  98  Am.  St.  Rep.  190. 
Right  of  estate  of  one  entitled  to  allow- 
ance  for   support,    to   undrawn    accumula- 
tions. 0  L.R.A.(N.S.)    997. 
Necessity  of  executor's  assent  to  legacy. 
50   Am.   Dec.   485. 
Effect  of  executor's  promise  as  to   pay- 


ment of  legacy  upon  trust  relations  with 
legatee.  9  L.R.A.(N.S.)    214. 

Constitutionality  of  statutes  providing 
for  administration  of  absentee's  estate. 

4  L.R.A.(N.S.)    944. 

Action  by  heirs  to  recover  possession  of 
property  before  distribution. 

23  Am.   Dec.  200. 

Effect  of  ancillary  appointment  after 
commencement  of  action  by  foreign  execu- 
tor or  administrator.      4  L.R.A.(N.S.)  657. 

Effect  on  debt  of  appointment  of  debtor 
as  executor  or  administrator. 

26  L.R.A.(N.S.)   411. 
AppolntmeBt. 

Refusal  of  letters  of  administration. 

46  Am.  Dec.  437. 

Who  may  be  executors  or  administra- 
tors. 64  Am.   Dec.  618. 

Right  of  one  first  entitled  to  adminis- 
tration to  nominate  third  person. 

22  L.R.A.(N.S.)    1161. 

Right  of  non-resident  to  act  as  executor 
or  administrator. 
113  Am.  St.  Rep.  582;  1  L.R.A.(N.S.)   343. 

ReslgastloB. 

Power  to  permit  executor  to  resign. 

13  L.R.A.(N.S.)   438. 

Powers  and  liabilities,  genorally. 

Powers  of  executors.        66  Am.  Dec.  437. 
Common-law   powers  of  executor. 

78  Am.  St.  Rep.  171. 
Collateral  attack  on  right  of  acting  ad- 
ministrators. 81  Am.   St.  Rep.  537. 
Sales  for  executor's  private  purposes. 

11  Am.  Dec.   387. 
Executor's  power  to  revive  debt. 

12  Am.  Dec.  650. 
Power  to  sell  given  executor  and  its  ef- 
fect.                                      12  Am.  Dec.  102. 

Effect  of  executor's  covenants. 

17  Am.  Dec.  224. 

Carrying  on  of  partnership  by  deceased 
partner's  representative.      86  Am.  Dec.  600. 

Implied  power  to  sell  of  executors  and 
other  trustees.  87  Am.  Dec.  209. 

Authority  of  one  of  several  executors  or 
administrators.  127  Am.  St.  Rep.  381. 

Skill  and  diligence  required  of  adminis- 
trator. 12  Am.  St.  Rep.  311. 

Power  and  duty  of  personal  representa- 
tive as  to  property  outside  of  state. 

45  Am.  St.  Rep.  664. 

Right  of  administrator,  etc.,  to  assert  de- 
fense personal  to  legatee,  distributee  or  cred- 
itor to  claim  against  estate. 

8   L.R.A.(N.S.)    212. 

Right  of  executor  or  administrator  to 
recover  excessive  payments  made  creditor 
under  belief  in  estate's  solvency. 

28  L.R.A.(N.S.)   440. 

Right  of  personal  representative  of  lessee 
to  possession  under  lease  to  commence  in 
future.  22  L.R.A.(N.S.)    301. 

Whether  special  power,  other  than  of 
sale,  conferred  on  executor  passes  to  ad- 
ministrator c.t.a.     '    29  L.R.A.(N.S.)    264. 

When  personal  representative  not  en- 
titled to  possession  of  personal  assets  of 
estate.  3  L.R.A.(N.S.)   704. 
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Liability  of  executor  or  administrator 
for  debt  owing  to  the  estate. 

112  Am.  St.  Rep.  407. 

Liability  of  administrator  or  executor 
to  tliird  persons  for  negligence. 

133  Am.  St.  Rep.  373. 

Liability  of  coexecutor  lor  delault  of  one 
permitted  to  manage  estate. 

11  L.R.A.(N.S.)   206. 

Liability  of  executor  or  administrator 
for  loss  of  bank  deposit. 

7   L.R.A.(N.S.)    617. 

Liability  of  executor  or  administrator  to 
distributees  for  interest  where  settlement 
of  estate  delayed.         31  L.R.A.(N.S.)   350. 

Personal  liability  of  executor,  adminis- 
trator, or  trustee  on  corporate  stock  stand- 
ing in  his  name.  30  L.R.A.(N.S.)  1092. 
UablUty   on  bond. 

form  and  contents  of  administrator's 
deed.  56  Am.  Dec.  56. 

Fixing  liability  of  personal  representa- 
tive before  action  on  bond. 

61  Am.  Dec.  529. 

Extent  of  surety's  liability  on  bonds  of 
executors  or  administrators. 

51  Am.  Dec.  519. 

Liability  of  surety  of  executor,  etc.,  for 
debt  made  in  interest  of  estate. 

22  L.R.A.(N.S.)   1094. 

What  constitutes  breach  of  bond  of  exec- 
utor or  administrator.  51  Am.  Dec.  625. 
Debt*  and  obligations. 

Continuing  force  of  contracts  as  against 
decedents.  68  Am.  Dec.  758. 

Power  of  administrator  to  make  estate 
liable  for  attorneys'  fees. 

93  Am.  Dec.  393. 

Liability  of  estate  to  attorney  employed 
by  executor  or  administrator. 

26  L.R.A.(N.S.)    72. 

Liabilities  of  estates  of  decedents  on 
contracts  and  for  torts  of  personal  repre- 
sentatives. 52  Am.  St.  Rep.  118. 

Statement  of  claims  against  estates  of 
decedents.  130  Am.  St.  Rep.  311. 

Effect  of  allowance  of  claim  against  es- 
tate. 85  Am.  Dec.  121. 

Liability  of  estate  for  commissions  of 
sales  broker  or  agent.  64  L.R.A.  554. 

Items  and  amounts  allowable  as  funeral 
expenses  against  deceased's  estate. 

28  L.R.A.(N.S.)   572. 

Wliat  are  assets. 

Administration  based  on  right  of  action 
for  negligent  killing  of  a  person  as  an  as- 
set. 1  L.R.A.{N.S.)  886. 

Character  of  surplus  on  foreclosure  of 
realty  after  mortgagor's  death,  as  realty 
or  personalty.  19  L.R.A.(N.S.)    723. 

Distrlbntlont  aooonntlng. 

Right  of  court  to  surcharge  account  be- 
fore it  in  absence  of  objection  to  the  ac- 
count, or  upon  objection  by  amicus  curiae. 
18   L.R.A.(N.S.)    284. 

Widow's  right  to  exemption  or  allowance 
for  support  out  of  personal  assets  of  non- 
resident husband.         11  L.R.A.(N.S.)    361. 

Right  of  executor  to  allowance  for  at- 
torney's fees  in  attempt  to  establish  or 
defend  wiU.  26  L.R.A.(N.S.)  757. 


Remedy  of  distributee  as  to  accounting 
without   notice   to   or   appearance   by   him. 

63  L.R.A.  95. 

Right  to  object  to  account  of  coexecutor 
or  coadministrator.  22  L.R.A.(N.S.)  1119. 
Sale  of  real  property. 

Causes  for  which  decedent's  real  estate 
may  be  sold.  79  Am.  St.  Rep.  82. 

Sufficiency  of  petition  for  sale  of  de- 
cedent's land.  129  Am.  St.  Rep.  658. 

Laches  in  applying  for  orders  to  sell  real 
property  of  decedent  to  pay  debts. 

26  Am.  St.  Rep.  22. 

Power  of  executor  to  execute  power  of 
sale  under  will  after  discharge. 

2  L.R.A.{N.S.)    623. 

Validity  of  sale  to  surety  on  executor's 
bond.  4  L.R.A.(N.S.)   820. 


EXECUTOBT  CONTRACT. 

For  sale  of  personalty,,  see  Sale,  II. 

•-»■* 

EXEMPLARY  DAMAGES. 

See  Damages,  II. 


EXEMPTION, 


Holding  under  attachment,  property  ex- 
empt from  bankruptcy  proceedings,  see 
Attachment,  18. 

Liability  to  exemplary  damages  for  sale  of 
exempt  property,  see  Damages,  3. 

Secondary  evidence  as  to  bankruptcy  court 
setting  aside  certain  property  as  ex- 
empt, see  Evidence,  243. 

Precedence  of  widow?  from  exempt  prop- 
erty, see  Executor  and  Administrator, 
28. 

Garnishment  of  exempt  property,  see  Gar- 
nishment, 1,  3,  6. 

Homestead  exemption,  see  Homestead. 

Judgment  for  chattel  mortgagor  as  .adjudi- 
cation that  property  is  exempt,  see 
Judgment,  114. 

From  levy,  see  Levy  and  Seizure,  I.  b. 

From  liability  for  public  improvment,  see 
Public  Improvements,   14,   15. 

Of  judgment  preventing  set-off,  see  Set-Off 
and  Counterclaim,  18-20. 

From  succession  tax,  see  Taxes,  242.  243. 

From  taxation  generally,  see  Taxes,  I.  c. 


EXHIBIT. 


Sufficiency  of  exceptions  to  admission  of, 
in  evidence,  see  Appeal  and  Error,  350. 

Effect  of  attaching  to  complaint,  see 
Pleading,  322. 
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EXPECTANCY— EXTRADITION. 


EXPECTANCT. 

Jurisdiction  to  pass  upon .  validity  of  re- 
lease of,  see  Courts,  18. 

Rights  of  heirs  and  distributees  in  dece- 
dent's estates  generally,  see  Descent 
and  Distribution. 

A  release  executed  during  the  lifetime 
of  the  decedent  by  an  heir  apparent  or  pre- 
sumptive, is  not  valid  as  a  release  exclud- 
ing the  heir  from  participation  in  the  es- 
tate, under  S.  D.  Civ.  Code,  §§  215,  918.  Re 
Thompson,  —  S.  D.  — ,  128  N.  W.  1127. 

EdttoHal  motea. 

Assignment  of  expectancies. 

56  Am.  St.  Rep.  339. 
Sale  of  expectancy  by  prospective  heir. 

25  L.R.A.(N.S.)   436. 


♦  «» 


EXPECTANCY   OF  LIFE. 

Admissibility  of  mortality  tables  showing, 
see  Evidence,  759. 


EXPERT   TESTIMONY. 

in  general,  see  Evidence,  VII. 
Weight  of,  see  Evidence,  1010,  1011. 


#»» 


EXPLANATION. 

Evidence  in,  see  Evidence  X.  p. 
*  ■  » 
EXPLOSIONS  AND  EXPLOSIVES. 

Burden  of  proof  as  to  cause  of,  see  Evi- 
dence, 107. 

As  cause  of  injury  to  insured  property,  see 
Insurance,  113. 

Contributory  negligence  of  person  injured 
by,  see  Negligence,  7,  8. 

Editorial  Botea. 

Liability  for  keeping  explosives. 

67  Am.  St.  Rep.  134. 
Liability  for  injury  to  children  from  ex- 
plosives left  accessible. 

14  L.R.A.(N.S.)   586. 


4«» 


EX  POST  FACTO  LAWS. 

See  Constitutional  Laws,  I.  b.  1. 

»«» 

EXPRESS  COMPANIES. 

Aa  carriers,  see  Carriers. 
•Turisdiction    of    Federal    court    over,    see 
Courts,  69,  70. 


EXTENSION. 

Of  time  for  settling  statement  of  case  on 
appeal,  see  Appeal  and  Error,  189-196. 

Of  time,  release  of  surety  by,  see  Principal 
and  Surety,  12,  13. 


#«» 


EXTINOinSHMENT. 

Of  contract,  see  Contracts,  VI. 

#«» 

EXTORTION. 

As  ground  for  disbarment  of  attorney,  see 
Attorneys,  6. 

Editorial  notea. 

Extortion.  96  Am.  Dec.  193. 

Efforts  to  collect  debt  as  extortion. 

18   L.R.A.(N.S.)    77. 

Threat  to  injure  business  unless  money 

paid  as  extortion.  15  L.R.A.(X.S.)  718. 


EXTRADITION. 


Burden  of  proof  as  to  similarity  of  lawa^ 

see  Evidence,  39. 
Bi'rden  of  proof  of  identity,  see  Evidence, 

53,  64. 
Procedure  on  habeas  corpus  to  resist,  see 

Habeas  Corpus,  11,  12. 

1.  A  prisoner  attacking  the  executive 
warrant  in  extradition  proceedings  has  the 
burden  of  showing  that  he  was  absent  from 
the  demanding  state  on  the  day  when  the 
crime  was  committed.  State  ex  rel.  Haff 
v.  Schlachter,  21  S.  D.  276,  111  N.  W.  566. 

2.  The  prima  facie  proof  of  flight  from 
justice  made  by  an  executive  warrant  in 
extradition  proceedings  is  overcome  by  sim- 
ple proof  of  absence  from  the  demanding 
state  on  the  day  named  in  the  indictment 
unless  evidence  is  offered  that  the  day  is 
incorrectly  stated  or  that  the  crime  was 
in  truth  at  another  time.  State  ex  rel. 
Haff  v.  Schlachter,  21  S.  D.  276,  111  N. 
W.  566. 

Snfflolenoy  of  ladlotmeBt. 

3.  It  is  presumed  that  acts  charged  in 
an  indictment  found  in  another  state,  under 
which  extradition  of  fugitives  from  justice 
is  asked,  are  sufficient  under  the  laws  to 
constitute  the  crime  charged.  Re  Renshaw, 
18  S.  D.  32,  112  Am.  St.  Rep.  778,  99  N. 
W.  83. 

4.  In  a  case  involving  the  surrender,  un- 
der the  acts  of  Congress,  of  a  fugitive  from 
justice,  the  objection  cannot  be  sustained 
that  the  indictment  is  not  framed  accord- 
ing to  the  technical  rules  of  criminal 
pleading,  if  it  conforms  substantially  to 
the  laws  of  the  demanding  state,  and  that 
must  be  determined  in  the  forum  of  that 
state.  Re  Renshaw,  18  S.  D.  32,  112  Am. 
St  Rep.  778,  99  N.  W.  83. 
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[Cited  in  notes  in  112  Am.  St.  Rep.  133, 
on  extradition  proceedings;  11  L.R.A. 
(N.S.)  428,  on  right  of  court  of  asy- 
lum state  to  examine  sufficiency  of 
papers  charging  offense  for  which  ex- 
trwiition  demanded.] 

Editorial  notes. 

Extradition  proceedings. 

112  Am.  St  Rep.  105. 
What  constitutes  extradition. 

lia  Am.  St.  Rep.  447. 
Arrest  and  detention  of  fugitive  from  jus- 
tice before  demand  is  made. 

46  Am.  St  Rep.  415 

Proceedings  for  arrest  and  surrender  of 

fngitives  from  justice  from  another  state. 

67  Am.  Dec.  369. 

Grounds  for  refusal  by  state  to  surrender 

person  demanded  by  authorities  of  another. 

63   Am.  St.  Rep.   129. 

Right  of  court  of  asylum  state  to  examine 

sufficiency   of   papers   charging   offense   for 

which  extradition  demanded. 

11  L.R.A-(N.S.)   424. 

Extradition  of  person  under  confinement 

in  asylum  state.  24  L.R.A.(N.8.)    799. 

Right,  in  reviewing  extradition  proceed- 

iniES.  to  be  heard  upon  merits  of  charge. 

^'  21  L.R.A.(N.S.)   939. 


Right  to  try  extradited  persons  for  other 
offenses.  10   Am.   St   Rep.   207. 


4«» 


EXTRA  WORK. 

Recovery  for,  see  Contracts,  146. 
*»» 
EXTREME  ORUELTT. 
See  Husband  and  Wife,  IIL  b,  L 

•-•-• 

EXTRINSIC  EVIDENCE. 

Admissibility  of,  in  evidence,  see  Evidenoe^ 
VL 


♦  «» 


ETE  WITNESSES. 

To  crime,  necessity  for  producing,  see  Wit- 
nesses, 1. 


F 


FACE  VALUE. 

Of  note,  see  Bills  and  Notes,  IL 
♦-•-• 

FACTION. 

Of  political   party,   action   by  convention, 
see  Voters,  and  Elections,  III 

♦-•-♦ 


FACTORS. 


See  also  Sale,  2. 

1.  Under  N.  D,  Rev.  Codes  1906,  5  5801, 
and  also  under  the  common  law  a  factor 
is  one  who  buys  as  well  as  sells  for  his 
principal.  Turner  v.  Crumpton,  —  N.  D. 
— ,  130  N.  W.  937. 

2.  One  who  was  accustomed  to  receive 
conaignments  of  grain  from  a  shipper  and 
sell  the  same  in  his  own  name  crediting 
the  shipper  with  the  proceeds  acts  as  a 
factor  in  so  doing  and  not  as  a  broker,  and 
also  acts  as  a  factor  in  buying  grain  for 
the  same  shipper  the  price  of  which  is 
charged  in  like  manner.  Turner  v.  Crump- 
ton,  —  N.  D   — ,  130  N.  W.  937. 

Editorial  notes. 

Definition  and  distinctive  features  of  fac- 
tors. 58  Am.  Dec.  159. 
Supp.  Dak.  Dig.— 30. 


Extent  to  which  advances  by  factor  cre- 
ate a  debt  against  principal. 

B  i-g  L.R.A.(N.S.)    1147. 


4«» 


FACTORY. 


Shipment  by  foreign  corporation  to,  as  in- 
terstate commerce,  see  Commerce,  1. 


■»»» 


FACTS. 


Prejudicial  error  in  instructions  upon. 
Appeal  and  Error,  VII.  k,  6,  a,  6. 


♦-•-• 

FAIRS. 

State  fair,  see  State  Fair, 

Editorial  note. 

Liability  of  one  conducting  fair  for  in- 
jury to  patron  through  negligence  of  con- 
cessionary. 14  L.R.A.(N.S.)  284. 


*«» 


FALL. 

Of  building,  liability  of  lessor  for  injnry  by, 
see  Landlord  and  Tenant,  10. 
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FALSE  IMPRISOKMENT— FAKM  CONTRACT. 


Liability  of  owner  for  injury  by  collapse 
ol  building,  see  Negligence,  1. 


rAI.SE  IMPRISONMENT. 

For  resisting  attempts  to  remove  highway 
fence,  admissibility  of  records  on  ques- 
tion of  establishment  of  highway,  see 
Evidence,  290. 

Instructions  in  action  for,  see  Trial,  346, 
366. 

Editorial  note*. 

,    False  imprisonment. 
\      54  Am.  Dec.  259,  67  Am.  St.  Rep.  408. 
What  amounts  to  false  imprisonment. 

118  Am.  St.  Rep.  719. 
Liability   for   arresting  wrong  person 

44  Am.  Dec.  291. 
Whether  false  imprisonment  may  be  pred- 
icated of  partial  or  conditional   restraint. 
20  L.R.A.(N.S.)    968. 
Abandonment  of  suit  before  entry  as  af- 
fecting justification  under  writ  in  defense 
to  action  for  false  imprisonment. 

4   L.R.A.(N.S.)    461 
Words  alone  as  affecting  false  imprison- 
ment. 7  L.R.A.(N.S.)    576. 
Liability  for  assisting  in  unlawful  arrest 
or   subsequent  detention. 

14  L.R.A.(N.S.)  1123. 
Liability  of  officer  arresting  person  bear- 
ing name  appearing  in  warrant. 

7    L.R.A.(N.S,)    268 


FAUSE  PRETENSES. 

As  ground  for  attachment,  see  Attachment, 

2,3. 
Question  for  jury  as  to  intent,  see  Trial, 

148. 
Fraudulent   representations   in   civil   cases, 

Fee  Fraud  and  Fraudulent  Conveyances, 

Sufficiency  of  indictment  for,  see  Indictment, 
etc.,  II.  e,  6,  i. 

1.  It  is  not  necessary,  to  constitute  the 
offense  of  obtaining  property  by  false  pre- 
tenses, that  the  owner  has  been  induced  to 
part  with  his  property  solely  and  entirely 
by  pretenses  which  are  false;  nor  that  the 
pretenses  be  the  paramount  cause  of  deliv- 
ery of  defendant.  It  is  sufficient,  if  they 
are  a  part  of  the  moving  cause,  and,  with- 
out them,  the  defrauded  party  would  not 
have  parted  with  his  property.  State  v. 
Merry,  —  N.  D.  — ,  127  N.  W.  83. 

2.  To  constitute  the  offense  of  obtaining 
money  by  false  pretenses,  there  must  be  an 
intent  to  defraud,  actual  fraud  committed, 
false  pretenses  must  be  used  to  perpetrate 
the  fraud,  and  the  fraud  must  be  perpe- 
trated by  the  means  of  the  false  pretenses. 
State  V.  Merry,  —  N.  D.  — ,  127  N.  W.  83. 

3.  Under  N.  D.  Rev.  Codes  1905,  §  9246, 
the  offense  of  obtaining  money  by  false  pre- 
tenses is  complete  when  the  defendant  with  ( 


intent  to  cheat  or  defraud  another  obtains 
from  such  person  any  money  or  property. 
The  fraud  is  complete  when  such  person 
parts  with  hia  property.  State  v.  Merry, 
—  N.  D.  — ,  127  N.  W.  83. 

4.  In  a  prosecution  for  obtaining  money 
by  false  pretenses,  by  defendant's  falsely 
representing  that  he  was  the  agent  of  a 
specified  club,  and  authorized  to  collect 
money  for  work  in  the  construction  of  a 
railroad,  the  mere  fact  that  the  money  ob- 
tained was  to  be  used  in  the  organization 
of  such  railroad  in  the  future  would  not 
aid  the  accused  even  though  he  used  the 
money  for  that  purpose,  the  gist  of  the 
action  being  that  he  obtained  the  money 
by  false  representations  that  be  sustained 
an  existing  agency.  State  v.  Merry,  —  N. 
D.  — ,  127  N.  W.  83. 

Editorial  notes. 

Obtaining  goods  or  money  by  false  pre- 
tenses. 26  Am.  St.  Rep.  378. 

Reliance  on,  as  element  of  offense  of  ob- 
taining  property   by   false   pretenses. 

6   L.R.A.(N.S.)    365. 

Effect  of  coupling  future  promise  with 
false    pretenses.  7    L.K.A.(N.S.)     278. 

Mere  drawing  and  passing  of  check  with- 
out funds  to  meet  it  as  false  pretense. 
17  L.R.A.(N.S.)  244;  27  L.R.a.(N.S.)  1032. 

Effecting  sale  through  false  representa- 
tion of  value  as  offense  of  obtaining  money 
or  property  by  false  pretenses. 

14  L.R.A.(N.S.)    1197- 

Infant's  representing  he  is  of  age,  to  in- 
duce contract,  as  false  pretenses. 

24  L.R.A.(N.S.)    1101. 

Obtaining  money  as  a  charity  by  faUe 
representations.  24  L.R.A.(N.S.)   575. 

Actual  deception  as  essential  to  offense 
of  obtaining  property  by  false  pretenses, 
where  person  from  whom  obtained  is  only 
agent  or  officer  of  owner. 

11   L.R.A.(N.S.)    938. 

Offense  of  obtaining  money  by  false  pre- 
tenses as  affected  by  iniprobabilitj'  of  rep- 
resentations,  or  by   failure   to   investigate. 
6   L.R.A.(N.S.)    369. 

Corpus  delicti  in  false  pretenses. 

19  L.R.A.(N.S.)  443. 


FALSE  REPRESENTATIONS. 

See  Fraud  and  Fraudulent  Conveyances,  L. 


FAMILT  BIBI.E. 

As  evidence  of  age,  see  Evidence,  347. 


FARM  CONTRACT. 

Election   of   remedy   under,   see   Action  or 
Suit,  32. 
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4C7 


FARMEB. 

Opinion  evidence  by,  as  to  value  of  land, 
see  Evidence,  484. 


#«» 

FABM  lABOBEB. 

Bight  of  woman  employed  in  ordinary 
liouseworlc  on  farm  to  lien  as,  see 
Liens,  35. 


FZl&B. 

Bobbery  by  putting  in  fear,  see  Robbery,  2. 


♦  »» 


FEDERAI.   COTJBT8. 

Assignability  of  cross  errors  in,  see  Appeal 
and  Error,  36. 

CoDclusiveness  of  decision,  see  Courts,  78, 
79. 

Conclusiveness  on,  of  decision  in  state  court, 
see  Courts,  80-85. 

Ezclusiveness  of  state  or  Federal  jurisdic- 
tion, see  Courts,  IV.  b. 

See  also  Courts,  III.  . 


4«» 

FEDERAIi   OOVEBNMENT. 

Powers  given  to,  by  states,  see  State,  2. 

4  «» 

FEEBLE  MINBED. 

Asylum  for,  see  State  Institutions. 

Special  legislation  as  to  state  institution 

for,  see  Statutes,  45. 
Excessive  taxation  for  support  of  indigent 

inmates   of   state   institution   for,   see 

Taxes,  20. 


Of  stenographer,   liability  on  appeal  bond 

for,  see  Appeal  and  Error,  1169. 
Of  witnesses,  see  Witnesses,  VI. 
See  also  Costs  and  Fees. 


4«» 


♦  «» 


FEE  BOOK. 

Admissibility  of,  as  evidence,  see  Evidence, 
336. 


♦  »» 


FEES. 

Prejudicial  error  in  admission  of  evidence 
as  to,  see  Appeal  and  Error,  907. 

Ijeense  fee,  see  License,  II. 

tor  filing  nominations  by  petition,  constitu- 
tionality of  provision  requiring,  see 
'  Voters  and  Elections,  69,  70. 

Of  marshal,  see  Marshal. 

Of  registrar  of  deeds,  evidence  to  prove,  see 
Evidence,  364. 


FEIJ.OW  SEBVABT. 

See  master  and  Servant,  II.  d. 

#«» 

FENCES. 

Sufficiency  of  finding  tnat  lemoval  of,  was 

cause  of  loss  of  animal,  see  Evidence, 

966. 
Injunction    against    maintenance    of    fence 

obstructing    highway,    see    Injunction, 

25. 
Barbed  wire  fence  as  proximate  cause  of 

injury  to  colt,  see  Proximate  Cause,  2. 
Duty  of  railroad  company  to  fence  right  of 

way,  see  Railroads,  I. 

1.  That  part  of  K.  D.  Rev.  Codes  1905, 
§  1939,  originally  passed  as  Laws  1895,  § 
6,  chap.  69,  p.  102,  in  the  words,  "provid- 
ed, that  all  corral  fence  exclusively  for  the 
purposes  of  inclosing  stacks,  if  outside  of 
any  lawful  enclosure,  shall  not  be  less  than 
sixteen  feet  distant  from  such  stack  •  au 
inclosed,  shall  be  substantially  built  with 
posts  not  more  tban  eight  feet  distant  from 
each  other,  and  with  not  less  than  five 
strands  of  barbed  fence  wire,  and  shall  be 
not  less  than  five  feet  high,"  is  applicable, 
during  the  "open  season,"  to  those  coun- 
ties of  the  state  in  which  the  provisions  of 
§  1933,  permitting  live  stock  to  run  at  large 
from  the  Ist  day  of  December  until  the  1st 
day  of  April  of  each  year,  have  not  been 
abolished  by  an  election  duly  held  for  that 
purpose.  Johnson  v.  Rickford,  18  N.  D. 
268,  122  N.  W.  386. 

2.  In  a  county  in  which  the  provisions 
of  N.  D.  Rev.  Codes  1905,  §  1933,  are  op- 
erative, a  party  can  maintain  an  action 
against  the  owner  of  ranging  animals  for 
the  damage  occasioned  by  breach  of  a  law- 
ful fence,  under  the  provisions  of  §  1040, 
only  upon  a  showing  that  at  the  time  of 
the  alleged  trespass  he  had  secured  his 
property  by  a  strong  and  sufiicient  fence 
against  the  intrusion  of  live  stock,  and 
that,  notwithstanding  the  protection  af- 
forded by  such  fence,  the  animals  have 
breached  or  broken  such  fence  and  de- 
stroyed property  within  the  inclosure.  John- 
son V.  Rickford,  18  K.  D.  268,  122  N.  W. 
386. 

3.  A  good  and  sufficient  fence  deemed 
in  law  sufficient  to  exclude  ranging  live 
stock,  between  the  1st  day  of  December  and 
the  Ist  day  of  April  in  each  year,  in  those 
counties  in  which  the  provisions  of  N.  D. 
Rev.  Codes  1905,  §  1933,  are  operative, 
must  in  height,  strength  and  distance  from 
inclosed  stacks  comply  with  the  provisions 
of  §  1939,  or  present  a  barrier  as  effective 
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for  the  purpose  of  a  fence  as  that  described 
in  that  section.  Johnson  t.  Ricklord,  18 
N.  D.  268,  122  N.  W.  386. 

4.  The  party  bringing  an  action  in  dam- 
age against  the  owner  of  ranging  animals 
during  the  "open  season"  for  live  stock, 
for  breach  of  an  inclosure 'under  the  provi- 
sions of  N.  D.  Rev.  Codes  1906,  g  1040, 
who  does  not  show  upon  the  trial  that  at 
the  time  of  the  alleged  trespass  he  has  se- 
cured his  property  against  the  intrusion  of 
animals  by  a  fence  deemed  in  law  suf- 
ficient to  exclude  them,  fails  to  show  a  lia- 
bility on  the  part  of  the  owner  of  such 
animals,  or  to  establish  a  cause  of  action 
against  him.  Johnson  t.  Rickford,  18  M. 
D.  268,  122  N.  W.  386. 

Editorial  notes. 

Partition  fences.  63  Am.  Dec.  626. 

Liability   for   injuries  due  to  defects  in 

partition  fences.  64  Am.  St.  Rep.  613. 

Erection  of  fences  so  as  to  interfere  with 

access  to  public  lands. 

3  L.R.A.(N.S.)   733. 

Applicability  of  statutory  provision  for 

joint    construction    of    line    fence,    where 

lands  of  one  owner  are  otherwise  uninclosed 

20  L.R.A.(N.S.)   1092. 

Malicious  fences.       21  Am.  St.  Rep.  612. 

Liability  for  malicious  erection  of  fence. 

26  L.R.A.(N.S.)  831. 


♦  «» 


FERRIES. 

Eilltori*!  notes. 

Interference  with  ferry  franchise. 

30  L.R.A.(N.S.)    462. 
Duties  and  liabilities  of  keeper  of  public 
ferry.  87  Am.  Dec.  720. 

Establishment,    rq^Iation,    and    protec- 
tion of  ferries.  69  LJl.A.  613. 


♦  »» 


nCTITIOITB   NAME. 

Firm  name  as,  see  Partnership,  7,  10. 
Of  partnership,  see  Pleading,  303. 


FIOEUTT. 


Bond  for  fidelity  of  employees,  see  Bonds, 
«,  7, 


♦  »» 


FEDUOIARY  BEI.ATIOir. 

Between  attorney  and  client,  see  Attorneys, 

II. 
Of    corporate    officers,    see    Corporations, 

II.  c,  1. 
See  also,  Trusts. 


FIEIiD  NOTES. 

Consideration    shown    to,    in    determining 

boundary,  see  Boundaries,  6,  7. 
Admissibility  of,  in  evidence,  see  Evidence, 
286,   668. 


»»» 


FIUNG. 

Of  notice  of  appeal,  see  Appeal  and  Error, 
61. 

Of  appeal  bond,  see  Appeal  and  Error,  HI. 
g.  4. 

Of  abstract  on  appeal,  time  for,  see  Appeal 
and  Error,  IV.  1,  6. 

Of  chattel  mortgage,  see  Chattel  Mortgage, 
111.  g. 

Provision  for  filing  contract  of  conditional 
sale  as  denial  of  due  process,  see  Con- 
stitutional Law,  61. 

Of  rejected  claim  against  decedent's  es- 
tate, see  Executor  and  Administrator, 
24. 

Failure  to  file  information  as  ground  for 
setting  it  aside,  see  Indictment,  etc, 
91. 

Of  undertaking  on  appeal  from  justice's 
judgment,  see  Justice  of  the  Peace, 
VL  e,  4. 

Of  thresher's  lien  statement,  see  Liens,  9, 
16,  17. 

Of  certificate  of  redemption,  see  Mortgage, 
140. 

Of  notice  of  redemption,  see  Mortgage,  144. 

Of  profile  map  of  railroad  to  be  construct- 
ed on  land  granted  by  government,  see 
Public  ^.lands,  11. 

Of  receipt,  contract  created  by,  see  Public 
Lands,  27. 

Of  certified  copy  of  order  appointing  re- 
ceiver, see  Receivers,  10. 

Editorial  note. 

Filing  of  papers.        15  Am.  St.  Rep.  294. 


*»» 


XNAIi  JUDOBIEHT. 

What  constitutes,  see  Judgment,  11-13. 

When  judgment  is  final,  see  Judgment,  IL 
b. 

Rendition  of,  by  appellate  court,  see  Ap- 
peal and  Error,  VIII.  c. 


FINANOIAI.    CONDITION. 

Of  bank,  report  of  cashier  as  to,  see  Banks, 

18,  19. 
Evidence  as  to,  see  Evidence,  X.  L 


♦  »» 


FINDER. 

Editorial  notes. 

Lost  property  and  its  finder  and  owner. 
129  Am.  St  Rep.  «0. 
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Rights  of  finder.        8  L.R.A.(K.S.)   95. 

Right*  of  finder  of  long-hidden  property. 

1  L.R.A.(N.S.)   477. 


*»» 


mroiNQS. 

By  appellate  court.  Bee  Appeal  and  Error, 
1125. 

Aa  part  of  record  on  appeal,  see  Appeal 
and  Error,  IV.  p. 

ReTiew  of,  on  appeal,  see  Appeal  and  Error, 
VII.  i. 

Judgment  on,  see  Judgment,  I.  c,  4. 

Of  referee,  see  Reference,  III. 

By  courts  generally,  see  Trial,  VII. 

In  proceeding  to  obtain  service  by  publi- 
cation, see  Writ  and  Process,  16,  16. 


FtmiS. 

Lien  on  property  for,  see  Appeal  and  Er- 
ror, 1116. 

Illegal  discrimination  in  proTisiona  for  im- 
posing tine  on  foreign  corporations, 
see  Constitutional  Law,  30. 

Ab  punishment  for  crime,  see  Criminal 
Law,  IV. 

Imprisonment  for,  see  Criminal  Law,  IV.  d. 

For  keeping  liquor  nuisance,  see  Intoxicat- 
ing Liquors,  65,  50. 

Validity  of  sale  of  property  in  payment 
of,  see  Judicial  Sale,  5. 


I1KE  DEPABTldCENT. 

Injanction  to  determine  rights  of  fire  com- 
panies to  moneys  claimed,  see  Injunc- 
tion, 30. 

Preaiunption  as  to,  see  Evidence,  235. 

L  Where  the  officials  of  the  city  fire  de- 
partment have  sole  charge  of  all  fire  ap- 
paratus for  use  at  fires,  all  of  which  was 
owned  by  the  city,  and  the  duties  of  the 
other  members  of  the  fire  department  sim- 
ply require  them  to  repair  to  the  fire  on 
alarm,  and  to  aid  in  extinguishing  it,  the 
department  as  companies  has  no  such  man- 
agement of  the  apparatus  named  as  is  con- 
templated by  N.  D.  Rev.  Codes  1905,  § 
2968  to  entitle  it  to  a  share  of  the  fund  re- 
ceived from  insurance  premiums.  Conti- 
nental Hose  Co.  V.  Fargo,  17  N.  D.  5,  114 
N.  W.  834. 

2.  Six  members  of  the  fire  department  of 
a  city  were  paid  annual  or  monthly  sal- 
aries, and  all  other  members  of  the  depart- 
ment were  paid  in  accordance  with  the  or- 
dinance of  the  city;  $1  for  the  first  hour, 
and  50  cents  per  hour  for  all  subsequent 
time  in  the  daytime,  and  76  cents  in  the 
night-time,  for  time  spent  in  actual  attend- 
ance at  fires,  and  the  amount  so  paid  by 
the  city  to  its  fire  department  for  a  period 
of  about  18  months,  the  time  involved  in 
this  action,  was  over  $6,000.     Held  that 


such  department  was  a  paid  department 
within  the  meaning  of  N.  D.  Rev.  Codes 
1905,  §  2968.  Continental  Hose  Co.  v.  Far- 
go, 17  N.  D.  6,  114  N.  W.  834. 

Editorial  note. 

Right  conferred  by  exemption  of  firemen 
from  jury  or  militia  duty. 

8  L.R.A.(N.S.)    498. 


FIBE  INSUHANOE. 

See  Insurance. 

4«» 


FIBE    UrSUBANOE    PATROL. 

Editorial  note. 

Liability    of    fire   insurance    patrol   for 
injuries.  21  L.R.A.(N.S.)  810. 


FIBE  LIMITS. 


See  Buildings. 


♦  »» 


FIBE8. 

Evidence  of  agent's  account  as  to  cause  of, 
see  Evidence,  635. 

SufiSciency  of  evidence  as  to  negligence,  see 
Evidence,  867. 

Sufficiency  of  evidence  of  cause  of,  see  Evi- 
dence, 963,  064. 

Sufficiency  of  evidence  of  amount  of  damage 
to  land  by,  see  Evidence,  967. . 

Burden  of  proof  as  to  cause  of,  see  Evi- 
dence, 115. 

Matters  as  to  fire  department,  see  Fire  De- 
partment. 

Insurance  against  loss  by,  see  Insurance. 

Liability  of  railroad  company  for  causing, 
see  Railroads,   III.  b. 

Direction  of  verdict  in  action  for  loss  by, 
see  Trial,  271. 

Nonsuit  in  action  for  injury  by,  see  Trial, 
289. 

Instructions  as  to  negligence  in  causing, 
see  Trial,  354. 

1.  One  cannot  be  held  liable  for  neglect- 
ing to  have  on  hand,  for  immediate  use, 
proper  appliances  and  equipments  to- extin- 
guish fires,  when  the  evidence  shows  that 
the  fire  could  not  have  been  extinguished, 
no  matter  what  equipment  had  b^n  fur- 
nished. Balding  v.  Andrews,  12  N.  D.  267, 
96  N.  W.  305. 

2.  An  owner  of  premises,  who  discovers 
a  fire  in  progress  thereon,  for  the  kindling 
of  which  he  is  not  responsible,  is  not  bound 
to  exercise  more  than  ordinary  care  and 
diligence  to  prevent  it  from  spreading. 
Baird  Bros.  v.  Chambers,  15  N.  D.  618, 
6  L.R.A.(N.S.)  882,  125  Am.  St.  Rep.  620, 
109  N.  W.  61. 
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[Cited  in  note  in  123  Am.  St  Rep.  577, 
on  duty  and  liability  of  land  owners  to 
adjoining  proprietors.] 

3.  In  order  to  hold  one  liable  for  loss 
occasioned  by  a  prairie  fire  which  it  is  un- 
disputed he  did  not  set  or  negligently  per- 
mit to  escape  from  his  control,  it  must  ap- 
pear that  the  persons  who  originated  and 
tended  thr  fire  were  in  so  doing  acting  un- 
der his  express  or  immediate  direction,  or 
that  they  were  at  such  time  in  his  employ, 
and  required  or  directed  by  him  to  do  cer- 
tain work  the  due  performance  of  which, 
in  the  ordinary  course,  involved  the  setting 
of  fire  to  the  prairie  grass.  Forszen  v. 
Hurd,  —  N.  D.  — ,  126  N.  W.  224. 

4.  In  an  action  to  recover  for  injuries 
caused  by  fire,  set  by  defendant's  servant, 
spreading  to  the  plaintiff's  land,  where 
there  was  nothing  in  the  evidence  to  show 
that  the  defendant  pretended  to  be  acting 
for  the  owner  of  the  land  or  that  the  serv- 
ant had  knowledge  that  any  other  person 
owned  the  land,  the  question  of  the  owner- 
ship of  the  land  becomes  immaterial,  as 
the  defendant  is  IxAjnd  as  though  he  were 
the  owner.  Cockran  v.  Rice,  —  S.  D.  — , 
128  N.  W.  583. 

Edttortal  notes. 

Liability  of  private  person  for  fires. 

30  Am.  St.  Rep.  602. 

Duty  of  one  not  responsible  for  kindling 
to  prevent  spread  of  fire  from  premises. 

6   L.R.A.(N.S.)    882. 

Negligence  with  respect  to  spark  arrest- 
ers on  threshing  or  similar  stationary  en- 
gines. 1    L.R.A.(N.S.)    530. 

Duty  of  steam  or  street  railroad  to  avoid 
interference  with  extinguishment  of  fires. 
12  L.R.A.(N.S.)  382,  20  L.R.A.(N.8.)  1110. 


♦  «» 


FIREWOOD. 

Adverse  possession  by  cutting  of,  see  Ad- 
verse Possession,  19. 

«  »  » 


FIREWORKS. 


Editorial  Botes. 

Negligence  in  displaying  fireworks. 

3    E.R.A.(N.S.)    330. 

Liability   for    injury   caused   by    placing 

or  exploding  bomb  or  fireworks  in  highway. 

3    L.R.A.(N.S.)    769. 


FIRM. 


See  Partnership. 


< «  » 


FISHERIES. 


Editorial  notes. 

Law  of  fishing. 
Right  to  fiish. 


Right  to  fish  or  hunt  on  land  of  another. 
13  Am.  St.  Rep.  416. 
Effect  of  license  to  plant  shell  fish. 

6    L.R.A.(N.S.)    247. 

Confiscation  of  nets  found  in  illegal  use. 

3   L.R.A.(N.S.)    997. 

Validity  of  statute  prohibiting  pollution 

of  water,  for  protection  of  fisheries. 

1  L.R.A.(N.S.)   762  and  ends. 
Right  of  riparian  owner  on  tidal  or  nav- 
igable waters  to  exclusive  fishery. 

31   L.R.A.(N.S.)    398. 
Extension  of  regulations  as  to  fishing  to 
private   beds.  12   L.R.A.(N.S.)    869. 

Free  fishing  in  great   ponds. 

31  L.R.A.(N.S.)   434. 


FITNESS. 

Of  applicant  for  liquor  license,  see  Intox- 
icating Liquors,  22. 


FIXTURES. 


131  Am.  St.  Rep.  750. 
60  L.R.A  481-  525. 


Right  of  tenant  as  to,  see  Landlord  and 
Tenant,  9. 

Quashing  levy  on,  see  Levy  and  Seizure,  27. 

Motion  to  dismiss  levy  on  ground  that  prop- 
erty was  a  fixture,  see  Motions  and 
Orders,   1. 

See  also  Insurance,  53. 

Parties  are  at  liberty  to  make  any  agree- 
ment or  arrangement  with  regard  to  their 
property  that  they  .see  fit,  and  to  give  to 
buildings  the  legal  character  of  realty  or 
personalty  at  their  option;  and,  if  the 
agreement  is  such  a  one  as  will  make  the 
property  personal  property,  as  between  the 
parties,  it  is  personal  property,  and  may  be 
so  treated.  Mathews  v,  Hanson,  —  N.  D. 
— ,  124  N.  W.  1116. 

Editorial  notes. 

What  are  fixtures.  17  Am.  Dec  686;  62 
Am.  Dec.  69;  13  Am.  St.  Rep.  153;  14  Am. 
St.   Rep.   461. 

Things  placed  on  land  with  intention  of 
annexing  but  never  actually  attached,  as 
fixtures.  69    L.R.A.    892. 

Character  of  building  placed  by  consent 
on  another's  land,  as  real  or  personal  prop- 
erty. 14   L.R.A.(N.S.)    439. 

Storm  doors,  windows,  and  screens  aa 
fixtures.  30   L.R.A.  (N.S.)    1189. 

Building  materials  placed  on  land  with 
intention  of  annexing,  but  never  in  fact  an- 
nexed, as  fixtures.      •    16  L.R.A.(N.S.)  727. 

Cold-storage  plant  as  fixture. 

30  L.R.A.(N.S.)   576. 

Fixtures  retaining  by  agreement  the  char- 
acter of  personal  property. 

84  Am.  St.  Rep.  877. 

Entwine  as  fixture  when  installed  by  own- 
er of  realty.  8  L.R.A.(N.S.)    376. 

Gas  stoves  as  fixtures. 

17  L.R.A.(NS.)    699. 
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Bights  of  owner  or  lienor  of  buildine 
wrongfully  removed  and  attached  to  land 
of  third  person.  14  L.R.A.(N.S.)  435. 


FI.OODIIfO. 

Instruction  as  to  injury  by,  see  Trial,  415. 


IXUSH  BOARDS. 

Aa  part  of  dam,  see  Dams. 


F.  O.  B. 

Law  governing  sale  of  liquors  deliverei  f. 

o.  b.,  see  Conflict  of  Laws,  7. 
Meaning  of  term,  see  Contracts,  106. 
SuflSciency   of   performance   of  contract  to 
'    deliver  property  f.  o.  b.,  see  Contracts, 
133. 


followhto  trust  pbopebtt. 

See  Trusts,  32,  33. 


FOOD. 

Itegulations  of  commerce  as  to,  see  Com- 
merce, 9. 

Prohibition  under  exercise  of  police  power 
against  adulteration  of,  see  Constitu- 
tional Law,  77. 

Adulterated  or  misbranded  drugs,  see  Drugs 
and  Druggists,  1,  2. 

Injunction  against  pure  food  commissioner, 
see  Injunction,  32-34. 

Who  may  attaclc  constitutionality  of  stat- 
ute for  preventing  adulteration,  mis- 
branding, and  imitation  of  foods,  see 
Statutes,  13. 

Editorial  notes. 

Validity  of  regulation  of  food  supplies. 
109  Am.  St.  Rep.  789. 
Oleomargarine  and  right  of  states  to  reg- 
ulate manufucture  and  sale  thereof. 

Sa  Am.  St.  Rep.  400. 
Coloring  matter  in  food  stuiTs.  oils,  etc., 
•8  adulteration.        25  L.R.A.(N.S.)    1234. 
Right  to  prescribe  particular  test  or  an- 
alysis of  milk.  1  L.R.A.(N.S.)  926. 
Applicability   of   oleomargarine    statutes 
where  resemblance  to  butter  results  from  in- 
gredients, and  not  coloring  matter. 

14  L.R.A.(N.S.)   1062. 
Whether  requirement  of  pure  food  laws 
aa  to  labeling  applies  to  retail  packages. 

25  L.R.A.(N.S.)    616. 
Negligent  sale  of  impure  food. 

54  Am.  St.  Rep.  486. 

Liability  for  selling  noxious  and  unsound 

food.  73    Am.    Dec.    165. 


FORCIBX.E  ENTBT  AND  DETAINER. 

Grounds  for  dismissal  of  action  of,  see  Ap- 
peal and  Error,  418. 

First  raising  on  appeal  question  as  to  mode 
of   trial,   see   Appeal   and   Error,   757. 

Liability  for  treble  damages,  see  Damages, 
84,  85. 

Jurisdiction  of  justice  of  the  peace  over  ac- 
tion of,  see  Justice  of  the  Peace,  7. 

Recovery  of  possession  of  leased  land  by, 
see  Landlord  and  Tenant,  28. 

Editorial  notes. 

What  is  a  forcible  entry. 

18  Am.  Dec.  139. 

Right  to  civil  action  for  forcible  entry 
and  detainer.  121  Am.  St.  Rep.  371. 

Forcible  entry  and  detainer  against  one 
forcibly  dispossessing  peaceable  possessor 
in  asserting  lawful  right  to  possession. 

8   L.R.A.(N.S.)    426. 

Giving  title  in  evidence  in  forcible  entry 
and  detainer.  77  Am.  Dec.  552. 


FORECI.OSTJRE. 


Of    chattel    mortgage,    see    Chattel    Mort- 
gage, V. 
Of  mechanic's  lien,  see  Liens,  V.  f. 
Of  mortgage,  see  Mortgage,  VII. 


4»» 


FOREIGN  CORPORATIONS. 

Service  of  process  on,  see  Writ  and  Process, 

5,  6. 
See  also  Corporations,  V. 


FOREIGN    INSURANCE    COMPANY. 

See  Insurance,  3-5. 

♦  » » 

FOREIGN  JUDGMENT. 

See  Judgment,  IV. 

* » » 

FOREST. 

On    public    lands,    control    of,    see   Public 
Lands,  1. 


FOREST  RESERVATIONS. 

Liability  of  surety  on  bond  of  railroad 
company  having  right  of  way  over,  see 
Principal  and  Surety,  4. 

Imposition  of  condition  on  grant  of  rail- 
road right  of  way  across,  see  Public 
Lands,  5. 
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rORFKlTUBE. 

Of  appropriation,  bee  Appropriation*,  5. 

Of  recognizance,  see  Bail  and  Recogni- 
zance. 

Of  contract,  grounds  for,  see  Contracts,  83. 

Of  insurance  policy,  see  Insurance,  II.  f,  g; 
III. 

Of  lien  for  keeping  estray,  see  Liens,  3. 

Of  mining  claim,  see  Mines,  II.  b. 

Of  land  granted  to  railroad  company,  see 
Public  Lands,  15. 

Of  office  of  registrar  of  deeds,  see  Registrar 
of  Deeds,  ?. 

Of  contract  for  purchase  of  land,  see  Ven- 
dor and  Purchaser,  11.  d. 

Waiver  of,  by  acceptance  of  overdue  an- 
nuity, see  Contracts,  159. 

Sufficiency  of  evidence  of  waiver  of  for- 
feiture clause  in  contract  for  sale  of 
land,  see  Evidence,  906. 

Rights  in  public  lands  after  forfeiture,  see 
Public  Lands,  III.  d. 

Right  to  resell  for  taxes  lands  forfeited  to 
state,  see  Taxes,  91,  92. 


rOROEBT. 


Bank's  knowledge  of  forgery  as  notice  to 
depositor,  see  Notice,  14. 

Recovery  back  of  amount  paid  on  forged 
check,  see  Assumpsit,  17. 

Burden  of  proof  necessary  in  order  to  re- 
tain amount  received  on  forged  check, 
see  Evidence,   176. 

Motion  for  direction  of  verdict  in  action 
to  recover  back  money  paid  on  forged 
check,  see  Trial,  223. 

Admissibility  of  other  forgeries,  see  Evi- 
dence, 813-815. 

Editorial  ]tot«*. 

What  is  subject  of  forgery. 

22  Am.  Dec.  315;  8  Am.  St.  Rep.  466. 
Forgery   of    recommendations   or    letters 
of  introduction.  1  L.R.A.(N.S.)    730. 

Uttering  of  forged  instrtmients. 

119  Am.  St.  Rep.  317. 
What   constitutes   uttering   or    publishing. 
8  l!R.A.(N.S.)   1175. 
What  constitutes  forgery. 

22  Am.  Dec.  306. 
False  entries  in  pass  books  and  account 
books  as  forgery.  75  Am.  Dec.  571. 

Fraudulently  procuring  signature  as  for- 
gery. 26  L.R.A.(N.S.)  138. 
Effect  of  misspelling  in  alleged  forged 
signature.  27  L.R.A.(N.S.)  1003. 
Making  of  false  instrtunent  as  within 
statute  against  the  false  making  of  an  in- 
strument 5  L.R.A.(N.S.)  375. 


■4«» 


FORM. 

Of  municipal  bonds,  see  Bonds,  II.  e. 
Of  remedy,  see  Action  or  Suit,  II. 


FORMER  ABJUDICATION. 

Conclusiveness  of,  see  Judgment,  IL 


FORMER  OONVICTIOH. 

Sufficiency  of  allegation  as  to,  see  Indiet> 
ment,  etc.,  II.  e,  3. 


FORMER  JEOPARDY. 

In  general,  see  Criminal  Law,  11.  e. 

.■#«» 

FORMER  TESTIMOirr. 

See  Evidence,  IX.  m. 

»•»    i. 


FORMS. 

[Whenever  a  material  portion  of  a  form 
appears  in  the  reported  cases,  it  has  been 
indexed  here,  whether  actually  passed  upon 
or  not.  Consequently,  the  forms  indexed 
are  of  varying  venue,  but  they  are  all  pre- 
sented that  the  practitioner  may  niaktt 
such  use  of  them  as  he  deems  proper.] 

I.  In  Civil  Actions  and  PBocsEDiBa8. 
II.  In  Cbihinal  Pboceedinos. 

HI.   MlSCEIXAlTBOUS    FOBHS. 


I.  In  Cim,  Actions  and  PBocKEzuNas. 

Abstract   on   appeal.     18   S.  D.   540,   101 
N.   W.   722;    19   S.   D.   176,   102   N. 
W.  685. 
Advertisement   of   delinquent   tax   list    for 
sale.        —  S.  D.  — ,  126  N.  W.  697. 
Affidavit  for  attachment.    18  N.  D.  176,  118 
N.  W.  1049;    19  S.  D.  162,  102  N. 
W.  606. 
as  to  interest  or  prejudice  of  judge. 

18  S.  D.  540,  101  N.  W.  722. 
on  application  for  change  of  venue. 

13  N.  D.  112,  99  N.  W.  1082. 
for  chang-'ng  place  of  trial. 

18  S.  D.  437,  101  N.  W.  31. 
to  obtain  continuance  over  term. 

18  S.  D.  540,  101  N.  W.  722. 

for  publication  of  summons.     13   N.   D. 

305,  100  N.  W.  708;   15  N.  D.   174, 

107  N.  W.  40. 

in    action    to    restrain    proceedings     by 

drainage   board   in   establishment   of 

drains.    15  N.  D.  219,  107  N.  W.  191. 

on  motion  to  open  default  judgment. 

—  S.  D.  — ,  125  N.  W.  569. 

stating  facts   on  which   defendant  bases 

his  right  to  relief  against  a  default 

judgment.  —  N.  D.  — ,  129  N.  W.  76. 
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Affidavit  on  motion  that  judgment  entered 
against  a  defendant  by  default  and  all 
subsequent  proceedings  thereto  be  set 
aside.        22  S.  D.  601,  118  N.  W.  705. 
claiming  that  property  levied  on   is  ex- 
empt 17  S.  D.  190,  95  N.  W.  917. 
Agreed  statement  of  facts  in  action  to  re- 
cover money  on  illegal  demand. 

19  S.  D.  314,  103  N.  W.  44. 
Amended  answer  in  action  to  quiet  title. 
18  S.  D.  317,  100  N.  W.  614;  18  8. 
D.  365,  100  N.  W.  755. 
Reading  assignment  of  mortgage. 

12  N.  D.  403,  97  N.  W.  551. 
pleading  intentional  infliction  of  injuries 
on    person    insured. 

12  N.  D.  463,  97  N.  W.  862. 
setting  up  defense  of  limitations. 

17  S.  D.  35,  96  N.  W.  291. 
to  order  to  show  cause.     18  S.  D.  331, 
100  N.  W.  737;   18  S.  D.  355,  100, 
K.   W.   744. 
Answer  setting  up  noncompliance  with  for- 
eign corporation   laws. 

19  S.  D.  632,  104  N.  W.  449. 
in  action  on  contract. 

18  S.  D.  615,  101  N.  W.  1069. 
action  on  contract  to  care  for  sheep  for 
a  portion  of  the  flock. 

17  8.  D.  161,  95  N.  W.  921. 
action  on  account  alleging   contract  in- 
duced by  fraud. 

13  N.  D.  516,  101  N.  W.  903. 
action  for  damages  from  breach  of  con- 
tract to  exchange  real  property. 

17  8.  D.  452,  97  N.  W.  365. 
action  on  note.  18  S.  D.  454,  101  N.  W. 
36,  6  A.  &  E.  Ann.  Cas.  810;  —  S. 
D.  — ,  29  L.R.A.(N.8.)  82,  125  N. 
W.  289. 
action  on  note,  in  payment  of  liquor  sold 
by  an  unlicensed  person. 

—  S.  D.  — ,  123  N.  W.  272. 
action  to  recover  on  roa4  warrants. 

18  S.  D.  274,  100  N.  W.  424. 
action  on  fire  insurance  policy. 

23  S.  D.  1,  119  N.  W.  1008. 
action  by  mortgagee  of  chattels  against 
receiver  for  the  benefit  of  creditors 
of  the  mortgagor. 

—  S.  D.  — ,  123  N.  W.  676. 
action   to   recover    for    loss    of   hogs    in 

transportation. 

19  S.  D.  122,  102  N.  W.  595. 
action  to  determine  irrigation  rights. 

—  S.  D.  — ,  128  N.  W.  702. 

action   to   have   deed   adjudged   a   mort- 
gage.       —  S.  D.  — ,  128  N.  W.  508. 
action  for  commissions  on  sale  of  land. 
--  8.  D.  — ,  123  N.  W.  733. 
action  to  recover  for  nursery  stock. 

19  S.  D.  245,  103  N.  W.  21. 

action  for  assessment  against  member  of 

insolvent  mutual  insurance  company. 

17  8.  D.  185,  95  N.  W.  913. 

action   for  goods  sold  setting  up  bank- 

rupt<7.    18  8.  D.  575,  101  N.  W.  715. 

action  for  libel. 

—  8.  D.  — ,  124  N.  W.  726. 
action  on  claim  rejected  by  administra- 
tors.        17  8.  D.  35.  96  N.  W.  291. 


Answer  in  action  to  enjoin  overflow. 

18  8.  D.  623,  101  N.  W.  366. 
action  to  restrain  proceedings  by  drain- 
age board. 

15  N.  D.  219,  107  N.  W.  191. 
action  to  restrain  interference  with  cut- 
ting and  removal  of  timber. 

17  8.  D.  247,  95  N.  W.  933. 
Answer    containing   counter-claim.      18    N. 

D.  528,  123  N.  W.  275;  17  8.  D.  26, 
94  N.  W.  408. 
action  to  obtain  equal  use  of  church. 

18  8.  D.  470,  101  N.  W.  40. 
action  in  claim  and  delivery. 

18  N.  D.  608,  "20  N.  W.  563. 
action  to  determine  adverse  claims. 

—  S.  D.  — ,  124  N.  W.  866. 
action  of  ejectment. 

—  8.  D.  — ,  126  N.  W.  640. 
action  to  recover  possession  of  property. 

18  8.  D.  365,  100  N.  W.  755. 
action  to  quiet  title. 

18  8.  D.  317',  100  N.  W.  614. 
Assignment  of  error.    17  8.  D.  67,  95  N.  W. 

289;    17  S.  D.  563,  97  N.  W.  843; 

—  8.  D.  — ,  126  N.  W.  640. 
Bill  of  exceptions. 

—  8.  D.  — ,  128  N.  W,  331. 
in  action  to  quiet  title. 

19  8.  D.  197,  102  N.  W.  691. 
Bill   of   particulars  of  account. 

17  8.  D.  35,  95  N.  W.  291. 
Bond  on  appeal  from  justice  court. 

16  N.  D.  335,  113  N.  W.  602. 
Brief  on  appeal. 

18  8.  D.  355,  100  N.  W.  744. 
Certificate  allowing  bill  of  exceptions. 

18  S.  D.  347,  100  N.  W.  742. 
of   county    auditor   to    certified    copy   of 

record  of  tax  procedings. 

12  N.  D.  242,  96  N.  W.  844. 
of  service  of  summons  by  sheriff. 

—  8.  D.  — ,  128  N.  W.  598. 
Complaint  in   action  to  obtain  equal  use  . 

of  church. 

18  S.  D.  470,  101  N.  W.  40. 
in  equitable  action  to  have  defendant  ad- 
judged to  hold  certain  lands  in  trust 
for  the  plaintiff. 

22  8.  D.  417,  118  N.  W.  712. 
action  to  remove    an   elective   officer. 

19  S.  D.  555,  104  N.  W.  256. 
in     action    by     mortgagee     of     chattels 

against   receiver   for   the  benefit   of 
creditors    of    the    mortgagor. 

—  8.  D.  — ,  123  N.  W.  675. 
in  action  to  compel  railroads  to  connect 

tracks.       16  8.  D.  517,  94  N.  W.  406. 
in  action  to  compel  delivery  of  satisfac- 
tion of  mortgage. 

17  8.  D.  653,  97  N.  W.  843. 

action  for  divorce.  —  8.  D.  — ,  —  L.E.A. 

(N.8.)    — ,   124   N.    W.   959;    —   8. 

D.   — ,   — L.R.A.(N.8.)    — ,    127    N. 

W.   586. 

in  action  to  prevent  sale  of  city  bonds. 

16  S.  D.  547,  94  N.  W.  425. 

for  injunction  to  restrain  tax  levy. 

14  N.  D.  10,  103  N.  W.  414. 

in   action   to   restrain    sale   of   land    for 

taxes.        17  8.  D.  439,  97  N.  W.  361. 
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Complaint  in  action  to  restrain  proceedings 
by  drainage  Iward. 

15  N.  D.  219,  107  N.  W.  191. 

in  action  for  injunction  to  restrain  of- 
ficial from  enforcing  statute  against 
sale  of  adulterated  linseed  oil.  —  S. 
D.  — ,  — L.R.A.(N.S.)  — ,  125  N.  W. 
127. 

in   action  to  enjoin  overflow. 

18  S.  D.  523,  101  N.  W.  355. 

in  action  to  enjoin  enforcement  of  judg- 
ment.       18  S.  D.  530,  101  N.  W.  727. 

in  action  to  restrain  interference  with 
cutting  and   removal  of  timber. 

17  S.  D.  247,  95  N.  W.  933. 

in  action  against  stockholder  of  insolvent 
bank.        19  S.  D.  474,  104  N.  W.  213. 

in  action  by  receiver  of  insolvent  mutual 
insurance  company  for  an  assess- 
ment due  from  a  member  of  the 
company. 

17  S.  D.  185,  95  N.  W.  913. 

in  action  to  quiet  title.  17  S.  D.  522, 
97  N.  W.  748;  18  S.  D.  365,  100  N. 
W.  755;  18  S.  D.  429,  101  N.  W. 
28;  —  S.  D.  — ,  124  N.  W.  733. 

in  action  to  remove  cloud  from  title. 
15  N.  D.  248,  6  L.R.A.(N.S.)  616, 
107  N.  W.  68. 

in  action  to  determine  adverse  claims. 

—  S.  D.  — ,  124  N.  W.  856. 
in  action  to  recover  possession  of  prop- 
erty.       18  S.  D.  365,  100  N.  W.  755. 

in  action  by  mortgagee  to  recover  posses- 
sion of  goods. 

18  S.  D.  446,  101  N.  W.  33. 

in  action  for  possession  of  grain  or  its 
value.      19  S.  D.  263,  103  N.  W.  26. 

by  executor  to  determine  adverse  claims 
to  decedent's  land. 

12  N.  D.  394,  96  N.  W.  1029. 
in  action  on  contract. 

18  S.  D.  615,  101  N.  W.  1069. 
tor  goods   sold   on   conditional    contract. 

—  S.  D.  — ,  123  N.  W.  846. 
in  an  action  to  recover  the  value  of  goods 

sold  and  delivered. 

22  S.  D.  391,  117  N.  W.  1042. 
in   action    brought    to    recover    purchase 
price  of  personal  property. 

13  N.  D.  157,  100  N.  W.  241. 
in  action  on  a  promissory  note  by  trans- 
feree.   22  S.  D.  365,  29  L.R.A.<N.S.) 
361,  117  N.  W.  1033. 

in  action  upon  a  written  guaranty  to  pay 
note  of  another. 

—  S  D.  — ,  128  N.  W.  127. 
in  action  for  past  services.    —  S.  D.  — , 

26  L.R.A.(N.S.)  534,  124  N.  W.  441. 
in  action  to  recover  for  work  and  labor 
performed  as  a  miner. 

20  S.  D.  384,  107  N.  W.  210. 
for  commissions  on  sale  of  land. 

—  S.  D.  — ,  123  N.  W.  733. 
in   action  to   recover  commissions  under 
contract  to  sell  lands. 

—  S.  D.  — ,  124  N.  W.  723. 
in  justices  court  in  action  for  damages 

for  breach  of  warrantv. 

17  N.  D.  191,  lis  N.  W.  666. 


Complaint  in  action  for  damages  from 
breach  of  contract  for  exchange  of 
real   property. 

17  S.  D.  452,  97  N.  W.  365. 
in  action  for  breach  of  executory  contract 
sale  of   real  property. 

17  N.  D.  178.  115  N.  W.  663. 
in  action  to  recover  for  use  and  occupa- 
tion of  land. 

14  N.  D.  375,  304  N.  W.  848. 
in  action  for  contract  price  for  keeping 
cattle  on  range. 

17  S.  D.  448,  97  N.  W.  364. 
in  action  on  contract  to  care  for  sheep 
for  a  portion  of  the  flock. 

17  S.  D.  161,  95  N.  W.  921. 
in  action  on  order  of  school  district. 

17  S.  D.  642,  97  N.  W.  747. 
in  action  to  recover  on  road  warrants. 

18  S.  D.  274.  100  N.  W.  424. 
in     action     against     city    on     warrants 

against   proceeds   of   special    assess- 
ments.     14  N.  D.  88,  103  N.  W.  390. 
in  action  for  money  had  and  received  on 
rescission    of    contract    for    sale    of 
land.         15  N.  D.  182,  107  N,  W.  51. 
in  action  for  breach  of  promise  to  marry. 
—  S.  D.  — ,  128  N.  W.  166. 
in  action  for  specific  performance.    13  N. 
D.  1,  99  N.  VV.  72;  17  S.  D.  44,  95 
N.  W.  279;  —  S.  D.  — ,  128  N.  W. 
588. 
in  action  against  attorneys  for  account- 
ing. 17  S.  D.  61,  95  N.  \V.  277. 
in  action  for  partnership  accounting. 

23  S.  D.  449,  122  X.  W.  434. 
in  action  to  foreclose  lien. 

14  N.  D.  511,  105  N.  W.  719. 
in  action  to  foreclose  a  mortgage  on  real 
estate.    23  S.  D.  442,  122  X.  VV.  416. 
in  action  to  rescind  purchase  of  land. 

16  S.  D.  639,  94  N.  W.  703. 
in  action  to  cancel  contract  for  fraud. 

19  S.  D.  381,  103  N.  W.  644. 
in  action  to  cancel  shares  of  stock  fraud- 
ulently issued. 

—  S.  D.  — ,  128  N.  W.  1016. 
in   action    to    set    aside    assignment    for 
benefit  of  creditors,  as  fraudulent. 
14  N.  D.  95,  103  N.  W.  392. 
in  action  for  cancelation  of  assignment  of 
mortgage  and  of  foreclosure  proceed- 
ings.        17  S.  D.  522,  97  N.  W.  748. 
amendment  to  complaint  in  equitable  ac- 
tion to  set  aside  taxes. 

13  N.  D.  467,  101  N.  VV.  919. 
in  action  to  set  aside  tax  deed. 

17  S.  D.  407,  97  N.  W.  15. 
in  action  to  annul  a  tax  sale. 

14  N.  D.  407,  104  N.  W.  528. 
in  action  for  cancelation  of  voidable  tax 

proceedings. 

17  S.  D.  275,  96  N.  W.  94. 
in    action   for   deceit. 

15  N.  D.  71,  106  X.  W.  293. 
in  action  for  goods  bought  under  false 

pretenses. 

18  S.  D.  575,  101  N.  VV.  715. 
in  action  to  recover  value  of  mortgaged 
chattels  converted. 

17  S.  D.  461,  97  N.  W.  367. 
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Complaint   by    city    to    condemn    land    for 

streets  by  right  of  eminent  domain. 

12  N.  D.  348,  97  N.  W.  541. 

in  action  for  damages  for  fraud  in  the 

sale  of  land. 

—  S.  D.  — ,  123  N.  W.  711. 
in  action  for  injunr  to  real  estate  by  tres- 
pass.         —  S.  D.  — ,  129  N.  W.  755. 

in    action    for    destruction    of    growing 
crops  by  cattle  running  at  large. 

21  S.  D.  290,  111  N.  W.  633. 
in   action    for   malicious    destruction    of 

property  under  statute. 

21  S.  D.  333,  112  N.  W.  847. 
in  action  for  wrongfully  removing  veteran 
from  Soldiers'  Home. 

17  S.  D.  335,  96  N.  W.  697. 
in  action  to  recover  for  loss  of  hogs  in 
transportation. 

19  S.  D.   122,   102   N.  W.  595. 
action  for  negligence.     12  N.  D.  343,  97 
N.  W.  535;  19  S.  D.  459,  104  N.  W. 
208. 
in  action  by  servant  to  recover  for  per- 
sonal injuries. 

22  S.  D.  272,  117  N.  W.  146. 
averment  of  damages  in  action  for  per- 
sonal   injuries. 

21  S.  D.  280,  111  N.  \V.  630. 
in  action  for  damages  for  personal  inju- 
ries caused  by  negligence. 

13  N.  D.  591,  102  N.  W.  223. 

in  action  for  damages  resulting  from  negg- 

ligently  sounding  locomotive  whistle. 

—  S.  D.  — ,  128  N.  W.  134. 
in  action  for  damages  caused  by  defects 

in   a   highway   through    the   alleged 
negligence  of  public  contractor.     — 
N.    D.    — ,    30    L.R.A.(N.S.)    1111, 
127  N.  W.   91. 
in  action  against  city  for  personal  inju- 
ries sustained  on  defective  sidewalk. 
17  S.  D.  326,  96  N.  W.  695. 
'     in  action  against  physician  for  malprac- 
tice. 17  S.  p.  475,  97  N.  W.  386. 
in  action  by  widow  for  loss  of  husband's 
support   from   bis   death   caused   by 
liquor  sold  by  defendants. 

17  S.  D.   132,  95  N.  W.  294. 
in  bastardy  proceedings. 

18  S.  D.  251,  100  N.  W.  162. 
Complaint  in  libel  action.     19  S.  D.  394, 

103  N.  W.  648,  9  A.  &  E.  Ann.  Cas. 

493. 

in  action  for  libel.     19  S.  D.  50,  101  N. 

W.   1105;   —  S.   D.  — ,   124   N.   W. 

728;   —  S.  D.  — ,   128  N.  W.   806. 

in  nature  of  creditor's  bill.    16  S.  D.  633, 

102  Am.  St.  Rep.  726,  94  N.  W.  702. 

alleging  appointment  as  agent  of  county 

court   to   settle   estate   of   decedent. 

16  S.  D.  631,  04  N.  W.  694. 

Conclusions   of   law,   see   references   under 

Findings  of  fact. 
Counterclaim. 

18  N.  D.  528,  123  N.  W.  275. 
J>ecree    in   action    to   determine   irrigation 
rights. 

—  S.  D.  — ,  128  N.  W.  702. 


Decree  for  specific  performance  of  contract 
to  sell  land. 

12  N.  D.  505,  97  N.  W.  809. 
dismissing  action. 

18  S.  D.  303,  100  N.  W.  436. 
final,  of  distribution  of  an  estate. 

— S.  D.  — ,  128  N.  W.  1127. 

Demurrer.        —  S.  D.  — ,  128  N.  W.  702. 

to  complaint.    17  S.  D.  61,  95  N.  VV.  277; 

17  S.  D.  522,  97  N.  W.  748;  19 
S.  D.  87,  102  K.  W.  297. 

to  complaint   in    justice's   court. 

17  N.  O.  191,  115  N.  VV.  666. 
to  complaint  in  action  to  obtain  equal  use 
of  church, 

18  S.  D.  470,  101  N.  W.  40. 
to  complaint  by  creditor   against  stock- 
holder  of    insolvent   bank. 

19  S.  D.  474,  104  N.  W.  213. 
to  complaint  in  bastardy  proceedings. 

18   S.  D.  261,   100  N.   W.   162. 

to  petition  for  excluding  land  from  city. 

17  S.  D.  271,  96  N.  W.  92. 

to  answer.     17  S.  D.  35,  95  N.  W.  291. 

Deposition.         18  S.  D.  60,  99  N.  W.  91; 

18  S.  D.  505,  101  N.  W.  351. 
Discharge   in    bankruptcy.      19  S.  D.  497; 
104  N.  W.  220;  —  N.  D.  — ,  130  N. 
W.  930. 
Findings  of   fact  and  conclusions   of   law. 

18  S.  D.  274,  100  N.  W.  424;  18 
S.  D.  281,  100  N.  W.  427;  18  S. 
D.  365,  100  N.  W.  755;  18  S.  D. 
431,  101  N.  W.  29;  18  S.  D.  450, 
101  N.  W.  35;  18  S.  D.  470,  101 
N.  W.  40;  18  S.  D.  505,  101  N.  W. 
351;   18  S.  D.  523,  101  N.  W.  355; 

18  S.  D.  540,  101  N.  W.  722;  18 
S.  D.  567,  101  N.  W.  718;  18  S.  D. 
581,  101  N.  W.  713;  18  S.  D.  587, 
101  N.  W.  879;  18  S.  D.  600,  101 
N.  W.  883;  18  S.  D.  615,  101  N.  W. 
1069;  18  S.  D.  632,  101  N.  W.  1074; 

19  S.  D.  37,  101  N.  W.  1103. 

in  action  to  quiet  title.  17  S.  D.  98,  95 
N.  W.  428;  17  S.  D.  138,  95  N.  W. 
422;  18  S.  D.  42,  99  N.  W.  86;  18 
S.  D.  109,  99  N.  W.  855:  19  S.  D. 
197,  102  N.  W.  691;  19  S.  D.  271, 
103  N.  W.  31;  19  S.  D.  242,  103 
N.  W.  20;  21  S.  D.  471,  113  N.  W. 
717. 

in  action  to  determine  adverse  claims. 
12  N.  D.  242,  96  N.  W.  844;  16 
S.  D.  531,  94  N.  W.  416;  19  S. 
D.  351,  103  N.  W.  210;  21. S.  D.  404, 
112  N.  W.  83;  —  S.  D.  — ,  128 
N.  W.  159. 

in  action  to  decide  the  ownership  of  land. 
19  S.  D.  167,  102  N.  W.  682. 

action  to  foreclose  lien. 

— S.  D.  — ,  128  N.  W.  698. 

action  on  note.    19  S.  D.  248,  103  N.  W. 
22,  9  A.  &  E.  Ann.  Cas.  255. 

action  to  cancel  deed,  on  the  groimd  of 
mental  incapacity  of  grantor. 

—  S.  D.  — ,  124  N.  W.  715. 

in  action  to  rescind  a  conveyance. 

19  S.  D.  91,  102  N.  W.  299. 
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Pindings  action  to  cancel  order  for  machin- 
ery and  also  mortgages  given  to  pay 
therefore. 

—  S.  D.  — ,  124  N.  W.  740. 
action  to  have  a  warranty  deed  declared 
a  mortgage,  and  for  foreclosure. 

—  S.  D.  — ,  126  N.  W.  298. 
action  to  compel  agent  to  transfer  prop- 
erty bought  for  principal. 

19  S.  D.  26,  101  N.  W.  1086. 

action  by  principal  to  compel  agent  to 
convey  land  taken  in  name  of  his 
wife.     17  S.  D.  293,  96  N.  W.  97. 

action  to  enjoin  the  collection  of  taxes. 

—  S.  D.  — ,  128  N.  W.  163. 
as  to  fraud  in  foreclosure  of  mortgages. 

19  8.  D.  381,  103  N.  W.  M4. 
as  to  laying  out  of  highway  over  private 
proper^. 

19  S.  D.  427,  103  N.  W.  657. 
as  to  title  to  mining  property. 

19  S.  D.  453,  104  N.  W.  207. 
as  to  note. 

18  S.  D.  218,  100  N.  W.  14. 
as  to  pajrment  of  taxes. 

18  8.  D.  218,  100  N.  W.  14. 
Adopting  verdict  of  jury. 

18  8.  D.  218,  100  N.  W.  14. 
on  prohibition  against  town  trustees  to 

prevent  issuance  of  liquor  licenses. 

19  S.  D.  1,  101  N.  W.  1078. 
petition  for  writ  of  prohibition. 

—  S.  D.  — ,  125  N.  W.  122. 
proceedings  for  mandamus  to  compel  divi- 
sion of  school  district. 

—  S.  D.  — ,  125  N.  W.  294. 
proceeding  attacking  validity  of  tax  deed. 

17  8.  D.  481,  97  N.  W.  388. 
by  referee.  17  8.  D.  260,  96  N.  W.  88. 
on  petition  for  disbarment. 

_  S.  D.  — ,  129  N.  W.  561. 

in  disbarment  proceedings.    —  8.  D.  — , 

— L.R.A.(N.S.)   — ,  130  N.  W.  761. 

Indorsement  of  receipt  of  verdict  by  court. 

18  8.  D.  251,  100  N.  W.  162. 
rejection  of  bond. 

18  8.  D.  190,  99  N.  W.  1112. 
Instructions  as  to  agency. 

19  8.  D.  483,  104  N.  W.  216. 
as  to  agent's  authority. 

18  8.  D.  131,  99  N.  W.  1095. 
on  knowledge  of  agent  being  imputed  to 
principal. 

12  N.  D.  110,  95  N.  W.  436. 
instruction   that  fact  that  brokers  were 
willing  to  purchase  land  did  not  en- 
title them  to  recover  commissions  for 
procuring  a  purchaser  for  the  land. 
22  8.  D.  95,  115  N.  W.  527. 
as  to  joint  and  several  promise. 

18  8.  D.  131,  99  N.  W.  1095. 
as   to   whether   a   failure   to   do   certain 
things  amounted  to  a  failure  of  con- 
sideration. 

22  8.  D.  230,  116  N.  W.  1120. 
as  to  what  may  constitute  a  rescission 
of  a  contract. 

22  S.  D.  130,  115  N.  W.  1129. 
as  to  necessity  of  delivery  in  sale  of  per- 
sonalty. 

—  8.  D.  — ,  128  N.  W.  594. 


Instructions  on  negligence. 

16  N.  D.  217,  112  N.  W.  972. 
in  action  for  personal  injuries  caused  by 

vicious  animal. 

18  N.  D.  205,  119  N.  W.  367. 
on  care  required  of  city  in  guarding  and 

lighting  excavations  in  streets. 

—  N.  D.  — ,  128  N.  W.  308. 

as  to  the  degree  of  care  required  by  the 
employees  of  a  street  railway  com- 
pany.     —  N.  D.  — ,  129  N.  W.  225. 

as  to  care  required  of  railroad  crossing 
public  street. 

—  8.  D.  — ,  129  N.  W.  468. 
in  action  for  killing  of  horse  by  railroad 

train. 

19  8.  D.  459,  104  N.  W.  208. 
Instructions  as  to  the  duties  of  carrier  of 

live   stock   to    furnish    suitable   car. 

—  8.  D.  — ,  124  N.  W.  869. 
as  to  the  liability  of  the  owner  of  a  dam 

to  riparian  owner  for  damage  caused 

by  the  flooding  of  land. 

22  b.  D.  377,  117  N.  W.  1037. 
as  to  contributory  negligence.     17  N.  D. 

433,  117  N.  W.  631;   —  N.  D.  — , 

129  N.  W.  226. 
as  to  the  degree  of  care  required  to  be 

exercised  by  a  person  for  his  own 

safety. 

—  N.  D.  — ,  129  N.  W.  226. 
on  right  to  maintain  action  for  acts  done 

in  another  state  wherein  no  right 
of  action  existed  for  their  commis- 
sion. 13  N.  D.  86,  99  N.  W.  1086. 

as  to  the  sufficiency  of  time  of  giving 
notice      17  N.  D.  343,  116  N.  W.  335. 

in  action  for  damages  to  land  by  building 
railroad    alongside. 

r-  S.  D.  — ,  128  N.  W.  131. 

as  to  ownership  of  personal  property. 

19  8.  D.  45,  101  N.  W.  1108. 

relating  to  the  disposition  of  property 
testator  or  testatrix  may  make  lu- 
der  the  laws  of  the  state.  —  N.  D.  — , 
—  L.R.A.(N.S.)  — ,  128  N.  W.  1025. 

as  to  trustee's  claim  against  trust  prop- 
erty.    18  S.  D.  131,  99  N.  W.  1095. 

on  inadmissibility  of  a  letter  as  being  a 
privileged  communication. 

13  N.  D.  85,  99  N.  W.  1086. 

as  to  the  burden  of  proof. 

17  N.  D.  495,  117  N.  W.  857. 
as  to  the  care  required  in  making  answer 

to  separate  questions  submitted. 

—  N.  D.  — ,  129  N.  W.  225. 
on  weight  to  be  given  testimony  of  at- 
torney testifying  in  behalf  of  client. 
13  N.  D.  86,  99  N.  W.  1085. 
Judgment.  —  8.  D.  — ,  128  N.  W.  491. 

of  dismissal.  16  8.  D.  562,  94  N.  W.  428; 
18  S.  D.  365,  100  N.  W.  766;  19  S.  D. 
176,  102  N.  W.  686. 
dismissing  complaint  for  failure  to  prose- 
cute.        19  8.  D.  334,  103  N.  W.  28. 
dismissing  action  with  costs. 

38  8.  D.  594,  101  N.  W.  882. 
dismissing  action  without  prejudice. 

19  8.  D.  361,  103  N.  W.  386. 
for  damages,  costs,  and  disbursements. 

17  8.  D.  629,  97  N.  W.  743. 
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Judgment  for  debt,  denying  personal  judg- 
ment against  receiyer. 

18  S.  D.  182,  99  N.  W.  1110. 
for  disposition  of  land  encumbered  with 

liens.        18  S.  D.  540,  101  N.  W.  722. 
granting   writ   of   mandamus   to   compel 

board  to  issue  liquor  license. 

19  8.  D.  269,  103  N.  W.  31. 
in  action  for  possession  of  grain  or  its 

value.  19  S.  D.  203,  103  N.  W.  26. 

vacating  town  plat. 

16  8.  D.  475,  94  N.  W.  389. 
of  foreclosure. 

21  8.  D.  349,  112  N.  W.  853. 
in  action  to  have  deed  adjudged  a  mort- 
gage.       —  S.  D.  — -,  128  N.  W.  698. 
authorizing  sale  of  property  in  action  to 
quiet  title. 

19  S.  D.  224,  102  N.  W.  944. 
requiring  execution  of  deed. 

19  S.  D.  376,  103  N.  W.  642. 
of  appellate  court. 

18  S.  D.  38,  99  N.  W.  84. 
Mandamus     writ     commanding     board     to 
amend  records. 

18  8.  D.  388,  100  N.  W.  763. 
alternative   writ   to   county   commission- 
ers. 17  8.  D.  535,  97  N.  W.  745. 
Motion  to  dismiss  complaint. 

18  8.  D.  365,  100  If.  W.  766. 
to  dismiss  attacbment. 

19  8.  D.   108,   102  N.  W.  304. 
to  strike  cause  from  calendar. 

18  8.  D.  572,  100  K.  W.  717. 

for  a   directed   verdict.     18   N.   D.   441, 

122  N.  W.  1101;   17  8.  D.  328,  98 

N.  W.  695;  18  8.  D.  237,  100  N.  W. 

18;   18  S.  D.  298,  100  N.   W.  434; 

—  S.  D.  — ,  124  N.  W.  723. 
for  new  trial. 

19  8.  D.  46,  101  N.  W.  1108. 
Notice  of  appeal. 

18  N.  D.  8,  118  N.  W.  348. 
of  appeal  from  justice  court.     21  8.  D. 

62,  109  N.  W.  641;  22  8.  D.  61,  116 

N.  W.  104. 
of  appeal  to  the  supreme  court. 

21  S.  D.  55,  109  N.  W.  642. 
of  motion  to  dissolve  attachment.    14  N. 

D.  232,  103  N.  W.  761;  18  N.  D.  678, 

120  N.  W.  661. 
of  motion  for  judgment  of  dismissal. 

19  S.  D.  361,  103  N.  W.  386. 
of  motion  to  vacate  judgment  rendered 

on  service  by  publication. 

17  8.  D.  629,  97  N.  W.  743. 
of  intention  to  move  to  vacate  and  set 

aside  verdict  and  judgment. 

14  N.  D.  248,  104  N.  W.  1026. 
•f  intention  to  move  for  new  trial. 

—  8.  D.  — ,  128  N.  W.  809. 
Objection  to  jurisdiction  by  special  appear- 
ance.        22  8.  D.  14,  114  N.  W.  1094. 

Offer  of  proof.    14  N.  D.  228,  103  N.  W.  755. 
Order  to  turn  over  property  in  supplemen- 
tary proceedings. 

19  8.  D.  497,  104  N.  W.  220. 
it  eompel  railroads  to  connect  tracks. 

16  8.  D.  517,  94  N.  W.  406. 
for  judgment  in  suit  for  injunction. 

14  N.  D.  301,  103  N.  W.  037. 


Order  for  judgment  decreeing  the  ooneela> 
tion  of  a  deed. 

13  N.  D.  1.  90  N.  W.  72. 
sustaining  demurrer. 

19  S.  D.  361,  103  N.  W.  886. 
assessing  damages. 

18  B.  D.  694,  101  N.  W.  882. 
dismissing  action. 

19  8.  D.  87,.102N.  W.  297. 
dissolving  attachment. 

18  N.  D.  578,  120  N.  W.  661. 
for    judgment,    vacating    proceedings    of 

commissioners  in  levying  assessment 
and  grading  street. 

—  8.  D.  — ,  ICi  N.  W.  063. 
modifying  judgment  of  lower  court. 

18  S.  D.  218,  100  N.  W.  14. 
of    supreme    court    modifying   decree    of 
divorce  as  to  alimony. 

—  S.  D.  — ,  lis  N.  W.  696. 
setting  aside  special  verdict. 

16  8.  D.  662,  94  N.  W.  428. 
relieving  party  from  default  judgment. 

18  8.  D.  672,  100  N.  W.  717. 
vacating  default  judgment  with  leave  to 

intervene. 

21  8.  D.  691,  114  N.  W.  706. 
granting  leave  to  intervene. 

21  8.  D.  691,  114  N.  W.  706. 
vacating  restraining  order.    18  8.  D.  331, 
100  N.  W.  737;   18  8.  D.  694,  101 
N.  W.  882. 
setting  aside  referee's  report. 

17  S.  D.  161,  95  N.  W.  921. 
vacating  former  judgment   and  entering 

a  new  judgment  nunc  pro  tunc. 

21  8.  D.  424,  113  N.  W.  91. 
vacating  default  judgment  with  leave  to 
file  answer. 

19  8.  D.  128,  102  N.  W.  697. 
granting  new  trial. 

16  8.  D.  628,  94  N.  W.  701. 
denying  new  trial. 

16  8.  D.  662,  94  N.  W.  428. 
of  court  continuing  a  temporary  injunc- 
tion  pending    the   determination    of 
ftn  action 

13  N.  D.  367,  100  N.  W.  1096. 
allowing  the  filing  of  new  undertaking  on 
appeal  from  Justice  Court. 

21  8.  D.  234,  111  N.  W.  650. 
supreme  court  allowing  the  filing  of  a 
second   undertaking   on   appeal,   and 
fixing  conditions. 

21  S.  D.  647,  115  N.  W.  91. 
of  reference  on  the  ground  that  the  exam- 
ination of  a  long  account  is  involved. 
17   8.   D.   220,   95  N.   W.   916. 
adjudging  debtor  guilty  of  contempt. 

19  S.  D.  497,  104  N.  W.  220. 
denying  motion  to  punish  for  contempt. 

19  S.  D.  497,  104  N.  W.  220. 
granting  relief  on  application  to  set  off 

mutual  judgments. 

21  S.  D.  547,  114  N.  W.  693. 
appointing  administrator. 

21  8.  D.  424,  113  N.  W.  91. 
revoking  letters   of  administration   with 
the  will  annexed 

18  8.  D.  618,  94  NT.  W.  698. 
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Order  directing  property  to  be  turned  over 
to  co-adminktrator. 

18  S.  D.  618,  94  N.  W.  698. 
authorizing  sale  of  decedent's  real  estate. 

19  S.  D.  534,  104  N.W.  250. 
confirming  sale  of  decedent's  real  estate. 

19  S.  D.  534,  104  N.  W.  250. 
Petition  for  writ  of  certiorari.  ' 

17  N.  D.  67,  114  N.  W.  730. 
for  writ  of  mandamus. 

12  N.  D.  280,  96  N.  W.  310. 
for  exclusion  of  certain  real  estate  from 

corporate  limits. 

17  S.  D.  621,  98  N.  W.  87. 
Plea  in  abatement  to  action  by  partnership 
which  has  not  filed  certificate  of  its 
membership. 

—  S.  D.  — ,  123  N.  W.  82. 
Power  of  sale  in  mortgage. 

16  S.  U.  531,  94  N.  W.  416. 
Becord  of  case  on  appeal. 

18  S.  D.  207,  99  N.  W.  1116. 
Reply  in  action  to  determine  adverse  claims. 

—  S.  D.  — ,  124  N.  W.  856. 
in  action  to  quiet  title  to  land. 

17  S.  D.  138,  95  N.  W.  422. 
Return  of  sheriff  to  execution. 

17  S.  D.  190,  95  N.  W.  917. 
Schedule  required  to  entitle  party  to  ad- 
ditional exemptions  from  attochment. 
18  N.  D.  144,  118  N.  W.  19. 
Sheriff's  return  where  unable  to  secure  per- 
sonal service  of  summons  and  com- 
plaint.    13  N.  D.  305,  100  N.  W.  708. 
Special  interrogatories  to  a  jury. 

21   8.  D.  247,  111  N.  W.  665. 
Specification  of  errors. 

21  S.  D.   169,  110  N.  W.  108. 
as  to  insufficiency  of  evidence. 

—  S.  D.  — ,  123  N.  W.  82. 
in   admission  of  execution  and   sheriff's 

return  in  evidence. 

17  S.  D.  190,  96  N.  W.  917. 
in    bill    of    exceptions. 

18  S.  D.  505,  101  N.  W.  861. 
of  question   for  review. 

14  N.  D.  398,  104  N.  W.  629. 
Statement  of  case  on  appeal. 

18  S.  D.  347,  100  N.  W.  742. 
Stipulation  accepting  referee's  report. 

18  S.  D.  358,  100  N.  W.  759. 
as  to  contents  of  records. 

19  S.  D.  224,  102  N.  W.  944. 
to  correctness  of  record. 

18   S.   D.    150,   99  N.   W.   1100. 
in  action  on  a  promissory  note. 

13  N.   D.   74,  99  N.  W.   63. 
dismissing  counterclaim. 

19  S.  D.  492,   104  N.  W.  218. 
to  agreed  statement  of  facts. 

18  N.  D.  221,  119  N.  W.  635. 
waiving  notice  of  confirmation  of  sher- 
iff's report  of  sale. 

18  S.  D.  97,  99  N.  W.  861. 
Summons  in  action  for  possession  of  grain 

or  its  value. 

19  S.  D.  263,  103  N.  W.  26. 
in  action  to  set  aside  tax  deed,  disclaim- 
ing personal  judgment. 

21  S.  D.  272,  111  N.  W.  664. 


Summons  in  an  action  for  damages  allied 
to  have  been  committed  By  defend- 
ant's stoclc. 

22  S.  D.  534,  118  N.  W.  1036. 

Verdict  in  claim  and  delivery  action. 

16  S.  D.  569,  94  N.  W.  684. 
in  civil  action  for  malicious  destruction 

of  property. 

21   8.  D.  333,  112  N.  W.  847. 
of  coroner's  jury. 

18  8.  D.  173,  99  N.  W,  1107. 
in  bastardy  case. 

18  S.  D.  261,  100  N.  W.  162. 
special  verdict.    14  N.  D.  248,  104  N.  W. 
1026;  19  8.  D.  176,  102  N.  W.  685. 
special  findings  by  jury. 

17  S.  D.  91,  96  N.  W.  292. 


II.  In  Cbiminal  Pbocebdinos. 

Affidavit  in  contempt  proceedings.    16  K.  D. 

151,  112  N.  W.  52,  14  A.  &  E.  Ann. 

Cas.  1035;  —  K.  D.  — ,  127  N.  W. 

72. 

Bail  bond.     18  S.  D.  25,  99  N.  W.  80;  — 

S.  D.  — ,  128  N.  W.  173. 
Complaint  for  violation  of  pure  food  law. 

21   S.  D.   515,  114  N.  W.  303. 
for  selling  intoxicating  liquors  without  a 
license.    21  8.  D.  489,  113  N.  W.  878. 
in  action  upon  bail  bond. 

—  S.  D.  — ,  128  N.  W.  173. 
Demurrer  to  information  charging  luilaw- 
ful  sale  of  liquor. 

17  8.  D.  380,  97  N.  W.  7. 
Executive  warrant  in  extradition  proceed- 
ings.     21  8.  D.  276,  111  N.  W.  666. 
Indictment  for  assault  with  intent  to  kill. 
13  N.  D.  391,  100  N.  W.  1091. 
for  assault  with  dangerous  weapon.  12  N. 
D.  33,  94  N.  W.  674,  13  Am.  Crim. 
Rep.  211. 
for  assault  with  deadly  weapon  with  in- 
tent to  kill. 

13  N.  D.  337,  100  N.  W.  697. 
for  embezzlement. 

21  8.  D.  121,  110  N.  W.  92. 
for  unlawful  sale  of  intoxicating  liquor. 
14  N.  D.  139,  103  N.  W.  389. 
for  murder.    . 

18  8.  D.  196,  99  N.  W.  1114. 
for  robberyi 

14  N.  D.  203,  103  N.  W.  419. 
for  sodomy. 

—  S.  D.  — ,  128  N.  W.  680. 
Information  for  arson. 

19  S.  D.  447,  104  N.  W.  205. 
for    assault    with    intent   to   commit   a 
felony. 

22  8.  D.  137,  115  N.  W.  1075. 
for  offering  of. a  bribe  to  a  public  of- 
ficial.   17  N.  D.  554,  118  N.  W.  230. 
for   embezzlement. 

15  N.  D.  275,  107  N.  W.  524. 
for  obtaining  money  by  false  pretences. 

—  N.  D.  — ,  127  N.  W.  83. 
for  illegal  liquor  selling.    —  N.  D.  — , 

123  N.  W.  888;  17  8.  D.  380,  97  N. 
W.  7. 
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Information  for  lelling  intoxicating  liquors 
without  a  license.  21  S.  D.  489,  113 
N.  W.  878;  22  8.  D.  487,  118  N.  W. 
687,  18  A.  &  E.  Ann.  Cas.  92;  —  S. 
D.  — ,  126  N.  W.  670. 

for  keeping  a  saloon  open  on  Sunday. 

22  S.  D.  340,  117  N.  W.  505. 

for  keepine  and  maintenance  of  a  com- 
mon liquor  nuisance  contrary  to 
statute. 

—  N.  D.  — ,  128  N.  W.  682. 
for  larceny. 

21  8.  D.  698,  114  N.  W.  713. 
for  larceny  of  currency. 

22  S.  D.  183,  116  N.  W.  72. 
for  larceny  of   hogs. 

17  S.  D.  600,  97  N.  W.  716. 
for  peddling  without  a  license. 

—  S.  D.  — ,  126  N.  W.  567. 
for  wilfully  poisoning  domestic  animals. 

—  N.  D.  — ,  129  N.  W.  234. 
for  robbery. 

13  N.  D.  494,  101  N.  W.  888. 
Instnictions  regarding  the  voluntary  char- 
acter of  a  confession. 

—  S.  D.  — ,  128  N.  W.  718. 
as  to  the  truth  of  statements  against  in- 
terest.     16  N.  D.  426,  113  N.  W.  374. 

as  to  the  weight  to  given  certain  evi- 
dence introduced. 

—  N.  D.  — ,  128  N.  W.  1034. 
as  to  the  weight  to  be  given  to  the  testi- 
mony of  a  witness.    13  N.  D.  649,  102 
N.  W.  883,  3  A.  ft  E.  Ann.  Cas.  907. 

•s  to  the  credibility  of  witnesses  and 
their  testimony. 

—  N.  D.  — ,  128  N.  W.  1034. 
on  credibility  of  witness  who  has  sworn 

falsely.  —  N.  D.  — ,  128  N.  W.  680. 

prosecution  based  upon  testimony  of  ac- 
complice.   —  S.  D.  — ,  129  N.  W.  242. 

as  to  attention  to  be  paid  to  remarks 
and  statements  of  counsel. 

—  N.  D.  — ,  128  N.  W.  307. 
on  receipts  for  freight  as  being  an  admis- 
sion of  the  receipt  thereof. 

—  N.  D.  — ,  129  N.  W.  104. 
defining  the  word  "feloniously." 

17  N.  D.  519,  117  N.  W.  869. 
as  to  the  sufficiency  of  a  felonious  in- 
tent.     17  N.  D.  519,  117  N.  W.  869. 
on  the  suiBciency  of  proof  of  guilty  knowl- 
edge.     17  N.  D.  619,  117  N.  W.  869. 
as  to  intent  as  an  essential  element  of 
a  crime. 

17  N.  D.  519,  117  N.  W.  869. 
upon  trial  for  embezzlement. 

18  N.  D.  88,  118  N.  W.  240. 
in  prosecution   for   obtaining   money  by 
false  pretenses. 

—  N.  D.  — ,  127  N.  W.  83. 
as  to  self-defense. 

16  N.  D.  426,  113  N.  W.  374. 
as  to  heat  of  passion  affecting  the  de- 
gree of  homicide. 

16  N.  D.  426,  113  N.  W.  374. 
in  prosecution  for  murder,  as  to  the  bur- 
dm  of  proof. 

16  N.  D.  426,  113  N.  W.  374. 


Instructions  on  a  prosecution  for  murder  on 
facts  necessary  to  sustain  the  charge 
of  murder  and  the  care  to  be  exer- 
cised by  the  jury  in  applying  the 
laws  to  the  facts  of  the  case. 

22  8.  D.  433,  118  N.  W.  337. 
as  to  the  considerations   to   be   allowed 
weight  in  deciding  between  the  death 
penalty    and    life    imprisonment. 

—  N.  D.  — ,  129  N.  W.  451. 
on  keeping  beer  for  sale. 

—  N.  D.  — ,  123  N.  W.  820. 
as  to  when  a  pernun  may  be  found  guilty 
of  keeping  a  place  where  intoxicat- 
ing  liquor    is   sold. 

—  N.  D.  — ,  128  N.  W.  680. 
on   larceny   included   in   prosecution  for 
burglary. 

12  N.  D.  425,  96  N.  W.  1025. 
on  elements  of  malice  on  a  prosecution 

for  malicious  mischief. 

22  S.  D.  495,  118  N.  W.  706. 
on  int«nt  in  prosecution  for  robbery. 

14  N.  D.  200,  103  N.  W.  421. 
as  to  the  question  of  the  commission  of 
the  crime  of  robbery  under  the  in- 
formation. 

13  N.  D.  494,  101  N.  W.  888. 
Judsment  of  conviction  of  grand  larceny. 

19  S.  V.  75,  102  N.  W.  222. 
committing  defendant   in   bastardy   pro- 
ceedings to  jail. 

18  8.  D.  251,  100  N.  W.  102. 
Record  of  conviction. 

18  8.  D.  196,  99  N.  W.  1114. 
of  trial  and  minutes  of  clerk. 

19  S.  D.  75,  102  N.  W.  222. 
Verdict  for  offense  included  within  assault 

and  battery  with  intent  to  kill. 

13  N.  O.  337,  100  N.  W.  697. 

under  indictment  charging  the  crime  of 

shootiuK  another  with  intent  to  kill. 

13  N.  D.  391,  100  N.  W.  1091. 

on  trial  for  shooting  without  justifiable 

or  excusable  cause. 

21  8.  D.  237,  111  N.  W.  552. 
of  truilty  of  murder  in  second  degree. 

14  N.  D.  316,  103  N.  W.  637. 
in  grand  larceny  prosecution. 

19  S.  D.  76,  102  N.  W.  222. 
on  prosecution  for  rape. 

17  8.  D.  128,  95  N.  W.  296. 


III.  MiSCBXLANEODS   FOBMS. 

Administrator's  deed. 

—  8.  D.  — ,  128  N.  W.  811. 
Affidavit  as  to  city  purchasing  boilers. 

19  8.  U.  231,  103  N.  W.  16. 
Affidavit  of  ownership. 

18  8.  D.  505,  101  N.  W.  351. 
Application  for,  and  certificate  of  member- 
ship in  mutual  hail  insurance  com- 
pany.       12  N.  D.  385,  96  N.  W.  327. 
Assessment  roll. 

18  8.  D.  207,  99  N.  W.  1110. 
Assignment  of  mortgage  and  notes. 

19  8.  D.  400,  103  N.  W.  650. 
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Ballot  used  in  voting  on  the  iuue  of  whether 
intoxicating  liquor  should  be  sold  in 
a  certain  city. 

22  S.  D.  Ill,  116  N.  W.  633. 
Bills  and  notes,  note  containing  provision 

for  interest  at  no  per  cent. 

18  8.  D.  60,  99  N.  W.  91. 
note   providing   for   attorney's   fees   and 
"other  costs." 

18  S.  D.  62,  99  N.  W.  89. 
note  containing  provision  for  payment  of 
attorney's  fee. 

17  8.  D.  225,  95  N.  W.  911. 
aote  providing  for  higher  rate  of  interest 
if  not  paid  when  due. 

17  S.  D.  511,  97  N.  W.  719. 
note  with  guarantee. 

19  S.  D.  79,  102  N.  W.  296. 
non-negotiable  promissory  note. 

17  N.  D.  366,  117  N.  W.  346. 
Birth  record.  18  S.  D.  150,  99  N.  W.  1100. 
Bond    to    secure    faithful    performance    of 

agent's  contract. 

12  N.  D.  595,  98  N.  W.  705. 
Certificate   of   acknowledgment.     18   S.    D. 

587,  101  N.  W.  879;  19  S.  D.  41,  101 
N.  W.  1104;  19  8.  D.  108,  102  N. 
W.  304;  19  8.  D.  271,  103  N.  W.  31. 
of  notary  who  protested  note  for  non- 
payment. 

13  N.  D.  363,  100  N.  W.  1093. 
of  clerk  of  court  approving  sureties  in 
undertaking. 

19  S.  D.  108,  102  N.  W.  304. 
Certified  copy  of  resolution  of  county  com- 
missioners designating  a  newspaper 
to  publish  notice  and  list  of  tax  sale. 

13  N.  D.  288,  100  N.  W.  726. 
Chattel  mortgage. 

18  S.  D.  446,  101  N.  W.'33. 
Contract  for  sale  of  land.     14  N.  D.  465, 

105  N.  W.  236;  18  8.  D.  668,  101  N. 

W.   719;    19   8.  D.   162,   102  N.  W. 

606;  —  8.  D.  — ,  128  N.  W.  611. 
for  purchase  of  land. 

17  N.  D.  161,  116  N.  W.  259. 
to  convey  land  to  railroad  company. 

23  8.  D.  486,  122  N.  W.  439. 
to  convey  land  to  wife  with  view  to  ob- 
taining divorce. 

17  S.  D.  44,  96  N.  W.  279. 
giving  option  for  purchase  of  mining  in- 
terests and  claims. 

17  8.  D.  413,  97  N.  W.  17. 
for  sale  of  standing  timber. 

17  8.  D.  247,  96  N.  W.  933. 
for  sale  of  personalty  and  land. 

—  8.  D.  — ,  124  N.  W.  1108. 
for  sale  of  personalty. 

18  S.  D.  605,  101  N.  W.  351. 
for  gale  of  fire-proof  safe. 

—  8.  D.  — ,  128  N.  W.  168. 
to  sell  farm  machinery. 

—  8.  D.  — ,  128  N.  W.  334. 
of  warranty  and  conditional  sale. 

16  N.  D.  256,  113  N.  W.  605. 
for  the  purchase  of  stock. 

13  N.  D.  453,  101  N.  W.  898. 
by  grantee  to  pav  prantor  annuitv. 

19  S.  D.  381,  103  N.'W.  644. 


Contract  between  heirs  as  to  division  of  es- 
tate.       21  S.  D.  60,  109  N.  W.  646. 
to  take  cattle  to  run  on  range. 

17  8.  D.  448,  97  N.  W.  364. 
for  services. 

21  8.  D.  628,  114  N.  W.  1001. 
of  employment. 

—  N.  D.  — ,  129  N.  W.  93. 
for  cutting  timber. 

17  8.  D.  436,  97  N.  W.  360. 
for  cutting  and  baling  hay. 

18  8.  D.  615,  101  N.  W.  1009. 
by  son  to  support  parents. 

21  8.  D.  223,  111  N.  W.  546. 
sales  agency  contract. 

—  8.  D.  — ,  130  N.  W.  49. 
for  sale  of  land  as  agent. 

19  S.  D.  608,  104  N.  W.  272. 
giving  broker  sale  of  property. 

18  8.  D.  161,  99  N.  W.  1104. 
with  real  estate  dealer  to  sell  land. 

18  N.  D.  441,  122  N.  W.  1101. 
between   a   broker   and   prospective   pur- 
chaser, for  purchase  of  land. 

13  N.  D.  622,  102  N.  W.  313. 
between  mortgagor  and  mortgagee  creat- 
ing mortgagor  agent  of  mortgagee  for 
the  purchase  of  merchandise. 

13  N.  D.  12,  99  N.  W.  66. 

compromising  debt  secured  by  mortgage. 

19  S.  D.  150,  102  N.  W.  604. 

settling  conflicting  claims  to  mining  lodes. 

17  8.  D.  61,  95  N.  W.  277. 
limiting  liability  of  common  carrier. 

18  N.  D.  324,  121  N.  W.  78. 
indemnity   contract. 

—  8.  D.  — ,  128  N.  W.  470. 
Deed  of  land  owned  by  mining  company. 

17  8.  D.  25,  94  N.  W.  408. 
sheriff's  deed  to  redemptioner. 

17  8.  D.  61,  96  N.  W.  281. 
release  of  interest  in  estate. 

—  8.  D.  — ,  128  N.  W.  1127. 
Earnest  money  contract  of  sale. 

13  N.  D.  107,  99  N.  W.  1083. 
Indemnity  bond  to  surety. 

12  N.  D.  110,  05  N.  W.  436. 
Indorsement    of    nonpayment    of    township 
warrant. 

17  8.  D.  83,  95  N.  W.  284. 
Insurance    policy. 

10  8.  D.  69,  101  N.  W.  niO. 
Insurance  policy  containing  condition  as  to 
proofs  of  loss. 

18  8.  D.  632,  101  N.  W.  1074. 

Lease  for  life. 

12  N.  D.  95,  95  N.  W.  442. 
Memorandum  of  agreement  to  convpv  land. 

18  8.  D.  466,  101  N.W.  39. 
Mortgage,  provision  in,  for  unrecorded  as- 
signment of. 

16  8.  D.  631,  94  N.  W.  416. 
Notice  of  attorney's  lien. 

18  8.  D.  182,  99  N.  W.  1110. 
of   special   election.      18   N.    D.    289,   2S 

L.R.A.(N.S.)  666,  122  N.  W.  403. 
as  to  who  is  holder  of  tax  certificate  and 
when  time  of  redemption  from  same 
would  expire. 

22  8.  D.  382,  117  N.  W.  1039. 
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Notice;  inspector's  n,otice  of  infected  stock. 
23  S.  D.  298,  121  N.  W.  788. 
Order  for  purchase  of  threshing  machine. 

17  S.  D.  39,  95  N.  W.  276. 
I'atent  for  land. 

18  S.  D.  687,  101  N.  W.  879. 
Receipt  for  annuity. 

19  S.  D.  381,  103  N.  W.  644. 
receiver's  receipt  for  banlc  assets. 

18  S.  D.  182,  99  N.  W.  1110. 
release  or  quit-claim  deed. 

—  S.  D.  — ,  130  N.  W.  837. 
in  full  of  book  account. 

16  S.  D.  609,  04  N.  W.  399. 
Reservation  of  right  of  way,  in  deed. 

21  S.  D.  65,  109  N.  W.  147. 
of  city  council   authorizing  the  grading 
of  city  street. 

—  S.  D.  — ,  124  N.  W.  963. 

to  call  special  election  upon  the  issuing 

of  waterworks  bonds.     18  N.  D.  289, 

26  L.R.A.(N.S.)  666,  122  N.  W.  403. 

State  bonds. 

12  N.  D.  280,  96  N.  W.  310. 
Subscription  Jist  based  on  mutual  promises. 

—  N.  D.  — ,  130  N.  W.  935. 
Tax  deed.  —  S.  D.  — ,  124  N.  W.  733. 
Township  warrant. 

17  S.  D.  83,  95  N.  W.  289. 
Warranty  of  machinery. 

21  S.  D.  198,  110  N.  W.  783. 
of  harvesting  machine. 

22  S.  D.  458,  118  N.  W.  690. 


»■» 


FRANCHISE. 

Of  corporation,  generally,  see  Corporations. 
Forfeiture  of,  see  Corporations,  IV. 
Estoppel  by  acceptance  of,  see  Estoppel,  73. 

Editorial  note. 

Right  to  transfer  public  franchises. 

36  Am.  St  Rep.  390. 


♦  »» 


FRATERNAI.  SOCIETIES. 

See  Insurance. 


FSAin>  AND  TnAUJixman  coir- 

VETANCES. 

L  Deceit  aitd  Misbepbesbntations. 

a.  What     Constitutes     Oenerally; 

failure  to  Disclose  Facts. 

b.  Matters  of  Opinion. 

c  Knowledge  or  Reliance  of  Par- 
ty Defrauded. 
d.  Remedies  and  Defenses. 
XL  Cbeditdbs;  Tbansfebs  in  Fbaud  of. 

a.  In  General;  Miscellaneous  Mat- 

ters. 

b.  Judgment  as  Fraud. 

c.  Consideration. 

d.  Transactions  between  Relatives. 

e.  Exempt    Property;   Homestead. 

f.  Who  may  Complain  of  Fraud. 
Snpp.  Dak.  Dig.— 31. 


11. — ( Continued. ) 

g.  Rights  and  Liabilities  of  Fraud- 
ulent Trnnsfrree  or  Qrantee. 
h.  Rights  of  Orantor. 
III.  Editobial  Notes. 

'I.  Deceit  and  Misbbpbbsentations. 


As  ground  for  attachment,  see  Attachment, 
2,  3. 

As  ground  for  disbarment  of  attorney,  see 
Attorneys,  4,  5,  7,  8.  • 

Of  disbarred  attorney  in  allowing  himself 
to  be  voted  for  as  state's  attorney,  see 
Attorneys,  24. 

Effect  of,  on  right  to  discharge  in  bank- 
ruptcy, see  Bankruptcy,  53. 

In  procuring  of  note,  conflict  of  laws  as 
to,  see  Conflict  of  Laws,  14,  16. 

Cancelation  of  corporate  stock  fraudulently 
issued,  see  Corporations,  20. 

Estoppel  to  set  up,  see  Estoppel,  22. 

Impeachment  of  distributee's  flnal  receipt 
for,  see  Executor  and  Administrator, 
38. 

Evidence  as  to,  see  Evidence,  X.  e,  6. 

In  procuring  insurance,  evidence  as  to,  see 
Evidence,   777. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  II.  e. 

Sufficiency  of  evidence  as  to,  see  Evidence 
XI.  b. 

As  to  false  pretenses,  see  False  Preten- 
ses. 

Annulment  of  marriage  for,  see  Husband 
and  Wife,  2,  c 

Indictment  for  conspiracy  to  defraud  post- 
office,  see  Indictment,  etc.,  36-40. 

Right  to  set  up,  by  amendment,  see  Plead- 
ing, 105,  106,  109. 

Of  United  States  mail,  see  Postoffice,  1,  2. 

As  giving  rise  to  implied  or  constructive 
trust,  see  Trusts,  I.  c. 

Effect  of,  on  question  of  usury,  see  Usury, 
7. 

Latitude  of  cross-examination  where  fraud 
is  charged,  see  Witnesses,  77. 


Measure  of  damages  for,  see  Damages,  III. 
c. 

Estoppel  by,  see   Estoppel,   II.  g;    h. 

Recitals  in  judgment  for  obtaining  proper- 
ty by  fraudulent  representations,  see 
Judgment,  16. 

As  ground  for  setting  aside  judgment,  see 
Judgment,    VI.    c,    2. 

Laches  preventing  maintenance  of  action 
for  calcelation  of  stock  frauduently 
issued,  see  Limitation  of  Actions,  20, 
21. 

In  procuring  release  of  mortgage,  see  Mort- 
gage, 66. 

Necessity  of  alleging,  in  answer,  see  Plead- 
ing, 260. 

Sufliciency  of  allegation  of  fraud,  see  Plead- 
ing, 309. 

Pleading  as  to,  see  Pleading,  III.  b,   18. 
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Sufficiency  of  allegations  as  to,  we  Plead- 1 

ing,  IV.  e,  6. 
Findings    as   to    fraud,    see   Trial,   459. 
Question  for  jury  as  to,  see  Trial,  IV.  d, 

7. 

a.  What  Constitutei  Oenerally;  Failure' to 
Disclose  Facte. 

Liability  of  directors  of  insolvent  bank  for 

deceit,  see  Banks,  8-10. 
Ratification  by  banic  of  cashier's  fraudulent 

actsf  see  Banks,  13. 
In   obtaining  note   from   maker,   see  Bills 

and  Notes,  23,  24. 
In  securing  note,  see  Bills  and  Notes,  38, 

39. 
Promise  by  payee  of  note  with  no  intent 

to  fulfill  as,  see  Bills  and  Notes,  42. 
Ratification  of  transfer  induced  by  fraud, 

see  Contracts,  128,  129. 
As  ground  for   rescission  of  contract,   see 

Contracts,  177-180. 
In  permitting  improvements  on  homestead 

under   oral    agreement   to   convey,   see 

Estoppel,  52. 
Parol  evidence  as  to,  see  Evidence,  403-407. 
Sufficiency  of  evidence  of  absence  of  fraud- 
ulent intent  on   part   of   insured,   see 

Evidence,  964. 
Sufficiency  of  evidence  of,  see  Evidence,  XI. 

b. 
Warranties   and   representations   in   insur- 
ance policy,  see  Insurance,  II.  f. 
Stipulation  for  judgment  as,  see  Judgment, 

56. 
See  also  Sate,  34. 

1.  Fraud  or  deceit  in  the  sale  of  personal 
property  may  be  perpetrated  either  by  false 
representations,  or  by  concealment  of  un- 
soundness in  the  article  sold;  as  by  com- 
paring it  for  quality  to  that  which  is  good. 
Sockman  v.  Keim,  —  N.  D.  — ,  124  N.  W. 
64. 

2.  The  failure  of  the  owner  of  the  stock 
to  disclose  to  the  party  to  whoip  he  trans- 
ferred it  and  who  relied  upon  his  represen- 
tations as  to  its  value  as  a  consideration 
for  a  deed  to  real  estate,  the  insolvent  con- 
dition of  the  corporation  by  which  such 
stock  was  issued,  he  having  knowledge  of 
its  condition,  is  a  suppression  of  the  truth 
which  may  entitle  the  grantor  to  a  rescis- 
sion of  his  deed.  Liland  v.  Tweto,  —  N.  D. 
— ,  125  N.  W.  1032. 

3.  Misrepresentation  of  the  price  paid 
for  property  by  the  vendor  or  others  does 
not  constitute  actionable  deceit,  in  the  ab- 
sence of  fiduciary  relations  betwen  the  par- 
ties, or  other  facts  or  circumstances  giving 
rise  to  an  express  or  implied  agreement 
that  the  price  paid  should  determine  the 
price  in  the  contract.  Beare  v.  Wright, 
14  N.  D.  20,  69  L.R.A.  409,  103  N.  W.  632, 
8  A.  &  E.  Ann.  Cas.  1057. 

4.  In  an  action  to  rescind  a  conveyance 
of    real    eutate    brought    by    the    gi'antor 


against  the  grantee,  where  the  considera- 
tion received  was  stock  in  a  corporation 
the  character  and  condition  and  value  of 
whose  assets  were  known  only  to  the  gran- 
tee, and  could  not  have  been  ascertained 
by  the  grantor,  the  suggestion  as  a  fact 
that  the  stock  was  of  a  certain  value,  such 
suggestion  being  made  to  induce  the  trade, 
and  without  which  the  transaction  would 
not  have  been  consummated,  made  by  on» 
who  in  the  nature  of  things  must  have 
known  it  to  be  untrue,  constitute  fraud 
which  may  entitle  the  grantor  to  a  rescis- 
sion of  the  transfer.  Liland  v.  Tweto,  — 
N.  D.  — ,  126  N.  W.  1032. 

5.  It  is  sufficient  to  show  fraud  where, 
while  a  deed  remained  in  the  hands  of  an 
attorney,  the  grantee  resold  and  after- 
wards induced  the  grantor  to  repurchase 
on  representing  that  the  title  had  in  no 
way  been  incumbered,  whereupon  by  con- 
sent of  the  original  grantor  the  original 
deed  was  indorsed  "Cancelled"  and  surren- 
dered 'instead  of  making  a  new  deed,  after 
all  of  which  transactions  the  grantee's 
grantee  recorded  his  secret  deed.  Barn- 
hart  V.  Anderson,  22  S.  D.  395,  118  N.  W. 
31. 

6.  A  purchaser  of  land,  through  land 
agents,  is  not  guilty  of  fraud  in  changing 
the  dates  in  a  purchase  money  note  and 
mortgage,  where,  before  making  the  altera- 
tion, he  telephoned  to  one  of  the  agents 
and  received  a  reply,  as  he  understood  it, 
authorizing  him  to  make  the  change,  and 
the  agent,  though  denying  that  he  author- 
ized the  change,  testified  he  told  the  pur- 
chaser such  a  change  would  have  to  be 
made.  Johnson  v.  Cressey,  16  S.  D.  639,  94 
N.  W.  703. 

7.  A  transaction  whereby  the  owner  of 
certain  land  and  cattle  of  the  value  of 
$6,000  transferred  the  same  in  exchange  for 
land  in  another  state  of  the  value  of  $800, 
will  be  rescinded  at  the  instance  of  sucli 
owner,  where  he  had  not  seen  the  land  but 
was  induced  to  make  the  exchange  by  the 
fraudulent  representations  of  the  husband 
and  agent  of  the  owner  of  such  other  land, 
to  the  efl'ect  that  the  cheaper  half  thereof 
sold  the  year  before  for  $3,200  and  that 
if  he  could  get  the  boys  to  go  down,  be 
would  not  trade  for  three  times  what  be 
was  getting.  Troutman  v.  Eggleston,  19  S. 
D.  572,  104  N.  W.  257. 

8.  P.  and  her  husband  executed  a  note. 
On  the  same  day  the  husband  executed  to 
payee  a  deed,  absolute  in  form,  as  security 
therefor,  P.  executed  and  acknowledged  the 
deed,  apart  from  her  husband,  on  the  state- 
ment of  the  notary,  who  had  taken  the  hus- 
band's acknowledgment,  that  her  execution 
and  acknowledgment  had  been  arranged  for 
between  the  husband  and  the  grantee,  P. 
could  not  read  or  speak  English,  but  execut- 
ed the  deed  in  presence  of  the  notary  and 
witness  who  acted  as  interpreter.  Held: 
a  charge  that  the  signature  to  the  deed  was 
obtained  by  fraud  was  not  sustained.  Pat- 
node  v.  Deschenes,  15  N.  D.  100,   106  N. 

,  W.  673. 
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bl  Matters  of  Opinion. 
Striking  out  evidence  as  to,  see  Trial,  88. 

9.  When  relations  of  confidence  exist  be- 
tween the  parties  to  an  exchange  of  prop- 
erty, one  of  whom  has  full  knowledge  of 
the  character  and  condition  of  the  property) 
and  the  other  but  slight  knowledge,  and 
no  means  of  obtaining  full  knowledge,  rep- 
resentations as  to  value  which  under  most 
circiunstances  would  only  amount  to  ex- 
pressions of  opinion,  if  made  knowing  them 
to  be  false  by  the  party  making  them,  and 
with  an  intent  to  deceive  the  other  party 
to  the  transaction,  constitute  such  fraud- 
ulent misrepresentation  as  may  warrant  a 
rescission  of  the  contract  or  transaction. 
Liland  v.  Tweto,  —  N.  D.  — ,  125  N.  W. 
1032. 

10.  While  no  exact  definition  of  the  terms 
"confidential  relations"  and  "relations  of 
confidence"  applicable  in  all  cases  can  be 
given,  such  relations  exist  when  the  parties 
to  a  transaction  do  not  meet  upon  an 
equality,  one  having  a  full  knowledge  of 
the  subject  of  trafiBc,  and  the  other  but 
slight  knowledge,  and  no  ability  to  ac- 
quire full  knowledge,  and  the  innocent  per- 
son relies  on  and  places  confidence  in  the 
representations  made  by  the  other  party 
to  the  transaction.  Liland  v.  Tweto,  —  N. 
D.  — ,  126  N.  W.  1032. 

c.  Knowledge   or    Reliance   of    Party   Be- 
frauded. 

Sufficiency  of  evidence,  see  Evidence,  832. 

11.  A  purchaser  of  land  which  is  not 
open  to  inspection  or  which  is  at  a  distance 
may  rely  on  the  representations  of  the  ven- 
dor as  to  quality.  Lunscheon  v.  Wocknitz, 
21  S.  D.  285,  111  N.  W.  632. 

12.  In  an  action  for  damages  for  false 
representations  on  the  sale  of  a  stallion, 
the  court  properly  charged  the  jury  under 
S.  D.  Rev.  Civ.  Code,  §  1201,  subd.  2,  that 
it  is  the  duty  of  a  person  making  represen- 
tations as  to  the  kind  or  quality  of  goods 
sold  to  ascertain  and  know  whether  such 
representations  are  true  or  not,  and  that 
if  plaintiff  purchased  the  stallion  in  ques- 
tion from  defendant  under  a  representation 
that  it  was  of  a  standard  and  pure  bred 
stock  that  the  defendant  was  liable  for  any 
damage  caused  by  reason  of  the  falsity  of 
such  representation,  even  though  defendant 
believed  the  representation  to  be  true  at 
thctime  it  was  made.  McCabe  v.  Desnoyers, 
20  S.  D.  581,  108  N.  W.  341. 

Remediea  and  Defenses. 

Election  of  remedy,  see  Action  or  Suit,  27. 
Power  of  equity  in  case  of  fraud,  see  Equi- 
ty, 6-8. 

13.  Unless  it  is  shown  that  injury  or 
damages  resulted  or  must  result  from  the 
making  of  fraudulent  representations  which 
induced  the  making  of  a  contract,  such 
representations  do  not  constitute  a  defense 


to  such  contract.     Nelson  v.  Grondahl,  12 
N.  D.  130,  96  N.  W.  299. 

14.  A  false  statement,  to  be  actionable, 
must  be  attended  or  followed  by  injury. 
Sonnesyn  v.  Akin,  14  N.  D.  248,  104  N.  W. 
1026. 

[Cited  in  note  in  28  L.R.A.(N.S.)  212, 
as  to  whether  fraud  may  be  predicated 
of  misstatement  as  to  title  to  realty.] 


IL  CBEDITOBS;  THAIfSFEBS  IN  FbaUD  OF. 

a.  In  General;  Miscellaneous  Matters. 

Evidence    as    to,    see    Evidence,    689-601. 

Levy  of  attachment  after  transfer  as  elec- 
tion of  remedy,  see  Action  or  Suit,  22. 

Prejudicial  instruction  as  to,  see  Appeal 
and   Error,  1035. 

When  chattel  mortgage  fraudulent  as  to 
creditors,  see  Chattel  Mortgage,  f. 

Liability  for  costs  incurred  in  defense  of 
action  to  set  aside  fraudulent  convey- 
ance, see  Costs  and  Fees,  6. 

Presumption  and  burden  of  proof,  see  Evi- 
dence, 168,   169. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
836-838. 

Right  of  insolvent  to  prefer  creditors,  see 
Insolvency,  II. 

Conclusiveness  against  grantee  of  judgment 
against   grantor,    see    Judgment,    128. 

Liability  to  levy  of  property  fraudulently 
disposed  of,  see  Levy  and  Seizure,  1, 
6,  6. 

Estoppel  to  question  validity  of  assign- 
ment of  mortgage  by  insufficient  tender 
to  assignee,  see  Mortgage,  45. 

Validity  of  mortgage,  see  Mortgage,  I.  e. 

Sufliciency  of  complaint,  see  Pleading,  253. 

Validity  and  effect  as  to  creditors  of  con- 
ditional sale  of  chattels,  see  Sale,  79, 
80. 

Question  for  jury  as  to,  see  Trial,  IV.  d, 
7. 

Direction  of  verdict  in  action  involving,  see 
trial,   269,   270. 

Finding  as  to  fraudulent  intent,  see  Trial, 
468. 

15.  There  is  no  rule  of  law  forbidding  a 
person  to  change  his  property  from  one 
kind  to  another,  if  done  honestly,  merely 
because  it  may  be  a  little  more  incon- 
venient for  purposes  of  levy  and  sale. 
Byrne  &  H.  Dry  Goods  Co.  v.  Willis-Dunn 
Co.  23  S.  D.  221,  29  L.R.A.(N.S.)  589,  121 
N.    W.   620. 

16.  A  bill  of  sale  of  property  absolute 
in  terms,  but  given  as  security  for  a  pres- 
ent indebtedness  and  for  future  advances, 
is  not  fraudulent  as  against  creditors  as 
a  matter  of  law.  McCormick  Harvester 
Mach.  Co.  V.  Caldwell,  16  N.  D.  132,  106 
N.  W.  122. 

17.  Where  a  grantor  makes  a  convey- 
ance for  the  purpose  of  preventing  the  col- 
lection of  any  judgment  that  might  be  ren- 
dered against  him  in  an  action  then  pend- 
ing,   neither    such   grantor   nor    his   heirs 
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could  obtain  relief  therefrom  in  equity. 
Jones  V.  Jones,  20  S.  D.  632,  108  N.  W. 
23. 

18.  A  defense  of  inceptional  fraud  in  « 
deed  is  abandoned  by  founding  the  con- 
tention of  fraud  wholly  upon  delay  in  re- 
cording the  deed.  Smith  v.  Cleaver,  —  S. 
D.  — ,  126  N.  W.  689. 

19.  To  malce  the  withholding  of  a  deed 
from  record  a  fraud  on  creditors,  it  is  es- 
sential that  there  be  an  actual  fraudulent 
intent  to  hinder  or  delay  the  creditors  of 
the  record  owner.  Smith  v.  Cleaver,  —  S. 
D.  — ,  126  N.  W.  689. 

20.  The  creditors  of  a  debtor  are  neither 
hindered  nor  delayed  by  the  transfer  of  his 
stock  of  merchandise  to  a  corporation  in 
consideration  for  its  capital  stock,  while  he 
holds  the  stock,  as  it  is  subject  to  seizure 
or  attachment  upon  execution.  Gardner 
v.  Haines,  19  S.  D.  614,  104  N.  W.  244. 

21.  A  statute  making  transfers  of  person- 
al property  without  immediate  change  of 
possession  void  as  against  creditors  has 
no  application  to  a  transfer  of  corporate 
stock  not  entered  on  the  books  of  the  cor- 
poration, but  the  certificates  of  which 
were  delivered  to  the  transferee.  State 
Bkg.  &  T.  Co.  v.  Taylor,  —  S.  D.  — ,  29 
L.R.A.(N.S.)    623,   127  N.  W.  590. 

22.  The  fact  that  members  of  an  insol- 
vent partnership  contribute  the  insurance 
money  received  for  a  destruction  of  its 
assets  by  fire,  to  the  organization  of  a  cor- 
poration, to  continue  its  business,  taking 
stock  in  such  corporation  in  return,  does 
not  necessarily  imply  a  fraudulent  intent 
on  their  part  to  hinder  and  delay  the  cred- 
itors of  the  partnership.  Byrne  &,  H.  Dry 
(Joods  Co.  V.  Willis-Dunn  Co.  23  S.  D.  221, 
29  L.R.A.(N.S.)  689,  121  N.  W.  620. 

23.  The  transfer  by  a  merchant  of  his 
stock  and  fixtures  to  another,  who  is  to 
close  up  the  business,  and  pay  the  invoice 
price  to  such  creditors  of  the  merchant  as 
he  may  choose,  is  not  a  sale,  but  is  with- 
in the  provisions  of  a  statute  avoiding 
every  transfer  made  with  intent  to  delay 
or  defraud  creditors.  Hall  v.  Feeney,  22 
S.  D.  641,  21  L.RA.(N.S.)  613,  118  N.  W. 
1038. 

b.  Judgment  as  Fraud, 

Judgment  preferring  directors  of  corpora- 
tion, see  Corporations,  47. 

Admissibility  of  declarations  as  to,  see 
Evidence,  613. 

24.  A  judgment  for  an  amount  actually 
due  from  the  judgment  debtor  is  not  avoid- 
ed as  to  other  creditors  because  the  judg- 
ment creditor  agrees  to  hold  title,  if  he 
secures  it,  for  the  benefit  of  those  who 
should  contribute  toward  the  cost  of  ac- 
quiring, protecting,  and  developing  the  prop- 
erty procured  by  means  of  such  judgment. 
Hardin  v.  Kelley,  76  C.  C.  A.  355,  144  Fed. 
353. 

25.  A  judgment  for  an  amount  actually 
due  is  not  fraudulent  as  to  other  creditors 
of  the  judgment  debtor  because  the  latter 


aids  the  judgment  creditor  in.  quickly  se- 
curing the  judgment  by  waiver  of  service, 
entry  of  appearance,  and  confession.  Hard- 
in T.  Kelley,  75  C.  C.  A.  365,  144  Fed.  353. 

c.  Consideration. 

Note  as  consideration  for  mortgage  subse- 
quently given  to  secure  same,  see  Mort- 
gage, 29. 

Sufliciency  of  allegation  as  to  lack  of,  see 
.    Pleading,  233,  234. 

Question  for  jury  as  to  fraudulent  intent 
in  absence  of  consideration,  see  Trial, 
146. 

20.  The  'issuance,  by  a  corporation  or- 
ganized to  continue  the  business  of  an  in- 
solvent partnership,  of  its  stock  to  the 
members  of  the  partnership,  who  contribut- 
ed cash  received  from  insurance  on  the 
partnership  property,  is  a  sufficient  consid- 
eration for  the  money  so  contributed,  so 
that  it  is  not  liable  to  account  for  such 
money  to  the  creditors  of  the  partnership. 
Byrne  &  H.  Dry  Goods  Co.  v.  Willis-Dunn 
Co.  23  S.  D.  221,  29  L.R.A.(N.S.)  589, 
121  N.  W.  620. 

27.  An  insolvent  debtor  cannot  dispose 
of  his  property  to  a  stranger,  without  con- 
sideration, and  authorize  him  to  select  such 
creditors  as  he  may  deem  proper  as  recipi- 
ents of  the  proceeds  of  the  property  in  pay- 
ment of  their  debts.  Hall  v.  Feeney,  22  S. 
D.  641,  21  L.R.A.(N.S.)  613,  118  N.  W. 
1038. 

28.  A  conveyance  of  property  by  a  debtor, 
not  made  in  good  faith,  but  executed  by 
the  grantor  and  received  by .  the  grants 
with  intent  to  defraud  creditors,  is  not 
relieved  from  the  condemnation  of  the 
statute  by  the  fact  that  it  was  given  for  a 
valuable  consideration  or  to  ^ay  an  honest 
debt.  Salemonaon  v.  Thompson,  13  N.  D. 
182,  101  N.  W.  320. 

d.  Transactions  Between  Relatives. 

Burden  of  proof  as  to,  see  Evidence,  169. 
Presumption  as  to,  see  Evidence,  185. 
Evidence  to  show  fraud,  see  Evidence,  600, 

691. 
Direction  of  verdict  in  action  to  set  aside 

deed  to  husband,  see  Trial,  269. 
See  also  infra,  40. 

29.  Where,  for  a  long  period,  a  husband 
had  dealt  property  ostensibly  as  owner  con- 
veyances to  his  wife  and  son  were  held  in 
fraud  of  creditors  notwithstanding  his  claim 
that  he  had  held  title  merely  as  their  agent. 
Meighen  v.  Chandler,  —  N.  D.  — ,  126  N. 
W.  992. 

30.  Where  the  husband,  while  free  from 
debt,  conveyed  to  his  wife  certain  land  pur- 
suant to  an  agreement  made  between  them 
and  paid  an  encumbrance  and  the  evidence 
does  not  show  that  such  conveyance  was 
made  in  contemplation  of  contracting  future 
indebtedness,  such  a  conveyance  is  valid, 
and  the  land  conveyed  la  not  impressed  with 
a  trust  in  favor  of  future  creditors.  Clark 
V.  Else,  21  S.  D.  112,  110  N.  W.  88. 
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31.  The  fact  that  money  of  the  husband 
was  mingled  with  the  bank  account  of  the 
wife,  where  the  husband  had  a  power  of 
attorney  from  the  wife  to  draw  checks  in 
her  name,  and  where  it  was  shown  that 
none  of  the  money  derived  from  the  hus- 
band's private  business  was  used  by  her 
except  as  loans  subsequently  paid  out  of  her 
individual  funds,  do  not  render  the  trans- 
actions between  the  husband  and  wife  fraud- 
ulent as  to  his  creditors.  Clarke  v.  Else,  21 
S.  D.  112,  110  N.  W.  88. 

32.  Where  in  transactions  extending  over 
twenty  years,  the  husband  and  sons  had 
always  acted  as  the  agent  of  the  wife,  and 
title  to  the  land  was  always  taken  in  her 
name,  and  no  money  of  the  husband  was 
ever  used  in  these  transactions,  except  by 
way  of  loans  to  the  wife  which  were  always 
repaid,  and  the  last  transaction  was  the  pur- 
chase of  certain  mill  property  by  the  hus- 
band for  the  wife,  he  advancing  to  her 
enough  money  to  complete  the  purchase 
price,  which  was  repaid  to  him  when  the 
mill  property  was  resold,  lands  purchased  by 
the  wife  with  the  profits  of  such  sale  were 
not  subject  to  a  trust  in  favor  of  the  hus- 
band's trustee  in  bankruptcy.  Clark  t. 
Else,  21  S.  D.  112,  110  N.  W.  88. 

32a.  Under  S.  D.  Rev.  Civ.  Code  §  303 
which  provides  that  "when  a  transfer  of 
real  property  is  made  to  one  person  and 
the  consideration  thereof  is  paid  by  or  for 
another  a  trust  is  presumed  to  result  in 
favor  of  the  person  by  or  for  whom  such 
payment  is  made,"  equity  will  apply  the 
property  to  the  payment  of  the  obligations 
of  the  debtor,  where  it  appears  that  the 
consideration  as  paid  by  the  debtor  and  the 
property  deeded  to  his  wife.  Watt  v.  Mor- 
row, 19  S.  D.  317,  103  N.  W.  46. 
• 

e.  Exempt  Property;  Bomeatead. 

33.  The  homestead  of  a  debtor  is  not  an 
asset  susceptible  of  fraudulent  transfer. 
Commercial  State  Bank  v.  Kendall,  20  S.  D, 
314,  129  Am.  St.  Rep.  936,  106  N.  W.  53. 

34.  If  the  transfer  of  the  homestead  by  a 
husband  to  his  wife  is  not  colorable  nor  to 
enable  him  to  withhold  the  same  from  his 
creditors  in  case  of  future  abandonment, 
the  conveyance  is  not  rendered  fraudulent  by 
the  fact  that  he  soon  afterwards  leaves  hi& 
family  in  the  occupancy  of  the  premises, 
goes  to  a  remote  county,  and  after  filing 
on  a  government  homestead  is  joined  by 
his  family.  Commercial  State  Bank  t. 
Kendall,  20  8.  D.  314,  129  Am.  St.  Rep. 
036,  106  N.  W.  63. 

f.  Who  may  Complain  of  Fraud. 

Who  may  attack  chattel  mortgage  as  fraudu- 
lent, see  Chattel  Mortgage,  26,  27. 

38.  Under  N.  D.  Rev.  Codes  1899,  §  6052. 
transfers  of  property  with  intent  to  delay 
or  defraud  creditors  while  valid  between 
the  parties  are  void  as  to  all  creditors  of  the 
debtor.  Salemonson  y.  Thompson,  13  N.  D. 
182,  101  N.  W.  320. 


[Cited  in  note  in  67  L.R.A.  870,  on  effect 
on  legal  title  of  conveyance  of  land  in 
fraud  of  creditors.] 
Sabaeqneat  oredltorp. 

36.  A  subsequent  creditor  is  not  in  a 
position  to  attack  a  conveyance  by  a  hus- 
band of  all  of  his  property  to  his  wife, 
with  intent  to  defraud  existing  creditors, 
if  there  was  no  intent  to  defraud  subsequent 
creditors.  Aldous  v.  Olverson,  17  S.  D.  100, 
95  N.  W.  917. 

g.    Rights    and   Liahilities   of   Fraudulent 
Transferee  or  Orantee- 

Right  to  redeem  from  execution  sale,  see 
Judicial  Sale,  20. 

37.  Although  the  grantee  in  a  convey- 
ance fraudulent  as  to  creditors  is  not  en- 
titled, when  a  conscious  participant  in  the 
fraud,  to  reimbursement  for  expenditures  in 
pitying  off  superior  encumbrances,  a  party 
claiming  through  him  in  good  faith  is  en- 
titled to  reimbursement  for  such  expendit- 
ures. Lynch  v.  Burt,  67  C.  C.  A.  305,  132 
Fed.  417. 

38.  A  decree  in  an  action  to  set  aside  a 
conveyance  in  fraud  of  creditors,  which 
provided  that  in  event  there  be  a  deficiency 
after  paying  the  amount  realized  from  such 
execution  sale  of  the  property  with  costs, 
the  plaintiff  have  judgment  against  the  de- 
fendant grantee  for  such  deficiency,  was 
erroneous  to  the  extent  of  such  deficiency 
judgment,  where  it  was  not  shown  that  the 
defendant  had  disposed  of  any  of  the  prop- 
erty fraudulently  transferred  to  him.  Lou- 
der v.  Hunter,  —  S.  D.  — ,  130  N.  W.  774. 
Of  pnroliaser  from  grantee. 

See  also  supra,  37. 

39.  A  purchaser  in  good  faith  of  an  in- 
terest in  land  from  a  fraudulent  grantee 
pending  an  action  in  equity  to  set  aside  the 
conveyance  is  entitled  to  reimbursement  for 
expenditures  incurred  in  redeeming  from 
an  execution  sale  which  was  a  lien  para- 
mount to  that  of  the  plaintiffs,  and  to  in- 
terest thereon  from  the  time  of  such  re- 
demption. Lynch  v.  Burt,  67  C.  C.  A.  306, 
132  Fed.  417. 

h.  Rights  of  Orantor. 

40.  Whether  the  controlling  motive  of  a 
husband  in  conveying  land  to  his  wife  was 
to  defraud  creditors  or  to  place  the  legal 
title  in  her,  he  retains  no  interest,  either 
in  a  court  of  law  or  of  equity,  should  he 
seek  to  reinvest  himself  witib  the  title. 
Kiolseth  T.  Kjolseth,  —  S.  D.  — ,  129  N.  W. 
752. 


m.  Editobiai,  Notes. 

Deoelt   and   misrepresentatloii. 

False   representations. 

12  Am.  St  Rep.  36. 
Liability  for  false  representations. 

18  Am.  St.  Rep.  665. 
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Fraud  avoiding  deed  at  law. 

93  Am.  Dec.  696. 
Fraud  in  sale  of  real  estate. 

2  Am.  Dec.  77. 
Liability  for  recommendation  for  credit. 
25  Am.  Dec.  447. 
Liability  for  misrepresentations  indirect- 
ly made  to  complaining  party. 

85   Am.  St   Rep.   369. 
Lack  of  reasonable  expectation  of  being 
able  to  pay  as  equivalent  in  law  to  inten- 
tion not  to  pay.  6  L.B.A.(N.S.)  656. 
Recriminatory  fraud. 

3  Am.  St.  Rep.  727. 
Applicability    of    statute    requiring    rep- 
resentations as  to  another's  credit  to  be  in 
writing.  13   L.R.A.(N.S.)    213. 

American  views  of  case  of  Derry  v.  Peek. 
7  L.R.A.(N.S.)  646. 
Fraudulent  concealment  in  sales. 

16   Am.   Dec.    106. 
Effect  of  purchaser's  concealment  or  mis- 
representation of  fact  affecting  value  of  real- 
ty. 30   L.R.A.(N.S.)    748. 
Actionability  of  fraudulent  representation 
of  amount  of  land  of  particular  kind  in- 
cluded within  tract  sold,  where  purchaser 
inspects  land.           30  L.R.A.(N.S.)    55-57. 
Continuing    representation     of    financial 
standing  as  basis  of  credit. 

10  L.R.A.(N.S.)   245. 

Right  of  purchaser  of  land  to  rely  upon 

representation  of  seller   as  to   boundaries. 

14  L.R.A.(N.S.)    1210. 

Right  of  purchaser  of  personalty  to  rely 

on  seller's  computation  of  price,  or  estimate 

of  quantity.  17  L.R.A.(N.S.)   419. 

Effect  of  misrepresentation  as  to  health 

of  life  tenant  upon  sale  of  remainder. 

17  L.R.A.(N.S.)  284. 
Actionability  of  fraudulent  representation 
by  vendor  as  to  area  within  boundaries  cor- 
rectly pointed  out.        23  L.R.A.(N.S.)  487. 
Whether    fraud    may    be    predicated    of 
misstatement  as  to  title  to  realty. 

28  L.R.A.(N.S.)   202. 

Future  promise  as  fraud. 

10  L.R.A.(N.8.)  640;  24  L.R.A.(N.S.)  736. 

Relief  to  party  defrauded  who  went  into 

scheme  with  intention  of  defrauding  others. 

6  L.R.A.(N.S.)  006. 

Fraud  of  oreditors. 

Hindering  and  delaying  creditors  in  col- 
lection of  debts.  123  Am.  St.  Rep.  172. 
Voluntary  conveyances. 

14  Am.  St.  Rep.  739. 
Claims   against  which  voluntary  convey- 
ances may  be  avoided.        62  Am.  Dec.  113. 
Binding  effect  of  voluntary  convevance  of 
land.  14  Am.  Dec.  703. 

Validity  of  voluntary  conveyances  as  to 
creditors.  23  Am.  St.  Rep.  198. 

Gift  as  fraud  on  contract  to  will  property. 
20  L.R.A.(N.S.)    1164. 
Purchaser  of  property  for  less  than  value, 
without   fraudulent  intent,   as   trustee   for 
creditors.  6  L.R.A.(N.S.)    395. 

Fraudulent  knowledge  of  grantee. 

20  Am.  St.  Rep.  632. 


Vendee's  knowledge  as  affecting  validity 
of  fraudulent  conveyance. 

34  Am.  St.  Rep.  395. 

Effect  of  contemporaneous  agreement  as  to 
employing  debtor  to  invalidate  attempted 
preference.  17  L.R.A.(N.S.)    310. 

Taking  excessive  amount  of  property  in 
payment  of  claim  as  fraud  against  other 
creditors.  21    L.R.A.(N.S.)    222. 

Mortgage  for  actual  contemporaneous 
loan  as  fraudulent  as  against  creditors. 

26L.R.A.(N.S.)  1068. 

Recovery  of  nonexempt  property  con- 
veyed to  avoid  nonexistent  or  unfounded  de- 
mand. 1  L.R.A.(N.S.)   1007. 

Effect  on  legal  title  of  conveyance  of  land 
in  fraud  of  creditors.  67  L.R.A.  865. 

Attack  by  alleged  fraudulent  grantee  on 
judgment  on  which  action  to  set  aside  con- 
veyance based.  67  L.R.A.  5U0. 
.  Purchase  by  corporation  of  its  own  stock 
as  fraudulent  conveyance. 

2  L.R.A.(N.S.)  130. 

Relief  of  grantor  from  conveyance  for  un- 
lawful purpose  for  evasion  of  law. 

7  Am.  St.  Rep.  587. 

Relief  from  fraudulent  conveyance  after 
death  of  grantor.  135  Am.  St.  Rep.  329. 

.  Insurance  on  life  as  fraud  on  creditors. 

29  Am.  St.  Rep.  360. 

Withdrawal  of  money  for  life  insurance 
as  fraud  on  creditors.        88  Am.  Dec.  530. 

Creditor's  right  to  attack  conveyance  as 
fraudulent.  18  Am.  Dec.   621. 

Right  of  subsequent  creditor  to  question 
corporate  mortgage  for  benefit  of  directors, 
in  absence  of  fraud.    12  L.R.A.(N.S.)  825. 


FRAin>S,  STATITTE  OF. 
See  Contracts,  L  e. 


■ ♦»» 

FRAtTDULEITT  COKVETANCES. 

See  Fraud  and  Fraudulent  Conveyances,  n. 

FREEDOM. 

Of  contracts,  see  Constitutional  Law,  IL  e. 


FREEDOM  OF  THE  PRESS. 

See  Constitutional  Law,  n.  e. 


FREEHOLDER. 


Who  is  a  freeholder  entitled  to  si^  petition 
for  vote  on  question  of  granting  permit 
to  sell  liquor,  see  Intoxicating  Liquors, 
7,  8. 
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FREE  SPEECH. 

AbuBe  of,  as  ground  for  refusing  to  admit 
attorney  to  practice,  see  Attorneys,  2. 

Abuse  of,  see  ground  for  disbarment  of  at- 
torney, see  Attorneys.  10a,  11. 

See  Constitutional  Law,  II.  e. 


*'» 


FREIGHT. 

Carriage  of,  see  Carriers,  II.  b. 
*»» 


FREIGHT  OAR. 

As  a  building,  see  Arson. 

4«» 


FREIGHT  RECEIPT. 

Admissibilitv  of,  in  evidence,  see  Evidence, 
357-359." 


FRIGHT. 

Liability  of  railroad  company  for  frigbten- 
ing  horse  by  sounding  whistle,  see  Rail- 
roads,   11,    12.     . 

Editorial  notes. 

Liability  for  frightening  animal  to  death. 
23  L.R.A.(N.8.)    133. 

Right  to  recover  for  physical  injury  re- 
sulting from  fright. 
3  L.R.A.rN.S.)   49;  22  L.R.A.(N.S.)    1073. 


♦  «» 


FRIVOI.OU8  PI.EABINO. 

See  Pleading,  84,  86. 

4«> 
FROHTA6E  TAX. 

See  Pnblie  Improvements,  13,  16. 


FROHT  FOOT  RVIiE. 

See  Public  Improvements,  13,  16. 


♦  »» 


FRiraT  TREES. 

Election  of  remedy  for  injury  to,  see  Ac- 
tion or  Suit,  29. 


»»» 


FUNDED  DEBT. 

Ebctradition  of,  see  Extradition. 


FUNERAI.  EXPENSES. 

As  statutory  charge  against  decedent's  es- 
tate, see  Executor  and  Administrator, 
27,  28. 


■♦«» 


FIJTTTRE  ADVANCES. 

Mortgage  to  secure,  see  Mortgage,  28,  30. 
SuflSciency  and  effect  of  record  of  deed  se- 
curing, see  Real  Property,  7. 


FUTURE  EARNINGS. 

"- 

Inclusion  of,  in  chattel  mortgage,  see  Chat- 
tel Mortgage,  17,  18. 


FUTURES. 


Right  of  broker  to  commissions  on  contract 

for,  see  Brokers,  18. 
Validity  of  dealings  in,  see  Contracts,  124r- 

126. 


OAIT. 

Jodicisl  notice  as  to,  see  Evidence,  2S. 
♦  »» 


GAMBLINO. 


See  Gaming. 


a 


OAMBUNO  CONTRACT. 

Validity  of,  see  Contracts,  IV.  d. 
# «  > 
GAME  lAWS. 
An  indictment  will  not  lie  for  failure  to 
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GAMING;    GARNISHMENT. 


mark  gnme  killed  during  the  open  season 
in  North  Dakota  whose  laws  expressly  pro- 
hibit the  export  from  the  state  of  game  so 
killed,  under  the  act  of  Congress  of  May 
25,  1900,  chap.  553,  §  4  (31  Stat,  at  L.  188), 
requiring  the  marking  so  that  the  name  and 
address  of  the  shipper  and  the  nature  of 
the  contents  may  be  readily  ascertained  on 
inspection  of  the  outside  of  all  packages 
containing  such  dead  animals,  birds,  or 
parts  thereof,  when  shipped  by  interstate 
commerce  as  provided  in  §  3  [incorrectly 
referred  to  as  §  1]  which  provides  that  it 
shall  be  unlawful  for  any  person  to  de- 
liver to  any  common  carrier,  or  for  any 
common  carrier  to  transport  "dead  bodies- 
or  parts  thereof  of  any  wild  animals  or 
birds  .  .  .  killed  in  Violation  of  the 
laws  of  the  state  ...  in  which  they 
were  killed,  provided  that  nothing  herein 
shall  prevent  the  transportation  of  any  dead 
birds  or  animals  killed  during  the  season 
when  the  same  may  be  lawfully  captured 
and  the  export  of  which  is  not  prohibited  by 
law  in  the  state  ...  in  which  the  same 
are  killed."  United  States  v.  Thompson, 
147  Fed.  637. 

Edltoriml  motes. 

Game  laws.  42  Am.  St.  Rep.  138. 

Prohibition  of  possession  of  game. 

3   L.R.A.(N.S.)    163. 
Regulation  of  sale  or  transportation  of 
game  raised  in  captivitv. 

10  L.R.A.(N.S.)   1155. 
Power  of  legislature  to  prohibit  sale  of 
game  taken  within  state. 

21  L.R.A.(N.S.)    608. 
What  discrimination  as  to  persons  per> 
missible  in  fish  and  game  laws. 

26  L.R.A.(N.8.)    794. 


Effect  of  understanding  that  loser  is  to 
pay  for  game  to  bring  it  within  gambling 
statutes.  19  L.R.A.(lCs.)  913. 


OABNISHMENT. 


OAMINO. 


Validity  of  gaming  contracts,  see  Contracts, 
IV.  d. 

Evidence  admissible  on  prosecution  for 
keeping  gambling  resort,  see  Evidence, 
750, 

Sufficiency  of  proof  of,  see  Evidence,  1052. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  77. 

Privileged  nature  of  publication  charging 
state's  attorney  with  permitting,  see 
Libel   and  Slander,   13,  14. 

Editorial   notes. 

Gambling   games    and    devices. 

121  Am.  St.  Rep.  693. 
Card-game  paraphernalia  as  "gaming  de- 
vice." 17  L.R.A.(N.S.)   1210. 
Operation  of  slot  machine  as  <;ambling. 
20  L.R.A.(N.S.)    239. 
Liability  of  one  party  to  an  agreement  to 
share  profits  from  gambling,  for  money  lost 
to  other.  23   L.R.A.(N.S.)    522. 
Bucket  shop  as  "place  for  gaming." 

20  L.R.A.(N.S.)   347. 

Oral  betting  as  violating  statute  against 

book-making.  25  L.R.A.{N.S.)  479. 


First  objecting  on  appeal  to  sufficiency  of 
affidavitin,  see  Appeal  and  Error,  719. 

First  objecting  on  appeal  to  nonentry  of 
judgment  in  main  action,  see  Appeal 
and  Error,  785. 

1.  A  defendant  in  a  garnishee  action  is 
not  permitted  to  dispose  of  his  property  be- 
tween the  time  of  the  service  of  the  sum- 
mons and  the  service  of  the  answer,  and 
thereby  defeat  a  creditor's  garnishment  ac- 
tion, on  the  ground  that  the  property  in 
the  hands  of  the  garnishee  is  actually  ex- 
empt when  the  answer  is  served.  Mahon  v. 
Fansett,  17  N.  D.  104,  115  N.  W.  79. 

2.  Depositor  was  indebted  to  a  bank  for 
$3,550,  for  which  it  gave  notes  and  a  bill 
of  sale,  as  security  for  that  and  future  in- 
debtedness. Notes  were  given  on  future  ad- 
vances. The  bank  also  paid  out  on  order 
of  depositor  and  liens  an  aggregate  of 
$1933.  The  proceeds  of  a  sale  of  a  fla.v 
crop  were  turned  over  to  the  bank,  and 
aggregated  about  $6148.  The  bank  was 
thereafter  garnished.  Held,  it  had  no  funds 
in  its  hands  belonging  to  defendant,  al- 
though notes  were  not  marked  paid.  Mc- 
Cormick  Harvester  Mach.  Co.  v.  Caldwell, 
16  N.  D.  132,  106  N.  W.  122. 

3.  An  answer  by  the  defendant  in  a  gar- 
nishee action  alleging  that  the  property  in 
the  garnishee's  hands  is  exempt  (referring 
to  the  time  of  making  the  answer)  does 
not  state  a  defense,  and  evidence  that  such 
property  is  exempt  at  that  time  is  not  ad- 
missible under  such  answer.  Mahon  v.  Fan- 
sett,  17  N.  D.  104,  115  N.  W.  79. 

4.  It  is  not  incumbent  on  a  plaintiff  in 
a  garnishee  action  to  take  issue  upon  the 
garnishee's  answer,  where  it  admits  that 
the  garnishee  has  money  or  property  in 
his  hands  sufficient  to  satisfy  the  plaintiff's 
claim.  Mahon  v.  Fansett,  17  N.  D.  104, 
116  N.  W.  79. 

Ezemptiom*. 

See  also  supra,  1,  3. 

5.  Whether  property  in  the  hands  of  a 
garnishee  is  exempt  or  not  is  to  be  deter- 
mined as  of  the  day  of  the  service  of  the 
garnishee  summons.  Mahon  v.  Fansett,  17 
N.  D.  104,  115  N.  W.  79. 

Editorial  motes. 

Where  debt  garnishable.     67  L.R.A.  209. 

Situs  of  debts  for  purposes  of  gamisht 
ment  and  of  property  in  transit  in  hands 
of  carriers.  69  Am.  St.  Rep.  113. 

Place  of  payment  as   affecting  jurisdic- 
tion to  garnish  debt. 
3  L.R.A.(N.S.)   608;  20  L.R.A.(N.S.)   264. 

Garnishment  of  unliquidated  claims. 

59  L.R.A.  SSS. 
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Garnishment  of  money  due  on  satiable 
instruments,  SS  Am.  Dec.  68. 

When  money  resulting  from  pension  be- 
comes  subject   to  garnishment. 

2   Am.   St.   Rep.  596. 

Garnishment  of  verdict  before  judgment. 
4  L.R.A.(N.S.)    624. 

Attachment  or  garnishment  of  foreign 
railroad  cars. 

64    L.R.A.    601;    16   L.R.A.(N.S.)    1026. 

Right  of  garnishee  in  respect  of  property 
vrongfully  taken  from  debtor,  to  set  off 
own  claim.  30  L.R.A.(N.S.)   1185. 

Gamisluuent  of  unearned  salary. 

20  L.R.A.(N.S.)    912. 

Right  to  attach  or  garnish  funds  in  hands 
of  officer  of  court  after  order  to  pay  same 
to  party.  30  L.R.A.(N.S.)    720. 

Stoclcholder's  interest  in  corporation  as 
subject  of  garnishment. 

18  L.R.A.(N.S.)    1168. 

Garnishment  of  indebtedness  from  cor- 
poration as  carrying  right  to  enforce  stock- 
holders'  liability.        11  L.R.A.(N.S.)    230. 

Right  to  attach  or  garnish  fund  in  hands 
of  officer  of  court  after  order  to  pay  same 
to  party.  13  L.R.A.(N.S.)  768. 

Garnishment  of  bankrupt's  estate  after 
order  of  distribution. 

14  L.R.A.(N.8.)   1220. 

Garnishment  of  guardian  for  debt  of 
■ward.  11    L.R.A.(N.S.)     706. 

Right  to  garnish  executor  or  administrat- 
or for  sum  due  from  estate  to  himself. 

6L.R.A.(N.S.)  1072. 

Garnishment  of  common  carriers. 

60  Am.  St.  Rep.  466. 
Garnishment  of  municipalities. 

61  Am.  St.  Rep.  114. 
Liability  of  government  and  public  cor- 
porations to-  garnishment. 

18  Am.  Dec.  200. 
Garnishment  as  satisfaction  of  principal 
debt  77  Am.  St.  Rep.  542. 

Judgments   against   garnishees. 

46  Am.  Dec.  342. 


GAS. 

Editorial  notes. 

.Public  duty  of  gas  companies. 

70  Am.  Dec.  485. 

Right  of  municipality  to  restrain  natural 

gas  company  from  discontinuing  business. 

28  L.R.A.(N.S.)  92. 

Right  to  question  reasonableness  of  stat- 
utory rate  for  gas.        16  L.R.A.(N.S.)  763. 

Power  of  municipality  to  fix  gas  rates 
as  incident  of  power  to  authorize  laying  of 
mains.  18  L.R.A.(N.S.)    1197. 

Liability  for  damages  for  shutting  off 
gas.  21    L.R.A.(N.S.)    468. 

■  Liability  for  injury  to  trees  by  gas  es- 
eapinif'from  pipes.     10  L.R.A.  (N.S.)    890. 

Role*  of  vtM  company  respecting  meters. 
80  L.RJL(K.a)   492. 


6ASOI.EinE:. 

Burden  of  showing  cause  of  explosion  of 
mixture  of  gasolene  and  kerosene,  see 
Evidence,  107. 

Contributory  negligence  of  person  injured 
by  explosion  of,  see  Negligence,  7,  8. 


»»» 


OENXiRAI.  AGEirr. 

Of  insurance  company,  see  Insurance,  I.  c 
Competency  of,  as  a  witness,  see  Witnesses. 
13. 


OEKEBAX  DEKIAL. 

Admissibility  of  evidence  imder,  see  Evi- 
dence, X.  o,  2,  o. 
In  general,  see  Pleading,  IV.  d,  2. 


OENEBAI.  EX.ECTIOH. 

What  is,  see  Voters  and  Elections,  10. 


GEHEBAIi  I.EOISI.ATIOH. 

See  Statutes,  XL  f. 


»»» 


OENUUrEIfESS. 

Of  signature  to  note,  presumption  as  to,  see 
Evidence,  172. 

Necessity  of  proving  genuineness  of  signa- 
tures to  instrument  offered  in  evidence, 
■ee  Evidence,  278. 


♦  »» 


OEOOBAPHT. 

Judicial  notice  of  geographical  matters,  see 
Evidence,  L  c. 


GIFT. 

Part  performance  of  parol  gift  of  land,  see 

Contracts,  70,  71. 
Sufficiency  of  proof  of  oral  gift  of  land,  see 

Evidence,  911-914. 
As  to  trusts  generally,  see  Xnuts. 

Editorial  note*. 

Gift  causa  mortis. 

23  Am.  Dec.  600;  99  Am.  St.  Rep.  891. 
Essentials  of  valid  gift. 

9  Am.   St.  Rep.  87. 
Gift  by  delivery  of  order  for  savings  ac- 
count without  the  book. 

22  L.R.A.(N.a)   S68. 
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Delivery  necessary  to  complete  gift  of 
savings-bank  account  when  book  already  in 
possession  of  donee.       17  L.R.A.(N.S.)  ]81. 

Bank  deposit  for  other  person  as  gift  "or 
transfer  of  title.  1  L.R.A.(N.S.)  790. 

Deposit  in  joint  names  as  gift  to  code- 
positor.  32  L.R.A.(N.S.)    355. 

Independent  advice  as  condition  of  a  valid 
gift  inter  vivos  between  parties  in  confi- 
dential relation.  16L.R.A.(N.S.)  1087. 

Gift  to  child  by  promissory  note. 

7  L.R.A.(N.S.)   156. 

Parol  gift  as  conveyance. 

67  L.R.A.(N.S.)   461. 

Check  or  note  as  subject  of  gift  by  maker. 
27  L.R.A.(N.S.)   308. 

Necessity  of  actual  delivery  of  certificate 
to  complete  gift  of  stock. 

29  L.R.A.(N.S.)   166. 

Necessity  that  share  be  actually  paid  or 
conveyed  to  defeat  gift  dependent  upon 
death  of  first  taker  before  receipt  or  pay- 
ment. 8  L.R.A.(N.S.)    180. 

Revocability   of   gift. 

2  L.R.A.(N.S.)    285. 


»«» 


OXJUTDERS. 

Prerequisites  to  action  for  damages  for 
breach  of  warranty  of  horses  against, 
see  Sale,  70. 


♦  «» 


ooiJ>  conr. 

Presumption  as  to  value  of,  see  Evidence, 

165. 
Sufficiency  of  indictment  for  larceny  of,  see 

Indictment,  etc,  57. 


♦  »» 


GOOD  BEHAVIOR. 

Of  convict,  deduction  for,  see  Criminal  Law, 
66. 

Editorial  note. 

Security  not  to  commit  misdemeanor. 

90  Am.  St.  Rep.  797. 


GOOD  CHARACTER. 

See  Character. 


GOOD  FAITH. 


Who  is  a  chattel  mortgagee  in  good  faith, 
see  Chattel  Mortgage,  34,  35. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  e,  8. 

Evidence  as  to,  see  Evidence,  X.  e,  6. 

Sufliciency  of  evidence  of,  see  Evidence, 
XI.  b. 


<M>OS  wn,!,. 

Sufficiency  of  evidence  of  sale  of,  tee  Evi- 
dence, 915. 

Power  of  partner  to  dispose  of,  see  Part- 
nership, 3-6. 

Editorial  notes. 

Good  will  as  impliedly  passing  with 
transfer  of  business.      6  L.R.A.(N.S.)  1077. 

Right  of  one  selling  good  will  of  profes- 
sional practice  to  solicit  patronage  of  for- 
mer clients.  10  L.R.A.(N.S.)    1200. 

Devise  or  bequest  of  property  as  passing 
good  will  of  business  conducted  in  connec- 
tion therewith.  16  L.R.A.(N.S.)   240. 


^«» 


GOVERNMENT. 

Delegation  of  powers  of,  see  Constitutional 

i-aw,  I.  c. 
Usurpation  of  powers  of,  see  Constitutional 

Law,  I.  d. 
Indians  as  wards  of,  see  Indians. 


■♦»» 


GOVERNOR. 

Delegation  of  power  as  to  erection  of  resi- 
dence of,  see  Constitutional  Law,  19. 

Approval  by,  of  bill  creating  office  as  rati- 
fication of  appointment,  see  Officers,  3. 

Appointment  of  officer  by,  to  fill  vacancy, 
see  Officers,  16. 

Residence  of,  see  Public  Buildings. 

Power  of,  to  accept  conveyance  of  land 
from  state  fair  association,  see  State 
Fair. 

Editorial  note. 

Power  of  governor,  in  suppressing  insur- 
rection, to  authorize  arrest  and  detention 
without  surrender  to  civil  authorities. 

12  L.R.A.(N.S.)    979. 


GRACE. 

Right  of  note  to,  see  Bills  and  Notes,  6.. 


GRAIN. 

Authority  of  broker  for  sale  of,  contract- 
ing in  his  own  name,  see  Brokers,  5. 

Right  of  grain  broker  to  cconmissions,  see 
Brokers,  18. 

Validity  of  contract  for  purchase  of,  for 
future  delivery,  see  Contracts.  124-126. 

Opinion  evidence  as  to  value  of,  see  Evi- 
dence, 481. 

Sufficiency  of  evidence  as  to  value  of,  see 
Evidence,  974,  975. 

Admissibility  •  of  evidence  of  instructions 
given  by  company  to  its  agent,  see  Evi- 
dence, 612. 

Liability  for  larceny  of,  see  Larceny,  3-5. 

Lien  on,  for  threshing,  see  Liens,  IV. 
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OBAIN  ZXEVATORS. 

Prejadicial  error  in  admitting  evidence 
of  delivery  of  grain  to,  see  Appeal  and 
Krror,  929. 

R^iulation  of  commerce  as  to,  see  Ck>m- 
merce,  4. 

Secondary  evidence  of  amount  of  grain  de- 
livered at  elevator,  see  Evidence,  240. 

Evidence  of  custom  in  regard  to,  see  Evi- 
dence, 669. 

Evidence  of  agent's  declaration  as  to  cause 
of  fire,  see  Evidence,  685. 

Sale  of  grain  by  delivery  of  storage  receipt 
to  elevator  company,  see  Sale,  1,  22. 

Title  of  statute  as  to,  see  Statutes,  42. 


<  ■  » 
GBAMMATICAI.  Bin:.ES. 

Consideration  of,  in  construction  of  statute, 
see  Statutes,  56. 


4»» 


OBANB  JTTBT. 

Preamnption  as  to  result  if  grand  jury  had 
been  otherwise  selected,  see  Appeal  and 
Error,  486. 

Review  of  alleged  error  in  impaneling,  see 
Appeal  and  Error,  576,  677. 

Contempt  for  visiting  grand  jury  room,  see 
Contempt,  5. 

Necessity  of  presenting  accusation  for  re- 
moval from  office  by,  see  Officers,  8. 

Prohibition  against  further  proceedings  on 
Indictment  found  by  grand  jury  irregu- 
larly drawn,  see  Prohibition,  3. 

SvBBioaiaK. 

1.  It  is  not  necessary  that  the  order  di- 
recting the  calling  of  the  grand  jury  state 
the  necessity  of  the  attendance  of  the  jury, 
u  the  order  is  sufficient  to  show  such  neces- 
sity. State  v.  Tough,  12  N.  D.  426,  96  N. 
W.  1025. 

2.  An  indictment  is  valid  although  one 
or  more  of  the  members  of  the  grand  jury 
were  irregularly  drawn,  where  they  pos- 
Mssed  the  requisite  qualifications.  State 
V.  Cambron,  20  S.  D.  282,  105  N.  W.  241. 

3.  Objections  to  an  indictment  that  the 
grand  jury  which  found  it  was  "illegally 
<ir«wn,  organized  and  impaneled,"  and  that 
when  said  grand  jury  was  about  to  be  im- 
psneled  and  sworn  only  two  of  the  eight 
names  drawn  appeared,  and  thereupon,  in- 
*tead  of  ordering  the  sheriff  to  summon 
rix  other  jurors  from  the  body  of  the  coun- 
^  or  from  the  bystanders  the  court  gave 
ue  sheriff  the  names  of  six  men  to  serve 
Md  the  said  six  men  so  named  by  the  court, 
together  with  the  other  two,  composed  the 
Knind  jury  which  found  the  indictment,  are 
■muRicient  to  sustain  a  motion  to  set  aside 
the  indictment,  under  8.  D.  Rev.  Code.  Crim. 
Proc.  §  263,  providing  that  an  indictment 
nnst  be  set  aside  where  the  defendant  is 
trraifmed  when  he  has  not  been  held  to 
nswer  before    the    finding   of   the    indict- 


ment, on  any  ground  which  would  have  been 
good  grounds  for  challenge  either  to  the 
panel  or  any  individual  grand  juror;  and 
§  166,  enumerating  the  grounds  for  a  chal- 
lenge, but  not  including  any  of  the  grounds 
set  out  in  the  motion.  State  v.  Lamphere, 
20  S.  D.  98,  104  N.  W.  1038. 

4.  An  objection,  on  a  motion  to  set  aside- 
an  indictment,  on  the  ground  that  there 
were  not  in  the  jury  box  the  names  of  200 
qualified  jurors  at  the  time  said  grand  jury 
was  drawn  tmder  the  order  of  said  court 
for  the  term,  is  insufficient  because  the 
ground  of  challenge  allowed  by  statute  re- 
lates to  the  number  of  ballots  drawn  from 
the  jury  box  and  not  to  the  number  of 
names  placed  therein.  Stave  v.  Lamphere, 
20  S.  D.  98,  104  N.  W.  1038. 

Grounds  for  oltallenge. 

5.  A  challenge  to  a  panel  of  a  grand  jury, 
the  right  to  which  is  granted  an  accused 
by  S.  D.  Code,  Crim.  Proc,  §  165,  was 
properly  denied  where  it  was  based  on  the 
ground  that  certain  names  properly  on  the 
list  of  grand  jurors  were  by  the  clerk  on 
the  order  of  the  county  commissioners 
stricken  therefrom  and  other .  names  sup- 
plied by  the  county  commissioners  to  com- 
plete the  list;  such  ground  for  challenge 
not  being  included  within  §  166,  which 
enumerates  grounds  for  which  challenge  to 
the  panel  may  be  interposed.  State  v.  Shan- 
ley,  20  S.  D.  18,  104  N.  W.  622. 

Time  for  ehallense. 

6.  A  challenge  to  a  panel  of  a  grand 
jury,  the  right  to  which  is  granted  an  ac- 
cused by  S.  D.  Code,  Crim.  Proc.  §  165,  was 
properly  denied  where  it  was  not  interposed 
before  the  grand  jury  was  sworn,  under 
§  173,  providing  that  no  advantage  of  any 
objection  td  the  panel  of  a  grand  jury  can 
be  had  unless  it  be  by  challenge  thereto  be- 
fore the  grand  jury  is  sworn,  unless  for 
good  cause  shown  the  court  may  thereafter 
receive  and  allow  a  challenge.  State  v. 
Shanley,  20  S.  D.  18,  104  N.  W.  622. 

Appearsnoe  by  attorney  Kensral  and 
assistants  before  grand  Jury. 

7.  N.  D.  Rev.  Codes  1905,  §  2494,  pro- 
vides, among  other  things,  as  follows:  "The 
Attorney  General  or  his  assistants  are  au- 
thorized to  institute  or  prosecute  any  cases 
in  which  the  state  is  a  party  whenever  in 
their  judgment  it  would  be  to  the  best  in- 
terests of  the  state  so  to  do."  Held,  that 
the  Attorney  General  has  the  right  to  ap- 
pear before  the  grand  jury  at  any  time 
when  in  his  judgment  he  deems  it  for  the 
best  interests  of  the  state  so  to  do,  and 
that  each  of  his  assistants  has  the  same 
right.  State  ex  rel.  Miller  v.  District  Ct. 
—  N.  D.  — ,  124  N.  W.  417. 

8.  The  right  of  the  Attorney  General  and 
his  assistants  to  go  before  the  grand  jury 
is  not  affected  by  N.  D.  Rev.  Codes  1905, 
§  9829,  allowing  only  the  state's  attorney 
to  appear  before  the  grand  jury  for  the 
purpose  of  giving  information  or  advice 
relative  to  any  matter  cognizable  before 
them,  and  to  interrogate  witnesses  before 
them  trhenever  he  thinks  it  necessary,  and 
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pennitting  no  other  person  to  be  present 
during  the  sessions  of  the  gr^nd  jury  ex- 
cept the  members  and  a  witness  actually 
under  examination.  State  ex  rel.  Miller  v. 
District  Ct.  —  N.  D.  — ,  124  N.  W.  417. 
9.  N.  D.  Rev.  Codes  1906,  §  9372,  relating 
to  the  prohibition  law,  provides,  among  other 
things,  as  follows:  "Whenever  the  state's 
attorney  shall  be  unable,  or  shall  neglect 
or  shall  refuse  to  enforce  the  provisions  of 
this  chapter  in  this  county,  or  for  any  rea- 
son whatever  the  provisions  of  this  chap- 
ter shall  not  be  enforced  in  any  county, 
it  shall  be  the  duty  of  the  Attorney  Gen- 
eral to  enforce  the  same  in  such  county, 
and  tor  that  purpose  he  may  appoint  as 
many  assistants  as  he  shall  see  fit,  and 
be  and  his  assistants  shall  be  authorized  to 
sign,  verify  or  file  all  such  complaints,  in- 
formations, petitions  and  papers  as  the 
state's  attorney  is  authorized  to  sign,  veri- 
fy or  file,  and  to  do  and  to  perform  any 
act  that  the  state's  attorney  might  law- 
fully do  or  perform.  •  •  • "  Held,  that 
the  Attorney  General  and  his  assistants 
have  the  right  to  appear  before  the  grand 
jury  and  examine  witnesses  and  lay  before 
it  any  matters  relating  to  the  violation  of 
the  prohibition  law,  without  regard  to 
whether  the  state's  attorney  had  refused  or 
neglected  to  set.  State  ex  rel.  Miller  v. 
District  Ct  —  N.  D.  — ,  124  N.  W.  417. 

Editorial  notes. 

Secrecy  of  the  grand  jury  room. 

12  Am.  St.  Rep.  914. 
Proof  of  due  organization  of  grana  jury. 

12  Am.  St.  Rep.  904. 
Powers  and  duties  of  grand  jurors. 

12  Am.  St.  Rep.  911. 
Qualifications  and  competency  of  grand 
jurors.  12  Am.  St.  Rep.  900. 

Summoning  and  drawing  grand  jurors. 

12  Am.  St.  Rep.  902. 
Challenges  of  grand  jurors. 

12  Am.  St.  Rep.  90S. 


^♦»» 


OBAHT. 

Of  land  held  adversely,  see  Champerty. 
Of  public  land,  see  Public  Lands. 


ORAVEI.. 


Condemnation  of,  for  railroad. purposes,  see 

Eminent  Domain,  5,  9. 
Judicial  notice  as  to,  see  Evidence,  22. 
Amount   of   compensation   allowed   for,   in 

condemnation  proceedings,  see  Damages, 
1        73,  74. 


*«» 


OBAznro. 

On  public  forests,  delegation  of  power  as 
to,  see  Constitutional  Law,  25. 


OBXIA.T  NOBTHXOUr  BAIX.KOAO. 

Land  garnta  for,  see  Public  Lands,  IL  b. 
♦  »»  ■ 

0R08S  EAKNIMOS  TAX. 

On  telephone  company,  see  Telephones,  6,  7. 


♦  <» 


For  reversal,  see  Appeal  and  Error,  VII.  k. 
*«» 

OBOwnro  crops. 

Chattel  mortgage  on,  see  Chattel  Mortgage, 
19-22,  28. 


OTTABANTT. 


L  What  Constitdtks;  Nkcksstit  fob 

ACCEFTANCB. 
n.   CONSTBDCTION;      VAUDmr     ARD     ET- 
FECT. 

IIL  Modification;       Dischakob;       De- 
fen  sks. 
IV.  EoiroBiAi.  Notes. 

Joinder  of  original  obligor  and  guarantor  in 
action  on  contract,  see  Action  or  Suit, 
44. 

Venue  of  action  on,  see  Action  or  Suit,  96. 

First  raising  question  as  to,  on  appeal,  see 
Appeal  and  Error,  747. 

Guarantors  of  note  by  bankrupt  as  credit- 
ors, see  Bankruptcy^  28,  29. 

Irregular  indorser  of  note  as  guarantor,  see 
Bills  and  Notes,  10. 

Of  right  to  life,  liberty  and  property,  see 
(institutional  Law,  II.  b. 

Statute  of  frauds  as  to,  see. Contracts,  I.  e. 
3. 

Estoppel  to  set  up  fraud  in,  see  Estoppel, 
22. 

Of  payment,  burden  of  proving  amount  un- 
collectable,  see  Evidence,  237. 

Sufficiency  of  evidence  of  liability  of  guar- 
antor, see  Evidence,  919. 

By  agent  of  payment  of  purehaae  money 
notes,  see  Principal  and  Agent,  43,  44. 


I.  What  Constitdtks;  NECEssrrr  fob  Ac- 
cept ance. 

1.  Where  in  an  action  to  recover  upon 
an  express  written  promise  to  pay  a  note 
executed  by  another,  it  is  sought  to  estab- 
lish the  promise  by  letters  written  between 
the  holder  of  the  note  and  the  defendant, 
the  promise  is  not  established  where  the 
letters  did  not  mention  the  note  or  indi- 
cate  that   it  was   intended   to  be   gnaraa* 
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teed  by  the  defendant.     Bank  of  Ipswich 
V.  Ayers,  —  S.  D.  — ,  128  N.  W.  127. 

2.  Where  in  an  action  to  recover  com- 
missions of  local  agents  authorized  to  sell 
machinery  for  the  defendant  under  a  con- 
tract providing  that  tbey  guarantee  all 
notes  taken  in  payment  tor  machinery,  the 
evidence  showed  that  one  W.  had  applied 
to  tbem  for  the  purchase  of  machinery  and 
his  application  was  forwarded  to  the  main 
ofSce  of  the  defendant,  and  was  rejected  by 
it  because  not  accompanied  by  a  statement 
as  to  the  financial  condition  of  W.,  and 
the  defendant  then  sent  a  traveling  sales- 
man who  accepted  the  application  of  W. 
and  made  arrangements  with  him  to  ship 
the  machinery  to  him,  the  court  proper; 
ly  found  that  the  agents  were  not  guaran- 
tors ot  notes  taken  by  the  traveling  sales- 
man to  pay  for  such  machinery  sold  to 
W.,  especially  where  no  commission  was 
claimed  by  them  for  such  sale.  Walton  v. 
Nichols  &  S.  Co.  —  8.  D.  — ,  128  N.  W. 
474. 

Necessity  for  aeceptanoe. 
Of  bond  lor  fidelity  of  employee,  see  Bonds, 
7. 

3.  A  contract,  although  absolute  in  form, 
guaranteeing  the  fulfilment  of  an  agent's 
contract,  made  without  consideration,  in 
the  absence  and  without  the  request  of  the 
obligee,  is  a  mere  offer,  which  requires 
acceptance  to  be  binding.  William  Deering 
4  Co.  V.  Mortell,  21  8.  D.  169,  16  L.B.A. 
(N.S.)   362,  110  N.  W.  86. 

4.  An  indorsement  on  the  back  of  a  con- 
tract of  sale — "In  consideration  of  one  dol- 
lar *  *  *  I  hereby  guarantee  the  ful- 
fillment of  the  within  contract  and  the 
prompt  payment  of  all  obligations  given 
under  or  arising  out  of  it,  and  all  renewals 
of  the- same  on  the  part  of  (the  principal) 
and  waive  demand  and  notice.  •  •  • 
This  guaranty  is  given  at  the  time  of  the 
within  contract  and  is  part  of  the  same" — 
is  an  absolute  guaranty  and  notice  of  ac- 
ceptance is  needless.  Emerson  Mfg.  Co.  t. 
RuBtad,  —  N.  D.  — ,  120  N.  W.  1094. 


n.  CoNBTBUcnow;  Vauditt  and  Effect. 

5.  One  who  guaranteeis  the  payment  of 
a  school  warrant  is '  not  liable  thereon, 
until  the  warrant  is  presented  to  the  treas- 
urer as  required  by  statute  and  payment 
refused.  Rochford  v.  School  Pist.  Ko.  i6, 
19  8.  D.  435,  103  N.  W.  763. 

6.  The  terms  "primarily  liable"  and  "sec- 
ondarily liable,"  as  used  in  N.  D.  Bev.  Codes 
1905,  §  6494,  have  reference  to  the  remedy 
provided  by  law  for  enforcing  the  obliga- 
tion of  one  signing  a  negotiable  instrument, 
rather  than  to  the  character  and  limits  of 
the  obligation  itself.  The  remedy  against  a 
;niarantor,  depending  as  it  does  upon  his 
separate  contract  of  guaranty,  and  not  upon 
the  terms  of  the  instrument,  is  not  primary 
and   direct,   but   collateral   and   secondary. 


Northern  State  Bank  ▼.  Bellamy,  —  N.  D. 
— ,   31  L.R.A.(N.S.)    149,   126  N.   W.  888. 

7.  The  liability  of  a  guarantor  of  pay- 
ment is  predicated  wholly  upon  the  terms 
of  his  contract  of  guaranty,  which  is  sep- 
arate and  distinct  from  the  terms  of  tlie 
instrument  on  which  it  is  indorsed.  He  is 
not  a  joint  contractor  with  the  principal 
debtor,  and  does  not  agree  to  make  the 
debt  bis  own,  but  only  to  answer  for  the 
consequence  of  his  principal's  default.  His 
contract,  while  it  may  result  in  requiring 
him  to  pay  the  note,  is  secondary,  within 
the  meaning  of  N.  D.  Rev.  Codes  1905, 
§  6494,  defining  primar;  and  secondary  lia- 
bility. Northern  State  Bank  v.  Bellamy, 
—  N.  D.  — ,  31  L.B.A.(N.S.)  149,  125  N. 
W.  888. 

8.  One  who  indorses  a  promissory  note: 
"For  value  received,  I  hereby  guarantee 
the  payment  of  the  within  note,  and  here- 
by waive  presentment,  demand,  protest,  and 
notice  of  protest,"  and  receives  no  consid- 
eration or  benefit  from  the  loan  made  to 
the  principal  debtor  upon  the  execution  of 
the  note,  is  a  guarantor  of  payment.  North- 
ern State  Bank  v.  Bellamy,  —  N.  D.  — ,  31 
L.R.A.(N.S.)   149,  125  N.  W.  888. 

9.  The  controlling  stockholder  of  a  bank 
when  assigning  his  stock  made  a  writing 
as  follows:  "Whereas,  among  the  bills  re- 
ceivable in  the  Bank  there  are  notes  and 
obligations  secured  by  certain  chattel  prop- 
erty, and  executed  and  delivered  by  C. 
amounting  to  the  sum  of  $2,400.00;  and, 
Whereas  said  bank  is  about  to  be  trans- 
ferred to  McC.  and  other  stockholders. 

Now,  therefore,  I.  H.,  do  hereby  guar- 
antee and  agree  to  pay  the  difference  be- 
tween $1,430.00  and  the  sum  of  $2,430.00, 
in  the  event  that  same  cannot  be  realized 
out  of  the  said  C.  and  I  hereby  waive  pro- 
test, notice  of  protest  and  presentment  for 
payment  upon  this  obligation,  also  time 
of  the  collection  of  the  original  indebted- 
ness, with  the  exception  that  the  said  bank 
shall  use  ordinary  means  to  recover  the 
debt  out  of  said  C.  and  the  above  mentioned 
securities,  otherwise  this  guaranty  shall  be 
absolute  and  payable  to  the  said  F.  Bank, 
its  successors  or  assigns.  (Signed)  H." 
Held,  construing  said  instrument,  that  the 
same  was  intended  in  effect  as  a  guaranty 
of  collection  of  the  entire  indebtedness  of 
$2,430  with  a  limitation  of  liability  under 
the  guaranty  to  the  sum  of  $1,000.  \  In 
other  words,  defendant  is  liable  under  the 
guaranty  to  pay  such  portion  of  the  in- 
debtedness, not  exceeding  $1,000,  as  plain- 
tiff is  unable  to  collect  from  the  security 
or  from  C.  Foster  County  State  Bank  v. 
Hester,  18  N.  D.  135,  119  N.  W.  1044. 

10.  If  a  lease  purports  to  be  for  three 
years  from  a  specified  date,  with  the  privi- 
lege of  two  years  additional,  and  Is  accom- 
panied with  a  guaranty  for  the  payment  of 
the  rent  during  the  term  of  the  lease,  the 
euarantor  is  liable  for  the  additional  term, 
if  the  tenants  avail  themselves  of  their 
privilege.  Heffron  v.  Treber,  21  8.  D.  104, 
130  Am.  St.  Rep.  HI,  110  N.  W.  781. 
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III.  MoomcATion;  Disohabge;  Dexenses. 

11.  Where  tbe  beneficial  owner  of  land 
was  to  pay  taxes  and  the  other  party  to  a 
contract  was  to  keep  down  interest  on  an 
incumbrance  and  to  guarantee  a  certain 
sum  on  resale  and  the  land  was  lost  by 
failure  to  pay  either  the  taxes  or  the  in- 
terest, no  recovery  can  be  had  on  the 
guaranty.  Gardner  t.  Welch,  21  8.  D.  151, 
110  N.  W.  110. 

12.  A  guarantor  of  payment  of  a  prom- 
issory note  is  "secondary  liable"  thereon 
within  the  meaning  of  a  statute  providing 
that  a  person  secondarily  liable  upon  a 
negotiable  instrument  is  discharged  by  an 
extension  of  time  to  tbe  principal  debtor 
without  his  consent.  Northern  State  Bank 
V.  Bellamy,  —  N.  D.  — ,  31  L.R.A.(N.S.) 
149,    125    N,    W.    888. 

13.  New  notes  representing  an  indebt- 
edness, although  made  payable  at  a  date 
later  than  the  date  of  the  maturity  thereof, 
will  not  operate  to  extend  the  time  of  such 
indebtedness,  so  as  to  exonerate  a  guaran- 
tor, where  a  contrary  expressed  intent  is 
shown.  Foster  County  State  Bank  v.  Hes- 
ter, 18  N.  D.  136,  118  N.  W.  1044. 

14.  The  defense  that  appellant's  liability 
under  a  guaranty  was  extinguished  by  an 
extension  of  time  for  the  payment  ot  the 
indebtedness  is  not  sustained  by  proof  that 
certain  notes  which  were  subsequently  ac- 
cepted by  plaintiff  from  the  principal  debtor 
were   thus    accepted    merey    as    collateral 

security,  and  under  the  express  condition 
that  their  acceptance  should  not  operate 
to  extend  the  time  of  payment  of  such  in- 
debtedness, or  operate  in  any  way  to  af- 
fect appellant's  liability  under  the  guar- 
anty. Foster  County  State  Bank  v.  Hes- 
ter, 18  N.  D.  135,  119  N.  W.  1044. 


IV.  EOTTOBIAI,  NOTKS. 

Contract  of  guaranty. 

105  Am.  St.  Rep.  602. 

Guaranty  or  collection. 

64  Am.  St.  Rep.  383. 

Difference  between  guaranty  or  surety- 
ship entered  into  gratuitously  and  for  val- 
uable consideration.  98  Am.  St.  Rep.  844. 

Liability,  under  continuing  guaranty  run- 
ning to  partnership  or  corporation,  for 
goods  sold  or  credits  extended  after  change 
therein.  14  L.R.A.(N.S.)  1231. 

Letter   in   reply  to   inquiry   as  to   third 

party's    financial    condition    as    guaranty. 

1  L.R.A.(N.S.)    305. 

Effect  on  guarantor's  liability  of  obli- 
gee's insistence  upon  part  payment  before 
expiration  of  credit.      22  L.R.A.(X.S.)  713. 

Maturity   of   obligation   as   terminating 


liability  of  guarantor  of  interest. 

21  L.R.A.(N.S.)  154. 

When  guaranty  of  commercial  paper  cov- 
ers renewals.  16  L.R.A.  (N.S.)   775. 

Whether  guaranty  of  credit  extended  for 

price  of  goods  sold  covers  sales  to  successor. 

19  L.R.A.(N.S.)    901. 

Necessity  of  notice  of  acceptance  to  bind 
guarantor.  16  L.R.A.(N.S.)    353. 

Request  to  make  advances  to  another  as 
implied  guaranty.       15  L.RJL(N.S.)  1116. 


»»» 


GVABSIAN  AD   UXEM. 


For  infant,  see  Infants,  1. 


* « » 


OTTABDIAN  AlTD  WARD. 


Who  is  guardian  of  an  infant,  i 
ing  Liquors,  34,  37. 


I  Intoxieat- 


Edltorlal  mote*. 

Guardians  of  nonresident. 

95    Am.    Dee.    666. 

Testamentary  guardians.  29  Am.  Dec.  712. 

Common  law  powers  of  guardians. 

89  Am.  St.  Rep.  261. 

Powers  of  guardians  over  ward's  proper- 
ty. 18  Am.  Dec  689. 

Notice  of  application  as  affecting  validity 
of  guardians'  sales.     120  Am.  St.  Rep.  148. 

Notice  of  application  by  guardian  for 
leave  to  sell  infant's  realty  as  jurisdic- 
tional. 8  L.R.A.(N.S.)    1215. 

Power  of  guardian  to  mortgage  ward's 
property.  48  Am.  St.  Rep.  665. 

Guardian's  expenditure  of  more  than  in- 
come of  ward.  49  Am.  Dec  657. 

Personal  liability  of  guardians. 

75    Am.    Dec    447. 

Liability  of  guardian  for  suit  money  and 
alimony  in  divorce  proceedings  by  or 
against  ward.  15  L.R.A.(N.S.)  1034. 

Liability  of  guardian  for  loss  of  bank 
deposit.  21  L.R.A.(N.S.)    399. 

Liability  of  guardian  for  misappropria- 
tion of  ward's  funds  by  attorney. 

5L.R.A.(N.S.)  575. 

Right  to  maintain  action  at  law  against 
guardian  for  guardianship  funds  before  set- 
tlement of  account.      26  L.R.A.(N.S.)   739. 

Payment  of  deposit  to  credit  of  minor 
to  person  other  than  guardian. 

29  L.R.A.(N.S.)  67. 


4«» 


OVILT. 

Presumption  as  to,  see  Evidence,  II.  e.  12. 
Question  for  jury  as  to,  see  Tri^,  IV.  d,  8. 
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HABEAS   0OBF1TS. 


I.  In  Gbhekai.. 

II.  Scope    and    Functiow    of    Wbit; 
What  Reviewable  bt. 
m.  Pbocedure;  Heabino;  Disohabok. 
IV.  Editobial  Notes. 

Grounds  for  dismissal  of  appeal  from  order 
of,  see  Appeal  and  Error,  419. 


L  In  Genebai.. 

1.  The  adjournment  of  the  further  hear- 
ing of  a  case  when  the  prosecution  was 
surprised  by  the  refusal  of  a  witness  to 
testify,  with  leave  to  the  jury  to  separate, 
and  the  reconvention  of  the  court  on  the 
appointed  day  without  the  jury,  whereupon 
the  court  discharged  the  jury  and  ordered 
a  new  one  and  set  the  trial  for  a  day  cer- 
tain, if  erroneous,  is  not  a  ground  for 
habeas  corpus.  Ex  parte  Nesson,  —  S.  D. 
— ,  126  N.  W.  594.  ^ 


n.  Scope  and  Function  of  Wbit;  What 
Reviewable  bt. 

2.  On  habeas  corpus  the  inquiry  is  con- 
fined to  matters  which  are  jurisdictional, 
and  mere  irregularities  or  errors  which  do 
not  render  the  proceeding  a  nullity  cannot 
be  considered.  State  ex  rel.  Styles  v.  Beav- 
ersUd,  12  N.  D.  527,  97  N.  W.  548. 

3.  The  writ  of  habeas  corpus  cannot  be 
substituted  for  a  writ  of  error,  and  mere 
errors  occurring  in  the  proceedings  that 
do  not  go  to  the  jurisdiction  of  the  court 
cannot  be  reviewed  under  snch  writ.  State 
V.  Pratt,  20  8.  D.  440,  107  N.  W.  638, 
11  A.  &  E.  Ann.  Cas.  1049. 

4.  On  habeas  corpus,  the  reviewing  court 
will  inquire  into  the  evidence  only  so  far 
as  to  see  if  there  is  evidence  upon  which 
the  judgment  of  the  justice  could  rest. 
State  ex  rel.  Styles  v.  Beaverstad,  12  N. 
D   527,  97  N.  W."  548. 

5.  On  habeas  corpus  to  test  the  legality 
of  the  imprisonment  of  one  held  to  answer 
on  a  criminal  charge,  the  court  will  not 
weigh  conflicting  testimony,  or  measure  the 
credibility  of  witnesses;  neither  will  it  re- 
rerse  the  finding  of  the  magistrate  when 
there  was  evidence  to  sustain  his  finding, 
but  the  finding  of  the  magistrate,  when 
acting  within  his  jurisdiction,  is  conclusive 
against  collateral  attack  by  habeas  corpus. 
State  ex  rel.  Styles  v.  Beaverstad,  12  N. 
D.  527,  97  N.  W.  648. 

6.  Where  one  is  committed  upon  a  crim- 
inal charge  without  reasonable  or  probable 
cause,  be  may  secure  his  release  on  habeas 
corpus,  bat  the  court  issuing  the  writ  will 


look  into  the  evidence  taken  upon  the  pre- 
liminary examination  only  far  enough  to 
see  that  there  was  competent  evidence  be- 
fore the  magistrate  tending  to  show  the 
two  ultimate  facts:  first,  that  an  offense 
was  committed,  and,  second,  that  there  was 
cause  to  believe  that  the  accused  committed 
it.  State  ex  rel.  Styles  v.  Beaverstad,  12 
N.  D.  527,  07  N.  W.  548. 

7.  Whether  or  not  a  trial  court  «oin-» 
mitted  error  in  granting  a  continuance  be- 
cause of  the  absence  of  material  witnesses 
for  the  state,  in  the  prosecution  of  a  crime, 
where  the  application  was  made  at  the 
term  in  which  the  information  was  filed, 
cannot  be  reviewed  in  habeas  corpus  pro- 
ceedings, under  S.  D.  Rev.  Code  Crim. 
Proc,  §  773,  providing  that  if  it  appears 
that  a  prisoner  is  in  custody  by  virtue  of 
process  from  any  court  legally  constituted, 
he  can  be  discharged  only  when  the  court 
has  exceeded  the  limit  of  its  jurisdiction. 
State  V.  Pratt,  20  S.  D.  440,  107  N.  W. 
538,  11  A.  &  E.  Ann.  Cas.  1049. 

8.  The  action  of  the  court  in  adjourning 
trial,  being  at  most  erroneous  but  not  void, 
cannot  be  attacked  by  habeas  corpus  be- 
cause the  effect  may  be  to  prevent  the 
case  being  brought  to  trial  at  the  next 
term  as  required  by  S.  D.  Code  Civ.  Proc. 
§  630.  Ex  parte  Nesson,  —  S.  D.  — ,  126  N. 
W.  594. 

9.  On  habeas  corpus  it  cannot  be  tried 
whether  the  former  proceedings  in  the  case 
were  a  former  jeopardy.  Ex  parte  Nesson, 
—  S.  D.  — ,  126  N.  W.  694. 

10.  In  order  to  render  a  judgment  im- 
mune from  attack  on  habeas  corpus,  the 
court  must  have  had  not  only  jurisdiction 
of  the  subject-matter  and  of  the  person  of 
the  defendant,  but  also  to  render  the 
particular  judgment  in  question  and  where 
all  these  elements  existed  in  a  case,  the 
commitment,  is  impregnable  to  the  attack 
made  upon  it.  State  ex  rel.  Stvles  v. 
Beaverstad,  12  N.  D.  527,  97  N.  W.  548. 


III.  Pbocedube;  Heiabing;  Dischabgb. 

Burden  of  proof  as  to  similarity  of  statutes 
in  extradition  case,  see  Evidence,  39. 

11.  On  habeas  corpus  to  resist  extradi- 
tion proof  of  the  absence  of  the  accused 
from  the  demanding  state  at  the  time  of 
the  alleged  crime  should  be  made  by  deposi- 
tion or  orally  on  cross-examination  rather 
than  by  ex  parte  affidavits.  State  ex  rel. 
Half  V.  Schlachter,  21  S.  D.  276,  111  N. 
W.  566. 

12.  Conflicting  affidavits  as  to  whether 
the  accused  was  in  the  demanding  state  on 
the  day  alleged  with  circumstances  in  the 
affirmative  and  explanations  rebutting 
them,  alTord  insufficient  proof  that  he  was 
in  fact  absent;  and  hence  ought  to  be  dis- 
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charged  on  habeas  corpus  to  test  an  ex- 
tradition proceeding.  State  ex  rel.  HaS 
V.  Schlachter,  21  S.  D.  276,  111  N.  W.  566. 
13.  A  person  convicted  and  sentenced  at 
a  term  of  court,  held  by  a  judge  de  facto 
serving  in  a  new  district,  who  had  been  ap- 
pointed to  his  position  by  the  governor 
under  the  erroneous  belief  that  the  law  es- 
tablished such  district  had  become  opera- 
tive, will  not  be  discharged  on  habeas  cor- 
pus. State  ex  rel.  Brockmeier  v.  Ely,  16 
N.  D.  569,  14  L.R.A.(N.S.)  638,  113  N. 
W.  711. 


IV.   EOITOBIAL  KOTES. 

Function  of  writ  of  habeas  corpus. 

7  Am.  St  Rep.  515. 

When  court  may  refuse  writ  of  habeas 

corpus.  67   Am.   Dec.  396. 

Authority  of  state  court  on  habeas  corpus. 

37  Am.  Dec  200. 

Right  of  stranger  to  habeas  corpus. 

9  L.R.A.(N.S.)   1173. 
Habeas  corpus  to  release  one  convicted 
after   wrongful   refusal   to   change   venue. 
25  L.R.A.(N.S.)    483. 
Extent  of  examination  on  habeas  corpus. 
37  Am.  Dec.  364. 
Determination  of  claim  of  former  jeop- 
ardy on  habeas  corpus. 

15  L.R.A.(N.S.)    227. 
Extent   to  which   court   may  go   behind 
judgment  on  process  on  habeas  corpus. 

26  Am.  Dec.  40. 
Release  of  prisoner  on  habeas  corpus  aft- 
er judgment  and  sentence. 

87  Am.  St.  Rep.  168. 

Prisoner's  right  to  discharge  on  habeas 

corpus  after  commitment  and  before  trial. 

100  Am.  St.  Rep.  29. 

Right  of  person  wrongfully  brought  into 

jurisdiction   to    release   on   habeas    corpus. 

12  L.R.A.(N.S.)_225. 

Designation  of  wrong  place  of  imprison- 

msnt  as  ground  for  discharge  upon  habeas 

corpus.  13   L.R.A.(N.S.)    618. 


♦  »» 


HABIT. 


See  Custom. 


« »» 


HACKS. 

Editorial  note. 

Duty  and  liability  of  proprietor  of  pub- 
lic hack  or  cab. 

5  L.R.A.(N.S.)   1069-1070. 


♦  «» 


SLAIL  INSURANCE. 


Hail  insurance  company,  see  Insurance,  3,  5. 


HANDWRITING. 


Admissibility^  of   writings   for  purpose  of 
comparing,  see  Evidence,  IV.  w. 


♦  «» 


HARDSHIP. 

Effect  of,  on  right  to  specific  performance, 
see  Specific  Performance,  I.  e. 


^«» 


HARMIXSS  ERROR. 

See  Appeal  and  Error,  VII.  k. 


HAWKERS. 


See  Peddlers. 


■♦»» 


HAT. 

Right  to  lien  on,  for  cutting  and  bailing, 
see  Liens,  43. 


HEAD  OF  FAUILT. 

Right  of,   to  claim  homestead,   see   Home- 
stead, I.  a. 
Married  woman  as,  see  Levy  and  Seizure,  8. 


HEALTH. 


Statement  by  applicant  for   insurance  as 
to,  see  Insurance,  44-47. 

Editorlsl  note*. 

Quarantine  and  health  laws  and  regula- 
tions. 47  Am.  St.  Rep.  533. 
Power  of  state  or  health  authorities  to 
forbid  use  of  polluted  water  supply. 

23  L.R.A.(N.S.)   766. 
Power  of   health   authorities   to   require 
alteration  of  private  property  in  a  particu- 
lar manner.  24  L.R.A.(N.S.)  241. 
Authority  of  legislature  to  penalize  fail- 
ure to  obey  health  board. 

6  L.R.A.(N.S.)    143. 
Personal   liability  of  health   authorities. 
5  L.R.A.(N.S.)    635;   6  L.R.A.(N.S.)    83L 
Compulsory  vaccination. 

17  L.R.A.(N.S.)  709. 


HEARSAY. 


On  appeal,  see  Appeal  and  Error,  VIL 
Evidence  of,  see  Evidence,  IX. 
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HEAT  OF  PASSION. 

Homicide  in,  see  Homicide,  2. 


HEIRS. 

Bight  of  action  for  causing  dsatb,  see 
.  Death,  3,  4. 

Aa  to  descent  and  distribution  to,  see  De- 
scent and  Distribution. 

Widow  as,  see  Descent  and  Distribution,  1. 

Estoppel  of,  see  Estoppel,  4,  79,  80. 

Burden  of  proof  in  action  by  heir  of 
owner  of  note,  see  Evidence,  174. 

Distribution  to,  see  Executor  and  Admin- 
istrator, VI. 

Validity  of  release  of  expectancy  by,  see 
Expectancy. 

Rights   of,   in    homestead,    see   Homestead, 

in.  d. 

Conveyance  by  adult  heir  of  Indian,  see 
Indians,  4. 

Judgment  cutting  off  right  of,  see  Judg- 
ment, 110. 

Application  by,  to  set  aside  decree  of  dis- 
tribution, see  Judgment,  202. 

Rights  in  patents  to  public  land,  see  Publio 
Lands,  39-42. 


♦  »» 


HIGHWAYS. 

I.  Officeks. 
n.  Estabushment;  Uses. 

a.  ^010  Acquired. 

b.  On  Public  Land;  Section  Line. 

c.  Laying  Out. 

1.  In  General;  Authority. 

2.  Proceedings;  Practice. 

III.  TiTLB;   Easements;   Use;   Obstbuo- 

TION. 

IV.  Improvement;  Repaib. 

V.  LIABIT.ITT  FOB  DEFECTS  AND  ObSTBUC- 
TI0N8.  ^ 

a.  In  General. 

b.  Of  Municipality. 

1.  In  General. 

2.  Defective  Sidewalks. 

c.  Contributory  Negligence. 

d.  Notice. 

1.  Of  Defects. 

2.  Of  Injury  and  Claim. 
VI.  DiscoNTnroANOE;  Abandonment. 

Vn.  EorrcniAi.  Notes. 

Boundary  by,  see  Boundaries,  10-12. 

Submission  to  voters  of  resolution  for  con- 
tract to  light  streets,  see  Municipal 
Corporations,  16. 

Permitting  colt  to  run  at  large  in  highway 
as  proximate  cause  of  injury  by  barbed 
wire  fence  to  colt  in  adjoining  field, 
«ee  Proximate  Cause,  2. 


I.  Officebs. 

1.  A   road    overseer    is   a   public    officer. 
Supp.  Dnk.  Dig.— 32. 


Richardson  v.  Dybedahl,  17  S.  D.  629,  98 
N.   W.  164. 

la.  An  owner  of  land  has  no  right  to 
take  the  law  into  his  own  hands  to  pre- 
vent a  road  overseer  from  opening  a  road 
over  his  lands  which  has  not  been  legally 
laid  out,  but  should  resort  to  his  remedy 
in  the  courts.  Richardson  v.  Dybedahl, 
17  8.  D.  629,  98  N.  W.  164, 


n.  Estabushment;  Useb. 

Liability  for  costs  of  appeal,  see  Costs  and 
Fees,  11. 

a.  Bow  Acquired. 
By  dedication,  see  Dedication. 

2.  A  statute  creating  a  highway  by  ad- 
verse public  user  for  a  period  of  twenty 
years,  is  applicable -to  the  establishment 
of  a  highway  over  public  lands  over  which 
Congress,  by  act  of  July  26th,  1806,  grant- 
ed the  right  to  construct  highways.  Great 
Northern  R.  Co.  v.  Viborg,  17  S.  D.  374, 
97  N.  W.  6. 

b.  On  Public  Land;  Section  Line. 

Best  evidence  of  existence  of  section  line 
highway,  see  Evidence,  239. 

Injunction  against  obstruction  of  section 
line  highway,  see  Injunction,  25. 

See  also  supra,  2;  infra,  17. 

3.  S.  D.  Pol.  Code,  §  1594,  declaring  all 
section  lines  to  be  highways  as  far  as  prac- 
ticable, embraces  all  those  that  are  pass-, 
able  or  that  may  by  any  reasonable  ex- 
pense be  made  into  roadways.  Lowe  v. 
East  Sioux  Falls  Quarry  Co.  —  S.  D.  — , 
126  N.  W.  609. 

4.  Under  S.  D.  Pol.  Code,  %  1694,  de- 
claring all  section  lines  public  highways 
"as  far  as  practicable,"  a  section  line  in- 
tersected by  a  river,  which  was  bridged  near 
by,  is  a  road  without  any  proceedings; 
where  it  had  been  used  for  hauling  stone 
from  a  quarry  to  a  track,  though  it  was 
in  fact  stony  and  steep  and  not  used  by 
ordinary  travel,  and  though  there  was  an- 
other traveled  way  near  by  which  deviated 
from  the  section  line.  Lowe  v.  East  Sioux 
Falls  Quarry  Co.  —  S.  D.  — ,  126  N.  W. 
609. 

6.  Where  land  on  a  section  line  is  grant- 
ed by  Congress  to  and  accepted  by  the  pub- 
lic as  a  public  highway  before  issuance 
of  a  patent  to  adjoining  land,  the  patentee 
to  such  adjoining  land  takes  the  title  bur- 
dened with  an  easement  in  favor  of  the 
public.  Cosgriff  v.  Tri-State  Teleph.  & 
Teleg.  Co.  15  N.  D.  210,  6  L.R.A.(N.S.) 
1142,   107  N.  W.   525. 

6.  The  right  of  a  village  to  use  a  sec- 
tion line  highway  as  a  village  street,  is 
not  affected  by  the  construction  of  a  rail- 
road track  across  it.  Great  Northern  R. 
Co.  v.  Viborg,  17  S.  D.  374,,  97  N.  W.  6. 

7.  The  incorporation  of  a  village  accord- 
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ing  to  a  record  plat  by  which  the  streets 
and  alleys  there  dedicated  were  accepted  by 
the  municipality  does  not  impair  the  right 
of  the  public  to  use  a  section  line  high- 
way for  the  purpose  for  which  it  was  dedi- 
cated. Great  Northern  R.  Co.  t.  Viborg, 
17  S.  D.  374,  97  N.  W.  6. 

^  c.  Laying  Out. 

1.  In  General;  Authority. 

Conclusiveness  of  decision  as  to  necessity 
for,  see  Courts,   6. 

Extent  of  recovery  for  laying  out  highway 
across  railroad  tracks,  see  Damages,  76. 

Right  of  railroad  company  to  compensation 
on  laying  out  street  over  right  of  way, 
see  Eminent  Domain,  13,  23. 

Admissibility  of  ordinance  in  evidence,  in 
proceeding  for,  see  Evidence,  279. 

Collateral  attack  on  judgment,  see  Judg- 
ment, 132. 

8.  Under  N.  D.  Rev.  Codes  1899,  g  2148, 
subdiv.  7,  §  2454,  cities  are  given  the  power, 
through  their  city  councils,  to  lay  out  and 
open  streets,  and  when  necessary  to  exer- 
cise the  right  of  eminent  domain  in  the 
manner  prescribed  by  the  Code  of  Civil 
Procedure,  chap.  35,  but  the  resolution  of 
the  council  to  open  the  street  need  not  be 
published  for  four  weeks  as  required  by 
N.  D.  Rev.  Codes  1899,  §  2279,  in  special 
assessment  proceedings.  Lidgerwood  v.  Mi- 
chalek,  12  N.  D.  348,  97  N.  W.  641. 

2.  Proceedings;  Practice. 

9.  The  manner  of  procedure  under  S.  D. 
Rev.  Pol.  Code,  §§  1707  et  seq.  relating  to 
the  proceedings  of  township  boards  lay- 
ing out  highways,  may,  so  far  as  they 
pertain  to  private  individuals  alone,  be 
waived  by  the  parties  interested.  Kothe 
V.  Berlin  Twp.  19  S.  D.  427,  103  N.  W. 
657. 

10.  The  provisions  of  S.  D.  Rev.  Pol.  Code, 
S§  1707  et  seq.  relating  to  the  proceed- 
ings of  township  boards  laying  out  high- 
ways, must  be  substantially  complied  with 
by  such  board,  otherwise  their  proceedings 
will  be  void  as  the  laying  out  of  roads  for 
the  use  of  the  public  is  taking  private  prop- 
erty for  piiblic  use.  Kothe  v.  Berlin  Twp. 
19  S.  D.  427,  103  N.  W.  657. 
Petition. 

Effect  of  permitting  husband  to  sign,  see 
Estoppel,  23. 

11.  Under  S.  D.  Rev.  Pol.  Code,  §  1707, 
which  provides  for  the  laying  out  of  a- 
new  road  upon  the  petition  of  not  less  than 
six  legal  voters  who  own  real  estate  "with- 
in one  mile  of  the  road  to  be  .  .  .  .  laid 
out,"  the  distence  is  to  be  esteblished  by 
direct  line  between  the  proposed  highway 
and  the  petitioners'  land.  Kothe  v.  Berlin 
Twn.  19  S.  D.  427.  103  N.  W.  657. 

12.  Under  S.  D.  Rev.  Pol.  Code,  §  1707, 
which  requires  the  petition  for  a  new  road 
to  set  forth  the  names  of  the  owners  of 
the  lands,  if  known,  over  which  the  road  is 


to  pass,  the  board  authorized  to  lay  out 
such  highways  is  justified  in  assuming  that 
one  whose  name  appears  in  the  petition  for 
a  highway  over  certain  land  as  the  owm- 
er  ot  such  land,  and  who  has  exercised 
dominion  over  such  property,  leasing  it  in 
bis  own  name,  and  receiving  the  rente  there- 
on, is  the  owner  thereof.  Kothe  v.  Ber- 
lin Two.  19  S.  D.  427,  103  N.  W.  657. 

13.  One  who  claimed  to  be  the  ownec  of 
certain  property,  leased  the  same  in  hi» 
own  name,  and  generally  managed  the  prop- 
erty and  whose  name  appears  in  the  peti- 
tion for  a  highway  over  such  property  as 
the  owner  thereof,  and  who  is  served,  in 
the  presence  of  his  wife,  with  notice  of 
the  application  for  such  highway,-  and  ap- 
pears at  all  meetings  held  in  reference  to 
the  same,  will  be  regarded,  in  the  manage- 
ment of  the  property,  as  the  agent  of  the 
wife  who  is  the  real  owner.  Kothe  v.  Ber- 
lin Twp.  19  S.  D.  427,  103  N.  W.  657. 
Deaoription. 

14.  The  term  "running  thence  in  a  gen- 
eral westerly  direction  to  the  county  line" 
appearing  in  the  order  for  the  laying  out 
of  a  highway  is  not  sucn  variance  from  the 
description  as  in  the  petition  would  vitiate 
such  order  where  the  diagram  shows  that 
the  highway  was  laid  out  partially  in  a 
southwest  and  partially  in  a  southeast  di- 
rection and  had  no  well-defined  direction 
through  ite  entire  course.  Kothe  v.  Berlin 
Twp.  19  S.  D.  427,  103  N.  W.  657. 


III.  TnxB;    Easements;    Use;    Obstbcc- 

TION. 

Injunction  against  city  compelling  tele- 
phone company  to  vacate  street,  see 
Courte,  29. 

Mandamus  to  compel  dismissal  of  suit  to 
restrain  erection  of  poles  and  wires, 
see  Courts,  37. 

Necessity  for  compensating  abutting  own- 
ers on  using  highway  for  additional 
purpose,  see  Eminent  Domain,  24-27. 

Injunction  against  obstruction,  see  Injunc- 
tion, 25. 

See  also  supra,  5. 

15.  A  city  is  authorized  by  the  express 
provinions  of  S.  D.  Rev.  Civ.  Code,  1903, 
S  554,  to  adopt  an  ordinance  empowering 
a  telephone  company  to  construct  and  oper- 
ate a  telephone  system  in  one  of  its  streets. 
Kirby  v.  Citizens'  Teleph.  Co.  17  S.  D. 
362,  97  N.  W.  3,  2  A.  ft  E.  Ann.  Cas.  152. 

16.  The  use  of  a  street  for  moving  houses, 
is  an  extraordinary  use  thereof  which  may 
be  permitted,  but  not  so  as  to  destroy  tlii* 
use  of  the  street  for  travel  or  necessary 
public  purposes,  and  cannot  be  legally  done 
in  destruction  or  impairment  of  "vested 
rights.  Northwestern  Teleph.  Exch.  Co.  v. 
Anderson,  12  N.  D.  585.  65  L.R.A.  771.  102 
Am.  St.  Rep.  580,  98  N.  W.  706.  1  A.  4; 
E.  Ann.  Cas.  110. 
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[Cited  in  note  in  125  Am.  St.  Rep.  351, 
on  grant  by  city  of  right  to  use  streets 
and  sidewalks  for  private  purpose.] 

17.  Under  U.  S.  Eev.  Stat.  §  2477  (U. 
S.  Comp.  Stat.  1901,  p.  1567),  granting 
the  right  of  way  for  public  highways  over 
public  lands  not  reserved,  and  Dak.  Terr. 
Laws  1870-71,  chap.  33,  p.  519,  declaring 
that  thereafter  all  section  lines  in  the  ter- 
ritory shall  be  public  highways  as  far  as 
practicable,  which  was  carried  into  Dak. 
Terr.  Rev.  Code  1877,  p.  126,  together  with 
the  provisions  giving  the  county  commis- 
sioners the  right  to  change  these  roads  in 
certain  cases  and  providing  the  manner  of 
doing  it,  the  obstruction  of  section  lines 
is  unlawful  where  the  county  commission- 
ers have  duly  declared  that  all  section  lines 
in  their  county  should  be  public  highways 
and  directed  that  notice  to  that  effect  should 
be  given,  although  S.  D.  Rev.  Pol.  Code,  § 
1623,  providing  for  the  establishing,  chan- 
ging, and  vacation  of  public  highways,  was 
not  complied  with.  Lawrence  v.  Ewert,  21 
8.  D.  680,  114  N.  W.  709. 


I 


IV.  Impbovement;  Repaib. 


Review  by  certiorari  of  assessments  for,  see 
Certiorari,  5. 

Delegation  of  power  a*  to,  see  Constitu- 
tional Law,  14. 

Unlawful  discrimination  in  respect  to,  see 
Constitutional  Law,  34. 

Ratification  of  invalid  contract  by  town 
supervisor  for  repair  of  highways,  see 
Contracts,  130. 

Expense  of  maintaining  county  roads,  see 
Counties,  37,  38. 

Payment  by  city  for  improvement,  see  Mu- 
nicipal Corporations,  VIII.  d. 

Building  and  repair  of  pavements,  side- 
walks, and  other  public  improvements 
generally,  see  Public  Improvements. 

Repeal  of  statute  providing  for,  see  Stat- 
utes,   107. 

Percentage  levy  of  road  taxes,  see  Taxes, 
22. 

Authority  of  township  board  to  purchase 
road  machinery,  see  Towns,  4,  5. 

Liability  of  township  for  increased  flow  of 
surface  water  from  improvement,  see 
Towns,  7. 

18.  A  contract  entered  into  by  a  board 
of  supervisors  for  work  and  labor  in  the 
repair  of  a  highway,  while  there  are  no 
funds  in  the  treasury  to  pay  for  the  work, 
thereby  creating  a  debt  against  the  town, 
is  void  as  against  the  town.  Huston  v. 
Sionx  Falls  Twp.  17  8.  D.  260,  96  N.  W. 
88. 


V.  LlAEtLITT    FOB    DEFECTS    AKD    OBSTBUC- 
TION8.  ^ 

a.  In  Oeneral. 

SnfBeieney    of   evidence   of   negligence,   see 

infra,  844. 
Allegations  as  to,  see  Pleadings,  193-196. 
Question  for  jury  as  to,  see  Trial,  IV.  m,  2. 


19.  A  person  negligently  obstructing  a 
highway,  causing  an  injury  to  a  person 
traveling  on  such  highway  in  the  nighttime 
without  fault  or  negligence,  said  highway 
having  been  regularly  traveled  by  the  pub- 
lic for  years,  cannot  defend  against  such 
negligence  by  proving  that  such  highway 
was  not  legally  established  or  traveled,  nor 
upon  the  ground  that  such  highway  is  upon 
the  right  of  way  of  a  railroad  company. 
Pewonka  v.  Stewart,  13  N.  D.  117,  99  N. 
W.  1080. 

20.  An  independent  contractor  for  the 
construction  of  a  public  drain,  who  wrong- 
fully renders  a  public  highway  dangerous 
for  travel  by  dumping  the  earth  excavated 
from  the  drain  thereon,  is  liable  in  dam- 
ages to  a  traveler  who,  without  fault  on 
his  part,  is  injured  in  consequence  of  the 
unlawful  obstruction.  Solberg  v.  Schlosser, 
—  N.  D.  — ,  30  L.R.A.(N.S.)  1111,  127  N. 
W.  91. 

Person  moTins  Itnildlng;. 

Conclusiveness  of  judgment  as  to,  see  Judg- 
ment, 121. 

21.  A  person  licensed  to  move  houses  in 
a  city  is  legally  liable  for  damages  done 
by  him,  while  moving  a  house,  to  the  wires 
and  property  of  a  telephone  company  duly 
authorized  by  ordinance  to  establish  a  tele- 
phone system  in  said  city,  and  maintained 
therein.  JJorthweatern  Teleph.  Exch.  Co.  v. 
Anderson,  12  N.  D.  586,  65  L.R.A.  771,  102 
Am.  St.  Rep.  580,  98  N.  W,  706,  1  A.  ft  E. 
Ann.  Cas.  110. 

[Cited  in  note  in  14  L.R.A.(N.8.)    448, 
on  interference  with  wires  of  public- 
servico   corporation   in   moving   house 
along  street.] 
Liability  over  to  mmnioipallty. 

22.  In  the  state  of  fact  assumed  to  ex- 
ist, a  party  under  license  from  a  city  placed 
upon  a  principal  street  a  one-inch  water 
pipe  and  fastened  down  to  the  pavement  on 
either  side  of  it  a  two-inch  plank  for  the 
purpose  of  protecting  the  pipe  from  in- 
jury and  from  being  shifted  from  its  place 
upon  the  street.  Afterward,  without  his 
knowledge,  by  some  unknown  agency,  and 
for  a  purpose  that  is  not  shown,  manure 
was  placed  upon  the  pipe  and  upon  the 
planks  placed  to  guard  it;  and  a  third 
plank  was  placed  on  top  of  the  manure. 
This  third  plank  was  not  attached  either  to 
the  pavement  of  the  street  or  to  the  planks 
placed  to  guard  the  water  pipe,  but  was 
loose  apd  movable.  It  was  so  placed  upon 
the  manure  that  pedestrians  stepping  on 
one  end  at  times  caused  the  other  end  to 
be  raised  a  distance  of  from  five  to  ten  in- 
ches from  the  street.  While  in  this  position 
a  person  using  the  street,  in  stepping  over 
the  loose  plank  caught  bis  foot  upon  it  and 
was  thrown  violently  upon  the  pavement, 
sustaining  injuries  for  which  he  brought 
an  action  in  damages  against  the  city  and 
recovered  a  judgment  which  the  city  paid. 
The  city  then  proceeded  against  the  party 
placing  the  water  pipe  and  the  planks  guard- 
ing it  on  the  street,  as  an  indemnitor,  al- 
leging that  the  accident  resulted  from   a 
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failure  on  his  part  to  keep  safe  the  struc- 
ture 80  placed  by  htm.  Held,  that  the  party 
placing  the  water  pipe  and  the  two  planks 
to  guard  it  could  not  be  said,  in  the  ex- 
ercise ot  ordinary  care,  to  have  in  contem- 
plation that  some  other  person  would  change 
and  add  to  the  structure  plticed  and  main- 
tained by  him  by  putting  manure  on  top 
of  it  and  placing  a  loose  plank  on  top  of 
the  manure  that  would  rise  to  such  height 
from  the  street  when  stepped  upon  as  to 
cause  an  accident  such  ati  this,  and  that 
the  accident  did  not  result  proximately  from 
the  act  of  defendant  in  placing  the  origi- 
nal structure  or  the  failure  to  perform  any 
duty  imposed  upon  him  thereby  to  keep  the 
street  safe.  Grand  Forks  v.  Paulsness,  -^ 
N.  D.  — ,  123  N.  W.  878. 

23.  A  person  placing  a  structure  u^n  a 
street  for  his  own  benefit  or  convenience, 
under  his  implied  contract  with  the  city  to 
protect  the  public  from  danger  and  the  city 
irom  loss,  is  required  to  maintain  such 
structure  in  safe  condition,  and  to  super- 
vise the  same  for  the  purpose  of  keeping 
it  in  repair  and  free  from  any  changes  or 
additions  which  he  in  the  exercise  of  rea- 
sonable care  has  cause  to  anticipate  will 
be  made  or  placed  there.  Such  supervision 
does  not,  however,  extend  to  changes  or 
additions  which  the  original  structure  from 
its  nature  or  the  manner  of  its  construction 
does  not  invite  or  induce  or  which  were  not 
within  the  reasonable  contemplation  of  the 
party  at  the  time  he  placed  it  there.  Grand 
J-'orks  v.  Paulsness,  —  W.  D.  — ,  123  N. 
W.  878. 

24.  A  party  who.  for  his  own  benefit  or 
convenience,  or  under  license  from  a  city 
of  this  state,  places  upon  a  public  thor- 
oughfare a  structure,  which  from  its  na- 
ture or  from  a  failure  to  properly  guard 
it  or  keep  it  in  repair,  is  or  may  become 
dangerous,  is  under  an  implied  contract 
with  the  city  that  while  such  structure  is 
maintained  upon  the  street  he  will  exercise 
ordinary  care  to  protect  the  public  from 
danger  and  the  city  from  loss;  and  in 
case  of  injury  to  one  using  the  street  by 
reason  of  such  structure  or  the  manner  in 
which  it  is  kept,  the  party  who  thus  ren- 
dered the  street  unsafe  will  be  regarded  as 
the  real  wrongdoer,  and  if  the  city  sus- 
tains loss  through  payment  of  damages  to 
the  person  injured,  he  will  be  held  to  be 
an  indemnitor  of  the  city.  Grand  Forks 
V.  Paulsness,  —  N.  D.  — ,  123  N.  W.  878. 

^   b.  Of  Municipality. 

1.  In  General. 

Necessity  for  notice  of  defect,  see  infra, 
60,  51. 

Liability  over  to  municipality  of  person 
whose  negligence  causes  injury,  see  su- 
pra, 22-24. 

Sufficiency  of  evidence  of  "negligence,  see 
Evidence,  843. 

Suffering  of  weeds  to  grow  along  sidewalk 
as  proximate  cause  of  injury,  see  Proxi- 
mate Cause,  4. 

Question  for  jury  as  to,  see  Trial,  183-186. 


25.  A  city  is  not  bound  to  protect  pe- 
destrians against  extraordinary  or  unlike- 
ly conditions.  Smith  v.  Yankton,  23  S.  D. 
362,  121  N.  W.  848. 

20.  What  constitutes  reasonable  diligence 
on  the  part  of  a  city  to  remove  an  unau- 
thorized dangerous  obstruction  appearing  on 
its  streets  aepends  upon  the  facts  of  each 
case,  and  particularly  on  the  fact  whether 
its  existence  and  dangerous  character  has 
been  known,  or  in  the  exercise  of  reason- 
able supervision  and  diligence  could  have 
been  known  by  the  city  long  enough  to  en- 
able it  to  remove  the  same  before  an  acci- 
dent happens.  Grand  Forks  v.  Allman,  83 
C.  C.  A.  554,  163  Fed.  632. 

27.  A  city  is  required  to  exercise  all  rea- 
sonable supervision,  care  and  precautions 
to  maintain  its  streets  in  a  reasonably  safe 
condition  so  as  to  avoid,  as  far  as  possible, 
injury  to  the  traveling  public,  including 
the  use  of  reasonable  diligence  to  remove 
an  unauthorized  dangerous  obstruction  ap- 
pearing on  the  streets.  Grand  Forks  v. 
Allman,  83  C.  C.  A.  554,  153  Fed.  532. 

[Cited  in  note  in  20  L.R.A.(N.S.)  521, 
553,  581,  582,  708,  on  liability  of  munici- 
pality for  defects  or  obstructions  in 
streets.] 

EzcaTatloaa. 

Direction  of  verdict  on  question  of,  see  Trial, 
277. 

Instructions  as  to,   see  Trial,   406,  407. 

28.  The  degree  of  care  required  of  a  mu- 
nicipality in  excavating  in  a  traveled  way 
is  ordinary  care,  and  what  constitutes  or- 
dinary care  depends  upon  the  circumstances 
of  the  particular  case.  Wells  v.  Libsou, 
—  N.  D.  — ,  128  N.  W.  308. 

20.  in  prosecuting  works  requiring  ex- 
cavations in  the  traveled  street  of  a  city, 
a  municipal  corporation  is  bound  to  do  so 
with  due  regard  to  the  rights  of  travelers  in 
the  vicinity  of  the  excavation,  and  must  use 
such  precautions  as  are  reasonably  neces- 
sary for  the  protection  of  such  travelers. 
Wells  V.  Lisbon,  —  N.  D.  — ,  128  N.  W. 
308. 

30.  Greater  care  is  required  on  the  part 
of  a  municipality  in  a  snowy,  dark,  or 
stormy  night,  than  in  a  clear,  moonlight 
night,  in  guarding  an  excavation  in  the 
street.  Wells  v.  Lisbon,  —  N.  D.  — ,  128 
N.  W.  308. 

2.  Defective  SSdetoalk*. 

Presumption  as  to,  on  appeal,  see  Appeal 

and  Error,  606. 
Presumption  as  to  negligence  of  ofiicers,  see 

Evidence,    121. 
Allegations  as  to,  see  Pleading.  194,  195. 
Question   for   jury   as   to,   see   Trial,   184- 

186. 
Inconsistency  between  general  and  special 

verdict  as  to,  see  Trial,  479. 

31.  Tlic  exercise  of  reasonable  diligence 
by  a  municipality  in  the  care  of  its  side- 
walks is  sufficient  to  discharge  every  ob- 
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ligation  imposed  by  law.     Jones  t.  Sioux 
Falls,  18  S.  D.  477,  101  N.  W.  43. 

32.  A  municipal  corporation  is  only  re- 
quired to  guard  against  such  daugers  in 
its  streets,  which  includes  sidewalks,  as 
can  or  ought  to  be  anticipated  or  foreseen 
in  the  exercise  of  reasonable  prudence  and 
care.  Brantz  v.  Fargo,  —  N.  D.  — ,  27 
L.R.A.(N.S.)   1169,  125  N.  W.  1042. 

33.  A  city  cannot  absolve  itself  from 
the  obligation  and  duty  to  keep  in  repair 
its  sidewalks  by  adopting  and  publishing 
a  resolution  vacating  a  street,  where  the 
sidewalks  are  permitted  to  remain  and  to 
be  used  as  before  the  vacation.  Fritz  t. 
Watertown,  21  S.  D.  280,  111  N.  W.  630. 

34.  A  municipality  is  not  an  insurer 
of  the  pedestrian  against  all  injuries  that 
may  be  sustained  while  traveling  upon  its 
walks.  Jones  v.  Sioux  Falls,  18  S.  D.  477, 
101   N.  W.  43. 

35.  A  municipality  in  constructing  its 
sidewalks  and  connecting  walks  must  take 
into  consideration  climatic  conditions  and 
must  so  construct  its  walks  that  they  will 
be  reasonably  safe  under  all  ordinary  con- 
ditions, but  what  would  be  reasonably  safe 
in  one  municipality  would  not  ncessarily 
be  reasonably  safe  in  another,  nor  will  a 
municipality  be  held  to  the  same  strict 
rule  of  construction  in  different  parts  of 
such  municipality.  Smith  v.  Yankton,  23 
S.  D.  352,   121   N.  W.   848. 

36.  The  construction  of  a  plank  approach, 
which  is  six  feet  in  length,  and  slopes 
ten  inches,  so  as  to  reach  the  level  of  the 
cross-walk  from  the  sidewalk,  is  not  as 
a  matter  of  law  proper  construction,  es- 
pecially where  there  was  evidence  that  it 
was  too  steep  a  pitch  where  the  circum- 
stances would  allow  a  better  one.  Connell 
V.  Canton,  —  S.  D.  — ,  124  N.  W.  839. 

37.  The  failure  of  a  municipal  corpora- 
tion to  guard  or  cover  a  drainage  ditch  or 
gutter  at  a  point  where  it  passed  under  a 
5-foot  sidewalk  which  was  in  good  repair 
is  not  such  negligence  as  will  render  it 
liable  in  damages  for  injuries  to  a  pedes- 
trian caused  by  stepping  from  the  walk 
into  the  ditch,  where  the  ditch  had  been 
constructed  in  the  ordinary  method  for  the 
purpose  of  carrying  off  surface  water  and 
Avas  in  perfect  condition,  although  the 
height  of  the  sidewalk  above'  the  bottom 
of  the  ditch  was  approximately  from  18 
to  24  inches,  since  a  municipal  corpora- 
tion is  only  required  to  guard  against  such 
dangers  in  its  sidewalks  as  can  or  ought 
to  be  anticipated  in  the  exercise  of  rea- 
sonable care,  and  it  cannot  be  said  that  a 
careful  or  prudent  person  would  have  an- 
tieipated  any  danger  to  pedestrains  in 
using  the  walk  at  that  point.  Braatz  v. 
Fargo,  —  N.  D.  — ,  27  L.R.A.(N.S.)  11 C9, 
125  N.  W.   1042. 

Slippery  oondltloB. 

38.  A  city  is  not  liable  for  accidents 
caused  by  the  mere  stipperiness  of  side- 
walks in  no  way  connected  with  a  faulty 
construction  of  such  walks.  Smith  v.  Yank- 
ton, 23  S.  D.  352,  121  N.  W.  848. 


30.  In  an  action  for  injuries  occasioned 
by  falling  on  a  slippery  walk  connecting 
cross  walk  with  sidewalk,  said  walk  being 
on  a  slant,  the  municipalijty  would  not  be 
liable  therefor  unless  the  slant  showed  neg- 
ligence in  such  construction,  which  negli- 
gence consisted  in  not  anticipating  and  pro- 
viding against  a  condition,  which,  accord- 
ing to  natural  laws,  was  certain  to  arise. 
Smith  V.  Yankton,  23  S.  D.  352,  121  N. 
W.  848. 
Concurring  oanaes. 

40.  A  municipality  is  liable  for  damages 
from  an  accident  the  result  of  a  defect  in 
the  sidewalk  and  another  concurrent  cause, 
though  the  latter  is  a  cause  over  which 
the  municipality  has  no  control,  provid- 
ing it  is  a  cause  which  it  should  have  an- 
ticipated and  guarded  against.  Smith  v. 
Yankton,  23  S.  D.  352,  121  N.  W.  848. 

c  Contributory  Negligence. 

Relevancy  of  evidence  as  to,  see  Evidence, 

723. 
Contributory  negligence  in  use  of  street  car 

track,  see  Street  Railways,  II. 
Question   for  jury   as  to,   see   Trial,   187- 

192. 
Direction  of  verdict  on  question  of,  see  Trial, 

277. 

41.  Knowledge  of  the  dangerous  condi- 
tion of  a  highway  imposes  a  duty  upon  a 
traveler  to  exercise  such  care  as  the  cir- 
cumstances demand.  Solberg  v.  Schlosser, 
—  N.  D.  — ,  30  L.R.A.(N.S.)  1111,  127 
N.  W.  91. 

42.  A  pedestrian  has  the  right  to  leave 
the  sidewalk  at  a  point  other  than  on  a 
regular  cross-walk.  Johnson  t.  Fargo,  16 
N.  D.  525,  108  N.  W.  243. 

43.  Plaintiff,  a  professional  nurse,  was 
walking  from  a  hospital  to  the  business 
part  of  town  on  a  main  street,  in  the  even- 
ing of  a  cold  and  stormy  night,  and  was 
injured  by  stepping  into  a  hole  in  the  side- 
walk. She  had  at  least  on  two  occasions 
walked  over  the  sidewalk,  the  last  being 
two  or  three  weeks  before  the  accident,  and 
knew  that  the  sidewalk  was  defective,  but 
had  not  noticed  the  particular  place  where 
the  accident  occurred.  At  the  time  of  the 
accident  she  did  not  think  of  the  defect.  The 
defect  was  not  one  with  whose  existence  and 
exact  location  a  pedestrian  passing  over  it 
infrequently  would  necessarily  and  perman- 
ently charge  her  memory.  Held,  plaintiff 
was  not  guilty  of  contributory  negligence  as 
matter  of  law.  Pyke  v.  Jamestown,  15 
N.  D.  167,  107  N.  W.  369. 

44.  It  is  not  negligence,  as  a  matter  of 
law,  for  a  person  to  drive  upon  a  dan- 
gerous or  defective  highway,  knowing  it 
to  be  such,  unless  the  dangerous  or  de- 
fective condition  is  such  that  a  person  of 
ordinary  prudence  would  not  attempt  to 
drive  over  it.  Solberg  v.  Schlosser,  —  N. 
D.  —   30  L.R.A.(N.S.)   1111.  127  N.  W.  91. 

46.  A  person  is  not  obliged  to  forego  trav- 
eling on  a  highway  because  there  is  a 
defect  in  it,  provided  the  danger  is  not  of 
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auch  a  character  that  a  prudent  man  would 
decline  to  encounter  it,  and  provided  that 
in  doing  so  he  exercises  a  degree  of  care 
and  caution  commensurate  with  the  dan- 
ger. Snee  v.  Clear  Lake  Teleph.  Co.  —  S. 
D.  — ,  123  N.  W.  729. 

46.  Sidewalks  are  constructed  for  peo- 
ple to  walk  on,  and  they  have  a  right  to 
walk  thereon  in  the  most  convenient  route 
to  reach  their  destination,  and,  while  they 
cannot  recklessly  place  themselves  in  dan- 
ger of  accident,  yet,  on  the  other  hand, 
they  are  not  driven  to  forsake  such  walks 
merely  because  there  may  be  some  danger 
in  passing  over  the  same,  and  especially 
when  there  is  no  safer  route  reasonably 
convenient.  Smith  v.  Yankton,  23  S.  D. 
362,  121  N.  W.  848. 

47.  The  care  required  of  a  traveler  in  a 
street  of  a  city  where  excavations  or  other 
obstructions  exist  is  such  as  persons  of 
common  and  reasonable  prudence  ordinarily 
exercise  under  like  circumstances  and  must 
be  proportionate  to  the  increased  danger 
or  other  atmospheric  conditions.  Wells  t. 
Lisbon,  —  N.  D.  — ,  128  N.  W.  308. 

48.  A  person  is  not  guilty  of  contribu- 
tory negligence  in  .running  into  unguard- 
ed obstructions  in  a  highway  early  in  the 
morning  because  of  the  fact  that  he  had 
passed  there  safely  the  evening  before,  it 
being  dark  on  both  occasions.  Pewonka  v. 
Stewart,  13  N.  D.  117,  99  N.  W.  1080. 

49.  In  an  action  against  a  municipality 
for  personal  injuries  caused  by  a  fall  on 
a  slippery  sidewalk,  it  appeared  that  the 
fall  occurred  on  a  wooden  approach  from 
a  sidewalk  to  a  crossing;  that  the  ap- 
proach was  on  a  slant,  and  was  slippery 
from  a  fall  of  snow  and  ice;  that  plain- 
tiff was  familiar  with  the  condition  of  the 
approach  and  her  attention  had  been  di- 
rectly called  to  the  dangerous  condition 
thereof,  and  that  she  attempted  to  pass 
over  the  same  knowing  of  the  danger  there- 
of, believing  that  with  care  she  could  go 
over  with  safety,  but  it  was  shown  that 
several  other  persons  had  passed  down  the 
same  incline  ahead  of  plaintiff  and  to  her 
knowledge,  giving  her  reasonable  cause  to 
believe  that  she  also  could  go  down  with 
safety,  and  there  was  no  evidence  to  show 
that  middle  of  street  was  passable,  or  that 
it  would  have  been  possible  for  plaintiff  to 
have  crossed  the  street  or  taken  any  other 
reasonably  convenient  course  less  danger- 
ous. Held,  plaintiff  was  not  guilty  of  con- 
tributory negligence.  Smith  v.  Yankton, 
23  S.  D.  362,  121  N.  W.  848. 

d.  Notice. 

1.  Of  Defects. 
Question  for  jury  as  to,  see  Trial,  132,  133. 

50.  A  municipality  is  not  liable  to  a  pe- 
destrian for  an  injury  sustained  by  a  fall 
on  a  defective  sidewalk,  where  it  had  no 
actual  notice  of  the  defect,  and  the  undis- 
puted evidence  tends  to  show  that  the  de- 
fect was  not  discoverable  from  mere  obser- 


vation.   Jones  v.  Sioux  Falls,  18  S.  D.  477. 
101  N.  W.  43. 

(Cited  in  note  in  20  L.R.A.(N.S.)    713, 

on  liability  of  municipality  for  defects 

or  obstructions  in  streets.] 

51.  A  municipality  is  not  liable  on  ac- 
count of  dangerous  places  forming  through 
a  storm,  where  the  cause  of  the  danger  is 
not  the  condition  of  the  walk  prior  to  such 
storm,  and  such  municipality  only  becomes 
liable  under  the  above  circumstances  when, 
after  actual  notice  of  the  dangerous  con- 
dition, or  the  lapse  of  such  time  as  will 
cause  notice  to  be  imputed  to  it,  it  al- 
lows the  dangerous  condition  to  remain. 
Smith  V.  Yankton,  23  S.  D.  352,  121  N. 
W.   848. 

2.  Of  Injury  and  Claim. 

Admissibility  of,  in  evidence,  see  Evidence. 
378. 

52.  A  notice  of  injury  on  a  street  or 
sidewalk  of  a  city,  provided  for  by  N.  D. 
Rev.  Codes  1899,  §  2172,  presented  to  the 
proper  city  officials  is  not  insufficient  or 
fatally  misleading  when  it  describes  the 
place  of  injury  as  about  thirty  feet  from 
a  fixed  point,  when  it  is  only  twenty-four 
teet  therefrom,  .folmson  y.  fargo,  15  N. 
D.  625,   108  N.  W.  243. 

[Cited  in  note  in  20  L.R.A.(N.S.)  768, 
759,  on  notice  of  claim  and  cause  of 
injury  on  defective  street  or  sidewalk.] 

53.  The  filing  with  the  auditor  of  a  claim 
for  personal  injuries  received  on  a  defec- 
tive street  within  sixty  days  after  the  in- 
jury is  a  sufficient  presentment  of  the 
clain^,  under  N.  D.  Rev.  Codes,  1899,  §  2172, 
requiring  as  a  condition  precedent  to  an 
action  for  injuries  that  the  claim  shall, 
within  sixty  days,  be  presented  to  the  "may- 
or and  common  council."  Grand  Forks  v. 
Allman,  83  C.  C.  A.  664,  163  Fed.  632. 

54.  Plaintiff  in  filing  a  notice  of  claim 
for  injuries,  with  the  city  auditor  under 
the  provisions  of  N.  D.  Rev.  Codes,  §§  2703 
and  2704,  sufficiently  complied  therewith 
although  but  one  paper  was  filed  where  such 
notice  contained  all  the  information  re- 
quired by  both  sections.  Wells  v.  Lisbon, 
—  N.  D.  — ,  128  N.  W.  308. 


VI.   DlSCONTimTANCE ;    AbaNDONHENT. 

Burden  of  proof  as  to,  see  Evidence,  99. 

65.  A  highway  cannot  be  vacated  by  a 
city  as  to  that  part  which  lies  beyond  its 
limits.  Lowe  v.  East  Sioux  Falls  Quarry 
Co.  —  S.  D.  — ,  126  N.  W.  609. 

66.  It  seems  that  opening  a  highway, 
that  is  not  a  substitute  for  an  existing 
one,  will  work  nothing  towards  the  aban- 
donment of  the  existing  one.  Lowe  v.  East 
Sioux  Falls  Quarry  Co.  —  S.  D.  — ,  126 
N.   W.   609. 

57.  Abandonment  of  a  highway  was  not 
shown    where    there    were    deviations    be- 
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cause  of  impassible  places  and  an  attempt- 
ed establishment  of  a  substitute  road  by  ^ 
city,  the  locus  being  outside  of  the  city  lim- 
its, and  the  substituted  road  not  exactly 
located  by  the  evidence.  Lowe  t.  East 
Sioux  Falls  Quarry  Co.  —  S.  D.  — ,  126 
N.  W.  609. 


VII.  EorroBiAi.  Notes. 

Right  to  go  on  land  adjoining  impassable 
highway.  54  Am.  Dec.  732. 

IdAbility  of  highway  offleers. 

LiabilitT  of  road  officers  for  injuries  due 
to  neglect  of  duty.  83  Am.  Dec.  563. 

Personal  liability  of  highway  officers  for 
acts  in  excess  of  authority. 

13  L.R.A.(N.S.)  233. 
Eatabllsl^inent. 

Highways  by  user.      57  Am.  St.  Rep.  744. 

Power  to  lay  out  streets  across  railway 
property.  24  L.R.A.(N.S.)   1213. 

Establishment  of  highways  over  public 
land  subsequent  to  entry  1^  one  who  has 
not  perfected  title.      24  L.R.A.(N.S.)  764. 

Fraud  in  highway  proceedings  as  de- 
fense to  proceedings  to  acquire  property 
for  purpose.  7  L.R.A.(N.S.)    639. 

Damage  to  abutting  owner  by  first  grad- 
ing and  improvement  of  street. 

7  L.R.A.(N.S.)    108. 
Right  of  owner  of  easement  of  way  to 

compensation  upon  its  change  into  public 
highway.  2   L.R.A.(N.S.)    598. 

Right  to  extend  highway  into  navigable 
water.  15  L.R.A.(N.S.)   1170. 

Rights  and  remedies  of  person  over  whose 
land  highway  has  been  established. 

28    Am.    Dee.    303. 
Title;  eaaement;  use;   obstraotlon. 

Rights,  obligations,  and  remedies  of  per- 
sons over  whose  land  a  highway  runs. 

101  Am.  St.  Rep.  103. 

Easements  of  light  and  air  in  streets. 

41  Am.  St.  Rep.  324. 

Whether  public  easement  in  street  fol- 
lows recession  of  shore  line. 

22  L.R.A.(N.S.)   593. 

Power  of  municipality  as  against  abut- 
ting owner  to  devote  street  or  portion  there- 
of to  private  purposes.  22  L.R.A.(N.S.)  530. 

Right  of  municipality  without  express 
power  to  permit  private  overhead  bridge 
across  street.  23  L.R.A.(N.S.)  158. 

Power  of  municipality  to  permit  abutting 

owners    to    extend    structures    into    street. 

28  L.R.A.(N.S.)   375. 

Right  of  abutting  owner  to  extend  steps 
into  street.  24  L.R.A.(N.S.)   193. 

Right  of  abutter  to  change  conditions  in 
surface  of  street  or  highway. 

16  L.R.A.(N.S.)  1038. 

Right  to  mineral  under  surface  of  street 
or  highway  where  fee  is  in  public. 

8  L.R.A.(N.S.)  422. 
Right  of  municipality  to  take  soil  or  min- 
eral from  highway.    12  L.R.A.(N.S.)   1164. 

Right  of  abutter  to  join  land  to  street 
by  driveway  or  walk. 

30  L.R.A.(N.S.)  1074. 


Right  of  fee  owner  to  make  underground 

use  of  highway.  13  L.R.A.(N.S.)  905. 

Power   of   municipality   to  exact   fee   or 

rental  for  vaults  or  area  ways  in  street. 

31  L.R.A.(N.S.)  868. 

Proper  remedy  to  make  available  street 

franchise  as  against  municipalitv. 

6  L.R.A.(N.S.)    782. 

Right   of  municipality   to   place   polling 

booth  in  street.  4  L.R.A.(N.S.)  571. 

Municipal    declaration    of    forfeiture    of 

street  franchise  or  privilege  for  breach  of 

conditions    as    a    judicial     determination. 

4  L.R.A.(N.S.)  321. 

Power  of  municipality  to  grant  or  lease 

space  on  street  or  sidewalk. 

25   L.R.A.(N.S.)    400. 
Hitching    posts    or    stepping    blocks    in 
streets    as   unlawful    obstructions    or    nui- 
sances. 31  L.R.A.(N.S.)  863. 
Power  of  municipality  to  compel  removal 
of  awnings  or  signs  encroaching  on  streets. 
20  L.R.A.(N.S.)   146. 
Grant  of  right  to  use  streets,  etc.,  for 
advertising.  9  L.R.A.(N.S.)    455. 
Interference  with  wires  of  public-service 
corporation  in  moving  house  along  street. 
U  L.R.A.(N.S.)  448. 
Right  to  require  underground  telegraph 
or  telephone  wires.        14  L.R.A.(N.S.)  654. 
Right  under  general   authority  to  enter 
upon,    to    place    electric    conduits    under 
streets.  9  L.R.A.(N.S.)  404. 
Obstruction  of  highway. 

14  Am.  St.  Rep.  429. 
Private  person's  right  to  occupy  or  ob- 
struct public  street.        1  Am.  St.  Rep.  840. 
Purposes  for  which  highways  may  not  be 
used.  131  Am.  St.  Rep.  532. 

Grant  by  city  of  right  to  use  streets  and 
sidewalks  for  private  purpose. 

125  Am.  St.  Rep.  344. 
Obstructions   in   highway,   hindering   ac- 
cess to  property,  as  entitling  owner  to  main- 
tain action  for  damages  or  abatement. 

8L.R.A.(N.S.)  227. 
Temporary  obstructions  in  street  for  pur- 
pose of  loading  or  unloading. 

24  L.R.A.(N.S.)  97. 
Obstruction  in  highway  preventing  direct 
access  to  property  as  special  injury  entitling 
owner  to  action  for  damages  or  abatement 
21  L.R.A.(N.S.)   75. 
Right  of  one  prevented  by  unlawful  ob- 
struction from  using  highway  to  maintain 
action.  28  L.R.A.(X.S.)    1053. 

Municipal    power    to    authorize    railroad 
in  streets.  67  Am.  Dec.  201. 

Power   of  state   or  municipality   to   au- 
thorize railroad  in  street. 

12  Am.  St.  Rep.  293. 
Right  of  municipality  to  resist  by  force 
unauthorized  use  of  street  by  railroad  or 
street  railway.  15  L.R.A.(N.S.)  1269. 

Power  of  municipality  to  require  rail- 
road to  repair  highway  at  overhead  or  un- 
derground crossing.  18  L.R.A.(N.S.)  915. 
Power  to  compel  railroad  to  establish  or 
maintain  overhead  or  underground  cross- 
ing of  subsequently  opened  highway. 

28  L.R.A.(N.S.)   298. 
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Preventive  remedy  of  nonconsenting  abut- 
ting owner  where  use  of  highway  for  street 
railway  authorized  by  public. 

28  L.R.A.(N.S.)  1082. 

Rights  of  abutting  owner  as  affected  by 
track  close  to  sidewalk. 

1  L.R.A.(N.S.)    081. 

Liability  of  successor  of  railroad  com- 
pany for  damages  from  construction  of  road 
in  street.  16  L.R_ai.(N.S.)  874. 

Remedy  of  abutting  owner  as  affected 
by  consent  to  construction  of  track  in 
street  or  highway.         7  L.R.A.(N.S.)   001. 

Act  of  third  person  as  excuse  to  rail- 
road blocking  crossing.  23  L.R.A.(N.S.)  350. 

Parking  cars  or  making  up  trains  within 
city  limits.  20  L.R.A.  ( N.S. )   643. 

Right  of  municipality  to  cut  or  trim 
trees  within  highway.  31  L.R.A.(N.S.)  051. 

Right  of  municipality  to  cut  or  trim 
trees  within  highway.  20  L.R.A.(N.S.)  800. 

Liability  to  abutter  for  mutilating  trees 
in  highway  by  putting  up  poles  or  wires. 
12    L.Rji.(N.S.)     1126;    30    L.R.A.(N.S.) 
1084. 
ImproTeatent. 

Right  to  compel  labor  on  highways. 

74  Am.  St.  Rep.  667. 

Municipal  liability  for  change  of  street 
grade.  30  Am.  St.  Rep.  835. 

Right  of  abutting  owner  to  prevent  con- 
struction of  sidewalk.  13  L.R.A.(N.S.)  1110. 
LlAltUitT  for  defeota  »ad  oltstrvotlons 
generally. 

Liability  for  defects  in  streets. 

17  Am.  St.  Rep.  735. 

Liability  of  highway  contractor  for  dan- 
gerous conditions  where  municipality,  coun- 
ty, or  town  not  liable.  27  L.R.A.(N.S.)  1000. 

Duty  as  to  entrances  to  building  on  street 
with  ascending  grades. 

22  L.R.A.(N.S.)   730. 

Liability  for  falling  of  object  suspended 
over  street. 
12  L.R.A.(N.8.)   721;  24  L.R.A.(N.S.)  130. 

Liability  for  placing  near  highway  object 
likely  to  frighten  horse. 

12   L.R.A.(N.S.)    1152. 

Duty  towards  children  with  respect  to 
obstructions  or  defects  in  street. 

6  L.R.A.(N.S.)    005., 

Duty  to  guard  drainage  ditch  along  side- 
walk. 27  L.R.A.(N.S.)   1160. 

Liability  for  injuries  from  excavation  at 
roadside.  70  Am.  Dec.  702. 

Duty  to  trespasser  as  to  excavations  on 
uninclosed  land  near  highway. 

5  L.R.A.(N.S.)  733. 

Liability  for  failure  to  guard  opening  in 
sidewalk  'for  commercial  purposes,  while 
in  use  by  third  person.  11  L.R.A.(N.S.)  993. 

Liability  of  street  railroad  for  defect  in 
track  or  street.  15  L.R.A.(N.S.)   840. 

UabUity  of  abnttlns  owner  for  in- 
juries. 

Liability  of  property  owner  for  neglect 
to  repair   streets.  63  Am.   Dec.   355. 

Liability  of  property  owners  to  persons 
injured  bv  nonrepair  of  streets. 

115  Am.  St.  Rep.  993. 

Liability  of  owner  or  occupant  of  abut- 


ting premises  to  one  injured  by  reason  ot 
noncompliance  with  statute  or  ordinance 
requiring  removal  of  snow  or  ice. 

6  LJLA.(N.S.)   616. 

Liability  of  abutting  owner  for  injury  to 
pedestrain  by  refuse  on  sidewalk. 

20    L.R.A.(N.S.)     707. 

Liability  of  abutting  owner  for  injury 
by  ice  from  water  turned  across  walk. 

28  L.R.A.(N.S.)   200. 

Liability  of  abutting  owner  for  injury 
by  ice  formed  from  waUr  artificially  turned 
across  walk.  9  L.R.A.(N.S.)   698. 

Right  of  municipality  to  indemnity  from 
owner  or  occupant  of  abutting  property  for 
damages  recovered  for  defect  in  street. 

12  L.R.A.(N.S.)   049. 
UaltUlty  of  mnnlelpallty  for  Injuries. 

Liability  of  townships  for  defects  in  high- 
way. 13  L.R.A.(JJ.S.)  1210. 

Liability  of  cities  for  neglect  to  repair 
streets.  63  Am.  Dec.  350. 

Liability  of  municipality  for  defects  or 
obstructions  in  streets.  20  L.R.A.(N.S.)  513. 

Municipal  liability  to  persons  injured  by 
defects  in,  or  want  of  repair  of  streets. 

103  Am.  St.  Rep.  258. 

Municipal  liability  for  latent  defects  in 
streeU.  2   L.R.A.(M.S.)    159. 

Duty  to  make  streets  and  highwavs  safe 
for  bicycles.  23  L.R.A.(N.S.)  543. 

Liability  of  municipality  for  permitting 
obstructions  in  streets 

10  L.R.A.(N.S.)  507. 

Duty  of  municipality  to  guard  building 
material  in  street.       3  L.R.A.(N.S.)    386. 

Liability  of  municipality  for  injuries  to 
travelers,  caused  by  persons  using  space 
under  street.  61   L.R.A.  583. 

Liability  of  municipality  permitting  ruts 
in  highways.  9  L.R.A.(N.8.)  1266. 

Duty  of  municipality  as  to  condition  of 
rural  highway  within  its  limits. 

29   L.R.A.(N.S.)    823. 

Duty  to  light  streets. 

13  L.R.A.(N.S.)  1166. 

Power  of  municipality  to  regulate  hitch- 
ing of  horses   in   streets. 

11    L.R.A.(N.S.)    1080. 

Duty  of  town  or  municipality  to  provide 
barriers  to  protect  traveler  from  obstruc- 
tions outside   highway. 

20   L.R.A.(N.S.)    980. 

What  municipal  corporations  are  answer- 
able for  injuries  due  to  defects  in  streets 
and  other  public  places. 

108  Am.  St.  Rep.  137. 

Liability  of  municipality  for  injuries 
from  smooth,  level  ice  or  snow  on  sidewalk 
not  otherwise  defective. 

7  L.R.A.(N.S.)    933. 

Liability  of  municipality  for  freezing  of 
water  accumulated  on  walk  by  reason  of 
artificial  conditions.     20  L.R.A.(N.S.)   201. 

Municipal  liability  for  injuries  from  un- 
evenness  in  walk.        20  L.R.A.(N.S.)   180. 

Liability    of    municipality    for    opening 

maintained  in  sidewalk  by  abutting  owner. 

7  L.R.A.(N.S.)    424. 

Liability    of    miuicipality    for    injuries 
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from  rongh  or  uneven  ice  or  snow  on  street 
or  sidewalk  not  otherwise  defective. 

13  L.R.A.(N.S.)  1106. 

Municipal  liability  for  injury  to  drunken 
person  by  defect  In  street. 

z  L.R.A.(N.S.)  481. 

Municipal  liability  for  injuries  due  to 
fright  of  horse  at  objects  or  defects  in 
streets.  08  Am.  Dec.  608. 

Liability  of  municipality  for  injury  to 
person  or  property  of  one  whose  horse  is 
frightened  without  fault  of  either  upon  de- 
fective highway.  8  L.R.A.(N.S.)  77;  29 
L.R.A.(N.S.)   199. 

Applicability  of  rule  requiring  notice  as 
condition  of  municipal  liability  for  personal 
injury  on  street,  in  case  of  injury  to  mu- 
nicipal employee.         28  L.R.A.(N.S.)    633. 

Validity  of  requirement  of  written  notice 
of  defect  as  condition  of  municipal  liability 
for  defective  highway. 

11  L.R.A.(N.S.)   391. 
Ooatsib«tovy  nesUceaee  oC  person  ia> 
Jnred. 

Care  required  from  one  of  defective  sight, 
in  using  streets.  14  L.R.A.(N.S.)    648. 

Negligence  in  attempting  to  cross,  after 
dark,  defective  or  obstructed  street. 

16  L.R.A.(N.S.)   459. 
Contributory  negligence  as  affecting  mu- 
nicipal   liability    for   defects    and   obstruc- 
tions in  streets.             21  L.R.A.(N.S.)  614. 

Duty   of   pedestrian   on   public   street  to 
avoid  passing  teams.      19  L.R.A.  (N.S.)  161. 
Justification  for  walking  in  roadway. 

11  l!r.A.(N.S.)  1114. 
Negligence  in  falling  on  uneven  sidewalk. 

17  L.R.A.(N.8.)    196. 
Vaemtlom;  abandonBieiit;  reTerslon. 

Vacation  of  street. 

46  Am.  St.  Rep.  493. 
Right   of   property   owner   whose    access 
from  one  direction  is  shut  off  or  interfered 
with  by  closing  of  street. 

2  L.R.A.(N.S.)  269. 
Right  of  landowner  to  damaees  for  ob- 
struction of  street  or  highway  by  railroad 
not  adjacent  to  property. 

9  L.R.A.(N.S.)  426. 

Right   of   property   owner   whose   access 

from  one   direction   is  interfered  with   by 

closing  of  street.         30  L.R.A.(N.S.)    637. 

Effect  of  city's  permitting  use  of  street 

by   railroad    so   as   practically   to    exclude 

public,  to  cause  its  reversion  to  fee  owners. 

11  L.R.A.(N.S.)  689. 
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HOU>INO  OVER. 

By  officer,  see  Officers,  L  d. 
»«» 
aOUDAT. 

Editvrial  mote. 

Court  business  on  legal  holiday. 

10  L.R.A.(N.S.)   701. 


L  The  Exemption  Genebaixt. 

a.  V/Ko  May  Claim. 

b.  In  V/hat  Property;  Smtent  of. 

c.  Eitabliahment  of. 
n.  Loss;   Abandonment. 

III.  Alienation;  Encumbrance;  Trans- 
mission. 

a.  Bale  or  Conveyance. 

b.  ifortgage. 

e.  Other  Liens. 

d.  Tranamission  in  Case  of  Death. 
TV.  Effect  of  Divorce. 

V.  Editorial  Notes. 

Prejudicial  error  in  admission  of  evidence 
as  to,  see  Appeal  and  Error,  921-923. 

Effect  of  provisions  for  protection  of  home- 
stead claimants  on  equitable  doctrine 
of  estoppel,  see  Estoppel,  9. 

Presumption  as  to,  see  Evidence,  193. 

License  to  cut  timber  on,  see  License,  2. 

Liability  of  tenant  for  life  for  improve- 
ments on,  see  Life  Tenants. 

Partition  of,  see  Partition,  1,  3. 

Necessity  of  alleging  facts  entitling  claim- 
ant to,  see  Pleading,  5. 

On  public  lands,  see  Public  Lands,  IIL 


I.  The  Exemption  Genesaixt. 

a.  Who  May  Claim. 

Right  of  divorced  wife  to  claim,  see  infra, 

39. 
Liberal    construction    of   statute   declaring 

exemption,  see  Statutes,  92. 

1.  Under  the  Constitution  and  laws  of 
North  Dakota,  the  husband,  as  the  head  of 
the  family,  is  entitled  to  claim  the  home- 
stead as  exempt  frofn  execution  sale,  al- 
though the  fee  of  the  property  is  vested  in 
his  wife.  Bremseth  v.  Olson,  16  N.  D.  242, 
13  L.R.A.(N.S.)  170,  112  N.  W.  1056,  14 
A.  &  E.  Ann.  Cas.  1155. 

2.  The  homestead  exemption  is  declared 
in  favor  of  the  head  of  the  family  in  a  rep- 
resentative capacity,  and  is  not  intended 
only  for  the  Mnefit  of  the  individual  who 
stands  nominally  in  that  relation,  but  for 
the  protection  and  preservation  of  the  home 
for  the  benefit  of  the  family  as  a  whole. 
Dieter  v.  Fraine,  —  N.  D.  — ,  128  N.  W. 
684. 

3.  A  wife  may  claim  the  homestead  ex- 
emption though  the  husband  is  living  tem- 
porarily away  and  not  deserting,  if  she  is 
the  head  of  the  family  at  the  time.  Dieter 
v.  Fraine,  —  N.  D.  — ,  128  N.  W.  684. 

4.  By  N.  D.  Rev.  Codes  1905,  §  5049,  the 
homestead  of  every  head  of  a  family,  not 
exceeding  a  certain  value  and  a  designated 
extent  of  territory,  is  made  exempt  from 
judgment  lien  and  from  execution  or  forced 
sale,  except  as  otherwise  specially  provided, 
and  by  S  5070  the  phrase  "head  of  a  fam- 
ily" is  defined  to  mean:  "(1)  The  husband 
or  wife  when  the  claimant  is  a  married 
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person.  ...  (2)  Every  person  who  hms 
residing  on  the  premises  with  him  or  her 
and  under  his  or  her  care  and  maintenance, 
either:  (a)  His  or  her  child  or  the  child 
of  his  or  her  deceased  wife  or  husband 
whether  by  birth  or  adoption,  (b)  A  minor 
brother  or  sister  or  the  minor  child  of  a 
deceased  brother  or  sister,  (c)  A  father, 
mother,  grandfather  or  grandmother,  (d) 
The  father  or  mother,  grandfather  or  grand- 
mother of  a  deceased  husband  or  wife,  (e) 
An  unmarried  sister  or  any  other  relatives 
mentioned  in  this  section  who  have  attained 
the  age  of  majority  and  are  unable  to  take 
care  of  or  support  themselves."  Held,  that 
a  divorced  husband  who,  by  the  decree  of 
divorce,  lias  been  deprived  of  the  custody 
of  his  minor  children,  and  who,  by  such  de- 
cree, is  required  to  pay  to  the  mother  a 
stated  sum  for  the  support  and  education 
of  such  children,  which  allowance  is,  by  the 
decree,  made  a  lien  upon  the  real  property 
theretofore  used  as  the  homestead,  is  tnere- 
after  no  longer  the  head  of  a  family,  and  is 
not  entitled  to  a  homestead  exemption  when 
he  does  not  have  residing  on  the  premises 
with  him  and  under  his  care  and  mainte- 
nance one  or  more  of  the  persons  mentioned 
in  nubd.  2,  §  5070,  aforesaid.  Holcomb  v. 
HoL'omb,  18  N.  D.  661,  120  N.  W.  547. 

b.  In  What  Property;  Extent  of. 

Necessity  that  decree  establishing  home- 
stead estate  show  amount  of  excess,  see 
Judgment,  17. 

See  also  infra,  35,  36. 

5.  N.  D.  Rev.  Codes  1899,  §  3605,  is  not 
to  be  construed  as  a  definition  of  the  term 
"homestead,"  but  as  a  definition  and  limi- 
tation of  the  homestead  exemption.  Cal- 
mer V.  Calmer,  16  N.  D.  120,  106  N.  W.  684. 

6.  Homestead  rights  in  farm  property  are 
not  affected  by  the  fact  that  such  property 
was  platted  as  a  town  site,  where  such 
plat  was  vacated  before  the  homestead 
rights  attached.  Nichols  &  S.  Co.  v.  Cun- 
ningham, 16  S.  D.  475,  94  N.  W.  389. 

7.  To  the  extent  that  an  indivisible  home- 
stead exceeds  $5,000  in  value  it  may  be 
subjected  to  the  payment  of  the  debts  of 
the  deceased,  but  not  until  all  other  avail- 
able assets  of  the  estate  are  exhausted. 
Calmer  v.  Calmer,  15  N.  D.  120,  106  N.  W. 
684. 

8.  A  wife,  claiming  a  homestead  under 
her  husband's  contract  for  the  purchase  of 
land,  has  no  greater  rights  to  such  land 
as  a  homestead  than  her  husband  would 
have  under  such  contract.  A  husband  can- 
not demand  a  deed  of  such  land  without 
compliance  with  the  contract,  nor  can  a 
wife  demand  a  deed  of  such  land  until  she 
has  tendered  performance  of  the  terms  of 
such  contract,  where  the  husband  has  aban- 
doned the  contract  and  the  land.  Helgcbve 
V.  Damnien,  13  N.  D.  167,  100  N.  W.  24"5. 

9.  A  person  residing  on  land,  and  claim- 
ing it  as  a  homestead,  under  an  oral  con- 
tract for  its  purchase  on  specified  terms, 
and  failing  to  fulfil  such  terms,  and  hav- 
ing   abandoned    the   contract   under   which 


he  holds  such  homestead,  cannot  claim  a 
homestead  in  the  land  after  the  abandon- 
ment of  such  contract.  Helgebye  v.  Dam- 
men,  13  N.  D.  167,  100  N.  W.  245. 

10.  A  homestead  may  be  claimed  on  land 
resided  upon,  when  the  right  to  residence 
upon  such  land  is  based  on  an  oral  contract 
for  the  purchase  of  such  land,  followed  by 
occupancy  under  such  contract,  and  part 
performance  thereof.  Helgebve  v.  Dammen, 
13  N.  D.  167,  100  N.  W.  246. 

c.  Establithment  of. 

Necessity  that  judgment  show  amount  of 
excess  and  that  property  is  indivisible, 
see  Judgment,  17. 

11.  In  determining  the  value  of  the  home- 
stead for  the  purpose  of  ascertaining  and 
selecting  therefrom  the  homestead  exemp- 
tion or  estate,  the  amount  of  existing  mort- 
gages or  liens  thereon  cannot  be  deducted 
from  the  value  of  the  property.  Calmer  v. 
Calmer,  15  N.  D.  120,  106  N.  W.  684. 


II.  Loss;  Abandonment. 

Admissibility  of  homesteader's  declarations 
as  to  intent,   see  Evidence,  604. 

Evidence  as  to  intent  to  abandon  homestead, 
see  Evidence,  677. 

Sufficiency  of  evidence  of  intention  to  aban- 
don, see  Evidence,  875. 

12.  The  homestead  exemption  is  not  pre- 
sumed to  be  waived  by  the  failure  or  neglect 
of  the  head  of  the  family  to  expressly  claim 
it.  Dieter  v.  Fraine,  —  N.  D.  — ,  128  N. 
W.  684. 

13.  Residence  upon  land  is  essential  to 
the  claiming  of  a  homestead  as  exempt,  but 
temporary  absence  therefrom  will  not  defeat 
the  right.  Smith  v.  Spaflord,  16  N.  D.  208, 
112  N.  W.  965. 

14.  Although  it  is  not  necessary  for  a 
man  to  go  into  actual  possession  of  his  home- 
stead immediately  upon  his  marriage  to 
save  it  from  the  claims  of  creditors,  he 
must,  if  he  goes  to  housekeeping  after  mar- 
riage do  so  upon  the  homestead  or,  if  it 
is  not  then  ready  for  occupancy,  he  must 
proceed  promptly  to  prepare  it  for  occu- 
pancy, although  he  may  in  the  meantime 
take  up  temporary  quarters  elsewhere.  Re 
Malloy,  179  Fed.  942. 

15.  A  homestead  acquired  on.  160  acres  of 
land  by  a  bachelor  who  resides  thereon  for 
three  months  after  making  final  proof  can- 
not be  held  exempt  as  a  homestead  from  lia- 
bility for  his  debts,  because  of  his  mere 
mental  intent  to  take  possession  of  it  as 
a  homestead  at  some  time  in  the  future, 
where,  for  five  or  six  months  after  his  mar- 
riage, he  resides  elsewhere  and  does'  noth- 
ing  towards  preparing  the  homestead  for 
occupancy  other  than  leaving  therein  the 
furniture  used  bv  him  before  his  marriage. 
Re  Malloy,  179  Fed.  942. 

16.  A  wife's  homestead  rights  in  land  of 
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which  her  husband  has  merely  an  equitable 
title  under  an  executory  contract  for  the 
purchase  thereof  are  no  greater  than,  and 
are  dependent  upon,  the  rights  of  her  hus- 
band under  the  contract.  If  the  husband's 
equitable  estate  becomes  forfeited  or  other- 
tvise  extinguished,  the  homestead  right  is 
ilso  extinguished.  Ferris  t.  Jensen,  16  N. 
D.  462,  114  N.  W.  372. 
Abandonment. 

Right  of  divorced  wife  in  abandoned  home- 
stead, see  infra,  39. 
Right   of   creditors   where   husband   leaves 
family  in  occupancy  of  homestead,  see 
Fraud  and  Fraudulent  Conveyances,  34. 

17.  A  removal  from  the  homestead,  with 
the  intention  to  abandon  the  same  as  a 
homestead,  defeats  the  homestead  exemp- 
tion after  creditors'  rights  have  intervened. 
Smith  T.  Spafford,  16  N.  D.  208,  112  N.  W. 
065. 

18.  Plaintiffs  occupied,  land,  and  farmed 
the  same  for  several  years,  but  failed  to 
comply  with  a  contract  of  purchase  in  any 
material  respect,  and,  having  become  help- 
lessly in  debt  and  unable  to  perform  his 
part  of  the  contract,  the  husband  early  in 
1903  without  his  wife  joining  with  him, 
negotiated  a  sale  of  his  equity  therein  to 
defendant  J,  and  sold  and  disposed  of  all 
his  personal  property,  and  shortly  there- 
after yielded  possession  of  the  premises  to 
J.,  both  plaintiffs  voluntarily  removing 
from  the  land.  Held,  that  such  facts  con- 
stituted an  abandonment  of  the  contract 
and  of  their  homestead  rights  in  the  land. 
Ferris  v.  Jensen.  16  N.  D.  462,  114  N.  W. 
372. 


III.  Alienation;    Encdmbrarce;    Tbans- 

IIISSION. 

\ 
a.  Sale  or  Conveyance. 

Deed  signed  by  one  spouse  as  color  of  title, 
see  Adverse  Possession,  24. 

Failure  of  wife  to  join  in  contract  with 
broker  for  sale  of,  see  Brokers,  17. 

Impairment  of  obligation  of  contract  by 
requiring  signatures  of  both  spouses, 
see  Contracts,  196. 

Transfer  of  homestead  as  fraud  on  credit- 
ors, see  Fraud  and  Fraudulent  Convey- 
ances, II.  e. 

Necessity  of  wife's  assent  to  dedication  of 
road  over  homestead,  see  Dedication,  3. 

Estoppel  to  deny  validity  of  oral  agree- 
ment to  sell,  see  Estoppel,  51,  52. 

Estoppel  to  deny  validity  of  conveyance, 
see  Estoppel,  75. 

Burden  of  proving  wife's  consent  to  dedi- 
cation of  road  over  homestead,  see  Evi- 
dence, 65. 

19.  The  right  of  individual  conveyance 
of  land  can  be  waived,  and,  when  the  owner 
of  lard  acquiesces  in  its  dedication  as  a 
homestfad.  it  becomes  subject  to  existing 
laws  rcrulating  its  convevance.  Garr,  S.  & 
Co.  V.  Collin,  15  N.  D.  622,  110  N.  W.  81. 


20.  A  contract  to  convey  a  homestead 
made  by  the  hiuband  alone  is  without  valid- 
ity, and  damages  cannot  be  recovered 
against  him  for  its  breach.  Silander  v. 
Gronna,  15  N.  D.  552,  125  Am.  St.  Rep. 
616,  108  N.  W.  544. 

21.  The  homestead  of  a  married  person 
cannot  be  conveyed  or  incumbered,  unless 
the  instrument  by  which  it  is  conveyed  or 
incumbered  is  executed  and  acknowledged 
by  both  husband  and  wife.  Helgebye  v. 
Dammen,  13  N.  D.  167,  100  N.  W.  245. 

22.  A  deed  conveying  the  homestead, 
which  was  not  signed  by  the  wife  of  the 
owner,  is  void,  though  the  property  con- 
veyed was  used  as  partnership  property, 
where  the  articles  of  co-partnership  were 
entered  into  while  the  land  was  still  pub- 
lic land  and  upon  which  one  of  the  part- 
ners was  a  pre-emption  settler.  Ford  v. 
Ford,  —  S.  D.  — ,  124  N.  W.  1108. 

23.  Where  the  grantor  and  wife  estab- 
lished their  residence  upon  public  land 
which  he  had  pre-empted,  nearly  a  year 
prior  to  the  making  of  final  proof,  and  they 
were  still  residing  upon  the  land  when  such 
proof  was  made,  the  homestead  right  under 
the  territorial  law  attached  immediately 
upon  making  the  proof,  so  that  a  convey- 
ance made  thereafter,  while  they  continued 
to  reside  thereon,  signed  by  the  husband 
only,  is  void,  though  made  l>iefore  patent  is 
issued  Ford  v.  Ford,  —  S.  D.  — ,  124  N. 
W.  1108. 

Judicial  sale. 
See  also  Judicial  Sale,  0. 
Liability  for  wrongful  sale,  see  Levy  and 
Seizure,  10. 

24.  The  sale  by  a  sheriff,  under  e.Yecu- 
tion,  of  real  estate  which  is  exempt  as  a 
homestead,  conveys  no  estate  or  title  to 
the  purchaser.  Johnson  v.  Twichell,  13  N. 
D.  426,  101  N.  W.  318. 

Iiease. 

25.  Where  the  twenty  acres  leased  was 
part  of  the  government  quarter  section, 
upon  which  the  dwelling  was  located,  but 
did  not  include  such  dwelling,  and  the  lessor 
had  enough  other  land  contiguous  to  the 
dwelling  out  of  which  to  select  the  home- 
stead, a  life-lease  of  the  twenty  acres  was 
not  void  becpuse  not  signed  by  the  wife. 
Wegner  v.  Lubenow,  12  N.  D.  95,  95  N.  W. 
442. 

[Cited  in  note  in  95  Am.  St.  Rep.  927, 
on  effect  of  conveyance  or  encumbrance 
of  homestead  by  one  spouse  only.] 

b.  Mortgage. 

Power  of  husband  to  prevent  limitations 
from  running  on  mortgage,  see  Limita- 
tion of  Actions,  84. 

Release  of  portion  of  homestead  from  mort- 
gage, see  Mortgage,  62. 

Wife  as  husband's  surety  in,  see  Principal 
and  Surety,  1. 

26.  A  mortgage  of  a  homestead  by  a  mar 
ried  man,  his  wife  not  joining,  is  absolutely 
void.  Justice  v.  Souder,  —  N.  D.  — ,  12.'» 
N.  W.  1029. 
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27.  By  operation  of  N.  D.  Rev.  Codes 
1905,  g  5054,  all  defenses  based  upon  home- 
stead rights  in  property  previously  con- 
veyed or  incumbered  were  barred  on  Janu- 
ary 1,  1006,  and  thereafter  such  a  claim 
is  not  available  to  the  original  owner  or 
one  claiming  under  him.  Justice  t.  Souder, 
—  N.  D.  — ,  125  N.  W.  1029. 
Pnrohaae  on  foreolosnre. 

28.  A  divorced  wife  seeking  to  impress 
the  homestead  with  an  attachment  lien  to 
satisfy  the  judgment  in  the  divorce  proceed- 
ings is  not  asserting  a  homestead  right  but 
the  rights  of  a  judgment  creditor  and  hence 
stands  in  no  better  relation  to  one  who 
has  purchased  the  land  on  foreclosure  sale 
than  does  her  late  husband.  Justice  v. 
Souder,  —  N.  D.  — ,  125  N.  W.  1028. 

29.  The  equities  are  strongly  in  favor  of 
the  purchaser  at  foreclosure  sale  under  a 
mortgage  of  a  homestead  falsely  purporting 
to  be  signed  by  the  mortgagor's  wife  as 
against  such  wife  who  has  eloped  yrith  an- 
other, secured  a  foreign  divorce  and  seeks 
to  impress  the  land  with  an  attachment  lieu 
by  reason  of  the  foreign  judgment.  Justice 
V.  Souder,  —  N.  D.  — ,  125  N.  W.  1029. 

e.  Other  Liens. 

30.  The  surviving  husband  in  possession 
of  the  homestead  is  not  entitled  to  make 
permanent  improvements  thereon,  and  make 
them  a  charge  upon  the  property  as  against 
the  minor  children.  Wells  v.  Sweeney,  16 
S.  D.  489,  102  Am.  St.  Rep.  713,  94  N.  W. 
394 

[Cited  in  note  in  13  L.R.A.(N.S.)   615, 
on  right  of  life  tenant,  or  one  claiming 
under   him,    to    recover   for   improve- 
ments.] 
Meehaiilos'  lien. 

31.  A  homestead  is  not  subject  to  the 
mechanic's  lien  law,  under  S.  D.  Code  Civ. 
Proc.  §  345.  L.  Lamb  Lumber  Co.  v.  Rob- 
erts, 23  S.  D.  191,  121  N.  W.  93. 

32.  A  material  man  who  furnishes  ma- 
terial for  the  improvement  held  by  one  as 
a  homestead,  under  a  contract  for  its  pur- 
chase, could  not  acquire  any  lien  thereon 
as  against  the  fee  owner,  and  could  only 
enforce  its  lien  as  against  the  purchaser's 
equity  in  his  contract  with  the  owner.  L. 
Lamb  Lumber  Co.  v.  Roberts,  "23  S.  D.  191, 
121  N.  W.  93. 

Jndsmeiit. 

33.  A  judgment  does  not  become  a  lien 
on  premises  occupied  as  a  homestead  at  the 
time  of  the  judgment.  Nichols  &  S.  Co.  v. 
CunninKham,  16  S.  D.  475,  94  N.  W.  389. 

34.  The  homestead  laws  of  1874-75  gov- 
ern the  homestead  rights  of  the  judgment 
debtor  in  a  judgment  taken  in  1894  upon 
an  indebtedness  created  in  1878,  as  the 
amendatory  act  of  1890  provides  that  noth- 
ing therein  shall  be  so  construed  as  to  im- 

Sair  the  obligations  of  existing  contracts, 
ichols  &  S.  Co.  V.  Cunningham,  16  S.  D. 
475,  94  N.  W.  389. 

d.  Transmission  in  Case  of  Death, 
See  also  supra,  30. 


35.  The  surviving  widow  or  minor  chil- 
dren are  entitled  to  a  homestead  estate  t<> 
the  extent  prescribed  by  the  statute  in  the 
property  owned  and  occupied  by  the  dece- 
dent at  the  time  of  his  death  as  a  family 
home,  although  the  homestead  exceeds  in 
value  the  statutory  limits  of  the  homestead 
exemption.  Calmer  v.  Calmer,  16  N.  D. 
120,  106  N.  W.  684. 

36.  Where  the  homestead  is  indivisible 
without  material  injury  the  surviving  hus- 
band or  wife  or  minor  children,  as  the  case 
may  be,  are  entitled  as  against  the  heirs 
or  devisees,  to  hold  the  entire  premises  as 
a  homestead 'estate,  even  though  the  prop- 
erty exceeds  $5,000  in  value.  Calmer  v. 
Calmer,  15  N.  D.  120,  106  N.  W.  684. 

37.  Under  N.  D.  Rev.  Codes  1905,  §  6071, 
providing  for  the  disposition  of  the  home- 
stead upon  the  death  of  the  owner,  a  minor 
child  of  divorced  parents  is  not  entitled  to 
the  homestead,  where  she  is  in  the  custody 
of  her  mother  under  the  order  of  the  court, 
and  the  father  had  been  living  upon  the 
homestead  at  the  time  of  his  death,  and  was 
not  entitled  to  the  exemption  of  the  home- 
stead as  the  head  of  the  family  under 
§  5070.  Holcomb  v.  Holoomb,  18  N.  D.  661, 
120  N.  W.  647. 

38.  N.  D.  Rev.  Codes  1905,  §  6071,  pro- 
vides that  "upon  the  death  of  a  person  in 
whom  the  title  to  real  property  constituting 
a  homestead  as  defined  in  this  chapter  is 
vested  a  homestead  estate  in  such  real  prop- 
erty shall  survive,  descend,  and  be  dis- 
tributed to  the  persons  and  in  the  order 
following:  (1)  To  the  surviving  husband 
or  wife  for  life;  or  (2)  there  being  no 
surviving  husband  or  wife,  to  the  decedent's 
minor  child  or  children  until  the  youngest 
attains  majority;  or  (3)  the  surviving  hus- 
band or  wife  dying  before,  then  thereafter 
to  the  decedent's  minor  child  or  children 
until  the  youngest  attains  majority."  Held, 
construing  the  above  section,  that  when  the 
decedent,  at  the  time  of  his  death,  was  not 
entitled  to  a  homestead  exemption,  no  home- 
stead estate  can  survive,  descend,  or  be  dis- 
tributed to  any  of  the  persons  therein  men- 
tioned. Holcomb  v.  Holcomb,  18  N.  D.  661, 
120  N.  W.  647. 


rv.  Effect  of  Divobcbl 

Rights  of  minor  children  of  divorced  par- 
ents, see  supra,  37. 

Right  of  divorced  wife  in  homestead  as 
against  purchaser  on  foreclosure,  see 
Homestead,   28,  29. 

39.  Where  a  wife  with  her  husband  vol- 
untarily abandons  land  held  under  a  eon- 
tract  for  the  purchase  thereof,  as  a  home- 
stead, she  cannot  thereafter  claim  a  home- 
stead therein,  although  the  ownership 
thereof  is  awarded  to  her  absolutely  by  a 
decree  in  which  she  is  granted  a  divorce. 
Helpebye  v.   Dammen,   13  N.   D.   167,    100 

ji.  w.  ats. 
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V.  EDnoBux  Notes. 

Rights   in   homestead. 

21  Am.  St  Rep.  28. 
Attachment  of  homestead  rights  to  un- 
divided interest  in   land. 

63  Am.  Dec.   123. 
What  may  be  exempt  as  homestead. 

70    Am.    Dec.   344. 
Premises  in  which  homestead  may  be  ac- 
quired. 9  Am.  St.  Rep.  209. 
Who  is  head  of  family  within  homestead 
law.                             70  Am.  St.  Rep.  107. 
What  constitutes  a  "family"  under  home- 
stead  and   exemption    laws. 

4  L.R.A.(N.S.)    386. 
Right    of   husband    to    claim    homestead 
as  exempt  where  title  vested  in  wife. 

13  L.R.A.(N.S.)   170. 
Selection  of  homestead. 

S4  Am.  St.  Rep.  282. 
Abatement  of  homestead. 

60  Am.  Dec.  607. 
Continuance  of  family  as   condition   of 
continuance   of  homestead   where   a   condi- 
tion of  inception.         16  L.R.A.(N.S.)    111. 
When  homestead  deemed  "otherwise  dis- 
posed of  according  to  law"  within  statute 
providing  for  continuance  until  that  time. 
30  L.R.A.(N.S.)    021. 
Exemption  of   proceeds  and  produce  of 
homestead.  46  Am.  St.  Rep.  238. 

Exemption  of  homestead  from  liability 
for  tort.  16  L.RA.(N.S.)    947. 

Revaluation  or  reassignment  of  home- 
stead for  appreciation  or  depreciation. 

16  L.R.A.(N.S.)   728. 

Abaadoniaent. 

Abandonment  of  homestead. 

102  Am.  St.  Rep.  380. 
Effect  of  insanity  and  imprisonment  as 
abandonment  of  homestead. 

3  L.R.A.(N.S.)    616. 

AUenatlon;   enonmbranees;  tranunls- 
•lon. 

Conveyance  of  homestead. 

66  Am.  Dec.  482. 

Manner  and  mode  of  encumbering  home- 
stead. 8  Am.   St.   Rep.   87. 

Effect  of  conveyance  or  encumbrance  of 
homestead  by  one  spouse  only. 

95  Am.  St.  Rep.  911. 

Lease  of  homestead  by  one  spouse  only. 
133  Am.  St.  Rep.  336. 

Conveyance  or  mortgage  of  homestead 
by  one  spouse.  12  Am.  St.  Rep.  683. 

Abandonment,  conveyance,  or  encum- 
brance of  homestead  during  insanity  of 
spouse.  13    L.R.A.(N.S.)    430. 

Right  of  widow  to  convey,  lease  or  en- 
cumber homestead  during  minority  of  chil- 
dren. 10    L.R.A.(N.S.)    787. 

Effect  of  wife's  separate  deed  of  home- 
stead in  connection  with  conveyance  or 
enctunbrance  by  husband,  or  her  subse- 
quent joinder  therein. 

8  L.R.A.{N.S.)    748. 
Power  to  create  easements  in  homestead 
without    wife's    consent. 

27  L.ItA.(N.S.)   063. 


Conveyance    of    homestead    by    husband 
after  abandonment  by  wife. 

8  L.R.A.(N.S.)   666 
Sale  of  homestead  under  execution. 

87  Am.  Dec.  273 
Reformation  of  deed  or  encumbrance  as 
against  homestead   claimants. 

77  Am.  St.  Rep.  804. 
Lien  on  homesteads  for  improvements. 

46  Am.  St.  Rep.  383. 

Whether   homestead   exemption   attaches 

to  surplus  upon  foreclosure  of  paramount 

lien.  18   L.R.A.(N.S.)    491.. 

Right  of  heirs  to  exemption  of  homestead 

from    ancestor's    debt   contracted    prior    to 

acquisition.  4   L.R.A.  (N.S.)    644. 

Homestead  rights  of  nonresident  widow. 

96  Am.  Dec.  412. 


aOMICIBX!. 


Prejudicial  error  in  admission  of  evidence 
on  trial  for,  see  Appeal  and  Error, 
923. 

Prejudicial  remarks  by  state's  attorney  on 
trial  for,  see  Appeal  and  Error,  1009. 

Prejudicial  instruction  on  prosecution  for, 
see  Appeal  and  Error,  1044. 

Prejudicial  instruction  as  to  cooling  time, 
see  Appeal   and  Error,   1062. 

Assault  with  intent  to  kill,  see  Assault  and 
Battery. 

Ex  post  facto  law  as  to  punishment  for, 
see  Constitutional   Law,  3-5. 

Su£Sciency  of  plea  by  person  charged  with, 
see  Criminal  Law,  56-67. 

Burden  of  proof  in  prosecution  for,  see 
Evidence,  42-44. 

Opinion  evidence  as  to  cause  of  accused's 
fear  of  decedent,  see  Evidence,  451. 

Expert  evidence  in  prosecution  for  homi- 
cide in  procuring  abortion,  see  Evi- 
dence, 462. 

Evidence  as  to  reputation  of  deceased,  see 
Evidence,  696,  696. 

Evidence  admissible  on  prosecution  for, 
see  Evidence,  763-766,  806,  812. 

Admissibility  of  dying  declarations,  see 
Evidence,  IX.  j. 

Sufficiency  of  proof  of,  isee  Evidence,  XI.  n, 
4. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  II.  e,  6,  h. 

Instruction  in  prosecution  for,  see  Trial, 
310,  340-343,  376,  377,  419,  434-436. 

Sufficiency  of  verdict  in  prosecution  for, 
see  Trial,  494,  495. 

1.  The  crime  of  murder  is  divided  into 
two  degrees  in  this  state,  dependent  on  the 
facts  attending  the  killing;  that  is,  the 
absence  or  presence  of  premeditation  and 
deliberation.  These  degrees  do  not  con- 
stitute distinct  crimes,  but  degrees  of  the 
crime  of  murder.  State  v.  Noah,  —  N.  D. 
— ,  124  N.  W.  1121. 

2.  Where  the  evidence  shows  that  homi- 
cide was  committed  in  the  heat  of  passion 
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and  with  provocation,  the  jury,  in  deter- 
mining whether  there  was  sufficient  cooling 
time  for  the  passion  to  subside  and  reason 
to  resume  its  sway,  should  be  governed, 
not  by  the  standard  of  an  ideal  reasonable 
person,  but  from  the  standpoint  of  the  de- 
fendant in  the  light  of  all  the  facts  and 
circumstances  disclosed  by  the  evidence. 
State  V.  Hazlet,  16  N.  D.  426,  113  N.  W. 
374. 

3.  When  one  human  being  kills  another 
in  a  cruel  or  unusual  manner  under  cir- 
cumstances which  neither  excuse  nor  justi- 
fy the  killing,  the  crime  is  at  least  man- 
slaughter in  the  first  degree,  as  the  words 
"when  perpetrated  without  a  design  to  ef- 
fect death  and  in  a  heat  of  passion"  were 
employed  by  the  Legislature  to  express 
merely  the  distinction  between  manslaugh- 
ter in  and  the  first  degree  and  the  more 
serious  crime  of  murder;  under  S.  D.  Rev. 
Pen.  Code,  §  2,  providing  that  no  act  or 
omission     shall    be     deemed    criminal     or 

fiunishable  except  as  prescribed  or  author- 
zed  by  this  Code,  or  by  some  of  the  stat- 
utes, which  it  specifies  as  continuing  in 
force,  or  such  laws  as  do  not  conflict  with 
the  provisions  of  this  Code;  and  §§  241,  254, 
declaring  the  killing  of  one  human  being 
by  another  is  manslaughter  in  the  first  de- 
gree when  perpetrated  without  a  design  to 
effect  death  and  in  a  heat  of  passion,  but 
in  a  cruel  and  usual  manner,  or  by  means 
of  a  dangerous  weapon,  unless  committed 
under  such  circumstances  as  constitute  ex- 
cusable or  justifiable  homicide.  State  v. 
Edmunds,  20  S.  D.  135,  104  N.  W.  1115, 
Aflirmed  on  rehearing  in  21  S.  T).  5,  108  N. 
W.  656. 
Self   defense. 

Prejudicial  instruction  as  to,  see  Appeal 
and  Error,  1044. 

4.  An  instruction  that  it  is  not  enough 
that  the  party  killing  another  believed 
himself  in  danger  from  the  person  killed, 
unless  the  facts  were  such  that  the  jury, 
in  the  light  of  all  the  facts  and  circum- 
stances known  to  the  slayer  or  believed  by 
him  to  be  true,  can  say  he  had  reasonable 
ground  for  such  belief  is  correct.  State  t. 
Hazlet,  16  N.  D.  426,  113  N.  W.  374. 

[Cited  in  note  in  19  L.R.A.(N;S.)  488, 
493,  on  applicability  of  rule  of  rea- 
sonable doubt  to  self-defense  in  homi- 
cide.] 

5.  In  a  trial  for  murder  where  justi- 
fiable homicide  is  claimed  as  a  defense,  the 
defendant's  conduct  is  not  to  be  judged  by 
what  a  reasonably  cautious  person  might 
do  under  like  circumstances,  but  by  what 
he  himself,  in  good  faith,  honestly  be- 
lieved and  had  reasonable  grounds  for  be- 
lieving, was  necessary  for  him  to  do  to 
protect  himself  from  apprehended  death  or 
great  bodily  harm.  State  v.  Hazlet,  16 
N.  D.  426,  113  N.  W.  374. 

[Cited  in  note  in  134  Am.  St.  Rep.  734, 
735,  on  condition  of  mind  of  slayer 
which  reduces  murder  to  manslaugh- 
ter.] 


Editorial  notes. 

Statutory  division  of  murder  into  de- 
grees. 18    Am.    Dec.    774. 

Degrees  of  murder  or  manslaughter. 

16  Am.  St.  Rep.  19. 

Effect  of  deceased's  consent  upon  degp-ee 
of   homicide.  15   L,.R.A.(N.S.)    988. 

Conviction  of  lower  of  different  degree 
in  prosecution  for  homicide. 

21   L.R.A.(N.S.)    1. 

Homicide  by  misadventure. 

3  L.R.A.(N.S.)    1153. 

Negligent  homicide.  11  Am.  St.  Rep. 
191;   61  LJI.A.  377. 

Homicide  by  inattention  or  neglect  of 
duty.  124  Am.  St.  Rep.  322. 

Homicide  by  n^Iigent  operation  of  auto- 
mobile. 30  L.R.A.(N.S.)    468. 

Homicide  by  acting  through  innocent  or 
irresponsible  agent.       2  L.R.A.(N.S.)    897. 

Criminal  responsibility  for  killing  tres- 
passer by  spring  gun  or  mantrap. 

14  L.R.A.(N.S.)   346. 

Homicide  in  commission  of  unlawful  act. 
90  Am.  St.  Rep.   571;  63  L.R.A.  353. 

Homicide  by  unlawful  act  aimed  at  an- 
other. 63  L.RJL.  660. 

Homicide  by  causing  death  from  fright 
by  unlawful  act.  16  L.R.A.  (N.S.)   327. 

Criminal  responsibility  for  inflicting 
death  in  course  of  violating  municipal  or- 
dinance. 28    L.R.A.(N.S.)    770. 

Accidental  killing  of  bystander  by  shoot- 
ing in  self-defense.        2 'L.R.A.  ( X.S. )  719. 

Homicide  by  accident  while  hunting. 

1    L.R..4.(N.S.)    991. 

Homicide  by  official  action  or  by  of- 
ficers   of    justice.  67    L.R.A.    292. 

Homicide  in  attempting  or  committing 
abortion.      63  hH.A.  902 ;  95  Am.  Dec.  783. 

Hostile  demonstrations  by  one  accused 
of  homicide.  38  Am.  St.  Rep.  94. 

Homicide  by  excessive  or  improper  chas- 
tisement. 60    Ii.R.A.    801. 

Homicide  in  carrying  out  unlawful  con- 
spiracy. 68    L.R.A.    193. 

Homicide  resulting  from  injuries  by  dif- 
ferent persons  acting  independently. 

67   L.R.A.   426. 

Homicide  in  resisting  arrest,  or  of  of- 
ficers of  justice.  66  LJt.A.  353. 

What  weapons  may  be  considered  deadly 
under  law  of  homicide  and  assault. 

21  L.R.A.(N.S.)   497. 

Condition  of  mind  of  slayer  which  re- 
duces murder  to  manslaughter. 

134  Am.  St.  Rep.  726. 

Homicide  to  prevent  criminal  or  unlaw- 
ful acts.  67  L.RA.  629. 

Insulting  words  or  conduct  as  provoca- 
tion to  homicide.  4  L.R..^.(N.S.)  154. 

Killing  or  assaulting  of  relative  or  JFriend 
as  sufficient  provocation  to  reduce  homi- 
cide to  manslaughter. 

17  L.R.A.(N.S.)  795. 

Killing  of  adulterer. 

92  Am.  St.  Rep.  214. 

Assault  or  homicide  to  prevent  adultery. 
132  Am.  St.  Rep.  694. 

Intoxication  of  accused  at  time  of  homi- 
cide. 38  Am.  St   Rep.   93. 
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Drunkenness  as  defense  to  homicide. 

25  LJl.A.(N.S.)   376. 
Heat  of  passion  which  will  mitigate  or 

reduce  degree  of  homicide. 

5  L.R.A.(N.S.)    809. 
Whether  one  assisting  relative  in  peril 

is   bound   by   latter's   act   in    bringing   on 
difficulty.  16  L.R.A.(N.S.)  1013. 

Criminal  responsibility  for  wound  re- 
sulting in  death,  as  affected  by  negligence 
or  lack  of  skill  in  treatment  or  care. 

28  L.R.A.(N.S.)   665. 

Failure  to  provide  medical  attendance  as 
rendering'  one  guilty  of  manslaughter. 

6  L.R.A.(N.S.)    685. 
Criminal   responsibility   for   homicide  by 

third  person,  growing  out  of  altercation  be- 
tween  defendant  and   deceased. 

12  L.R.A.(N.S.)   889. 
Deliberation    and    premeditation    as    af- 
fected   by    brevity    of   period   elapsing   be- 
tween resolution  and   homicide. 

7  L.R.A.(N.S.)   1056. 
Withdrawal  from  participation  in  homi- 
cide,  which   will   relieve   from   criminality. 
4  L.R.A.(N.S.)    676. 
Law  of   self-defense. 

74  Am.  St.  Rep.  717. 
Right    of    self-defense    by    original    ag- 
gressor. 109  Am.  St.  Rep.  804. 
Right  of  self  defense  as  affected  by  as- 
sailant's character.       33  Am.  St.  Rep.  87. 
Right  of  self-defense  by  one  pursued  and 
assaulted    after    leaving    premises    entered 
for  unlawful  purpose. 

26  L.R.A.(N.S.)  621. 
.  Standpoint  of  determination  as  to  dan- 
ger and  necessity  to  kill  in  self-defense. 

3  L.R.A.(N.S.)  535. 
Applicability  of  rule  of  reasonable  doubt 
to  self-defense  in  homicide.  19  L.R.A. 
(N.S.)  483;  31  L.R.A.(N.S.)  1166. 
■  Character  and  reputation  of  deceased  as 
affecting  homicide.  3  L.R.A.(N.S.)  351. 
"Retreat  to  the  wall"  in  homicide. 

2  L.R.A*.(N.S.)    49. 


♦  «» 


HOB8E  RACE. 

Zidltorlal  notes. 

Horse  racing  as  within  gambling  stat- 
utes. 7    L.R.A.(N.S.)    899. 

Power  of  state  to  prohibit  or  regulate 
horse  racing.  25  L.R.A.(N.S.)  906. 


HORSES. 


Transportation  of,  see  Carriers,  11.  b,  4. 

Judicial  notice  as  to,  see  Evidence,  19,  20. 

Opinion  evidence  as  to  value  of,  see  Evi- 
dence,   477-479. 

Opinion    evidence    as    to    resemblance    be- 
tween, see  Evidence,  493. 

Iiiability   for   frightening  of,   by   sounding 
locomotive  whistle,   see  Railroads,   11, 
12. 
The  word  "horse"  is  a  generic  term  in- 


cluding in  its  signification  the  different 
species  of  that  kind  of  animal.  State  v. 
Matejousky,  22  S.  D.  30,  115  N.  W.  96. 


* »» 


aOSPITAIJI. 

Editorial  notes. 

Right  of  property  owner  to  complain  of 
location  of  contagious  disease  hospital  in 
neighborhood.  6  L.R.A.(N.8.)  1028;  26 
L.R.A.(N.S.)   228. 

Right  of  municipality  to  establish  con- 
tagious-disease hospital  beyond  city  limits. 
18  L.R.A.(N.S.)   260. 

Power  as  to  pest-houses  and  enforcement 
of  quarantine  regulations. 

92   Am.    Dee.   76. 

Liability  for  negligence  of  attendants 
furnished  by  relief  department  toward 
which  employees  contribute.  17   L.R.A. 

(N.8.)   1167;  30  L.Rj\..(N.S.)   1207. 

Liability  of   proprietor   of   private   sani- 
tarium or  hospital  for  negligence  of  nurse. 
6  L.R.A.(N.S.)    306. 


HOTEI.. 

As  liquor  nuisance,  see  Intoxicating  Li- 
quors, 49. 

Service  of  notice  upon  resident  at  hotel, 
see  Service,  2-4. 

See  also  Innkeepers. 


4«» 


HOUSE. 

Editorial  note. 

Meaning  of  term  "house." 

22   Am.    Dec.    144. 


♦  »» 


HOUSE  OF  II.I.  FAME. 

See  Disorderly  Houses. 
< » » 
HUMBUO. 

Libel  in  charging  contractor  with  humbug- 
ging public,  see  Libel  and  Slander,  4, 
9. 

Charging  hardware  dealer  with  being  hum- 
bug, as  libel,  see  Pleading,  226. 


♦  »» 


HUSBAND  AND  WIFE. 

L  Mabbiaoe. 
II.  Agenct  betwekk. 
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III.  DiTOBCK;      Sepabation;      Sepabatk 

SCFPOBT. 

a.  Juritdiction. 

b.  Orounds. 

1.  Cruelty. 

2.  Desertion. 

3.  Intemperance;  U»e  of  mor- 

phine. 

4.  Uisoellaneous. 

e.  Condonation;  Collusion. 

d.  Custody  and  Support  of  Chil- 

dren. 

e.  Alimony;  Counsel  Fees. 

f.  Separate    Support;    Separation 

Agreement.  , 

rV.  Actions  by  Mabbied  Woman. 
V.  Editobial  Notes. 

Acknowledgment  by  married  woman,  see 
Acknowledgment,  4,  5. 

Right  of  either  spouae  to  complain  as  to 
other  for  adultery,  see  Adultery. 

Dismissal  of  appeal  from  decree  as  to,  see 
Appeal    and   Error,   408. 

Effect  of  chattel  mortgage  by  husband  on 
crops  raised  on  wife's  land,  see  Chattel 
Mortgage,  21. 

Transactions  between*  in  fraud  of  credit- 
ors, see  Fraud  and  Fraudulent  Convey- 
ances, II.  d. 

Presumption  as  to  confidential  relations 
between,  see  Evidence,  49,  50. 

Presumption  of  husband's  authority  to  act 
for  wife,  see  Evidence,  57. 

Presumption  as  to  validity  of  deed  to  wife, 
see  Evidence,  212,  213. 

Presumption  as  to  advancement  to  wife,  see 
Evidence,  194,  213. 

Confidential  communications  between,  see 
Evidence,  614. 

Evidence  as  to  husband's  authority  to  make 
chattel  mortgage,  see  Evidence,  730. 

Evidence  of  conversations  between  plain- 
tiff and  defendant  with  reference  to 
child  in  action  for  breach  of  promise, 
see  Evidence,  741. 

Sufficiency  of  evidence  of  conveyance  of 
absolute  title  to  wife,  see  Evidence, 
951. 

Estoppel  of  married  woman,  see .  Estoppel, 
II.  m. 

Signing  by  husband  of  petition  for  high- 
way over  wife's  property,  see  High- 
ways, 13. 

Rights  in  homestead,  see  Homestead. 

Requisites  to  alienation  of  homestead,  see 
Homestead,  III. 

Right  of  wife  to  recover  for  sale  of  liquor 
to  husband,  see  Intoxicating  Liquors, 
IV. 

Plaintiff  in  action  for  breach  of  promise 
recovering  judgment  as  a  judgment 
creditor,  see  Judgment,   70. 

Right  to  mechanics'  lien  under  contract  of 
owner's  husband,  see  Liens,  30  31. 

Right  to  new  trial  in  action  for  breach 
of  promise,  see  New  Trial,  6,  12. 

Sufficiency  of  allegations  in  action  for 
breach   of  promise,  see  Pleading,   174. 

Wife  as  husband's  surety,  see  Principal  and 
Surety,  L 


Discharge  of  wife  from  liability  a^  surety 
by  failure  to  proceed  against  husband's 
estate,  see  Principal  and  Surety,  14a. 

Specific  enforcement  of  .  contract  for  sale 
of  land  signed  by  husband  only,  sec 
Specific  Performance,  31. 

Right  of  husband  to  purchase  wife's  land 
on  tax  sale,  see  Taxes,  193. 

Question  for  jury  as  to  agency  of  husband 
for  wife,  see  Trial,  139. 

Wife  holding  property  in  trust  for  hus- 
band,  see  Trusts,  20,  21. 

Wife  as  trustee  for  husband,  see  Trusts,  33. 


I.  Mabbiaoe. 

Breach  of  promise  of  marriage,  see  Breach 
of  Promise. 

Law  governing,  see  Conflict  of  laws,  I.   d. 

Best  and  secondary  evidence  of,  see  Evi- 
dence, 250,  274. 

Admissibility  -  of  marriage  certificate  to 
prove  marriage,  see  Evidence,  280. 

1.  Incestuous  marriages  which  form  an 
exception  to  the  rule  that  such  marriage 
shall  be  held  void  in  another  state  notwith- 
standing it  is  declared  valid  where  con- 
tracted, embrace  only  such  marriages  as  are 
incestuous  according  to  the  generally  ac- 
cepted opinion  of  Christendom,  which  re- 
lates only  to  persons  in  direct  line  of  con- 
sanguinity, and  brothers  and  sisters,  and 
does  not  embrace  cousins.  Garcia  v.  Gar- 
cia, —  S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127  X. 
W.  588. 

ABmilment. 

2.  Statutes  prescribing  a  term  of  resi- 
dence in  actions  for  divorce  do  not  apply 
to  actions  for  annulment  of  marriage.  Mon- 
tague V.  Montague,  —  S.  D.  — ,  30  I1.R.A. 
(N.S.)    746,  127  N.  W.  639. 

2a.  N.  D.  Rev.  Codes  1899,  §  2734,  relat- 
ing to  the  custody  of  the  children  of  an 
annulled  marriage,  applies  only  in  actions 
for  the  annulment  of  a  voidable  marriage, 
in  which  the  fraud  or  force  are  essential 
facts  to  be  proved  in  order  to  establish 
the  cause  of  action.  Mickels  ▼.  Fen- 
nell,  15  N.  D.  188,  107  N.  W.  63. 

2b.  By  virtue  of  N.  D.  Rev.  Codes  1899, 
§  2733,  the  children  resulting  from  a  mar- 
riage annulled  for  any  cause  are  legitimate, 
and  both  parents  have  the  same  rights  and 
are  under  the  same  obligations  with  respect 
to  such  children  as  if  the  marriage  wervi 
valid.  Mickels  v.  Fennell,  16  N.  D.  188, 
107  N.  W.  63. 

2c.  An  action  to  annul  a  marriage,  which 
is  void  because  the  defendant  had  con- 
tracted a  prior  marriage  which  was  still 
in  force,  is  not  an  action  to  annul  a  mar- 
riage for  fraud  within  the  meaning  of  the 
statutes  relating  to  that  subject,  even 
though  it  is  alleged  and  found  that  the 
plaintiff  was  the  innocent  victim  of  defend- 
ant's fraudulent  representation  that  her 
former  husband  had  died.  Mickels  v.  Fen- 
nell, 15  N.  D.  188,  107  N.  W.  53. 

3.  Residence  of  one  year  in  the  state  is 
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not  a  jurisdictional  prerequisite  to  main- 
taining an  action  for  the  annulment  of  a 
marriage,  as  S.  D.  Sess.  Laws  1907,  chap. 
132,  sec.  1,  providing  that  plaintiff  in  an 
action  for  divorce  must  have  been  an  act- 
ual resident  in  ^od  faith  in  this  state  for 
one  year  preceding  commencement  of  the 
action,  does  not  apply.  Montague  v.  Mon- 
tague, —  S.  D.  — ,  30  L.R.A.(N.8.)  745, 
127  N.  W.  639. 

4.  Actions  for  annulment  of  a  marriage 
and  actions  for  divorce  are  entirely  sep- 
arate and  distinct  in  their  grounds,  object 
and  effect,  a  valid  marriage  creating  a  mar- 
riage "status,"  but  a  marriage  which  is 
void  by  reason  of  any  of  the  matters  speci- 
fied as  grounds  for  annulment  in  S.  D. 
Civ.  Code,  sec.  61,  logically  does  not  create 
the  marriage  "status."  Montague  v.  Mon- 
tague, —  S.  D.  — ,  30  L.R.A.(N.S.)  746, 
127   N.  W.  639. 


H.  AoENCT  Between. 

6.  The  wife  of  a  loan  broker,  who  per- 
mits him  to  take  and  transfer  notes  and 
securities  in  her  name,  is  boiuid  by  his  act 
in  receiving  payment  from  a  mortgagor 
who  gave  a  noniiegotiable  note  and  mort- 
gage to  her  which  her  husband  has  trans- 
ferred to  another.  Barry  v.  Stover,  20  S. 
D.  459,  129  Am.  St.  Rep.  941,  107  N.  W. 
672. 


ni.   DiVOBCE;        SrPAIUTION;        SEPABA.TE 
StlPPOBT. 

Annulment  of  marriage,  see  supra,  2-4. 

Bemanding  of  case  by  appellate  court  where 
evidence  is  insufficient  to  establish  ma- 
terial facts,  see  Appeal  and  Error,  1142. 

Effect  of,  on  right  to  claim  homestead  as 
exempt,  see  Homestead,   4. 

Rights  of  divorced  wife  as  against  pur- 
chaser of  homestead  on  foreclosure,  see 
Homestead,  28,  29. 

£fieet  of  divorce  on  homestead  rights,  see 
Homestead,    IV. 

Right  of  defendant  to  judgment  on  cross- 
complaint,    see   Judgment,   29. 

Application  to  vacate  divorce  decree,  see 
Judgment,  145. 

Remedy  of  party  aggrieved  by  decree  of 
divorce,  see  Judgment,  157. 

Conclusiveness  of  decree  of  divorce,  see 
Judgment,  217. 

Sight  of  divorced  husband  to  contest  wife's 
will,  see  Wills,  2,  3. 

a.  Jurisdiction. 

6.  Courts  in  respect  to  divorce  and  ali- 
mony have  only  such  jurisdiction  as  is  con- 
ferred by  statute.  State  ex  rel.  Hagert  v. 
Templeton.  18  N.  D.  525,  25  L.R.A.(N.S.) 
234,   123  N.  W.  283. 

7.  Where  the  husband  commenced  an  ac- 
tion for  divorce  and  the  wife  answered  deny- 
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ing  the  alleged  grounds  of  divorce,  and 
alleged  by  way  of  cross-complaint,  facts 
entitling  her  to  a  decree  for  separate  main- 
tenance, the  jurisdiction  of  the  court  was 
not  defeated  by  the  fact  that  the  alleged 
wrongful  conduct  on  the  part  of  the  hus- 
band took  place  in  a  foreign  state.  Wells 
V.  Wells,  —  8.  D.  — ,  130  N.  W.  780. 
Oomlcll  ••  reqnlalte. 
For  annulment  of  marriage,  see  supra,  2,  3. 
Fraud   in   procuring  decree  as  ground   for 

setting  aside  judgment,  see  Judgment, 

163. 
Right  of  nonresident  coming  into  state  to 

attack   validity  of   statute   as   to,   see 

Statutes,   12. 
Unconstitutionality   in  part  of  statute   as 

to,  see  Statutes,  19. 

8.  A  state  is  not  prevented  by  the  Fed- 
eral Constitution  from  fixing  the  time  of 
residence  of  one  coming  into  it  before  he 
can  commence  an  action  for  divorce  in  its 
courts.  Pugh  V.  Pugh,  —  S.  D.  — ,  —  L.R.A. 
(N.S.)    — ,   124   N.   W.   969. 

9.  The  residence  of  the  wife  in  the  state 
for  the  period  required  by  the  divorce  stat- 
utes is  not  required  to  enable  her  to  main- 
tain an  action  for  separate  maintenance, 
but  jurisdiction  over  the  defendant  is  all 
that  is  necessary.  Wells  v.  Wells,  —  S.  D. 
— ,  130  N.  W.  780. 

10.  Where  plaintiff  commenced  an  action 
for  a  divorce,  and  the  defendant  in  her 
answer  denied  the  alleged  grounds  of  di- 
vorce, and  by  way  of  cross-complaint  set 
forth  facts  entitling  her  to  a  decree  of 
sepal  ate  maintenance,  but  not  asking  for 
divorce,  the  fact  that  the  plaintiff  was  a 
nonresident  did  not  effect  the  jurisdiction 
of  the  court  to  grant  the  decree  for  separate 
maintenance.  Wells  v.  Wells,  —  S.  D.  — , 
130  N.  W.  780. 

11.  S.  D.  Sess.  Laws  1907,  chap.  132,  §  1, 
requiring  the  plaintiff  in  an  action  for  di- 
vorce to  have  resided  in  the  state  for  one 
year,  and  in  the  county  wherein  the  action 
is  brought  for  three  months,  next  preced- 
ing the  commencement  of  the  action,  is  con- 
stitutional as  being  within  the  powers  re- 
served to  the  state  to  regulate  and  control 
the  domestic  relations,  marriage,  and  di- 
vorce. Pugh  V.  Pugh,  —  S.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  124  N.  W.  959. 

b.  Grounds. 

1.  Cruelty. 

12.  The  application  to  one's  wife  of  vile 
epithets,  with  threats  of  bodily  hurt  all  in 
the  presence  of  children  is  sufficient  proof 
of  extreme  cruelty  to  justify  the  granting 
of  a  decree  of  divorce.  De  Roche  v.  De 
Roche,  12  N.  D.  17,  94  N.  W.  767,  1  A.  &  E. 
\nTi    0&8    221 

[Cited  in  note  in  18  L.R.A.(N.S.)  307, 
on  making  charges  of  adultery  as 
ground  for  divorce.] 

13.  A  wife's  false  and  public  accusation 
of  her  husband  of  infidelity  to  his  marriage 
vows  and  of  cruelty  to  her,  coupled  with 
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secret  preparations  to  institute  divorce  pro- 
ceedings may,  in  the  absence  of  mitigating 
circumstances,  constitute  "extreme  cruelty 
warranting  a  decree  of  divorce  in  his  favor. 
Rindlaub  v.  Rindlaub,  —  N.  D.  — ,  125  N. 
W.  479. 

14.  The  habitual  use  of  profane  langut^e 
and  the  telling  of  obscene  stories  by  a  wife 
to  her  husband  and  to  third  parties  in  his 
presence  and  against  his  wishes,  are 
ground  for  divorce  in  North  Dakota,  where 
it  appears  that  the  mental  and  other  char- 
acteristics of  the  husband  are  such  that  this 
course  of  conduct  on  the  part  of  the  wife 
causes  him  humiliation  and  grievous  men- 
tal suffering.  Kosher  v.  Mosher,  16  N.  D. 
269,  12  L.R.A.(N.S.)  820,  125  Am.  St  Rep. 
654,  113  N.  W.  99. 

15.  A  continuous  course  of  fault-flnding, 
threats,  and  other  acts,  intended  to  ag- 
gravate and  annoy  the  other  party  to  a 
marriage,  though  each  act  is  trifling  in  It- 
self, may  cause  such  a  degree  of  mental  suf- 
fering as  to  constitute  a  ground  for  di- 
vorce on  the  charge  of  extreme  cruelty. 
Mosher  v.  Mosher,  16  N.  D.  269,  12  L.RJI. 
(N.S.)  820,  125  Am.  St  Rep.  654,  113  N. 
W.   99. 

16.  The  infliction  of  grievous  mental  suf- 
fering may  amount  to  "extreme  cruelty" 
sufficient  to  warrant  a  divorce  under  N.  D. 
Rev.  Codes  1905,  §  4049,  although  not  pro- 
ductive of  preceptible  bodily  injury;  but 
whether  grievous  mental  suffering  has  been 
inflicted  oy  one  party  upon  the  other  is 
purely  a  question  of  fact,  to  be  determined 
in  the  light  of  the  particular  circumstan- 
ces surrounding  each  individual  case. 
Rindlaub  v.  Rindlaub,  —  N.  D.  — ,  125  N. 
W.  479. 

2.  Desertion. 

First  setting  up  question  as  to  time  of,  in 
petition  for  rehearing,  see  Appeal  and 
Error,  1196. 

17.  Sudden  departure  from  home  with- 
out warning  to  spouse  or  legal  justification 
and  with  the  intention  of  instituting  di- 
vorce proceedings  long  secretly  prepared  for 
is  a  "wilful  desertion"  such  as  will  warrant 
a  decree  of  divorce.  Rindlaub  v.  Rindlaub, 
—  N.  D.  — ,  125  N.  W.  479. 

18.  A  wife  cannot  be  held  charged  with 
having  wilfully  and  without  cause  desert- 
ed her  husband  within  S.  D.  Rev.  Civ.  Code, 
sec.  70,  where  the  husband  leaves  the  fam- 
ily dwelling  without  compulsion.  Barrett 
V."  Barrett,  20  S.  D.  210,  105  N.  W.  463. 

19.  A  divorce  should  not  be  granted  a 
husband,  on  the  ground  that  the  parties 
can  never  be  reconciled,  even  if  it  were 
deemed  proper  to  presume  that  they  would 
continue  to  live  apart,  where  the  husband 
is  06  and  the  wife  67  years  of  age;  the  hus- 
band having  departed  from  the  family 
dwelling  house,  for  the  sole  reason  that 
the  wife  had  declared  she  would  not  con- 
tinue to  live  with  him  if  he  continued  in 
the  saloon  business,  the  parties  having 
lived  happily  together  for  40  years.     Bar- 


rett V.   Barrett,  20  S.  D.  210,  105  N.  W. 
463. 

[Cited  in  note  in  119  Am.  St  Rep.  624, 
629,  on  desertion  as  ground  ror  di- 
vorce.] 

20.  A  husband  who  leaves  the  family- 
dwelling,  not  because  of  cruelty  or  threats 
of  bodily  harm  from  which  danger  would 
be  reasonably  apprehended  from  his  wife; 
but  because  his  wife  had  declared  she 
would  not  continue  to  live  with  him  if  be 
continued  in  the  saloon  business,  the  wife 
remaining  in  the  family  dwelling,  cannot 
charge  the  wife  with  wilful  desertion,  with- 
in S.  D.  Rev.  Civ.  Code,  §  70,  subsection  3, 
as  the  opinions  of  one  spouse  on  the  subject 
of  the  husband's  business  are  entitled  to  as 
much  conideration  as  are  those  of  the  other 
since  the  obligations  of  respect  resulting 
from  the  marriage  relation  are  mutual,  un- 
der §  94.  Barrett  v.  Barrett,  20  S.  D.  210, 
105  N.  W.  463. 

[Cited  in  note  in  29  L.R.A.(N.S.)  615, 
on  desertion  by  forcing  spouse  to  leave 
marital  home.] 

3.  Intemperance;    Use   of   Morphine. 

21.  The  habitual  use  of  morphine  ren- 
dered necessary  by  disease  is  not  "habitual 
intemperance"  such  as  will  warrant  divorce 
under  Rev.  Codes  1905,  §  4054.  Rindlaub 
V.  Rindlaub,  —  N.  D.  — ,  125  N.  W.  479. 

22.  Use  of  morphine  to  alleviate  pain 
does  not  necessarily  constitute  a  cause  for 
such  "great  mental  anguish"  upon  the  part 
of  spouse  as  will  render  it  grounds  for  di- 
vorce. Rindlaub  v.  Rindlaub,  —  N.  D  — , 
125  N.  W.  479. 

23.  A  physican  who  at  all  times  has 
maintained  his  high  professional  standing 
as  a  specialist  cannot  be  said  to  be  intem- 
perate to  that  degree  which  disqualifies  him 
"a  great  portion  of  the  time  from  properly 
attending  to  business"  within  the  meaning 
of  N.  D.  Rev.  Codes  1905,  §  4054.  Rind- 
laub V.  Rindlaub,  —  N.  D.  — ,  125  N.  W. 
479. 

4.  Miscellaneous. 

24.  The  marriage  relation  will  be  dis- 
solved only  where  its  purpose  has  been  de- 
feated by  grave  and  serious  misconduct  es- 
tablished by  evidence  of  a  clear  and  sat- 
isfactory character  and  clearly  brought 
within  the  terms  of  the  statute.  Rindlaub 
V.  Rindlaub,  —  N.  D.  — ,  125  N.  W.  479. 

25.  Statements  or  insinuations  made  by 
a  husband,  reflecting  upon  the  conduct  or 
character  of  his  wife,  do  not  constitute  a 
ground  for  divorce,  where  they  are  caused 
by  the  wife's  improprieties  and  indiscre- 
tions. Mosher  v.  Mosher,  16  N.  D.  269,  12 
L.R.A.(N.S.)  820,  126  Am.  St  Rep.  654. 
113  N.  W.  99. 

[Cited  in  note  in  18  L.R.A.{N.S.)  307,  on 
making  charges  of  adultery  as  ground 
for  divorce.] 

c.  Condonation;  Collusion. 
See  also  infra,  42. 
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Collusion  as  ground  for  relief  from  judg- 
ment, see  Judgment,  206. 

26.  Condonation  of  ill  treatment  is  re- 
voked, and  the  original  cause  for  divorce 
revived,  by  the  express  terms  of  N.  D.  Rev. 
Code  1905,  §  4061,  where  the  guilty  party 
thereafter  resumes  the  former  course  of  ill 
treatment.  Mosher  v.  Mosher,  IG  N.  D. 
269,  12  L.R.A.(N.S.)  820,  125  Am.  St.  Rep. 
654,  113  N.  W.  99. 

27.  The  representation  referred  to  in  N. 
D.  Rev.  Codes  1905,  §  4058,  which  reads— 
"or  be  represented  in  court  as  having  pom- 
mitted  acts  constituting  a  cause  for  divorce 
for  the  purpose  of  enabling  the  other  party 
to  obtain  a  divorce" — in  defining  collusion, 
must  be  a  misrepresentation,  that  is,  an 
agreement  to  misrepresent  the  facts  in 
court,  whereby  it  is  made  to  appear  that 
acts  constituting  a  cause  for  divorce  have 
been  committed  by  the  defendant,  when 
Buch  acts  have  not  been  committed.  Wie- 
mer  v.  Wiemer,  —  N.  D.  — ,  130  N.  W. 
1015. 

28.  Since  collusion  is  defined  by  N.  D. 
Rev.  Codes  1905,  §  4058,  as  an  agreement 
between  the  husband  and  wife  that  one  of 
them  shall  commit  or  appear  to  have  com- 
mitted, or  be  represented  in  court  as  having 
committed,  acts  constituting  a  cause  for 
divorce  for  the  purpose  of  enabling  the  other 
to  obtain  a  divorce,  where  the  evidence  in 
an  action  for  divorce  failed  to  show  any 
agreement  between  the  husband  and  wife 
that  one  of  them  should  commit  or  appear 
to  have  committed  acts  constituting  a  cause 
for  divorce,  and  it  did  not  appear  that  the 
defendant  was  represented  as  having  com- 
mitted acts  for  such  purpose  which  she  had 
not  committed,  no  collusion  was  shown. 
Wiemer  v.  Wiemer,  —  N.  D.  — ,  130  N.  W. 
1015. 

d.  Custody  and  Support  of  Children. 

On  annulment  of  marriage,  see  supra,  2a, 
2b. 

29.  Under  S.  .D.  Rev.  Civ.  Code  1903, 
§§  91,  92,  providing  that  the  court  may  in 
an  action  for  divorce,  before  or  after  judg- 
ment make  provision  for  the  care,  custody 
or  education  of  the  cliildren  of  the  mar- 
riage, the  court  may  modify  its  judgment 
so  as  to  make  an  allowance  for  the  sup- 
port of  the  children  on  a  motion  subsequent 
to  the  action  although  the  original  com- 
plaint asked  no  allowance  for  the  support 
of  the  children.  Marks  v.  Marks,  22  S.  D. 
453,  118  N.  W.  694. 

30.  Where  a  woman  for  good  cause  aban- 
dons her  husband  who  departs  for  an  undis- 
closed destination,  and  shortly  thereafter 
the  woman  marries  another,  after  telling 
him  of  her  former  marriage  and  her  belief 
as  to  the  death  of  her  former  husband,  but 
-without  making  diligent  efforts  to  ascer- 
tain the  truth  in  that  rejrard,  and  such 
husband  after  discovery  of  the  existence  of 
the  tirst  husband  continues  to  live  with 
bis  wife,  the  latter  is  entitled  to  the  custody 


of  an  infant  female  child,  the  issue  of  the 
latter  marriage,  the  husband  being  guilty 
of  brutal  conduct  to  the  wife,  and  she  being 
of  good  moral  character  otherwise  than  con- 
tracting the  fraudulent  marriage.  Mickels 
V.  Fennell,  15  N.  D.  188,  107  N.  W.  53. 

31.  Since  the  rights  of  either  or  both 
parents  are  subservient  to  those  of  the  child, 
in  determining  to  whom  the  custody  of  child 
shall  be  given,  on  granting  a  divorce,  it  is 
proper  for  the  trial  court  to  designate  that 
one  or  the  other  of  the  parents  shall  have 
the  custody  of  a  female  child,  seven  years  of 
age,  for  the  nine  school  months  and  that 
the  other  shall  have  it  for  the  other  three, 
so  as  not  to  interfere  with  the  education  of 
the  child,  where  the  parents  lived  in  dif- 
ferent states.  Wallace  v.  Wallace,  —  S.  D. 
— ,  128  N.  W.  143. 

e.  Alimony;  Counsel  Fees. 

Power  of  appellate  court  to  award,  see  Ap- 
peal and  Error,  55-58. 

Settling  statement  of  case  on  appeal,  see 
Appeal  and  Error,  197. 

Contempt  for  failure  to  pay,  see  Contempt, 
15. 

Estoppel  by  accepting,  on  appeal  from  di- 
vorce decree,  see  Appeal  and  Error,  38- 
41. 

32.  Where  the  plaintiff  was  granted  a  de- 
cree of  divorce  and  the  defendant  was  to  pay 
$2,000  alimony,  payable  in  four  equal  in- 
stallments and  was  required  to  execute  a 
bond  to  secure  the  payment  of  the  alimony, 
and  immediately  after  judgment  he  tendered 
$400  and  the  bond  which  was  refused  and 
the  plaintiff  perfected  her  appeal,  and  an 
order  was  made  by  the  supreme  court  for 
temporary  alimony  and  suit  money,  and 
she  then  made  an  application  for  a  bond 
to  secure  compliance  with  the  order  of  the 
court  for  temporary  alimony  and  the  per- 
manent alimony  she  might  recover,  the  ap- 
plication was  properly  denied,  since  the 
judgment  of  the  trial  court  was  presump- 
tively correct  and  no  judgment  for  perma- 
nent alimony  would  be  rendered  by  the  su- 
preme court,  and  there  was  no  reason  to  ap- 
prehend that  the  defendant  would  not  pay 
the  permanent  alimony.  Tuttle  v.  Tuttle,  — 
S.  D.  — ,  128  N.  W.  695(a). 

Connsel  fees. 

Jurisdiction  of  motion  for,  pending  divorce 
suit  in  other  court,  see  Courts,  67. 

33.  Alimony  and  suit  money  cannot  be 
allowed  to  the  husband  in  the  absence  of 
statutory  provision  therefor.  State  ex  rel. 
Hagert  v.  Templeton,  18  N.  D.  525,  25 
L.R.A.(N.S.)  234,  123  N.  W.  283. 

34.  Alimony  and  suit  money  pendente 
lite  cannot  be  allowed  to  the  husband  by 
virtue  of  a  statute  authorizing  the  courts 
to  require  the  husband  to  pay  as  alimony 
any  money  necessary  to  enable  the  wife  to 
support  herself  or  to  prosecute  or  defend  the 
action,  where  no  similar  provision  is  made 
for  him,  as  such  statute  is  conclusive  and 
embraces  the  entire  subject-matter  of  such 
allowances.    State  ex  rel.  Hagert  v.  Temple- 
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ton,  18  N.  D  525,  25  LJl.A.(N.S.)  234,  123 
N.  W  283. 

35.  Under  S.  D.  Rev.  Civ.  Code,  §  103, 
providing  that  where  a  husband  fails  to 
make  adequate  provisions  for  the  support  of 
his  wife  any  other  person  may  in  good  faith 
supply  her  with  articles  necessary  for  her 
support  and  recover  the  reasonable  value 
thereof  from  her  husband,  attorneys  who 
commenced  divorce  proceedings  on  behalf 
of  the  wife  which  were  dismissed  before 
trial  cannot  recover  from  the  husband  the 
value  of  their  legal  services  to  the  wife. 
Sears  v.  Swenson,  22  S.  D.  74,  115  N.  W. 
119. 

36.  Suit  fees  awarded  to  a  wife  in  a  final 
decree  in  divorce  proceedings  wherein  the 
husband  has  judgment  are  a  part  of  the 
final  decree  notwithstanding  a  statement 
in  the  trial  court's  opinion  that  such  fees 
were  awarded  pending  trial.  Boyle  v.  Boyle, 
—  N.  D.  — ,  126  N.  W.  229. 

37.  Under  S.  D.  Rev.  Civ.  Code,  §§  90, 
93,  providing  for  the  allowance  of  attorney's 
fees  by  the  court,  in  its  discretion,  pending 
proceedings  by  the  wife  for  a  divorce,  a  re- 
covery cannot  be  had  for  fees  where  the 
action  was  dismissed  at  the  request  of  the 
wife  before  trial.  Sears  v.  Swanson,  22  S. 
D.  74,  115  N.  W.  119. 

Temporary  allmonj. 

38.  S.  D.  Rev.  Civ.  Code  §  90,  providing 
for  the  allowance  by  order  of  the  court  of 
temporary  alimony  to  the  wife  gives  the 
exclusive  remedy  for  such  right.  Sears  v. 
Swanson,  22  S.  D.  74,  115  N.  W.  119. 
Grant  of  groM  amonjtt. 

39.  When  a  divorce  is  granted  to  the 
wife  for  the  wrong  of  the  husband,  the  court, 
under  N.  D.  Rev.  Codes  1899,  §  2761,  may, 
in  its  discretion,  grant  alimony  in  a  gross 
amount  in  lieu  of  an  allowance  payable  at 
stated  periods.  De  Roche  v.  De  Roche,  12 
X.  D.  17,  94  N.  W.  767,  1  A.  &  E.  Ann.  Cas. 
221. 

Imatancea  of  amonat. 
.  40.  It  was  proper  to  award  alimony  to 
the  amount  of  $6,500  where  the  husband's 
estate  was  worth  $16,500  most  of  which 
he  had  accumulated  before  marriage,  and 
the  wife  had  no  property  of  her  own,  they 
being  of  equal  rank,  and  she  being  compelled 
to  leave  his  home  and  procure  a  divorce  be- 
cause of  his  cruel  treatment,  since  the 
equitable  amount  which  a  wife  should  be  al- 
lowed as  alimony,  where  there  are  no  chil- 
dren, and  the  divorce  was  procured  as  a 
result  of  the  husband's  cruelty,  and  where 
the  wife  had  no  property  of  her  own,  is  one 
third  of  the  husband's  property.  Tuttle  v. 
Tuttle,  —  S.  D.  — ,  128  N.  W.  695(b). 

41.  Where  a  husband  and  wife  jointly 
accumulated  $14,000,  the  husband  has  a 
business  which  will  support  him,  the  wife 
has  the  custody  of  three  minor  children,  and 
luks  given  a  $1,000  bond  to  insure  their  sup- 
port; an  award  to  the  wife  of  $7,000  in 
frross  sum  was  not  excessive.  DeRoche  v. 
De  Roche,  12  N.  D.  17,  94  N.  W.  767,  1  A. 
&.  E.  Ann.  Cas.  221. 


f.    Separate   Support;    SepareUion    Agree- 
ment. 

Sufficiency  of  evidence  as  to  separation 
agreement,  see  Evidence,  923.  . 

Right  to  aiiSrmative  judgment  for  separate 
maintenance  on  cross-complaint  ia 
action  for  divorce,  see  Judgment,  29. 

42.  An  agreement  by  a  husband  whose 
mao'ital  relations  are  unsatisfactory,  to 
prove  up  certain  land  for  his  wifej  and 
send  her  the  deed  as  soon  as  possible,  stat- 
ing that  all  he  asks  is  a  "mutual  settle- 
ment and  bill,"  for  which  he  will  pay  all 
costs  "using  the  lightest  cause  possible," 
in  reliance  upon  which  she  did  not  appear 
in  the  divorce  suit,  is  not  void  for  collu- 
sion, within  Dak.  Comp.  Laws,  1887,  § 
2568,  defining  collusion  as  an  agreement 
between  husband  and  wife  that  one  shall 
commit  or  appear  to  have  committed  acta 
constituting  a  cause  of  divorce  for  the  pur- 
pose of  enabling  the  other  to  obtain  a  di- 
vorce. Burgess  v.  Burgess,  17  S.  D.  44, 
96  S.  W.  279. 


IV.  Actions  bt  Mabbied  Woman. 

Action  on  bond  of  saloon  keeper  for  hus- 
band's death,  see  Action  or  Suit,  90. 

Evidence  as  to  defendant's  wealth  in  action 
for  alienation  of  husband,  see  Evidence, 
726. 

Admissibility  of  adulterous  intercourse  in 
action  for  alienation  of  husband's  af- 
fections, see  Evidence,  805. 

43.  In  North  Dakota,  a  married  woman 
may  maintain  an  action  against  another 
woman  to  recover  damages  for  the  alien- 
ation of  the  affections  of  her  husband,  and 
his  consequent  abandonment  of  her.  King 
V.  Hanson,  13  N.  D.  85,  99  N.  W.  1085. 


v.  Editorial  Notes. 

Effect  of  pardon  or  commutation  of  sen- 
tence on  conjugal  rights. 

7  L.R.A.(N.S.)  272. 
Remedies  for  injury  to  persons  and  repu- 
tation of  married  wom^tn. 

94  Am.  Dec  691. 
Marriage,  generally. 
Common  law  marriages. 

124  Am.  St.  Rep.  104. 
What  marriages  are  void. 

79  Am.  St.  Rep.  361. 
Void  and  voidable  marriages. 

44  Am.  Dec.  54. 
Contract  of  marriage  per  verba  de  futuro 
followed  by  cohabitation. 

69  Am.  Dec.  615. 
Marriage  of  persons  of  nonage. 

22L.R.A.(N.S.)  1202. 

Cohabitation    as    ratification    of    forced 

marriage.  27  LJLA.(N.S.)  305. 
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Effect  of  removal  of  impediment  to  mar- 
riage after  cohabitation  begun. 

3  L.R.A.{N.S.)   244. 

Statute  fixing  age  of  coneent  in  defining 
statutory  rape  as  determining  age  of  con- 
sent  for  marriage.       21  L.R.A.(N.S.)    847. 

Effect  of  contracting  or  dissolution  of 
marriage  before  consummation  of  right  un- 
der homestead  entry.      7  L.R.A.(N.8.)  867. 

Legislative  power  to  forbid  marriage. 

2  L.R.A.(N.8.)  531. 

Effect  on  common-law  marriage  of  statute 
regulating  marriage.'     2  L.R.A.(N.S.)  353. 

Effect  upon  duly  solemnized  marriage  of 
absence  of  license.       15  L.R.A.(N.S.)   463. 

Effect  of  void  marriage. 

96  Am.  St  Rep.  267. 

Effect  of  marriage  during  continuance  of 
prior  marriage.  46  Am.  Dec.  130. 

E^ect  of  intermarriage  between  debtor 
and  creditor.  21  L.R.A.(N.S.)   683. 

Ignorance  aa  defense  to  prosecution  for 
oflSciating  at  marriage  or  persons  under  age. 

29  L.R.A.(N.S.)   604. 
ABTHilment  of  atarriace. 

Misrepresentation  as  to  disposition  or 
character  as  ground  for  annulling  marriage. 

30  L.R>A.(N.S.)   301. 
.Duress  to  avoid  marriage. 

27  L.R.A.(N.8.)  803. 

Power,  upon  annulling  marriage,  to  re- 
quire man  to  provide  for  support  of  woman 
or    child.  6    L.R.A.(N.8.)     767. 

Alimony  in  wife's  suit  to  annul  marriage. 
3  L.R.A.(N.S.)    192;  26  L.R.A.(N.S.)   600. 

Duress  as  ground  for  avoiding  marriage 
to  escape  prosecution  for  seduction. 

16  L.R,A.(N.S.)  938. 

Misrepresentations  or  concealment  as  to 
physical  or  mental  condition  as  ground  for 
annulling  marriage.  13  L.R.A.(N.S.)  996. 
IMvoroe,  generally. 

Constitutionality   of  legislative   divorces. 
48    Am.    Dec.    437. 

Divorce  at  instance  of  third  person  or 
after  death  of  one  of  parties. 

82  Am.  Dec.  197. 

Proceedings  to  vacate  and  annul  divorces 
and  effect  on  parties  and  on  marriages 
which  they  have  contracted. 

61   Am.   Dec.   459. 

Effect  of  valid  decree  of  divorce. 

65   Am.   Dec.   355. 

Loss  of  right  to  divorce  after  it  is  per- 
fected. 84  Am.  St.  Rep.  136. 

Attack  on  decree  of  divorce  after  death 
of  one  of  parties.     125  Am.  St.  Rep.  230. 

Extraterritorial  effect  of  decree  of  di- 
vorce. 83  Am.  St.  Rep.  616. 

Vacating  decree  for  divorce  after  death 
of  party.  1  L.R.A.(N.S.)  561. 

Effect  of  divorce  to  revoke  gift  by  will. 
69  L.R.A.   940. 

Effect  of  divorce  on  liability  for  sup- 
port of  children.         2   Ii.R.A.(N.S.)    851. 

Right  to  enter  divorce  decree  against  ob- 
jection of  aggrieved  spouse. 

22  L.R.A.(N.S.)    999. 

Jurisdiction  of  court  of  state  of  matri- 
monial domicil  to  grant  divorce  upon  oon- 
atructive  service.  7  L.R.A.(N.S.)  1127. 


Character  of  residence  essential  to  juris- 
diction in  divorce  proceedings. 

28   L.R.A.(N.S.)    992. 
Local  domicil  or  residence  as  condition  of 
jurisdiction  of  action  lor  annulment  of  mar- 
riage. 30.L.R.A.(N.S.)    745. 
Character  of  residence  essential  to  juris- 
diction in  divorce  proceeding. 

12  L.R.A.(N.S.)    1100. 
Oroniada  for  dlToroe. 
Grounds  for  divorce. 

19  Am.  St.  Rep.  433. 
Statutory  causes  for  divorce. 

65  Am.  Dec.  708. 
Desertion  as  {^ound  for  divorce. 

119  Am.  St.  Rep.  618. 
Continuity   of  desertion   as   essential   to 
divorce.  61  Am.  St.  Rep.  182. 

Relations  between  one  spouse  and  rela- 
tives of  other  as  affecting  question  of  de- 
sertion or  cruelty.       13  L.R.A.(N.S.)   222. 
Refusal  of  wife  to  follow  htisband,  on 
change  of  domicil,  as  desertion. 

4  L.R.A.(N.S.)    145. 
Desertion  by  forcing  spouse  to  leave  mar- 
ital home.                       29  L.R,A.(N.S.)  614. 

Computation  of  period  ot  abandonment  as 
affected  by  insanity  of  defendant. 

16    L.R.A.(N.S.)    1071. 

Cruelty  as  ground  for  divorce.  29  Am. 
Dec.  674;  73  Am.  Dec.  619;  12  Am.  St. 
Rep.  877;  66  Am.  St.  Rep.  69. 

Making  charges  of  adultery  as  ground 
for  divorce.  18  L.R>A.(N.S.)   300. 

Bringing  another  woman  into  home  as 
cruel  and  inhuman  treatment. 

2  L.R.A.(N.S.)    669. 

Profanity  and  obscenity  as  ground  for  di- 
vorce. 12  L.R.A.(N.S.)  820. 

Impotency  as  ground  for  divorce. 

116  Am.  St.   Rep.  241. 

Physical  incapacity  aa  ground  for  di- 
vorce or  decree  of  nullity. 

28  Am.  Dec  447. 

Who  is  an  habitual  drunkard  within 
meaning  of  divorce  laws. 

6   L.R.A.(N.S.)    914. 
Def emsea  to  aotlon  for  dlToroe. 

Misconduct  of  plaintiff  as  defense  in  di- 
vorce  suit.  15    Am.   Dec.   211. 

What  constitutes  connivance  sufficient  to 
bar  divorce.  120  Am.  St.  Rep.  520. 

Knowledge  of  antenuptial  unchastity  as 
bar  to  divorce  for  subsequent  adultery. 

23   L.R.A.(N.S.>    240. 

Recrimination  as  defense  in  divorce  pro- 
ceeding. 86  Am.  St.  Rep.  333. 

Condoned  adultery  as  recriminative  bar 
for  divorce  for  adultery. 

90  Am.  Dec.  611. 

Condonation  of  loathsome  disease  as  de- 
fense to  divorce  or  annulment  action. 

5  L.R.A.(N.S.)    729. 
Oiiatody  and  rapport  of  ohlldren  after 

dlToroe. 
Father's  liability  where  custody  of  child 
is  awarded  to  divorced  mother. 

47  Am.  St.  Rep.  314. 

Father's  duty  to  support  child  awarded 

to  mother  by  divorce   decree  silent  as  to 

maintenance.  114  Am.  St.  Rep.  700. 
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Right  of  diTOrced  persons  to  contract  as 
to  custody  of  children. 

15  L.R.A.(N.S.)   744. 
Alimony  and  eonaael  fees. 

i>ivorce  auu  alin^on^'. 

IV  Am.  St.  Rep.  271. 
Alimony  and  its  allowance. 

60  Am.  Dec.  665. 
Power  to  grant  alimony   in  divorce  suit 
without  personal  service  of  pi'ucess. 

9    L.R.A.(N.S.)    593. 
Husband's    prospects    as    basis    for    ali- 
mony. 4   L,.R.A.(N.S.)    909. 
Assignability  of  decree  tor  alimony. 

;  L.R.A.(N.S.)   179. 
Temporary  alimony  or  counsel  fees  pend- 
ing attempt  to  set  aside  divorce  or  separa- 
•  tion.  24  L.R.A.(N.S.)    1015. 

Alimony    pendente    lite    or    counsel    fees 
when  marriage  is  denied. 

25  L.R.A.(N.S.)   387. 
Right  of  wife  against  whom  absolute  di- 
vorce granted   to   permanent  alimony.     20 
L.R.A.(N.S.)    421;   30  L.R.A.(N.S.)    73. 

Action  to  recover  alimony  accruing  under 
decree  in  another  state. 

28   L.R.A.(N.S.)    1068. 
Jurisdiction  to  award  temporary  alimony, 
suit  money,  and  counsel  fees   pending  ap- 
peal. 27  L.R.A.(N.S.)  712. 
Validity   of   provision    in   decree   declar- 
.  ing  alimony  lien  on  husband's  personally. 
30  L.R.A.(N.S.)    1062. 
Decree   for   alimony   after   grant   of   di- 
vorce. 88  Am.  Dec.  657. 
Wife's  right  to  maintain  separate  suit  for 
maintenance    independent    of    suit    for    di- 
vorce.                            77  Am.  St.  Rep.  229. 
Whether  alimony  terminates  on  death  of 
husband.                          2  L.R.A.(N.S.)    232. 
Remedy   for   enforcement   against   deced- 
ent's estate  of  alimony  accruing  prior  to 
his  death.                       18  L.R.A.(N.S.)  257. 
Effect  of  second  marriage  upon  alimony. 
62  L.R.A.  974. 
Effect  of  intermarriage  of  parties  to  di- 
vorce upon  right  to  alimony  or  provision  in 
lieu  thereof.                   3  L.R.A.(N.S.)    923. 
Power   of   courts  to   create   and   enforce 
liens  to  secure  payment  of  alimony. 

102  Am.  St.  Rep.  700. 
Allowance  of  alimony  or  suit  money  to 
husband  in  divorce  action. 

25    L.R.A.(N.S.)     234. 
Separation  agreements. 

Separation  agreements.    90  Am.  Dec.  367. 
Validity  and  effect  of  separation  agree- 
ments. 83   Am.   St.   Rep.   859. 
Validity  of   agreement  between   husband 
and  wife  renouncing  marital  rights. 

12  L.R.A.(N.S.)   848. 
Validity  of  anticipatory  contract  making 
provision  for  wife  in  event  of  divorce  for 
subsequent  fault  of  husband. 

23  L.R.A.(N.S.)    880. 
Validity  of  contract  as  to  support  of  wife 
pending  divorce.  2  L.R.A.  (N.S.)   201. 

Right  of  party  in  default  to  enforce  ante- 
nuptial marriage  settlement. 

26  L.R.A.(N.S.)    858. 


Right*,    llabllltlea,    and    disabilities, 
generally. 

Husband  as  agent  of  wife. 

20   Am.   St.   Rep.    784. 
Liability  of  husband  for  necessaries  fur- 
nished wife  while  living  with  him. 

65   L.R.A.   529. 
Wife's  implied  authority  to  act  for  hus- 
band and  charge  him  for  necessaries. 

08   Am.    St.    Rep.    028. 
Validity  of  husband's  promise  to  pay  debt 
previously  contracted  by  wife. 

7  L.R.A.(N.S.)    1048. 
Liability  of  husband  for   torts  of   wife. 
92  Am.  St.   Rep.   104. 
Liability  of  husband  and  wife  for  torts 
of    latter.  6   Am.    Dec.    106. 

Effect  of  married  women's  acts  upon  hus- 
band's liability  for  wife's  torts.  14  L.R.A. 
(N.S.)    1003;    25    L.R.A.(N.S.)    840. 

Husband's  right  to  use  force  to  control 

wife.  86  Am.  Dec.  437. 

When  wife  is  regarded  as  a  feme  sole. 

37  Am.  Dec  709. 

Business  conducted   by  and   in  name  of 

wife.  84  Am.  Dec.  673. 

Contracts  of  married  women. 

78  Am.  Dec.  226. 
Power  of  attorney  by  married  woman. 

84  Am.  St.  Rep.  762. 
Married  woman  as  partner. 

31  Am.  St.  Rep.  934. 
Power  of  married  women  to  be  partners. 
34  Am.   St.   Rep.   339. 
Right  of   wife,   under   enabling  acts,   to 
devise  property  held  by  husband  and  her- 
self as  joint  tenants.     7  L.R.A.(N.S.)   701. 
Liability  of  married  woman  for  use  and 
safety  of  premises  owned  by  her. 

19   L.R.A.(N.S.)    631. 
Validity  of  new  promise  by  woman  after, 
to  pay  debt  incurred  during  coverture. 

7   L.R.A.(N.S.)    1053. 
Obligation  of  married  woman  which,  to 
knowledge  of  payee  or  obligee,  is  used  to 
discharge  debt  of  third  person,  as  contract 
of  suretyship.  18  L.R.A.(N.S.)   81. 

Right  to  recover  for  loss  of  consortium 
from  negligent  injury  to  husband. 

24  L.R.A.(N.S.)    1024. 
Enforcement  of  personal  contract  of  mar- 
ried woman   capable  of  contracting  under 
law  of  state  or  county  where  contract  made. 
26  L.R.A.(N.S.)   774. 
Antenuptial  debts  of  married  women. 

.  60  Am.   Dec.  269. 
Judgments  against  married  women. 

55  Am.  Dec.  699. 
Conclusiveness  on  married  women  of  vol- 
untary acts  and   representations  deceiving 
others.  58  Am.  Dec.  114. 

Liability  of  married  woman  for  crimes 
committed  in  husband's  presence. 

33   Am.   St.   Rep.   89. 
How  far  wife  bound  by  note  for  family 
expenses.  3  L.R.A.(N.S.)    145. 

What  constitute  "family  expenses"  with- 
in statute  'rendering  wife  or  her  property 
liable.  21   L.R..V(N.S.)    277. 
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Effect  of  husband's  discbarge  upon  statu- 
tory liability  of  wife  for  family  expenses. 
14  L.R.A.(N.S.)    1032. 

Ownership  of  separate  estate,  trade,  or 
business  as  condition  of  married  woman's 
right   to   contract.       4   L.R.A.(N.S.)    547. 

Power  of  married  woman,  under  statute 
giving  her  sole  control  of  separate  estate, 
to  become  surety.  17  L.R.A.(N.S.)  676. 

Torts  of  married  women. 

83  Am.  Dec.  776. 

Liability   of   married   women    for   torts. 

131  Am.  St.  Rep.  130. 

Property  rlglits;  transaotlona  between. 

Tenancy  by  the  entireties. 

18  Am.  Dec.  377. 

Tenancy  by  entireties  in  personal  prop- 
erty. 38  Am.  St.  Rep.  435. 

Respective  rights  of  husband  and  wife  to 
income  or  products  from  estate  held  by 
entirety.  19  UR.A.(N.S.)  1037. 

Validity  of  encumbrance  by  husband  and 
wife  of  property  held  by  entireties  to  se- 
cure husband's  individual  debt. 

66  L.R.A.  632. 

Effect  of  divorce  on  tenancy  by  entire- 
ties. 10  L.R.A.(N.S.)  463. 

Character  of  estate  under  conveyance  to 
both  spouses  as  affected  by  one  already  had 
estate  in  land.  25  L.R.A.(N.S.)    167. 

Separate  and  community  property.  86 
Am.  Dec.  628;  21  Am.  St.  Rep.  43. 

What  is  community  property. 

126  Am.  St.  Rep.  100. 

Separate  property  of  married  woman. 

22  Am.  St.   Rep.  432. 

Property  vesting   as   separate  estate   in 

absence  of  evidence  as  to  purchase  money. 

96  Am.  Dec.  423. 

Real  property  granted  by  government  to 

«itizen  as  separate  or  community  property. 

96  Am.  St  Rep.  916. 

Profits  accruing  in  connection  with  sep- 
arate estate  of  either  spouse  as  community 
property.  31  L.R.A.(N.S.)   1092. 

Character  of  property  as  community  or 
separate  where  title  not  completed  until 
after  death  of  spouse. 

17   L.R.A.(N.S.)    154. 

Power  of  married  woman  over  separate 
estate.  30  Am.  Dec.  233. 

Liability  of  wife's  separate  estate. 

6  Am.  Dec.  589. 

Liability  of  separate  estate  of  wife  for 
b«r  funeral  expenses.    6  L.R.A.(N.S.)   917. 

Liability  of  community  for  husband's 
fraud.  27    L.R.A.{N.S.)     1022. 

Creation  of  trust  I7  investment  by  hus- 
band in  own  name  of  wife's  separate  prop- 
erty in  real  estate.  6  L.R.A.(N.S.)  381. 

Chargeability  of  married  woman's  estate 
with  her  debts  and  contracts. 

72    Am.    Dec.    613. 

When  separate  property  of  married  wom- 
an  chargeable   with    cost  of   improvement. 
3  L.R.A.(N.S.)    307. 

Effect  of  divorce  on  community  property 
in  absence  of  adjudication. 

11  L.R.A.(N.S.)   103. 

Right  of  spouse  living  apart  to  claim  com- 


munity rights  as  against  persons  ignorant 
of  relationship.  29  L.R.A.(N.S.)468. 

Compelling  division  of  property  accumu- 
lated during  void  marriage. 

68  Am.  St.  Rep.  375. 
Effect  of  desertion  of  wife  on  her  prop- 
erty rights,  power  to  contract,  etc. 

64  Am.  St.  Rep.  862. 
Reducing  wife's  choses  in  action  to  pos- 
session. 37  Am.  Dec.  577. 
Agreements    to    compensate    husband    or 
wife  for  services,  or  to  relinquish  claims  on 
earnings  or  profits.          58  Am.  St.  Rep.  492. 
Transfer  in  fraud  of  wife. 

39  Am.  Dec.  218. 
Antenuptial   conveyance   in   fraud  of  in- 
tended wife.  103  Am.  St.  Rep.  418. 
Conveyance   in    contemplation    of   marri- 
age, but  before  negotiations  begun,  as  fraud 
on  subsequent  husbtuid  or  wife. 

9  L.R.A.(N.S.)    955. 

Right  of  wife  to  relief  against  transfer 

made  or  contemplated  by  husband  in  fraud 

of  her  support.  18  L.R.A.(N.S.)    1147. 

Right  of  wife  to  give  away  her  personal 

property  without  husband's  consent. 

3  L.R.A.(N.S.)   769. 
Right  of  husband  to  give  away  his  per- 
sonal property  without  wife's  consent. 

3  L.R.A.(N.S.)  774. 
Right  of  man   to   dispose  of   ornaments 
and  apparel  purchased  for  wife's  use. 

11  L.R.A.(N.S.)   389. 
Right  of  wife  to  secure  husband's  prop- 
erty at  tax  sale.  9  L.R.A.(N.S.)     674. 
Larceny  or  eml>ezzlement  by  one  spouse 
of  other's  property.     29  L.R.A.(N.S.)    830. 
Conveyances  between  husband  and   wife. 
21  Am.  St  Rep.  84. 
Conveyance  from  husband  to  wife. 

133  Am.  St  Rep.  607. 
Direct  conveyance  to  wife. 

88  Am.  Dec.  54. 
Validity  of  gift  by  husband  to  wife. 

24  Am.  St.  Rep.  490. 

Effect  of  conveyance  by  husband  to  wife. 

69  L.R.A.  353. 

Attaclcs  by  creditors  on  conveyances  made 

by  husbands  to  wives. 

90  Am.  St  Rep.  499. 
Deed  from  wife  to  husband. 

9  Am.  St  Rep.  323. 
Validity  of  direct  conveyance  by  wife  to 
husband.  31    L.R.A.(N.S.)    844. 

Effect  of  purchase  by  and  deed  to  mar- 
ried woman.  57  Am.  Dec.  194. 
Fraudulent  conveyances  to  wife. 

19   Am.    St   Rep.   657. 
Liability  of  wife's  separate  estate  to  hus- 
band's creditors  for  value  of  increase  due 
to  his  acts.  77  Am.  St  Rep.  92. 

Right    of    husband's    creditors    to    reach 
fruits  of  management  of,  or  services  in  con- 
nection with,  wife's  separate  estate  or  busi- 
ness. 23  L.E.A.(N.S.)    1124. 
Misconduct  of  wife  as  affecting  deed  or 
gift  to  her  before  and  in  consideration  of 
marriage.  6  L.R.A.(N.S.)    785. 
Marriage  settlements.       50  Am.  Dec.  371. 
Effect   of  marriage   on   antenuptial  con- 
tracts between  husband  and  wife. 

73  Am.  St.  Rep.   898. 
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Validity  of  antenuptial  contract  by  hus- 
band or  wife  to  support  the  other. 

16   L.R.A.(N.S.)    491. 

Validity  of  contract  relinquishing  rights 
in  intended  husband's  estate,  signed  in  ig- 
norance of  legal  rights. 

9    L.R.A.(N.S.)    953. 

Waiver  of  widow's  allowance  by  antenup- 
tial agreement.  25  L.R.A.(N.S.)    751. 

Power  to  bar  dower  by  antenuptial  agree- 
ment not  conforming  to  any  of  the  statutory 
methods.  17   L.R.A.(N.S.)    866. 

EiTect  of  one  spouse  joining  in  other's 
deed  or  mortgage,  to  convey  former's  sep- 
arate property.  28  L.R.A.(N.S.)    289. 

Sufficiency  of  husband's  joinder  in  wife's 
conveyance  of  land.    97  Am.  St.  Rep.  584. 

Effect  of  nonjoinder  of  husband  in  wife's 
contract  to  convey,  where  joinder  is  essen- 
tial  to  conveyance.     30  L.R.A.(N.S.)    353. 

Power  of  equity  to  perfect  or  enforce 
married  woman's  defectively  executed  or 
aclaiowledged  instruments. 

19  Am.  Dec.  230. 
Risht  of  action  by  married  woman, 
generally. 

Mother's  right  of  action  for  enticing  of 
minor.  1  L.RA.(N.S.)  362. 

Right  of  married  woman  to  recover  for 
loss  of  time,  services,  wages,  or  impaired 
capacity  to  labor.        20  L.R.A.(N.S.)   215. 

Effect  of  temporary  cessation  from  em- 
ployment upon  right  of  married  woman  to 
recover  for  loss  of  earning  capacity. 

23  L.R.A.(N.8.)   408. 

Joinder  of  husband  and  wife  in  action  for 
personal  injury.  28  Am.  St.  Rep.  79. 

Actions  betireen  husband  and  irife. 

Suit  between  husband  and  wife. 

73  Am.  St.  Rep.  268. 

Right  of  wife  to  sue  husband  on  con- 
tract 6  L.R.A.(N.S.)  611. 

Bight  of  wife  to  sue  husband  for  personal 


tort.    6  L.R.A.(N.S.)  191;  30  LR.A.(N.S.) 
1163. 

Husband's  right  to  sue  wife  for  personal 
tort  23  L.R.A.(N.S.)   699. 

Applicability  of  common-law  rule  pre- 
cluaing  executory  contract  or  action  at  law 
between  husband  and  wife,  where  husband 
acts  in  some  representative  capacity. 

11  L.R.A.(N.S.)  273. 

Right  of  assignee  of  claim  from  on* 
spouse  to  sue  other.  31  L.R.A.(N.S.)  1148. 
Alienation  of  aSeotiona. 

Action  for  alienation  of  wife's  affections. 
44  Am.  St  Rep.  845. 

Right  to  sue  for  alienating  husband's  af- 
fections. 28  Am.  St  Rep.  217. 

Wife's  action  for  alienation  of  husband's 
affections.  46  Am.  St  Rep.  472. 

Wife's  right  under  enabling  acts  to  sue 
for  alienation  of  affections.  4  L.R.A.(N.S.) 
643;    29   L.R.A.(N.S.)    342. 

Liability  of  parent  for  causing  separation 
of  husband  and  wife.       9  L.R.A.(N.S.)  322. 

Effect  of  fact  that   husband  of   wife  of 

plaintiff  in  action  for  alienation  of  affec- 

cions  or  crim.  con.  was  aggressive  party. 

16  L.R.A.(N.S.)   742. 

Abandonment   of   wife;    llabiUty  for 

support. 

Constitutionality  of  statute  requiring  hus- 
band upon  conviction  of  abandonment,  to 
provide  for  support  of  family. 

23  L.R.A.(N.S.)   864. 

Effect  of  husband's  adultery  to  prevent 
his  relying  on  wife's  adulteiy  as  defense  to 
action  for  support       10  L.R.A.(N.&)  468. 


HTPOTH£TICAIi  QUESTIOHS. 

See  Evidence,  447,  448,  457. 


XOE. 

Editorial  notes. 

Rights   in    ice.  1    Am.    St   Rep.    352. 

Right  of   public  authorities  to  preserve 

ice  for  sport  3  L.R.A.(N.S.)    1103. 


IDEM  SONAN8. 


See  Mortgage,  23. 


«  I  > 


rDENnXTOATIOir. 

Of  letter  offered  in  evidence,  see  Evidence, 
351-353. 


XDENTITT. 

Of  corporation  after  change  of  name,  see 
Corporations,    3. 

Of  grantor  of  deed,  see  Deeds,  3,  4. 

Sufficiency  of  identity  ot  notes  and  mort- 
gages, see  Evidence,  324. 

Sufficiency  of  proof  of,  see  Evidence,  872, 
873,  883,  884,  995,  990. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  e,  3. 

Opinion  evidence  aa  to,  see  Evidence,  VII.  1. 

Of  grantor  in  mortgage,  see  Mortgage,  23. 

Instruction  assuming  fact  of,  see  Trial,  362J 

Question  for  jury  as  to,  see  Trial,  IV.  i. 


lONORANOE. 


Effect  of,  on  availability  of  estoppel. 
Estoppel,  63. 
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10  Am.  Dee.  323. 


♦  »» 


nXEOAL  CONTRACT. 

In  general,  see  Contracts,  IV. 

*  I  » 

UXEOAUTT. 

Of  oontracta,  see  Contracts,  IV. 


♦  «» 


nXEOITIMACT. 

Of  children  of  annulled  marriage,  see  Hus- 
band  and  Wife,  2b. 
See  also  Bastardy. 

Editorial  notes. 

Maintenance  of  bastard  children. 

56    Am.    Dec.    259. 

Lecritimation  of   offspring  of   adulterous 

relations.  1  L.R.A.(N.S,)    773. 


*.»» 


Of  distributee's  final  receipt  for  fraud,  see 

Executor  and  Administrator,  38. 
Of  witness,  see  Witnesses,  V. 


nCPLIED  CONTRACTS. 

Of   municipality,    see   Municipal   Corpora- 
tions, 29-31,  36. 
See  Contracts,  I.  b. 


♦  »» 


IMFI.IED  TRUSTS. 


See  Trusts,  I.  c. 


»»» 


II.I.FAMXS. 

Houses  of,  see  Disorderly  Houses. 


4«  » 


UXNESS. 

Of  attorney  as  excuse  for  failure  to  file 
abstract,  see  Appeal  and  Error.  431. 

Right  to  recover  for  work  done  where  non- 
completion  of  contract  is  due  to,  see 
Contracts,  141,  142. 


«»» 


HX  TREATMENT. 

round  for  divorce,  see  Husband  and 
We,  in.  b,  1. 


IMMORAI.  COITDVOT. 

'Am  ground  for  disbarment  of  attorney,  see 
Attorneys,  4. 


mPUJED  WARRANTT. 

See  Sale,  HI.  b. 


♦  «»• 


IMPRISONMENT. 

Of  criminal  generally,  see  Criminal  Law, 
IV. 


nCPRISONMENT  FOR  DERT. 

Editorial  notes. 

Statute  violating  prohibition  against  im- 
prisonment for  debt.     37  Am.  St.  Rep.  753. 
Constitutionality  of  statute  providing  for 
imprisonment  for  beating  board  bill. 

21  L.R.A.(N.S.)   269. 
Imprisonment  for  failure  to  pay  alimony 
as  imprisonment  for  debt. 

17  L.R.A.(N.S.)  1140. 


IMPROVEMENTS. 


♦  «» 


*  IMPAIRMENT  OF  ORLIOATION. 

Bee  Contracto,  VII. 


♦  »» 


IMPEAOHINO  EVIDENCE. 

ground  for  new  trial,  see  New  Trial, 
62-64. 


Election  of  remedy  for  injury  to,  see  Ac- 
tion or  Suit,  28. 

Inclusion  of,  in  contract  of  sale,  see  Con- 
tracts, 97.       • 

Estoppel  by  permitting,  see  Estoppel,  II. 
f,  2,  b. 

Right  of  surviving  husband  to  make  per- 
manent improvements  a  charge  on  the 
homestead  as  against  minor  children, 
see  Homestead,  30. 

Failure  to  consider,  as  ground  for  setting 
aside  judgment,  see  Judgment,  177. 

Lien  for,  see  Liens,  V. 

Liability  of  tenant  for  life  for,  see  Life 
Tenants. 

Right  to  allowance  for,  under  pleading,  see 
Pleading,  40. 
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Public  improvements,  see  Drains  and  Sew- 
ers; Public  Improvements. 
Allowance  for,   in   action   for   specific   per- 
formance, see  Specific  Performance,  39, 
43. 
Right  of  good   faith   purchaser  to   recover 
for,  see  Vendor  and  Purchaser,  71. 
A  deed  which  the  grantee  regards  as  giv- 
ing a  good  title,  except  that  if  a  specified 
corporation  needs  the  land  for  mining  pur- 
poses, he  must  move  his  building  off,  does 
not   constitute   such   color   of   title,    under 
Dak.  Comp.  Laws,  1887  §§  5455,  5456,  as 
to  enable  him  to  recover  the  value  of  such 
improvements  from  the  true  owner  of  the 
premises.     Skelly  v.  Warren,  17  S.  D.  25, 
84  N.  W.  408. 

lidltorlal  notes. 

What  are  betterments,  and  allowance 
therefor.  81   Am.   St.   Rep.   164. 

Recovery  for  improvements  made  in  good 
faith.  14    Am.    St.    Rep.    53. 

Plowing  and  cultivating  land  as  "im- 
provements." 20   L.R.A.(N.S.)    378. 


♦  »» 


IMPUTED  NEOI.IOENCE. 


See  Negligence,  n. 


♦  »» 


IMPUTED  NOTICE. 


See  Notice,  I.  b. 


INADVEBTEKCE. 


Aa  ground  for  relief  from  judgment,  see 
Judgment,  VI.  c,  3. 


INCEST. 

Incestuous     marriage,     see     Husband    and 

Wife,  1. 
Competency  of  wife  in  prosecution  for,  see 

Witnesses,  16. 
Privilege  of  witness  against  testifying  to, 

see  Witnesses,  96. 

Although  S.  D.  Rev.  Pen.  Code,  §  325, 
defines  rape  as  an  act  of  sexual  intercourse 
with  a  female  not  the  wife  of  th^  perpe- 
trator, (1)  where  the  female  is  under  the 
age  of  eighteen  years,  a  female  under  such 
age  is  not  conclusively  presumed  incapable, 
under  §  16,  of  committing  the  crime  of  in- 
cest or  adultery.  Ex  parte  Nesson,  —  S. 
D.  — ,  27  L.R.A.(N.S.)  872,  125  N.  W.  124. 

Editorial  notes. 

Crime  of  incest.       Ill  Am.  St.  Rep.  19. 
Incest  between  persons  related  by  mar- 
riage. 31    L.R.A.(N.S.)    772. 


INCOMPETENT  PERSONS. 

Evidence  on  appeal  as  to  render  adjudg- 
ing person  to  be  an  incompetent,  set 
Appeal  and  Error,  460. 

Prejudicial  error  in  admission  of  evidence 
as  to  insanity,  see  Appeal  and  Error, 
914. 

Rescission  of  contract  with  intoxicated  per- 
son, see  Contracts,   174,  184. 

Voidability  of  deed  executed  by  intoxicated 
person,  see  Deeds,  39. 

Presumption  of  continuance  of  insanity,  see 
Evidence,  101. 

Admissibility  of  evidence  as  to  total  in- 
capacity of  defendant,  see  Evidence, 
778. 

Sufficiency  of  evidence  as  to  mental  capac- 
ity, see  Evidence,  880,  881. 

Opinion  evidence  as  as  to  sanity,  see  Evi- 
dence, VII.  f. 

Liability  for  support  of,  see  Poor  and  Poor 
Laws. 

Specific  performance  of  contract  by,  see 
Specific  Performance,  21. 

State  asylum  for  feeble  minded  persons,  see 
State  Institutions. 

Excessive  taxation  for  support  of  indigent 
inmates  of  state  institution  for,  see 
Taxes,  20. 

As  to  married  women,  see  Husband  and 
Wife. 

As  to  infants,  see  Infants. 

See  also  Public  Money. 

1.  The  test  of  whether  a  person  is  com- 
petent to  make  a  deed  is  that  be  should 
be  qualified  to  do  that  particular  business 
rationally — not  that  he  should  be  capable 
of  doing  all  kinds  of  business  with  judg- 
ment and  discretion,  nor,  that  he  should 
be  wholly  deprived  of  reason,  so  as  to  be 
incapable  of  doing  the  most  familiar  and 
trifiing  work.  Nelson  t.  Thompson,  16  N. 
D.  295,  112  N.  W.  1058. 

2.  Where  in  an  action  to  foreclose  cer- 
tain mortgages,  it  was  contended  on  behalf 
of  one  of  the  defendants,  that  she  was  at 
the  time  of  signing  the  notes  and  mort- 
gages, of  unsound  mind,  and  mentally  in- 
competent to  enter  into  a  binding  obliga- 
tion, such  defense  is  not  established,  where 
the  evidence  fails  to  show  that  she  was  "a 
person  entirely  without  understanding," 
within  the  meaning  of  N.  D.  Rev,  Codes 
1905,  §§  4018,  4019,  defining  what  incapaci- 
tates a  person  from  entering  into  a  bind- 
ing contract.  Wood  v.  Pehrsson,  —  N.  D. 
— ,  130  N.  W.  1010. 

Editorial  notes. 

Insane  delusions.        63  Am.  St.  Rep.  80. 
Necessity    and    sufficiency    of    notice    of 
lunacy  proceeding  to  alleged  lunatic. 

26  L.R.A.(N.S.)    2.S2. 
Necessity  of  notice  to  lunatic  of  applica- 
tion for  sale  of  property  to  pay  debts. 

29  L.R.A.(N.S.)    147. 
Action  by  insane  person. 

2  L.R.A.(N.S.)    961. 
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Right  of  insane  person  to  institute  pro- 
ceedings by  next  friend.        64  L.R.A.  613. 
Power   of   state   to   impose   liability   for 
maintenance    of    person   committed    to    in- 
sane  asTlum  upon  his  estate  or  relatives. 
24  L.R.A.(N.S.)   295. 
Power  of  guardian  or  committee  to  bind 
incompetent  or  his  estate  by  contract 

8  L.R.A.(N.S.)    436. 
Civil  liability  of  incompetent  persons. 

42  Am.  St.  Rep.  763. 
Contracts  of  insane  persons. 

71  Am.  St  Rep.  426. 
Liability  of  lunatics  on  contracts. 

15  Am.  Dec.   361. 
Capacity  to  make  contract  as  affected  by 
mental  condition.  3  L.R.A.(N.S.)    174. 

Validity  of  contract  executed  after  in- 
sanity in  pursuance  of  obligation  assumed 
while    sane.  14   L.R.A.(N.S.)    062. 

Whether  deed  executed  by  an  incompe- 
tent not  judicially  declared  such  may  be 
avoided  in  action   at  law. 

19  L.R.A.(N.8.)  461. 

Confinement  of  one  acquitted  of  crime  by 

reason  of  insanity.      25  L.R.A.(N.S.)   946. 


♦  »» 


INOONSISTENCT. 

Estoppel   by,  see  Estoppel,   II.  i. 
In   pleading,  see  Pleading,  I.  d. 
Between    general    and   special   verdict. 
Trial,  VIII.  «. 


♦  «» 


XHOORFORATIOK. 

Of  town,  mandamus  to  compel  vacation  of 
judgment  declaring  incorporation  void, 
see  Mandamus,  17,  18. 
municipality,   see   Municipal    Corpora- 
tions, 1-3. 


Of 


♦  »» 


INORIMIHATIOK. 

Of  self,  see  Crimination  of  Self. 


INBEBTEDNESB. 


Evidence  as  to,  see  Evidence,  X.  i. 

Effect  of  failure  to  apportion  indebted- 
ness in  transferring  control  of  road 
district,   see   Road   Districts,   2. 

Of  city,  see  Municipal  Corporations,  VIII. 

Of  state,  see  State,  3,  4. 

See  also  Debts. 

4«» 

niDEMNITT. 

Bond  for,  see  Bonds,  I. 

Agreement  to  permit  replevin  action  as 
consideration  for  contract  of,  see  Con- 
tracts, 6,  7. 


Estoppel  of  surety  on  indemnity  contract, 
see  Estoppel,  67. 

Right  of  city  to  recover  over  against  per- 
son whose  negligence  caused  injury  in 
highway,  see  Highways,  22-24. 

In  general,   see   Insurance. 

Effect  of  levying  officer  demanding  and  ac- 
centing indemnity  bond,  see  Levy  and 
Seizure,  22. 

Right  of  recovery  over  by  surety  on  bond, 
see  Principal  and  Surety,  6. 

Editorial  notes. 

When  right  to  sue  for  indemnity  accrues. 
24   Am.   Dec.   44. 
Indemnity  to  sheriffs. 

86  Am.  St  Rep.  554. 
Sheriff's  right  to  indemnity  while  exe- 
cuting civil   process. 

89  Am.  St  Rep.  413. 
Liability  to  indemnify  officer  for  damages 
sustained  in  enforcement  of  civil  process. 
89  Am.  St  Rep.  448. 

,  <»» 


nrBEPENSENT  CONTRAOTOR. 

Liability  for  injury  due  to  defects  in  high- 
way, see  Highways,  20. 

Liabili^  for  acts  of,  see  Master  and  Serv- 
ant, IIL  b. 


msEx. 

Constructive  notice  acquired  by  search 
through,  see  Real  Property,  20. 

Negligence  of  registrar  of  deeds  as  to  in- 
dexing instruments,  see  Registrar  of 
Deeds,  5,  6. 


»«» 


iHBXAir  cohmtbt. 

Relation  back  of  title  to  land  occupied 
while  part  of,  see  Public  Lands,  28. 

Right  to  enter  under  homestead  law,  see 
Public  Lands,  34. 


e  I » 


UmiAK  RESERVATXOK. 

Jurisdiction  of  action  for  trespass  on,  see 

Courts,  71. 
Jurisdiction  of  crimes  committed  on,  see 

Courts,  72-75. 
Judicial  notice  as  to,  see  Evidence,  16. 


INDIANS. 


Jurisdiction  of  crimes  committed  by,   see 

Courts,    72-76. 
Liability  to  levy  of  certificate  of  deposit 

issued  to,  see  Levy  and  Seizure,  3. 
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INDICTMENT,  INFORMATION,  AND    COMPLAINT. 


1.  Members  of  the  Sisseton  band  of  Sioux 
Indians,  notwithstanding  the  fact  that  they 
bave  been  allowed  to  take  lands  in  several- 
ty under  a  contract  between  them  and  the 
United  States,  are  still  wards  of  the  gov- 
ernment. Minder  v.  First  Nat.  Bank,  22 
S.  D.  14,  114  N.  W.  1094. 

Iiand*  of. 

Deed  by  heirs  of,  as  color  of  title,  see  Ad- 
verse Possession,  23. 

Who  may  maintain  action  to  quiet  title  to, 
see  Cloud  on  Title,  16. 

Jurisdiction  of  proceedings  for  allotment, 
see  Courts,  62. 

Judicial  notice  as  to,  see  Evidence,  16. 

See  also  supra,  1. 

2.  Members  of  the  Sisseton  band  of  Sioux 
Indians,  being  still  wards  of  the  United 
States  government,  the  latter  has  the  right 
to  impose  such  terms  and  conditions  as  to 
the  proceeds  from  the  sale  of  allotted  lands 
as  it  deems  proper  and  most  conducive  to 
the  welfare  of  the  Indians.  Minder  v.  First 
Nat.  iiank,  22  S.  D.  14,  114  N.  W.  1094. 

3.  A  lease  by  an  Indian  during  the  time 
that  the  government  held  the  land  in  trust 
for  him  after  the  issuance  of  a  preliminary 
patent  is  invalid,  unless  it  is  approved  by 
the  Secretary  of  the  Interior.  Keservation 
State  Bank  v.  Uolst,  17  S.  D.  240,  70 
L.R.A.  799,  85  N.  W.  931. 

4.  The  approval  of  the  Secretary  of  the 
Interior  is  necessary  to  the  validity  of  a 
conveyance  by  an  adult  as  well  as  by  a 
minor  heir  of  a  deceased  Indian  allottee, 
under  the'  act  of  Congress  of  March  2,  1902, 
chap.  888,  §  7  (32  Stat  at  L.  275),  pro- 
viding that  the  "adult  heirs  of  any  de- 
ceased Indian  to  whom  a  trust  or  other  pat- 
ent containing  restrictions  upon  alienation 
has  been  or  shall  be  issued  for  lands  al- 
lotted to  him  may  sell  and  convey  the  lands 
inherited  from  such  decedent,  but  in  case 
of  minor  heirs  their  interests  shall  be  sold 
only  by  a  guardian  duly  appointed  by  the 
proper  court,  .  .  .  upon  petition  filed 
by  the  guardian,  but  all  such  conveyances 
shall  be  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior."  United  States  v. 
Leslie,  167  Fed.  670. 

5.  Under  the  Federal  Indian  Allotment 
Act  of  February  8,  1887,  providing  for  the 
allotment  of  reservation  land  among  the 
Indians  occupying  the  same  and  the  is- 
suance of  patents  therefor  with  the  title  to 
the  land  held  in  trust  for  a  period  of  25 
years  for  the  benefit  of  the  Indians  for 
whom  the  allotments  are  made,  and  the 
act  of  Congress  of  March  3,  1906,  authoriz- 
ing the  Secretary  of  the  Interior  to  issue 
a  patent  to  a  certain  Indian  allottee,  a  deed 
by  such  allottee  subsequent  to  the  latter 
act  was  valid  notwithstanding  the  inhibi- 
tion of  the  former  act  which  was  in  effect 
repealed  by  the  act  of  1905  as  to  the  clause 
making  the  deed  or  contract  for  the  sale 
of  the  land  void.  Simonson  v.  Monson,  22 
S.  D.  238,  117  N.  W.  133. 


nrDICTMENT,  IKFOBICATIOH,  AHD 
COMPUOHT. 


I.  FoBM;    RE()ui8m8;    Vebifioatioiii; 
Vabianci. 
ii.  sufficiemct  of  aujcqatiohb. 
««  Entitling. 
b.  Surpltuttge. 
c  At  to  Place;  Time. 

d.  A«  to  Defendant  and  Other  Per- 

»ona;   Oumerehip   or  Interest. 

e.  De»crxption  of  Offense. 

1.  Qeneral      Rulee;      Stating 

Particulars. 

2.  Statutory  Offenses  and  Lan- 

guage. 

3.  Former  Conviction. 

4.  Duplicity;  Repugnancy. 

5.  Certainty,     Accuracy,     and 

Correctness. 
a.  For  Conspiracy. 
h.  For  False  Pretenses. 
0.  For  Selling  Liquors  or 

Keeping  Nuisance  or 

Unlawful  House. 
d.  For  Embezzlement. 
«.  For  Rohhery;  Larceny; 

Receiving       Stolen 

Property, 
f.  For  Illegal  Practice  of 

Dentistry. 
ff.  For  Seaual  Crimes. 
K  For    Assault;     Bomi- 

cide. 
i.  Subornation  of  Perjury. 
'  }.  Uiscellaneous. 

f.  Suffioienoy    to    Support    Convic- 

tion. 
in.  QuASHmo;  Settino  Asidk. 
IV.  Editorial  Notes. 


Presumption  on  appeal,  see  Appeal  and  Er- 
ror, 486. 

Reversible  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  2,  b. 

Duty  of  court  in  case  of  loss  of,  see  Courts, 
1,2. 

Mandamus  to  compel  authentication  of 
copies  of  lost  or  stolen  indictments,  see 
Courts,  31. 

Prosecution  by  information,  see  Criminal 
Law,  II.  c. 

Evidence  admissible  under,  see  Evidence, 
769-773. 

Sufficiency  of,  to  support  extradition  pro- 
ceedings, see  Extradition,  3,  4. 

Matters  as  to  grand  jury,  see  Grand  Jury. 

Sufficiency  of  accusation  in  proceeding  for 
removal  of  officer,  see  Pleadinsrs,  241. 

Prohibition  against  further  proceedings  on 
indictment  found  by  grand  jury  ir- 
regularly drawn,  see  Prohibition,  3. 

Indorsing  names  of  witnesses  on,  see  Wit- 
nesses, IL 
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I.  FOBll;  BjeQDISITES  ;  VeBIFICATION  ;  VAIU- 

VerifleatioB. 

Sufficiency  of  general  demurrer  to  reach  ob- 
jection to  jurat,  see  Criminal  Law,  60. 

Verification  of  affidavit  for  search  warrant 
for  intoxicating  liquors,  see  Intoxicat- 
ing Liquors,  57,  68. 

See  also  infra,  87. 

1.  A  criminal  complaint  wherein  the  facta 
constituting  the  crime  charged  are  stated 
upon  the  information  and  belief  only  of  the 
complaining  witness  is  not  sufficient  to 
justify  the  issuance  of  a  warrant  of  arrest. 
State  ex  rel.  Poul  v.  McLain,  13  N.  D.  368, 
102  N.  W.  407. 

[Cited  in  note  in  10  L.R.A.(N.S.)  161, 
on  complaint  or  information  on  in- 
formation and  belief  as  basis  for  is- 
suance of  warrant,  or  for  examination 
preliminary  thereto.] 
Varlaaoe. 

2.  An  information  for  keeping  a  liquor 
nuisance  conforms  properly  to  the  complaint 
where  it  merely  adds  a  more  specific  descrip- 
tion of  the  place.  State  t.  O'Neal,  —  N.  D. 
— ,  124  N.  W.  68. 

3.  Where  a  complaint  in  jtutice  court  on 
which  the  accused  is  held  to  answer  in  the 
district  court  does  not  allege  the  keeping 
and  maintenance  of  the  nuisance  as  of  a 
second  offense,  the  state's  attorney  may,  un- 
der N.  D.  Rev.  Codes  1905,  §  9792,  file  an 
information  in  the  district  court  for  the 
allege  offense  charging  it  as  a  second  of- 
fense; and  the  information  is  not  therein 
variant  from  the  complaint.  State  v. 
O'Neal,  —  N.  D.  — ,  124  N.  W.  68. 

4.  A  complaint  charging  defendant  with 
the  maintenance  of  a  nuisance  in  violation 
of  law  from  a  particular  date  up  to  the  is- 
suance of  the  complaint  and  an  information 
filed  nearly  four  months  later  charging  the 
maintenance  of  such  a  nuisance  from  the 
same  particular  date  to  a  date  just  prior 
to  the  information  charge  separate  and 
distinct  offenses.  State  y.  Winbauer,  —  N, 
D.  — ,  129  N.  W.  97. 


n.  SUWIC'IENCT  01'  ALtKOATIONB. 

Kftising  objections  to  sufficiency  of  indict- 
ment Inr  objection  to  evidence,  see 
Criminal  Law,  7. 

Entitling. 

S.  An  information  which  is  entitled  in 
the  name  of  the  state  of  North  Dakota,  and 
in  which  the  parties  are  designated  as 
"State  of  North  Dakota,  Plaintiff,  v.  B.,  De- 
fendant," sufficiently  conforms  to  N.  D. 
Const.  §  97,  art.  1,  which  requires  that  "all 
prosecutions  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  state  of  North 
Dakota,"  especially  where,  as  in  the  case 
at  bar,   such   information   recites  that  the 


"state's  attorney  in  and  for  Pierce  countj, 
in  the  state  of  North  Dakota/as  informant, 
here  in  open  court,  in  the  name  and  by  tlie 
authority  of  the  state,  gives  this  court  to 
understand  and  be  informed."  State  v.  Bed- 
nar,  18  N.  D.  484,  121  N.  W.  614. 

b.  Burplutage. 

See   also   infra,   33;    Intoxicating  Liquors, 
44. 

6.  The  fact  that  the  offense  is  incorrectly 
designated  in  an  information  for  murder  is 
mere  surplusage,  and  does  not  subject  the 
information  to  attack  on  that  ground,  it 
containing  sufficient  averments  of  fact. 
State  V.  Noah,  —  N.  D.  — ,  124  N.  W.  1121. 

c.  As  to  Place;  Time. 

Variance  between  complaint  and  informa- 
tion as  to,  see  supra,  4. 
See  also  infra,  45. 

7.  On  information  for  a  continuing  of- 
fense, which  .alleges  that  the  offense  was 
committed  "on  the  1st  day  of  January, 
1904,  and  on  divers  and  sundry  days  and 
times  between  that  day  and  the  24th  day 
of  April,  1905,  and  on  the  24th  day  of 
April,  1905,"  is  sufficiently  certain  as  to 
time,  and  does  not  allege  more  than  one 
offense.  State  v.  Brown,  14  N.  D.  629,  104 
N.  W.  1112. 

8.  As  the  keeping  of  a  disorderly  hou86 
is  an  offense  which  does  not  consist  of  a 
specific  9ct,  but  consists  in  conducting  a» 
public  nuisance,  an  indictment  therefor  need 
not  designate  the  particular  lot  or  block 
or  locality  of  the  house,  but  is  sufficient  if 
it  allege  that  the  offense  was  committed 
within  the  c.ounty.  State  v.  Cambron,  20 
S.  D.  282,  306  N.  W.  241. 

9.  An  information  charging  an  offense, 
which  states  that,  on  a  certain  date,  accused, 
then  and  there  being  proprietor  of  a  saloon, 
did  the  act  complained  of,  is  not  insuffi- 
cient in  its  averment  as  to  when  the  of- 
fense was  committed,  in  failing  to  repeat 
the  words  "then  and  there"  after  the  word 
"did."  State  v.  Johnson.  23  S.  D.  293,  22 
L.R.A.(N.S.)  1007,  121  N.  W.  786. 

10.  Time  being  a  material  ingredient  of 
the  crime  of  keeping  a  saloon  open  on  Sun- 
an  information  charging  that  the  defend- 
ant on  a  specific  date  unlawfully  kept  his 
salooA  open  on  Sunday  sufficiently  desig- 
nated the  time  of  such  unlawful  act. 
State  v.  Schell,  22  S.  D.  340,  117  N.  W. 
605. 

11.  The  information  under  which  defend- 
ant was  convicted  in  the  district  court 
charged  in  effect  that  continuously  between 
certain  designated  dates  defendant  kept  and 
maintained  a  place  (particularly  describing 
it)  where  intoxicating  liquors  were  continu- 
ously sold,  bartered,  and  given  away,  and 
where  persons  were  permitted  to  resort  for 
the  purpose  of  drinking  intoxicating  liquors 
as  a  beverage,  etc.  Held,  that  such  informa- 
tion is  sufficiently  specific  as  to  the  time 
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of  the  eominission  of  the  offense,  as  the  same 
states  that  such  nuisance  was  kept  and 
maintained  continuously  on  each  of  the  in- 
tervening days  between  the  dates  mentioned. 
State  V.  Stevens,  —  N.  D.  — ,  123  N.  W.  888. 

12.  Time  is  not  a  material  ingredient  in 
the  crime  of  statutory  rape,  under  S.  D. 
Code,  Crim.  Proc.  §  225,  providing  that  the 
precise  time  at  which  an  offense  was  com- 
mitted need  not  be  alleged  in  the  informa- 
tion or  indictment  except  where  the  time  is 
a  material  ingredient  of  the  offense.  State 
V.  Sysinger,  —  S.  D.  — ,  125  N.  W.  879. 

d.  At   to   Defendant   and   Other   Pertona; 
Otonerskip  or  Interest. 

13.  An  information  sufficiently  alleges  the 
ownership  of  money  alleged  to  have  been 
stolen  where  in  effect  it  alleges  the  money 
to  be  that  of  one  William  O'Brien.  State 
V.  Faulk,  22  S.  D.  183,  116  N.  W.  72. 

14.  Ownership  of  the  property  taken,  is 
sufficiently  alleged  in  an  information  char- 
ging that  "Sam  J.  Montgomery  did  unlaw- 
fully and  feloniously  take,  steal  and  carry 
away,  by  fraud  and  stealth,  four  black  hogs 
(describing  them),  the  personal  property 
then  and  there  being  of  one  Samuel  Mont- 
gomery, with  the  intent  then  and  there  un- 
lawfully and  feloniously  to  deprive  said 
Samuel  Montgomery  thereof."  State  v. 
Montgomery,  17  a  D.  500,  07  N.  W.  716. 

e.  Description  of  Offenee. 

1.  General  Rules;  Stating  Particulars. 

Sufficiency  of  complaint  to  examining  mag- 
istrate, see  Criminal  Law,  46-47. 

16.  The  accused  is  entitled,  under  S.  D. 
Const.  Art.  6,  §  7,  to  be  informed,  through 
tise  indictment,  of  the  nature  and  cause  of 
the  accusation  against  him.  State  ex  rel. 
Kotilinic  v.  Swenson,  18  S.  D.  196,  99  N. 
W.  1114. 

16.  The  words  used  in  an  indictment  must 
be  construed,  under  S.  D.  Rev.  Code  Crim. 
Proc.  S  227,  in  their  usual  acceptation  in 
common  language,  except  words  and  phrases 
defined  by  law,  which  are  to  be  construed 
according  to  their  legal  meaning.  State  ex 
rel.  Kotilinic  v.  Swenson,  18  S.  D.  196,  99 
N.  W.  1114. 

17.  Under  N.  D.  Rev.  Codes  1899,  §  8047. 
subd.  7,  an  indictment  otherwise  sufficient 
will  be  held  sufficient  when  "the  act  or  omis- 
sion charged  as  the  offense  is  clearly  and 
distinctly  set  forth  in  ordinary  and  concise 
language,  without  repetition  and  in  such  a 
manner  as  to  enable  a  person  of  common 
undestanding  to  know  what  is  intended." 
State  V.  Erickson,  14  N.  D.  139,  103  N.  W. 
389. 

18.  In  pursuance  of  statutory  provisions, 
a  statement  of  the  acts  constituting  a  pub- 
lie  offense  in  plain,  concise,  and  intelligible 
language  is  all  that  is  required  so  long  as 
the  defendant  is  not  misled,  and  incorrect- 
ness of  grammatical  construction  will  not 
vitiate  an  information  where  the  meaning  of  " 


the  charge  remains  clear.  State  v.  Flute, 
20  S.  D.  562,  108  N.  W.  248. 

10.  An  indictment  must  allege  the  factt 
which  constitute  the  offense  charged  so 
clearly  that  the  court  can  determine  upon 
inspection  whether  or  not  those  facts  will 
sustain  a  conviction  under  the  law,  so 
distinctly  as  to  advise  the  accused  of  the 
charge  he  has  to  meet,  so  fully  as  to  give 
him  a  fair  opportunity  to  prepare  his  de- 
fense, and  so  particularly  as  to  enable  him 
to  avail  himself  of  a  conviction  or  acquittal 
in  defense  of  a  second  prosecution  for  the 
same  offense.     Miller  v.  United  States,  66 

C.  C.  A.  399,  133  Fed.  337. 

20.  Where  the  statute  specifies  several 
things  disjunctively,  as  constituting  an  of- 
fense, the  general  rule  is  that-  to  charge  the 
several  things  disjunctively  in  an  informa- 
tion renders  the  charge  uncertain,  and  there- 
fore subject  to  demurrer.  State  ▼.  Lonne, 
16  N.  D.  276,  107  N.  W.  624. 

2.  Statutory  Offenses  and  Languagie. 

21.  A  motion  to  have  an  information 
made  more  specific  is  properly  denied  where 
the  information  follows  the  language  of  the 
statute.  SUte  v.  Hakon,  —  N.  D.  — ,  129 
N.  W.  234. 

22.  An  information  which  states  facts 
constituting  an  offense  in  general  words, 
and  in  the  language  of  the  statute  defining 
the  offense,  is  sufficient,  as  against  a  mo- 
tion in  arrest  of  judgment,  although  some 
of  the  necessary  allegations  are  stated  or 
appear  by  inference,  and  not  by  positive 
allegation.  State  v.  Johnson,  17  N.  D. 
554,  118  N.  W.  230. 

23.  An  information  which  sets  out  every 
ingredient  of  the  offense  defined  by  statute, 
in  the  language  of  the  statute,  together  with 
the  identifying  particulars  indicated  bv  N. 

D.  Rev.  Codes  §§  8039,  8040,  and  804*7  is 
sufficient.  State  v.  Climie,  12  N.  D.  33,  04 
N.  W.  674,  13  Am.  Crim.  Rep.  211. 

3.  Former  Conviction. 

24.  An  information  sufficiently  charges  a 
former  conviction  if  the  time  and  place  of 
the  former  conviction  and  the  court  where- 
in it  was  had  are  definitely  stated.  State  v. 
Bloomdale,  —  N.  D.  —  ,128  N.  W.  682. 

25.  An  information  for  keeping  and  main- 
taining a  common  nuisance  contrary'  to  N. 
D.  Rev.  Codes  1905,  §  9373,  as  of  a  second 
offense,  need  not  describe  the  former  con- 
viction with  the  same  particularity  neces- 
sary in  setting  forth  the  subsequent  offense, 
but  a  brief  description  of  the  former  con- 
viction is  sufficient.  State  v.  Bloomdale, 
—  N.  D.  — ,  128  N.  W.  682. 

4.  Duplicity;  Repugnancy. 

Waiver  of  objection  as  to,  see  Appeal  and 

Error,  795. 
Waiver  of  objection  because  of  duplicity  by 

failure   to   demur,   see   Criminal   Law. 

58a. 
See  also  supra,  7. 
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26.  When  the  offense  charged  in  the  in- 
formation includes  another  smaller  constit- 
uent offense,  the  latter  will  not  render  the 
information  double.  State  y.  Climie,  12  N. 
D.  33,  94  N.  VV.  674,  13  Am.  Crim.  Rep.  211. 

27.  An  information  which  purports  to 
charge  a  single  offense,  but  in  stating  the 
facts  and  circumstances  alleged  to  constitute 
such  crime  unnecessarily  alleges  matters  of 
aggravation,  which  sufficiently  describe  one 
or  more  other  crimes  not  necessarily  includ- 
ed in  Ihe  one  offense  intended  to  be  charged, 
is  bad  for  duplicity.  State  v.  Mattison,  13 
N.  D.  391,  100  N.  W.  1091. 

28.  Where  an  information  definitely  pur- 
ports to  charge  a  given  offense,  but  is 
GupHcitous,  and  it  clearly  appears  from  the 
record  that  the  defendants,  notwithstanding 
their  objection,  were  compelled  to  submit 
to  a  trial  for  the  offense  which  the  informa- 
tion purported  to  charge,  on  the  erroneous 
theory  that  the  other  offense  was  one  in- 
cluded in  the  crime  which  the  information 
purported  to  allege,  the  objection  for  du- 
plicity cannot  be  avoided,  even  though  the 
information  discloses  a  sufficient  charge  of 
a  third  offense,  which  migut  be  construed  to 
include  the  two  former.  State  v.  Mattison, 
13  N.  D.  391,  100  N.  W.  1091. 

29.  It  is  proper  where  an  offense  may  be 
committed  by  the  use  of  either  of  several 
means  to  charge  those  means  in  the  con- 
junctive form,  and  proof  of  any  one  of  them 
will  establish  the  cause  of  the  government. 
Knowles  v.  United  States,  95  C.  C.  A.  679, 
170  Fed.  409. 

30.  An  information  which  alleges  that  the 
defendant,  during  a  started  time,  kept  and 
maintained  a  nuisance  defined  and  prohibit- 
ed by  N.  D.  Rev.  Codes  1899,  §  7805,  in  two 
adjacent  buildings  within  the  same  cur- 
tilage, particularly  describing  the  place,  is 
neither  uncertain  or  double.  State  v. 
Brown,  14  N.  D.  529,  104  N.  W.  1112. 

31.  An  information  charging  defendant 
with  maintaining  a  place  where  intoxicat- 
ing liquors  were  sold,  bartered  and  given 
away,  and  where  persons  were  permitted  to 
resort  for  the  purpose  of  drinking  intoxi- 
cating liquors,  is  not  bad  for  dupllcitv. 
State  V.  Stevens,  —  N.  D.  — ,  123  N.  W. 
888. 

32.  Under  S.  D.  Rev.  Code  Crim.  Proc. 
i  224,  providing  that  an  information  or  an 
indictment  must  charge  but  one  offense, 
and  8  272,  providing  that  when  it  appears 
on  the  face  of  the  information  or  indict- 
ment that  more  than  one  offense  is  charged 
the  defendant  may  demur  thereto,  an  in- 
dictment charging  that  the  defendant  was 
engaged  in  the  business  of  selling  intoxi- 
cating liquors  at  retail  without  having  paid 
the  required  license  and  without  having  the 
required  receipt  and  notice  posted  was  not 
demurrable  as  charging  more  than  one  of- 
fense in  view  of  S.  D.  Rev.  Pol.  Code, 
S  2834,  requiring  persons  engaged  in  the 
business  of  selling  intoxicating  liquors  to 
pay  a  license,  §  2837  requiring  the  posting 
of  the  receipt  and  notice  from  the  county 
treasurer  in  a  conspicuous  place'  in  the  room 
where  the  business  is  conducted,  §  2839  re- 


quiring the  execution  of  a  bond,  and  §  283S 
providing  that  any  person  who  carries  on 
the  business  without  having  paid  the  license 
and  without  having  the  receipt  and  notice 
posted  in  a  conspicuous  place  or  without 
having  executed  or  delivered  the  bond  re- 
quired or  in  any  other  manner  violates  the 
provisions  of  the  act,  shall  be  guilty  of  a 
misdemeanor  and  that  each  violation  shall 
constitute  a  separate  offense.  State  t. 
.Mudie,  22  S.  D.  41,  115  N.  W.  107. 

33.  An  information  which  charged  the  de- 
fendant with  embezzling  a  carriage  and 
a  set  of  double  harness  does  not  charge  two 
offenses,  notwithstanding  the  words  "and 
in  the  manner  aforesaid  did  take,  steal,  and 
carry  away  said  buggy  and  double  har- 
ness," since  these  latter  words  will  be  trect- 
ed  as  surplusage.  State  v.  Allen,  21  S.  D. 
121,  110  N.  W.  92. 

34.  An  information  charging  that  the  de- 
fendant on  a  certain  day,  in  a  certain 
county  did  commit  the  crime  of  buying  and 
receiving  stolen  property  knowing  it  was 
stolen,  is  not  demurrable  on  the  ground 
that  two  offenses  are  charged  therein,  as 
the  acts  complained  of  are  charged  as  one 
offense,  that  of  "buying  or  receiving"  de- 
fined by  S.  D.  Rev.  Pen.  Code,  §  618.  State 
V.  Pirkey,  22  S.  D.  550,  118  N.  W.  1042,  18 
A.  &  E.  Ann.  Cas.  192. 

35.  An  information  for  the  crime  of  statu- 
tory rape  which  charges  that  the  defendant 
made  an  assault  upon  the  person  of  one 
R.  who  was  not  the  wife  of  the  defendant, 
and  who  was  a  female  under  the  age  of 
sixteen  years,  and  that  the  defndant  was 
over  the  age  of  fourteen  years,  and  that  the 
defendant  did  ravish  and  carnally  know 
her,  is  sufficient  as  against  demurrer  on 
the  ground  that  it  charged  two  offenses, 
rape  and  adultery.  State  v.  Rash,  —  S.  D. 
— ,  130  N.  W.  91. 

5.  Certainty,  Accuracy,  and  Correctness. 

a.  For  Conspiracy. 

36.  An  indictment  which  charges  the  ac- 
cused with  conspiring  to  defraud  by  use 
of  the  postoffice  establishment  persons  un- 
known to  the  grand  jury  is  not  vulner- 
able because  the  names  of  such  persons  are 
not  stated  in  the  indictment,  where  there 
is  a  true  averment  that  such  persons  are 
not  known  to  the  grand  jury.  Miller  v. 
United  States,  66  C.  C.  A.  399,  133  Fed. 
337. 

37.  It  is  not  a  valid  objection  to  an  in- 
dictment which  charges  the  accused  with 
conspiring  to  devise  a  scheme  to  defraud, 
through  use  of  the  postoffice  establishment, 
persons  unknown  to  the  grand  jury,  that 
it  shows  on  its  face  that  the  defendants 
were  also  guilty  of  the  offense  not  charged 
in  the  indictment  of  conspiracy  to  defraud 
persons  known  to  the  grand  jury.  Miller 
V.  United  States,  66  C.  C.  A.  399,  133  Fed. 
337. 

38.  Facts  which  clearly  show  a  consoiracy 
to  devise  a  scheme  or  artifice  to  defraud, 
an  intention  to  defraud,  an  intention  to  use 
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the  poBtoffice  establishment  as  a  part  of  the 
scheme  for  the  purpose  ot  executing  it,  the 
use  of  the  establishment  to  further  that  pur- 
pose, and  the  scheme  or  artifice  itself  are 
essential  to  a  valid  indictment  under  U.  8. 
Rev.  Stat.  §  5440,  to  commit  the  offense 
charged  by  §  5480  (U.  S.  Comp.  Stat.  1901, 
p.  3696),  and  must  be  alleged  in  the  indict- 
ment. Miller  v.  United  States,  66  C.  C.  A. 
399,   133  Fed.  337. 

39.  An  allegation  that  a  part  of  a  scheme 
to  defraud  by  the  use  of  the  posto£Bce 
vatablishment,  which  the  defendants  con- 
spired to  devise,  was  that  the  scheme  "was 
to  be  effected"  by  opening  correspondence 
or  communication  by  means  of  the  post- 
office  establishment  with  unknown  persons 
is  a  sufficient  averment  of  the  intention  by 
the  accused  to  execute  their  scheme.  Mil- 
ler V.  United  States,  66  0.  .0.  A.  399,  133 
Fed.  337. 

40.  An  indictment  which  charges  the  de- 
fendants with  a  scheme  to  use  the  postoflice 
establishment,  and  a  contract  between  the 
board  of  directors  of  a  mutual  insurance 
company  and  one  of  the  defendants  to  pro- 
cure from  its  members  large  sums  of 
money,  to  appropriate  these  sums  to  the  de- 
fendants' use,  and  thereby  to  render  the 
corporation,  insolvent,  fairly  discloses  a 
scheme  to  defraud  the  members  of  the  com- 
pany, under  U.  S.  Rev.  Stat.  §  5480  (U. 
S.  Comp.  Stat.  1901,  p.  3696),  by  inducing 
them,  by  means  of  communication  through 
the  postoffice  establishment,  to  pay  their 
money  into  the  possession  and  control  oi 
defendants  to  the  end  that  they  may  de- 
fraud them  of  it.  Miller  v.  United  States, 
68  C.  C.  A.  399,  133  Fed.  337. 

6.  For  False  Pretenses. 

41.  An  information  charging  in  substance 
that  the  accused,  with  intent  to  cheat  and 
defraud  another  out  of  his  money  and  prop- 
erty did  falsely  pretend  that  he  was  the 
agent  of  the  Commercial  Club  of  a  city 
and  was  authorized  to  solicit  and  collect 
money  to  pay  for  preliminary  work  in  the 
organization  of  a  proposed  railroad,  and 
that  such  other  person  believing  such  false 
representations,  and  being  deceived  thereby, 
did  deliver  to  such  accused  a  check  of  a 
certain  value,  states  facts  sufficient  to  con- 
stitute the  crime  of  obtaining  money  by 
false  pretenses.  State  v.  Merry,  —  N.  D. 
— ,  127  N.  W.  83. 

<?.  For    Belling    lAquors    or    Keeping    Nui- 
sance fir  Unlawful  House. 

Sufficiency  to  support  conviction,  see  infra, 

82. 
Quashing  of,  see  infra,  87. 
Sufficiency  as  to  time  and  place,  see  supra, 

8-11. 
Duplicity  in  indictment,  see  supra,  30-32. 
Waiver  of  objection  as  to,  see  Appeal  and 

Error,  795. 
Requisites  of   deposition   forming  basis   of 

information,  see  Criminal  Law,  8. 
Sufficiency  of  complaint  as  basis  for  pre- 


liminary   examination,    see    Criminal 
Law,  45,  46. 
See  also  supra,   25;   Intoxicating  Liquors, 

44. 

42.  Where  the  prosecution  for  keeping  and 
maintaining  a  common  nuisance  is  only 
against  the  person,  an  information  charging 
the  keeping  of  the  place  described  generally 
where  the  forbidden  acts  are  committed  is 
sufficient,  and  a  conviction  thereunder  will 
be  sustained.  State  v.  Ball,  —  N.  D.  — , 
123  N.  W.  826. 

43.  In  informations  charging  the  keeping 
and  maintaining  of  nuisances  in  violation 
of  N.  D.  Rev.  Codes  1899,  §  7605,  the  in- 
formation should  particularly  describe  the 
place  where  the  nuisance  is  maintained  be- 
fore abatement  proceedings  can  be  based  on 
a  conviction  thereon.  State  v.  PouU,  14 
N.  D.  557,  105  N.  W.  717. 

44.  Where  the  prosecution  for  keeping 
and  maintaining  a  common  nuisance  is 
only  against  the  person,  and  where  the  state 
does  not  seek  an  order  of  abatement  of  the 
nuisance  or  to  establish  a  lien  against  the 
premises  in  which  the  nuisance  was  main- 
tained, an  Information  charging  the  keep- 
ing of  the  place  where  the  forbidden  acts 
are  committed  is  sufficient.    State  v.  Kruse, 

—  N.  D.  — ,  124  N.  W.  385. 

45.  An  information  sufficiently  alleged  an 
offense  of  keeping  and  maintaining  a  com- 
mon nuisance  contrary  to  statute  where  a 
direct  allegation  is  made  of  the  time  and 
the  place  and  the  keeping  of  intoxicating 
liquors.  State  v.  Bloomdale,  —  N.  D.  — , 
128  N.  W.  682. 

46.  The  sufficiency  of  an  information  by 
the  state's  attorney  for  illegal  liquor  sell- 
ing, which  merely  takes  the  place  of  a  com- 
plaint ordinarily  used  before  committing 
magistrates,  will  be  liberally  construed  in 
testing    its    sufficiency.      State    v.    Stevens, 

—  N.  D.  — ,  123  N.  W.  888. 

47.  An  indictment  charged  defendant 
with  committing  the  crime  of  keeping  and 
maintaining  a  common  nuisance,  and,  in 
charging  the  acts  constituting  the  crime, 
alleged  that  the  defendant  "willfully  and 
unlawfully"  kept  a  place  (describing  it) 
where  intoxicating  liquors  were  sold,  bar- 
tered and  given  away,  without  first  requir- 
ing the  persons  receiving  the  same  to  sub- 
scribe affidavits,  etc  Held,  (1)  that  the 
allegation  that  the  defendant  unlawfully 
kept  a  place  where  intoxicating  liquors  were 
sold  necessarily  implied  that  the  sales  were 
unlawful;  and  (2)  that  the  further  allega- 
tions which  attempt  to  expressly  negative 
lawful  sales  may  be  treated  as  surplusage, 
and  are  not  misleading  or  prejudicial,  and 
the  indictment  is  sufficient.  State  v.  Erick- 
son,  14  N.  D.  139,  103  N.  W.  389. 

48.  An  information  charging  the  sale  of 
intoxicating  liquor  without  a  license  need 
not  state  that  the  business  of  selling  in- 
toxicating liquors  could  be  lawfully  en- 
gaged in  in  said  city  and  countv,  under  S. 
D.   Rev.   Pol.   Code,   §§  2834,   2838,   which 

I  makes  it  unlawful  to  engage  in  the  busi- 
ness of  selling  intoxicating  liquor  without 
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a  license  and  S.  D.  Laws  1905,  chap.  124, 
p.  180,  which  provides  that  no  license  for 
the  sale  of  intoxicating  liquor  shall  be 
granted  in  any  township,  town  or  city  with- 
out a  majority  of  the  voters  having  voted 
in  favor  of  granting  such  license.  State  v. 
Ely,  22  8.  D.  487,  118  N.  W.  687,  18  A. 
A  £.  Ann.  Gas.  92. 

49.  An  information  for  selling  intoxicat- 
ing liquors  without  a  license,  was  sufficient, 
against  an  objection  to  the  admission  of 
evidence  on  the  ground  that  the  facts  stat- 
ed did  not  constitute  a  public  offense, 
where  the  information  charged  the  defend- 
ant with  selling  and.  keeping  for  sale  or 
for  the  purpose  of  giving  away  certain  in- 
toxicating liquors,  and  did  sell  and  give 
away  such  liquors  by  the  bottle,  and  by 
the  drink,  without  having  received  a  license 
to  sell,  and  not  being  a  person  authorized 
to  sell  without  such  license,  since  S.  D. 
Rev.  Code,  Crim.  Proc.  §  228,  provides  that 
words  used  in  a  statute  to  define  a  public 
offense  need  not  be  strictly  pursued  in  an 
information,  and  §  229,  provides  that  no 
information  or  indictment  shall  be  bad  be- 
cause of  defect  in  form  which  does  not  pre- 
judice' the  substantial  rights  of  the  acciised. 
State  V.  Guy,  —  S.  D.  — ,  125  N.  W.  570. 

50.  An  information  for  keeping  a  saloon 
open  on  Sunday  was  not  insutHcient  on  the 
ground  that  it  did  not  state  that  the  de- 
fendant was  engaged  in  the  sale  of  intoxi- 
cating liquors  under  a  license,  where  the  in- 
formation stated  that  the  defendant  was 
the  proprietor  of  a  saloon  and  licensed  to 
sell  intoxicating  liquors  therein.  State  v. 
Oilbert,  21  S.  D,  204,  111  N.  W.  538. 

d.  For  Embezzlement. 
Duplicity  in,  see  supra,  33. 

51.  N.  D.  Rev.  Codes  1899,  §  8042,  is  not 
applicable  to  an  information  for  embezzle- 
ment tinder  §  7462,  as  the  words  connected 
by  the  disjunctive  are  not  used  to  describe 
the  means  of  the  commission  of  the  offense. 
State  V.  Lonne,  15  N.  D.  275,  107  N.  W, 
524. 

62.  An  information  for  embezzlement,  un- 
der N.  D.  Rev.  Codes  1899,  §  7462,  which 
charged  defendant  with  fraudulently  ap- 
propriating property  or  secreting  it  with 
fraudulent  intent  to  appropriate  it,  is  bad 
for  uncertainty.  State  v.  Lonne,  16  N.  D. 
275,  107  N.  W.  524. 

«.  For  Robbery;  Larceny;  Receiving  Stolen 
Property. 

Sufficiency  of   indictment   for  burglary   to 
support  conviction,  see  infra,  81 

Bobbery. 

53.  In  an  information  for  robbery  ac- 
complished by  fear,  it  is  not  necessary  to 
allege  the  means  whereby  the  fear  was 
created.  State  t.  Sanders,  14  N.  D.  203, 
103  N.  W.  419. 

64.  An  information  for  robbery  suOicient- 
ly  describes  the  property  alleged  to  -have 
Supp.  Dak.  Dig. — 34. 


been  taken  if  the  property  is  described  with 
sufficient  certainty  to  enable  the  jury  to  say 
whether  the  chattels  proved  to  have  been 
stolen  are  the  same  as  those  referred  to  in 
the  information,  and  to  enable  the  court 
to  know  judicially  that  the  articles  could 
have  been  the  subject-matter  of  the  offense 
charged.  State  v.  Sanders,  14  N.  D.  203, 
103  N.  W.  419. 

55.  An  information  for  the  crime  of  rob- 
bery, as  defined  in  N.  D.  Rev.  Codes  1899, 
§  7117,  is  sufficient  to  charge  a  taking  with 
intent  to  steal  the  property  taken  when  it 
charges  that  the  defendant  "unlawfully, 
wrongfully  and  feloniously  .  .  .  did 
take  and  carry  away,"  etc.  State  t.  Ford- 
ham,  13  N.  D.  494,  101  N.  W.  888. 

Iiaroeny. 

isullicieucy   of  allegation   as   to  ownership, 

see  supra,  13,  14. 
Striking  out  evidence   on  prosecution  for, 

see  Trial,  92. 

66.  In  charging  the  larceny  of  an  animal 
it  is  generally  sufficient  to  describe  such 
animal  by  the  name  of  the  class  to  which 
it  belongs.  State  v.  Matejousky,  22  S.  D. 
30,  115  N.  W.  96. 

67.  Under  S.  D.  Rev.  Code  Crim.  Proc. 
S  219,  providing  that  the  code  prescribes  all 
the  forms  and  rules  in  criminal  actions  by 
which  the  sufficiency  of  pleadings  is  to  be 
deteilnined,  and  §  237,  providing  that  in 
an  indictment  for  the  larceny  of  money, 
it  is  sufficient  to  allege  the  larceny  with- 
out specifying  the  coin,  number  and  denomi- 
nation or  kind  thereof,  an  information 
charging  the  larceny  of  "one  gold  coin  cur- 
rent as  money  in  tliis  state,  of  the  value  of 
$5.00,"  etc.,  sufficiently  describes  the  prop- 
erty stolen.  State  v.  Faulk,  22  S.  D.  183, 
116  N.  W.  72. 

68.  Under  S.  D.  Rev.  Code  Crim.  Proc. 
§  221,  requiring  that  it  be  charged  that  the 
money  be  taken  from  the  person  of  the 
prosecuting  witness,  an  allegation  that  the 
defendant  "of  the  money  of  one  William 
O'Brien,  then  and  there  being  upon  the 
person  of  the  said  William  O'Brien,  by  fraud 
and  stealth  feloniously  did  take  and  carry 
away  with  intent  to  deprive  the  said  Wil- 
liam O'Brien  thereof,"  sufficiently  alleges 
such  fact.  State  v.  Faulk,  22  S.  D.  183, 
116  N.  W.  72. 

ReoeiTing  atolen  property. 

Duplicity  in,  see  supra,  34. 

59.  An  information,  charging  that  the  dr- 
fendant  on  a  certain  day,  in  a  certain  coun- 
ty, did  unlawfully,  knowingly  and  felonious- 
ly commit  the  crime  of  buying  and  receiv- 
ing stolen  property,  knowing  the  same  to 
be  stolen,  and  alleging  the  larceny  of  the 
property  in  question,  and  the  purchase  and 
receipt  of  the  same  by  the  defendant,  states 
facts  constituting  a  public  offense.  State 
v.  Pirkey.  22  S.  D.  550.  118  N.  W.  1042, 
18  A.  &  E.  Ann.  Cas.  192. 

/.  For  Illegal  Practice  of  Dentistry. 

60.  Under  S.  D.  Rev.  Pol.  Code,  art.  10 
chap.  4,  §§  285.  289,  290,  293.  294,  relating 
to  the  practice  of  dentistry   in   the  state. 
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an  information  charging  the  practise  of 
dentistry  without  a  license  aa  provided  by 
statute,  is  insufficient  where  it  fails  to  set 
forth  a  statement  of  the  acts  constituting 
the  alleged  offense.  State  v.  Carlisle,  22  8. 
D.  529,  118  N.  VV.  1033. 

61.  An  allegation  in  an  information  on 
a  prosecution  for  the  practise  of  dentistry 
illegally,  that  the  defendant  practised 
"without  a  license  so  to  do,"  is  sufficient 
even  though  it  fails  to  negative  the  issu- 
ance of  a  temporary  certificate  as  provided 
by  S.  D.  Rev.  Pol.  Code  §  293  in  certain 
cases.  State  t.  Carlisle,  22  S.  D.  529,  118 
N.  W.  1033. 

g.  For  Sexual  Crimea. 

62.  An  indictment  which  charged  "that 
the  defendant  did  wilfully,  unlawfully,  and 
feloniously  make  an  assault  upon  one 
.  .  .  a  boy  of  six  years  of  age,  with 
the  intent  then  and  there  to  commit  on 
the  person  of  the  said  .  .  .  the  de- 
testable and  abominable  crime  against  na- 
ture, in  violation  of  §  351  of  the  Penal 
Code  of  South  Dakota  and  contrary  to  the 
statute,  etc.,"  is  sufficient  though  it  does 
not  allege  the  details  of  the  crime.  State 
V.  Whitmarsh,  —  8.  D.  — ,  128  N.  W. 
680. 

Rape. 

Sufficiency   of   allegation    as    to   tim%    see 

supra,  12. 
Duplicity  in,  see  supra,  36. 

63.  An  information  for  rape,  alleging  that 
accused  did  wilfully,  unlawfully  and  felo- 
niously ravish  and  carnally  know  the  com- 
plaining witness,  is  equivalent  to  an  allega- 
tion that  accused  did  wilfully,  unlawfully 
and  feloniously  have  sexual  intercourse  with 
complaining  witness,  as  requird  by  S.  D. 
Rev.  Pen.  Code,  §  325,  as  words  "carnal 
knowledge"  mean  to  have  sexual  bodily  con- 
nection between  man  and  woman.  St»te  v. 
LaMont,  23  S.  D.  174,  120  N.  W.  1104. 

64.  An  information  charging  the  crime 
of  rape  is  sufficient,  although  the  word 
"ravish"  is  omitted  therefrom,  under  Dak. 
Comp.  Laws,  1887,  §  7242,  requiring  the 
information  to  be  direct  and  certain  as  to 
the  party  charged,  the  offense  charged,  and 
the  particular  circumstance^  when  neces- 
sary to  constitute  a  complete  offense,  and 
§  7249  providing  that  the  information  shall 
be  sufficient  if  it  contains  a  statement  of 
the  offense  in  ordinary  and  concise  lan- 
guage, and  so  as  to  enable  a  person  of  ordi- 
nary understanding  to  know  what  is  in- 
tended. State  v.  Hayes,  17  S.  D.  128, 
95  N.  W.  296. 

65.  When  attacked  for  the  first  time  by 
motion  in  arrest  of  judgment,  an  informa- 
tion for  the  crime  of  rape  in  the  first  de- 
gree, drawn  under  N.  D.  Rev.  Codes  1905. 
subdivision  3  of  S  8890,  defining  rape  will 
not  be  held  fatally  defective  in  not  char- 
ging, in  direct  and  positive  language,  that 
the  female  ravished  resisted,  and  that  her 
resistance  was  overcome  by  force  or  vio- 
lence. State  T.  Rhoades,  17  N.  D.  679,  118 
N.  W.  233. 


66.  An  allegation  that  defendant  did,  '°l>v 
force  and  violence,  then  and  there  overcome 
the    resistence    then    and    there    made    by 
-,"  will,  when  its  sufficiency  is  cbai- 


lenged  only  after  verdict,  be  held  equiva- 
lent to  an  allegation  that  the  female  rav- 
ished resisted,  and  that  her  resistance  was 
overcome  by  defendant  by  force  and  vio- 
lence. State  V.  Rhoades,  17  N.  D.  579, 
118  N.  W.  233. 

67.  An  information  for  the  crime  of  stat- 
utory rape  which  charges  the  crime  of 
rape  upon  the  person  of  a  female  child  un- 
der the  age  of  sixteen  years  and  that  the 
accused  was  over  the  age  of  fourteen  years, 
was  sufficient  as  against  a  demurrer  though 
it  contained  unnecessary  allegations  which 
may  be  treated  as  surplusage.  State  v. 
Rash,  —  S.  D.  — ,  130  N.  W.  91. 
Abortion. 

08.  An  information  for  procuring  an 
abortion  by  means  of  "certain  drugs,  medi- 
cines and  substances"  and  by  means  of  "cer- 
tain instruments"  unknown  to  the  inform- 
ant is  sufficient.  State  v.  Longstretb, 
—  N.  D.  — ,  121  N.  W.  1114. 

h.  for  Assault;  Homicide. 

Assault. 

Sufficiency  to  support  conviction,  see  infra, 
83. 

Reversible  error  as  to,  see  Appeal  and  Er- 
ror, 886. 

69.  Appellant  was  charged  with  the  crime 
of  shooting  at  another  with  a  firearm  with 
intent  to  kill,  and  the  jury  found  him 
guilty  of  assault  with  a  dangerous  weapon 
by  shooting  at  the  complaining  witness  with 
a  firearm  with  intent  to  injure  him.  Held, 
that  the  crime  of  which  he  was  charged  is 
included  within  that  charged  in  the  infor- 
mation. State  V.  Bednar,  18  N.  D.  484,  121 
N.  W.  614. 

70.  Under  N.  D.  Rev.  Codes  1899,  §  7U5. 
an  information  sufficiently  charges  the  of- 
fense of  attempting  to  shoot  with  intent  to 
kill  where  in  substance  it  charges  that  de- 
fendant feloniously  aimed  a  loaded  pistol 
at  another  with  the  then  existing  intent  to 
then  and  there  kill  the  person  aimed  at. 
State  v.  Cruikshank,  13  N.  D.  337,  100  X. 
W.  697. 

71.  An  information  is  sufficient  where  it 
alleges  that  the  accused  "did  with  a  shot- 
gun which  was  loaded  with  powder  and 
leaden  bullets  and  by  him  held  in  both  his 
hands  shoot  off  and  discharge  at  and  upon 
and  against  the  body  of  the  said  P.  thereby 
striking  the  said  P.  with  said  leaden  bui- 
lets,  inflicting  on  and  in  the  neck  and  back 
one  or  more  mortal  wounds  from  which 
mortal  wounds  the  said  P.  then  and  there 
died,"  as  against  an  objection  that  the  in- 
formation does  not  state  that  the  gun  wa!i 
discharged  at  decedent;  under  S.  D.  Rev. 
Code  Crim.  Proc.,  §  219,  providing  all  the 
forms  of  pleading  in  criminal  actions^  and 
rules  by  which  the  sufficiency  of  pleadings 
is  to  be  determined  are  those  prescribed  bv 
the  Code  of  Criminal  Procedure;  §  221, 
providing  that  the  information  must  con- 
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tain  a  statement  of  the  acts  constituting 
the  offense  in  ordinary  and  concise  lan- 
guage, and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  intended;  §  229,  declaring  the  in- 
dictment or  information  sufficient  if  the 
statement  is  clearly  and  distinctly  set  forth 
in  ordinary  and  concise  language,  without 
repetition,  and  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  is  intended;  and  .§  230,  that 
no  information  is  insufficient  by  reason  of 
a  defect  or  imperfection  in  matter  of  form 
which  does  not  tend  to  the  prejudice  of 
the  substantial  rights  of  the  defendant  upon 
the  merits.  State  t.  Flute,  20  S.  D.  562, 
108  N.  W.  248. 

72.  On  an  indictment  or  information  for 
assault  and  battery  with  a  dangerous  weap- 
on, without  justifiable  or  excusable  cause, 
and  with  intent  to  do  bodily  harm,  as  de- 
fined in  N.  D.  Rev.  Codes,  §  7145,  accused 
can  lawfully  be  convicted  of  simple  assault 
and  battery.  State  v.  Climie,  12  N.  D.  33. 
fl4  N.  W.  674,  13  Am.  Crim.  Rep.  211, 
Homlelde. 

Surplusage  in,  see  supra,  6. 
Sufficiency  to  support  conviction,  see  infra, 
84. 

73.  An  indictment  for  murder  which  al- 
leges the  wound  to  be  mortal,  without  fur- 
ther description  as  to  its  location,  is  suf- 
ficient. State  ex  rel.  Kotilinic  v.  Swenson, 
18  S.  D.  196,  99  N.  W.  1114. 

74.  The  fact  that  an  information  for  mur- 
der designates  the  offense  as  murder  in  the 
first  degree  does  not  control  as  to  the  de- 
gree, as  that  depends  upon  the  facts  alleged, 
and  not  upon  the  conclusion  of  the  pleader 
or  grand  jury.  State  v.  Noah,  —  N.  D.  — , 
124  N.  W.  1121. 

75.  An  indictment  for  murder  which  al- 
leges, in  substance,  that  accused  did  shoot 
and  mortally  wound  the  deceased  with  a 
certain  pistol,  of  which  mortal  wound  the 
deceased  died  on  the  second  day  after  re- 
ceiving the  wound,  is  sufficient,  under  S.  D. 
Rev.  Code  Crim.  Proc.  §§  221,  229,  without 
a  formal  charge  of  murder,  an  averment 
that  defendant  neld  the  firearm  in  his  hand, 
or  an  averment  that  he'  discharged  the  con- 
tents thereof  into  the  person  of  the  de- 
ceased. State  ex  rel.  Kotilinic  v.  Swenson, 
18  S.  D.  196,  99  N.  W.  1114. 

».  Buhomatum  of  Perjury. 

Sufficiencv  to  support  conviction,  see  infra, 
85. 

76.  An  allegation  in  an  indictment  for 
subornation  of  perjury  in  procuring  home- 
stead entrymen  making  entries  for  the  bene- 
fit of  defendant  to  swear  falsely  that  the 
entries  were  not  made  for  the  benefit  of 
any  person,  that  "he,  the  said  T.  E.  Fox, 
then  and  there  being  such  receiver  as  afore- 
said, and  having  due  and  competent  au- 
thority to  administer  such  oath"  to  affiant 
sufficiently  shows  the  authority  to  admin- 
ister the  oath.  Niimbereer  v.  United  I 
SUtes,  84  C.  C.  A.  377,  156  Fed.  721. 


j.  iti«cellaneoua. 

11.  An  information  for  keeping  and  main- 
taining certain  gambling  devices  under  S. 
D.  Pen.  Code,  §§  395-0,  which  charges  the 
offense  in  the  words  of  the  statute,  and  not 
omitting  any  of  the  ingredients  of  the  crime 
therein  stated,  is  sufficient  though  it  does 
not  contain  a  particular  description  of  the 
time,  pUce,  building,  locality,  or  city  where 
the  offense  was  committed.  State  v.  John- 
son, —  S.  D.  — ,  124  N.  VV.  847. 

78.  Where  the  information  follows  the 
language  of  the  statute  making  it  a  crime 
to  wilfully  poison  domestic  animals,  and 
it  further  designates  the  animal  poisoned 
as  a  horse,  and  states  the  ownership  there- 
of, no  further  description  of  the  horse  is 
necessary.  State  v.  Hakon,  —  N.  D.  — , 
129  N.  W.  234. 

f.  Suffidenoy    to   Support    Conviction, 
See  also  supra,  43,  65,  72. 

79.  The  sufficiency  of  the  allegations  of 
an  information  when  raised  by  a  motion 
in  arrest  of  judgment,  will  be  construed 
with  less  strictness  than  when  raised  by 
demurrer.  State  v.  Johnson,  17  N.  D.  654, 
118  N.  W.  230. 

80.  When  the  sufficiency  of  the  allega- 
tions in  an  information  is  first  challenged 
by  motion  in  arrest  of  judgment,  the  same 
will  be  construed  with  less  strictness  than 
when  the  sufficiency  thereof  is  raised  by 
demurrer;  and  wnere  the  information 
states  facts  constituting  an  offense  in  gen- 
eral words  and  substantially  in  the  lan- 
guage of  the  statute  defining  the  offense, 
the  information  will  be  held  sufficient  as 
against  attack  by  motion  in  arrest  of  judg- 
ment. State  v.  Wright,  —  N.  D.  — ,  126  N. 
W.    1023. 

81.  An  indictment  for  burglary  in  the 
third  degree  for  breaking  and  entering  a 
railroad  car  with  intent  to  steal,  as  de- 
fined in  N.  D.  Rev.  Codes  1899,  §  7406,  will 
sustain  a  conviction  for  the  minor  and  con- 
stituent offense  defined  by  §  7411,  Id.,  of 
entering  a  railroad  car  with  intent  to  steal. 
State  V.  Tough,  12  N.  D.  425,  96  N.  W. 
1025. 

82.  Upon  conviction  for  keeping  and 
maintaining  a  liquor  nuisance,  the  court  is 
not  authorized  to  direct  the  abatement  of 
such  nuisance  as  required  by  N.  D.  Rev. 
Codes  1905,  §  9373,  where  the  indictment 
or  information  fails  to  particularly  describe 
the  place  where  such  nuisance  is  main- 
tained. ■  State  V.  Ildvedsen,  —  N.  D.  — , 
126  N.  W.  489. 

83.  An  accused  cannot  be  found  guilty 
under  an  indictment  charging  him  with  an 
assault  with  an  intent  to  kill  S.,  unless 
the  jury  are  satisfied  beyond  a  reasonable 
doubt  that  accused  intended  to  kill  S.. 
where  the  evidence  shows  an  intent  to  kill 
M.  or  another  and  the  actual  shooting  of 
S.,  the  idictment  failing  to  set  out  sepa- 
rate counts  charging  an  intent  to  kill  M. 
or  another;  under  S.  D.  Rev.  Code  Crim. 
Proc.  §  222,  requiring  an  indictment  to  be 
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direct  and  certain  as  regards  the  party 
cliarged,  the  offense  chained  and  the  par- 
ticular circumstances  of  the  offense  charged, 
when  they  are  necessary  to  constitute  a 
complete  offense;  §  409,  providing  that  an 
accused  may  be  convicted  only  of  the  of- 
fense charged,  or  of  an  attempt  to  commit 
such  offense,  or  of  an  offense,  the  commis- 
sion of  which  is  necessarily  included  in  the 
one  charged;  §  224,  which  authorizes  the 
setting  forth  of  an  offense  in  different 
forms  under  separate  counts;  and  §  285 
(teclaring  that  every  person  shall  be  pun- 
ished who  shoots  at  another  with  intent 
to  kill  any  person.  State  v.  Shanley,  20 
S.  D.  18,  104  N.  W.  522. 

84.  An  indictment  charging  an  accused 
with  having  on  a  day  named  feloniously 
and  wilfully  assaulted  another  with  a 
wooden  club  and  feloniously  and  wilfully 
striking  and  beating  such  person,  causing 
a  mortal  wound  from  which  the  person  so 
assaulted  died  the  iiext  day,  is  sufficient 
to  sustain  ■  a  conviction  for  manslaughter 
in  the  first  degree,  under  S.  D.  Rev.  Code, 
Crim.  Proc,  §  219,  providing  that  all  the 
forms  of  pleading  in  criminal  actions  and 
rules  by  which  the  sufficiency  of  pleadings 
is  to  be  determined  are  those  prescribed  by 
the  Revised  Code  of  Criminal  Procedure; 
<;  221,  providing  that  an  indictment  or  in- 
formation must  contain  a  statement  of  the 
acts  constituting  the  offense,  in  ordinary 
and  concise  language,  and  in  such  manner 
as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended;  §  228, 
declaring  that  words  used  in  a  statute  to 
define  a  public  offense  need  not  be  strict- 
ly pursued  in  the  indictment  or  informa- 
tion; but  other  words  conveying  the  same 
meaning  may  be  used;  and  §  230,  provid- 
ing that  no  indictment  or  information  is 
insufficient,  nor  can  the  trial,  judgment  or 
other  proceedings  thereon  be  affected,  by 
reason  of  a  defect  or  imperfection  in  mat- 
t-er  of  form,  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the 
defendant  upon  the  merits.  State  v.  Ed- 
munds, 20  8.  D.  135,  104  N.  W.  1115,  af- 
firmed on  rehearing  in  21  S.  D.  5,  108  N. 
W.  656. 

85.  An  indictment  for  subornation  of 
perjury  in  procuring  another  to  make  a 
false  oath  and  .affidavit  before  the  rejjister 
and  receiver  of  the  land  office  which  al- 
leges that  such  oath  and  affidavit  were 
made  in  support  of  a  "certain  application 
in  writing  ...  to  enter  under  the 
homestead  laws  of  the  United  States  sub- 
iect  to  entry  at  the  said  land  office"  speci- 
fied land,  is  sufficient,  after  verdict,  to  show 
an  intention  to  enter  land  subject  to  entry 
at  such  land  office.  Nurnberger  v.  United 
States,  84  C.  C.  A.  377,  156  Fed.  721. 


ni.  Quashing;  Setting  Aside. 

For  matters  relating  to  summoning  grand 
jury,  gee  Grand  Jury,  3,  4. 


86.  Under  N.  D.  Rev.  Codes  1905,  §  9891, 
relating  to  the  setting  aside  of  informa- 
tions, a  motion  to  set  aside  on  the  ground 
that  no  preliminary  examination  bad  been 
had  was  the  proper  procedure.  State  ▼. 
Winbauer,  —  N.  D.  — ,  129  N.  W.  97. 

87.  Where  the  state's  attorney  instituted 
a  criminal  action  in  the  county  court  by  fil- 
ing therein  an  affidavit  in  the  form  of  a 
criminal  complaint  sworn  to  positively 
wherein  facts  were  stated  showing  the  com- 
mission by  appellant  of  the  crime  of  main- 
taining a  common  nuisance  in  violation  of 
the  prohibition  statute  of  this  state,  and  1^ 
filing  at  the  same  time  his  information  in 
due  form  and  verified  on  information  and 
belief  in  accordance  with  the  statute,  a  mo- 
tion to  quash  on  the  grounds  that  the  in- 
formation does  not  purport  to  be  sworn  to 
by  the  state's  attorney  on  his  own  knowl- 
edge, and  was  not  accompanied  by  any  de- 
position or  testimony  taken  before  him,  and 
that  there  had  not  been  a  criminal  com- 
plaint made  as  required  by  law  was  prop- 
erly denied.  State  v.  Gottlieb,  —  N.  D. 
— ,  129  N.  W.  460. 

88.  An  information  can  be  quashed  on 
no  other  grotmds  than  those  enumerated 
in  N.  D.  Rev.  Codes,  §  9891.  State  v. 
Longstreth,  —  N.  D.  — ,  121  N.  W.  1114. 

89.  An  information  for  crime  cannot  be 
quashed  for  the  reason  that  the  informant 
before  the  committing  magistrate  did  not 
have  personal  knowledge  of  the  facts. 
State  V.  Longstreth,  —  N.  D.  — ,  121  N. 
W,  1114. 

90.  The  grounds  specified  in  N.  D.  Rev. 
Codes  1899,  §  8082,  on  which  an  indict- 
ment may  be  set  aside  on  motion,  are  ex- 
clusive of  all  others  and  the  ground  that 
there  is  another  indictment  for  the  same 
offense  pending  and  untried,  is  not  one  of 
such  grounds.  State  v.  Tough,  12  N.  D. 
425,  96  N.  W.  1025. 

91.  The  grounds  for  setting  aside  an  in- 
formation enumerated  by  N.  D.  Rev.  Codes 
1899,  §  8082,  are  exclusive  of  all  others, 
and  do  not  include  the  failure  to  file  an 
information  at  the  term  of  court  succeed- 
ing the  defendant's  commitment.  State  v. 
Foster,  14  N.  D.  561,  105  N.  W.  938. 


rV.  Editobial  Notes. 

Complaint    or    information    on    informa- 
tion and  belief  as  basis  for  issuance  of  war- 
rant, or  for  examination  prelimianrv  there- 
to. 10  L.R.A.(N.S.)   159. 
Waiver  of  verification  of  information. 

31  L.R.A.   (N.S.)  805. 
Necessity  that  indictment  or  information 
show  on  face  that  prosecution  is  carried  on 
in  name  and  by  authority  of  state. 

26  L.R.A.(N.S.)  1034. 
Charging  crime  in  language  of  statute. 

94  Am.  Dec.  253. 
Description  of  stolen  propertv  in  indict- 
ment. 22  Am.  St.  Ren.  154. 
Description  of  money  in  indictment. 

51  Am.  Dec.  232. 
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Whether  indictmeiit  involving  felonious 
taking  may  lay  ownership  in  one  in  posses- 
sion as  agent,  bailee,  etc. 

21   L.R.A.(N.S.)    311. 

Whether  indictment  or  information  for 
obtaining  money  under  false  pretenses  may 
lay  ownership  in  one  in  possession  as  agent, 
bailee,  etc.  22  L.R.A.(N.S.)  645. 

Necessity  in  indictment  for  forgery,  or 
uttering  forged  instrument,  or  naming  per- 
son to  whom  instrument  passed. 

31  L.R.A.(N.S.)  1046. 

Necessity  of  certainty  as  to  time  in  in- 
dictment. 66  Am.  Dec.  353. 

Charging  commission  of  alleged  crime  at 
impossible  date.  2  L.R.A.(N.S.)   251. 

Charge  of  time  and  place  in  indictment 
for  homicide.  3  L.R.A.(N.S.)   1019. 

Charging  two  or  more  offenses  in  same 
indictment.  68  Am.  Dec.  239. 

Joinder  of  counts  for  several  offenses  in 
same  indictment.  68  Am.  Dec.  247. 

Indictment  for  arson.         81  Am.  Dec.  71. 

Indictment  for  burglary. 

2  Am.  St.  Rep.  392. 
Indictment  for  kidnapping. 

4  Am.  St.  Rep.  449. 
Indictment  for  conspiracy. 

3  Am.  St.  Rep.  480. 
Indictments  for  perjury. 

134  Am.  St.  Rep.  666. 
Sufficiency  of  indictment  for  murder. 

3  Am.  St.  Ren.  279. 
Charsring  assault  with  intent  to  kill  when 

actual  intent  directed  against  another. 

7  L.R.A.(N.S.)    630. 

Necessity   of   setting   out   instrument   in 

indictment  for  forgery  or  utterins:  forgery. 

31  L.R.A.(N.S.)    215. 

Necessity  and  sufficiency  of  allegations  in 

indictment  for  false  pretenses  as  to  causal 

connections  between  pretenses  and  loss. 

27  L.R.A.(N.S.)   363. 

Whether  indictment  or   information    for 

unlawful  liquor  sale  must  state  purchaser's 

name.  23  L.R.A.(N.S.)  581. 

Sufficiency  of  indictment  for  rape. 

80  Am.  Dec.  372. 
Right  to  quash  part  of  count  of  indict- 
ment. 22  L.R.A.(N.S.)  469. 


<  »» 


INFANTS. 


Title  by  adverse  possession  as  against,  see 
Adverse  Possession,  30. 

Review  of  discretion  on  question  as  to 
competency  of,  as  witness,  see  Appeal 
and   Error,  810. 

Presumption  as  to  incapacity  of,  to  com- 
mit crime,  see  Evidence,  88. 

Bights  of,  in  homestead,  see  Homestead, 
III.   d. 

Custndv  of,  on  annulment  of  marriage,  sec 
Husband  and  Wife.  2a,  2b. 

Custody  and  support  of.  in  case  of  divorce, 
see  Husband  and  Wife,   III.  d. 

Unlawfulness  of  sale  of  liquor  to,  see  In- 
toxicating Liquors,  III.  c. 


Application  in  behalf  of  minor  heirs  to 
set  aside  approval  of  final  report  of 
executor,  see  Judgment,  202. 

Relation  of,  to  parent  generally,  see  Par- 
ent and  Child. 

Incompetency  of  boy  under  fourteen  to 
commit  rape,  see  Rape,  1,  2. 

Rape  of  girl  under  age  of  consent,  see  Rape, 
3,  4. 

Direction  of  verdict  on  question  of  con- 
tributory negligence  of,  see  Trial,  278. 

Service  of  siunmons  on,  see  Writ  and  Proc- 
ess, 2. 

1.  A  minor  in  petitioning  the  county 
court,  under  S.  D.  Rev.  Prob.  Code,  §  287, 
to  open  a  decree  of  such  court  approving 
and  allowing  the  final  report  of  an  exe- 
cutor, may  and  should  act  through  a  guar- 
dian. Re  Nelson,  —  S.  D.  — ,  129  N.  W. 
113. 

Coatraets  of. 

Direction   of   verdict   on   question   of,    see 

Trial,  266. 
Prejudicial   instruction   as  to,   see  Appeal 

and  Error,  1036. 

2.  The  contracts  of  a  minor  over  eigh- 
teen years  of  age  are-  rendered  entirely 
valid  by  the  expiration  of  the  one  year 
period  allowed  by  statute  for  disaffirmance, 
or  by  affirmance  within  such  time,  and  once 
affirmed  cannot  be  disaffirmed.  Luce  v. 
Jestrab,  12  N.  D.  648,  97  N.  W.  848. 

3.  The  contracts  of  a  minor  over  eighteen 
years  of  age  are  not  void,  but  voidable 
merely,  and  are  enforceable  unless  disaf- 
firmed in  the  manner  provided  by  statute. 
Luce  V.  Jestrab,  12  N.  D.  648,  97  N.  W. 
848. 

4.  Under  the  N.  D.  Rev.  Codes  1899. 
§  2703,  a  minor  over  eighteen  years  of 
age  may  contract  in  the  same  manner  and 
with  the  same  effect  as  an  adult,  except 
that  he  may  disaffirm  his  contract  within 
one  year  after  reaching  his  majority  (ex- 
cept as  to  contracts  for  necessaries)  by 
"restoring  the  consideration  to  the  party 
from  whom  it  was  received  or  paying  its 
equivalent  with  interest."  Luce  v.  Jestrab, 
12  N.  D.  548,  97  N.  W.  848. 

5.  A  minor  over  18  years  of  age  may 
avoid  a  contract  of  suretyship  by  merely 
disaffirming  it  as  provided  by  statute,  it 
being  a  contract  from  which  he  can  derive 
no  advantage,  S.  D.  Rev.  Civ.  Code,  §  17, 
changing  the  common  law  rule  only  to  the 
extent  that  a  minor  over  the  age  of  18 
years  may  make  a  contract  beneficial  to 
himself,  which  is  voidable  only  by  disaf- 
firmance either  before  his  majority  or  with- 
in one  year  thereafter,  upon  restoring  what 
he  received  or  paying  its  equivalent  with 
interest.  Helland  v.  Colton  State  Bank, 
20  S.  D.  325,  106  N.  W.  60. 

6.  In  case  a  minor  affirms  his  contract 
after  coming  of  age,  within  the  period  al- 
lowed by  statute  therefor,  his  liability  is 
upon  the  contract  and  not  upon  a  quantum 
meruit.  Luce  v.  Jestrab,  12  N.  D.  648,  97 
N.  W.  848. 
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Editorial  aotei. 

Power    to   waive    service   of   process    on 
minors.  95  Am.   Dec.   460. 

Judgments   against   infants. 

80  Am.  Dec.  185. 
Bills  by  infants  to  impeach  or  avoid  de- 
crees. 112  Am.  St.  Rep.  199. 
Rights,  duties  and  powers  of  guardians 
ad  litem  of  infants.     97  Am,  St.  Rep.  995. 
Effect  of  guardian  ad  litem   in   proceed- 
ings   for    sale    of   infant's    land    being    in- 
terested in  purchase.     26  L.R.A.(N.S.)  558. 
Rights  of  next  friend  as  to  judgment  re- 
covered in  behalf  of  infant. 

11  L.R.A.(N.S.)   913. 

Arbitration   of  infant's  cause  of  action. 

70  L.R.A.  170. 

Right  of  parent,  guardian  or  next  friend 

to  compromise  infant's  cause  of  action  for 

personal  injuries.         21  L.R.A.(N.S.)    338. 

Right   of   infant   to   recover   for   loss  of 

services    or    diminished    earning    capacity, 

during  minority,  from  personal  injury. 

6  L.R.A.(N.S.)    552. 
Infant's  liability  for  torts. 

33  Am.  Dec.  179. 
Infant's  liability  for  attorneys'  fees. 

96  Am.  St.  Rep.  731. 
Inherent  equity  jurisdiction  to  decree  sale 
of  land  of  minors.  120  Am.  St.  Rep.  655. 
Right  of  minor  unlawfully  enlisted  to 
discharge  upon  habeas  corpus  from  custody 
of  court-martial  under  charge  of  desertion 
or   fraudulent   enlistment. 

18  L.R.A.(N.S.)   956. 
Emancipation  of  infants. 

113  Am.  St.  Rep.  113. 
Marriage  of  infant  as  worlcing  emancipa- 
tion. 24   L.R.A.(N.S.)    160. 
Contracts  of  infants. 

18    Am.    St.   Rep.   573. 

Avoidance  by  infant  of  release  of  cause 

of  action  ex  delicto.      11  L.R.A.(N.S.)  690. 

Stipulation  in  contract  as  to  time  for  suit 

thereon  as  binding  on  infant. 

1  L.R.A.(N.S.)    525. 
Right  of  infant  to  rescind  stock  sale. 

28    L.R.A.(N.S.)    128. 
Effect  upon  title  of  infant's  disaffirmance, 
after  majoritv,  of  contract  to  pay  for  prop- 
erty purchased.  8  L.R.A.(N.S.)  104. 
Necessity   of   restoring  consideration   on 
infant's  disaffirmance  of  contract. 

62  Am.  Dec.  734. 
Right   of   woman   to   disaffirm    marriage 
settlement  executed  during  nonage. 

12  L.R.A.(N.S.)    1184. 
Custodv  of  legitimate  child. 

20  Am.  Dec.  330. 
Parent's  right  to  custody  of  child. 

2  Am.  St.  Rep.  183. 
Parent's  right  to  will  custody  of  child. 

2  L.R.A.(N.S.)    203. 
Effect  of  death  of  parent  to  whom  cus- 
tody of  child  awarded  upon  rights  of  sur- 
viving parent.  20  L.R.A.(N.S.)  171. 
Right  of  mother,   or   reputed   father,  of 
illegitimate  to  its  custody  or  control. 

65  L.R.A.  689. 
Effect  of  attempt  by  father  to   appoint 


guardian  for  child  against  surviving  moth- 
er. 13    L.R.A.(N.S.)    288. 
Recognition  of  right  emanating  from  for- 
eign power  to  custody  of  child. 

7  L.R.A.(N^.)  306. 


♦  »» 


htfection. 

Parol  evidence  as  to  possible  existence  of, 
some  time  before  becoming  a  parent, 
see   Evidence,   462. 


INFECTIOUS  DISEASE. 

Of  animals,  see  Animals,  8,  9. 

Of  plants,  see  Commerce,  2;   Evidence,  26. 

Burden  of  proof  of  knowledge  of,  see  Evi- 
dence, 72. 

Prerequisites  to  action  for  damages  for 
breach  of  warranty  on  sale  of  dis- 
eased horse,  see  Sale,  70. 

Editorial  note. 

Liability  of  persons  communicating  con- 
tagious or  infectious  disease  to  others. 

93  Am.  St.  Rep.  841. 


nrFORMATION. 


In  criminal  prosecution,  see  Indictment,  etc. 


♦  «» 


INFORMATION  AND  BEUEF. 

Affidavits  on,  in  contempt  proceeding,  see 
Contempt,  10-12. 

Affidavit  on,  for  search  warrant,  see  Intoxi- 
cating Liquors,  57,  68. 

Verification  on,  of  complaint  in  action  to 
abate  liquor  nuisance,  see  Injunction, 
66. 

Pleading  on,  see  Pleading,  IV.  d,  3. 


INFORICEB. 


Editorial  note. 

Rights  of  informer  in  qui  tarn  actions. 
50  Am.  St.  Rep.  657. 


♦  «  » 


INHERITANCE. 

See  Descent  and  Distribution. 


INHERITANCE  TAX. 

See  Taxes,  VII. 
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UTITIAXiS. 

Signing  deed  by  initials,  see  Deeds,  4. 

Kttect  of  dropping  initial  letter,  see  Evi- 
dence, 52. 

Notice  to  take  depositions  giving  initials 
only  of  Christian  name,  see  Evidence, 
321. 


♦  «» 


rNITIATIVE  AND  REFERENDUM. 

See  Municipal  Corporations,  IS,  16;   Stat- 
utes, I. 

Editorial  note. 

Initiative  and  referendum. 

11  L.R.A.(N.S.)    1092. 


INJimCTION. 


I.    BlOHT  TO,  AND  WHEN   GBANTED. 

a.  In  General. 

b.  Trespass;  Nuisance. 

c.  Water  Rights. 

d.  Streets  and  Highways. 

e.  Railways. 

i.  Official  Acts  OeneraXly. 

g.  Taxpayer's    Right    of    Action; 

Public  Funds. 
h.  Concerning    Legal   Proceedings. 

1.  In  Qeneral. 

2.  Judgments. 

3.  Foreclosure     of     Lien     or 

Mortgage. 
I.  Taxes  and  Assessments, 
i.  In  Oeneral. 

2.  Grounds. 

3.  Conditions. 
j.  Preliminary. 

n.  Pbocedube. 

a.  In  General. " 

b.  Parties. 

c.  Affidavits;     Decisions;     Judg- 

ment. 

d.  Continuance  and  Dissolution. 

e.  Bonds;  Enforcement;  Damages. 
rn.  Editobial  Noteb. 

Appealability  of  order  in,  see  Appeal  and 
Error,  I.  d. 

Review  of  discretion  as  to  granting  or  re- 
fusing, see  Appeal  and  Error,  VII.  f, 
3,  f. 

Provision  for  enjoining  foreclosure  by  sell- 
ing in  case  of  valid  counterclaim  as  de- 
nial of  due  process,  see  Constitutional 
Law,  51.  '\ 


L  Right  to,  and  When  Granted. 

a.  In  Oeneral. 

Against  retiring  partner  engaging  in  rival 
business  in  violation  of  contract,  see 
Contracts,  107. 


Original  jurisdiction  of  supreme  court  to 
grant,  see  Courts,  28-30. 

1.  Courts  of  equity  will  not  grant  relief 
by  injunction  in  cases  where  there  is  a 
plain,  speedy  and  adequate  remedy  at  law. 
Continental  Hose  Co.  v.  Mitchell,  15  N.  D. 
144,  105  N.  W.  1108. 

2.  One  against  whom  an  injunction  is 
granted  pending  an  action  has  no  just  cause 
to  complain  where  his  rights  are  protected 
to  the  extent  of  excluding  all  possibility  of 
injury.  First  Nat.  Bank  v.  Crabtree,  18  S. 
D.  355,  100  N.  W.  744. 

3.  A  court  of  equity  has  authority  to  en- 
join the  enforcement  of  an  unconstitutional 
statute,  for  the  purpose  of  avoiding  a  mul- 
tiplicity of  suits  and  because  a  plaintiff 
has  no  adequate  remedy  at  law.  Jewett 
Bros.  &  Jewett  v.  Small,  20  S.  D.  232,  105 
N.  W.  738. 

4.  Before  a  court  will  enjoin  the  commis- 
sion of  acts  by  a  combination  of  persons 
which  interferes  with  the  business  of  an- 
other, the  court  must  find  that  such  acts 
are  unlawful.  Montgomery,  Ward  A  Co.  v. 
South  Dakota  Retail  Merchants'  &  Hard- 
ware Dealers'  Asso.  150  Fed.  413. 

5.  An  injunction  will  not  be  granted  to 
restrain  the  publisher  of  a  newspaper  from 
publishing  the  official  transactions  of  a  re- 
tail merchants'  association  and  advocating 
their  interests  as  against  catalogue  and 
mail  order  houses,  as  by  S.  D.  Const,  art. 
6,  §  5,  every  person  may  "freely  speak, 
write  and  publish  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  that  right,'  the 
only  remedy  for  such  abuse  being  an  action 
at  law  for  damages,  or  a  criminal  proceed- 
ing. Montgomery,  Ward  &  Co.  v.  South 
Dakota  Retail  Merchants'  &  Hardware 
Dealers'  Asso.  150  Fed.  413. 

6.  The  threatened  efforts  of  the  Commis- 
sioner of  Insurance  to  compel  the  exclusive 
use  of  a  standard  fire  insurance  policy,  pre- 
pared under  authority  given  him  by  S.  D. 
Rev.  Civ.  Code,  §  664  to  prepare  and  file  a 
printed  form  of  policy,  will  be  restrained  at 
the  instance  of  foreign  insurance  companies 
because  the  law  upon  which  such  rights  de- 
pend authorizes  such  companies  to  transact 
business  in  the  state,  and  to  use  such  forms 
of  policy  as  may  be  consented  to  by  their 
patrons.  Phenix  Ins.  Co.  v.  Perkins,  19  S. 
D.  59,  101  N.  W.  1110. 

7.  Injunction  is  the  proper  remedy  in  ac- 
tions to  determine  claims  to  public  lands  to 
protect  the  occupying  claimant's  possession 
against  the  other  claimant's  attempts  to 
take  forcible  possession  until  the  rights  of 
the  parties  shall  have  been  determined  in 
the  pending  contest.  Zimmerman  v.  Mc- 
Curdy,  15  N.  D.  79,  106  N.  W.  125,  12  A. 
&  E.  Ann.  Cas.  29. 

8.  Where  the  plaintiff  claims  the  right  to 
possession  of  land  under  a  homestead  filing, 
and  the  land  is  in  the  actual  adverse 
possession  of  the  defendant,  he  cannot  re- 
sort to  equity  to  recover  possession  by 
means  of  an  injunction,  even  though  the 
defendants  are  insolvent.  Martinson  v. 
Marzolf,  14  N.  D.  301,  103  N.  W.  937. 
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INJUNCTION,  I.  b,  e. 


9.  Injunction  will  not  lie  against  the  re- 
moval by  a  solvent  municipal  corporation 
of  a  wooden  building  erected  within  its  fire 
limits  and  used  for  purposes  of  amusement, 
since  the  remedy  at  law  is  adequate.  Clark 
V.  Deadwood,  22  S.  D.  233,  18  £.R.A.(N.S.) 
402,  117  N.  W.  131. 

To  prevent  mlmuuiaseineiit  by  eorpo> 

rate  agent. 
See  also  infra,  73. 

10.  Mandatory  injunctions  are  not  fav- 
ored by  the  courts,  but  it  is  permissible  in 
an  action  by  a  corporation  to  restrain  its 
managing  agent  from  interference  with  its 
property  after  his  removal  from  ofGce  to 
which  he  had  been  appointed,  and  the  in- 
'lurrence  of  indebtedness  against  said  com- 
pany. Magpie  Gold  Min.  Co.  v.  Sherman, 
23  S.  D.  232,  121  N.  W.  770. 

11.  A  court  of  equity  has  power  to  pro- 
tect a  corporation  from  a  threatened  mis- 
management of  its  affairs  by  its  managing 
agent,  and  to  enjoin  him  from  continuing 
to  retain  possession  of  its  property  and  neg- 
lect its  business,  calculated  to  result  in 
permanent  injury  to  the  property  of  the 
company.  Magpie  Gold  Min.  Co.  v.  Sher- 
man, 23  S.  D.  232,  121  N.  W.  770. 

12.  In  an  action  by  a  corporation  to  re- 
strain an  action  by  its  manager  and  for  an 
accounting,  a  court  of  equity  will  interpose 
by  injunction  to  prevent  a  continuation  of 
the  office  as  manager  and  a  diversion  of 
corporate  funds,  property  and  machinery 
from  their  proper  use,  and  the  incurrence 
of  debts  on  behalf  of  the  company,  and  will 
remove  such  officer,  though  no  proceedings 
have  been  instituted  through  corporate 
channels,  regardless  of  their  availability, 
and  although  such  officer  is  not  only  gen- 
eral manager  but  is  a  stockholder  and  vice- 
president,  the  office  of  general  manager  be- 
ing by  appointment  from  the  president  and 
the  term  having  expired.  Magpie  Gold 
Min.  Co.  V.  Sherman,  23  S.  D.  232,  121  N. 
W.  770. 

13.  The  managing  agent  of  a  corporation, 
like  any  other  agent,  appointed  by  the  com- 
pany, is  subject  to  removal  when  the  term 
of  his  employment  has  expired,  and  it  is 
the  duty  of  such  agent,  upon  request  by 
the  proper  officer  of  the  corporation,  to  turn 
over  the  business  of  the  company  to  the 
properly  appointed  agent  of  the  company; 
and  where  he  refuses  to  surrender  posses- 
sion of  the  property  and  threatens  to  con- 
tinue to  hold  it  and  to  discharge  the  duties 
of  such  managing  agent,  notwithstanding 
his  discharge  by  the  company,  a  court  of 
equity  clearly  has  jurisdiction  to  restrain 
him  from  further  proceeding  as  such  man- 
aging agent,  and  as  an  incident  to  appoint 
some  person  to  take  the  custody  of  and  care 
for  the  property  until  the  final  trial  of  the 
action.  Maspie  Gold  Min.  Co.  v.  Sherman, 
23  S.  D.  232,  121  N.  W.  770. 

b.  Trespass;  Nuisance. 

See  also  infra,  18. 

14.  A  court  of  equity  in  a  proper  case 


will  enjoin  a  threatened  trespass  or  injury 
contemplated  by  the  South  Dakota  Bill  of 
Rights,  §  13,  providing  that  private  prop- 
erty shall  not  be  taken  for  public  use,  or 
damaged,  without  just  compensation  as  de- 
termined by  a  jury.  Hyde  v.  Minnesota,  D. 
&  P.  R.  Co.  —  S.  D.  — ,  123  N.  W.  849. 

16.  If  a  corporation  or  an  individual  is 
threatening  to  occupy,  appropriate  or  do 
actual  physical  damage  to  private  property 
against  the  owner's  will,  for  a  use  and  in  a 
manner  which  would  only  be  lawful  through 
an  exercise  of  the  right  of  eminent  domain, 
such  act  comes  witnin  the  constitutional 
inhibition  against  taking  of  private  prop- 
erty without  compensation,  and  may  be 
enjoined  by  a  court  of  equity;  but  when 
such  corporation  or  individual  owns  its 
property,  and  may  enter  upon,  occupy  and 
improve  it  without  becoming  in  any  sense 
a  trespasser,  the  constitution  does  not  for- 
bid such  acts,  and  relief  by  injunction  could 
only  be  obtained  under  the  same  conditions 
which  would  warrant  such  relief  between 
other  owners  of  abutting  or  adjacent  prop- 
erty. Hyde  v.  Minnesota,  D.  4  P.  R.  Co. 
—  S.  D.  — ,  123  N.  W.  840. 

16.  A  municipal  corporation  may  main- 
tain an  action  to  restrain  the  sale  of  in- 
toxicating liquors  at  retail  without  a  li- 
cense, though  such  municipality  has  not 
determined  the  question  of  license  adversely, 
under  S.  D.  Rev.  Civ.  Code,  1903,  §§  2400, 
2403,  authorizing  a  civil  action  against  a 
public  nuisance,  and  S.  D.  Rev.  Pol.  Code, 
§  1546,  subd.  3,  declaring  houses  where 
intoxicating  liquors  are  sold  without  » 
license,  a  public  nuisance.     Britton  v.  Guy, 

17  S.  D.  588,  97  N.  W.  1046. 

c  Water  Rights. 

Modification  of  judgment  by  appellate  conrt 
in  action  to  restrain  interference  with, 
see  Appeal  and  Error,  1138. 

Laches  preventing  maintenance  of  action, 
see  Estoppel,  34. 

17.  A  landowner  cannot  enjoin  a  town 
from  causing  or  permitting  the  waters  from 
an  artesian  well  to  overflow  his  land,  where 
such  waters  are  discharged  over  said  land 
in  a  natural  water  course,  and  the  owner 
is  not  damaged  therebv.     Mead  v.  Mellette. 

18  S.  D.  523,  101  N.  W.  365. 

[Cited   in   note  in  24  L.R.A.(N.S.)   904 
on  draining  surface  water  into  water 
course.] 
DlTerslon  of  surface  irater. 

18.  Injunction  is  the  proper  remedy  to 
protect  property  owner  against  the  unlawful 
discharge  of  surface  water  in  a  slough 
through  an  artificial  drain  onto  his  land, 
as  the  trespass  is  necessarily  a  eontinuini; 
one.  Boll  v.  Ostroot,  —  S.  D.  — ,  127  N.  W. 
577. 

10.  A  property  owner  is  entitled  to  an 
injunction  restraining  an  adjoining  land 
owner  from  discharging  accumulated  sur- 
face water  within  a  slough  through  «n 
artificial  drain  upon  the  former's  land. 
Boll  V.  Ostroot,  —  8.  D.  — ,  127  N.  W.  577. 
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SO.  A  court  wag  justified  in  granting  a 
temporary  injunction,  in  action  to  restrain 
the  unlawful  discliarge  of  accumulated  wa- 
ter within  a  slough  through  an  artificial 
drain  upon  land  of  plaintiff,  where  defend- 
ant in  his  answer  admits  the  existence  of 
the  slough  on  his  own  land;  that  in  order 
to  get  what  he  claims  to  be  a  water  course 
required  him  to  make  a  drain  12  feet  in 
depth  in  one  place,  And  it  is  alleged  in  the 
answer  that  he  had  proceeded  to  make  said 
drain,  and  he  does  not  deny  that  he  was  in- 
tending to  discharge  the  waters  from  said 
slough  in  such  a  manner  that  they  would 
naturally  extend  onto  and  over  the  premises 
of  the  plaintiff;  as  such  admissions  and 
denials  failed  to  rebut  the  equities  alleged 
in  the  complaint.  Boll  v.  Ostroot,  —  S.  D. 
— ,  127  N.  W.  677. 

21.  A  railroad  failing  to  divert  surface 
water  from  its  ditch  whereby  such  water 
flowed  down  to  and  through  insufficient 
drains  made  by  a  city  to  connect  with  the 
ditch  may  be  restrained  together  with  the 
city  from  further  damage.  Bailey  v.  Chi- 
cago. St.  P.  M.  &  0.  R.  Co.  —  S.  D.  — , 
126  N.  W.  268. 

22.  An  injunction  was  proper  against  a 
railroad  which  maintained  an  embankment, 
which  in  connection  with  drains^  made  by  a 
city  co-defendant,  caused  the  interception 
and  diversion  of  surface  water  and  its  dis- 
charge on  an  adjoining  lot,  even  though 
the  railroad  was  adjudged  not  liable  for 
the  damages.  Bailey  r.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  —  S.  D.  — ,  126  N.  W.  268. 

Pnbllo  water  nipply. 

23.  An  existing  water  company  which  has 
been  granted  the  exclusive  privilege  of  fur- 
nishing water  to  a  city  for  twenty  years  is 
entitled  to  an  injunction  against  the  con- 
struction and  operation  of  a  waterworks 
plant  by  the  city  itself  if  such  construction 
and  operation  would  be  in  violation  of  the 
Constitution  or  statutes  of  the  state.  Farm- 
ers' Loan  &  T.  Co.  v.  Sioux  Falls,  131  Fed. 
890. 

24.  A  city  which  is  lawfully  authorized 
by  the  Constitution  and  statutes  of  the 
state  to  construct  and  maintain  its  own 
■waterworks  will  not  be  enjoined  from  doing 
80  at  the  expiration  of  a  twenty  year  period 
during  which  time  it  had  given  the  ex- 
clusive privilege"  of  furnishing  water  to 
a  specified  corporation  on  the  ground  of 
threatened  and  irreparable  loss  to  such 
water  company  and  a  mortgagee  thereof. 
Farmers'  Loan  A  T.  Co.  v.  Sioux  Falls,  131 
Fed.  800. 

d.  Streets  and  Bighioays. 

25.  Injunction  is  the  proper  remedy  to 
prevent  the  obstruction  of  section  lines  de- 
signated as  highways  under  Dak.  Terr. 
T^wB  1870-71,  chap.  33,  p.  519,  where  the 
fences  had  been  removed  by  the  road  su- 
pervisor under  directions  from  the  county 
commissioners,  and  -had  been  replaced  by 
the  defendants,  and  they  threatened  to 
maintain  such  fences  in  the  future.    Law- 


rence v.  Ewert,  21  S.  D.  680,  114  N.  W. 
709. 

e.  Railtoaya. 

26.  A  railroad  will  not  be  enjoined  from 
making  improvements  on  its  own  property 
without  first  proceeding,  by  a  condemnation 
action,  to  assess  and  pay  consequential 
damages,  when  such  damages  are  already 
accrued,  and  a  plain,  speedy  and  adequate 
remedy  exists  in  an  action  at  law.  Hyde- 
V.  Minnesota,  D.  &,  P.  R.  Co.  —  S.  D.  — , 
123  N.  W.  849. 

27.  Relief  by  injunction  will  not  be  given 
against  a  railroad  company  for  the  opera- 
tion of  a  railroad  upon  its  own  property 
without  first  making  compensation  lor  dam- 
ages to  adjoining  property  owners,  under 
S.  D.  Civ.  Code,  §  2284,  providing  that  as 
a  general  rule  compensation  is  the  relief 
or  remedy  provided  by  law  for  the  violation 
of  private  rights  and  the  means  of  securing 
their  observance,  and  specific  and  preventive 
relief  may  be  given  in  no  other  cases  than 
those  specified  in  that  part  of  the  Civil 
Code,  under  §  2359,  providing  that  preven- 
tive relief  is  granted  by  injunction,  pro- 
visional or  final;  and  under  §  2361,  pro- 
viding that  except  where  otherwise  provided 
a  final  injunction  may  be  granted  to  pre- 
vent the  breach  of  an  obligation  existing 
in  favor  of  the  applicant  where  pecuniary 
compensation  would  not  afford  adequate 
relief,  or  where  it  would  be  extremely  dif- 
ficult to  ascertain  the  amount  of  compensa- 
tion which  would  afford  adequate  relief, 
or  where  the  restraint  is  necessary  to  pre- 
vent a  multiplicity  of  suits.  Hyde  v.  Minn- 
esota, D.  &  P.  R.  Co.  —  S.  D.  — ,  123  N. 
W.  849. 

28.  If  the  immediate  execution  of  a  judg- 
ment in  ejectment  against  a  railroad  com- 
pany from  its  right  of  way  will  work  a 
hardship  upon  it,  a  court  of  equity  may 
enjoin  the  proceedings  to  oust  it  from  land 
upon  which  it  has  in  good  faith  constructed 
its  road  until  it  shall  have  an  opportunity 
to  acquire  title  by  condemnation  proceed- 
ings. Griswold  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  12  N.  D.  435,  102  Am.  St. 
Rep.  572,  97  N.   W.  538. 

Carrier'*  rates. 

Jurisdiction  of  Federal  court,  see  Courts, 
59,  61. 

29.  The  Federal  circuit  court  has  juris- 
diction as  a  court  of  equity  to  enjoin  the 
putting  into  effect  of  proposed  rates  of  a 
common  carrier  which  will  be  unjust,  or 
unjustly  discriminatory,  as  no  adequate 
remedy  at  law  exists.  Jewett  Bros.  v.  Chi- 
cago, M.  *  St,  P.  R.  Co.  166  Fed.  160. 

f.  Official  Acts  Generally. 

Against  issuance  of  sheriff's  deed,  see  Ap- 
peal and  Error,  1128. 

Qrant  of,  by  supreme  court,  see  Courts, 
28. 

Against  drainage  board,  see  Drains  and 
Sewers,  2. 

Sufficiency  of  complaint,  see  Pleading,  249, 
260. 
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Prohibition  against  injunction,  see  Prohi- 
bition, 4,  7. 

30.  An  n.ction  for  a  permanent  injunction 
against  a  city  treasurer  is  not  maintain- 
able to  determine  the  rights  of  fire  com- 
panies to  money  claimed  by  them  under 
the  provisions  of  p.  265,  Laws  1901,  chapter 
208.  Continental  Hose  Co.  v.  Mitchell,  15 
N.  D.  144,  105  N.  W.  1108. 

31.  Where  the  power  to  purchase  sup- 
plies was  taken  from  the  board  of  county 
commissioners  and  given  to  a  purchasing 
board,  which  had  followed  the  method  pre- 
scribed by  law,  the  board  will  not  be  re- 
strained from  carrying  out  the  terms  of 
the  contract  made  by  it,  for  the  furnishing 
of  such  supplies.  Knight  v.  Cass  County, 
14  N.  D.  340,  103  N.  W.  940. 

Against  pure  food  oomntlssloiieT*. 

32.  The  pure  food  commissioner  may  be 
enjoined  from  distributing  circulars  or  bul- 
letins condemning  the  food  products  of 
manufacturers  as  harmful  and  deceptive  to 
the  public,  when  his  acts  are  in  excess  of 
the  power  or  authority  conferred  upon  him 
by  law,  and  will  cause  irreparable  injury. 
State  ex  rel.  Ladd  v.  District  Ct.  17  N.  D. 
285,  15  L.R.A.(N.S.)   331,  115  N.  W.  675. 

33.  A  district  court  of  the  state  of  North 
Dakota  may  properly  entertain  jurisdiction 
of  an  action  brought  by  parties  whose  food 
products  are  about  to  be  destroyed  by  the 
pure  food  commissioner,  and  who  will  be 
thereby  subjected  to  a  multiplicity  of  suits, 
to  enjoin  him  from  unlawful  proceeding. 
State  ex  rel.  Ladd  v.  District  Ct.  17  N.  D. 
285,  15  L.R.A.(N.S.)  331,  115  N.  W.  675. 

34.  The  legality  of  the  acts  of  the  pure 
food  commissioner,  and  the  question 
whether  he  is  exceeding  the  powers  con- 
ferred upon  him  by  law,  may  be  tested  in 
an  action  to  enjoin  him  from  the  commis- 
sion of  acts  alleged  to  be  without  author- 
ity. State  ex  rel.  Ladd  v.  District  Ct.  17 
N.  D.  285,  15  L.R.A.(N.S.)  331,  115  N. 
W.   675. 

County  seat  remcral. 

Review  of 'discretion  as  to,  see  Appeal  and 
Error,   635. 
Injunction  from  supreme  court  as  to,  see 
Courts,  30. 

35.  Where  an  election  was  had  upon  the 
question  of  the  removal  of  the  county  seat, 
the  canvassing  board  returned  that  the 
question  had  carried  by  a  vote  of  1,259  out 
of  1.886  votes  cast,  or  IS  votes  in  excess  of 
the  required  two  thirds,  and  a  contest  was 
immediately  begun  upon  this  result,  the 
issuance  of  an  injunction  to  restrain  the 
removal  of  the  county  offices  pending  the 
determination  of  the  contest,  is  not  an 
abuse  of  discretion  by  the  circuit  court. 
Shaw  V.  Circuit  Ct.  —  S.  D.  — ,  129  N.  W. 
907. 

"<x  wi'ere  conteft  proceedings  are  in- 
stituted to  contest  the  result  of  an  election 
upon  the  removal  of  a  county  seat,  and  the 
result  cannot  be  ascertained  and  announced 
within  the  meaning  of  the  law  requiring 
officers  to  keep  their  offices  at  the  county 


seat  until  the  final  determination  of  the 
contest  in  the  courts,  the  circuit  court  of 
the  county  has  jurisdiction  to  entertain 
an  injunction  action  to  restrain  the  re- 
moval of  county  offices  until  such  final 
determination.  Shaw  v.  Circuit  Ct.  —  & 
D.  — ,  129  N.  W.  907. 

g.  Toapayer**  Right  of  Action;  Puhlie 
Funds. 

Injunction  against  taxation  or  assessment) 

see  infra,  I.  i. 
See  also  infra,  67-69;  Counties,  39. 

37.  Any  taxpayer  is  a  proper  plaintiff  to 
restrain  the  county  from  taking  ill^al 
action.  Weatherer  v.  Herron,  —  S.  D.  — , 
126  N.  W.  244. 

38.  A  taxpayer  who  is  denied  a  tempo- 
rary injunction  restraining  the  city  from 
incurring  a  certain  indebtedness  beyond 
the  constitutional  limitation,  does  not 
thereby  lose  bis  remedy  nor  suffer  irrepar- 
able injury,  as  all  persons  dealing  with  a 
municipality  are  charged  with  full  know- 
ledge of  its  powers.  Bailev  v.  Sioux  Falls, 
19  S.  D.  231,  103  N.  W.  lO. 

39.  The  trial  court  is  justified  in  denying 
a  temporary  injunction  in  a  taxpayer's 
action  to  permanently  restrain  the  city 
from  incurring  a  certain  indebtedness  in 
connection  with  its  eleclric  light  plant, 
where  the  expenditure  is  neoessary  and  the 
evidence  shows  that  a  sufficient  amount  to 
warrant  the  same  still  remains  in  the  cur- 
rent fund  provided  for  electric  light  main- 
tenance by  the  last  annual  appropriation 
bill  and  it  further  appears  that  the  debt  is 
not  to  be  created  until  provided  for  in  the 
next  appropriation  bill.  Bailey  v.  Sioux 
Falls,  19  S.  D.  231,  103  N.  W.  16. 

h.  Concerning  Legal  Proceedings. 

1.  In  General. 

40.  An  action  for  an  injunction  to  stop 
proceedings  by  a  drainage  commission  in 
construction  of  a  drain  will  lie  as  it  is  a 
direct  instead  of  a  collateral  attack  on  the 
proceedings  of  the  board.  State  ex  rel 
Dorgan  v.  Fisk,  15  N.  D.  219,  107  N.  W. 
191. 

2.  Jxidgments. 

Sufficiency  of  complaint,  see  Pleading,  248. 
See  also  supra,  28 ;  infra,  74. 

41.  Where  a  party  has  through  no  fault 
of  his  own  lost  his  remedy  at  law  by  appeal 
or  motion  to  vacate  a  judgment  equity  will 
not  refuse  to  enjoin  the  judgment  because 
the  remedy  at  law,  had  it  wen  available, 
would  have  been  adequate.  Brueeger  v. 
Cartier,  —  N.  D.  — ,  126  N.  W.  491. 

42.  A  judgment  of  a  justice  of  the  peace, 
rendered  within  less  than  the  time  pre- 
scribed by  statute  after  service  of  summons, 
is  not  so  far  void  that  its  execution  can  be 
enjoined;  but  the  defendant  must  take  the 
proper  steps  to  obtain  a  review  on  appeal 
Kerr  v.  Murphy,  19  S.  D.   184,  69  L.R.A. 
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499,  102  N.  W.  687,  8  A.  &  E.  Ann.  Caa. 
1138. 

43.  An  action  will  not  lie  to  restrain  the 
collection  of  a  judgment  recovered  by  de- 
fendant in  a  former  action,  on  the  grounds 
that  at  the  time  such  judgment  was  ren- 
dered defendant  was  a  foreign  corporation 
and  bad  not  complied  with  the  laws  of  the 
state  by  filing  its  articles  of  incorporation 
or  appointing  an  agent  therein,  since  such 
grounds  are  not  available  where  not  plead- 
ed or  proven  as  a  defense  in  the  former 
action.  Kelley  v.  R.  J.  Schwab  A,  Sons  Co. 
22  S.  D.  406,  118  N.  W.  696. 

3.  Foreclosure  of  Lien  or  Mortgage. 
See  also  infra,  74. 

44.  Under  N.  D.  Rev.  Codes  1899,  §  5773, 
authorizing  an  injunction  prohibiting  cred- 
itors from  proceeding  with  actions  against 
an  insolvent  corporation  where  a  creditor 
has  brought  an  action  under  §§  6767-5770, 
it  is  an  abuse  of  discretion  to  issue  an  in- 
junction under  said  section  against  a  cred- 
itor who  has  brought  an  action  to  foreclose 
a  lien  in'  his  favor,  when  it  is  shown  that 
general  creditors  can  in  no  event  derive 
any  benefit  from  the  proceeds  of  the  prop- 
erty covered  by  the  lien;  and  it  is  also 
an  abuse  of  discretion  to  grant  an  injunc- 
tion against  the  foreclosure  of  a  lien  in  such 
a  case  or  to  restrain  a  pending  action  by  a 
creditor  against  such  corporation's  prop- 
erty without  first  appointing  a  receiver  to 
preserve  such  property.  Marshall-Wells 
Hardware  Co.  v.  New  Era  Coal  Co.  13  N.  D. 
396,   100  N.  W.   1084. 

Foreclosure   of   mortgage. 

45.  That  an  action  to  foreclose  a  mort- 
gage is  barred  by  the  statute  of  limitations 
is  one  of  the  defenses  which  may  be  shown 
as  a  ground  for  enjoining  a  foreclosure  by 
advertisement  under  N.  D.  Rev.  Codes  1899, 
§  6845.  Scott  V.  District  Ct.  15  N.  D.  259, 
107  N.  W.  61. 

[Cited  in  note  in  6  L.R.A.(N.S.)  511,  on 
right  to  enjoin  sale  under  power  in 
barred  mortgage.] 

46.  The  term  "mortgagor."  as  used  in 
N.  D.  Rev.  Codes  1899,  S  5845,  providing 
for  an  injunction  against  foreclosure  at  the 
instance  of  the  "mortgagor"  under  specified 
circumstances,  includes  within  its  mean- 
ing any  person  claiming  title  to  the  mort- 
gaged premises  under  and  in  privity  with 
the  original  mortsagor.  Scott  v.  District 
Ct.  16  N.  D.  2.59.  107  N.  W.  61. 

47.  A  purchaser  of  land  at  a  tax  sale 
eannot  avail  himself  of  the  ex  parte  remedy 
provided  by  N.  D.  Rev.  Codes  1899,  §  5845, 
to  enjoin  the  foreclosure  of  a  morti;age. 
Scott  V.  District  Ct.  15  N.  D.  259,  107  N.  W. 
61. 

48.  The  "legal  counterclaim  or  other 
valid  defense"  to  enjoin  exercise  of  power  of 
foreclosure,  under  N.  D.  Rev.  Codes  1899,  § 
5845,  means  any  defense,  whatever  its  char- 
acter, which  may  defeat  recovery  on  a  cause 
of  action,  and  cannot  be  so  narrowed  in 
meaning  as  to  refer  to  an  equitable  ground 


for  enjoining  an  ex  parte  and  nonjudicial 
proceeding.  Scott  v.  District  Ct.  15  N.  D. 
359,  107  N.  W.  61. 

49.  The  statutory  injunction  against  the 
foreclosure  of  a  mortgage  (N.  D.  Rev. 
Codes  1905,  §  7454)  is  not  available  to  the 
purchaser  at  tax  sate,  since  he  is  not  a 
mortgagor  or  one  claiming  in  privity  to 
the  mortgagor.  Hodgson  v.  State  Finance 
Co.  —  N.  D.  — ,  122  N.  W.  336. 

i.  Taaea  and  Assesamenta, 

1.  In  Qeneral. 

Burden  of  proof  in  action  for,  see  Evidence, 
146,  153. 

Joinder  of  action  to  restrain  collection  of 
taxes  with  mandamus  action,  see  Action 
or  Suit,  38. 

Admissibility  of  assessor's  return  in  action 
to  enjoin  collection  of  tax,  see  Evi- 
dence, 291. 

Effect  of  issuing  tax  deed  with  knowledge 
that  an  injunction  was  out  restrain- 
ing its  issuance,  see  Judgment,  62. 

Conversion  of  injunction  action  into  man- 
damus proceedings,  see  Mandamus,  24. 

Sufficiency  of  complaint,  see  Pleading,  247. 

See  also  Limitation  of  Actions,  51.      . 

50.  An  injunction  will  not  lie  to  restrain 
the  collection  of  a  personal  property  tax, 
where  there  is  no  reason  why  the  party 
could  not  have  paid  these  taxes  under  pro- 
test and  then  recovered  them  back,  if  they 
were  illegal,  and  there  is  no  reason  shown 
why  the  party  could  not  have  maintained 
an  action  for  damages  in  case  of  seizure  of 
its  property,  and  nothing  to  show  that  any 
possible  irreparable  injury  might  have  oc- 
curred by  reason  of  a  seizure  or  that  any 
property  was  threatened  with  seizure  that 
possessed  any  peculiar  value  to  the  party 
that  damages  would  not  redress.  Chicago 
&  N.  W.  R.  Co.  V.  Rolfson,  23  S.  D.  406, 
122  N.  W.  343. 

2.  Orounda. 

51.  A  court  of  equity  will  not,  after  the 
drain  is  completed,  enjoin  the  collection  of 
assessments  against  lands  benefited  by  a 
drain  regularly  established  by  legal  author- 
ity, although  the  board  proceeded  irregu- 
larly in  matters  pertaining  to  the  construc- 
tion of  the  drain.  Alstad  v.  Sim,  15  N.  D. 
629,  109  N.  W.  66. 

-62.  Irregularities  of  drain  commissioners 
in  letting  contracts  for  doing  the  work  or 
furnishing  materials  for  a  drain  are  not 
grounds  for  a  permanent  injunction  against 
the  collection  of  the  assessments  of  benefits 
on  account  of  such  drain,  when  not  applied 
for  until  the  drain  is  entirely  completed. 
Alstad  V.  Sim,  15  N.  D.  629,  109  N.  W.  66. 
53.  Failure  to  require  a  surveyor  to  make 
plans,  specifications,  profiles  and  estimates 
of  the  cost  of  an  extension  of  a  drain,  law- 
fully authorized;  the  letting  of  a  contract 
for  furnishing  material  not  in  accordance 
with  the  statute,  and  the  failure  of  the 
drainage  board  to  file  lists  of  assessment  of 
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benefit  witb  the  county  auditor,  are  irregu- 
larities, and  not  ground  for  an  injunction 
after  the  drain  is  completed.  Alstad  t. 
Sim,  15  N.  D.  629,  109  N.  W.  66. 

64.  Where  the  only  injury  which  a  tax- 
payer will  suffer  through  a  proposed  tax 
levy,  which  is  claimed  to  be  in  part  to  pro- 
vide funds  for  the  payment  of  an  illegal 
claim,  is  the  imposition  of  a  tax  upon  bis 
property,  a  court  of  equity  will  not  inter- 
fere at  bis  suit  to  restrain  the  levy  and 
suspend  the  regular  course  of  tax  proceed- 
ings upon  the  ground  that  his  injury  will 
be  irreparable.  Torgrinson  v.  Norwich 
School  Dist.  No.  31,  14  N.  D.  10,  103  N.  W. 
414. 

65.  A  real  estate  owner  whose  property  is 
almut  to  be  assessed  to  pay  for  a  sewer  in  an 
amount  in  excess  of  the  sum  justly  due  for 
that  improvement  under  a  contract  between 
the  city  and  the  contractor,  may  restrain 
the  officers  of  the  city  from  levying  such 
assessment  against  his  property.  Baker  v. 
LaMoure,  —  N.  D.  — ,  129  N.  W.  464. 

66.  Where  a  city  and  a  contractor  enter 
into  a  contract  for  the  construction  of  a 
sewer,  and  said  contract  specifies  that  the 
work  must  be  done  to  the  satisfaction  ot  the 
city  engineer,  such  provision  is  binding  up- 
on thft  city  and  the  contractor,  and  the  city 
will  be  restrained  from  levying  assessments 
against  individual  property  where  the  city 
engineer,  in  good  faith,  refuses  to  approve 
of  the  contractor's  work.  Baker  v.  La 
Moure,  —  N.  D.  — ,  129  N.  W.  464. 

67.  The  failure  of  county  taxing  officials 
to  place  large  amounts  of  taxable  property 
upon  the  tax  list  is  not  a  ground  for  re- 
straining the  collection  of  taxes  on  the 
ground  that  it  invalidated  the  list  because 
increasing  the  taxes  of  those  whose  prop- 
erty was  listed.  Clark  v.  Lawrence  County, 
21  S.  D.  264,  111  N.  W.  668. 

3.  Conditiont. 

68.  Dak.  Comp.  Laws,  1887,  S§  1640, 
1643,  authorizing  the  court  to  render  judg- 
ment for  the  taxes  due,  in  lieu  of  tender, 
were  repealed  by  Laws  1897,  p.  297,  c. 
126,  §  110,  and  no  substitute  therefor  has 
since  been  enacted.  Douglas  v.  Fargo,  13 
N.  D.  467,  101  N.  W.  919. 

59.  If  the  complaint  or  evidence  shows 
that  a  portion  of  the  taxes  are  legal  and 
the  amount  ascertainable,  and  a  part  il- 
legal, a  court  of  equity  will  not  restrain  the 
collection  of  the  illegal  portion,- except  •n 
condition  that  the   lepal   portion  has  been 

Said  or  tendered.    Douglas  v.  Fargo,  13  N. 
1.  467,  101  N.  W.  919. 

60.  A  court  of  equity  should  interfere  to 
restrain  the  collection  of  a  tax  or  annul 
tax  proceedings  only  where  it  appears  either 
that  the  property  sought  to  be  taxed  is  not 
subject  to  taxation,  or  the  tax  itself  it  not 
wholly  authorized  by  law,  or  the  taxes  are 
assessed  or  levied  by  unauthorized  persons, 
or  the  taxing  oflicers  have  acted  fraudulent- 
ly, or  the  taxes  have  been  unjustly  levied, 
or  the  assessment  made  unjustly  or  with- 
out uniformity;  and  the  plaintiff  must,  in 


addition,  bring  himself  within  some  recog- 
nized head  of  equity  jurisprudence,  and 
must  also  tender  or  pay  the  taxes  justly 
chargeable  upon  his  property,  l>efore  an' 
injunction  should  issue  to  restrain  the 
collection  of  the  taxes,  unless  statutory 
provisions  make  such  tender  unnecessa^. 
Douglas  V.  Fargo,  13  N.  D.  467,  101  N.  W. 
919. 

61.  In  an  action  to  restrain  the  collection 
of  taxes  complainant  was  not  entitled  to  re- 
lief,, where  it  appeared  that  taking  the 
valuation  asked  for  by  him  and  levying 
taxes  on  one-half  thereof  an  amount  ten- 
dered would  have  been  less  than  the  amount 
of  the  tax,  on  which  relief  was  asked,  and 
levying  taxes  on  one-third  its  tender  would 
be  less  than  the  tax;  that  complainant,  Ity 
bis  pleading,  admitted  that  other  property 
in  said  county  was  assessed  as  high  as  33} 
per  cent,  to  50  per  cent,  on  its  own  valu- 
ation; that  he  tendered  only  a  lump  sum, 
and  never  tendered  a  separate  sum  as 
to  each  building,  to  enable  the  court  to 
enter  a  decree  in  his  favor  as  to  any  sepa- 
rate building;  and  did  not  ask  the  court  to 
find  what  was  equitably  a  just  tax  and  offer 
to  pay  such  sum;  nor  in  any  manner  as- 
sign as  error  the  failure  of  the  court  to 
make  a  finding  or  decree  reducing  the  tax 
as  to  any  separate  building  or  the  failure 
of  the  court  to  fix  any  sum  exceeding  the 
sum  actually  tendered,  and  less  than  the 
sum  actually  levied.  George  C.  Bagley  Ele- 
vator Co.  v.  Butler,  —  S.  D.  — ,  123  li.  W. 
866. 

j.  Preliminarjf. 

Dissolution  of,  see  infra,  76. 

Review  of  discretion  as  to,  see  Appeal  and 

Error,  634,  637. 
Conclusiveness  of  judgment  dissolving,  see 

Judgment,  131. 
Effect  01  motion  to  vacate,  see  Judgment, 

205. 
Sufficiency  of  complaint,  see  Pleading,  250. 
See  also  infra,  66,  81. 

62.  The  granting  or  refusal  of  an  in- 
junction pending  an  action  is  a  matter  of 
judicial  discretion  to  be  exercised  in  favor 
of  the  party  most  likely  to  be  injured. 
First  Nat.  Bank  v.  Crabtree,  18  S.  D.  355. 
100  N.  W.  744. 

63.  A  temporary  restraining  order  may  be 
issued  in  a  civil  action  when  one  of  the 
several  conditions  enumerated  in  N.  D.  Rev. 
Codes  1899,  §  5344,  is  shown  to  exist,  but 
only  "when  it  shall  appear  by  the  complaint 
that  the  plaintiff  is  entitled  to  the  relief 
demanded.''  Burton  v.  Walker,  13  N.  D. 
149,  100  N.  W.  257. 

64.  A  temporary  injunction  will  not  issue 
in  a  suit  the  only  object  of  which  is  a  per- 
manent injunction  if  the  court  is  of  the 
opinion  that  there  is  no  probability  that 
the  complainant  will  succeed  on  the  merits. 
Montsomery,  Ward  &  Co.  v.  South  Dakota 
Retail  Merchants'  &  Hardware  Dealers' 
Asso.  150  Fed.  413. 

65.  A  complaint  which  merely  alleges  a 
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threatened  coiiTersion  of  personal  property, 
without  alleging  exceptional  circumstance 
to  show  that  the  remedy  at  law  would  be 
inadequate,  does  not  present  a  case  for 
equitaole  interference;  and  in  such  case  it 
is  error  to  issue  a  temporary  restraining 
order.  Burton  v.  Walker,  13  N.  D.  149,  100 
N.  W.  267. 


II.  Pbooxdube. 

a.  /n  General. 

What  reviewable  on  appeal  in  injunction 
proceeding,  see  Appeal  and  Error,  560. 

Kvidence  in  injunction  cases,  see  Evidence. 

Sufficiency  of  complaint,  see  Pleading,  III. 
b,  24. 

Findings  in  action  to  enjoin  city  from  re- 
moving telephone  line,  see  Trial,  468. 

66.  In  an  action  for  the  abatement  of  a 
liquor  nuisance  imder  N.  D.  Rev.  Codes  1899, 
S  7605,  an  injunction  may  issue  at  the  com- 
mencement of  the  action  upon  a  complaint 
alone,  when  made  by  the  state's  attorney 
and  verified  by  him  upon  information  and 
belief.  This  is  an  exception  to  the  usual 
rule  as  to  the  granting  of  injunctions. 
Stote  ex  rel.  Register  v.  Patterson,  13  N.  D. 
70,  99  N.  W.  67. 

"b.  Partiei. 

Right  of   taxpayer   to   maintain   suit,   see 

supra,  I.  g. 
See  also  supra,  47. 

67.  The  trustee  in  a  mortgage  given  by  a 
water  company  has  sufficient  interest  to 
maintain  an  action  to  enjoin  the  city  from 
constructing  a  rival  plant,  where  the  prop- 
erty of  the  water  company  and  the  conse- 
quent security  under  the  mortgage  will 
thereby  be  ruined.  Farmers'  Loan  &  T.  Co. 
T.  Sioux  Falls,  131  Fed.  890. 

68.  A  resident  freeholder  and  taxpayer 
is  a  proper  party  to  bring  and  maintain  an 
action  to  restrain  the  board  of  county  com- 
missioners and  a  third  person  from  proceed- 
ing further  in  the  performance  of  a  contract 
whereby  the  said  board  employed  said  such 
third  person  to  collect  a  final  judgment 
in  favor  of  said  county.  Fox  v.  Walley, 
13  N.  D.  610,  102  N.  W.  161. 

69.  A  citizen  and  elector  may  institute 
a  proceeding  to  enjoin  the  secretary  of 
state  from  certifying  to  the  various  county 
auditors  the  names  of  candidates  for  nomi- 
nation for  the  office  of  United  States  Sena- 
tor for  the  purpose  of  having  such  names 
placed  upon  the  general  election  ballots, 
where  it  is  alleged  that  the  statute  in  pur- 
suance of  which  certain  certifications  would 
be  made  is  unconstitutional  and  void,  and  he 
has  requested  such  proceeding  to  be  insti- 
tuted by  the  attorney  general,  and  the  lat- 
ter has  refused  such  request.  State  ex  rel. 
McCue  V.  Blaisdell,  18  N.  D.  55,  24  LJI.A. 
(N.S.)   465,  118  N.  W.  141. 


c.  Affidavita;  Deeieiont;  Judgment. 
See  also  infra,  77-79. 

70.  A  complaint  in  an  action  not  stating 
grounds  for  injunctive  relief  <:annot  be  made 
good  through  affidavits  used  to  support  a 
motion  for  a  temporary  injunction.  Mc- 
Clure  V.  Hunnewell,  13  N.  D.  84,  99  N.  W. 
48. 

71.  To  authorize  an  injunction  pendente 
lite  pursuant  to  N.  D.  Rev.  Codes,  1899,  § 
5344,  subd.  1,  the  complaint  must  exhibit 
a  right  to  a  judgment  of  injunction,  and 
the  demand  for  relief  must  pray  that  the 
defendant  be  restrained  from  the  commis- 
sion or  continuance  of  the  act  complained 
of,  the  commission  or  continuance  of  which, 
during  the  litigation,  would  produce  injury 
to  plaintiff.  McClure  v.  Hunnewell,  13  N. 
D.  84,  99  N.  W.  48. 

Jadcmeat. 

Judgment  as  a  bar,  see  Judgment,  106. 
Form  of  judgment,  see  Judgment,  19,  21-26. 

72.  An  injunctional  order  which  is  un- 
certain with  respect  to  the  acts  enjoined 
thereby  is  void.  Regan  v.  Sorenson,  13  N. 
D.  357,  100  N.  W.  1095. 

73.  In  an  action  by  a  corporation  to  en- 
join its  managing  agent  from  interference 
with  its  property,  and  for  an  accounting 
for  moneys  expended,  in  which  defendant  in- 
terposes a  counterclaim  for  moneys  paid 
by  him  over  and  above  the  amount  aidvanced 
by  the  corporation,  to  which  there  is  no 
replication  oy  the  plaintiff,  defendant  is  en- 
titled to  judgment  for  the  amount  advanced 
by  him.  Magpie  Gold  Min.  Co.  v.  Sher- 
man, 23  S.  D.  232,  121  N.  W.  770. 

74.  Where  a  court  erroneously  restrained 
a  foreclosure  suit  against  an  insolvent  cor- 
poration pending  a  general  creditor's  suit 
under  N.  D.  Rev.  Codes  1899,  §§  5767-5770, 
5773,  its  injunctional  order  was  neverthe- 
less proper  as  to  any  purely  money  judg- 
ment sought  by  the  lien  holder.  Marshall- 
Wells  Hardware  Co.  v.  New  Era  Coal  Co. 
13  N.  D.  396,  100  N.  W.  1084. 

75.  In  an-  action  tried  to  the  court  as  an 
equitable  one  it  is  proper  to  grant  an  in- 
junction against  one  of  the  defendants  on  a 
predicate  of  damage  suffered  but  without 
any  money  judgment,  and  an  injunction 
with  a  money  judgment  against  the  other. 
Bailey  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
—  S.  D.  — ,  126  N.  W.  268. 

d.  Continuance  and  Dissolution. 

Damages  on  dissolution,  see  infra,  II.  e. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  636. 

Conclusiveness  of  decree  dissolving  injunc- 
tion, see  Judgment,  131. 

Effect  of  motion  to  vacate  injunction  sup- 
erseded by  judgment,  see  Judgment, 
205. 

76.  A  temporary  injunction  against  tak- 
ing possession  of  certain  property  will  be 
dissolved  by  the  circuit  court  granting  it, 
where   it   appears,  by  the   records   of  the 
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county  court,  that  the  person  taking  posses- 
Bion  was  acting  in  obedience  to  the  orders 
of  the  county  court,  from  which  no  appeal 
had  been  taken.  Howell  v.  Dinneen,  16  S. 
D.  618,  94  N.  W.  698. 

77.  While  it  is  a  well-settled  rule  that, 
when  the  sworn  answer  fully  and  unequi- 
vocally denies  all  the  material  allegations 
of  the  complaint  upon  which  the  complain- 
ant's equities  rest,  the  injunction  will  be 
dissolved,  yet  such  rule  is  not  without  ex- 
ception, and  a  court  may,  in  the  exercise  of 
a  sound  discretion,  refuse  a  dissolution 
when  there  is  ground  for  apprehending 
some  irreparable  injury  or  great  hardship 
if  the  injunction  is  dissolved  before  the 
hearing  of  the  case  upon  the  merits ;  and  a 
court  ia  justified  in  denying  a  motion  to 
dissolve  where  before  hearing  it  allows  both 
plaintiff  and  defendant  to  file  additional 
affidavits.  Boll  v.  Ostroot,  —  S.  D.  — , 
127   N.    W.   677. 

78.  Copies  of  all  documents  to  be  used 
on  the  hearing  of  a  motion  to  dissolve  an  in- 
junction need  not  be  served  with  the  affi- 
davits and  answer,  where  the  records  are 
voluminous,  are  made  in  proceedings  be- 
tween the  parties,  and  are  of  record  in  the 
same  county.  Howell  v.  Dinneen,  16  S.  D. 
618,  94  N.  W.  698. 

79.  A  notice  that  upon  his  answer,  the 
affidavit  of  a  specified  person,  and  upon  all 
the  papers,  records,  and  files  of  the  county 
court  referred  to  in  the  answer,  defendant 
will  move  to  dissolve  an  injunction,  suf- 
ficiently states  the  grounds  of  the  motion, 
under  Dak.  Comp.  Laws,  1887,  §  4991,  pro- 
viding that  a  motion  to  vacate  an  injunc- 
tion may  be  made  on  the  complaint  and 
affidavits  on  which  the  injunction  was 
granted  or  upon  affidavits  on  the  part  of 
defendant,  with  or  without  the  same.  How- 
ell v.  Dinneen,  16  S.  D.  618,  94  N.  W.  698. 

e.  Bonds;    Enforcement;    Damages. 

80.  Where  the  condition  of  the  bond  on 
a  restraining  order,  which  was  not  e.\ecuted 
by  the  principal,  requires  the  sureties  to 
pay  all  costs  and  damages  occasioned  by  the 
wrongful  issuance  of  the  order,  the  sureties 
not  liable  thereon  upon  dissolution  of  the 
injunction,  as  a  principal  cannot  be  held 
liable  on  the  bond.  Chamberlain  v.  Quarn- 
berg,  23  S.  D.  55,  119  N.  W.  1026. 

81.  One  who  fails  to  plead  and  prove  dam- 
ages, sustained  by  reason  of  a  temporary  in- 
junction, in  an  action  to  obtain  a  perpetual 
injunction,  wherein  such  temporary  injunc- 
tion was  dismissed,  is  not  estopped  from 
maintaining  an  action  upon  the  injunction 
bond  for  the  damages  sustained.  McLennon 
V.  Fenner,  19  S.  D.  492,  104  N.  W.  218. 

82.  Where  the  undertaking  on  a  restrain- 
ing order  is  not  signed  or  executed  by  plain- 
tiff, the  court  could  not  direct  an  assess- 
ment of  damages  as  against  plaintiff,  on  dis- 
solution of  the  injunction,  plaintiff  not  be- 
ing liable  thereon.  Chamberlain  v.  Quarn- 
berg,  23  S.  D.  55,  119  N.  W.  1026. 

83.  The  trial  court  may  on  vacating  a  re- 
straining order  and  dismissing  the  action 


hear  evidence  for  the  purpose  of  assessing 
the  enjoined  parties'  damages,  before  enter- 
ing judgment,  although  no  claim  for  dam- 
ages was  made  in  the  pleadings,  under  S. 
D.  Code  Civ.  Proc.  §  200,  providing  for  an 
undertaking,  on  the  issuance  of  an  injunc- 
tion, for  the  payment  of  the  enjoined  par- 
ties' damages,  which  are  to  be  ascertained 
by  a  reference  or  otlierwise,  as  the  court 
shall  direct,  if  the  plaintiff  was  not  entitled 
to  the  injunction.  J.  F.  Kelley  &  Co.  v. 
Mead,  18  S.  D.  594,  101  N.  W.  882,  affirmed 
on  rehearing  in  20  S.  D.  303, 105  N.  W.  738. 

84.  Under  S.  D.  Code  Civ.  Proc  §  200, 
which  provides  that  the  damages  arising 
from  the  issuance  of  an  improvident  in- 
junction may  be  ascertained  by  a  reference, 
or  otherwise,  as  the  court  shall  direct,  the 
right  to  have  such  damages  assessed  in  the 
action  in  which  such  injunction  is  dissolved, 
is  discretionary  with  the  trial  court  and 
may  be  waived  without  prejudice  to  an  ac- 
tion upon  the  injunction  bond  by  the  party 
enjoined.  McLennon  v.  Fenner,  19  S.  D. 
492,  104  N.  W.  218. 

Measure  of  damages. 

85.  Where  the  liability  of  sureties  on  an 
undertaking  on  a  restraining  order  is  ex- 
pressly limited  therein  to  a  designated 
amount,  they  cannot  be  held  liable  Ifor  an 
amount  in  excess  thereof  on  the  dissolution 
of  the  restraining  order.  Chamberlain  v. 
Quarnberg,  23  S.  D.  55,  119  N.  W.  1026. 

86.  A  loss  of  rent  by  a  defendant  was  a 
natural  and  proximate  loss  caused  by  being 
deprived  of  the  use  of  his  property  during 
the  pendency  of  an  injunction  order,  and 
for  the  loss  sustained  he  was  entitled  to  his 
damages  assessed  in  an  action  therefor. 
J.  F.  Kelley  &  Co.  v.  Mead,  20  S.  D.  303, 
105  N.  W.  736. 

87.  The  true  measure  of  damages  in  an 
action  to  recover  on  an  injunction  bond  for 
restraining  one  from  occupying  his  own 
premises  is  the  money  which  the  owner  was 
required  to  expend  in  repairing  waste  done 
or  permitted  by  and  one  obtaining  the  in- 
junction during  his  unwarranted  occupancy 
of  the  premises,  and  the  rental  value  of 
such  property,  together  with  reasonable  at- 
torneys' fees.  McLennon  v.  Fenner,  19  S. 
D.  492,  104  N.  W.  218. 

[Cited  in  note  in  16  L.K.A.(N.S.)  56 
on  recovery  on  injunction  bond  of 
attorneys' -fees  necessarily  expended  in 
dissolving  injunction.] 


III.  Editobiai.  Notss. 

Applicability  of  remedy  by  injunction. 

33  Am.  Dec.  615. 
When  injunction  is  proper  remedy. 

20  Am.  St.  Rep.  136. 
Irreparable  injury  within  meaning  of  in- 
junction law.    6  Am.  St.  Rep.  352;  1  Am. 
St.   Rep.   376. 

Injunction  to  protect  personal  right. 

1  L.R.A.(N.S.)   1147. 

Injunction    against   pleading   statute   of 

limitations.  75  Am.  Dec.  84. 
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Injunction  against  dealing  in  nontrans- 
ferable railroad  tickets. 

10  L.R.A.(N.S.)   437. 

Right  to  enjoin  acts  under  unconstitu- 
tional statute,  as  affected  hj  other  remedies 
in  case  such  acts  are  done. 

8  L.R.A.(N.S.)    124. 

Right  to  enjoin  garnishment  because  of 
rule  of  employer  to  discharge  employee^ 
whose  wages  are  garnished. 

6  L.R.A.(N.S.)    491. 
Enjoining  control,  use  of,  or  interference 

with,  church  property. 

3  L.R.A.(N.S.)    864. 
Injunction  against  collection  of  purchase 

money  where  title  to  land  defective. 

7  L.R.A.(N.S.)   445. 
Delay  in  appling  for  injunction  against 

telephone   or    telegraph    line    in    street    or 
highway.  8  L.R.A.(N.S.)   1091. 

Necessity  of  fraudulent  intent  to  justify 
injunction  against  unfair  competition. 

4  L.R.A.{N.S.)    960. 
Injunction  for  unlawful  discrimination  by 

railroad  against  hack  driver. 

8  L.R.A.(N.S.)   1027. 

Right  to  injunction  against  being  sent  to 
pest-house.  23   Ii.R,A.(N.S.)    1188. 

Right  of  surety,  prior  to  obtaining  judg- 
ment or  lien,  to  enjoin  principal's  fraudu- 
lent transfer  of  property. 

15  L.R.A,(N.S.)   484. 

Injunction  against  mining  away  sub- 
jacent support.  16  ■L.R.A.(N.S.)  851. 

Injunction  relative  to  hunting  or  fishing 
on  navigable  waters.     17  L.R.A.(N.S.)  1236. 

Injunction  against  wrongful  invasion  of 
nonexclusive  public  franchise. 

29  L.R.A.(N.S.)    77. 

Right  of  one  pumping  on  own  premises  to 
enjoin  pumping  by  neighbor. 

30  L.R.A.(N.S.)  1057. 

Injunction  against  improper  use  of  leased 
premises.  59  Am.  Dec.   70. 

Injunction  against  execution  sales  of  per- 
sonal  property.  Ill    Am.   St.   Rep.   97. 

Enjoining  repeated  garnishment  of  ex- 
empt  wages.  10    L.R.A.(N.S.)    983. 

Right  of  member  of  church  to  enjoin  un- 
lawful sale  by  trustees. 

2  L.R.A.(N.S.)    828. 
Interference  with  view  of  premises  from 

street  as  warranting  injunction. 

5  L.R.A.(N.S.)    486. 
Injunction  against  mining  operations  by 

lessee  pending  dispute  as  to  forfeiture  of 
lease.  1  L.R.A.(N.S.)   333. 

Injunctive  relief  as  to  cemetery  property, 
burials,  or  removal  of  remains. 

3  L.R.A.(N.S.)    481. 
Injunction  or  ejectment  as  proper  remedy 

where  highway  illegally  opened. 

25  L.R.A.(N.S.)   611. 
Injunctive   relief  as  to  fences  or  gates. 
7   L.R.A.(N.S.)    49. 
Jurisdiction  to  grant  mandatory  injunc- 
tion. 20  Am.  Dec.  389. 
Necessity  of  hearing  before  granting  pre- 
liminary mandatory  injunction. 

9L.R.A.(N.S.)  1225. 


Agaliut  breaoli  of  oontriMt. 

Injunction  against  breach  of  contract. 

90  Am.  St.  Rep.  634. 
Injunction  to  prevent  breach  of  stipula- 
tion to  handle  or  use  one's  product  only. 

10  L.R.A.(N.S.)   475. 
Injunction    against    inducing,    or    assist- 
ing  in  continuance  of  breach  of  contract. 

11  L.R.A.(N.S.)  202. 
Injunction  against  breach  by  employee  of 

agreement  not  to  complete. 

16  L.R.A.(N.S.)   389. 

Injunction  to  prevent  employee  from  en- 
uring rival's  service.     31  L.R.A.(N.S.)  249. 

Right,  in  absence  of  covenant,  to  en- 
Join  former  employee  from  soliciting  cus- 
tomers. 31  L.R.A.(N.S.)    260. 

Effect  of  stipulation  for  liquidated  dam- 
ages in  contract  not  to  engage  in  business, 
upon  equitable  jurisdiction  to  enjoin  breach. 
10  L.R.A.(N.S.)   204. 
Against  Jndcment  or  legal  proceeding. 

Injtuction  against  action  or  proceeding 
in  foreign  jurisdiction. 

25  L,.R.A.(N.S.)   267. 

Enjoining  foreclosure  pending  '  bank- 
ruptcy. 2    L.R.A.(N.S.)    560. 

Right  to  enjoin  sale  under  power  in 
barred  mortgage.  6  L.R.A.(N.S.)  510. 

Power  of  equity  to  enjoin  judgment  in 
action  at  law,  in  order  to  retain  status  quo 
pending  appeal.  25  L.R.A.(N.S.)  828. 

Loss  of  defenses,  through  negligence  of 
luiskillfulness  of  attorney,  as  ground  for 
enjoining  judgment.        9  L.R.A.  (N.S.)  524. 

Against  offlcial  acts. 

Power  of  court  tu  enjoin  illegal  acts  of 
police  ofiScers,  other  than  arrest. 

2  L.R.A.(N.S.)   678. 
Injunction  against  acts  of  food  commis- 
sioner which  affect  sale  of  foods. 

15  L.R.A.(N.S.)    331. 
Power  to  enjoin  passage  of  municipal  or- 
dinance.                           2  L.R.A.(N.S.)    152. 

Application  to  governing  body  for  relief, 
as  condition  of  right  of  citizen  to  enjoin 
action  by  municipality. 

8  L.R.A.(N.S.)    574. 
Against  taxes  and  assessments. 

Injunction  against  collection  of  taxes 
and  assessments.  69  Am.  Dec.  198. 

Injunction  against  collection  of  tax  on 
excessive  assessment. 

16  L.R.A.(N.S.)    807. 

Against  trespass  or  nuisance. 

Injunction  against  trespass. 

11  Am.  Dec.  498. 
Injunction  against  repeated  trespass. 
13  L..R.A.(N.S.)   173;  21  L.R.A.(N.S.)  417. 
Injunction  against  trespass  on  realty. 

99  Am.  St.  Rep.  732. 
Injunction  against  trespass  upon,  or  in- 
terference with,  oyster  beds. 

3  L.R.A.(N.S.)  205. 
Injunction  against  threatened  nuisances. 

73  Am.  Dec.  113. 
Right  of  lessee  to  enjoin  nuisance. 

3  L.R.A.(N.S.)  448. 
Injunction  against  blasting. 

6  L.R.A.(N.S.)    670. 
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Injunction  against  saloon  because  of  char- 
acter  of    locality.        4   L.R.A.(N.S.)    810. 

Right  of  neighbors  to  enjoin  maintenance 
of  bawdy  house.  11  L.R.A.(N.S.)  1060. 
Agalnrt  criminal  aet  or  prosecutloa. 

Right  of  state  to  enjoin  public  nuisance 
which  is  also  a  crime.  15  L.R.A.  (N.S. )  747 ; 
23L.R.A.(N.S.)  691. 

Injunction  against  crime  which  is  private 

nuisance  or  which  involves  property  rights. 

21  L.R.A.(N.S.)  685. 

Enjoining  crimes  and  criminal  prosecu- 
tions. 35  Am.  St.  Rep.  670. 

Injunction  against  prosecution  of  crimi- 
nal or  quasi  criminal  nature. 
2  L.R.A.(N.S.)   631;  25  L.R.A. (N.S.)    193. 

Injunction  by  private  person  against 
violation  of  municipal  ordinance. 

5  L.R.A.(N.S.)    493. 

Injunction  against  comtnission  of  crime 
when  property  right  involved. 

3  L.R.A.(N.8.)    622. 
IilablUty  on  imjiuotioit  bond. 

Recovery  of  attorneys'  fees  on  injunction 
bonds.  77  Am.  Dec.  158. 

Recovery  on  injunction  bond  of  attorneys' 
fees  necessarily  expended  in  dissolving  in- 
junction. 16  L.R.A.(N.S.)   49. 


♦  «» 


UnTKEEPEBS. 

Editorial  notes. 

Who  are  guests  at  inn. 
62  Am.  Dec.  586;  106  Am.  St.  Rep.  932. 
Furnishing   food   to   guests   as   essential 
characteristic  of  hotel  or  inn. 

17    L.R.A.(N.S.)    1259. 
What  acts,  with  respect  to  baggage,  will 
initiate  relation  of  innkeeper  and  guest  so 
as  to  create  liability  for  loss  or  injury. 

23  L.R.A.(N.S.)  1107. 
Payment  of  board  by  week  as  affecting 

relation     between     hotel     proprietor     and 
guest.  14  L.R.A.(N.S.)    476. 

Right  of  innkeeper  to  transfer  guest. 

9  L.R.A.(N.S.)    213. 

Liability  of  innkeeper.      7  Am.  Dec.  452. 

Liability  of  innkeepers  for  injury  to,  or 
loss  of,  guest's  propertv. 

99  Am.  St.  Rep.  578. 

Duty  of  innkeeper  as  to  effects  of  one 
who  has  ceased  to  be  guest. 

2  L.R.A.  (N.S.)    100. 

Effect  of  statute  limiting  innkeeper's  lia- 
bility for  goods  not  delivered  into  his  cus- 
tody. 22  L.R.A.(N.S.)  577. 

Duty  of  innkeeper  as  to  effects  of  one 
leaving  without  intention  of  returning  as 
guest.  28  L.R.A.(N.S.)   495. 

Liability  of  innkeeper  for  injury  to  guest 
by  servant.  69  L.R.A.  642. 

Liability  of  inn  or  restaurant  keeper  for 
assault  by  servant  upon  patron. 

12  L.R.A.(N.S.)  1155. 

Goods  for  loss  of  which  innkeepers  arc 
liable.  69  Am.  Dec.  221. 

Innkeeper's  liens.     107  Am.  St.  Rep.  868. 

Innkeeper's  lien  on  third  person's  prop- 
erty in  possession  of  p"""*. 

24  L.R.A.(N.S.)  058. 


nnrocEircE. 

Presumption  of,  see  Evidence,  IL  e,  12. 

««» 

INQUEST. 

Of  coroner,  admissibility  of  record  of,  i 
Evidence,  287,  288. 


♦  »» 


nrSAITE  ASYLUM. 

See  Asylum. 


nrSANE  PERSONS. 

See  Incompetent  Persons. 


nrsANiTT. 

See  Incompetent  Persons. 


4«» 


IN8OI.VEN0T. 

I.  ASSIONMEKTB  FOB  BENEFIT  OF  CBB>ir> 
DBS. 

II.  Preference  to  Cbeoitobs. 
III.  Editorial  Notes. 

As  excuse  for  delay  in  prosecution  of  ac- 
tion after  remanding  by  appellate 
court,  see  Action  or  Suit,  155. 

As  to  bankrupts,  see  Bankruptcy. 

As  to  receivers,  see  Receivers. 

What  constitutes,  see  Bankruptcy,  2,  3. 

Liability  of  bank  directors  in  case  of  in- 
solvency of  bank,  see  Banks,  9,  10. 

Conflict  of  laws  as  to,  see  Conflict  of  Laws, 
I.  f. 

Fraudulent  conveyances  by  insolvent,  see 
Fraud  and  Fraudulent  Conveyances,  IL 

Of  corporation,  see  Corporations,  IV. 

Judicial  notice  of  insolvency  laws  of  an- 
other state,  see  Evidence,  2. 

Sufficiency  of  proof  of,  see  Evidence,  994. 


I.  Absionmerts  fob  Benefit  of  Cbedrobs. 

Conflict  of  laws  as  to,  see  Conflict  of  Laws, 
17. 

Admissibility  of  <wpy  of  deed  of  assign- 
ment, see  Evidence,  330. 

Order  of  discharge  of  assignee  as  a  final 
judgment,  see  Judgment,  77. 

Duty  of  one  levying  on  assigned  property, 
see  Levy  and  Seizure,  21. 

Sufficiency  of  complaint  in  action  to  set 
aside  judgment  discharging  assignee, 
see  Pleading,  243. 

As  to  receivers,  see  Receivers. 
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Rights  and  liabilities  of  assignee  for  credit- 
ors of  purchaser  of  chattels  by  condi- 
tional sale,  see  Sale,  70,  80. 

1.  Wisconsin  Stat.  1898,  chap.  80,  with 
the  acts  amendatory  thereof  and  supple- 
mental thereto,  which  provide  that,  when 
a  resident  of  that  state  has  made  an  as- 
signment of  his  property  for  the  benefit  of 
creditors,  the  proceedings  thereunder  shall 
be  under  the  jurisdiction  of  the  circuit 
court,  and  that  the  assignee  may  be  re- 
moved, and  the  creditors  may  elect  a  suc- 
cessor, and  for  the  discharge  of  the  debts 
of  the  assignor,  i%  a  state  bankruptcy  or 
insolvency  law.  Adams  v.  Hartzell,  18  N. 
D.  221,  119  N.  W.  635. 

2.  A  trust  deed  executed  by  an  insolvent 
debtor,  directing  that  all  his  property  not 
exempt  from  execution  be  sold  and  the  pro- 
ceeds applied  to  the  payment  of  the  debts 
of  those  creditors  who  would  agree  to  the 
settlement  and  accept  the  payment  and  re- 
lease the  debtor,  whether  paid  in  full  or  in 
part,  was  only  a  security  for  those  credit- 
ors who  should  consent  thereto,  and  was  not 
a  general  assignment  for  the  benefit  of 
creditors  under  S.  D.  Kev.  Civ.  Code,  §  2372, 
wliich  provides  that  the  property  of  an  in- 
solvent under  a  general  assignment  shall 
inure  to  the  benefit  of  all  the  creditors  in 
proportion  to  their  respective  claims,  but 
was  valid  under  S.  D.  Rev.  Civ.  Code, 
§  2300,  which  provides  that  a  debtor  may 
pay  one  creditor  in  preference  to  another. 
Joas  v.  Jordan,  21  8.  D.  379,  113  N.  W. 
73. 

3.  A  deed  of  assignment  for  the  benefit 
of  creditors,  made  in  accordance  with,  and 
tuider  the  provisions  of  chap.  80  and  sup- 
plemental and  amendatory  acts  Wis.  Rev. 
Stat.  1898,  contained  a  power  authorizing 
the  assignee  named  in  such  deed  to  do  the 
acts. and  things  necessary  in  the  premises 
to  the  full  execution  of  the  trust  created, 
and  to  execute,'  acknowledge,  and  deliver 
all  necessary  deeds,  instruments  and  con- 
veyances, and  to  sign  the  name  of  the  as- 
signor to  such  instruments  whenever  neces- 
sary to  carry  into  effect  the  object,  design, 
and  purpose  of  the  trust.  Held,  that  such 
power  of  attorney  gave  the  assignee  no  au- 
thority to  execute  deeds  in  the  name  of  his 
principal  to  any  real  estate  not  conveyed 
by  the  deed  of  assignment;  and  hence  a 
deed,  executed  by  such  assignee  in  the  name 
of  the  assizor,  and  as  attorney  in  fact 
for  the  assignor,  to  lands  situated  in  the 
state  of  North  Dakota  not  conveyed  by  the 
deed  of  assignment,  does  not  operate  to 
convey  title.  Adams  v.  Hartzell,  18  N.  D. 
221,  119  N.  W.  635. 


parties  thereto  that  In  all  probability  it 
means  the  winding  up  of  the  business  of 
the  debtor.  Grant  v.  Powers  Dry  Goods 
Co.  23  S.  D.  195,  121  N.  W.  95. 

6.  Under  S.  D.  Rev.  Civ.  Code,  §  2366, 
permitting  a  debtor  to  pay  or  secure  one 
creditor  in  preference  to  another,  a  debtor 
may  transfer  his  property  to  a  corporation 
for  its  capital  stock  and  pay  certain  cred- 
itors with  the  stock.  Gardner  t.  Haines, 
19  8.  D.  614,  104  N.  W.  244. 


III.  Editobiai.  Notm. 

Preference  to  creditors.    26  Am.  Dec.  584. 

Preference  of  claims  of  state  over  other 

creditors.  1  L.R.A.(N.S.)   255. 

Right  of  insolvent  to  transfer  assets  to 

third  person,  who  is  to  apply  proceeds  to 

claims  of  such  creditors  as  he  sees  fit. 

21  L.R.A.(N.S.)   613. 
Asslemment  for  oredltors. 
Assignments  for  creditors. 

4  Am.  Dec.  366;  24  Am.  Dec.  291. 
Validity  of  assignment  for  creditors.     11 
Am.  St.  Rep.  661;   30  Am.   St.  Rep.   816. 
Validity   of  assignment  for  creditor  ex- 
acting release.  16  Am.  Dec.  340. 
Preferences  in  assignments  for  creditors. 
34  Am.  St.  Rep.  856. 
Fraudulent  assignments  for  creditors. 

68  Am.  St.  Rep.  74. 
Conveyance  to  indemnify  sureties  or  in- 
dorsers  as  voluntary  assignment  for  credit- 
ors. 31   L..R.A.(N.S.)    332. 
Assignment   for   creditors   as   precluding 
discharge  under  bankrupt  or  insolvent  laws. 
28  Am.  Dec.  212. 
Statutory  regulation  of  assignments  for 
creditors.  2  Am.  St.  Rep.  24. 
Right   of   assignor   to   complain   of   sale 
made  by  assignee  for  creditors. 

19  L.R.A.(N.S.)   682. 
Revocation   of  assignment   for  creditors. 
90  Am.  Dec  507. 
SlseltaTge. 

Demands   dischargeable   under    state    in- 
solvent laws.  23  Am.  Deo.  347. 
Validity   of   discharge    in   insolvency   as 
against  nonresident  creditor. 

15  Am.  St.  Rep.  212. 

Effect  of  discharge  in  insolvency  against 

nonresidents.  62  Am.  St  Rep.  232. 


INSPEOTION. 


Of  diseased  cattle,  see  Animals,  8,  9. 

Of  banks  under  exercise  of  police  power,  see 

Constitutional  Law,  81. 
Of  corporate  books,  see  Corporations,  31. 
II.  Pbefebence  to  Cbedttobs.  See  also  Discovery  and. Inspection. 

4.  Whenever  a  person  engaged  in  the 
mercantile  business  gives  to  one  creditor 
a  chattel  mortgage  upon  all'  of  his  stock, 
the  giving  of  such  mortgage  must  be  done 
with  the  full  knowledge  on  the  part  of  both  [To  commit  crime,  see  Criminal  Law,  4-6. 
Supp.  Dak.  Dig. — 35. 
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XNSTBUOTIONS. 

ABsi^ments  of  error  aa  to,  see  Appeal  and 

Error,  269-263. 
Necessity  for  exceptions  as  to,  see  Appeal 

and  Error,  367-377. 
Considering    instructions    as    a    whole    on 

appeal,  see  Appeal  and  Error,  450-452. 
Review  of,  on  appeal,  see  Appeal  and  Error, 

671,  683,  584. 
Sufficiency  of  objections  and  exceptions  to, 

see  Appeal  and  Error,  IV.  a,  3.  • 
Presumptions  as  to  on  appeal,  see  Appeal 

and  Error,  VII.  e,  5. 
First  raising  objection  to,  on  appeal,  see 

Appeal  and  Error,  VIl!  f,  S,  h. 
Waiver  of  objections  as  to,  see  Appeal  and 

Error,  VII.  g,  3. 
Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  6. 
Error  in,  as  ground  for  new  trial,  see  New 

Trial,  17-20. 
In  general,  see  Trial,  VI.  i 


nrSTK  UMEHTS. 


Alteration  of,  see  Alteration  of  Instru- 
ments. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  II.  j. 

Reformation  of,  see  Reformation  of  Instru- 
ments. 


♦  «» 


XNSUBANCE. 

L  Companies,  Officers,  and  Agents. 
a.  In    Oeneral. 
h.  Rights  and  Liabilities  of  Uem- 

hers  of  Mutual  Company. 
e.  Agents  and  Officers. 

1.  In  General. 

2.  Powers,    Duties,    and   Lia- 

bilities. 

3.  Whom  Agent  Represents. 
II.  The  Policy  ob  Contbact. 

a.  In  General. 

b.  Preliminary   Contract;   Reneto- 

al. 

c.  Cancelation. 

d.  Construction    Generally. 

e.  Mortgage     Clause;    Rights     of 

Mortgagee. 
i.  Warranties;       Representations; 
Conditions;     Description. 

1.  Policy  on  Persons. 

2.  Policies  on  Property. 

g.  Premiums  and  Assessments. 

1.  In   Oeneral. 

2.  Recovery  of.  When  Earned. 

3.  Forfeiture  for  Nonpayment 

of. 
h.  A'ssignment;    Change   of  Bene- 
ficiary. 
in.  Waiteb;    Estoppeu 
'  a.  In  Oeneral. 
b.  Knowledge  or  fraud  of  Agent. 

1.  In  Oeneral. 

2.  As  to  Encumbrance*. 
9.  Other  Insurance. 


III. — ( continued ) . 

c.  As   to   Title  or   Encumbrances 
Generally. 

d.  As  to  Premiums. 

e.  As  to  Proofs  of  Loss. 

1.  Defects. 

2.  Delay;  Failure  to  FumisK 

f.  As  to  Arbitration. 
TV.  Teb   Loss;    Remedies  of  AssxntED. 

a.  Notice  and  Proofs  of  Loss;  Ex- 
amination. 

b.  Appraisal  and  Arbitration. 

c.  Cause  of  Loss,  Death,  or  Injury. 

d.  Interest    in  Proceeds. 

e.  Limitation   and   Time  for   Ac- 
tion. 

f.  Extent  of  Loss  or  Recovery. 
V.  Editobial  Notes. 

Removal  of  note  from  application  for  in- 
surance as  a  material  alteration,  see 
Alteration   of   Instruments,   2. 

Bonds  for  fidelity  of  employees,  see  Bonds, 
6,7. 

Estoppel  to  rely  upon  failure  to  procure, 
see  Estoppel,  54,  78. 

Presumption  as  to  fire  department  in  ac- 
tion to  recover  proportionate  share  of 
insurance  premium,  see  Evidence,  235. 

Opinion  evidence  as  to  settlement  with  in- 
sured,   see   Evidence,    501. 

Admissibility  of  evidence  of  fraud  of  ap- 
plicant in  procuring  insurance,  sec 
Evidence,  777. 

Sufficiency  of  evidence  of  absence  of  fraud- 
ulent intent  on  part  of  insured,  see 
Evidence,   964. 

Right  of  members  of  fire  department  to 
share  of  fund  received  from  insurance 
premiums,  see  Fire  Department. 

Allegation  as  to  failure  oi  tenant  to  pro- 
cure, see  Pleading,  160. 


I.  Companies,  Officebs,  and  Agents. 

a.  In  Oeneral. 

Acknowledgment  of  deed  of  assignment,  see 
Acknowledgment,  3. 

Mntnal  oompaales. 

Enforceability  of  contract  by  promoters  of, 
see  infra,  28. 

Right  to  make  assessment  on  members,  see 
infra,  64. 

Illegal  discrimination  in  favor  of,  see  Con- 
stitutional Law,  48. 

Estoppel  of  one  doing  business  with,  sec 
Estoppel,  15. 

License  ta^  on  insurance  company,  see  Li- 
cense, 16,  17. 

1.  A  mutual  fire  insurance  company  or- 
ganized under  the  state  laws  is  an  associ- 
ation of  individuals  to  provide  mutual  re- 
lief in  case  of  loss  by  fire.  Lamb  v.  Mer- 
chant's Nat.  Mut.  F.  Ins.  Co.  18  N.  D.  253, 
119  N.  W.  1048. 

2.  Under  S.  D.  Civ.  Code,  §  1796,  pro- 
viding  that   "All    kinds    of    insurance   an 
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subject  to  the  provisions  of  this  chapter," 
mutual  insurance  companies  are  as  effec- 
tively bound  by  the  provisions  of  §  1849 
as  are  insurance  companies  organized  up- 
on any  other  basis,  as  such  companies  ac- 
cept their  authority  to  transact  business 
under  the  rules  and  limitations  of  such 
law,  as  do  other  companies.  Peever  Mercan- 
tile Co.  v.  State  Mut.  F.  Ins.  Co.  —  S.  D. 
— ,  127  N.  W.  559. 

3.  Foreign  mutual  hail  insurance  com- 
panies are  authorized  to  do  business  in  the 
state,  upon  compliance  with  the  provi- 
sions of  N.  D.  Laws  1907,  chap.  153,  p.  245, 
by  depositing  with  the  insurance  commis- 
sioner the  bonds  required  by  that  act.  State 
ex  rel.  State  Farmer's  Mut.  Hail  Ins.  Co. 
V.  Cooper,  18  N.  D.  583,  120  N.  W.  878. 
foreign  eompsales. 

See  also  supra,  3. 

4.  A  foreign  insurance  corporation,  al- 
though licensed  to  do  business  in  the  state, 
will  not  be  permitted  to  recover  on  a  con- 
tract of  insurance  made  with  a  resident  of 
the  state  upon  property  located  here,  if  the 
contract  is  one  which  domestic  corporations 
are  forbidden  to  make,  though  the  contract 
was  actually  made  in  another  state.  Walk- 
er v.  Rein,  14  N.  D.  608,  106  N.  W.  405. 

5.  N.  D.  Rev.  Codes  of  1905,  §§  4447, 
4448,  providing  that  no  foreign  insurance 
company  organized  on  the  mutual  plan  shall 
take  hail  risk,  or  transact  any  hail  insur- 
ance business  within  the  state,  is  impliedly 
repealed  by  §  4449  providing  that  no  mu- 
tual insurance  company  organized  under 
the  laws  of  the  state  or  of  any  foreign  state 
or  country  should  be  allowed  to  do  business 
without  first  depositing  $25,000  in  state 
bonds  or  United  States  bonds,  or  as  pro- 
vided by  the  amendment  in  1907,  chap.  153, 
p.  245,  by  depositing  a  $25,000  bond  in  the 
office  of  the  insurance  commissioner.  State 
ex  rel.  State  Farmers'  Mut.  Hail  Ins.  Co. 
V.  Cooper,  18  N.  D.  583,  120  N.  W.  878. 

b.   RighU   and  Liabilities   of   Members   of 
Mutual  Company. 

Estoppel  against  members  asserting  ultra 
vires  nature  of  business  done,  see  Es- 
toppel, 14. 

6.  All  holders  of  policies  in  a  mutual  fire 
insurance  company  are  members  thereof, 
and  each  one  has  the  same  proportionate 
interest  that  every  other  memt)er  has,  and 
is  liable  to  the  same  proportionate  extent. 
Lamb  v.  Merchants'  Nat.  Mut.  F.  Ins.  Co. 
18  N.  D.  253,  119  N.  W.  1048. 

7.  The  members  of  a  domestic  mutual  fire 
insurance  company  are  all  entitled  to  the 
same  treatment,  and  the  officers  of  such  a 
corporation  cannot  favor  one  member  at  the 
expense  of  his  fellow  members.  Lamb  v. 
Merchants'  Nat.  Mut.  F.  Ins.  Co.  18  N.  D. 
263,  119  N.  W.  1048. 

c.  Agents  and  Officers. 

1.  In  General. 

Effect  of  delivery  of  proofs  of  loss  to  agent, 
■ee  infra,  103. 


Estoppel  of  company  by  knowledge  or  fraud 

of  agent,  see  infra.  III.  b. 
Admissibility   of   agent's   declarations,    see 

Evidence,  636. 
Instruction  as  to,  see  Trial,  399. 

8.  Insurance  agents  who  are  authorized 
to  solicit  applications  for  fire  insurance, 
write  aud  deliver-  policies  of  insurance  upon 
property  situated  in  a  certain  county,  and 
to  do  any  and  all  acts  proper  and  custom- 
ary to  be  done  by  fire  insurance  agents,  are 
general  agents  of  the  company.  Vesey  '". 
Commercial  Union  Assur.  Co.  18  S.  D.  632, 
101  N.  W.  1074. 

9.  A  person  appointed  as  agent  by  a  com- 
pany to  solicit  insurance,  u>rward  appli- 
cations and  deliver  policies  is  in  effect  the 
general  agent  of  the  company,  and  his 
knowledge  of  any  fact  that  might  increase 
the  risk  is  the  knowledge  of  the  company. 
Thomas  v.  Modern  Brotherhood,  —  S.  V. 
— ,  127  N.  W.  572. 

10.  A  soliciting  agent  of  a  fire  insur- 
ance company,  who  has  authority  to  so- 
licit applications  for  insurance  and  receive 
premiums,  is,  under  S.  D.  Laws  1906,  chap„ 
126,  sec.  2,  providing  that  "any  person 
who  solicits  insurance  or  issues  policies 
of  insurance  or  procures  applications  there- 
for, shall  be  held  to  be,  and  considered,  the 
general  agent  of  the  insurer  issuing  the 
policy,  or  making  a  renewal  thereof,"  a 
general  agent  of  the  insurer,  and  knowledge 
by  such  agent  derived  from  statements  of 
the  insured  at  the  time  of  the  application  is 
knowledge  by  the  insurer.  Fosmark  v. 
Equitable  Fire  Asso.  23  S.  D.  102,  120  N.  W. 
777. 

11.  Under  a  standard  form  policy  of  in- 
surance, making  the  agent  soliciting  the  in- 
surance the  general  agent  of  the  insurer, 
the  knowledge  by  such  agent  that  at  the 
time  of  the  issuance  of  the  policy  additional 
insurance  existed  on  the  insured  property 
was  the  knowledge  of  the  insurer.  Lawver 
V.  Globe  Mut  Ins.  Co.  —  S.  D.  — ,  127  N. 
W.  615. 

12.  The  rule  provided  for  by  S.  D.  Laws 
1905,  chap.  126,  incorporated  into  and  made 
a  part  of  the  insurance  law  of  this  state  as 
applicable  to  fire  insurance,  viz.:  "Any 
person  who  solicits  insurance  or  issues  poli- 
cies of  insurance  or  procures  applications 
therefor,  shall  be  held  to  be,  and  considered, 
the  general  agent  of  the  insurer  issuing 
the  policy  or  making  a  renewal  thereof,  ex- 
cept as  to  proof  of  loss  and  adjustment 
thereof,  and  neither  the  application  of  the 
insured  nor  the  by-laws  of  the  company 
shall  be  considered  as  a  part  of  the  con- 
tract of  insurance,"  should  apply  equally 
to  life  insurance.  Thomas  v.  Modem 
Brotherhood,  —  S.  D.  — ,  127  N.  W.  572. 

2.  Powers,  Duties,  and  Liabilities. 

Presumption   as   to   agent's   authority,   see 

Evidence,  68. 
Sufficiency  of  evidence  of  conspiracy  between 

officers,  see  Evidence,  833. 
See  also  infra,  30.  68. 
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13.  The  powers  of  the  officers  of  a  domes- 
tic mutual  fire  insurance  company  are  more 
limited  than  those  possessed  by  like  officers 
of  stock  companies.  Lamb  v.  Merchants' 
Nat.  Mut.  F.  Ins.  Co.  18  N.  D.  253,  119  N. 
W.  1048. 

IilablUty  to  company. 

Extent  of  recovery,  see  Damages,  42. 

14.  An  agent  of  a  fire  insurance  company 
who  fails  to  comply  promptly  with  his  com- 
pany's clear  and  specific  written  instructions 
to  cancel  a  certain  policy  at  the  earliest 

fiossible  moment  is  liable  to  the  company  for 
OSS  sustained  because  of  such  failure. 
Queen  City  F.  Ins.  Co.  ▼.  First  Nat.  Bank, 
18  N.  D.  603.  22  L.R.A.(N.S.)  609,  120 
N.  W.  545. 

15.  Written  instructions  to  a  fire  insur- 
ance agent  who  has  power  to  cancel  policies, 
that  his  company  cannot  carry  a  certain 
policy  on  a  grain  elevator  building  because 
it  calls  for  an  amount  above  the  maximum 
line,  and  the  insurance  law  prohibits  the 
carrying  of  the  reinsurance  held,  thereby 
necessitating  its  cancelation,  and  directing 
that  he  relieve  the  company  of  liability 
thereon  at  the  earliest  possible  moment,  are 
not  reasonably  susceptible  of  the  construc- 
tion by  the  agent  that  he  should  relieve 
the  insurer  of  its  liability  only  at  such  time 
as  he  could  place  such  insurance  with  an- 
other company,  so  as  to  relieve  him  from  lia- 
bility to  the  insurer  for  the  loss  sustained 
by  it  because  of  his  failure  promptly  to 
comply  therewith,  by  reason  of  having  acted 
in  accordance  with  such  construction. 
Queen  City  F.  Ins.  Co.  v.  First  Nat.  Bank, 
18  N.  D.  603,  22  L.R.A.(N.S.)  509,  120 
N.  W.  545. 

3.  Whom  Agent  RepresenU. 
See  also  infra,  27. 

16.  Where  a  policy  of  life  insurance,  ac- 
knowledging the  receipt  of  the  first  payment 
of  premium,  is  sent  to  the  soliciting  agent 
to  be  delivered  upon  the  payment  of  the 
first  premium  in  full,  the  agent  holds  the 
policy  as  agent  of  the  insurer  and  not  as 
agent  of  the  insured.  Bowen  v.  Mutual  L. 
Ins.  Co.  20  S.  D.  103,  104  N.  W.  1040, 


II.  The  Policy  ob  Conteaot. 

a.  In  General. 

Evidence  to  show  that  insured  was  not  an 

habitual  drinker,  see  Evidence,  671. 
Presumption  on  appeal  of  compliance  with 

terms  of  policy,  see  Appeal  and  Error, 

507. 
Admissibility   of   by-laws   in   evidence,    see 

Evidence,  381. 
Parol   evidence  as   to   binding  receipt,   see 

Evidence,  392. 
Injunction  against  compelling  exclusive  use 

of  standard   policy,   see  Injunction,   6. 
Right  to  raise  in  state  court  lack  of  revenue 

stamp  on  policy,  see  Internal  Revenue, 


17.  It  is  the  duty  of  a  fraternal  society 
to  see  that  the  various  provisions  of  its  con- 
stitution relating  to  payments  to  benefici- 
aries of  deceased  members  shall  be  harmo- 
nious and  that  the  intentions  of  the  con- 
tracting parties  are  clearly  expressed. 
Order  of  United  Commercial  Travelers  v. 
McAdaai,  61  C.  C.  A.  22,  125  Fed.  358. 

18.  The  Commissioner  of  Insurance  can- 
not compel  the  use  of  a  standard  policy, 
prepared  under  authority  given  him  by  S.  D. 
Rev.  Civ.  Code  §  664  to  prepare  and  file  in 
his  office  a  standard  form  of  policy  be- 
cause its  enforced  use  would  establish  rules 
of  property  and  of  conduct  contrary  to  S.  D. 
Rev.  Civ.  Code  §  §  2,  3,  which  provide  that 
law  is  a  rule  of  property  and  of  conduct 
prescribed  by  the  sovereign  power  whose 
will  is  expressed  by  the  Constitution,  the 
enactments  of  the  Legislature,  and  ordi- 
nances of  other  subordinate  legislative  bod- 
ies. Phenix  Ins.  Co.  v.  Perkins,  19  S.  D.  59, 
101  N.  W.  1110. 

Wliat  forms  part  of  the  oontraot. 

19.  The  statutes  under  which  a  domestic 
mutual  fire  insurance  company  is  organized, 
its  articles  of  incorporation  or  charter,  and 
by-laws  all  enter  into  the  contract  of  insur- 
ance, and  are  binding,  not  only  on  the  organ- 
ization, but  on  each  member  thereof.  Lamb 
v.  Merchants'  Nat.  Mut.  F.  Ins.  Co.,  18  N. 
D.  253,  119  N.  W.  1048. 

20.  Every  person  applying  for  insurance 
and  membership  in  a  mutual  insurance  com- 
pany must  take  notice  of  the  law  of  the 
state  under  which  it  is  organized,  and  is 
authorized  to  do  business,  and  this  statute, 
the  articles  of  incorporation,  by-laws,  ap- 
plication for  insurance,  and  the  policy  each 
become  parte  of  the  contract  and  binding 
upon  the  member.  Montgomery  v.  Whit- 
beck,  12  N.  D.  386,  96  N.  W.  327. 

When  oontraot  becomea  binding. 

Payment  of  premium  as  condition  of  liabil- 
ity, see  infra,  69-63. 
See  also  infra,  31. 

21.  The  failure  of  an  insurance  company 
to  act  for  an  unreasonable  length  of  time 
will  not  amount  to  the  acceptance  of  an 
application  for  insurance.  Brink  v.  Mer- 
chant's &  F.  United  Mut.  Ins.  Asso.,  17  S. 
D.  235,  95  N.  W.  929. 

22.  A  corporation  was  organized  as  "Pee- 
ver-Gorham  Mercantile  Company,"  to  whom 
an  insurance  policy  was  issued.  There- 
after the  name  was  amended,  under  S.  D. 
Rev.  Civ.  Code,  §  418,  to  "Peever  Mercan- 
tile Company."  The  identity  of  the  corpo- 
ration was  not  changed;  it  occupied  the 
same  premises  and  continued  the  same  bus- 
iness and  had  practically  the  same  officers. 
Thereafter  a  renewal  policy  was  issued, 
without  notice  to  the  insurer  of  the  change 
of  name,  in  the  name  of  the  old  company, 
but  was  delivered  to  and  retained  by  the 
new  company.  Held:  such  retention  con- 
stituted an  acceptance  of  the  policy,  and  a 
binding  contract  was  thereby  created.  Peev- 
er Mercantile  Co.  v.  State  Mut.  Fire. Asso. 
23  S.  D.  1,  119  N.  W.  1008,  19  A.  &  E.  Ann. 
Cas.   1236. 
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23.  A  contract  of  insurance,  entitling  one 
to  recover  for  the  loss  of  a  threshing  ma- 
chine and  attachments  by  fire,  is  not  shown 
by  evidence  that  the  owner  signed  an  incom- 
plete application  for  insurance,  and  gave 
the  insurance  agent  an  assessment  note  for 
a  portion  of  the  premium  and  an  order  for 
the  balance.  Brinlc  v.  Merchant's  &  F. 
Vnited  Mut  Ins.  Asso.  17  S.  D.  235,  95  N. 
"W.  929. 

24.  There  is  a  binding  contract  of  insur- 
ance where  the  risk  has  been  accepted  by  the 
insurer's  agent,  the  policy  written  out  and 
signed  and  the  premium  received,  and  such 
agent  has  represented  to  the  insured  that 
be  was  insured  in  defendant  company,  al- 
though the  policy  is  not  delivered  to  the 
insured  but  he  is  notified  that  the  policy 
was  being  held  by  the  agent  merely  for  the 
purpose  of  making  a  further  report  to  the 
insurer,  and  that  such  report  had  been  made. 
Wheaton  v.  Liverpool  &  L.  &  G.  Ins.  Co.  20 
S.  D.  62.  104  N.  W.  850. 

25.  An  insurer  is  liable  where  its  agent, 
with  power  to  accept  risks,  fix  the  amount 
of  the  premium,  and  issue  policies  therefor, 
bad  issued  a  policy,  accepted  the  premium 
therefor  by  retaining  money  in  his  hands 
belonging  to  the  insured,  and  notified  in- 
sured that  the  policy  had  been  issued  and 
assured  him  that  the  same  was  in  force  and 
bad  given  him  no  notice  prior  to  the  loss 
of  the  property  that  the  insurer  had  rejected 
the  risk.  Wheaton  v.  Liverpool  &  L.  &  O. 
Ins.  Co.  20  8.  D.  62,  104  N.  W.  850. 

26.  One  who  applied  for  a  policy  and  had 
not  definitely  accepted  it  at  the  time  of  a 
fire,  cannot  recover  on  it;  where  he  had 
also  previously  insured  the  property  in  an- 
other company  with  which  he  was  negotiat- 
ing for  a  renewal  and  intending  in  case  of 
success  to  return  the  policy  sued  on  and 
cancel  it.  Nordness  v.  Mutual  Cash  Guar- 
anty F.  Ins.  Co.  22  S.  D.  1,  114  N.  W.  1092. 

27.  An  insurance  agent  whom  an  insured 
directed  to  renew  a  policy  expiring  on  a  cer- 
tain day,  who  issued  a  policy  in  a  different 
company,  which  immediately  canceled  it,  but 
without  the  knowledge  of  the  insured  before 
the  agent  had  delivered  the  policy  to  him,  is 
not  a  special  agent  of  the  insured  so  as  to 
make  the  policy  bindin!»  upon  the  company 
bv  delivery  to  such  agent.  Ferfruson  v. 
Korthem  Assur.  Co.,  —  S.  D.  — ,  128  N.  W. 
125. 

Enforceability    vf    contract    by    pro- 
moters. 

28.  Though  the  promoters  of  a  mutual  in- 
surance company  are  authorized  and  re- 
quired to  take  applications  for  $200,000  of 
insurance  before  the  company  is  organized, 
such  promoters  have  no  authority  to  bind 
the  corporation  by  any  kind  of  contract  be- 
fore it  is  organized  and  authorized  to  do 
business,  and  a  policy  of  insurance  signed 
with  the  names  of  the  president  and  secre- 
tary of  the  corporation,  and  delivered  to  the 
applicant  before  the  corporation  has  come 
into  existence,  and  before  the  officers  could 
be  elected,  is  not  enforcible  against  the  com- 
pany after  it  has  been  organized  and  author- 


ized to  do  business.    Montgomery  ▼.  Whi<» 
beck,  12  N.  D.  385,  96  N.  W.  327. 

Evidence  as  to  overvaluation,  see  Evidence, 
795. 

29.  Overvaluation  placed  on  property  for 
the  purpose  of  inducing  an  insurance  com- 
pany to  issue  a  policy  for  such  amount,  be- 
cause of  the  stfitemcnts  of  the  plaintiff 
avoids  the  policy  but  if  the  valuation  was 
placed  on  tne  property  by  the  agent  while 
he  was  on  the  premises  and  was  not  influ- 
enced by  anything  hut  his  own  observa- 
tions it  does  not  vitiate  the  policy.  Smith 
T.  Mutual  Cash  Guaranty  F.  Ins.  Co.  21 
S.  D.  433,  113  N.  W.  94. 

b.  Preliminary  Contract ;  BenetoaU 
See  also  supra,  27. 

30.  An  insurance  agent  has  no  authority 
to  issue  a  policy  in  another  company  repre- 
sented by  him,  when  directed  by  the  assured 
to  renew  a  policy  expiring  on  a  certain  day, 
although  the  insured  is  ignorant  of  the 
company  issuing  the  expired  policy.  Fergu- 
son V.  Northern  Assur.  Co.  —  S.  D.  — ,  128 
N.  W.  125. 

31.  A  fire  insurance  policy  of  a  differ- 
ent company  issued  by  an  insurance  agent, 
who  had  been  directed  to  renew  an  expired 
policy  was  not  binding  upon  the  company 
if  it  was  canceled  by  such  company  before  it 
had  been  delivered  to  the  insured.  Ferguson 
V.  Northern  Assur.  Co.  —  S.  D.  — ,  128  N. 
W.  125. 

C  Cancelation. 

Estoppel  of  mortgagee  to  recover  on  policy, 
see  infra,  74. 

Waiver  of  right  to  avoid  policy  for  over- 
insurance  by  failing  to  cancel  policy, 
see  infra,  77. 

See  also  supra,  31;  infra,  65. 

32.  An  insurance  policy  never  having 
gone  into  force  by  delivery  to  the  insured 
or  his  agent,  a  clause  in  the  same  that  it 
can  not  be  canceled  except  upon  five  days 
notice  becomes  immaterial  if  canceled  be- 
fore delivery  by  the  company's  agent  Fer- 
e;u8on  v;  Northern  Assur.  Co.  —  S.  D.  — 
128  N.  W.  125. 

d.  Construction  Qenerally. 
See  also  infra,  60,  52,  64,  104. 

33.  Ambiguous  language  in  a  certificate 
of  insurance  will  be  construed  in  favor  of 
the  insured.  Clemens  v.  Royal  Neighbors, 
14  N.  D.  116,  103  N.  W.  402,  8  A.  &  E.  Ann. 
Cas.  1111. 

34.  Every  provision  and  condition  in  an 
insurance  policy,  the  breach  of  which  in- 
volves a  forfeiture  of  the  rights  of  the  in- 
sured under  the  contract,  is  strictly  con- 
strued and  doubts  as  to  construction  should 
be  resolved  in  favor  of  the  insured.  Bolte 
V.  Equitable  Fire  .Asso.  23  S.  D.  240,  121  N. 
W.  773. 

35.  Every  provision  and  condition  of  the 
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contract  of  the  "standard  form"  of  insur- 
ance, prescribed  by  S.  D.  Laws  1905,  chap. 
126,  should  be  bo  interpreted  by  the  courts 
as  to  render  effective  the  legislative  intent 
to  require  honesty  and  fair  dealing  on  the 
part  of  both  parties  to  the  contract.  Law- 
yer V.  Globe  Mut.  Ins.  Co.  —  S.  D.  — ,  127 
N.  W.  615. 

36.  As  insurance  policy  must  be  so  inter- 
preted as  to  giye  effect  to  the  mutual 
intention  of  the  parties,  as  it  existed  at  the 
time  of  contracting,  so  far  as  the  same  is 
ascertainable  and  lawful,  under  S.  D.  Civ. 
Code,  §  1245,  providing  for  the  interpre- 
tation of  contracts.  Miller  v.  St.  Paul  F.  & 
M.  Ins.  Co.  —  S.  D.  — ,  128  N.  W.  609. 

37.  In  determining  the  intention  of  the 
parties  to  an  insurance  policy,  the  language 
of  the  policy  must  be  taken  into  consider- 
ation, and  all  the  parts  of  the  policy  must 
be  considered,  and  the  intention  ascertained 
from  the  words  of  the  policy  alone,  if  possi- 
ble, under  S.  D.  Civ.  Code,  §§  1247,  1248. 
Miller  v.  St.  Paul  F.  &  M.  Ins.  Co.  —  8.  D. 
— ,  128  N.  W.  609. 

38.  N.  D.  Civ.  Code,  §  731,  provides,  that 
in  any  case  where  the  medical  examiner  of 
any  life  insurance  company,  shall  issue  a 
certificate  of  health  and  declare  the  appli- 
cant a  fit  subject  for  insurance  under  the 
rules  of  the  company,  the  company  shall 
thereafter  be  estopped,  from  setting  up  in 
defense  of  an  action  on  such  policy,  that  the 
insured  was  not  in  the  condition  of  health 
required  by  the  policy  at  the  time  of  issuing 
the  policy,  except  where  the  same  is  pro- 
cured by  fraud,  or  deceit  of  the  assured. 
Held,  that  the  word  issuing,  does  not  refer 
nione  to  the  executing  of  the  benefit  cer- 
tificate by  the  company,  but  also  includes 
the  idea  of  delivery  to  the  insured.  Cun- 
ningham V.  Royal  Neighbors  of  America, 
—  S.  D.  — ,  124  N.  W.  434. 

e.  Mortgage  Clause;  Bights  of  Mortgagee. 
See  also  infra,  118. 

39.  A  policy  expressly  providing  that,  if, 
with  the  consent  of  the  insurer  an  interest 
shall  exist  in  favor  of  a  mortgagee  "the  con- 
ditions hereinbefore  contained  shall  apply  in 
the  manner  expressed  in  such  provisions 
and  conditions  of  insurance  relating  to  such 
interest  as  shall  be  written  upon,  attached 
or  appended  hereto,"  saves  the  mortgagee's 
insurance  from  the  act  of  the  mortgagor  in 
selling  the  property  without  consent  of  the 
insurer  contrary  to  •»  clause  of  the  policy; 
where  the  avoiding  clause  was  not  "written 
upon,  attached  or  appended  to"  the  provision 
by  which  such  mortgagee's  interest  was 
created.  Edge  v.  St.  Paul  F.  &  M.  Ins.  Co. 
20  S.  D.  190,  105  N.  W.  281. 

[Cited  in  notes  in  135  Am.  St.  Rep.  756, 
757,  on  fire  insurance  as  security  for 
a  mortgagee  or  other  lien  holder;  18 
L.R.A.(N.S.)  208,  on  effect  of  breach 
of  insurance  policy  by  mortgagor  ou 
rights  of  mortgagee.] 


f.  Warranties;     Representation*;     Condi- 
tions; Description. 

1.  Policy   on  Persons. 

Condition  as  to  furnishing  notice  of  mci- 

dent  or  injury,  see  infra,  104. 
First  raising  question  as  to,  on  appeal,  see 

Appeal  and  Error,  748. 
Evidence  of  fraud  or  good  faith  in  making, 

see  Evidence,  687,  688. 
Strict  construction   of   statute  as  to,   see 

Statutes,   85. 
Instruction  as  to,  see  Trial,  347,  348. 

40.  N.  D.  Rev.  Codes  1899,  §  4485,  provid- 
ing that  no  oral  or  written  misrepresenta- 
tions shall  be  deemed  material  or  avoid  the 
policy  unless  made  with  actual  intent  to 
to  deceive  or  unless  the  risk  of  loss  is  in- 
creased thereby,  does  not  change  the  ef- 
fect of  a  false  warranty  though  innocently 
made  in  a  contract  of  insurance  as  to  a 
fact  material  to  the  risk  assumed.  Satter- 
lee  V.  Modern  Brotherhood  of  America,  15 
N.  D.  92,  106  N.  W.  561. 

41.  Warranties  as  well  as  misrepresen- 
tations are  included  in  the  provision  of  N. 
D.  Rev.  Codes,  1905,  §  5934,  that  no  "mis- 
representation" in  the  negotiation  of  a  con- 
tract for  insurance  shall  be  deemed  ma- 
terial unless  made  with  actual  intent  to 
deceive,  or  unless  the  matter  misrepre- 
sented increased  the  risk  of  the  loss. 
Soules  V.  Brotherhood  of  American  Yeo- 
men, —  N.  D.  — ,  120  N.  W.  760. 
Cause  of  death  of  relative. 

42.  In  an  insurance  application  which 
explicitly  required  particulars  in  answers 
as  to  family  history,  it  was  matter  of  de- 
fense that  insured  stated  that  her  father 
died  of  "accident"  when  in  fact  he  fell 
while  arising  from  a  sick  bed;  and  the  as- 
surance of  the  solicitor  that  it  was  a  prop- 
er answer  was  not  binding  on  the  insurer. 
Erickson  v.  Ladies  of  the  Maccabees,  —  S. 
D.  — ,  126  N.  W.  269. 

43.  An  answer  that  the  father  of  in- 
sured died  from  "accident"  will  be  con- 
strued as  an  expression  of  opinion,  merely 
where  the  insured  knew  that  it  was  in 
course  of  a  sickness  from  Bright's  disease 
or  some  form  of  kidney  complaint  that  a 
fall  occurred  which  resulted  in  death;  but 
may  not  have  known  that  the  disease  was 
necessarily  fatal,  and  had  been  assured 
that  the  answer  was  all  right  by  the  so- 
licitor, and  the  question  admitted  of  such 
a  construction.  Erickson  v.  Ladies  of  the 
Maccabees,  —  S.  D.  — ,  126  N.  W.  269. 
Health  and  phyaleal  eonditlon  of  la- 

aured. 
Question  for  jury  as  to,  see  Trial,  143. 

44.  A  life  insurance  policy  contained  this 
condition:  "This  policy  shall  not  take  ef- 
fect unless  the  first  premium  is  actually 
paid  while  the  assured  is  in  good  health." 
Held,  that,  in  the  absence  of  an  estoppel, 
the  liability  of  the  insured  depends  upon  the 
actual,  and  not  mere  apparent,  good  health 
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of  the  assured  when  the  first  premium  was 
paid.  Thompson  v.  Travelers  Ins.  Co.  13 
N.  D.  444,  101  N.  W.  900, 

[Cited  in  note  in  17  L.R.A.(N.S.)  1145, 
1152,  1154,  1155,  on  effect  of  stipula- 
tion in  application  or  policy  of  life 
insurance  that  it  shall  not  become 
binding  unless  delivered  to  assured 
while  in  good  health.] 

45.  An  untrue  statement  by  the  insured 
In  her  application  for  insurance  that  she 
was  not  then  pregnant,  which  statement 
was  made  as  a  warranty,  is  a  material 
misrepresentation,  which  vitiated  the 
policy  issued  pursuant  to  the  application, 
even  tliough  the  misrepresentation  was  not 
made  with  intent  to  deceive.  Satterlee  v. 
Modern  Brotherhood  of  America,  15  N.  D. 
i)2,   106  N.  W.  661. 

46.  The  trial  court  properly  ruled  that 
two  questions,  in  an  application  for  insur- 
ance, one  as  to  miscarriage  and  the  other 
as  to  serious  illness  of  the  applicant,  were 
separate  and  distinct  questions,  where  it 
appeared  that  the  applicant  was  asked  the 
question:  "Have  you  had  any  serious  ill- 
ness within  seven  years!"  to  which  she  an- 
swered "No,"  and  that  the  application  con- 
tained the  question,  not  propounded  to  the 
applicant,  "Have  you  had  a  miscarriage," 
which  was  answered  by  medical  examiner 
"No,"  without  knowledge  of  applicant,  and 
which  the  applicant  on  discovery  tried  to 
have  corrected  to  conform  to  the  truth; 
as  the  question  as  to  serious  illness  did  not 
include  the  question  as  to  miscarriage, 
or  a  serious  illness  resulting  therefrom. 
Thomas  v.  Modern  Brotherhood,  —  S.  D. 
— ,  127  N.  W.  572. 

47.  Where,  pending  negotiations  for  a 
contract  of  life  insurance,  a  material 
change  in  the  condition  of  the  applicant's 
health  occurs,  such  as  would  influence  the 
judgment  of  the  insurer  in  accepting  or 
declining  the  risk,  the  applicant  is  under 
obligation  to  make  disclosure  of  the  fact. 
Thompson  v.  Travelers'  Ins.  Co.  13  N.  D. 
444,  101  N.  W.  900. 

tCited  in  note  in  8  L.R.A.(N.S.)  985,  on 
duty  to  notify  insurer  of  facts  develop- 
ing after  application,  but  before  de- 
livery of  policy  or  certificate.] 

2.  Polieiet  on  Property. 

Waiver  or  estoppel  to  rely  on  forfeiture, 
see  infra,  III. 

SufBciency  of  evidence  of  fraudulent  repre- 
sentation as  to  value,  see  Evidence, 
834. 

See  also  supra,  39. 

48.  Under  S.  D.  Laws  1905,  chap.  126, 
prescribing  a  form  of  insurance  contract 
known  as  a  "standard  form,"  both  parties 
to  the  contract  are  prohibited  from  insert- 
ing in  the  contract  other  or  different  terms 
or  conditions  than  those  prescribed  by  the 
law  itself.  Lawver  v.  Globe  Mut.  Ins.  Co. 
—  S.  D.  — ,  127  N.  W.  615. 


49.  Where  a  policy  of  tornado  insurance 
stated  that  it  was  not  to  cover  buildings 
provided  with  board  roofs,  and  the  plain- 
tiff's property  insured  consisted  of  several 
buildings  provided  in  part  with  board  roofs 
and  part  shingled,  these  buildings  did  not 
come  within  the  exception,  since  the  ex- 
ception being  ambiguous  it  will  be  construed 
in  such  a  manner  as  to  be  most  favorable 
to  the  insured.  Kennedy  v.  Agricultural 
Ins.  Co.  21  S.  D.  145,  110  N.  W.  116. 
Aa  to  title  and  enonmbramoea. 
Estoppel   of   mortgagee   to   recover  by   not 

notifying  company  of  change  of  owner- 
ship, see  infra,  74. 

Estoppel  to  claim  forfeiture  because  of  en- 
cumbrances, see  infra  Ill.-b,  2,  III.  c. 

Best  and  secondary  evidence  as  to,,  see  Evi- 
dence, 241,  245. 

Sufficiency  of  evidence  that  notice  of  con- 
ditional title  was  given  to  general 
agent,  see  Evidence,  1004. 

Instruction  assuming  fact  of  ownership, 
see  Trial,  352. 

50.  Under  the  standard  policy  law,  S.  D. 
Laws  1905,  chap.  126,  the  insurer  is  pro- 
hibited from  inserting  special  provisions 
in  the  policy,  and  he  is  entitled  to  such  an 
interpretation  of  its  language  as  will  in- 
clude encumbrances.  Lawver  v.  Globe  Mut. 
In#.  Co.  —  S.  D.  — ,  127  N.  W.  615. 

51.  The  existence  or  placing  of  encum- 
brances by  way  of  mortgage  or  otherwise 
upon  insured  property  is  always  deemed  a 
material  fact  affecting  the  moral  hazard 
assumed  by  the  insurer,  and,  if  in  viola- 
tion of  the  conditions  of  the  policy,  may 
render  it  void.  Lawver  v.  Globe  Mut.  Ins. 
Co.  —  S.  D.  — ,  127  N.  W.  615. 

52.  The  general  rule  as  to  ordinary  poli- 
cies of  insurance  is  that,  when  the  contract 
is  silent  in  regard  to  encumbrances,  their 
existence  is  held  to  be  immaterial,  the  rea- 
son being  that  as  the  language  of  the  con- 
tract is  usually  that  of  the  insurer,  any 
omissions,  ambiguities,  or  uncertainty  of 
meaning  will  be  construed  favorably  to  the 
insured.  Lawver  v.  Globe  Mut.  Ins.  Co. 
—  S.  D.  — ,  127  N.  W.  615. 

63.  Since  a  dwelling  house,  the  subject 
of  insurance,  situated  on  a  patented  mining 
claim  owned  by  a  third  person,  was  a  part 
of  the  realty  by  annexation  thereto,  under 
S.  D.  Civ.  Code,  §  188,  providing  that  a 
thing  is  deemed  to  be  affixed  to  land  or  per- 
manently resting  upon  it  as  in  the  case  of 
buildings,  a  representation  by  an  insured 
that  he  was  the  owner  of  the  premises  was 
a  material  representation,  and  such  policy 
was  void,  in  the  absence  of  evidence  sliow- 
ing  a  lease  or  contract  on  the  part  of  the 
owner  of  the  mining  claim  permittini;  the 
plaintiff  to  retain  possession  of  the  dwell- 
ing house,  or  the  right  to  remove  the  same, 
and  in  the  absence  of  any  acts  or  declara- 
tions by  the  owner  raising  an  equitable  es- 
toppel against  him;  where  the  policy  pro- 
vided that  it  should  be  void  if  the  insured 
misrepresented  his  ownership.  Milison  v. 
Mutual  Cash  Guaranty  F.  Ins.  Co.  —  S.  D. 
— ,  123  N.  W  839. 
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Aa  to  other  Inmraaoe. 

Estoppel  to  claim  forfeiture  because  of 
other  insurance,  see  infra,  76. 

Estoppel  to  claim  forfeiture  because  of 
Knowledge  or  fraud  of  agent,  see  infra, 
III.  b,  3. 

Evidence  as  to  increase  of  value  after  tak- 
ing out  of  policy,  see  Evidence,  708. 

64.  A  warranty  as  to  the  amount  of  in- 
surance in  the  application  and  forfeiture 
clause  in  the  policy  are  to  protect  the  in- 
surer against  the  hazard  of  overinsurance, 
and  are  regarded  as  just  and  reasonable 
for  that  purpose,  but  will  be  strictly  con- 
strued. Bolte  V.  Equitable  Fire  Asso.  23 
S.  D.  240,  121  N.  W.  773. 

55.  A  stipulation  in  a  fire  insurance 
policy,  that  it  shall  be  void  if  the  insured 
has  or  shall  obtain  other  insurance  without 
the  consent  of  the  insurer,  is  not  waived 
by  a  rider  describing  the  property  insured 
and   the   amount  of  insurance,   and   which 

contains  a  line  as  follows:     "$ other 

concurrent  insurance  permitted,"  so  as  to 
permit  other  additional  insurance  without 
the  consent  of  the  company;  the  space  for 
indicating  the  amount  of  concurrent  in- 
surance being  left  blank.  Miller  v.  St.  Paul 
F.  &  M.  Ins.  Co.  —  S.  D.  — ,  128  N.  W. 
609. 

Iroa  safe  elanae. 

56.  A  domestic  insurance  company  has 
no  right  to  attach  an  "iron  safe  clause"  or 
a  "standard  percentage  valuation  clause" 
to  a  standard  policy  by  merely  designating 
the  same  as  regulations  of  the  company, 
under  S.  D.  Laws  1907,  chap.  170,  §  1, 
amending  8.  D.  Laws  1905,  chap.  126,  §  2, 
prescribing  a  standard  form  of  fire  insur- 
ance policy  so  as  to  provide  that  special 
regulations  and  by-laws  of  a  domestic  fire 
insurance  company  organized  on  the  mu- 
tual plan  which  are  'Hawfully  applicable" 
to  its  organization,  membership,  policies,  or 
contracts  of  insurance  shall  apply  to  and 
form  a  part  of  the  policy.  Nielsen  v.  Mer- 
chants' Mut.  Ins.  Asso.  —  S.  D.  — ,  128 
N.  W.  491. 

g.  Premiums  and  AssesamenU. 

1.  In  General. 

Estoppel  of  company  to  question  payment 
of  policy,  see  infra,  90,  01. 

Estoppel  by  accepting  or  retaining,  see  in- 
fra, III. 

Materiality  of  evidence  as  to  agent's  knowl- 
edge of  amount  of  )>remium,  see  Evi- 
dence, 656. 

Admissibility  of  blank  receipt  given  for 
premium,  see  Evidence,  658. 

Right  of  fire  department  to  share  in  fund 
received  from  premiimis,  see  Fire  De- 
partment. 

Sufficiency  of  allegation  as  to  payment,  see 
Pleading,  20. 

Compulsory  reference  to  determine  amount 
of  assessment,  see  Reference,  4. 

Xecessity  for  offering  proof  of  failure  to 
pay  assessment,  see  Trial,  77. 


Construction  of  binding  receipt  acknowl- 
edging payment  of  part  of  premium  aa 
question  for  court,  see  Trial,  102. 

See  also  supra,  16. 

57.  The  omission  of  a  statement  of  the 
amount  of  the  premium  in  the  policy  would 
not  affect  its  validity,  where  the  premium 
had  been  paid.  Wheaton  v.  Liverpool  k. 
L.  &  G.  Ins.  Co.  20  S.  D.  62,  104  N.  W. 
850. 

58.  An  insurance  company  is  not  liable 
for  the  premium  paid  by  an  applicant  to 
whom  a  policy  wiug  issued,  where  such  ap- 
plication gave  his  note  for  such  premium, 
under  an  agreement  with  a  state  agent, 
who  had  no  authority  in  that  regard,  that 
the  applicant  was  to  examine  all  appli- 
cants for  insurance  in  such  insurance  com- 
pany, for  which  he  was  to  receive  $5  each, 
to  be  credited  on  his  note  for  such  pre- 
mium; but  no  applicants  came  to  such  in- 
sured, whereby  lie  was  compelled  to  pay 
his  note  in  full;  his  application  for  insur- 
ance, upon  which  the  policy  was  issued, 
containing  the  provision  that  no  statements, 
promises,  or  information  made  or  given  by 
a  person  soliciting  or  taking  the  applica- 
tion should  be  binding  on  the  company  un- 
less they  were  reduced  to  writing  and  pre- 
sented to  the  home  office  of  the  company. 
Dickinson  v.  National  Life  &  T.  Co.  20  8- 
D.  437,  107  N.  W.  537. 

Payment  of,  as  oonditlonal  liability. 

59.  Where  a  written  application  for  a. 
policy  of  life  insurance,  duly  signed  by  the 
applicant,  provides  that  the  application  is 
to  become  a  part  of  the  contract  of  insur- 
ance applied  for,  and  that  the  contract  i» 
not  to  take  effect  until  the  first  premium 
is  paid,  and  that  the  policy  issued  there- 
under should  be  accepted  subject  to  the 
conditions  and  agreements  therein  con- 
tained, a  policy  will  not  take  effect  until 
the  premium  is  paid  and  the  policy  issued. 
Bowen  v.  Mutual  L.  Ins.  Co.  20  S.  D.  IOC. 
104  N.  W.  1040. 

60.  Where  an  application  for  life  insur- 
ance stated  that  applicant  had  paid  $~ 


to  the  soliciting  agent  of  the  insurer  and 
that  a  binding  receipt  therefor  had  been 
issued,  making  the  insurance  in  force  from 
the  date  of  the  application,  applicant  is 
not  led  by  such  statement  in  the  applica- 
tion as  to  the  issuance  of  the  binding  re- 
ceipt to  understand  that  the  policy  is  in 
force  from  the  date  of  the  application,  as 
he  is  presumed,  in  the  absence  of  fraud,  to 
have  read  the  application  and  the  receipt 
issued  by  the  agent,  the  application  pro- 
viding that  the  policy  is  not  to  take  effect 
until  the  first  premium  shall  have  been 
paid  during  his  continuance  in  good  health 
and  the  policy  shall  have  been  signed  by 
the  company's  secretary  and  issued,  and 
the  receipt,  issued  during  the  same  day 
as  the  application,  reciting  that  a  partial 
payment  had  been  made  on  the  premium, 
and  that  if  a  policy  should  be  issued  by 
the  insurer  on  the  application  and  de- 
livered, the  receipt  would  be  accepted  for 
the  amoiut  then  paid  toward  the  payment 
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of  the  first  premium  due,  provided  the  bal- 
ance was  paid  at  the  time  of  such  de- 
livery, but  if  the  application  was  not  ac- 
cepted the  amount  named  would  be  re- 
turned; and  that  no  person  other  than  the 
president  or  secretary  of  the  insurer  could 
make,  alter  or  discharge  contracts  or  waive 
forfeitures.  Bowen  v.  Mutual  L.  Ins.  Co. 
20  S.  D.  103,  104  N.  VV.  1040. 

Gl.  An  insurer  did  not  bind  itself  on  a 
life  policy  until  the  first  premium  there- 
for was  paid  in  full  in  advance  or  at  the 
time  of  the  delivery,  of  the  policy,  where 
the  insured  in  the  application  agreed  that 
the  policy  was  not  to  take  effect  until  the 
first  premiutn  should  have  been  paid  dur- 
ing his  continuance  in  good  health  and  the 
policy  should  have  been  signed  by  the  com- 
pany's secretary  and  issued;  and  where  in- 
sured has  made  a  partial  payment  on  the 
first  premium  and  received  a  receipt,  which 
provided  that  if  a  policy  should  be  is- 
sued by  the  insurer  on  the  application  and 
delivered,  the  receipt  would  be  accepted 
for  the  amount  then  paid  toward  the  pay- 
ment of  the  first  premium  due,  provided 
the  balance  was  paid  at  the  viihe  of  such 
delivery,  but  if  the  application  was  not  ac- 
cepted the  amount  named  in  the  receipt 
would  be  returned;  and  that  no  person 
other  than  the  president  or  secretary  of  the 
insurer  could  make,  alter  or  discharge  con- 
tracts or  waive  forfeitures;  and  the  policy 
issued  provided  that  the  annual  premium 
should  be  the  amount  therein  stated  and 
should  be  paid  in  advance  on  the  delivery 
of  the  policy.  Bowen  v.  Mutual  L.  Ins. 
Co.  20  S.  D.  103,  104  N.  W.  1040. 

[Cited  in  notes  in  13  L.R.A.(N.S.)  801. 
on  effect  of  nonwaiver  agreement  on 
conditions  existing  at  inception  of 
.  policy;  17  L.R.A.(N.S.)  1149,  on  elTect 
of  stipulation  in  application  or  policy 
of  life  insurance  that  it  shall  not  be- 
come binding  unless  delivered  to  as- 
sured while  in  good  health.] 

62.  S.  D.  Civ.  Code,  §  1849,  providing 
that  an  acknowledgment  in  a  policy  of 
the  receipt  of  premium  is  conclusive  of  its 
payment,  so  far  as  to  make  the  policy  bind- 
ing, notwithstanding  any  stipulation  there- 
in that  it  shall  not  be  binding  until  the 
premium  is  actually  paid,  is  constitutional. 
Peever  Mercantile  Co.  v.  State  Mut.  F.  Ins. 

Co.  —  S.  D.  — ,  127  N.  W.  559. 

63.  It  ia  no  defense  in  an  action  on  an 
insurance  policy  issued  by  a  mutual  in- 
surance company  which  contains  an  ac- 
knowledgment of  payment  of  the  premium, 
which,  under  S.  D.  Civ.  Code;  §  1849  is 
conclusive  evidence  of  its  payment  so  far 
as  to  make  the  policy  binding,  that  to.  al- 
low a  recovery  would  render  members  of 
the  company  insecure  because  the  office  of 
such  company  might  bestow  policies  gratui- 
tously, as  the  law  does  not  undertake  to 
guaranty  the  honesty  of  business  judgment 
of  officers  selected  to  transact  their  busi- 
ness. Peever  Mercantile  Co.  v.  State  Mut. 
F.  Ina.  Co.  —  S.  D.  — ,  127  N.  W.  659. 


2.  Recovery  of;  When  Earned. 


64.  Where  the  statute  upon  which  a  mu- 
tual insurance  company  was  organized  re- 
quired it  to  charge  and  collect  upon  its 
policies  the  full  mutual  premium  in  cash 
or  notes  absolutely  payable,  and  in  its  by- 
laws to  fix  the  contingent  mutual  liability 
of  its  members  for  the  payment  of  losses 
and  expenses  not  provided  for  by  its  cash 
funds,  and  that  such  contingent  liability 
of  each  member  should  not  be  less  in 
amount  and  should  be  in  addition  to  the 
cash  premium  written  into  the  policy,  and 
that  the  total  liability  of  a  policy  holder 
should  be  legibly  stated  on  the  back  of  each 
policy,  a  total  disregard  of  each  of  these 
requirements  in  the  issuance  of  its  policies 
rendered  the  policies  void,  as  in  conflict 
with  the  statute,  and  no  assessment  for 
losses  could  be  made  or  enforced  there- 
under. Montgomery  v.  Whitbeck,  12  N.  D. 
385,  96  N.  W.  327. 

3.  Forfeiture  for  liOnpayment  of. 

Payment  of  premium  as  condition  of  lia- 
bility, see  supra,  69-63. 

Power  of  secretary  of  insurer  to  waive  pro- 
vision against  extending  time  of  pay- 
ment, see   Insurance,  92. 

Necessity  of  pleading  and  proving  loss  of 
membership  by  nonpayment  of  dues, 
see  Pleading,  265. 

Direction  of  verdict  on  question  of,  see 
Trial,  226. 

65.  The  by-laws  of  a  domestic  fire  inmir- 
ance  company  printed  upon  the  policy  in 
suit,  provide  that,  if  the  premium  re- 
mained unpaid  for  thirty  days  after  the 
taking  effect  of  the  policy,  such  policy 
should  be  suspended  until  the  payment  by 
the  policy  holder  and  the  receipt  and  ac- 
ceptance by  the  company  of  such  premium, 
and  during  such  period  the  policy  should 
be  unenforceable  and  the  company  not  li- 
able thereon,  and  if  such  suspension  re- 
mained for  sixty  days,  it  should  be  can- 
celled without  notice.  Held,  that  the  de- 
linquent holder  of  such  policy  cannot  re- 
cover for  loss  occurrini?  after  the  expira- 
tion of  such  period  and  the  cancelation  of 
the  policy  and  before  the  payment  of  pre- 
mium. Lamb  v.  Merchanto'  Nat.  Mut.  F. 
Ins.  Co.  18  N.  D.  253,  119  N.  W.  1048. 

66.  Under  S.  D.  Civ.  Code,  §  1849,  pro- 
viding that  the  recital  in  a  policy  of  life 
insurance  that  the  premium  has  been  paid 
is  conclusive  evidence  of  such  payment  not- 
withstanding any  stipulation  therein  that 
the  policy  snail  not  be  binding  till  the  pre- 
mium has  been  paid,  a  stipulation  in  a  de- 
livered policy  that  the  same  shall  be  null 
and  void  in  case  of  non-payment  of  any 
note  given  for  a  premium,  does  not  apply 
to  a  note  given  for  an  initial  premium,  but 
only  for  subsequent  premiums,  and  a  policy 
is  binding  if  delivered,  though  the  note 
given  for  the  initial  premium  remains  un- 

faid.     Chasse  v.  Bankers'  Reserve  Fund  L. 
ns.  Co.  —  S.  D.  — ,  129  N.  W.  668. 
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67.  Where  an  insured  was  a  member  of  a 
benevolent  and  fraternal  insurance  associa- 
tion, and,  under  the  terms  of  the  contract 
of  insurance,  be  would  forfeit  his  member- 
ship and  insurance  by  failure  to  pay  as- 
sessments and  dues  within  the  time  fixed 
by  the  by-laws  and  the  dues  and  assess- 
ments were  regularly  paid  for  him  to  the 
lodge  by  the  financier  of  the  local  lodge, 
pursuant  to  an  arrangement  between  the 
linancier  and  a  third  person,  who  agreed  to 
reimburse  the  financier  for  such  payments, 
it  was  held,  that  the  insured  had  not  for- 
feited his  insurance,  although  the  third 
person  did  not  in  fact  reimburse  the  finan- 
cier for  such  payments  until  after  the 
death  of  the  insured.  Puis  v.  Grand  Lodge, 
A.  0.  U.  VV.  13  N.  D.  509,  102  N.  W.  165. 

68.  Payment  of  a  death  claim  cannot  be 
refused  by  a  fraternal  order  on  the  ground 
that  the  deceased  member  was  not  in  good 
standing  because  of  a  failure  to  pay  as- 
sessments to  the  local  council  to  which  he 
belonged,  where  siich  local  council  had  re- 
ported him  to  the  supreme  council  as  one 
of  its  members,  and  advanced  and  paid  out 
of  its  indemnity  fund  for  him  the  assess- 
ments made  by  the  supreme  council  against 
the  local  council,  and  had  passed  a  resolu- 
tion at  its  last  regular  meeting  before  his 
death  to  the  elTect  that  the  council  carry 
him  until  the  next  meeting,  and  one  of  the 
provisions  of  the  constitution  was  that  all 
members  failing  to  pay  assessments  "shall 
be  suspended  at  a  regular  meeting  of  the 
council,"  although  by  another  provision  of 
the  constitution  any  member  failing  to  pay 
assessments  when  due  "sliall  immediately 
on  the  happening  of  such  default  and  by 
virtue  thereof"  forfeit  his  good  standing 
in  the  order.  Order  of  United  Commercial 
Travelers'  v.  McAdam,  61  C.  C.  A.  22,  125 
Fed.  358. 

[Cited  in  note  in  17  L.R.A.(N.S.)  249, 
on  necessity  of  affirmative  action  to 
terminate  rights  of  member  in  mutual 
benefit  society  for  nonpayment  of 
dues.] 

h.  Assignment;  Change  of  Beneficiary. 
Presiunption  as  to,  see  Evidence,  38. 

69.  An  indorsement  on  a  life  insurance 
policy:  "At  the  written  request  of  the 
within  named  insured  the  beneficiary  un- 
der this  policy  is  hereby  changed  from  the 
executors,  administrators  or  assigns  of  in- 
f>ured  to  H.  M.,  sister,  $2500,  and  the  execu- 
tors, administrators  or  assigns  of  in- 
sured, $2500,"  had  the  effect  of  changing 
the  beneficiary  originally  designated.  Mey- 
er V.  Meyer,  —  S.  D.  — ,  127  N.  W.  595. 

70.  A  member  of  a  benefit  insurance  so- 
ciety, holding  a  certificate  therein  which 
provides  that  it  shall  be  payable  only  to 
the  wife,  surviving  children  or  some  other 
blood  relative,  heir  or  person  dependent  on 
him,  or  member  of  his  family,  cannot 
change  the  beneficiary  by  substituting  a 
stranger  in  place  of  a  dependent  brother, 
citlier  under  such  certificate,  or  S.  D.  Rev. 


Civ.  Code,  §  712,  providing  that  no  certifi- 
cate or  policy  shall  be  issued  to  any 
person  unless  the  beneficiary  be  husband, 
wife,  relative,  legal  representative,  heir  or 
legatee  of  such  insured  member;  and  the 
insurance  on  the  death  of  such  member 
would  go  to  such  dependent  brother  regard- 
less of  the  attempted  change  of  beneficiary. 
Foss  V.  Petterson,  20  S.  D.  93,  104  N,  W. 
915. 


III.  WaIVEB;    ESTOPPiX. 

a.  In  General.    • 

Prejudicial  error  in  refusing  to  strike  out 
evidence  as  to,  see  Appeal  and  Error, 
999. 

Burden  of  proving  facts  constituting 
waiver,  see  Evidence,  70,  71. 

71.  Objection  to  payment  of  a  loss  on 
the  sole  ground  of  other  insurance  is  a 
waiver  of  the  defense  that  the  property 
lost  was  within  an  excepting  clause.  Ken- 
nedy V.  Agricultural  Ins.  Co.  21  S.  D.  145, 
110  N.  W.  116. 

72.  In  order  that  the  acceptance  or  re- 
tention of  the  premium  may  estop  an  in- 
surer from  relying  upon  a  breach  of  con- 
dition in  the  policy,  it  must  appear  that 
it  had  knowledge  of  the  facts  constituting 
the  breach.  Thompson  v.  Travelers'  Ins. 
Co.  13  N.  D.  444,  101  N.  \V.  900. 

73.  A  form  of  policy  of  fire  insurance, 
although  prescribed  by  law,  is,  when  is- 
sued by  the  insurance  company,  none  the 
less  a  contract,  and  is  to  be  construed  as 
such;  and  while  the  fact  tliat  it  is  a  stand- 
ard form  may  affect  a  question  of  pure 
waiver,  it  does  not  abiogate  the  doctrine 
of  estoppel,  especially  where  it  is  provided 
by  statute  that  policies  in  the  standard 
form  shall  be  subject  to  the  same  rules  of 
construction  as  to  their  efTect,  or  the  waiv- 
er of  any  of  their  provisions,  as  if  the  form 
thereof  had  not  been  prescribed.  Leisen  v. 
St.  Paul  F.  &  M.  Ins.  Co.  —  N.  D.  — , 
30  L.R.A.(N.S.)    539,  127   N.  W.  837. 

74.  A  mortgagee  is  not  estopped  to  re- 
cover on  an  insurance  policy  for  not  notify- 
ing the  company  of  a  change  of  of>rnership 
because  the  mortgage  was  released  of  rec- 
ord after  the  commencement  of  the  action 
but  before  the  trial,  where  the  debt  was 
not  discharged  and  it  was  intended  that 
the  mortgagee  would  retain  its  claim  upon 
the  insurance  moneys.  Vesey  v.  Com- 
mercial Union  Assur.  Co.  18  S.  D.  632,  101 
N.   W.   1074. 

Chanee  of  location. 

75.  Plaintiff,  Taylor-Baldwin  Company,  a 
corporation,  was  the  owner  of  a  building 
and  stock  of  goods  located  in  what  is  called 
the  old  town  of  G.,  which  it  insured  in  de- 
fendant company.  Afterwards,  and  contrary 
to  the  provisions  of  the  policy  it  removed 
the  property  insured  to  the  new  town  of  G., 
four  miles  distant,  obtained  additional  in- 
surance,  and  installed  a  gasoline   lighting 
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plant.  After  the  removal  to  the  new  loca- 
tion, the  plaintiff  delivered  the  policy  to 
one  Robinson,  who  was  the  legal  soliciting 
iigent  of  defendant,  and  requested  him  to 
have  the  insurance  company  make  an  in- 
dorsement on  the  policy  to  cover  the  prop- 
erty at  its  new  location.  Through  a  misun- 
derstanding, Robinson  sent  the  policy  to 
defendant  at  his  home  office,  with  the  writ- 
ten request  that  it  cancel  the  same,  which 
the  company  did,  and  retained  the  policy, 
bnt  di^  not  notify  the  plaintiff.  The  build- 
ing and  stock  of  merchandise  were  after- 
wards destroyed  by  fire  caused  by  the  gas- 
oline ligliting  plant.  The  plaintiff  made 
proofs  of  loss  and  sent  them  to  defendant. 
The  proofs  showed  that  the  property  was 
destroyed  at  its  new  location,  the  amount 
of  additional  insurance  obtained,  and  that 
the  fire  was  caused  by  a  defective  gasoline 
lighting  plant.  The  company  returned  the 
proofs  with  a  letter  denying  any  liability 
on  the  ground  that  the  policy  had  been  can- 
celed before  the  fire.  Held,  that  the  re- 
jection of  the  claim  on  the  ground  stated 
in  defendant's  letter  did  not  constitute  a 
waiver  of  the  conditions  of  the  policy, 
against  moving  them  elsewhere.  Taylor- 
Baldwin  Co.  V.  Northwestern  F.  &  M.»  Ins. 
Co.  18  N.  D.  343,  122  N.  W.  396. 
Other  Inanranoe. 

!Effect  of  knowledge  or  fraud  of  agent,  see 
infra,  III.   b,   3. 

76.  Where  an  insurer  was  and  had  been 
carrying  insurance  on  the  premises  in  ques- 
tion for  two  years,  as  reinsurance  from 
another  company,  when  it  issued  the  policy 
in  suit  upon  the  same  property  to  the  plain- 
tiff, in  the  application  for  which  it  was 
stated  that  there  was  no  additional  insur- 
ance upon  the  same,  the  insurer  could  not 
defend  upon  the  ground  that  its  reinsur- 
ance was  additional  insurance  upon  the 
premises,  and  thereby  avoid  liability. 
Kennedy  v.  Agricultural  Ins.  Co.  21  S.  D. 
145,  no  N.  W.  110. 
OTerlnsnranoe. ' 

77.  Under  a  policy  of  fire  insurance,  con- 
taining the  provision:  "It  shall  be  the  duty 
of  the  insurer  in  order  to  avail  himself  of 
any  provision  in  this  policy,  rendering  it 
void,  to  promptly  cancel  the  policy  as  pro- 
vided herein  upon  having  or  obtaining  no- 
tice or  knowledge  of  the  existence  of  any 
facts  or  circumstances  which  would,  accord- 
ing to  the  terms  of  the  policy,  render  it 
void;  otherwise  it  will  be  deemed  to  have 
waived  such  provision  or  provisions  avoid- 
ing the  policy,"  the  insurer  waives  its  right 
to  avoid  the  policy  for  overinsurance,  by 
failing  to  cancel  the  policy  on  discovery 
thereof,  it  having  knowledge  of  such  over- 
insurance  at  the  time  of  issuing  the  policy. 
Lawver  v.  Globe  Mut.  Ins.  Co.,  —  S.  D. 
— ,  127  N.  W.  615.     . 

b.  Knowledge  or  Fraud  of  Agent. 

1.  In  Oeneral. 
See  also  supra,  9,  10. 


78.  A  general  managing  agent  of  an  ac- 
cident insurance  company  can  bind  the 
insurance  company  by  his  acts,  notwith- 
standing a  provision  in  the  policy  that  "no 
agent  has  authority  to  waive  or  change 
any  condition  of  this  policy."  Breeden  v. 
.Etna  L.  Ins.  Co.  23  S.  D.  417,  122  N.  W. 
348. 

79.  Failure  of  general  agent  of  insurer  to 
insert  the  true  facta  regarding  title  and 
ownership,  which  have  been  communicated 
to  him  by  the  insured,  is  the  fault  of  such 
agent  and  not  of  the  insured,  and  the  in- 
surer must  suffer  therefor.  Fosmark  v. 
Equitable  Fire  Asso.  23  S.  D.  102,  120  N. 
W.   777. 

80.  While  the  officers  of  a  domestic  mu- 
tul  Are  insurance  company,  the  by-laws  of 
which  are  required  by  law  to  be  adopted 
by  a  vote  of  the  members,  may  waive  many 
irregularities,  they  have  no  power  to  waive 
any  matter  of  substance  contained  in  such 
by-laws.  Lamb  v.  Merchants'  Nat.  Mut. 
F.  Ins.  Co.  18  N.  D.  253,  119  N.  W.  1048. 

81.  A  fire  insurance  company  is  estopped 
from  claiming  that  a  policy  was  avoided  be- 
cause of  a  change  of  interest  in  the  prop- 
erty due  to  foreclosure  judgments  and 
sales,  where  its  agent  had  full  knowledge 
of  the  mortgages  and  all  proceedings  there- 
under. Vesey  v.  Commercial  Union  Assur. 
Co.  18  S.  D.  632,  101  N.  W.  1074. 

82.  Restrictions  in  a  policy  of  fire  insur- 
ance limiting  the  power  of  agents  to  waive 
conditions  except  in  a  certain  manner  do 
not  apply  to  those  conditions  which  relate 
to  the  inception  of  the  contract,  where  the 
agent,  with  full  knowledge  of  the  facts,  is- 
sues the  policy  and  collects  the  premium, 
and  the  insured  has  acted  in  gcwd  faith. 
Leisen  v.  St.  Paul  F.  &.  M.  Ins.  Co.  —  N. 
D.  — ,  30  L.R.A.(N.S.)  539,  127  N.  W. 
837. 

83.  The  trial  court  did  not  err  in  ad- 
mitting testimony,  in  an  action  on  a  life 
insurance  policy,  in  favor  of  plaintiff  that 
the  question  in  the  application:  "Have 
you  within  the  last  seven  years  had  a  mis- 
carriage?" was  never  in  fact  propo"unded 
to  applicant  by  the  medical  examiner,  and 
the  answer,  "No,"  thereto  was  inserted  by 
such  examiner  without  the  knowledge  of 
applicant;  that  subsequently  the  question 
and  answer  came  to  applicant's  knowledge, 
and  that  both  she  and  lier  husband  called 
the  attention  of  the  soliciting  agent  to  the 
mistake,  and  that  he  replied  that  it  made 
no  difference,  and  that  the  application  was 
forwarded  to  the  company  in  that  condi- 
tion; as  the  knowledge  of  such  agent  was 
the  knowledge  of  the  company,  and  com- 
pany is  estopped  from  interposing  a  de- 
fense to  the  recovery  on  the  ground  that 
said  answer  was  in  fact  untrue.  Thomas 
V.  Modern  Brotherhood,  —  S.  D.  — ,  127 
N.  W.  572. 

2.  Aa  to  Encumbrances. 

84.  A  fire  insurance  company  is  estopped 
from  claiming  that  the  existence  of  mort- 
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gages  upon   the   insured  property   avoided 
the  policy,  where  all   the   facts   regarding 
the  same  were  fully  disclosed  to  its  agent 
who  wrote  and  delivered  the  policy.    Vesey 
V.  Commercial  Union  Assur.  Co.  18  S.  D. 
632,  101  N.  W.  1074. 
[Cited  in  notes  in  107  Am.  St  Rep.  140, 
on  waiver  of  provisions  of  non-waiver 
or  written   waiver   of   conditions   and 
forfeitures     in     policies;     16     L.R.A. 
(N.S.)   1225,  on  parol-evidence  rule  as 
to  varying  or  contradicting  written  con- 
tracts, as  affected  by  doctrine  of  waiv- 
er or  estoppel  as  applied  to  insurance 
policies.] 

85.  A  fire  insurance  company  is  estopped 
from  claiming  that  the  existence  of  certain 
mortgages  on  the  property  constituted  an 
increase  of  hazard,  where  all  the  facts  re- 
lating thereto  were  fully  known  to  its 
agent  at  the  time  the  policy  was  issued. 
Vesey  v.  Commercial  Union  Assur.  Co.  18 
8.  D.  632,  101  N.  W.  1074. 

86.  Where  the  general  agent  of  an  in- 
surance company  knew  at  the  time  of  the 
application  that  the  title  to  real  estate  on 
which  the  building  stood  was  in  the  name 
of  another,  and  that  a  chattel  mortgage 
was  held  against  the  property,  the  com- 
pany is  estopped  to  set  up  the  invalidity 
of  the  policy  under  a  provision  therein 
that  it  should  be  void  if  the  insured's  in- 
terest vfaa  not  unconditional  and  sole  own- 
ership, and  was  incumbered,  regardless  of 
a  provision  in  the  policy  that  the  agent 
could  not  waive  any  of  its  terms.  Fos- 
mark  v.  Equitable  Fire  Asso.  23  S.  D.  102, 
120  N.   W.   777. 

87.  An  insurance  company  whose  agent 
was  expressly  informed,  at  the  time  of  the 
execution  of  a  fire  policy,  of  the  true  inter- 
est of  the  insured  in  the  property,  and  who 
carelessly  and  negligently,  without  the  con- 
nivance of  the  assured,  stated  in  the  policy 
that  the  insured  was  the  owner  in  fee 
simple,  which  was  not  true,  and  collected 
and  retained  the  premium,  is  estopped  to 
deny  liability  in  an  action  on  the  policy, 
although  it  provided  that  the  entire  policy 
should  be  void  if  the  interest  of  the  insured 
was  not  truly  stated  tlierein,  or  if  his  in- 
terest was  other  than  sole  and  uncondition- 
al ownership,  unless  otherwise  provided  by 
agreement  indorsed  on  the  policy,  and  also 
that  no  officer  or  agent  should  have  pow- 
er to  waive  any  of  the  provisions  or  condi- 
tion of  the  policy,  and  that  no  officer  or 
agent  should  be  deemed  to  have  waived 
any  such  provisions  or  conditions  unless 
s'lch  waiver  was  written  upon  or  attached 
to  the  policv.  Leisen  v.  St.  Paul  F.  &  M. 
Ins.  Co.  —  N.  D.  — ,  30  L.R.A.(N.S.)  639, 
127  N.  W.  837. 

3.  Other  Insurance. 
See  also  supra,  11. 

88.  Where  an  application  for  an  insur- 
ance policy  contains  a  warranty  as  to 
amount  of  insurance  and  a  forfeiture  clause 
for  any  additional  insurance,  the  addition 


of  a  percentage  value  rider  by  insurer  was 
a  present  assent  to  other  insurance,  and 
no  other  or  further  agreement  or  indorse- 
ment of  assent  on  the  policy  was  required, 
and,  existing  insurance  being  thereby  as- 
sented to  when  the  policy  was  issued  there 
was  no  forfeiture  of  insured's  rights  un- 
der the  conditions  of  the  policy  or  warranty 
in  the  application,  and  the  exclusion  of  a 
false  statement  in  the  application  as  to 
amount  of  insurance  was  proper  _  in  an 
action  on  the  policy.  Bolte  v.  Equitable 
Fire  Asso.  23  S.  D.  240,  121  N.  W.  773. 

c.  A*  to  Title  or  Enoumiranoet,  Oenerally. 

Effect  of  knowledge  or  fraud  of  agent,  see 

supra.  III.  b,  2. 
See  also  supra,  74. 

89.  An  insurer,  which  upon  full  dis- 
closure that  the  interest  of  insured  was 
that  of  a  holder  of  a  sheriff's  certificate 
on  foreclosure  sale  issued  the  standard 
policy  thereon,  is  estopped  to  object  that 
the  interest  was  "other  than  uncondi- 
tional and  sole  ownership"  and  the  poliqr 
void  in  consequence.  Leisen  v.  St.  Paul  F. 
&  M.  Ins.  Co.  —  N.  D.  — ,  30  Lja.A.(N.a) 
539,'  127   N.   W.   837. 

d.  Aa  to  Premiuma. 

00.  A  fire  insurance  company  which  has 
acknowledged  the  receipt  of  the  premium 
in  a  renewal  policy  cannot,  under  S.  D. 
Rev.  Civ.  Code,  §  1849,  making  such  ac- 
knowledgment conclusive  evidence  of  pay- 
ment, question  payment  of  the  premium  for 
the  purpose  of  defeating  the  policy.  Peever 
Mercantile  Co.  v.  State  Mut.  Fire  Asso. 
23  S.  D.  1,  119  N.  W.  1008. 

91.  Under  8.  D.  Civ.  Code,  §  1849,  pro- 
viding that  the  recital  in  a  policy  of  life 
insurance  that  the  premium  has  been  paid 
is  conclusive  evidence  of  such  pajonent  not- 
withstanding any  stipulation  therein  that 
the  same  shall  not  be  binding  till  the  pre- 
miums have  been  paid,  the  delivery  of  a 
policy  containing  such  recital  estops  the 
company  from  questioning  or  controverting 
the  payment  of  such  premium.  Chasse  v. 
Bankers'  Reserve  Fund  L.  Ins.  Co.  —  S. 
D.  — ,  129  N.  W.  668. 

92.  Where  the  by-laws  of  a  domestic  fire 
insurance  company  provided  that  credit 
should  be  extended  for  the  payment  of  pre- 
miums for  a  certain  length  of  time,  but  in 
no  other  manner,  the  secretary  of  such  com- 
pany could  not  waive  such  provision  and 
extend  credit  in  any  other  manner  than 
that  so  provided  by  the  by-laws.  Lamb  v. 
Merchants'  Nat.  Mut.  F.  Ins.  Co.  18  N.  D. 
263,  119  N.  W.  1048. 

e.  A  a  to  Proof  a  of  Loaa. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
1003. 

1.  Defecta. 

93.  An  insurance  company  which  fails  to 
make  any  objection  to  proofs  of  loss  at  the 
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time  they  are  served,  or  within  a  reason- 
able time  thereafter,  on  the  ground  that 
they  are  defective,  waives  the  objection. 
Vesey  v.  Commercial  Union  Assur.  Co.  18 
S.  D.  632,  101  N.  W.  1074. 

94.  A  benefit  society  cannot  claim  that 
proofs  of  death  forwarded  by  the  local 
lodge  in  pursuance  of  the  request  of  the 
supreme  lodge  were  incomplete  or  insuffi- 
cient, where  they  were  retained  without 
asking  the  Iieneflciary  to  submit  anything 
additional.  Soules  v.  Brotherhood  of 
American  Yeomen,  —  N.  D.  — ,  120  N.  W. 
760. 

95.  An  insurance  company  which  receives 
proofs  of  loss  and  makes  no  objection  there- 
to cannot  after  suit  is  brought  object 
thereto,  under  S.  D.  Rev.  Civ.  Code,  §  1874, 
providing  "that  all  defects  in  notice  of  loss 
or  in  preliminary  proof  thereof  wliich  in- 
sured might  remedy  and  which  the  insurer 
omits  to  specify  to  him,  without  unneces- 
sary delay,  as  grounds  of  objection,  are 
wafved."  Fosmark  v.  Equitable  Fire  Asao. 
23  S.  D.  102,  120  N.  W.  777. 

2.  Delay;  Failure  to  Furnish. 

06.  A  failure  to  furnish  the  notice  of  ac- 
cident or  proofs  of  injury  within  the  re- 
quired time  may  be  waived  by  the  insurer 
or  its  general  agent.  Breeden  v.  Mtn&  L. 
Ins.  Co.  23  S.  D.  417,  122  N.  W.  348. 

97.  Waiver  of  failure  to  furnish  proofs 
of  injury  may  be  waived  by  the  insurer  by 
some  act  on  its  part,  or  on  the  part  of  its 
general  agents,  inconsistent  with'  its  claim 
that  the  policy  has  become  inoperative 
through  the  failure  of  the  insured  to  fur- 
nish the  proof  of  loss  within  the  time  re- 
quired, such  as  retaining  the  proofs  fur- 
nished without  objection,  or  requiring  fur- 
ther information  or  additional  proofs. 
Breeden  v.  JEtna  L.  Ins.  Co.  23  8.  D.  417, 
122  N.  W.  348. 

98.  Where  the  general  managing  agent 
of  insurer  wrote  to  the  agent  who  pro- 
cured an  accident  policy,  to  procure  fur- 
ther information  and  additional  proofs  and 
till  in  blanks,  in  regard  to  an  accident  to 
insured  of  which  it  had  received  notice, 
after  the  two  months'  time  limit  provided 
for  in  the  policy,  for  sending  proofs  of  in- 
jury and  when  the  proofs  sent  in  by  in- 
sured were  retained  by  the  insurer  without 
objection,  these  were  acts  inconsistent  with 
the  contention  and  theory  of  the  insurer 
that  the  policy  had  become  inoperative 
through  plaintiff's  failure  to  furnish  proofs 
within  the  two  month  period.  Breeden  v. 
.■Etna  L.  Ins.  Co.  23  S.  D.  417,  122  N.  W. 
348. 

99.  The  failure  of  an  insurance  company 
to  object  to  the  payment  of  a  loss  there- 
under because  the  assured  omitted  to  fur- 
nish a  certificate  of  a  justice  of  the  peace 
as  rehired  by  a  provision  in  the  policy, 
waives  such  condition.  Norris  v.  Equitable 
Fire  Asso.  19  S.  D.  114,  102  N.  W.  306. 

f.  At  to  Arbitration. 

100  When  a  loss  occurs  under  a  policy 
«f  fire  insurance,  and  the  parties  disagree 


as  to  the  value  of  the  insured  property, 
the  insurance  company  must  take  the  ini- 
tiative step  toward  arbitration,  and  waives 
that  condition  of  the  policy  by  failing  to 
appoint  an  arbitrator  and  requesting  the 
insured  to  do  likewise,  so  that  a  complaint 
in  an  action  on  the  policy  is  not  insuffi- 
cient becgnise  plalntifif  fails  to  allege  that 
an  arbitration  was  had  or  an  offer  to  arbi- 
trate was  made  by  insured.  Nerger  v. 
Equitable  Fire  Asso.  20  S.  D.  419,  107  N. 
W.  531. 

[Cited  in  note  in  15  L.R.A.(X.S.)  1068, 
on  arbitration  as  condition  precedent 
to  action  on  insurance  policy.] 

101.  A  provision  for  arbitration,  con- 
tained in  the  by-laws  of  a  mutual  fire  insur- 
ance company,  that  all  losses  shall  be  ad- 
justed by  the  company's  adjuster  and  claim- 
ant, and  that  no  action  at  law  or  other- 
wise should  be  commenced  until  a  deter- 
mination of  the  amount  of  loss  by  the  ad- 
juster and  claimant,  or  by  arbitration,  is 
waived  by  failure  of  insurer  to  take  the 
initiative  step  by  appointing  an  arbitrator 
and  requesting  insured  to  do  likewise, 
where  the  parties  cannot  agree,  and  the 
trial  court  commits  no  error  in  excluding 
the  by-laws  on  objection  that  they  are  in- 
competent, irrelevant  and  immaterial. 
Bolte  V.  Equitable  Fire  Asso.  23  S.  D.  240, 
121  N.  W.  773. 

102.  One  who  has  sustained  a  loss  under 
a  policy  issued  by  a  mutual  insurance  com- 
pany may  assert  his  claim  in  an  action  at 
law  where  the  company,  after  notice  of 
loss  fails  to  take  the  necessary  steps  to 
have  the  loss  adjusted  in  the  manner  pro- 
vided by  S.  D.  Laws  1897  chap.  70,  p.  199, 
§  7,  which  requires  the  secretary  of  such 
a  company  to  adjust  the  loss,  and,  if  a 
satisfactory  settlement  cannot  be  made,  to 
appoint  a  committee  to  ascertain  the 
amount  of  the  loss,  and  in  case  of  ina- 
bility then  to  agree  the  claimant  and  the 
company  shall  each  choose  a  disinterested 
party  to  arbitrate  the  matter.  Norris  v. 
EquiUble  Fire  Asso,  19  S.  D.  114,  102  N. 
W.  306. 

[Cited  in  note  in  15  L.R.A.(N.S.)  1068, 
on  arbitration  as  condition  precedent 
to  action  on  insurance  policy.] 


IV.  The  Loss;  Remedies  or  Assueed. 

Rescission  of  attempted  accord  and  satis- 
faction for  death,  see  Accord  and  Satis- 
faction, 4. 

Venue  of  action  on  policy,  see  Action  or 
Suit,  97. 

Invalidity  of  release  by  beneficiary,  see  Re- 
lease. 

a.  Notice  and  Proofs  of  Loss;  Examina- 
tion. 

Waiver  and  estoppel  as  to  proofs  of  loss, 

see  supra.  III.  e. 
Statements  in.  as  admissions,  see  Evidence, 

605. 
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Weight  to  be  given  proofs  of  loss,  see  Evi- 
dence, 866. 

103.  A  delivery  of  tlie  proofs  of  loss  to 
tlie  agent  of  an  insurance  company  wlio  is- 
sued and  countersigned  the  policy  is  suf- 
ficient, where  the  terms  of  the  policy  do 
not  require  that  the  notice  should  be  given 
at  any  particular  place  or  to  any  particu- 
lar agent.  Vesey  v.  Commercial  Union 
Assur.  Co.  18  S.  D.  632,  101  N.  W.  1074. 

104.  A  condition  in  an  accident  policy 
that  immediate  notice  in  writing  of  any  ac- 
cident or  injury  shall  be  given  the  insurer 
at  its  home  office,  with  full  particulars  and 
name  and  address  of  insurea,  and  that  un- 
less affirmative  proof  of  the  partial  or 
total  disability  and  that  same  was  the  re- 
sult of  external  violence  or  accidental 
means  is  furnished  within  2  months  from 
termination  of  the  disability,  the  company 
shall  be  released  from  all  liability,  should 
be  strictly  construed  against  the  insurer. 
Breeden  v.  iEtna  L.  Ins.  Co.  23  S.  D.  417, 
122  N.  W.  348. 

b.  Appraital   and   ArMtratton. . 

Waiver  and  eistoppel  as  to,  see  supra,  III. 
f. 

Admissibility  of  evidence  as  to,  see  Evi- 
dence, 657. 

Sufficiency  of  evidence  that  umpire  was  par- 
tial, see  Evidence,  1005. 

Sufficiency  of  allegations  as  to,  see  Plead- 
ing, 158. 

105.  A  stipulation  in  a  fire  insurance 
policy  to  the  effect  that  in  case  of  loss  the 
insurer  should  be  liable  only  for  such  an 
amount  as  should  be  determined  by  agree- 
ment of  the  parties  or  by  appraisers  to  be 
selected  in  a  specified  manner,  and  making 
such  determination  a  condition  precedent 
to  an  action  by  the  insured  to  recover,  is  a 
valid  agreement,  and  does  not  violate  the 
rule  expressed  by  Rev.  Codes  1899,  §  3925, 
forbidding  restrictive  stipulations  against 
usual  legal  proceedings.  Leu  v.  Commer- 
cial Mut.  F.  Ins.  Co.  16  N.  D.  360,  107  N. 
W.  59. 

106.  Where  the  agreement  for  the  sub- 
mission of  a  loss  under  a  standard  policy 
to  appraisment  shows  that  the  appraisers 
were  appointed  to  appraise  and  estimate 
the  "sound  value  and  loss"  upon  the  prop- 
erty damaged  and  destroyed,  the  court  was 
justified  in  holding  the  award  void  and  va- 
cating and  setting  it  aside,  where  the 
award  stated:  "We  huire  carefully  ex- 
amined the  premises  and  remains  of  the 
property  hereinbefore  specified  in  accord- 
ance with  the  foregoing  appointment,  and 
have  determined  the  loss  and  damage"  at 
a  stated  figure.  Mason  v.  Fire  Asso.  of 
Philadelphia,  23  S.  D.  431,  122  N.  W.  423. 

107.  While  appraisers,  required  under 
the  standard  policy  of  insurance,  may  pos- 
sibly not  be  bound  to  adhere  to  the  strict 
rules  required  by  a  court,  they  should 
nevertheless  be  required  to  give  the  parties 


a  reasonable  and  fair  opportunity  to  sub- 
mit the  evidence  that  may  be  deemed  nec- 
essary by  them  in  support  of  their  re- 
spective claims  affecting  the  amount  of  the 
loss  and  damage.  Mason  v.  Fire  Asso.  of 
Philadelphia,  23  8.  D.  431,  122  N.  W.  423. 

108.  The  appointment  of  appraisers  be- 
ing compulsory,  under  the  stuidard  policy 
of  insurance,  the  appraisers  and  umpire 
are  alike  the  agents  of  both  parties,  and 
are  bound  to  exercise  a  high  degree  of  ju- 
dicial impartiality,  and  it  is  highly  im- 
portant that  the  men  selected  should  be  in 
every  sense  disinterested,  and  that  the  par- 
ties who  are  compelled  to  submit  the  ques- 
tion as  to  the  amount  of  the  loss  or  dam- 
age to  them  should  have  an  opportunity  to 
be  fully  heard  before  them  and  to  submit 
such  proofs  as  may  be  necessary  to  sup- 
port their  respective  claims.  Mason  v. 
Fire  Asso.  of  Philadelphia,  23  S.  D.  431. 
122  N.  W.  423. 

109.  A  board  of  appraisers,  oh  a  loss  un- 
der an  insurance  policy,  including  the  um- 
pire, constitutes  a  quasi  court,  governed  by 
rules  applicable  to  common-law  arbitrators, 
and  should  constitute  a  body  of  disinterest- 
ed men,  whose  business  it  is  to  proceed  in 
a  judicial  and  impartial  manner  to  ascer- 
tain the  facts  in  controversy,  without  re- 
gard to  the  manner  in  which  the  duty  has 
been  devolved  upon  them.  Such  appraisers 
are  bound,  in  the  execution  of  their  trust, 
to  look  to  the  true  merits  of  the  matter 
submitted  to  their  judgment.  Mason  v. 
Fire  Asso.  of  Philadelphia,  23  S.  D.  431, 
122  N.  W.  423. 

110.  While  appraisers  appointed  under 
the  terms  of  an  insurance  policy  may  not  be 
re<)uired  to  proceed  with  that  strictness  re- 
quired in  common-law  arbitration,  they  are 
still  required  to  act  with  impartiality,  and 
to  hear  evidence  and  investigate  the  claims 
of  the  insured,  and  to  arrive  at  a  reason- 
able, just  and  fair  conclusion,  after  hear- 
ing the  evidence  as  to  the  rights  of  the 
respective  parties.  Mason  v.  Fire  Asso. 
of  Philadelphia,  23  S.  D.  431,  122  N.  W. 
423. 

111.  While  in  an  agreement  to  submit 
the  adjustment  of  a  loss  under  a  fire 
policy  to  appraisers  there  was  no  stipula- 
tion that  notice  should  be  given  or  a  hear- 
ing had,  justice  required  that  the  ap- 
praisers so  appointed  should  fix  the  time 
for  their  meeting,  of  which  the  respective 
parties  should  be  notified,  and  that  they 
should  hear  and  consider  such  evidence  as 
should  be  introduced  by  the  respective  par- 
ties at  the  hearing.  Mason  v.  Fire  Asso. 
of  Philadelphia,  23  S.  D.  431,  122  N.  W. 
423. 

112.  "Sound  value  of  property,"  within 
an  agreement  for  submission  to  arbitra- 
tion of  a  loss  on  insured  property,  is  the 
cash  value,  making  an  allowance  for  de- 
preciation due  to  use,  etc.,  at  and  immedi- 
ately preceding  the  time  of  the  fire.  Mason 
V.  Fire  Asso.  of  Philadelphia,  23  S.  D.  431, 
122  N.  W.  423. 
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«.  Cause  of  Lou,  Death,  or  Injury. 

113.  A  policy  of  fire  insurance,  which 
contained  a  clause  that  the  company  would 
not  be  liable  for  loss  caused  directly  or 
indirectly  by  an  explosion  unless  fire  en- 
sues, and  then  only  for  the  loss  resulting 
from  the  fire,  does  not  cover  a  loss  occurring 
through  an  explosion  caused  by  fire  com- 
municated to  a  gas  generator  from  a  gas 
jet,  by  means  of  escaping  gas,  there  being 
no  other  substantial  injury  than  that 
caused  by  the  explosion.  Home  Lodge  Asso. 
V.  Queen  Ins.  Co.  21  S.  D.  165,  110  N.  W. 
778. 

[Cited  in  note  in  133  Am.  St.  Rep.  1092, 
as  to  what  are  losses  or  damages  by 
fire  within  the  meaning  of  insurance.] 

Seath  or  litjitry. 

Presumption  as  to,  on  appeal,  see  Appeal 
and   Error,   483. 

Burden  of  proof  as  to,  see  Evidence,  74, 
75,   109-114. 

Admissibility  of  record  of  coroner's  in- 
quest to  prove,  see  Evidence,  287,  288. 

Competency  of  evidence  to  prove  suicide, 
see  Evidence,  345. 

Statements  in  proofs  of  death  as  admis- 
sions, see  Evidence,  606. 

SuflSciency  of  evidence  as  to,  see  Evidence, 
960. 

Amendment  of  answer  as  to,  see  Plead- 
ing, 121. 

Question  for  jury  as  to,  see  Trial,  126,  127, 
130. 

Direction  of  verdict  on  question  of,  see 
Trial,  261. 

Instruction  as  to,  see  Trial,  326,  347,  348. 

Sufficiency  of  verdict  on  question  of,  see 
Trial,  486. 

114.  Under   a  policy  which  contains  no 

Provision  exempting  the  company  from  all 
ability  in  case  of  negligence  the  defense 
of  contributory  negligence  cannot  be  set 
up,  there  being  no  proof  that  the  injuries 
were  not  accidental.  Kephart  v.  Conti- 
nental Casualty  Co.  17  N.  D.  380,  116  N. 
W.  349. 

115.  An  insured  brakeman  whose  duty 
it  was  to  close  a  switch  after  his  train  bad 
backed  onto  a  side  track  to  await  the  pass- 
ing of  another  train  was  not  acting  outside 
the  line  of  his  duty  in  remaining  at  the 
switch  until  the  passing  of  such  'train, 
there  being  no  contention  that  he  disobeyed 
any  rule  in  so  doing.  Kephart  v.  Conti- 
nental Casualty  Co.  17  N.  D.  380,  116  N. 
W.  349. 

116.  Recovery  on  an  accident  insurance 
policy  upon  a  person  whose  occupation  is 
stated  as  "cattle  dealer  or  broker  visiting 
yards,"  the  duties  of  which  require  him  to 
ride  on  trains  of  cattle  cars  from  place  to 
place- in  the  freight  yards,  is  not  prevented 
by  the  fact  that  a  clause  in  the  policy  pro- 
vides that  it  shall  not  cover  accidents  re- 
ceived while  being  in  any  part  of  a  car  not 
provided  for  occupation  by  passengers. 
Richards  v.  Traveler's  Ins.  Co.  18  S.  D. 
287,  67  L.R.A.  175,  100  N.  W.  428. 


[Cited  in  notw  in  22  L.R.A.(N.S.)  783, 
on  voluntary  exposure  to  unnecessary 
danger  within  meaning  of  insurance 
policy;  22  L.RA.(N.S.)  1257,  on  ex- 
emption in  accident  policy  against  ac- 
cident on  railroad  trains.] 

117.  Under  the  language  of  a  benefit  cer- 
tificate of  insurance  in  a  fraternal  society, 
stating  that  said  certificate  shall  be  void 
"if  the  member  holding  this  certificate 
.  .  .  shall  die  ...  by  any  means 
or  act  which  if  used  or  done  by  such  mem- 
ber while  in  the  possession  of  all  natural  « 
faculties  unimpaired  .  .  .  would  be 
self-destruction,'  a  death  by  suicide  avoids 
the  policy;  and  such  language  is  equiva- 
lent to  providing  that  death  by  self-de- 
struction, whether  sane  or  insane,  avoids 
the  policy.  Clemens  v.  Royal  Neighbors, 
14  N.  D.  116,  103  N.  W.  402,  8  A.  &  E. 
Ann.   Cas.   1111. 

[Cited  in  note  in  17  L.R.A.(N.S.)  261, 
269,  on  effect  of  words  "sane  or  in- 
sane," etc.,  in  suicide  clause  in  life 
policy.] 

d.  Interest  in  Proceeds. 

Where  beneficiary  has  been  changed,  see 
supra,  70. 

Admissibility  of  by-law  stating  who  may  be 
beneficiary,   see   Evidence,    780. 

Right  to  statutory  allowance  from,  see 
Executor  and  Administrator,  29. 

Insurance  money  as  assets  of  decedent's  es- 
tate, see  Executor  and  Administrator, 
29,  32-36. 

118.  A  mortgagee  of  chattels,  in  posses- 
sion, to  whom  a  bill  of  sale  has  been  given 
by  the  mortgagor,  under  a  contract  that  he 
is  to  sell  the  chattels  and  after  deducting 
the  amount  due  himself  pay  the  balance 
to  mortgagor,  is  the  legal  owner  and  trus- 
tee of  an  express  trust,  and  may  recover 
the  full  amount  of  an  insurance  policy 
taken  out  by  him,  although  it  exceeds  the 
amount  of  his  claim.     Wheaton  v.  Liver- 

Sool  &  Ia  &  G.  Ins.  Co.  20  S.  D.  62,  104 
r.  W.  860. 

e.  Limitation  and  Time  for  Action. 

Conflict  of  laws  as  to,  see  Conflict  of  Laws, 
18. 

119.  A  stipulation  in  an  insurance  policy, 
the  form  of  which  was  prepared  by  the 
State  Auditor  under  authority  conferred  by 
S.  D.  Laws  1893,  Chap.  105,  p.  174,  that 
no  action  can  be  maintained,  unless  com- 
menced within  twelve  months  next  after 
the  fire,  is  void  under  S.  D.  Civ.  Code, 
§  1276,  which  provides  that  every  stipula- 
tion or  condition  in  a  contract  which  limits 
the  time  within  which  a  party  thereto  may 
enforce  his  rights  is  void,  as  the  Auditor 
was  not  thereby  authorized  to  insert  stipu- 
lations in  conflict  with  state  laws.  Vesey 
V.  Commercial  Union  Assur.  Co.  18  S.  D. 
632,  101  N.  W.  1074. 
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120.  The  provision  of  the  standard  policy 
on  file  in  the  office  of  the  Commissioner  of 
Insurance,  that  no  action  will  be  sustained 
unless  commenced  within  twelve  months 
next  after  the  fire,  is  void  under  S.  D.  Rev. 
Civ.  Code,  §  1276  (Dak.  Comp.  Laws, 
§  3582),  which  provides  that  every  stipula- 
tion or  condition  in  a  contract  which  limits 
the  time  within  which  a  party  may  en- 
force his  rights  thereunder  is  void.  Phoenix 
Ins.  Co.  V.  Perkins.  10  8.  D.  59,  101  N.  W. 
1110. 

£.  Extent  of  Loaa  or  Recovery. 

First  raising  question  as  to,  on  appeal,  see 

Appeal  and  Error,  749. 
Instruction  as  to  extent  of  recovery  under 

percentage  value  clause,  see  Trial,  327. 
Sufficiency   of  verdict  on   question   of,   see 

Trial,  480. 

121.  A  verdict  for  the  full  amount  of  in- 
surance is  error,  where  insured  misstated 
her  age,  though  in  good  faith,  and  thereby 
paid  too  low  a  rate  under  a  policy  which 
provided  tliat  in  such  cases  the  amount  of 
insurance  should  be  reduced  in  the  propor- 
tion which  the  rate  paid  bore  to  the  rate 
that  ought  to  have  been  paid.  Erickson  v. 
Ladies  of  the  Maccabees,  —  S.  D.  — ,  126 
N.  W.  259. 

122.  Under  the  standard  policy,  pre- 
scribed by  S.  D.  Laws  1905,  chap.  126,  the 
value  of  the  real  property  on  total  loss  is 
conclusively  fixed  by  the  total  of  all  the 
insurance  written,  viz:  the  amount  of  the 
policy  and  the  concurrent  insurance,  and 
the  total  amount  of  the  loss  is  the  sum 
total  of  the  insurance,  of  which  each  in- 
surer must .  pay  the  amount  of  his  own 
policy,  no  more  no  less;  the  value  of  the 
property  being  conclusively  fixed  at  a  sum 
equal  to  the  loss,  and  the  different  poli- 
cies cannot  be  prorated;  the  provisions  of 
S.  D.  Civ.  Code,  §  1877,  defining  double  in- 
surance to  be  that  where  insured  is  in- 
sured separately  in  respect  to  the  same  sub- 
ject and  interest;  §  1878,  requiring  each 
insurer  to  contribute  ratably  on  doiu>Ie  in- 
surance; §  1845,  declaring  a  policy  to  be 
either  open  or  valued;  $  It)46,  defining  an 
open  policy  as  one  in  which  the  value  of 
the  thing  insured  is  not  agreed  upon;  and 
g  1847,  defining  a  valued  policy  as  one 
which  expresses  on  its  face  an  agreement 
tliat  the  thing  insured  shall  be  valued  at 
a  specified  sum,  being  limited  in  their  ap- 

£lication  thereby,  the  purpose  .of  the  law 
eing  to  prevent  double  insurance  and  giv- 
ing the  insurer  a  most  e£fective  means  to 
prevent  it.  Lawver  v.  Globe  Mut.  Ins.  Co. 
—  S.  D.  — ,  127  N.  W.  616. 


v.  Editokiai,  Notes. 


Fire  insurance   as   business   affected   by 
public  interest.  20  L.R.A.(N.S.)   1195. 

Beneficiaries  in  insurance  policy. 

14  Am.  St.  Rep.  203. 


Forfeiture  of  insurance  provided  by  mu- 
tual benefit  association. 

19  Am.  St.  Rep.  783. 

Mutual  benefit  association  as  insurance 
company.  19  Am.  St.  Rep.  781 

Mutual  or  membership  life  or  accident 
insurance.  52   Am.   St.  Rep.  543 

Right  of  assessment  company  to  change 
plan  or  class  of  policies. 

1    L.R.A.(N.S.)     623. 

Disposition  of  fund  in  benefit  society  upon 
failure  of  beneficiary.  17  L.R.A.(N.S.)  1083 

Liability  of  funds  of  mutual  benefit  80> 
cieties   to  claims  of   their   creditors. 

6  L.R.A.(N.S.)    236. 

Distribution  of  surplus  upon  dissolution 
of  mutual  insurance  company. 

3  L.R.A.(N.S.)    653. 

Right,  upon  dissolution  of  benefit  associa- 
tion, or  local  branch,  to  funds  accumulated 
by  branch,  solely  for  benefit  of  its  mem- 
bers. 15  L.R.A.(N.S.)  336. 
Agents   and   officer*,   eoncrally. 

IDfTect  of  stipulation  making  insurance 
agent  agent  of  insured.       77  Am.  Dec.  724. 

Agent's  fraud  or  mistake  as  to  applica- 
tion for  insurance.        28  Am.  St.  Rep.  696. 

Assignability  of  insurance  agent's  right 
to  commissions  on  renewal  premiums. 

18  L.R.A.(N.S.)   193. 

Applicability  of  statute  against  rebates 
and  discrimination  to  agents  splitting  com- 
mission with  insured.    23  L.R.A.(N.S.)  722. 

Power  of  agent  to  bind  insurer  not  know- 
ing his  interest  in  property  insured. 

0  L.R.A.(N.S.)    1084. 

Liability  of  officers  of  mutual  insurance 
company  to  member  for  diverting  funds. 

2  L.R.A.(N.S.)    166. 
Insnrable  interest. 

Insurable  interest.  7  Am.  Dec.  42. 

Insurable  interest  in  property. 

20  Am.  Dec.  511. 

Insurable  interest  of  railroad  company  in 
property  liable  to  be  injured  by  fire. 

42  Am.  St.  Rep.  538. 

Insurable   interest  of  husband   in   wife's 
property. 
104  Am.  St.  Rep.  988;  66  L.R.A.  657-662. 

Insurable  interest  of  one  secondarily  li- 
able in  property  primarily  charged  with  ob- 
ligation. 9  L.R.A.(N.S.)   490. 

Insurable  interest  in  life  of  another. 

57  Am.  Dec.  93. 

Insurable  interest  of  adult  child  in  life  of 
parent.  19  L.R.A.(N.S.)  233. 

Whether  cousins  have  insurable  interest 
in  a  life.  14  L.R.A.(N.S.)  1172. 

Designation,  as  beneficiary  of  insurance, 
of  one  without  insurable  interest,  .as  af- 
fected by  public  policy.  16  L.RA.(N.S.)  655. 

Insurance  on  life  of  officer  for  benefit  of 
corporation.  16  L.RA.(N.S.)   1020. 

Tbe  poliey  or  contract,  generally. 

When  insurance  contract  is  complete. 

69  Am.  St.  Rep.  143. 

Effect  of  general  notification  by  agent  of 

arrival   of   policy,   when   insurer   has   sub* 

stituted  another  form  for  that  applied  for. 

12  L.R.A.(N.S.)    421. 

Requisites  of  present  oral  contract  of  in- 
surances 5  L.R.A.(N.S.)    407. 
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Entire  invalidity  of  insurance  policy  void 
as  to  part  of  property.      74  Am.  Dec.  498. 

Validity  of  insurance  on  intoxicating  li- 
enors. 31  L.R.A.(N.S.)  874. 

Over-valuation  of  insured  property. 

29  Am.  Dec.  616. 

Whether  option  provisions  in  life  insur- 
ance policy  operate  automatically. 

28  L.Rj^.(N.S.)   803. 

Meaning  or  requirement  that  "applica- 
tion" be  attached  to  policy. 

18  L.R.A.(N.S.)  1190. 

What  reference  to  application  will  make 
it  part  of  policy.  19  L.R.A.(N.S.)   88. 

Effect  of  rejection  of  portion  of  applica- 
tion for  insurance.         6  L.RA.(N.S.)   738. 

Applicability  of  non-forfeiture  statute  to 
benefit  societies.  5  L.R.A.(N.S.)  1114. 

Validity  of  requirement  that  remedies 
within  mutual  benefit  society  be  exhausted 
before  resort  to  courts.  8  L.R.A.(N.S.)  916. 

Duty  to  notify  insurer  of  facts  developing 
after  application,  but  before  delivery  of 
policy  or  certificate.      8  L.RA.(N.S.)   983. 

Effect  of  stipulation  in  application  or 
policy  of  life  insurance  that  it  shall  not 
become  binding  imless  delivered  to  assured 
while  in  good  health.  17  L.R.A.(N.S.)  1144. 

Remedy  upon  repudiation  of  contract  by 
insurer.  14  L.R.A.(N.S.)  1111. 

Ck>nstruction  of  insurance  policy. 

20  Am.  St.  Rep.  826. 

Construction   of  rent   insurance. 

16  L.RA.(N.S.)   1055. 

Meaning  of  "cyclone,"  "tornado,"  or  other 
wind  storm,  in  insurance  policy. 

8  L.R.A.(N.S.)    308. 

Who  may  be  considered  as  "dependent" 
'Within  restrictions  as  to  beneficiaries  of 
benefit  associations.  2  L.R.A.(N.S.)  653. 
ChaDKe  la  by-laws. 

Effect  of  changes  in  by-laws  of  beneficial 

association  as  against  pre-existing  members. 

83  Am.  St.  Kep.  706. 

Validity  of  retrospective  by-law  of  benerfit 
association  restricting  benefits. 

24  L.R.A.(N.S.)   1030. 

Reasonableness  of  new  by-laws  as  implied 
condition  of  consent  to  change. 

8  L.R.A.(N.S.)    521. 

Effect  of  adoption  of  by-laws  by  fraternal 
insurance  order  upon  benefit  certificates  al- 
ready issued.  1  L.R.A.(N.S.)  1065. 

Right  of  mutual  benefit  society  to  de- 
crease benefits.  31  L.R.A.(N.S.)  423. 

Right  of  mutual-benefit  society  to  increase 

7  L.R.A.(N.S.)  1154;  31  L.R.A.(N.S.)  417. 
Caneelatloii  of  poUey. 

Cancelation  of  insurance'  by  return  of 
policy.  13  L.RA.(N.S.)  805. 

Breach  of  insurer's  agreement  to  loan  on 
policy  as  justifying  rescission. 

30  L.RA.(N.S.)  1202. 
Return  of  premium  as  condition  of  can- 
celling insurance.  13  L.R.A.(N.S.)  884. 
Waiver  of  return  of  unearned  premium  as 
condition  of  cancelling  insurance. 

13  L.R.A.(N.S.)   889. 
Supp.  Dak.  Dig.— 36. 


Reformatloa  of  poUey. 

Reformation  of  insurance  policy  for  mis- 
take of  soliciting  agent.  • 
11  L.R.A.(N.S.)   357. 
Warranties,  representations  and  eon- 
dltlona. 

Representations  and  warranties  and  dis- 
tinction between  them.       16  Am.  Dec.  463. 

Statements  as  representations,  although 
expressly  denominated  in  policy  as  war- 
ranties. 11  L.RA.(N.S.)  981. 

Representations  or  suppression  of  fact  in 
application  for  insurance. 

22  Am.  St.  Re^.  882. 

Failure  to  attach  copy  of  application  as 
affecting  right  of  insurer  to  rely  on  rep- 
resentations or  warranties  incorporated  in 
policy  itself.  19  L.RA.(N.S.)  102. 

Applicability  to  mortgagee  of  condition 
in   policy   for  forfeiture. 

58  Am.  St.  Rep.  667. 

Effect  of  mortgagor's  breach  of  insurance 
policy  on  rights  of  mortgagee. 

25  L.RA.(N.S.)  1226. 

Effect  upon  insurance  of  tenant's  breach 
of  condition.  12  L.R.A.(N.S.)  485. 

Condition  for  keeping  of  books  and  pre- 
serving inventory  by  insured. 

104  Am.  St.  Rep.  102. 

What  books  and  inventories  come  within 
requirements  of  ironsafe  clause. 

15  L.R.A.(N.S.)  471. 

Loss  or  destruction  of  books,  etc.,  as 
excusing  production  required  by  insurance 
policy.  28  L.R.A.(N.S.)   337. 

Misrepresentation  as  to  dimensions  of 
insured  building.         20  L.RA.(N.S.)    340. 

Representations  as  to  encumbrances  as  to 
insured  property.  29  Am.  St.  Rep.  908. 

Failure  to  record  conveyance  to  insured 
as  affecting  "sole  and  unconditional  oMmer- 
ship."  22  L.R.A.{N.S.)   732. 

Vendor's  lien  as  affecting  sole  and  un- 
conditional ownership.  7  L.R.A.(N.S.)  627. 

Vendee  under  land  contract  as  owner 
within  meaning  of  insurance  policy. 

20  L.R.A.(N.S.)   775. 
House  on  government  land  under  entry, 

as  within  sole  and  unconditional  ownership 
clause.  8   L.R.A.(N.S.)    903. 

Alienation  defeating  claim  for  insurance. 
28  Am.  Dec.  154. 

Recovery  by  insured  after  violation  of 
condition  against  alienation. 

59  Am.  Dec.  304. 

Judicial  sale  of  insured  property  as 
change  in  title,  etc.       24  L.R.A.(N.S.)  807. 

Effect  of  appointment  of  receiver  for  in- 
sured  on    fire   insurance. 

19  L.R.A.(N.S.)   643. 

Contract  to  convey  as  breach  of  condition 
in  insurance  policy  against  change  in  title 
or  interest.  3  L.R.A.(N.S.)   107. 

Formation  of  partnership  or  change  in 
personnel  of  firm  as  effecting  change  of  title 
or  ownership  within  provision  of  policv. 

21  L.R.A.(N.S.)   442. 
Bond  for  title  as  defeating  unconditional 

and  sole  ownership  of  insured. 

2  L.R.A.(N.S.)    512. 
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Levy  of  process  upon  insured  property 
as  change  in  interest,  etc. 

24  L.R.A.(N.S.)   803. 

Effect  of  bankruptcy  or  insolvency  pro- 
ceedings, or  assignment  for  creditors,  on 
fire  insurance.  15  L.R.A.(N.S.)   827. 

Mortgagee's  acquisition  of  property  cov- 
ered by  policy  protecting  mortgagee's  in- 
terest, as  breach  of  condition  against  sale 
or  transfer  of  title.     23  L.R.A.(N.S.)   1147. 

Effect  of  condition  against  other  ihsur- 
ance    in   same    company. 

5  L.R.A.(N.S.)    759. 

What  constitutes  an  increase  of  hazard. 
66  Am.  St.  Rep.  691. 

Indicating  danger  of  incendiarism  as  in- 
crease of  risk.  31  L.R.A.(N.S.)  603. 

Insurance  of  movable  property  and  effect 
of  removal.  95  Am.  Dec.  76^. 

When  is  insured  property  vacant  or  un- 
occupied. 2  L.R.A.(N.S.)   517. 

Meaning  of  "vacant  and  unoccupied,"  etc., 
in  insurance  policy.      10  Am.  St.  Rep.  390. 

Building  in  process  of  erection  as  vacant 
within  provision  of  insurance  policy 

4  L.R.A.(N.S.)   1137. 

Effect,  on  vacancy  clause  in  insurance 
policy  of  tenant's  removal  without  owner's 
knowledge.  3  L.R.A.(N.S.)   966. 

Vacancy  provisions  of  insurance  policy 
as  affected  by  agent's  representations  or 
knowledge.  4  L.R.A.(N.S.)   758. 

Necessity  of  increase  of  risk  to  avoid 
insurance  because  of  vacancy. 

12  L.R.A.(N.S.)   456. 

Temporary  absence  of  insured  property 
from   location    stated    in    policy. 

22  L.R.A.'(N.S.)  848. 
Effect  of  temporary  condition  ceasing  be- 
fore loss,  under  general  provision  against 
increase  of  risk,  or  specific  provision  against 
certain  conditions.  10  L.R.A.(N.S.)  736; 
28  L.R.A.(N.S.)   593. 

Effect  of  honest  mistake  in  answer  as  to 
health  of  insured  warranted   true. 

15  L.R.A.(N.S.)  1277. 

Construction  and  effect  of  condition  that 
assured  must  be  confined  to  house. 

23  L.R.A.(N.S.)  359. 
Invalidity  of  life  insurance  policy  because 

of  existing  disease  of  applicant. 

3  Am.  St.  Rep.  634. 
What  is  good  health.  10  Am.  St.  Rep.  242. 
What   constitutes   consultation   with,   or 

attendance  by,  physician,  within   meaning 
of  application  for  insurance. 

18  L.R.A.(N.S.)   362. 

What  constitutes  "spitting  or  coughing 
blood."  23  L.R.A.(N.S.)   917. 

Provisions  in  insurance  policies  forbid- 
ding use  of  intoxicants.  15  L.R.A.  (N.S) 
206;    25  L.R.A.(N.S.)    1241. 

Temporary  pursuit  of  other  activities  as 
change  of  occupation  within  meaning  of 
accident  policy.  24  L.R.A.(N.S.)  1174. 

Previous  rejection  by  benefit  association 
as  declination  or  refusal  of  insurance  with- 
in meaning  of  application  for  life  insurance. 

4  L.R.A.(N.S.)    247. 
Premium*  and  asaeuments. 

Effect   of    provision    that    deficiency    in 


assessment   may  be   paid   from   reserve  or 
emergency  fund.  10  L.R.A.(N.S.)  264. 

Allowance  of  commission  as  payment  of 
premium.  g   L.R.A.(N.S.)    884. 

Days  of  grace  for  payment  of  insurance 
premium  or  assessment,  where  date  of  pay- 
ment or  expiration  of  sucli  period  falls  on 
Sunday  or  holiday.  23  L.R.A.(N.S.)  759. 
_  Right  to  return  of  premiums  on  adjudica- 
tion of  insolvency  of  insurer. 

19  L.R.A.(N.S.)   639. 

Return  of  payments  on  benefit  certificate 

proving  void  for  fraud.    3  L.R.A.(N.S.)  114. 

Effect  of  incapacitating  illness  or  insanity 

on  failure  to  pay  insurance  premium. 

12  L.R.A.(N.S.)  319. 
Debt  from  insurer  to  insured  sufficient 
to  pay  premiiun  or  assessment  as  prevent- 
ing forfeiture.  23  L.R.A.(N.S.)  304. 
Necessity  of  affirmative  action  to  term- 
inate rights  of  member  in  mutual  benefit 
society  for  nonpayment  of  dues. 

17  L.R.A.(N.S.)   246. 
Effect    of    failure    to    pay    premium    to 
terminate  life  insurance,  in  absence  of  pro- 
vision for  forfeiture.      26  L.R.A.(N.S.)  747. 
Necessity  of  receiving  notice  of  premiums 
or  assessments  sent  by  mail. 

7  I..R.A.(N.S.)    253. 
Effect  of  custom  of  giving  insured  notice- 
of  maturity  of  premium. 

20  L.R.A.(N.S.)   1037. 
Mode    of    proving   mailing   of    notice   of 
premiums  or  assessments. 

7  L.R.A.(N.S.)    238. 

Incontestable  olanse. 

Validity  of  provision  making  policy  in- 
contestable from  date.    2  L.R.A.(N.S.)  82!. 
Effect  of  incontestable  clause  where  in- 
sured in  poor  health  when  policy  delivered. 
6  L.R.A.(IS.S.)   1064. 
Applicability  of   incontestable   clause  to 
nonpayment  of  premiums. 

6  L.R.A.(N.S.)    ]03!>. 
Defense  of  want  of  insurable  interest,  a» 
affected  by  incontestable  clause. 

5   L.R.A.(N.S.)    747. 
Retroactive  effect  of  action  of  mutual  in- 
surance  company   changing   period    during 
which  policy  contestable  for  suicide. 

12  L.R.A.(N.S.)  504. 

Extended  and  paid-up  Insurance. 

Effect  of  statute  providing  for  applica- 
tion of  reserve  to  purchase  of  extended  or 
paid-up  insurance.      13  L.R.A.(N.S.)   1046. 

Computation  of  cash  surrender  value,  ex- 
tended or  paid-up  insurance,  where  holder 
has  borrowed  on  policy. 

23  L.R.A.(N.S.)   828. 

Failure  to  apply  for  paid-up  insurance 
within  time  stipulated. 

8  L.R.A.(N.S.)    193. 

Asalgnment    of   policy   or   change    of 
beneficiary. 

Assignment  of  insurance. 

56  Am.  Dec.  747. 
Assignment  of  life  insurance  policies. 
,     .  87  Am.  St.  Rep.  486. 

Assignment  of  benefits  in  mutual  benefit 
association.  19  Am.  St.  Rep.  790 
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Validity  of  assienment  of  policy  to  one 
having  no  insurable  interest. 

16  Am.  St.  Rep.  906. 

Validity  of  assignment  of  interest  in  life 
insurance  to  one  paying  premiums. 

3  L.R.A.(N.S.)    936. 
Validity  of  assignment  not  made  as  cover 

for  wager  policy  of   life  insurance  to  one 
having  no  insurable  interest. 

6    L.R.A.(N.S.)    128 
Right  to  change  beneficiary  by  will. 

4  L.R.A.(N.S.)   939. 
Validity  of  assignment  of  insurance  poli- 
cies to  persons  to  be  named  in  will. 

27  L.R.A.(N.S.)   184. 
Designation,  change  and  rights  of  bene- 

ficaries  in  mutual  benefit  association. 

19  Am.  St.  Rep.  786. 

Statute  permitting  change  of  beneficiary 
as  affecting  rights  under  policy  previously 
issued.  8  L.R.A.(N.S.)   923. 

Effect  of  consideration  moving  original 
beneficiary  in  mutual-benefit  certificate  up- 
on right 'to  change  beneficiaries. 

12  L.R.A.(N.S.)  1207. 

Waiver  or  estoppel. 

Retention  of  policy  as  waiver  of  mistake 
or  fraud  of  insurer  or  its  agent. 

67   L.R.A.   705. 

Waiver  of  conditions  in  insurance  policy. 
11  Am.  St.  Rep.  67;  17  Am.  St.  Rep.  247; 
62    Am.   St.    Rep.   659. 

Waiver  of  provisions  of  non-waiver  or 
written  waiver  of  conditions  and  forfeitures 
in  policies.  107  Am.  St.  Rep.  100. 

Oral  waiver  or  estoppel  as  to  forfeitures 
after  issuance  of  policy  and  before  loss, 
under  policies  requiring  written  consent  or 
waiver.  10  L.R.A.(N.S.)  1064. 

Failure  of  insurer  to  speak  or  act  after 
notice  of  breach  of  policy  as  waiver. 

25   L.R.A.(N.S.)    1. 

Waiver  of  provision  as  to  change  of  in- 
sured's occupation  by  continued  receipt 
of  dues.  27   L.R.A.(N.S.)    446. 

Acceptance  of  premiums  as  waiver  of 
provision  of  policy  as  to  form  of  receipt 
therefor.  18  L.R.A.(N.S.)  1219. 

Unsucceasfnl  attempt  to  collect  premium 
aa  waiver  of  forfeiture.  18  L.R.A.(N.S.)  902. 

Effect  of  nonwaiver  agreement  on  con- 
ditions existing  at  inception  of  policy. 

13  L.R.A.(N.S.)   827. 
Whether    breach    which    ipso    facto    ter- 
minates insurance  can  be  waived. 

26  L.R.A.(N.S.)    78. 
Waivers  by  insurance  agents. 

0  Am.  St.  Rep.  229. 
Power  of  agents  to  waive  forfeitures. 

28  Am.  St.  Rep.  660. 
Estoppel  of   insurance  company  by  acts 

of  agent.  9  Am.  St.  Rep.  162. 

Effect  of  agent's  insertion  in  application 
of  false  answers  to  questions  correctly 
answers  by  insured.      4  L.R.A.(N.S.)  607. 

Effect  of  insurance  agent's  mistake  in 
designating  location  of  property. 

2  L.R.A.(N.S.)    548. 
Effect  of  knowledge  of  insurance  agent 

acting  in  two  capacities. 

3  L.R.A.(N.a)    444. 


J     Bad  faith  of  assured  as  affecting  estoppel 
of  insurer  because  of  agent's  knowledge  to 
set  up   falsity  of   answers   in   application. 
14  L.R.A.(N.S.)   290. 
Waiver  by  subordinate  lodge  of  right  of 
association  to  insist  upon  forfeiture  of  ben- 
efit. 10L.R.A.(N.S.)  136. 
Waiver  by  o£Bcers  of  subordinate  lodge  of 
forfeiture  for  nonpayment  of  assessments. 
4  L.R.A.(N.S.)    421. 

Tlie  loss  and  remedies  of  aMnred,  gen- 
erallj. 

Right  of  policy  holder  to  accounting  by 
insurer.  28  L.R.A,(N.S.)  559. 

Underwriter's  liability  for  injures  to  oth- 
er vessel  by  collision  which  insured  vessel 
has  to  pay.  54  Am.  Dec.  787. 

Effect  of  discharge  of  person  primarily 
liable  for  loss,  or  of  contractual  provision 
giving  him  benefit  of  insurance,  upon  in- 
sureds right  of  action  against  insurer. 

29  L.R.A.(N.S.)   698. 

Effect  of  execution  for  crime  on  right  to 
recover  insurance.  14  L.R.A.  ( N.S. )  366. 

Burial  insurance  and  funeral  benefits. 

23  L.R.A.(N.S.)   197. 

Liability  for  death  under  policy  insuring 
against  permanent  or  total  disability. 

28  L.R.A.(N.S.)   742. 

Right  to  recover  under  "sue  and  labor" 
clause  in  marine  policy  for  moving  cargo 
over-land.  14  L.R.A.(N.S.)  1161. 

Right  of  beneficiary  to  sue  insurer  for 
'breach  of  contract  other  than  failure  to 
pay  indemnity.  4  L.R.A. (N.S.)  870. 

ITotloe  and  proofs  of  loss,  aooidont,  or 
death. 

Effect  of  failure  of  mortgagor  to  give 
notice  or  proof  of  loss  upon  right  of  mort- 
gagee to  insurance.        14  L.R.A. (N.S.)  459. 

Furnishing  unsworn  proofs  of  loss  as 
substantial  compliance  witn  policy  requir- 
ing proofs  under  oath.  28  L.R.A.(N.S.)  651. 

Proof  of  death  in  cases  of  accident  and 
life  insurance.  137  Am.  St.  Rep.  718. 

When  strict  compliance  with  requirement 
as  to  time  of  notice  in  accident  or  health 
policy  excused.  18  L.R.A. (N.S.)  109;  27 
L.R.A.(N.S.)   319. 

Validity  of  policy  provision  requiring 
notice  of  accident  or  sickness  within  speci- 
fied time.  18L.R.A.(N.S.)  106. 

Nondevelopment  of  injury  as  affecting 
time  for  giving  notice  required  by  accident 
policy.  14   L.R.A.(N.8.)    503. 

Certlfleate  of  magistrate. 

Necessity  and  sufficiency  of  certificate  of 
magistrate.  23  Am.  St.  Rep.  258. 

Appraisal  and  arbitration. 

Arbitration  as  condition  precedent  to  ac- 
tion on  insurance  policy.  15  L.R.A.(N.S.) 
1055;  28  L.R.A. (N.S.)   104. 

Effect  of  failure  of  arbitration  under  pro- 
vision of  insurance  policy. 

4.L.R.A.(N.S.)    288. 
Effect  of  award  under  terms  of  insurance 
policy  upon  mortgagee,  not  a  party. 

25  L.R.A(N.S.)   740. 
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Cause  of  loaa. 

What  is  included  in  loM  hj  fire. 

45  Am.  Dec.  657;  23  Am.  St.  Rep.  815. 

Fire   insurance  as   covering   loss   caused 

by  excessive  heat,  smoke  or  soot  from  heat- 

iag  apparatus.  25  L.R.A.(N.S.)  501. 

Effect  of  voluntary  exposure  to  peril  upon 

liability  on  marine  policy. 

1  L.R,A.(N.S.)   1095. 
Are  losses  or  damages  by  fire  within  the 
meaning  of  insurance. 

133  Am.  St.  Rep.  1087. 
"Earthquake"  clause  in  fire  insurance  pol- 
icies. 132  Am.  St.  Rep.  437. 
Liability  of  insurer   for  fire  caused   by 
earthquake.  21  L.R.A.(N.S.)  103. 
Liability    of    insurer    for    property    de- 
strojred  by  mob.            20  L.R.A.(N.S.)   277. 
Liability  of  insurer  in  case  of  intentional 
destruction  of  property  by  insured. 

17  L.R.A.(N.S.)   189. 
Cause  of  doatk  or  lajnrx. 
What  is  death  by  accidental  means. 

8  Am.  St.  Rep.  763. 
Injury    to    insured    by    own    act    while 
asleep,  as  an  accident.  1  L.R.A.(N.S.)  422. 
When  death  or  injury  primarily  caused 
by  insured's  voluntary  act,  deemed  caused 
by  accidentalmeans.       5  L.R.A.(N.S.)  857. 
Condition  resulting  from  accident  as  with- 
in restriction  of  liability  in  accident  policy, 
for  disability  arising  from  such  condition. 
8  L.R.A.(N.S.)   1014. 
Liability  for  indemnity  against  total  dis- 
ability which  results  from  injury  for  which 
independent  indemnity  provided. 

28  L.R.A.(N.S.)   730. 
Voluntary  exposure  to  danger. 

95  Am.  St.  Rep.  379. 

Death  by  voluntary  exposure  to  unneces- 

sai7  danger,  etc.  12  Am.  St.  Rep.  272. 

Voluntary  exposure  to  unnecessary  danger 

within    meaning  of    insurance   policy.     22 

L.R.A.(N.S.)  779;  27  L.R.A.(N.S.)  1164. 

Applicability  of  general  requirement  as 
to  external,  violent  and  accidental  means 
to  separate  provisions  as  to  injuries  from 
specified  causes.  27  L.R.A.(N.S.)  480. 

Boarding  or  alighting  from  moving  train 
as  within  provision  of  accident  policy   as 
to  exposure  to  danger.   10  L.R.A.(N.S.)  957. 
Insurance  against  sunstroke. 

6  L.R.A.(N.8.)    609. 
Rupture  of  blood  vessel  as  within  acci- 
dent policy.  19  L.R.A.(N.S.)   1206. 
Liability  under  accident  policy  for  death 
or  injury  caused  by  medical  treatment. 

26  L.R.A.(N.S.)   1004. 
Exemptions    in    accident    policy    against 
accident  on   railroad  trains. 

22  L.R.A.(N.S.)  1255. 
Restriction  of  insurer's  liability  where  in- 
juries received  on  "roadbed"  of  railway. 

8  L.R.A.(N.S.)    970 
Death  of  insured  in  known  violation  of 
law.  60  Am.  St.  Rep.  100. 

Necessity  that  death  be  reasonable   and 
legitimate  consequence  of  violation  of  law, 
to  relieve  insurer.        13  L.R.A.(N.S.)   258. 
Liability  of  insurer  for  death   from    in- 
halation  of  gas.  2  L.R.A.(N.S.)    108. 


Elffect  of  insured's  taking  poison. 

52  Am.  St.  Rep.  363. 

Liability  on  health  insurance  policy  for 
death  or  disability  caused  by  blood  poison- 
ing. 5    L.R.A.(N.S.)    932. 

liability  on  accident  policy  for  sickness 
or  death  caused  by  blood  poisoning. 

6  L.R.A.(N.S.)   926. 

Death  or  injury  from  substance  taken  in- 
ternally as  caused  by  external  means. 

30  L.R.A.(N.S.)   118L 
Self-destruction  as  defense  to  life  insur- 
ance.                           84   Am.   St   Rep.  540. 

Death  of  insured  by  suicide  "sane  or  in- 
sane." 8  Am.  St  Rep.  885,  886. 

Effect  of  words  "sane  or  insane,"  etc.,  in 
suicide  clause  in  life  policy. 

17  L.R.A.(N.S.)  260. 

Suicide  while  sane  as  defense  to  action 
on  policy  or  certificate  containing  no  pro- 
vision as  to  effect  thereof. 

8  L.R,A.(N.S.)    1124. 

Effect  of  suicide  of  assured  on  right  to 
recover  on  policy.  59  Am.  Dec.  487. 

Suicide  as  death  through  external,  violent 
and  accidental  means.    7  L.R.A.  (N.S.)  223. 

Power  of  legislature  to  forbid  defense  of 
suicide  in  life  insurance. 

31  L.R.A.(N.S.)   831. 
Interest  la  proceeds. 

Right  to  insurance  taken  in  agent's  name. 
13  L.R.A.(N.S.)   152. 

Protection  of  insurer  by  clause  giving 
company  option  as  to  payee,  and  making 
conclusive  evidence  of  payment  to  proper 
person.  20  L.R.A.(N.8.)  928. 

Who  entitled  to  proceeds  of  insurance 
where  only  part  of  purchase  money  has  been 
paid.  84   Am.   Dec.   429. 

Right  of  vendor  to  proceeds  of  insurance 
in  name  of  vendee.        13  L.R.A.(N.S.)  909. 

Rights  of  mortgagee  under  insurance  on 
mortgaged   property.         54    Am.  Dec.  693. 

Fire  insurance  as  security  for  a  mort- 
gagee or  other  lien  holder. 

135  Am.  St  Rep.  743. 

Application  of  proceeds  of  insurance  on 
mortgaged  property.    118  Am.  St.  Rep.  968. 

Duty  of  mortgagee  as  to  insurance  collect- 
ed before  maturity  of  indebtedness. 

10  L.R.A.(N.S.)  1166. 

Interest  of  mortgagor  in  insurance  se- 
cured by  mortgagee  for  own  protection. 

11  L.R.A.(N.S.)   143. 

Effect  of  breach  of  insurance  policy  by 
mortgagor  on  rights  of  mortgagee. 

18   L.R.A.(N.S.)    197. 

Right  to  insurance  where  loss  occurs  dar- 
ing period  of  redemption  from  foreclosure. 

6  L.R.A.(N.S.)    448. 
Injured  employee's  right  to  reach  fond 

under   employer's   liability   policy. 

7  L.R.A.(N.S.)    958. 
Death  of  beneficiary  before  death  of  in- 
sured.                           11   Am.  St   Rep.  721. 

Life  insurance  in  favor  of  persons  having 
no  insurable  interest 

128   Am.   St.  Rep.    302. 

Wife's  vested  interest  in  policy  on  hus- 
band's life.  28  Am.  St  Rep.  657. 
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Who  is  a  member  of  "family"  within 
contrsct  of  benefit  society. 

3  L.R.A.(N.S.)    334. 
Insurance  payable  to  "heirs." 

44  Am.  St.  Rep.  404. 

Who  are  legal  heirs  to  whom  insurance 
payable.  3  L.R.A.(N.S.)    904. 

Effect  of  beneficiary  in  mutual  benefit 
certificate  becoming  self-supporting. 

7  L.R.A.(N.S.)    393. 
Effect  of  divorce  on  rights  of  beneficiary 

in  insurance  policy.       3  L.R.A.(N.S.)    478. 

Right  of  member  of  benefit  society  to 
use  fund  for  own  benefit. 

25  L.R.A.(N.S.)   814. 

Right  to  subject  endowment  or  tontine 
policy  to  claims  of  creditors. 

4  L.R.A.(N.S.)   456. 
Creditor's  rights   as   to   policies   having 

cash-surrender  value;   and  as  to  insured's 
option  to  receive  cash  surrender  value. 

16  L.R.A.(N.S.)   316. 
Tlate  for  brlacliiK  suit  on  polley. 

Time  within  which  action  may  be  brought 
on   insurance   policy. 

26    Am.    St.    Rep.    485. 

Waiver  of  short-limitation  period  in  pol- 
icy by  efforts  at  compromise  extending  be- 
yond termination.  9  L.R.A.(N.S.)  654. 
Xbctemt  of  loss  or  roeoTory. 

Liability  of  insurer  for  value  of  party 
wall.  20  L.R.A.(N.S.)    226. 

What  constitutes  total  disability  of  in- 
sured. 23  L.R.A.(N.S.)  352. 

When  property  is  "wholly  destroyed"  or 
a  "total  loss"  within  meaning  of  insurance 
policy.  50  Am.  St.  Rep.  810. 

Custom  to  pay  as  affecting  liability  of 
insurer  for  loss  of  certain  class  not  covered 
by  policy.  19  L.R.A.(N.S.)  421. 

Eleetion  by  lamrer  to  repair. 

Effect  of  insurer's  election  to  repair  or 
replace  insured  property. 

20  L.R.A.(N.S.)   960. 

Snbrogatlon  of  Insurer. 

Subrogation  of  insurer. 

44  Am.  St.  Rep.  731. 
Right  of  life  or  accident  insurance  com- 
pany to  subrogation.    18  L.R.A.(N.S.)  211. 

Right  of  insurer  to  subrogation  on  pay- 
ment of  mortgage  debt  from  insurance  on 
mortgagee's  interest.        3  L.R.A.(N.S.)  70. 

Beiaanraaee. 

Liability  of  reinsurer. 

8  L.R.A.(N.S.)    844. 
Re-insurance  and  remedies  of  the  parties. 

45  Am.  St.  Rep.  442. 

Onaranty  Inniranoe. 

Insurance  against  dishonesty  of  employee. 
54  Am.  St.  Rep.  446. 
Giving  note  as   loss  or   damage  within 
oontract  of  indemnity. 

9  L.R.A.(N.S.)    478. 
Indemnity   insurance;    power   of   insurer 

•8  to  settlement  of  claims. 

6  L.R.A.(N.S.)   562. 
When  insured  is  so  charged  with  knowl- 
edge of  accident  as  to  come  within  provision 
of  indemnity  policy  requiring  notice  to  in- 
surer. 16  L.R.A.(N.S.)    400. 


Rent  insurance.        23  L.R.A.(N.S.)   123. 

Right  under  indemnity  policy  to  expenses 
of  successful  defense  or  compromise. 

30  L.R.A.(N.S.)  1105. 

Injuries  covered  bv  employers'  indemnity 
policy.  30  L.R.A.(N.S.)   1192. 

Limitation  of  liability  in  employers'  in- 
demnity insurance  as  including  expenses  of 
litigation.  12  L.R.A.(N.S.)   479. 

Construction  of  bond  or  policy  indemni- 
fying employer  against  employee's  negli- 
gence. 31  LJl.A.(N.S.)    775. 


INTEMPERAHCE. 


As  ground  for  divorce,  see  Husband  and 
Wife,  lU.  b,  3. 


iifTEirr. 

Giving  effect  to  intention  of  parties  iu  con- 
struing contract,  see  Contracts,  80,  81. 

Evidence  as  to,  generally,  see  Evidence,  X. 
e,  3. 

Admissibility  of  homesteader's  declaration 
as  to,  see  Evidence,  604. 

Sufficiency  of  evidence  as  to,  see  Evidence. 
876. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  e,  7. 

Parol  evidence  as  to,  see  Evidence,  VI.  j. 

Opinion  evidence  as  to,  see  Evidence,  VII.  e. 

Sufficiency  of  averment  of  criminal  intent, 
see  'Indictment,  etc.,  39. 

Construing  policy  so  as  to  give  effect  to  in- 
tent of  parties,  see  Insurance,  36,  37. 

Intention  of  parties  that  absolute  deed 
should  be  mortgage  only,  see  Mortgage, 
I,  b. 

To  defraud  United  States  mail,  see  Post- 
office,  2. 

Effect  of,  in  determining  whether  delivery 
of  personalty  was  made  to  purchaser, 
see  Sale,  8. 

Of  legislature  in  passage  of  statute,  see 
Statutes,  60-65. 

Right  to  testify  as  to,  see  Trial,  331. 

Instruction  as  to  criminal  intent,  see  Trial, 
430. 

Question  for  jury  as  to,  see  Trial,  IV.  d,  1. 

Of  voter  in  marking  ballot,  see  Voters  and 
Elections,  31,  33. 


*»» 


nrrEBEST. 

I.  When  Recovebablel 

a.  In  General. 

b.  As  Damages;  On  Amount  Al- 

lowed as  Damages, 

c.  Liability  of  Oovemmental  Body. 
11.  Rate. 

III.  Editobial  Notes. 

Presumption  as  to  proper  computation  of, 
see  Appeal  and  Error,  478. 
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IXTEREST,  I.  a. 


Inclusion  of  future  interest  in  attachment 

bond,  see  Attachment,  15. 
Ktrect  of  adding  unearned  interest  to  face 

of  note,  see  Bilk  and  Notes,  0. 
I'rovision    as    to,   in   municipal    bond,    see 

Bonds,  27a. 
I'ight  of  city  to  stop  interest  by   paying 

warrants  before  maturity,  see  Munic- 
ipal Corporations,  46. 
Right    of    mortgagee    to    pay    interest    on 

prior  mortgage,  see  Mortgage,  39. 
Necessity  for  pleading  limitations  in  action 

to  recover  back,  see  Pleading,  317. 
On  taxes,  see  Taxes,  IV.  j. 
Sufficiency  of  tender  to  stop  running  of,  see 

Tender,  3. 
Usurious  interest,  see  Usury. 


I.  When  Recovebable. 

a.  In  General. 

Allowance  of  interest  to  subcontractor  on 
foreclosure  of  lien,  see  Liens,  08. 

1.  State,  county  and  municipal  taxes  due 
from  a  bankrupt  do  not  constitute  a 
"claim"  in  bankruptcy,  the  right  to  inter- 
est on  which  ceases  from  the  adjudication 
in  bankruptcy,  but  bear  interest  at  the 
rate  fixed  by  statute  up  to  the  time  pay- 
ment is  actually  made,  regardless  of  tlie 
tlate  of  adjudication  by  virtue  of  the  bank- 
ruptcy act  of  July  1,  1898,  chap.  541,  §  64.i 
( —  Stat,  at  L.  — ),  providing  that  before 
anything  shall  be  paid  to  the  creditors  by 
way  of  dividends  all  taxes"  owing  by  tlie 
bankrupt  shall  be  fully  discharged.  Kc 
Kallak,  147  Fed.  276. 

[Cited  in  note  in  29  L.R.A.(N.S.)  889, 
on  interest  on  allowed  claims  in  bank- 
ruptcy.] 

2.  By  the  terms  of  a  conditional  contract 
of  sale  appellant  obligated  itself  to  pay  to 
respondent  the  purchase  price  of  the  prop- 
erty on  or  before  December  1,  1900.  The 
indebtedness  falling  due  on  said  date,  re- 
spondent was  entitled  to  recover  interest 
thereon  from  such  time,  at  the  legal  rate, 
even  though  no  demand  for  payment  of 
such  indebtedness  was  made  prior  to  the 
commencement  of  the  action.  Morrison 
Mfg.  Co.  V.  Fargo  Storage  &  Transfer  Co. 
10  N.  D.  256,  113  N.  VV.  605. 

3.  Interest  does  not  run  upon  an  amount 
due  a  materialman  for  which  he  claims  a 
mechanics'  Hen  until  the  filing  of  the  lien, 
where  his  statement  of  claim  does  not  show 
when  he  was  entitled  to  his  mone>,  and 
makes  no  claim  for  interest.  Pittsburgh 
Plate  Glass  Co.  v.  Leary,  —  S.  D.  — ,  31 
L.R.A.(N.S.)   746,  120  N.  W.  271. 

4.  In  an  action  for  specific  performance, 
the  allowance  of  interest  on  the  purchase 
price  due  on  a  contract  for  the  sale  of  real 
fstate  in  favor  of  the  vendor  was  proper, 
where  the  vendee  did  not  pay  the  same  when 
a  valid  deed  and  abstract  was  tendered  pur- 
suant to   tlie   contract,   although  the   con- 


tract did  not  provide  for  interest,  as  tha 
vendee  had  taken  possession.  Pillsbury  t. 
J.  B.  Streeter,  Jr.  Co.  15  N.  D.  174,  107  N. 
W.  40. 

5.  The  right  of  the  mortgagee  or  assignee 
to  collect  interest  on  the  mortgage  is  only 
suspended  until  the  address  of  such  mort* 
gagee  or  assignee  is  filed  with  the  register 
of  deeds,  and  failure  to  file  such  address 
does  not  work  a  forfeiture  of  the  interest 
accrued  up  to  the  time  of  such  filing,  under 
S.  D.  Sess.  Laws  1897,  chap.  96,  p.  251, 
providing  that  no  interest  shall  become  due 
and  collectable  by  the  mortgagee  or  assignee 
until  such  filing.  Bruce  v.  Wanzer,  2U  S. 
D.  277,  105  N.  VV.  282. 

6.  One  who  enters  into  a  contract  for  the 
purchase  of  a  tract  of  land,  by  which  he  is 
to  pay  one  third  in  cash  within  thirty 
days  from  the  date  of  the  contract  and  give 
notes  and  mortgages  for  the  balance,  to  be 
dated  one  month  after  the  date  of  such 
contract  with  interest  at  6  per  cent,  the 
land  to  be  conveyed  within  such  thirty 
days  by  good  and  suflficient  conveyance,  is 
not  liable  for  interest  during  a  period  of 
several  months,  during  which  time  tiie 
vendors  were  endeavoring  to  procure  a  good 
title  to  the  land.  Moore  v.  Beiseker,  77 
C.  C.  A.  545,  147  Fed.  367. 

7.  Although  a  certificate  of  deposit  pay- 
able on  demand  after  a  stated  perjod 
contains  a  stipulation  that  it  shall  not 
bear  interest  after  maturity,  the  holder 
thereof  is  entitled  to  legal  interest  thereon 
from  the  date  when  the  bank  fails  or  re- 
fuses to  meet  a  demand  for  payment  when 
payment  is  due.  First  Nat.  Bank  v.  State 
Uank,  15  N.  D.  594,  109  N.  W.  01. 

8.  Interest  was  properly  computed  and 
payments  credited,  by  the  payee  of  a  prom- 
issory note  from  the  date  of  the  note  to 
the  date  of  the  endorsement  of  payment, 
and  from  the  amount  of  the  principal  and 
interest  due  at  that  time  the  partial  pay- 
ment was  deducted,  such  procedure  being 
consistent  with  S.  D.  Rev.  Civ.  Code,  §  1150, 
subd.  3.  Northwestern  Mortg.  Trust  Co.  ▼. 
Ellis,  20  S.  D.  543,  108  N.  W.  22. 

Effect  of  mistake. 

9.  In  an  action  by  a  vendee  of  land  to 
rescind  the  contract  on  the  ground  of  mu-- 
tual  mistake,  it  is  proper  to  allow  interest 
on  the  cash  consideration  paid  by  him  from 
the  time  of  the  payment  to  the  time  of  the 
trial.  Dolfinger  v.  Thomas.  22  S.  D.  57, 
133  Am.  St.  Rep.  900,  116  N.  VV.  100. 

10.  In  an  action  to  restore  to  record  and 
to  foreclose  a  first  and  second  mortgage 
discharged  from  record  by  the  second  mort- 
gagee under  a  mistake  of  fact  that  the 
third  mortgagee's  rights  had  been  foreclosed 
by  the  action  to  foreclose  the  second  mort- 
gage, it  was  proper  to  allow  the  second 
mortgagee  interest  from  the  date  of  former 
foreclosure  and  release,  since  under  S.  D. 
Rev.  Civ.  Code,  §  2035,  the  third  mortgagee 
could  have  redeemed  at  any  time,  and  thus 
have  prevented  the  accumulation  of  interest 
and  costs.  Home  Invest.  Co.  v.  Clarson, 
21  8.  D.  72,  109  N.  W.  507. 
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b.  i.«    DamagM;   On  Amount   Allowed   <m 
Damages. 

11.  Where,  in  action  for  work  and  labor 
performed,  plaintiff  completed  his  labor  on 
October  21  of  a  given  year,  he  was  entitled 
to  interest  on  the  amount  due  him  from 
such  time,  and  a  verdict:  "We  .  .  . 
lind  for  plaintiff  and  assess  his  damages 
at  §545  with  interest  at  7  per  cent,  per 
annum"  was  sufficient  to  authorize  judg- 
ment, under  S.  D.  Rev.  Civ.  Code  3903, 
g  -2280,  which  provides  that  every  person 
who  is  entitled  to  recover  damages  cer- 
tain, or  capable  of  being  made  certain  by 
calculation,  and  the  right  to  recover  which 
is  vested  in  him  upon  a  particular  day, 
is  entitled  also  to  recover  interest  thereon 
from  that  day,  except  during  such  time  as 
the  debtor  is  prevented  by  law  or  by  the 
act  of  the  creditor,  from  paying  the  debt. 
Corcoran  v.  Halloran,  20  S.  D.  384,  107  N. 
AV.  210. 

Cated  in  note  in  25  L.R.A.(N.S.)  311, 
313,  on  power  of  court  to  amend  ver- 
dict by  adding  interest.] 

c.  Liability  of  Qovemmental  Body. 

12.  In  an  action  on  a  township  order  due 
Jan.  1st.,  1901,  interest  was  allowable  only 
from  such  date  and  not  from  the  date  of 
the  order.  Bank  of  Park  River  v.  Norton, 
14  N.  D.  143,  104  N.  W.  525. 


II.  Ratk. 

Hight  to  object  to,  on  appeal,  see  Appeal 
and  Error,  585. 

Prejudicial  error  in  failing  to  instruct  as 
to,  see  Appeal  and  Error,  1065. 

Tviability  of  broker  for  negligence  in  ascer- 
taining rates  of  interest  on  debt  as- 
sumed by  principal,  see  Damages,  40. 

J^iability  of  purchaser  of  mortgaged  prem- 
ises under  provision  in  note  secured, 
for  increased  rate  after  maturity,  see 
Mortgage,  42a. 

13.  A  grantee  assuming  a  mortgage  debt 
which  as  recorded  described  the  notes  as 
bearing  6  per  cent  interest  is  not  bound 
to  pay  a  stipulated  higher  rate  after  ma- 
turity, of  which  he  had  no  notice,  but  only 
the  legal  rate  of  7  per  cent.  Hinrichs  v. 
Brady,  23  S.  D.  250,  121  N.  W.  777.  Re- 
versing on  rehearing  20  S.  D.  699,  108  N. 
W.  332. 


III.  Editobiai.  Notes. 

When  interest  allowed.      6  Am.  Dec.  188. 

Interest  against  personal  representatives. 

99  Am.  Dec.  206. 

Interest  on  allowed  claim  in  bankruptcy. 

29  L.R.A.(N.S.)   887. 

Implied   liability  of  countv  for   interest 

on  its  obligations."        17  L.R".A.(N.S.)   552. 

''     Interest  on  unliquidated  damages. 

28   L.R.A.(N.S.)    1. 


Rules  for  computing  interest. 

50  Am.  Dec.  287. 
Constitutionality   of   statutory    discrimi- 
nation in  interest  rates. 

2  LuR.A.(N.S.)    813. 


IMT£BIOB  DEFABTIOSNT. 

Disposal  of  public  lands  by  Land  Depart- 
ment, see  Public  Lands,  IIL 


IMTERBIKDIATE    DECISIONS. 

Review  of,  on  appeal,  see  Appeal  and  Error, 
VII.  f,  3. 


» «  » 


INTERNA!.  IMPBOVEMENTS. 

Grant  of  public  lands  for,  see  Public  Lands, 
II.  a. 

Editorial  note. 

Power  of  legislature  to  authorize  political 
divisions  to  build,  purchase,  or  operate  rail- 
road, as  affected  by  restrictions  on  power 
to  aid  private  enterprises. 

28  L.R.A.(N.S.)   412. 


«  ■» 


INTEBNAX  BEVENUE. 

Police  power  as  to,  see  Constitutional  Law, 
60,  84-86. 

Presumption  of  correctness  of  assessment 
of,  see  Evidence,  159. 

Admissibility  of  certified  list  of  taxpayers 
furnished  by  internal  revenue  collector, 
see  Evidence,  299. 

Special  legislation  as  to  registration  and 
publication  of  internal  revenue  re- 
ceipts, see  Statutes,  51. 

Direction  of  verdict  in  action  for  tax,  see 
Trial,  279. 

Privilege  of  witness  in  regard  to,  see  Wit- 
nesses, 95. 

1.  The  question  of  the  want  of  revenue 
stamps  on  a  policy  of  fire  insurance,  re- 
quired by  law  at  the  time  when  it  was  is- 
sued, cannot  properly  be  raised  in  a  statu 
court.  Wheaton  v.  Liverpool  &  L.  &  G. 
Ins.  Co.  20  S.  D.  62,  104  N.  W.  850. 

2.  N.  D.  Laws  3907,  chap.  389.  p.  307, 
requiring  the  registration  and  publication 
of  internal  revenue  receipts,  is  not  uncon- 
stitutional on  the  grounds  that  it  imposes 
additional  requirements  upon  the  condi- 
tions imposed  by  t)ie  acts  of  Congress,  so 
as  to  violate  the  provisions  of  the  United 
•States  Constitution  making  tlie  acts  of 
Congress  the  supreme  law  of  the  land. 
State  ex  rel.  Flaherty  v.  Hanson,  36  N.  D. 
347,  113  N.  W.  373. 

3.  An  express  company  is  properly  as- 
sessed with  a  special  tax  as  a  dealer  in 
liquors  where  it^  local  agents  throughout 
the  state  take  orders  for  beer  from  persons 


Digitized  by 


Google 


MS 


INTERNATIONAL  LAW— INTERVENTION, 


desiring  the  same,  forward  such  orders  to 
breweries  in  another  state,  sometimes  send- 
ing_  in  orders  without  request  from  any 
known  patron,  upon  which  the  beer  would 
be  shipped  to  such  agents,  and  the  price 
charged  by  the  shipper  to  the  express  com- 
pany, the  agents  storing  such  beer  when 
received  in  the  company's  warehouse  until 
delivered  to  the  persons  ordering  the  same 
and  to  the  other  customers  subsequently 
applying  therefor  from  whom  the  agent 
would  collect  the  sale  price  plus  the  trans- 
portation charge  and  account  therefor  in 
its  returns  to  the  express  company  without 
taking  any  receipts  from  the  parties  to 
whom  the  beer  was  delivered  and  without 
keeping  any  books  showing  their  names, 
the  express  company  receiving  as  compensa- 
tion the  carriage  charges  and  a  monopoly 
of  the  business.  Western  Exp.  Ck).  v.  United 
States,  72  C.  C.  A.  616,  141  Fed.  28. 

Editorial  note. 

Forfeiture  for  violation  of  revenue  laws. 
2  L.R.A.(N.S.)    185. 


o« » 


UrrEBMATIONAI.  LAW. 

Private  international  law,  see  Conflict  of 
Laws. 


*«» 


IMTEKPIJr&DER. 

Editorial  notes. 

Right  of  interpleader. 

91  Am.  St.  Rep.  594. 
Interpleader  in  equity.    35  Am.  Dec.  695. 
Interpleader   by  one   having  contractual 
relation  with  one  claimant. 

10  L.R.A.(N.S.)   748. 


e  I » 


IMTERPBETATkON. 

Of  contract,  see  Contracts. 
Of  statute,  see  Statutes,  in. 


*«» 


INTEBBOOATORIES. 

To  witness,  see  Witnesses,  IV. 

e  I  » 

INTERSTATE  COMMERCE. 

See  Commerce. 

e« » 

INTERSTATE  COMMERCE  COMMIS- 
SION. 

Ejection  of  passenger  riding  in  violation  of 
rules  of,  see  Carriers,  4,  5. 

Jurisdiction  of  proceeding  to  prevent  car- 
rier from  putting  proposed  rales  into 
effect,  see  Courts,  6]. 


1.  The  Interstate  Commerce  Commissioik 
has  no  power  to  determine  whether  pro- 
posed rates  for  the  carriage  of  interstate 
freight  by  common  carriers  are  lawful,  bat. 
only  to  determine  whether  rates  already 
in  operation  are  so.  Jewett  Bros.  v.  Chi- 
cago, M.  t  St.  P.  R.  Co.  156  Fed.  160. 

2.  Persons  dealing  with  interstate  car- 
riers are  as  effectually  bou'nd  by  the  inter- 
state commerce  act  and  the  orders  of  the- 
Commission  as  to  both  freight  and  passen- 
ger tariffs  as  is  the  carrier  himself.  Mel- 
ody V.  Great  Northern  R.  Co.  —  S.  D.  — , 
30  LR.A.(N.S.)  668,  127  N.  W.  643. 

3.  Under  the  provisions  of  the  interstate- 
commerce   act    (act  of   Congress  •  of   Feb. 

4,  1887,    chap.     104,    24    Stat.    379,    U. 

5.  Comp.  Stat  1901,  p.  3164)  no  court 
has  an^  power,  in  the  first  instance,  to  in- 
quire into  the  reasonableness  of  any  rate 
that  has  been  regularly  established  by  a 
railway  company  and  filed  with  the  Inter- 
state Commerce  Commission,  but  the  ques- 
tion of  the  reasonableness  of  the  rate  is  to 
be  determined  in  the  first  instance  in  a 
proper  proceeding  before  the  Commission. 
Great  Northern  R.  Co.  v.  Loonan  Lumber 
Co.  —  S.  D.  — ,  125  N.  W.  644. 


INTERTTRBAN  RAILWAYS. 

Editorial  notes. 

Interurban  railroad  as  controlled  by  gen- 
eral law  in  regard  to  operation  of  railroad 
as  carriers  of  passengers.     67  L.R.A.  637- 

Duty  to  look  and  listen  before  crossing 
interurban  railway  on  company's  own  right 
of  way.  23  L.R.A.(N.S.)  1224. 


INTERVENTION. 


Parties  entitled  to  intervene,  see  Action  or 

Suit,  IIL  d. 
Right  of  intervening  creditors  to  be  heard 

on   appeal   in   bankruptcy,  see  Appeal 

and  Error,  454. 
What  may  be  urged  by  intervener  in  at- 
tachment suit,  see  Attachment,  11. 
By  transferee  of  bankrupt,  see  Bankruptcy, 

25. 
Right  of  foreign  corporation  to  intervene, 

see  Corporations,  61. 
Admissibility  of  complaint  of,  see  Evidence, 

318. 
After  rendition  of  judgment,  see  Judgment.. 

201. 

1.  An  application  made  by  voters  and 
taxpayers  of  a  school  district  to  be  allowed 
to  defend  a  pending  action,  brought  to  en- 
join the  issuance  of  the  bonds  of  the  dis- 
trict, did  not  constitute  a  petition  to  in- 
tervene, where  not  accompanied  by  a  pro- 
posed complaint  in  intervention.  Schon- 
weiler  v.  Allen,  17  N.  D.  510,  117  N.  W. 
866. 

Time  for. 

2.  An    intervention    under    N.    D.    Rev. 
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Obdes  1906,  §  6826,  cannot  be  made  after 
judgnwnt.  St.  Paul,  M.  &  M.  R.  Co.  v. 
Blakemore,  —  N.  D.  — ,  122  N.  W.  333. 

3.  Under  8.  D.  Rev.  Code  Civ.  Proc.  S  96, 
providing  that  any  person  Tvho  has  an  in- 
terest in  the  matter  in  litigation  in  the  suc- 
cess of  either  party  or  an  interest  against 
both,  may  before  trial,  intervene  in  an  ac- 
tion or  proceeding.  An  order  granting 
leave  to  intervene  after  judgment  by 
default,  without  vacating  the  judgment 
was  void.  Hickox  t.  Eastman,  21  8.  D.  691, 
114  N.  W.  706. 

Editorial  notes. 

Intervention. 

16  Am.  Dee.  177;  123  Am.  St.  Rep.  280. 
Right  of  intervener  in  attachment  to  at- 
tack validity  of  service  of  process. 

23  L.R.A(K.S.)  1084. 


»«» 


mroxiOATivo  uqvors. 

L  PXOHIBITION  AND  RBOXnULTION;  STAT- 
UTES  AND  OBDINANCBS. 

a.  In  Oeneral. 

b.  Loeal  Option. 

n.  LiCENSB  AND  TAXES. 

in.  UNiAwrcL    Sales;    OnxNsxs    and 
Fboceedinqs. 

a.  In  Oeneral. 

b.  Sale  of  What  IAq%u>r»  Prohibit- 

ed. 

c.  Sales  to  Minort. 

d.  Bales  by  Social  OUth, 

e.  By  Druggiett. 

f.  On  Sunday. 

f.  Place  of  Bale;  Liquor  Ifuieance 
.  Search;  Seizure. 
TV.  Cvra.  Remedies. 
v.  Editobial  Notes. 

Validity  of  appropriation  for  payment  of 
reward  for  conviction  of  violation  of 
prohibition  law,  see  Appropriations,  4. 

Burden  of  proving  intoxicating  nature  of 
liquor,  see  Evidence,  238. 

Validity  of  statute  appointing  state  en- 
foff— 'ent  commissioner  to  prosecute 
violmions  of  the  prohibition  law,  see 
Officers,  17. 

As  property,  see  Property. 

Title  of  statute  as  to,  see  Statutes,  37,  38. 

Special  legislation  as  to  registration  and 
publication  of  internal  revenue  re- 
ceipts, see  Statutes,  51. 


I.   FBOHIBITION  and  RWJtJLATION  ;  STATUTES 
AND  OBDINANCXS. 

a.  In  Oeneral. 

Ordinances  with  respect  to  license,  see  in- 
fra, II. 

Kegulation  against  minors  entering  saloons, 
see  infra,  34-38. 

Prohibition  of  sale  under  police  power,  see 
Constitutional  Law,  73. 


Mandamus  to  compel  payment  of  reward 
for  procuring  conviction  of  violation  of 
prohibition  law,  see  Courts,  36. 

Judicial  notice  vf  policy  of  electors  of  state 
as  to,  see  Evidence,  18. 

Amendment  of  statute  defining  intoxicating 
liquors,  see  Statutes,  103. 

1.  The  business  of  engaging  in  the  sale  of 
intoxicating  liquors  is  not  one  of  natural 
right,  but  may  be  restrained  and  limited, 
or  the  right  entirely  denied,  by  the  law 
making  power  of  the  state.  Burke  v.  Col- 
lins, 18  S.  D.  190,  99  N.  W.  1112. 

2.  One  seeking  the  privilege  of  engaging 
in  the  business  of  selling  liquor  must  com- 
ply with  all  the  conditions  and  regulations 
the  legislature  may  prescribe,  in  order  to 
obtain  suc'i  privilege.  Burke  v.  Collins,  18 
S.  U.  190,  00  N.  W.  1112. 

3.  A  demurrer  to  an  information  was 
properly  overruled,  where  it  charged  the 
sale  of  intoxicating  liquors  without  having 
first  obtained  a  license,  and  the  stipulated 
facts  showed  that  the  defendant  had  ob- 
tained a  license  from  the  county  auditor  to 
sell  liquors  in  an  unorganized  town  under 
S.  D.  Rev.  Pol.  Code,  §  2866,  which  origi- 
nally provided  that  the  provisions  of  the 
act  requiring  the  submission  of  the  ques- 
tion of  the  sale  of  intoxicating  to  the  legal 
voters  of  the  town  upon  a  petition  of 
twenty-five  voters,  should  not  apply  to  un- 
incorporated territory,  but  had  been  "amend- 
ed to  read  as  follows,"  by  S.  D.  Sess.  Laws 
1903,  chap.  166,  p.  191,  from  which  the 
provision  relative  to  the  nonapplicability 
of  the  above  named  provisions  to  unincor- 
porated territory,  had  been  omitted;  since 
by  such  omission  the  right  to  sell  in  unin- 
corporated territory  is  prohibited.  Slate 
T.  Mcllvenna,  21  S.  D.  489,  113  N.  W.  878. 

b.  L.oca{  Option. 

Delegation  of  power  as  to,  see  Constitu- 
tional Law,  13. 

Marking  of  ballots  by  voters  at  election, 
see  Voters  and  Elections,  II.  e,  3. 

4.  The  omission  of  the  term  "prohibi- 
tion" in  the  title  to  S.  D.  Laws  1897,  ch. 
72,  which  requires  the  submission  of  the 
question  of  selling  intoxicating  liquor  to 
the  voters  at  each  annual  election  if  a  li- 
cense to  sell  during  the  year  is  desired,  does 
not  make  the  act  unconstitutional.  State 
ex  rel.  Crothers  v.  Barber,  19  S.  D.  1,  101 
N.  W.  1078. 

6.  The  board  of  trustees  of  a  town,  which 
granted  permits  to  sell  intoxicating  liquors 
during  the  preceding  year  after  a  vote  at 
the  annual  election  authorizing  such  sale, 
have  no  authority  to  grant  permits  to  sell 
during  the  ensuing  year  where  no  vote 
was  had  on  the  question  at  the  last  annual 
election,  under  S.  D.  Laws  1897,  chap.  72, 
p.  214,  §  23,  constituting  S.  D.  Rev.  Pol. 
Code  §  2856,  as  amended  by  S.  D.  Laws 
1903,  ch.  166,  p.  191,  which  provides  that 
the  question  of  granting  permits  to  sell 
intoxicating  liquors  shall  be  submitted  to 
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the  voters  at  the  annual  municipal  election 
held  in  any  town  or  city  upon  petition,  and 
if  a  majority  vote  in  favor  of  such  lale  the 
corporate  authorities  shall,  grant  permits 
therefor  for  the  ensuing  year,  but  if  a  ma- 
jority vote  against  such  sale,  no  such  per- 
mit shall  be  granted.  State  ex  rel.  Croth- 
ers  V.  Barber,  19  S.  D.  1,  101  N.  W.  1078. 

6.  S.  D.  Laws  1905,  c.  124,  p.  180,  amend- 
ing S.  D.  Rev.  Pol.  Code,  §  2837,  providing 
that  an  affirmative  vote  on  the  part  of  the 
electors  of  a  town  or  city  is  necessary  to 
authorize  the  issuance  of  a  license  for  the 
sale  of  intoxicating  liquors  repeals  as  much 
of  the  laws  of  1903,  c.  166,  p.  191,  amending 
S.  D.  Rev.  Pol.  Code,  §  2856,  as  requires  a 
negative  vote  to  forbid  the  sale  of  intoxi- 
cating liquors.  State  ex  rel.  Clark  v.  Stak- 
kc,  22  S.  D.  451,  118  N.  W.  703. 
Petition. 

7.  Under  S.  D.  Laws  1903,  chap.  166, 
providing  for  the  calling  for  a  vote  upon 
the  question  of  granting  permits  to  sell 
intoxicating  liquors,  upon  a  petition, 
"signed  by  twenty-five  legal  freeholder 
voters  of  such  .  .  .  city,"  a  voter 
whose  land  is  outside  of  such  city  is  not 
a  resident  freeholder  of  such  city,  and  not 
entitled  to  sign  such  a  petition.  State  ex 
rel.  Cain  v.  Toomey,  —  S.  D.  — ,  129  N.  W. 
663. 

8.  Under  S.  D.  Laws  1903,  chap.  166, 
providing  for  the  calling  for  a  vote  upon 
the  question  of  granting  permits  to  sell  in- 
toxicating liquors,  upon  a  petition,  "signed 
by  twenty-five  legal  freeholder  voters  of 
such  .  .  .  city,"  a  voter  living  with 
his  wife  upon  the  family  homestead,  title 
to  which  stands  in  her  name,  is  not  such  a 
freeholder  as  to  entitle  him  to  sign  such  a 
petition.  State  ex  rel.  Cain  v.  Toomey, 
—  S.  D.  — ,  129  N.  W.  563. 

9.  A  signer  of  a  petition  for  the  sub- 
mission of  the  question  whether  intoxi- 
cating liquor  shall  be  sold  cannot,  after  the 
same  is  filed,  and  after  the  time  for  filing 
a  new  petition  has  expired,  withdraw  his 
name  from  such  petition.  State  ex  rel. 
Kctterling  v.  Gregory,  —  8.  D.  — ,  127  N; 
W.  733. 

10.  When  a  petition,  asking  for  the  sub- 
mission of  the  question  whether  intoxi- 
cating liquor  shall  be  sold  at  retail,  pro- 
vided by  S.  D.  Pol.  Code,  §  2856,  as  amend- 
ed by  S.  D.  Laws  1903,  c.  166,  is  filed  with 
the  town  clerk  and  contains  the  requisite 
number  of  petitioners,  it  becomes  the  duty 
of  the  clerk  to  give  notice  of  the  same  as 
required  by  law,  and  the  town  board  as 
such  has  no  right  or  authority  to  take  any 
action  upon  the  petition.  State  ex  rel  Ket- 
terling  v.  Gregory,  -»  S.  D.  — ,  127  N.  W. 
733. 

Majority  vote  at  election.  - 

11.  Under  S.  D.  Pol.  Code,  §  2856,  pro- 
vidiniit  that  in  order  to  authorize  the  sale 
of  intoxicating  liquors  at  retail  the  ques- 
tion "Shall  intoxicating  liquors  be  sold  at 
retail?"  must  receive  an  affirmative  ma- 
jority of  the  voters  of  the  municipality 
wherein  such  election  is  held,  ballots  not ' 
counted  by  reason  of  defective  marking  will 


not  reduce  the  majority  required  to  au- 
thorize the  sale;  but  where  it  is  shown  that 
some  one  voted  who  was  not  a  legal  voter, 
that  would  reduce  the  majority  to  be  over- 
come. Treat  v.  Morris,  —  S.  D.  — ,  127 
N.  W.  654. 

12.  Where  the  right  to  sell  intoxicating 
liquors  was  carried  by  a  majority  of  the 
votes  cast  on  that  proposition  but  not  a 
majority  of  the  highest  number  of  votes 
cast  at  the  election  on  anotlier  proposition, 
under  S.  D.  Rev.  Pol.  Code,  §  2856,  as 
amended  by  S.  D.  Laws  1003,  chap.  166, 
p.  191,  requiring  the  submission  of  the  ques- 
tion "shall  intoxicating  liquors  be  sold  at 
retailt"  and  providing  that  if  a  majority 
of  the  voters  of  the  township,  town  or  city 
shall  vote  in  favor  of  such  measure,  per- 
mits shall  be  granted  accordingly,  but  if  a 
majority  of  the  voters  shall  vote  against 
the  measure  no  permits  shall  be  granted, 
the  right  to  sell  intoxicating  liquors  was 
improperly  granted.  State  ex  rel.  Clark  v. 
Stakke,  22  S.  D.  228,  117  N.  W.  129. 
Neeeaaitjr  for  ▼oter's  registration. 

13.  Under  S.  D.  Pol.  Code  g§  2023,  2024, 
registration  is  not  applicable  to  city  elec- 
tions in  which  the  question  whether  in- 
toxicating liquor  shall  be  sold  at  retail  is 
to  be  voted  on.  Treat  v.  Morris,  —  S.  D. 
— ,  127  N.  W.  654. 

Contest  of  election. 
Certiorari  as  substitute  for,  see  Certiorari, 
6,7. 

14.  Under  S.  D.  Code  Civ.  Proc.  §  88,  the 
city  council,  mayor,  city  auditor  and  those 
applying  for  a  license  to  sell  intoxicating 
liquors,  are  proper  parties  defendant  in 
an  election  contest  to  contest  the  validity 
of  an  election  on  the  question  whether  in- 
toxicating liquors  should  be  sold  at  retail 
in  a  city.  Treat  v.  Morris,  —  S.  D.  — ,  127 
N.  W.  554. 

15.  S.  D.  Pol.  Code,  §  1988,  providing  that 
any  elector  of  the  proper  county,  desiring 
to  contest  the  validity  of  an  election,  shall 
give  notice  of  intention  to  contest  within 
a  certain  time,  is  broad  and  comprehensive 
enough  in  its  terms  to  confer  authority  and 
power  to  initiate  and  maintain  a  contest 
of  an  election  submitting  the  question, 
"Shall  intoxicating  liquors  be  sold  at  re- 
tail?" Treat  v.  Morris,  —  S.  D.  — ,  127  N. 
W.  564. 


n.  License  and  Taxes. 

Vote  on  question  of  permitting  sale,  see 
supra,  I.  b. 

Sale  without  license,  see  infra,  HI. 

Validity  of  note  given  for  purchase  price 
of  liquor  by  one  who  has  not  complied 
with  the  laws  as  to  license,  see  Bills 
and  Notes,  I. 

Presumption  as  to  time  covered  by  license, 
sec  Evidence,  132. 

Presumption  as  to  correctness  of  assess- 
ment of  special  liquor  tax,  see  Svi- 
dence,  159. 
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Admissibility  of  county  treasurer's  receipt 
to  show  payment  of  license,  see  Evi- 
dence, 293-295. 

Internal  revenue  tax  on,  see  Internal  Reve- 
nue, 2,  3. 

Mandamus  to  compel  issuance  of,  see  Man- 
damus, 10. 

Prohibition  against  unauthorized  grant  of 
license,  see  Prohibition,  5. 

Direction  of  verdict  in  action  for  internal 
revenue  tax,   see   Trial,   279. 

Refreshing  recollection  of  witness  as  to 
granting  of  license,  see  Witnesses,  48. 

16.  Under  S.  D.  Rev.  Pol.  Code,  §  2834, 
2838,  making  it  unlawful  to  engage  in  the 
business  of  selling  intoxicating  liquor  with- 
out a  license  an  expression  "engaging  in  the 
business  without  a  license"  is  equivalent  to 
the  expression  of  "selling  without  a  li- 
cense." State  V.  Ely,  22  S.  D.  487,  118 
N.  W.  687,  18  A.  &  E.  Ann.  Cas.  92. 

17.  No  person  or  corporation  is  author- 
ized to  sell  intoxicating,  brewed  or  malt  li- 
quors in  the  state,  unless  he  shall  have 
paid  the  license  and  procured  the  requisite 
authority  therefor,  which  license  the  state 
is  empowered  to  impose  as  a  condition  prec- 
edent against  total  prohibition.  Jones  v. 
Yokum,  —  S.  D.  — ,  123  N.  W.  272. 

18.  A  city  council  may  upon  its  own 
knowledge,  without  the  presentation  of  any 
evidence  or  the  examination  of  any  wit- 
nesses, refuse  a  city  license  for  the  sale  of 
intoxicating  liquor  at  retail  to  one  who 
holds  a  county  license  therefor.  Center- 
ville  V.  Gayken,  20  8.  D.  82,  104  N.  W. 
910. 

19.  S.  D.  Pol.  Code,  §  2834,  providing 
that  in  all  townships,  precincts,  towns,  and 
<-ities  "where  a  dealer  has  a  warehouse  or 
depository"  there  shall  be  annually  paid  a 
license  upon  the  business  of  selling  or  keep- 
ing for  sale  intoxicants  at  wholesale,  does 
not  qualify  or  limit  the  provisions  of 
§  2835  declaring  that  wholesale  dealers 
shall  be  deemed  to  mean  and  include  all 
persons  who  sell  or  offer  for  sale  intoxi- 
cating liquor  in  quantities  of  five  gallons 
or  more  at  any  one  time  to  any  one  per- 
son; and  such  first  mentioned  section  ap- 
plies to  a  wholesale  dealer  residing  outside 
ihe  state  and  having  no  place  of  business 
or  operating  a  warehouse  or  depository  in 
the  state,  but  transacting  its  business  at 
wholesale  through  traveling  salesmen.  Jones 
v.  Yokum,  —  S.  D;  — ,  123  N.  W.  272. 

20.  Where  a  notice  was  given  that  two 
persons,  naming  them,  had  applied  for  per- 
mits to  sell  intoxicating  liquors  at  retail 
in  a  building  on  lot  23,  block  4  in  the  in- 
corporated town  of  C,  in  the  absence  of  a 
showing  that  there  was  not  more  than  one 
building  on  lot  23,  or  that  the  building  did 
not  contain  two  apartments,  it  did  not  af- 
firmatively appear  that  the  application  was 
for  permits  for  two  persons  to  sell  intoxi- 
cating liquors  upon  the  same  premises,  and 
the  application  is  not  thereby  rendered  void. 
State  ex  rel.  Walklin  v.  Shanks,  —  8.  D. 
— ,  1J5  N.  W.  122. 


Who  mast  proenra. 

21.  One  engaged  in  soliciting  retail  or- 
ders for  intoxicating  liquor,  to  be  forward- 
ed for  acceptance  to  another  state,  where 
delivery  is  to  be  made,  is  within  the  provi- 
sions of  a  statute  imposing  a  license  fee  up- 
on the  business  of  selling  or  ofi'ering  for 
sale  intoxicating  liquors  by  a  traveling 
salesman  who  solicits  orders  for  small 
quantities.  State  v.  Delamater,  20  S.  I). 
23,  8  L.R.A.(N.S.)  774,  129  Am.  St.  Rep. 
907,  104  N.  W.  537. 

Fitness  of  applicant. 

22.  Under  S.  D.  Rev.  Pol.  Code  §  2855, 
which  authorizes  the  city  council,  in  their 
discretion  to  refuse  to  receive  a  license 
from  anyone  if  he  is  of  immoral  character, 
or  if  they  shall  deem  him  unfit  to  carry  on 
the  business  of  selling  intoxicating  liquor, 
a  city  council  may  determine,  from  such 
personal  knowledge  as  its  members  pos- 
sess, that  an  applicant  is  unfit  to  carry  on 
the  retail  liquor  business,  and  deny  his  ap- 
plication without  stating'  its  reasons.  Me- 
Cormick  v.  Pfeiffer,  10  S.  D.  269,  103  N.  W. 
31. 

[Cited  in  note  in  27  L.R,A.(N.S.)   1196. 
1106,  on  right  to  control  by  mandamus 
decision  of  licensing  officers  as  to  fit- 
ness of  applicant  for  liquor  license.] 
Amonnt  of  lioense  fee. 

23.  Although  the  first  section  of  a  city 
ordinance  declaring  that  it  should  be  un- 
lawful to  sell,  keep  for  sale  or  give-  away 
within  the  corporate  limits  of  the  city  any 
spirituous,  malt,  brewed,  fermented  or  vin- 
ous liquors,  or  any  mixture  or  compound 
thereof  except  proprietary  patent  medi- 
cines, without  having  first  complied  with 
all  the  requirements  of  law  relating  there- 
to, might  be  invalid  as  not  following  S.  D 
Rev.  Pol.  Code,  §  2854,  with  reference  to 
"engaging  in  the  business  of  selling  in- 
toxicated liquors  to  be  drank  in,  upon  or 
about  the  premises  where  sold,"  the  second 
section  of  the  ordinance,  providing  for  the 
amount  which  shall  be  paid  to  said  city 
for  a  "license  for  the  sale  of  intoxicating 
liquors  at  retail"  and  the  terms  and  times 
for  payment,  amply  answers  every  require- 
ment of  the  statute  by  prescribing  the 
amount  which  must  be  paid  to  the  city  by 
every  person  engaged  in  the  retail  busi- 
ness as  defined  by  the  statute.  Centerville 
V.  Gayken,  20  S.  D.  82,  104  N.  W.  910. 
Finality  of  decision  as  to  K^u^ting. 

24.  The  decision  of  the  board  of  county 
commissioners  in  refusing  to  grant  a  li- 
quor license  because  of  the  applicant's  un- 
fitness to  engage  in  such  business,  is  final 
and  not  subject  to  review.  Burke  v.  Col- 
lins, 18  S.  D.  100,  09  N.  W.  1112. 
Bond. 

Delegation  of   power   as  to,   see  Constitu- 
tional Law,  21. 

25.  The  approval  or  rejection  of  the  bond 
of  a  liquor  license  applicant  is,  under  S.  D. 
Rev.  Code,  §  2839,  left  entirely  to  the  sound 
discretion  of  the  board  of  county  commis- 
sioners, acting  upon  their  own  hnowledge 
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of  the  fltnem  or  unfitness  of  the  principal, 
and  under  their  oath  of  office.  Burke  t. 
Collins,  18  8.  D.  1»0,  99  N.  W.  1112. 

26.  The  return  of  county  eemmisaionera 
is  not  insufficient,  although  the  reasons  for 
their  rejection  of  the  bond  of  a  liquor  li- 
cense applicant  are  not  stated  in  tiie  rec- 
ord of  their  proceedings,  and  although  the 
return  fails  to  show  what  facts  are  known 
to  the  board  which  rendered  the  applicant 
an  unfit  person  to  engage  in  such  business, 
as  S.  D.  Rev.  Pol.  Code,  Sec.  2839,  con- 
ferring the  power  to  reject  such  bond,  does 
not  require  such  statements.  Burke  t.  Col- 
lins, 18  S.  D.  190,  09  N.  W.  1112. 


m.  URiAVtm  Salks  ;  OnzRsu  aro  Pbo- 

CTEDINGS.  ^ 

s.  In  Oeneral. 

itegvlations  of  commerce  as  to.  Me  Com- 
merce, 10,  11. 

Law  governing  sale  of  liquors  delivered  f. 
o.  b.,  see  Confiict  of  Laws,  7. 

Begulation  under  police  power  of  state  as 
too  internal  revenue  tax  for  sale  of, 
see  Constitutional  Law,  84-86. 

Invalidity  of  contract  for  sale  preventing 
recovery  of  purchase  price,  see  Con- 
tracts,  118. 

Admissibility  of  evidence  in  prosecution 
for  liquor  sold  by  defendant's  partner, 
see  Evidence,  373. 

Admissibility  in  evidence  In  prosecution 
for  unlawful  sale  of  articles  obtained 
on  illegal  search  warrant,  see  Evi- 
dence, 384. 

Beeeipt  of  bill  by  collecting  partner  as  ad- 
mission of  unlawful  sale  by  selling 
partner,    see    Evidence,    603. 

Evidence  admissible  in  prosecution  for  un- 
lawful sale,  see  Evidence,  747. 

Admissibility  of  evidence  of  other  sales, 
see  Evidence,  810. 

Variance  between  pleading  and  proof  as  to, 
see  Evidence,  1067,  1068. 

Sufficiency  of  proof  of  sale,  see  Evidence, 
XI.  n,  8. 

Appearance  by  Attorney  General  before 
grand  jury  where  state's  attorney  fails 
to  act,  see  Grand  Jury,  9. 

Sufficiency  of  indictment,  see  Indictment, 
etc.,  II.  e,  6,  c. 

Injunction  against  unlawful  sale,  see  In- 
junction, 16. 

Necessity  for  alleging  illegality  of  sale, 
see  Pleading,  270. 

Effect  of  vendee's  intention  to  illegally  re- 
sell   liquors    purchased,    see    Sale,   46, 

Election  between  counts  in  prosecution  for 
unlawful  sale,  see  Trial,  67,  58. 

Question  for  jury  as  to  unlawfulness  of 
sale,  see  Trial,  208. 

Question  for  jury  as  to  sufficiency  of  de- 
fense to  former  acquittal,  see  Trial, 
213. 

Instructions  in  prosecution  for,  s;e  Trial, 
334,  366,  422-424. 


Cross-examination  of  state's  witness,  se* 
Witnesses,  63. 

27.  The  contention  that  an  indictment 
and  the  agreed  statement  of  facts  upon 
which  an  action  was  tried  did  not  state  a 
public  offense  because  they  did  not  state 
whether  or  not  a  license  could  be  procured 
by  anyone  in  the  place  where  the  business 
was  conducted,  is  not  tenable;  aa  the  law 
requires  a  license  for  the  sale  of  intoxi- 
cating liquor,  so  that  the  reason  why  a  li- 
cense was  not  procured  was  not  material. 
State  V.  Mudie,  22  S.  D.  41,  115  N.  W.  107. 

28.  The  defendant  and  another  procured 
two  kegs  of  beer,  without  previous  ar- 
rangement with  any  one  as  to  the  con- 
ditions under  which  it  was  to  be  disposed 
of.  All  who  came  to  the  place  where  it 
was  kept  were  permitted  to  drink  all  they 
desired  of  it.  Those  drinking  paid  for 
what  they  drank — generally  40  cents.  The 
price  was  fixed  by  defendant,  and  he  gen- 
erally requested  pay  for  it.  Held,  that  the 
facts  are  sufficient  to  show,  as  a  matter  of 
law,  that  there  was  an  unlawful  sale  of  the 
beer.  State  v.  Nelson,  14  N.  D.  297,  103 
N.  W.  609. 

29.  Under  S.  D.  Rev.  Pol.  Code  S  2834, 
providing  that  all  parties  engaging  in  the 
sale  of  brewed  and  malt  liquors  at  whole- 
sale shall  pay  a  license,  and  §  2835,  pro- 
viding that  wholesale  dealers  shall  be  held 
and  deemed  to  mean  and  include  all  per- 
sons who  sell  or  offer  for  sale,  or  deliver 
such  liquors  in  quantities  of  five  gallons 
or  more  at  any  one  time  to  any  one  person 
or  persons,  §  2838,  making  it  a  misdemean- 
or to  violate  §  2834,  a  foreign  corporation 
was  unlawfully  selling  bMr  where  its 
soliciting  agent  was  selling  beer  in  quanti- 
ties ip  excess  of  five  gallons,  without  hav- 
ing procured  a  licensi*  therefor,  not- 
withstanding contract  of  sale  provided 
that  no  order  or  agreement  for  the  pur- 
chase of  beer  would  be  considered  as 
binding  upon  the  company  until  re- 
ceived and  accepted  at  its  general  of- 
fice in  Chicago,  and  all  sales  where  under- 
stood and  agreed  to  be  made  and  fully  con- 
summated in  Chicago.  Conrad  Seipp  Brew- 
ing Co.  V.  Green,  23  S.  D.  619,  122  N.  W. 
662. 

b.  Salt  of  What  Liquors  Prohibited. 

Conclusiveness  of  decision  of  legislature  as 
to  what  liquors  are  intoxicating,  see 
Courts,  13. 

30.  The  definition  of  "intoxicating  li- 
quors," contained  in  N.  D.  Rev.  Codes  1899. 
§  7598,  includes  liquors  or  liquids  "that 
will  produce  intoxication,"  and  not  those 
which  will  not  intoxicate,  and  it  is  error, 
therefore,  to  instruct  the  jury  that  "any 
liquors  which  contain  any  percentage  of 
alcohol,  if  sold  as  a  beverage,"  are  intoxi- 
cating liquors  under  our  law.  State  v. 
Virgo,  14  N.  D.  293,  103  N.  W.  610. 

31.  A  malt  liquor  which  retains  the  alco- 
holic principle  as  a  distinctive  force  and 
which  is  sold  and  used  as  a  substitute  for 
beer,  although  it  will  not  produce  intoxi- 
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«ation  in  any  degree,  is  within  the  mean- 
ing oi  a  statute  defining  an  intoxicating 
liquor  as  "any  kind  of  beverage  whatso- 
ever, which,  retaining  the  alcoholic  prin- 
ciple or  other  intoxicating  qualities  as  a 
distinctive  force,  may  be  used  as  a  l>ever- 
age  and  become  a  substitute  for  the  or- 
dinary intoxicating  drinks."  State  v.  Far- 
go Bottling  Works  Co.  —  N.  D.  — ,  26 
L.R.A,(K.S.)  872,  124  N.  W.  387. 

fsteat  aaedldaes. 

32.  A  sale  of  a  patent  medicine  as  medi- 
cine by  a  storekeeper  iu  good  faitb  is  not 
a  violation  of  law  under  xn.  D.  Kev.  Codes 
189)>,  $  7281,  although  the  same  contains 
alconol  as  one  of  its  ingredients.  State 
V.  VVUliaus,  14  N.  D.  411,  104  N.  W.  546. 

33.  An  instruction  that  the  selling  by  a 
storekeeper  of  a  liquid  as  a  medicine,  ii  it 
containea  alcohol  as  one  of  the  ingredients, 
was  a  violation  of  N.  D.  Kev.  Codes  ittUU, 
S  7281,  if  done  without  a  permit,  was  er- 
roneous, as  statidg  that  the  sale  ot  a  patent 
medicine  is  unlawful  unless  made  by  a 
registered  pharmacist.  State  v.  VMlliums, 
14  i\.  V.  41 1,  104  N.  W.  640. 

c.  Sale*  to  Minora. 

34.  An  adult  leader  of  a  band  composed 
partly  of  minors  is  not  their  guardian 
within  the  meaning  of  a  statute  forbidding 
keepers  of  saloons  to  permit  minors  to 
vuii  or  remain  therein  unless  accompa- 
nied by  their  guardians.  State  v.  Joiin- 
son,  2-6  S.  U.  -/S93,  22  L.R.A.(N.S.)  1007, 
121  N.  W.  785. 

35.  A  saloon  keeper  who  permits  a  minor 
member  of  a  band  to  be  in  his  saloon  for  a 
few  minutes  while  the  band  furnishes  mu- 
sic therein  violates  a  statute  forbidding 
bim  to  permit  minors  to  visit  or  remain 
in  the  saloon, — especially  where  he  per- 
mits such  minor  to  be  treated  with  intoxi- 
cating liquor  before  be  departs.  State  v. 
Johnson,  23  S.  D.  293,  22  L.Rji.(M.S.) 
1007,  121  N.  W.  785. 

36.  The  South  Dakota  statute  making  it 
unlawful  for  a  saloonkeeper  to  allow  a 
minor  to  visit  and  remain  in  a  licensed 
saloon  waa  intended  to  make  criminal  the 
knowingly  allowing  a' minor  either  to  visit 
or  remain  in  a  saloon  under  any  circum- 
stances except  as  provided  by  statute,  so 
that  if  a  saloon  keeper  sees  a  minor  about 
to  enter  his  saloon  and  does  not,  if  op- 
portunity permits,  take  steps  to  try  and 
prevent  the  same  he  renders  himself  liable; 
and,  on  the  other  hand,  if  a  minor  enters 
the  saloon  without  the  knowledge  of  the 
parties  in  charge  thereof,  that  then,  as 
soon  as  the  presence  of  such  minor  be- 
comes known  to  the  person  in  charge  of 
the  saloon,  it  becomes  the  duty  of  such 
person  to  see  that  such  minor  departs  from 
the  saloon.  State  v.  Johnson,  23  S.  D.  293, 
22  L.R.A.(N.S.)    1007,  121  N.  W.  785. 

37.  The  word  "guardian,"  as  used  in  the 
South    Dakota    statute    making    it    unlaw- 
ful for  a  saloon  keeper  to  allow  a  minor 
to   visit   or   remain    in   his   saloon   unless , 
accompanied  by  parent  or  guardian,  means 


a  person  who  occupies  under  the  law  that 
relation  to  the  minor  which  the  natural 
law  creates  between  parent  and  child,  or 
which  is  created  by  some  order  of  court, 
and  did  not  mean  any  person,  who  bad 
minors  under  his  care,  was  by  virtue  there- 
of vested  with  the  right,  or  by  the  parent 
could  be  vested  witu  the  right,  tu  take 
cbildren  into  places  neld,  by  law  to  be  in- 
jurious to  their  interest.  State  v.  John- 
son, 2j  S.  D.  293,  22  l..R~A.(JN.S.i  iWI, 
121  N.  W.  785. 

38.  A  saloon  keeper  who  knowingly  per- 
.iiits  minors  to  visii  and  remain  in  uis  sa- 
loon, said  minors  composing  a  band,  al- 
tnough  in  presence  ol  tlie  leader  ol  said 
band,  and  treats  said  minors  and  others 
who  enter  with  intoxicants,  violates  the 
spirit  as  well  as  tbe  letter,  of  tbe  South 
Dakota  statute  making  it  unlawful  for  sa- 
loon keeper  to  allow  minors  to  visit  or 
remain  m  his  saloon  unless  accompanied 
by  parent  or  guardian.  iState  v.  Jounson, 
zd  6.  D.  293,  22  L.K.A.(Ni5.)  1007,  121 
N.  W.  785. 

d.  Sales  by  Social  Club. 

Presumption  on  apjieal  as  to  purposes  of 
cluu,  see  Appeal  and  £rror,  487. 

39.  The  sale  of  intoxicating  liquors  by 
a  commercial  or  social  club  to  its  mem- 
bers, the  liquor  being  the  property  of  _  the 
club,  and  the  sale  only  being  made'  on 
the  presentment  of  mercnandise  checks  pre- 
viously purchased  was  a  sale  of  intoxicat- 
ing liquor  in  violation  of  the  South  Dakota 
statutes.  State  v.  Mudie,  22  S.  D.  41,  116 
N.  W.  107. 

40.  The  servant  of  a  commercial  or  so- 
cial club  which  keeps  intoxicating  liquor 
for  the  exclusive  use  of  its  members  was 
guilty  of  a  violation  of  the  statutes  in  sell- 
ing such  liquor  to  the  members  of  the 
club.  State  v.  Mudie,  22  S.  D.  41,  115 
N.  W.  107. 

e.  By  Druggists. 

Waiver  of  objection  to  information  for 
sale  by  druggist,  see  Appeal  and  Er- 
ror, 795. 

41.  Partners  in  a  drug  firm  are  not  both 
criminal  by  the  illegal  sale  of  liquor  by 
one  of  them  solely  on  the  ground  of  their 
ffartnership.  State  v.  Burns,  —  S.  D.  — , 
126  N.  W.  672. 

'  f .  On  Sunday. 

Punishment  for,   see  Criminal   Law,   72. 
Sufficiency  of  proof  of,  see  Evidence,  1049. 
Sufficiency   of    indictment,    see   Indictment, 
etc.,   10,  50. 

42.  Where  the  saloon  of  tbe  defendant 
was  opened  on  a  Sunday,  it  is  no  defense 
for  him  to  show  that  it  was  opened  by 
his  regularly  employed  bartender,  without 
his  knowledge  and  against  his  positive  in- 
structions. State  V.  Kinney,  21  S.  D.  390. 
113  N.  W.  77. 
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43.  Where  an  information  charges  a  de- 
fendant with  unlawfully  keeping  a  saloon 
open  on  Sunday  it  is  not  material  wheth- 
er or  not  any  sale  was  made  on  that  day 
or  what  the  intention  of  the  saloon  keeper 
was  in  keeping  the  saloon  open  on  such 
day.  State  v.  Scbell,  22  S.  D.  340,  117 
N.  W.  505. 

44.  A  saloon  keeper  can  be  convicted  for 
keeping  his  saloon  open  on  Sunday,  in  vio- 
lation to  S.  D.  Rev.  Pol.  Code,  §  2847, 
whether  his  license  is  valid  or  not,  as  such 
section  does  not  by  express  terms  or  by 
implication  refer  alone  to  legally  licensed 
saloons,  but  requires  "all  places  where" 
intoxicating  liquors  are  sold  to  be. closed 
on  that  day,  and  an  allegation  in  an  in- 
formation that  a  place  was  a  legally  li- 
censed saloon  can  be  treated  as  surplus- 
age. State  V.  Grant,  20  S.  D.  164,  105  N. 
W.  97,  11  A.  &  E.  Ann.  Cos.  1017. 

45.  In  a  prosecution  of  a  saloon  keep- 
er for  keeping  his  saloon  open  on  Sunday, 
in  violation  of  S.  D.  Rev.  Pol.  Code,  §  2847, 
it  is  no  defense  to  show  that  the  place 
was  opened  by  an  agent,  servant  or  em- 
ployee without  authority  or  contrary  to 
instructions,  or  without  knowledge  or  con- 
sent of  keeper.  State  v.  Grant,  20  S.  D. 
164,  105  N.  W.  97,  11  A.  ft  E.  Ann.  Cas. 
1017. 

g..  Place  of  Sale;  Liquor  Nuitance. 

Search  warrant  for,  see  infra,  57,  58. 

Review  of  remarks  by  state's  attorney  in 
prosecution  as  to,  see  Appeal  and  Er- 
ror, 136. 

Review  of  discretion  as  to  abatement  of, 
see  Appeal  and  Error,  588. 

Waiver  of  error  in  ottering  evidence  as  to, 
see  Appeal  and  Error,  800. 

Prejudicial  remarks  by  state's  attorney  on 
prosecution,  see  Appeal  and  Error, 
1007. 

Prejudicial  error  in  judgment  on  convic- 
tion, see  Appeal  and  Error,   1116. 

Prosecution  of  action  by  Attorney  General, 
see  Attorney  General. 

Deposition  as  basis  of  information,  see 
Criminal  Law,   8. 

Punishment  for  keeping  liquor  nuisance, 
see  Criminal  Law,  73. 

Presumption  as  to,  see  Evidence,  229,  230. 

Admissibility  of  books  and  testimony  of 
assessors  in  prosecution  for  keeping 
nuisance,  see  Evidence,  292. 

Evidence  admissible  in  prosecution  for 
maintaining  nuisance,  see  Evidence, 
770. 

Sufficiency  of  proof  of  keeping  liquor  nui- 
sance, see  Evidence,  1046-1048. 

Sufficiency   of   indictment,   see    Indictment, 

etc.,  II.  e,  5,  c. 
Verification   on    information   and  belief   of 
complaint  in  action  to  enjoin  mainte- 
nance of  nuisance,  see  Injunction,  66. 
Requisites  of  judgment  after  death  of  prin- 
cipal defendant,  see  Judgment,  18. 
Validity  of  sale  on  execution  of  premises 
in    which    nuisance   kept,   see   Judicial 
Sale,  5. 


Election  between  counts  in  prosecution  for 
keeping  nuisance,  see  Trial,  68. 

Instruction  in  prosecution  for  keeping 
nuisance,   see   Trial,   422. 

Instructions  as  to  reasonable  doubt  in 
prosecution,  see  Trial,  370. 

46.  The  word  "place,"  as  used  in  N.  D. 
Rev.  Codes  1899,  §  7605,  means  the  particu- 
lar building  or  apartment  where  the  un- 
lawful sale  is  made  or  the  intoxicating  bev- 
erages are  kept  for  sale,  and  two  buildinga 
on  the  same  lot  are  two  places.  State  v 
Poull,  14  N.  D.  657,  105  N.  W.  717. 

47.  The  word  "place,"  as  used  in  N.  D. 
Rev.  Codes  1899,  §  7605,  means  the  par- 
ticular room,  tenement,  or  apartment 
wherein  the  unlawful  business  is  done  or 
the  liquor  is  kept  for  sale  or  sold.  State 
ex  rel.  Kelly  v.  Nelson,  13  N.  D.  122,  99 
N.   W.   1077. 

48.  Under  N.  D.  Rev.  Codes  1899,  §  7605. 
it  is  not  the  selling  or  keeping  for  sale 
of  intoxicating  liquor,  or  the  resorting 
for  the  purpose  of  drinking,  but  the  keep- 
ing the  place  where  any  or  all  of  these 
things  are  done  that  constitutes  a  nui- 
sance. State  ex  rel.  Kelly  v.  Nelson,  13 
N.  D.  122,  99  N.  W.  1077. 

49.  Where  a  boarder  at  a  hotel  kept  in- 
toxicating liquor  in  his  bedroom,  and  on 
three  or  four  occasions  sold  liquor  to  per- 
sons in  the  hotel,  but  without  the  knowl- 
edge or  consent  of  the  owner  of  the  build- 
ing, or  of  the  lessees  and  proprietors  there- 
of, the  hotel  could  not  be  adjudged  a  com- 
mon nuisance  and  closed  a«  such.  State 
ex  rel.  Kelly  v.  Nelson,  13  N.  D.  122,  99 
N.  W.  1077. 

50.  If  the  owner  of  a  building  complies 
with  N.  D.  Rev.  Codes  1905,  §  9373,  pre- 
scribing when  a  nuisance  will  he  abated 
and  the  building  turned  over  to  the  owner, 
and  the  trial  court  is  satisfied  of  his  good 
faith  in  intending  to  abate  the  nuisance, 
the  mere  fact  that  he  was  aware  of  the 
maintenance  of  the  nuisance  by  his  ten- 
ant before  the  abatement  proceedings  were 
commenced  does  not  necessarily  deprive  the 
owner  of  the  benefits  of  said  section.  State 
ex  rel.  HefTron  v.  Bleth,  —  N.  D.  — ,  127 
N.  W.  1043. 

Wlio  is  keeper  of. 

51.  To  be  the  keeper  of  a  liquor  nuis- 
ance so  as  to  subject  the  place  to  con- 
demnation as  such,  the  person  must  be  an 
occupant  under  some  claim  of  right,  and 
not  a  mere  transient  and  naked  trespass- 
er therein.  State  ex  rel.  Kelly  v.  Nelson. 
13  N.  D.  122,  99  N.  W.  1077. 

52.  An  instruction  to  the  effect  that  de- 
fendant could  be  convicted  of  keeping  a 
place  where  intoxicating  liquor  was  sold 
although  not  the  "owner  or  proprietor"  of 
the  place  if  the  evidence  showed  he  had 
exclusive  control  and  management  of  the 
place  was  not  erroneous.  State  v.  Winnev, 
—  N.  D.  — ,  128  N.  W.  680. 

Deatmetion  of  lianor. 

Seizure   of   intoxicating  liquors,  see  infra. 
IIL  h. 
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53.  Before  intoxicating  liquors  can  be 
rightfully  destroyed  as  a  nuisance  pursu- 
ant to  A.  1).  Kev.  Codes  1899,  §  7606,  the 
nuisance  must  be  shown  to  have  been  main- 
tained by  some  person  as  owner  or  keeper 
who  IS  defendant  in  a  pending  action. 
State  ex  rel.  Kelly  v.  McMaster,  13  N.  D. 
58,  99  N.  VV.  58. 

d4.  \o  proceeding  in  rem  alone  against 
the  liquors  kept  as  a  nuisance  is  author- 
ized under  N.  D.  Pen.  Code,  chap.  03, 
but  such  liquors  can  only  be  destroyed 
in  an  action  against  the  owner  or  keeper 
guilty  of  unlawtuUy  keeping  or  using  such 
liquors,  btate  ex  rel.  Kelly  v.  McMaster, 
13  N.  D.  58,  99  N.  W.  58. 
Idea  for  fine  and  eoats. 

55.  Ihe  enforcement  of  the  lien  for  fines 
and  costs  assessed  under  N.  D.  Rev.  Codes 
1899,  §  7610,  should  be  by  actioB,  and 
not  by  execution,  in  cases  where  the  owner 
of  the  land  was  not  a  party  to  the  crimi- 
nal action.  Larson  v.  Christianson,  14  N. 
D.   476,   106  N.  W.  51. 

56.  The  word  "permit"  as  used  in  K. 
D.  Rev.  Codes  1899,  §  7610,  is  to  be  con- 
strued as  authorizing  the  enforcement  of 
a  lien  on  the  premises  on  which  a  nui- 
sance is  maintained  in  violation  of  g  7605, 
when  the  proof  shows  that  the  owner  know- 
ingly permitted  such  use.  Larson  v.  Chris- 
tianson, 14  N.  D.  476,  106  N.  W.  61. 

h.  Search;  Beixure. 

57.  Since  in  actions  for  the  abatement 
of  liquor  nuisances,  a  search  warrant  may 
issue  "if  an  afSdavit  ^hall  be  presented 
to  the  court  or  judge,  stating,  or  showing 
that  intoxicating  liquor,  particularly  de- 
scribing it,  is  kept  for  sale,  or  is  sold,  bar- 
tered or  given  away  on  the  premises,  par- 
ticularly describing  the  same,  where  said 
nuisance  is  located,"  an  affidavit  made  up- 
on information  and  belief,  and  not  other- 
wise corroborated,  docs  not  "state  or  show" 
the  facts  required,  and  confers  no  juris- 
diction upon  the  court  to  issue  a  search 
warrnnt,  under  N.  D.  Rev.  Codes  1899, 
§  7605.  State  ex  rel.  Register  t.  McGahev, 
12  N.  D.  535,  97  N.  W.  865,  1  A.  &  E. 
Ann.  Cas.  650,  14  Am.  Crim.  Rep.  283. 

[Cited  in  note  in  10  L.R..4.(X.S.)  161, 
on  complaint  or  information  on  infor- 
mation and  belief  as  basis  for  issu- 
ance of  warrant,  or  for  examination 
preliminary  thereto.] 

58.  An  affidavit  for  a  search  warrant, 
setting  forth  that  the  party  making  it  is 
informed  and  believes  that  intoxicating 
liquor,  to  wit,  "whisky,  lager  beer  and 
other  intoxicating  liquors,  are  kept  for 
sale  and  sold  and  drank  upon  certain  prem- 
ises, known  as  the  Northwest  Hotel,  and 
dppcrihed  as  situated  on  the  corner  of  Main 
and  Fifth  streets,  in  the  city  of  Bismarck, 
on  the  Northern  Pacific  Railway  right  of 
way,"  is  insufficient  to  give  the  court  ju- 
risdiction to  issue  a  search  warrant  un- 
der N.  D.  Rev.  Codes  1899,  S  7605.  in  that 
the  affidavit,  being  made  on  information 
and  belief  alone,  is  mere  hearsay,  and  does 


not  state  or  show  the  required  facts.  State 
ex  rel.  Register  v.  Patterson,  13  N.  D.  70, 
99  N.  W.  67. 


IV.  Civil  Remedies. 

Joinder  of  action  against  different  sellers, 
see  Action  or  iSuit,  45. 

Abatement  of  action  by  death  of  saloon 
keeper,  see  Action  or  Suit,  90. 

Right  to  exemplary  damages  in  case  of, 
see  Damages,   7. 

Burden  of  proving  amount  of  damages,  see 
Evidence,  231. 

Sufficiency  of  evidence  as  to,  see  Evidence, 
960. 

Effect  of  satisfaction  of  judgment  against 
one  seller,  see  Joint  Debtors  and  Cred- 
itors, 4. 

Sufficiency  of  allegations  as  to,  see  Plead- 
ing, 196-199. 

Title  01  statute  as  to,  see  Statutes,  37,  38. 

59.  A  statute  giving  a  married  woman 
a  right  of  action  for  damages  caused  by 
the  sale  of  intoxicating  liquors  to  her 
husband  is  a  proper  exercise  of  legisla- 
tive power.  Kennedy  v.  Uarrigan,  tZ  S. 
D.  265,  121  N.  W.  783. 

60.  An  action  by  a  wife  against  a  saloon 
keeper  for  injury  to  her  means  of  sup- 
port by  furnishing  intoxicating  liquor  to 
her  husband  with  knowledge  that  be  is 
in  the  habit  of  becoming  intoxicated,  is  not 
one  in  which  the  wrong  itself  gives  a  right 
to  actual  damages  in  a  nominal  amount 
with  punitive  or  exemplary  damages  ad- 
ded in  the  discretion  of  the  jury,  but  is 
founded  upon  contracts.  Campbell  v.  John- 
son, —  S.  D.  — ,  127  N.  W.  468. 

61.  Both  the  right  and  the  remedy 
created  by  a  statute  giving  a  right  of  ac- 
tion for  damages  caused  a  married  woman 
by  the  furnishing  of  intoxicating  liquor  to 
her  husband,  are  exclusive,  and  no  right  of 
action  exists  save  that  expressly  given  by 
the  statute,  and  the  remedy  prescribed 
cannot  be  enlarged  except  by,  further  leg- 
islative enactment,  and  action  cannot  be 
maintained  by  person  other  than  one  ex- 
pressly provided  for  by  the  statute.  Ken- 
nedy V.  Garrigan,  23  S.  D.  265,  121  N.  W. 
783. 

RecoTery  by  iridoir  for  death  of  hns- 
bamd. 

Measure  of  recovery  for  causing  death  of 
husband,  see  Damages,   56. 

Opinion  evidence  as  to  intoxication  of 
plaintiff's  husband  at  time  of  commit- 
ting suicide,  see  Evidence,  464. 

Evidence  as  to  amount  of  damages  from 
death  of  husband,  see  Evidence,  705, 
700. 

Sufficiency  of  evidence  that  suicide  of  plain- 
tifTs  husband  was  due  to  liquor  fur- 
nished by  defendant,  see  Evidence,  961, 
9(52. 

Instruction  in  action  for,  see  Trial,  325. 

62.  An  action  may  be  maintained  under 
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a  D.  Laws  1897,  chap.  72,  $  16,  by  a 
widow  to  recover  ior  the  low  of  support 
caused  by  the  death  ol  her  husbana  due 
to  intoxicating  liquors  lurnished  by  an- 
other. Uarrigan  v.  'Xhompsun,  17  IS.  D. 
132,  96  N.  W.  294. 

03.  Though  a  man  is  .sober  at  the  time 
he  commits  suicide,  his  wite  may  recover 
against  a  saloon-keeper  and  his  sureties 
for  sucu  death,  if  it  was  approximately 
caused  by  the  selling  and  furnishing  of  in- 
toxicating liquors  to  the  decedent  at  dates 
prior  to  such  suicide.  Uarrigan  v.  Ken- 
nedy, 19  S.  D.  11,  117  Am.  bt.  Rep.  927, 
101  N.  W.  1081,  8  A.  &  K  Ann.  Cas.  1125. 

64.  Plaintiff  in  action  for  damages  to 
ber  means  of  support  by  the  death  of  her 
husband,  may  recover  for  her  children  al- 
though she  might  not  be  able  to  recover 
for  iierself,  under  IS.  D.  Rev.  Pol.  Code, 
§  2849,  giving  the  right  of  action  on  be- 
half of  the  wife  or  the  children  for  what- 
ever damages  are  sustained  by  the  death 
of  the  husband.  Palmer  v.  Scburz,  22  S. 
D.  283,  117  N.  W.  160. 


V.  Editobiai,  Notes. 

ProUbltloa  and  rernlstlon,  (enerally. 

Constitutional  right  to  prohibit  sale  of 
intoxicants.  16  L.1LA.(N.S.)   908. 

Extent  of  state's  power  to  regulate  or 
prohibit  sale  of  intoxicating  liquors. 

36  Am.  Dec.  331. 
Power  of  municipality  to  regulate  deal- 
ing in  intoxicating  liquors. 

114  Am.  St.  Rep.  298. 
What  is  a  school  or  church,  within  stat- 
ute   forbidding    traflSc    in    liquors    within 
given    disUnce.  22    L.R.A.(N.S.)    194. 

What  constitutes  hotel  or  tavern  within 
liquor-license  law.       20  L.R.A.(N.S.)    107. 
Validity  of  ordinance  excluding  persons 
from  saloon  during  hours  of  closing. 

4  L.RJL(N.S.)    109. 
Validity   of   statute   forbidding   carrying 
liquors  into  prohibition  district. 

17  L.R.A.(N.S.)   299. 
Power  to  prohibit  or  restrict  one's  using 
liquor  or  having  in  possession  for  use. 

24  L.R.A.(N.S.)   173. 
Constitutionality  of  local  option  laws. 

114  Am.  St.  Rep.  317. 
Power  of  state  to  declare  certain  liquor 
intoxicating  irrespective  of  actual  charac- 
ter. 6  L.R.A.(N.S.)    186. 
I4oeuse. 

Discretion  of  local  authorities  as  to  num- 
ber of  liquor  licenses  to  be  granted. 

18   L.R.A.(N.S.)    386. 
Amount  of  liquor-license  fee  as  charac- 
tci'i/ing   Its    imposition   as   an  exercise   of 
police,  or  of  taxing  power. 

14  L.R.A.(N.S.)    788. 
Amount  of  liquor-license  fee  as  charac- 
terizing statute  or   ordinance   imposing  it 
ns  prohibitory  or  regulative. 

14  L.R.A.(N.S.)   794. 
Knnning  two  saloons  in  one  building  un- 
der single  license.  2  L.R.A.(N.S.)  488. 


Right  to  discriminate  between  parts  of 
city  as   to  amount  of   liquor   lidense   fees. 

21  L.R.A.(N.S.)    192. 
Liquor  license  as  asset. 

4    L.R.A.(N.S.)    626. 
Liability  for  wrongful  revocation  of  li- 
quor   license.  15    L.RJL(N.S.)    698. 
Right  or  duty  of  municipality  to  refund 
liquor  license  fee  on  adoption  of  state  pro- 
hibition. 16  L.R.A.(K.S.)  al9. 
Recovery  of  unearned  liquor-license  fee. 
16   L.K.A.(N.S.)    612. 
Constitutionality    of    statute    by    which 
conviction  of  violating   liquor   law  entails 
revocation  of  license. 

30  L.R.A.(N.S.)    1004. 
Validii^   of   provision    for    forfeiture   of 
liquor   license  upon   conviction  of  licensee 
for   violation   ot    law,    irrespective   of    ap- 
peaL  29  L.R.A.(N.S.)    417. 

TJmlAwfal  sales  sad  offenses. 
Sale  of   intoxicating    liquors. 

12  Am.  St.  Rep.  383. 
Power  of  legislature  to  permit  sales  of 
intoxicating  liquors. 

14   L.R.A.(N.S.)    172. 
Loan  of  liquor  as  sale.     8  L.R.A.(N.S.) 
937  J  31  L.R.A.(N.S.)    517. 

Dividing  consignment  of  liquor  as  sale. 
11   L.R.A.(N.S.)    872. 
Serving  liquor  with  meals  as  sale. 

25    L.R.A.(N.S.)    943. 
Obtaining   liquor   for   another   with    lat- 
ter's  money,  as  a  sale.     24   L.R.A.(N.S.) 
2G8;  28  L.R.A.(N.S.)   334. 

Procuring  liquor  for  another  on  physi* 

ciah's  prescription  for  self,  as  illwal  sale. 

-   21  L.R.A.(N.S.)   1008. 

Participation  in  purchase  and  division  ot 

quantity  of  liquor  as  unlawful  sale. 

22  L.R.A.(N.S.)    660. 
Social  treating  as  offense   under   liquor 

Uw.  21   L.R.A.(N.S.)    134. 

Criminal  responsibility  for  sale  of  li- 
quor by  partner,  servant,  or  ^ent.  16 
L.R.A.(N.S.)    786;    20    L.R.A.(N:S.)    321. 

Penal  liability  for  sale  of  liquors  to 
minor  acting  as  agent  for  adult.  3  L.R.A. 
(N.S.)    1196;    25   L.R.A.(N.S.)    178. 

Sale  of  liquors  to  minors  by  direction  of 
parento.  41   Am.   St.   Rep.   821. 

Statutes  regulating  admission  of  minors 
to  saloons.  22  L.R.A.(N.S.)    1007. 

Ignorance  of  minority  of  purchaser  of 
liquor  as  defense  to  prosecution  for  sale. 

25  L.R.A.(N.S.)    669. 
Applicability    of    liquor    laws    to   social 

club.      12    L.R.A.(N.S.)    519;    20    L.R.A. 
(N.S.)    1095;    23    L.R,A.(N.S.)    192. 
Distribution  of  liquor  by  social  clubs. 

24  Am.  St.  Rep.  35. 
Prosecution  under  general  liquor  law  for 
sale  in  local-option  territory. 

3    L.R.A.(N.S.)    620. 
Power  to  prohibit  keeping  irrespective  of 
any  intention  unlawfully  to  sell   liquor. 

26  L.R.A.(N.S.)    394. 
Effect    of    temporary    screening    of    bar 

during  prohibited  hours. 

21  L.R.A.(N.S.)    136. 
Right  of  retail  liquor  dealer  to  deliver 
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within  license  district,  but  outside  of  place 
desiguated  in  license. 

14   L.R.A.(N.S.)    1142. 

Mistake  in  beverage  as  defense  to  charge 
of  ill^al  liquor  sale.  6  L.R.A.(N.S.)  477; 
21    1j.R.A.(N.S.)    525. 

Ignorance  of  contents  of  package  as  de- 
fense in  prosecution  for  unlawfully  trans- 
porting liquor.  18  L.R.A.(N.S.)  1182. 
Sale  of  what  U^nors  prohibited. 

vvuetuer  statutes  forbidding  sale  of  cer- 
tain classes  of  liquor  include  nonintoxicat- 
ing  liquor.  20  L.R.A.(N.S.)  1146;  20 
X..K.A.(N.S.)  895. 

i'ower  of  municipality  to  regulate  sale 
of  nonintoxicating  alcoholic  beverages. 

26  L.R.A.(N.b.)    890. 

Sale  of  "lager  beer"  not  shown  to  be  in- 
toxicating as  sustaining  conviction  for  un- 
lawful sale  of  "intoxicating  liquors."  7 
L.R.A.(N.B.)   195. 

Proof  of  sale  of  "beer"  as  sustaining  con- 
viction  under  statutes  prohibiting  sale  of 
vinous,  malt,  fermented  or  intoxicating  li- 
quors.    25   L.R.A.(N.S.)    446. 
Rlcht   to    destroy   liquor. 

Kight  oi  private  citizen  to  destroy  liquor 
illeeally  kept  for  sale. 

28  L.R.A.(N.8.)    996. 

OItU  damaKO  act. 

Liability  of  liquor  sellers  for  acts  of  in- 
toxicated  persons.       85  Am.  St.  Hep.  448. 

Necessity  that  intoxication  be  proximate 
cause  of  injury  to  support  recovery  under 
civil-damage  act.       13  L.R.A.(N.S.)    1158. 

Liability  of  sureties  under  civil  damage 
act  where  sales  causing  injury  not  confined 
to  period  covered  by  bonds. 

25  L.R.A.(N.S.)   585. 

Effect  on  liability  under  liquor  dealer's 
bond  of  ignorance  of  purchaser's  intoxica- 
tion or  minority.       26   L.R.A.(N.S.)    801. 


INTOXIOATIOV. 

See  Drunkenness. 


INVOLXmTABT  DISMISSAXm 

Of  actions,  see  Action  or  Suit,  IX,  h, 

IRON  SAFX:  OIiAUSE. 

See  Insurance,  66. 


mREPABABij:  nf  jmetT. 

As  ground  for  granting  injtinction,  see  In- 
junction, 32,  38. 

As  ground  for  refusal  of  injunction,  sec  In- 
junction, 77. 


IBRIGATION. 

Right  to  use  water  for,  see  Waters,  II. 

Editorial  note.  , 

State   regulation  of  rates  of  irrigation 
company.  12  L.R.A.(N.S.)  711. 


ISSUE. 

Of  corporate  stock,  see  Corporations,  III.  a. 


o«» 


ISSVES. 

Disposal  of,  on  trial,  see  Trial,  III.  •. 


JAIL. 

BHection  on  question  of  issuing  bonds  for 

erection  of,  see  Bonds,  21. 
Ex  post  facto  law  providing  for  confinement 

in,  see  Constitutional  Law,  3-5. 
Imprisonment  in,   for  crime,  see   Criminal 

Law,  IV. 


JAII.EB. 

Allowance   to    sheriff   for    salary    of,    see 
Sheriff,  2,  3. 


JEOPABDT. 


See  Criminal  Law,  II.  e. 

Supp.  Dak.  Dig. — 37. 


JOnCDEB. 

Of  causes  of  action,  see  Action  or  Suit,  11.  c. 


«»» 


JOINT  CONTRACTS. 

Parties  defendant  in  action  on,  see  Action 

or  Suit,  60. 
Presumption  as  to,  see  Evidence,  227,  228. 


JOINT  DEBTORS  AND  CREDITORS. 

Joinder  of  action  against  joint  tort  feasors, 
see  Action  or  Suit,  45. 

Presumption  as  to  joint  liability,  see  Evi- 
dence, 227,  228. 
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1.  Where  several  citizens  of  a  village  by 
joint  contract  or  subscription  built  a  tele- 
phone system  for  the  use  of  subscribers  only 
and  not  for  profit  a  copartnership  relation 
was  not  established  and  a  contract  entered 
into  by  the  board  of  control  or  mana^ment 
for  repairs  created  a  joint  obligation  on 
the  part  of  the  members.  Clements  v.  Mil- 
ler, 13  N.  D.  176,  100  N.  W.  239. 

2.  Three  real  estate  brokers  who  under- 
took to  sell  lands  in  two  townships  by  their 
individual  or  collective  efiforts  had  a  joint 
accountable  interest  in  the  commissions 
earned  or  credited;  where  they  effected  a 
sale  of  all  the  lands  in  one  township  by 
taking  a  portion  of  them  with  vendor's  con- 
sent and  applying  their  shares  of  the  com- 
missions to  the  payment  of  what  they  took; 
and  where  later  one  of  them  effected  sale 
of  the  lands  in  the  other  township  by  tak- 
ing part  of  the  lands  in  the  names  of  him- 
self and  his  fellow,  requesting  the  third  to 
join,  and  in  like  manner  applied  commis- 
sions to  the  payment  of  what  was  so  taken. 
Goodfellow  v.  Kelsey,  21  S.  D.  247,  111  N. 
W.  585. 

3.  Under  S.  D.  Rev.  Civ.  Code,  §  1187, 
providing  that  release  of  one  or  more  joint 
obligors  does  not  extinguish  the  obligations 
of  the  others,  the  release  of  a  joint-obligor 
upon  his  payment  of  part  of  the  face  of  a 
note  from  further  liability  thereon  does  not 
relieve  his  co-obligors  from  liability.  Cen- 
tral Bkg.  &  T.  Co.  V.  Pusey,  22  S.  D.  223, 
116  N.  W.  1126. 

4.  Under  a  statute  giving  married  wom- 
an a  right  of  action  against  the  seller  of 
intoxicating  liquors  for  damages  caused  by 
furnishing  such  liquors  to  her  husband,  a 
satisfaction  of  a  judgment  against  one 
seller  of  such  liquor  cannot  operate  as  a 
satisfaction  of  the  judgment  against  another 
such  seller  who  has  also  sold  liquor  to  hus- 
band. Kennedy  v.  Garrigan,  23  S.  D.  265, 
121  N.  W.  783. 

Editorial  notes. 

Liability  of  one  of  several  polluters  of 
stream.  24  L.R.A.(N.S.)    1185. 

Character  of  liability  of  several  whose 
independent  wrongs  contribute  to  enhance 
degree  or  extent  of  injury. 

10  L.R.A.(N.S.)   167. 
Joint  liability  of  creditors  for  wrongful 

levy  of  several  attachments. 

6  L.R.A.(N.S.)    698. 

Covenant  not  to  sue  joint  tort  feasor  as 

release  of  another.        24  L.R.A.(N.S.)  451. 

Release  of  one  joint  tort  feasor  without 

releasing  of  others.      Ill  Am.  St.  Rep.  282. 

Effect,  in  release  of  one  joint  tort  feasor, 

of  reservation  of  right  as  against  others. 

19  L.R.A.(N.S.)   618. 
Release  of  one  joint  tort  feasor  as  affect- 
ing liability  of  others. 

92   Am.   St.   Rep.   872. 
Effect  of  release  to,  or  satisfaction  from, 
one  joint  wrongdoer. 

11  Am.  St.  Rep.  907. 
Effect  of  release  of  person  not  liable  from 

liability  for  a  tort  to  release  another.  | 

14  L.R.A.(N.S.)  222. 


Effect  on  pre-existing  judgments  of  stat- 
ute permitting  release  of  one  joint  judgment 
debtor  without  affecting  others. 

9  L.R.A.(N.S.)   1066, 


JOINT  DEMUBREB. 

See  Pleading,  VIII.  b. 


♦  » » 


JOINT  FINBEBS. 

Editorial  note. 

Rights  inter  se  of  joint  finders  of  lost 
property.  19  L.R.A.(N.S.)  1201. 


JOINT  INTEREST. 


In  commissions  of  broker,  see  Joint  Debtor* 
and  Creditors,  2. 


♦  «» 


JOINT  IJABII.IT7. 

See  Joint  Debtors  and  Creditors. 


# « » 


JOINT  STOCK  COMFANT. 

Editorial  note. 

Legality  of  joint-stock  company  at 
mon  law.  6  L.R.A.(N.S.)   666. 


JOINT  TORT  FEASOBS. 

See  Joint  Debtors  and  Creditors. 


J1TDOES. 


See  Courts,  II.  e. 


JTJSaMENT. 


I.  In    Genebal;    Rendition;    Entbt^ 
Form. 

a.  By  Default. 

b.  By  Confession. 

c.  Sendition;  Entry;  Form. 

1.  What     Constitutes     Judg- 

ment. 

2.  Form   of  Judgment   Oener- 

ally;  Amount. 

3.  Conformity  to  Pleadings- 

4.  On  Verdict  or  Findings. 

5.  Non  Obstante  Veredicto. 

6.  Entry;  Docket. 

a.  In    General;    Time    of 

Entry. 

b.  Authority  for. 

c.  Sufficiency. 

d.  Filing    Transcript    of   Juttiotf* 

Judgment. 
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n.   EtFBCT   and    CONCLtJSITENESS. 

a.  In  General. 

b.  Finality;  What  Judgments  Oper- 

ate as  a  bar. 

1.  In  General. 

2.  On  Demurrer. 

3.  Judgment  of  Dismistal. 

e.  Judgment   as    Bar  in  Different 
Court  or  Jurisdiction. 

d.  What   Matters  Concluded. 

1.  General  Rules. 

2.  Change  of  Theory  on  Same 

Facts. 

3.  Hatters  as  to  Real  Property. 

4.  Suits    for    Personal    Prop- 

erty. 

5.  On  Bonds. 

e.  As  to  Parties. 

1.  General     Rules;     MiscelUt- 

neous. 

2.  Trustees    aTtd    Representa- 

tives and  Beneficiaries. 

3.  Principal  and  Surety. 

f.  Collateral  Impeachment. 
m.  Thb  Lien. 

rV.  Foreign  Judokents. 
v.  Assignment;    Payment;    Satisfac- 
tion. 
VL  Keuef  Against;  Setting  Aside;  Re- 
view. 

a.  In  General. 

b.  Discretion  of  Courts  as  to  Grant- 

ing. 
C.  Grounds. 

1.  In  General. 

2.  Fraud. 

3.  Mistake;  Inadvertence; 

Surprise;  Ecccusahle  Neg- 
lect. 

4.  In  Default. 
i.  Imposing  Terms. 
e.  Time. 

i.  Practice;    Procedure;   Hearing; 
Relief. 

1.  Who  May  Apply. 

2.  What  is  the  Proper  Remedy. 

3.  The  Merits. 

O:  In  General. 

b.  Affidavit  of  Merits. 

4.  Bearing;       Determination; 

Questions  Considered. 

g.  Second  or  Subsequent  Applica- 

tion. 
h.  Modification. 
VII.  Editobial  Notes. 

Appeal  from,  see  Appeal  and  Error. 

On  Appeal,  see  Appeal  and  Error,  VIII. 

Necessity  for  exceptions  to,  see  Appeal  and 
Error,  383-386. 

Reversible  error  as  to,  see  Appeal  and  Er- 
ror, VII.,  X.  9. 

Arrest  of,  see  Arrest  of  Judgment. 

In  attachment  suit,  see  Attachment,  III.  e. 

On  certiorari,  see  Certiorari,  10. 

In  action  for  claim  and  delivery,  see  Claim 
and  Delivery,  II.  b. 

In  action  to  quiet  title  to  land,  see  Cloud 
on  Title,  IV. 

In  contempt  proceeding,  see  Contempt,  IV. 

Sentence  in  criminal  cases,  see  Criminal 
Law.  IV. 


Judicial  notice  of,  see  Evidence,  9. 

Best  and  secondary  evidence  to  prove,  see 
Evidence,  263. 

As  evidence,  see  Evidence,  IV.  e. 

Execution  on,  see  Execution. 

As  fraud  on  creditors,  see  Fraud  aud  Fraud- 
ulent Conveyances,  II. 

In  divorce  suit,  see  Husband  and  Wife, 
III.  d. 

Injunction  against,  see  Injunction,  I.  h,  2. 

In   injunction   suit,   see   Injunction,   II.   c. 

Right  to  intervene  after  judgment  by  de- 
fault, see  Intervention,  3. 

In  justice's  court,  see  Justice  of  the  Peace, 
V. 

On  appeal  from  justice's  judgment,  see 
Justice  of  tbe  Peace,  VI.  k. 

Liability  of,  to  levy,  see  Levy  and  Seizure,  4. 

On  foreclosure  of  mechanics'  lien,  see  Liens, 
V.  f,  3. 

Mandamus  to  compel  obedience  to,  see  Man- 
damus, 11. 

In  foreclosure  suit,  see  Mortgage,  VII.  e. 

For  deficiency  on  foreclosure  of  mortgage, 
see  Mortgage,  VII.  h. 

Sufficiency  of  general  denial  in  action  to 
recover  on,  see  Pleading,  281. 

Set-off  of,  or  against,  see  Set-Off  and  Coun- 
terclaim, VIII. 

In  action  for  specific  performance,  see  Spe- 
cific Performance,  II. 

For  tax,  see  Taxes,  IV.  m,  2. 

Sufficiency  of  service  of  process  to  support, 
see  Writ  and  Process,  I. 


I.  In  Genebai,;  Rendition;  Entbt;  Form. 
a.  By  Default. 

Grounds  for  vacation  of,  see  infra,  VI.  c,  4. 
Validity  of  judgment  by  default  preferring 

corporate    directors,    see    Corporations, 

47. 
In  justice's  court,  see  Justice  of  the  Peace, 

25a. 
Judgment  for  tax,  penalty  and  interest,  see 

Taxes,  80. 
In  election  contest,  see  Voters  and  Electioiis, 

76. 

1.  A  judgment  taken  by  default,  without 
notice,  in  an  action  for  equitable  relief, 
after  the  defendant  had  appeared,  is  irregu- 
lar, but  is  not  void.  Martinson  v.  Mar- 
zolf,  14  N.  D.  301,  103  N.  W.  937. 

2.  With  a  motion  pending  to  set  aside 
the  service  of  the  summons,  a  court  can 
not  enter  a  default  judgment  without  over- 
ruling the  defendant's  objections  to  th« 
service  of  the  summons.  Smalley  v.  Lasell, 
—  S.  D.  — ,  128  N.  W.  141. 

3.  Where  plaintiff  has  strictly  complied 
with  the  provisions  of  the  statute  for  the 
obtaining  of  a  default  judgment  on  a  con- 
tract for  money  only  it  is  no  objection  to 
the  entry  of  such  judgment  that  the  com- 
plaint was  verified  by  plaintifl''8  attorney 
in    the    manner    provided    by    law    rather 

than  by  plaintiff  personallv.     Gordon  v.  Gor- 
don, 20  S.  D.  275,  105  N.  W.  244. 
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4,  5.  Under  S.  D.  Rev.  Code  Civ.  Proc.  § 
237,  providing  for  the  entry  of  judgment  on 
the  filing  of  proof  of  personal  service  of  sum- 
mons and  that  no  answer  has  been  filed, 
§  309,  providing  that  judgment  may  be 
entered  by  the  court  on  the  failure  of  the 
defendant  to  answer  upon  the  order  of  the 
court,  and  §  316  making  the  order  for  judg- 
ment only  eflfective  on  filing  by  the  clerk,  a 
judgment  is  good  on  the  fitting  of  the  order 
of  judgment,  though  of  a  prior  date,  with 
the  requisite  proof  of  service  of  summons 
and  failure  to  answer.  Burton  v.  Cooley,  22 
S.  D.  615,  118  N.  W.  1028. 

6.  In  a  civil  action  for  the  recovery  of  the 
value  of  goods,  after  an  order  for  arrest  had 
issued  and  defendant  had  given  bail,  the 
complaint  contained  a  paragraph  Avhich  by 
reference  made  the  affidavit  upon  which 
the  order  for  arrest  was  made  a  part  of  the 
complaint.  Defendant  answered  only  that 
particular  paragraph.  Later  the  parties 
stipulated  that  such  paragraph  be  with- 
drawn and  that  defendant  withdraw  bis  an- 
swer. Judgment  by  default  was  entered, 
which  recited  the  issuance  of  the  order  for 
arrest,  which  remained  unrevoked,  and  or- 
dered execution  against  the  person  of  de- 
fendant after  return  of  execution  against 
property  unsatisfied.  Held:  the  judgment 
was  proper,  as  the  affidavit  for  arrest  con- 
stituted no  part  of  the  complaint,  and  the 
ordei-  for  arrest  remained  in  full  force  un- 
til revoked,  and  could  be  incorporated  in 
the  judgment.  Lyon  v.  Bertolero,  23  S.  D. 
82,  120  N.  W.  766. 

7.  Where  an  elector,  as  authorized  by  S. 
D.  Rev.  Pol.  Code,  §  1093,  was  granted 
leave  to  answer  and  defend  a  contest  for 
the  removal  of  a  county  seat,  and  has  served 
notice  of  his  appearance  on  the  attor- 
ney for  the  contestant  by  mail,  as  author- 
ize'd  by  S.  D.  Rev.  Code  Civ.  Proc.  §  564, 
before  an  application  for  judgment  on  de- 
fault of  the  board  of  county  commissioners, 
the  affidavit  of  no  answer  or  appearance  is 
defective  and  insufficient  where  no  mention 
is  made  that  no  elector  had  answered  or  ap- 
]>eared  therein.  Griffin  v.  Walworth  County 
20  S.  D.  142,  104  N.  W.  HIT. 

8.  The  contention  that  the  judgment  in 
an  action  to  qUiet  title  by  having  tax  cer- 
tificates declared  invalid  was  entered  by 
default  and  that  the  defendant  had  never 
been  served  with  process  and  had  never 
appeared  either  by  answer  or  demurrer,  is 
untenable  where  the  records  show  that  the 
defendant  appeared  through  a,n  attorney 
upon  a  motion  to  vacate  an  injunction  re- 
straining the  issuance  of  deeds  on  such  tax 
certificates.  Camev  v.  Twitchell,  22  S.  D. 
521,  118  N.  W.  1030. 

b.  By  Confession. 

Quieting   title   against   purchaser   on   void 
judgment  by,  see  Cloud  on  Title,  3. 

9.  A  warrant  of  attorney  to  confess  judg- 
ment without  process  must  be  clear  and  ex- 
plicit, and  must  be  strictly  pursued.  Ras- 
•nussen  v.  Hagler,  15  N.  D.  642,  108  N.  W. 
541. 


10.  A  warrant  of  attorney  to  confess 
judgment  in  favor  of  a  part'cular  person, 
who  is  designated  therein,  gives  no  author- 
ity to  confess  judgment  in  favor  of  another 
person,  and  a  judgment  so  rendered  is  with- 
out authority  and  jurisdiction,  and  is  void. 
Rasmussen  v.  Hagler,  16  N.  Di  642,  108  N. 
W.  641. 

c  Rendition;  Entry;  Form. 

1.  What  Constitutes  Judgment. 

11.  In  county  court  the  final  decree  con- 
sists of  the  findings  of  fact,  conclusions  of 
law  and  statement  of  the  relief  awarded, 
and  all  these  should  be  embodied  in  one 
document,  signed  by  the  judge,  and  filed. 
Re  Lemery,  15  N.  D.  312,  107  N.  W.  365. 

12.  In  a  proceeding  in  the  county  court 
for  the  probate  of  a  will,  the  county  court, 
following  the  practice  prevailing  in  the  dis- 
trict court,  made  and  filed  findings  and  con- 
clusions, and  subsequently  made  and  filed  a 
separate  document  purporting  to  be  the 
judgment.  Held,  that  this  so-called  judg- 
ment  should  be  regarded  as  a  completion  or 
amendment  of  the  previous  document  con- 
taining the  findings,  and  that  both  docu- 
ments, taken  together,  constitute  the  final 
decree.  Re  Lemery,  15  N.  D.  312,  107  N. 
W.  365. 

13.  A  judgment  signed  by  the  presiding 
judge  finally  determining  the  rights  of  the 
parties  and  entered  in  the  judgment  book 
is  a  "final  judgment,"  and  may  be  proved 
as  such  as  a  former  adjudication  of  the  is- 
sues in  the  pending  suit.  Ottow  ▼.  Frieae, 
—  N.  D.  — ,  126  N.  W.  503. 

2.  Form  of  Judgment  Oenerally;  Amount. 

In  action  for  claim  and  delivery,  see  Claim 

and  Delivery,  11.  b. 
In  action  to  quiet  title  to  land,  see  Cloud 

on  Title,  IV. 
In  injunction  suit,  see  Injunction,  II.  d. 
In  justice's  court,  see  Justice  of  the  Peace, 

V. 
See  also  supra,  6. 

14.  In  an  action  to  recover  possession  of 
land  where  plaintiff  foils  to  show  any  title 
in  the  land  and  the  evidence  shows  defend- 
ant holding  under  claim  of  title,  a  judg- 
ment dismissing  the  action  is  proper.  Con- 
rad V.  Adler,  13  N.  D.  199,  100  N.  W.  722. 

15.  A  successful  plaintiff  in  an  action  to 
recover  judgment  for  a  debt  incurred  for 
property  obtained  under  false  pretenses,  is 
entitled  to  have  the  judgment  recite  that 
fact,  as  S.  D.  Rev.  Code  Civ.  Proc.  §  364, 
allows  debtors  acquiring  property  by  such 
means  nothing  but  absolute  exemptions  on 
the  issuance  of  execution.  Paxton  &  G. 
Co.  V.  McDonald,  18  S.  D.  172,  99  N.  W. 
1107. 

16.  Where  a  case  is  submitted  on  an 
agreed  state  of  facts  and  a  stipulation  that 
if  a  certain  foreclosure  proceeding  was  in- 
effectual the  plaintiff  is  the  owner  of  the 
premises  subject  tc  the  mortgage,  a  judg- 
ment decreeing  the  plaintiff  to  be  the  owner 
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of  the  premises  because  flie  foreclosure  pro- 
ceeding was  void,  should  expressly  declare 
that  plaintifTs  ownership  was  subject  to 
any  rights  the  defendants  may  have  by  rea- 
son of  the  mortgage  lien.  Langmaack  v 
Keith,  19  S.  D.  351,  103  N.  W.  210. 

17.  When  a  homestead  estate  is  decreed 
by  the  county  court  in  a  homestead  which 
exceeds  $3,000  in  value,  and  is  indivisible, 
the  decree  should  show  the  amount  of  the 
excess  in  value  and  the  fact  that  the  prop- 
erty in  indivisible.  Calmer  v.  Calmer,  15 
N.  D.  120,  106  N.  W.  684. 

18.  An  action  for  maintaining  a  nuisance 
having  abated  as  to  the  principal  defend- 
ant, and  the  cause  of  action  not  having  sur- 
vived, judgment  cannot  be  rendered  for  the 
destruction  of  property  alleged  to  have  been 
unlawfully  used,  nor  for  the  closing  of  the 
place,  as  such  remedies  are  incidental  to 
the  main  remedy,  the  abatement  of  the  nui- 
sance, which  was  abated  by  defendant's 
death.  State  ex  rel.  Kelly  v.  McMaster. 
13  N.  D.  58,  99  N.  W.  58. 

19.  In  proceedings  for  an  order  restrain- 
ing threatened  proceedings  by  an  inspector 
of  cattle,  without  a  compliance  with  the 
statute,  in  whic^  the  complaint  prays  for 
an  injunction  on  his  own  behalf  and  for  a 
large  number  of  his  associates  similarly 
interested,  the  court  properly  granted  an 
injunction  in  favor  of  plaintiff  and  all  his 
associates,  where  defendant  interposed  no 
demurrer  to  the  complaint  nor  moved  to 
strike  out  allegations  relating  to  such  as- 
sociates, and  the  prayer  in  the  complaint 
was  for  relief  for  himself  and  associates, 
and  defendant  in  hia  answer  raised  no  issue 
as  to  right  of  plaintiff  to  bring  the  action 
for  himself  and  his  associates  and  the  ques- 
tion was  in  no  manner  presented  to  the 
trial  court  for  its  decision  and  was  raised 
for  first  time  on  appeal,  and  also  where  de- 
fendant stipulated  that  a  decree  granting  a 
perpetual  injunction  might  be  entered  with- 
out notice,  on  determination  of  the  legal 
question  involved.  Deeters  v.  Clarke,  23 
8.  D.  298,  121  N.  W.  788. 

20.  In  an  action  against  the  personal 
representative  to  rescind  a  contract  for  the 
sale  of  personal  property,  and  to  recover 
notes  given  to  pay  therefor,  such  action 
being  an  equity  action,  the  court  had  j\iris- 
diction  to  determine  all  the  rights  of  the 
parties  relating  thereto,  and  could  render 
judgment  against  the  defendant  to  com- 
pensate the  plaintiff  for  his  expense  in  keep- 
ing the  property  pending  the  rescission  of 
the  sale,  without  presenting  such  claim  to 
the  personal  representative,  under  S.  D. 
Prob.  Code,  §  178.  Kline  v.  Gingery,  —  S. 
D.  — ,  124  N.  W.  958. 
Deflalteiteas;  amount. 

First  objecting  to  amount  on  appeal,  see 

Appeal  and  Error,  784. 
See  also  Taxes,  69. 

21.  A  decree  in  an  action  to  restrain  in- 
terference with  a  water  right  was  not  ob- 
jectionable because  it  awarded  the  defend- 
ant the  right  "at  all  times  to  take  such 
waters  from  said  ditch,"  where  the  decree 
elsewhere  clearly  gives  only  the  right  to 


take  the  water  during  the  irrigating  season. 
Redwater  Land  &,  Canal  Co.  v.  Jones,  — 
S.  D.  — ,  130  N.  W.  85. 

22.  A  decree  in  an  action  to  restrain  in- 
terference with  a  water  right,  which  awards 
the  defendant  water  sumciei-t  to  irrigate 
two  hundred  acres  of  land,  is  not  objectirei- 
able  as  being  indefinite  as  not  determining 
the  specific  amount  of  water  to  which  the 
defendant  is  entitled,  since  such  amount 
will  vary  with  each  year  and  crop.  Red- 
water  Land  &  Canal  Co.  v.  Jones,  —  S.  D. 
— ,  130  N.  W.  85. 

23.  A  decree  in  an  action  to  restrain  in- 
terference with  a  water  right  is  not  objec- 
tionable because  it  awards  the  defendant 
the  right  to  take  water  from  the  ditch 
without  specifying  the  point  at  which  the 
defendant  may  divert  the  water,  whenc  the 
point  at  which  the  water  is  to  be  diverted 
IS  immaterial.  Redwater  Land  &  Canal  Co. 
V.  Jones,  —  8.  D.  — ,  130  N.  W.  85. 

24.  A  decree  in  an  action  to  restrain 
interference  with  a  water  right,  is  not  ob- 
jectionable because  it  awards  the-  defend- 
ant the  right  to  take  water  sufiicient  to 
irrigate  two  hundred  acres  of  land,  from  a 
ditch  irrespective  of  the  source  from  which 
the  water  may  come,  or  from  what  location 
where  the  right  was  based  on  a  contract 
whereby  the  consideration  of  the  water  con- 
tract was  the  grant  of  a  right  of  way 
through  and  to  maintain  the  ditcii  upon 
the  H'^fendant's  land.  Redwater  Land  & 
Caiial  Co.  V.  Jones,  —  S.  D.  — ,  13C  K.  SV. 
85. 

26.  The  decree  in  an  action  to  determine 
irrigation  rights  should  not  adjudge  that 
the  party  entitled  to  priority  is  entitled 
to  use  any  specified  number  of  inches,  but 
that  he  is,  as  against  the  other  party,  en- 
titled to  use  at  all  reasonable  times,  such 
quantity  as  shall  be  required  to  properly 
irrigate  the  crops  actually  growijig  upon 
his  riparian  land,  and  such  as  sball  be  re- 
quired for  his  domestic  purposes.  Red- 
water  Land  &  Canal  Co.  v.  Reed,  —  S.  D. 
— ,  128  N.  W.  702. 

26.  In  an  action  to  restrain  the  diversion 
of  water  from  a  stream  the  contention  that 
the  decree  does  not  fix  the  amount  of  water 
to  which  the  plaintiff  is  entitled  is  un- 
tenable where  it  awarded  the  carrying  ca- 
pacity of  a  certain  ditch  and  the  excess  after 
defendant  had  taken  a  certain  part  thereof. 
Driskill  v.  Rebbe,  22  8.  D.  242,  117  N.  W. 
135. 

AfflrmatlTe  JadgmeBt  on  oonnterclaim 
or  eroraoomplaint. 

27.  Where  a  mortgagor  sued  on  the  in- 
debtedness counterclaims  for  the  value  of 
the  property  which  the  mortgagee  has  con- 
verted he  may  recover  the  value  thereof 
without  deduction  of  the  mortgage  debt,  if 
the  mortgage  notes  are  still  outstanding 
and  unpaid,  the  mortgagee  having  disposed 
of  them  before  the  trial  and  having  offered 
no  evidence  as  to  the  amount  due  on  them. 
Northwestern  Port  Huron  Co.  v.  Iverson, 
22  S.  D.  314,  133  Am.  St.  Rep.  920,  117  N. 
W.  372. 

28.  Where  in  an  action  upon  a  note  se- 
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cured  by' a  chattel  mortgage,  the  defendant 
counterclaims  for  conversion  by  the  mort- 
gagee of  the  mortgaged  property,  the  value 
of.  the  property  converted  does  not  exceed 
the  amount  of  the  mortgage  debt,  an  af- 
firmative judgment  upon  the  counterclaim 
cannot  be  sustained.  Hanson  v.  Skogman, 
14  N.  D.  445,  105  N.  W.  90. 

29.  Where  defendant  in  an  action  for  di- 
vorce denied  the  alleged  grounds  of  divorce 
and  by  way  of  cross  complaint  set  forth 
facts,  claiming  to  be  entitled  to  a  decree 
for  separate  maintenance,  and  upon  the 
trial  the  plaintiff  wholly  failed  to  sustain 
his  cause  of  action,  and  it  appeared  that 
the  defendant  should  not  be  required  to  live 
with  the  plaintiff  the  trial  court  properly 
granted  the  defendant  the  decree  for  sepa- 
rate maintenance.  Wells  v.  Wells,  —  S.  D. 
— ,  130  N.  W.  780. 

Peraonal  Jndgmeiit. 

What  is  a  demand  for,  see  Pleading,  41. 

ii'or  tax  on  real  estate,  see  Taxes,  79. 

30.  An-  attorney  who  has  lost  his  lien 
against  the  assets  of  his  client  in  the  hands 
of  a  receiver  by  neglect  to  present  such 
claim  within  three  years,  is  not  entitled  to 
a  personal  judgment  against  such  receiver 
after  the  assets  have  been  distributed  and 
the  receiver  discharged.  Winans  v.  Grable, 
18  S.  D.  182,  99  N.  W.  1110. 

31.  One  who  makes  a  written  contract 
with  a  husband  for  the  construction  of  a 
house  on  premises,  the  title  to  which  is  in 
the  wife,  but  makes  no  contract  with  the 
wife,  relying  under  the  contract  on  the  per- 
sonal responsibility  of  the  husband  and 
collateral  security  to  be  put  up  by  him, 
and  relying  in  no  manner  on  the  property 
as  security,  cannot  obtain  a  personal  judg- 
ment against  the  wife,  where  the  husband 
fails  to  put  up  such  collateral,  in  the  ab- 
sence of  a  showing  that  the  wife  knew  of 
the  failure  of  the  husband  to  put  up  suoh 
collateral;  as  there  could  be  no  implied 
agreement  on  her  part  to  pay  for  the  build- 
ing simply  because  she  knew  of  its  erection, 
it  being  presumed  that  she  supposed  it  was 
being  constructed  under  the  written  con- 
tract between  plaintiff  and  her  husband. 
Fritschel  v.  Grosshauser,  —  S.  D,  — ,  123 
N.  W.  698. 

3.  Conformity  to  Pleadings. 

Right  to  complain  of  lack  of,  see  Appeal 

and  Error,  1113,  1114, 
Judgment  on  pleading,  see  Pleading,  II.  g. 
Relief  under  pleadings,  see  Pleading,  II.  h. 

32.  A  judgment  must  be  warranted  by 
the  pleadings  of  the  party  in  whose  favor 
it  is  entered,  and  when  not  supported  by 
the  pleadings,  it  is  as  fatally  defective  as  if 
not  supported  by  findings.  Satterlund  v. 
Real,.  12  N.  D.  122,  95  N.  W.  518. 

4.  On  Verdict  or  Findings. 

Necessity  for  exceptions  to  nonconformity, 
see  .Appeal  and  Error,  385. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 1115,  1117. 


In  eminent  domain  proceedings,  see  Emi- 
nent Domain,  21. 

Sufficiency  of  finding  to  support  judgment, 
see  Trial,  468,  469. 

See  also  infra,  54;  Trial,  460. 

33.  A  motion  for  judgment  on  the  report 
of  a  referee  appointed  to  report  findings  of 
fact  and  conclusions  of  law  regular  in  all 
respects,  should  be  granted  upon  the  ap- 
plication of  {he  party  in  whose  favor  the 
report  is  made,  in  the  absence  of  any  ob- 
jection to  its  acceptance  in  the  notice  of 
motion.  Neeley  v.  Roberts,  17  S.  D.  161, 
95  N.  W.  921. 

33a.  A  finding  that  a  retailer's  sales  of 
certain  goods  "at  the  wholesale  price  there- 
of amounted  to"  a  certain  sum  will  not 
support  a  judgment  under  a  contract  to  re- 
purchase what  was  unsold  if  the  sales  vrere 
not  "at  retail  price  an  amount  .  .  . 
equal  to  1}  times  the  total  amount"  of  the 
invoice  price.  Western  Mfs.  Co.  v.  Pea- 
body,  —  N.  D.  — ,  122  N.  W.  332. 

34.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
§§  276,  277,  providing  that  no  judgment 
shall  be  entered  until  after  the  filing  of  a 
decision  in  which  the  facts  found  and  the 
conclusions  must  be  separately  stated, 
where  the  court  failed  to  find  any  of  the 
ultimate  facts  material  to  the  issues  pre- 
sented for  determination,  there  is  nothing 
upon  which  to  base  a  judgment,  which  is 
therefore  unauthorized  even  though  there 
was  no  express  request  for  specific  findings. 
Kierbow  v.  Young,  21  S.  D.  180,  110  N.  W. 
116. 

6.  Non  Ohsfante  Veredicto. 

Necessity  for  exceptions  to,  see  Appeal  and 
Error,  382. 

Review  of  denial  of,  on  appeal,  see  Appeal 
and  Error,  574. 

First  objecting  to,  on  appeal,  see  Appeal 
and  Error,  741. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 1110. 

Remanding  case  on  reversal  of  judgment 
notwithstanding  verdict,  see  Appeal 
and  Error,  1144. 

See  also  New  Trial,  76,  89;  Trial,  237. 

35.  From  a  right  to  a  directed  verdict 
it  does  not  necessarily  follow  that  the  party 
is  entitled  to  a  judgment  non  obstante  vere- 
dicto in  the  supreme  court.  American  Nat. 
Bank  v.  Lundy,  —  N.  D.  — ,  129  N.  W.  99. 

36.  A  motion  for  judgment  notwithstand- 
ing the  verdict  will  not  be  sustained  in  a 
case  where  there  is  an  issue  for  the  jury  to 
pass  upon  under  the  evidenc«.  Nelson  v. 
Grondahl.  12  N.  D.  130.  96  N.  W.  299. 

37.  A  judgment  notwithstanding  the  ver- 
dict will  not  be  upheld,  under.  N.  D.  Laws 
1901,  chap.  63,  p.  74,  on  the  ground  that 
there  was  a  variance  between  the  cause  of 
action  stated  and  the  proof  adduced,  but 
it  must  further  appear  that  no  amendment 
of  the  complaint  can  properly  be  made. 
Welch  V.  Northern  P.  R.  Co.  14  N.  D.  IB, 
103  N.  W.  396. 
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38.  A  motion  for  jndginent  notwithstand- 
ing the  verdict  is  properly  denied  where  no 
specifications  were  embraced  in  motion 
showing  wherein  the  verdict  was  contrary 
to  the  law  or  the  evidence,  nor  the  errors 
in  the  instructions  or  on  the  trial  pointed 
out.  Pease  v.  Magill,  17  N.  D.  166,  115 
N.  W.  260. 

39.  Errors  in  instructions  and  errors  of 
law  occurring  at  the  trial  do  not  constitute 
grounds  for  a  motion  for  judgment  not- 
withstanding the  verdict.  Pease  v.  Magill, 
17  N.  D.  166,  115  N.  W.  260. 

40.  In  an  action  for  the  conversion  of 
pledged  property,  the  fact  that  the  plaintiff 
received  and  retained  a  portion  of  the  pro- 
ceeds of  the  pledged  goods  with  knowledge 
that  they  had  l^en  wrongfully  sold,  and 
thereby  waived  the  conversion,  is  not 
ground  for  a  judgment  non  obstante  for  the 
defendant,  since  the  waiver  of  the  conver- 
sion of  a  portion  of  the  property  merely 
goes  to  a  diminution  of  the  plaintiff's  re- 
covery. State  use  of  Hart-Parr  Co.  v. 
Robb-Lawrence  Ck>.  17  N.  D.  257,  16  L.R.A. 

(JM.S.)  227,  115  N.  W.  846. 

41.  The  district  court,  after  directing  a 
verdict  for  the.  defendant  in  an  action  in 
-which  there  was  no  issue  of  fact  involved, 
And  after  denying  plaintiff's  motion  for 
judgment  notwithstanding  the  verdict,  has 
jurisdiction,  on  a  rehearing  of  such  motion, 
to  make  an  order  reversing  its  previous 
ruling  and  directing  judgment  ip  plaintiff's 
favor  notwithstanding  the  verdict.  Sim  v. 
Rosholt,  18  N.  D.  77,  11  LJl.A.(N.S.)  372, 
112  N.  W.  60. 

IfeoeMity  for  motion  for  directed  ver- 
dlot. 

Necessity   for  excepting   to   denial  of   mo- 
tion, see  Trial,  218. 

42.  A  motion  for  judgment  notwithstand- 
ing a  verdict  is  not  proper  where  no  motion 
for  a  directed  verdict  was  made  at  the  close 
of  plaintiff's  case.  Landis  Mach.  Co.  v. 
Konantz  Saddlery  Co.  17  N.  D.  310,  116 
N.  \V.  333. 

43.  Under  N.  D.  Laws  1901,  chap.  63, 
p.  74,  governing  the  practice  on  motions 
for  judgment  notwithstanding  the  verdict, 
such  judgment  cannot  properly  be  ordered 
unless  a  motion  for  a  directed  verdict  has 
been  previously  made  and  denied.  Johns 
V.  Ruff,  12  N.  D.  74,  95  N.  W.  440. 

'When  defects  con  be  supplied  on  «n- 
otlter  trial. 

44.  Where  it  appears  that  on  a  new  trial 
«  party  may  be  able  to  supply  his  defects 
in  proof,  a  judgment,  notwithstanding  the 
verdict,  will  not  be  granted,  but  a  new  trial 
■will  be  ordered.  Rieck  v.  Daigle,  17  N.  D. 
365,  117  N.  W.  346. 

45.  A  motion  for  judgment,  notwith- 
standing the  verdict  should  not  be  granted, 
unless  it  appears  fairly  that  the  defect  in 
pleading  or  insufficiency  of  evidence,  cannot 
be  supplied  on  another  trial.  Webster  v. 
McLaren,  —  N.  D.  — ,  123  N.  W.  395. 

46.  A  motion  for  judgment  notwithstand- 
ing the  verdict  will  not  be  granted  under 
y.  D.  Laws  1901,  chnp.  63,  p.  74,  unless  it 


clearly  appears  from  the  evidence  that  the 
party  making  the  motion  is  entitled  to  it 
as  a  matter  of  law,  upon  the  merits.  If  it 
appears  probable  from  the  record  that  a 
different  showing  can  in  good  faith  be  made 
on  another  trial,  the  motion  should  be  de- 
nied. JEtna  Indemnity  Co.  v.  Schroeder, 
12  N.  D.  no,  95  N.  W.  436. 

[Cited  in  note  in  12  L.R.A.(N.S.)  1022, 
on  right  to  judgment  non  obstante 
veredicto  because  of  failure  of  proof.] 

47.  A  judgment  notwithstanding  the  ver- 
dict will  not  be  sustained,  under' N.  D.  Law8 
1901,  chap.  63,  p.  74,  on  the  ground  that 
there  was  a  failure  of  proof  as  to  some  es- 
sential element  of  the  cause  of  action,  but 
it  must  further  reasonably  appear  that  such 
defect  of  proof  cannot  be  supplied  on  an- 
other trial.  Welch  v.  Northern  P.  R.  Co. 
14  N.  D.  19,  103  N.  W.  396. 

[Cited  in  note  in  12  L.R.A.(N.S.)  1022. 
on  right  to  judgment  non  obstante 
veredicto  because  of  failure  of  proof.] 

48.  To  justify  an  order  for  judgment 
notwithstanding  the  verdict,  the  record 
must  affirmatively  show,  not  only  that  the 
verdict  is  not  justified  by  the  evidence,  but 
it  must  also  appear  that  there  is  no  reason- 
able probability  that  the  defects  .in  the 
proof  necessary  to  support  the  verdict  may 
be  remedied  on  another  trial.  Meehan  v. 
Great  Northern  R.  Co.  13  N.  D.  432,  101 
N.  W.  183. 

[Cited  in  note  in  12  L.R.A.(N.S.)  1022, 
on  right  to  judgment  non  obstante 
veredicto  because  of  failure  of  proof.] 

49.  A  judgment  notwithstanding  a  ver- 
dict will  not  be  granted  in  every  case  where 
a  directed  verdict  is  erroneously  denied, 
but  only  when  there  is  no  reasonable  prob- 
ability that  the  defects  in  proof  or  plead- 
ing necessary  to  sustain  tne  verdict  can 
be  remedied  on  another  trial  that  such 
judgment  will  be  ordered.  Kerr  v.  Ander- 
son, 16  N.  D.  36,  111  N.  W.  614. 

[Cited  in  note  in  12  L.R.A.(N.S.)  1022, 
on  right  to  judgment  non  obstante 
veredicto  because  of  failure  of  proof.] 

50.  A  motion  for  judgment  notwithstand- 
ing the  verdict  should  not  be  granted  un- 
less the  record  shows  not  only  that  the  ver- 
dict is  not  sustained  by  the  evidence,  but 
also  that  there  is  no  reasonable  probability 
that  defects  in  proof  or  pleadings  can  be 
remedied  on  a  new  trial.  Houghton  Im- 
plement Co.  V.  Vavroskv,  15  N.  D.  308,  109 
N.  W.  1024. 

[Cited  in  note  in  12  L.R.A.(N.S.)  1022. 
on  right  to  judgment  non  obstanl;- 
veredicto  because  of  failure  of  proof.] 

6.  Entry;    Docket. 

a.  In  General;  Time  of  Entry. 

Collateral  attack  as  to  time  of  entry,  see 

infra,  132. 
Time  of  entry  in  justice's  court,  see  Justice 

of  the  Peace,  24.  25. 
Time  for  entry  of  judgment  for  taxes,  see 

Taxes,  82,  84. 
See  also  infra, '146. 
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61.  The  fact  that  the  findings,  conclu- 
sions, and  judgment  in  an  action  were  not 
rendered  until  eighteen  months  after  the 
trial  and  made  no  reference  to  when  the 
trial  was  held,  did  not  affect  the  judg- 
ment as  the  statute  requiring  the  filing 
of  decisions  within  thirfy  days  after  the 
suhmission  of  the  cause  is  merely  directory 
and  the  failure  to  state  the  time  of  holding 
the  trial  might  be  cured  by  amendment. 
Carney  v.  Twitchell,  22  S.  D.  621,  118  N. 
W.  1030. 

62.  Where  the  findings,  conclusions,  and 
judgment  in  an  action  to  quiet  title  by  hav- 
ing tax  certificates  declared  invalid  were 
not  made  until  nearly  eighteen  months  after 
the  trial  of  the  cause,  the  judgment  is  not 
affected  by  the  fact  that  a  tax  deed  was 
issued  after  the  trial  and  before  the  judg- 
ment was  made,  where  such  deed  was  taken 
with  knowledge  that  at  the  time  an  in- 
junction was  out  restraining  the  issuance 
of  such  a  deed.  Carney  v.  Twitchell,  22 
S.  D.  521,  118  N.  W.  1030. 

53.  N.  D.  Rev.  Codes  1905,  S  7039,  pro- 
viding, that  upon  the  trial  of  any  question 
or  issue  of  fact  by  the  court,  its  decision 
thereon  and  direction  for  entry  of  judg- 
ment must  be  given  in  writing  and  filM 
with  the  clerk  within  60  days  after  the 
cause  has  been  submitted  does  not  make 
void  a  judgment  rendered  after  the  expira- 
tion of  that  period.  Bruegger  v.  Cartier, 
—  N.  D.  — ,  126  N.  W.  491. 

54.  A  judgment  on  the  report  of  a  referee 
entered  September  16th  is  not  prematurely 
entered  where  written  notice  of  the  filing 
of  the  report  was  served  on  September  6th, 
under  S.  D.  Code  Civ.  Proc.  §  289,  provid- 
ing that  if  the  report  -of  the  referee  is 
accepted  by  the  court,  judgment  may  be 
entered  thereon  after  the  expiration  ot 
eight  days  after  written  notice  of  the  fil- 
ing of  the  record  served  by  either  partjr  on 
the  adverse  attorney.  Wood  v.  Saginaw 
Gold  Min.  &  Mill.  Co.  20  S.  D.  161,  105 
N.  W.  101. 

6.  Authority  for. 

55.  A  judgment  entered  by  the  clerk  with- 
out an  order  from  the  court  is  void.  Dibble 
V.  Hanson,  17  N.  D.  21,  114  N.  W.  371, 
16  A.  &  E.  Ann.  Cas.  1210. 

56-57.  Where  after  a  majority  of  the 
voters  of  a  school  district  at  a  special 
election  had  instructed  the  school  board 
to  issue  bonds  for  building  purposes,  a  tax 
payer  brought  suit  to  enjoin  the  issuance 
of  bonds  as  illegal  and  after  having  an- 
swered, the  school  board  stipulated  with 
plaintiff  that  judgment  should  be  rendered 
for  plaintiff  such  a  stipulation  was  a  fraud 
upon  the  district  and  the  court  and  caused 
the  judp^ent  entered  thereon  to  be  erro- 
neous. Schouweiler  v.  Allen,  17  N.  D.  510, 
117  N.  W.  866. 

Judgment  upon  award. 

58.  To  authorize  the  entry  of  judgment 
upon  motion,  as  upon  a  statutory  award 


under  N.  D.  Rev.  Codes,  1905,  §§  7092,  7712, 
the  agreement  for  submission  mui>t  be 
acknowledged  by  the  parties  thereto  in  the 
same  manner  as  a  conveyance  of  real  prop- 
erty. Gessner  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  15  N.  D.  560,  108  N.  W. 
786. 

59.  A  judgment  entered  upon  motion  up- 
on an  award  which  is  invalid  as  a  statutory 
award,  cannot  be  sustained  upon  the  ground 
that  it  is  sufficient  as  a  common-law  award. 
Such  awards  are  not  enforceable  by  judg- 
ments entered  upon  motion,  but  by  actions 
in  which  jurisdiction  is  acquired  by  the 
service  of  process.  Gessner  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  15  K.  D.  660, 
108  N.  E.  786. 

0.  Sufficiencj/. 

Sufficiency  to  make  judgment  a  lien,  see  in- 
fra, 139. 

60.  An  order  or  judgment  does  not  be- 
come complete  or  effective  until  it  has  been 
signed,  attested  and  filed,  under  S.  D.  Rev. 
Code  Civ.  Proc.  §§  316,  317,  providing  that 
a  judgment  shall  be  complete  and  effective 
as  such  when  made  in  writing,  signed  by 
the  court  or  judge,  attested  by  the  clerk, 
and  filed  in  his  office;  and  §  318,  making 
it  the  duty  of  the  clerk  immediately  after 
the  filing  of  a  judgment  or  order  to  attest 
and  record  the  same  in  the  judgment  book. 
Stephens  v.  Fans,  20  8.  D.  367,  106  N.  W. 
56. 

61.  Loose  sheets  upon  which  judgments 
are  written  out,  and  placed  and  securely 
kept  in  order  in  a  compact  parcel  in  an 
enclosed  box  or  case  in  the  form  of  a  book 
labeled  "judgment  book"  until  there  are 
a  sufficient  numl>er  of  them  to  make  a 
bound  volume,  when  they  are  permanently 
stitched  and  bound  together  in  the  same 
order  and  with  the  same  paging,  under  the 
clerk's  direction,  in  accordance  with  a  prac- 
tice approved  by  the  court,  constitute  a 
"judgment  book"  before  being  so  perma- 
nently bound,  within  the  provision  of  N.  D. 
Rev.  Codes  1899,  §§  5379,  5487,  5488,  re- 
quiring the  clerk  to  keep  a  book  for  entry 
of  judgments  to  be  known  as  the  "judg- 
ment book"  in  which  each  judgment  is  to 
be  entered  by  the  clerk.  Lynch  v.  Burt, 
67  C.  C.  A.  305,  132  Fed.  417. 

62.  In  1892,  following  the  irregular  prac- 
tice which  then  generally  prevailed  in  this 
jurisdiction  with  respect  to  the  manner  of 
entering  judgment  in  the  district  court,  an 
order  ror  judgment,  which  embodied  the 
final  determination  of  the  action  made  by 
the  trial  court,  and  was  in  thfi  form  re- 
quired for  a  judgment,  but  concluded  with 
the  direction  to  enter  judgment,  signed  by 
the  judge  and  attested  by  the  clerk,  wa» 
recorded  in  full  in  the  judgment  book, 
where  it  was  again  signed  by  the  judge 
and  clerk.  Held,  that  such  record  is  a 
valid  judgment.  Hagler  v.  Kelly,  14  N.  D. 
218,  103  N.  W.  629. 
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d.  Filing  Tratueript  of  Juttiet^s  Judgment. 

Effect  of,'  on  jurisdiction  of  bastardy  pro- 
ceedings, see  Bastardy,  3. 

In  criminal  proceeding,  see  Criminal  Law, 
7a. 

Time  for  issuing  execution  on,  see  Execu- 
tion, 4-7. 

Effect  of,  on  power  of  justice  to  issue  ex- 
ecution, see  Execution,  1. 

Requisites  of  transcript  in  proceedings  for 
bail,  see  Bail  and  Kecognizance,  9. 

63.  A  justice  court  judgment  regularly 
transferred  to  the  district  court  by  the  fil- 
ing of  a  transcript,  has,  for  the  purposes 
of  lien  and  execution,  the  same  'effect  as  a 
judgment  originally  entered  therein.  Hol- 
ton  V.  Schmarback,  16  N.  D.  38,  106  N. 
W.  36. 

64.  A  transcript  of  a  justice's  judgment 
must  be  made  and  filed  with  the  clerk  of 
the  circuit  court  within  five  years  after  the 
entry  of  judgment,  and  such  filing  will  not 
extend  the  time  in  which  an  execution  may 
be  issued  on  the  judgment,  under  S.  D. 
Justices'  Code,  §  81,  which  gives  the  justice 
authority  to  issue  an  execution  within  five 
years  from  the  entry  of  judgment,  S.  D. 
Code  Civ.  Proc.  §  329,  which  provides  that 
"after  the  lapse  of  five  years  ...  an 
execution  can  be  issued  only  by  leave  of  the 
court,"  and  §  325,  which  requires  the  jus- 
tice, on  demand,  to  give  a  certified  tran- 
script of  a  judgment  which  may  be  filed  in 
the  circuit  court.  Phillips  v.  Norton,  18 
a  D.  530,  101  N.  W.  727. 

[Cited  in  note  in  133  Am.  St.  Rep.  60,  on 
effect  of  statute  of  limitations  on  judg- 
ments and  executions  and  proceedings 
for  their  enforcement.] 


n.  ElTECT  Ain>  CONCLUSIVENISS. 

a.  In  General. 

Right  to  make  second  application  for  re- 
lief from  judgment,  see  infra,  VI.  g. 

Questioning  truth  of  recitals  in  judgment 
by  bill  of  exceptions,  see  Appeal  and 
Error,  282,  283. 

Conclusiveness  of,  on  second  appeal  of  de- 
cision on  prior  one,  see  Appeal  and 
Error,  1176-1179. 

Effect  of  decision  by  appellate  court,  sea 
Appeal  and  Error,  VIII.  e. 

Effect  of  judgment  enforcing  attachment 
lien  on  bankrupt's  property,  see  Bank- 
ruptcy, 1. 

Effect  of  decisions  in  other  cases,  see  Courts, 
V. 

Former  jeopardy  as  bar  to  prosecution,  see 
Criminal  Law,  II.  e. 

Conclusiveness  of  decision  of  drain  com- 
missioners, see  Drains  and  Sewers,  14, 
15. 

Estoppel  to  claim  invalidity  of  judgment 
by  resisting  claim  in  reliance  on,  see 
Estoppel,  71. 


Burden  of  proving  determination  of  matter 
set  up  as  res  judicata,  see  Evidence, 
236. 

Parol  evidence  as  to  judgment,  see  Evi- 
dence, 441,  442. 

Presumption  in  favor  of  judgment,  see  Ev- 
idence,  II.  i,  2. 

Admissibility  of  judgment  as  evidence,  see 
Evidence,  IV.  e. 

Conclusiveness  of  decision  of  county  com- 
missioners refusing  liquor  license,  see 
Intoxicating  Liquors,  24. 

Effect  of  order  confirming  judicial  sale,  see 
Judicial  Sale,  12,  13. 

Loss  of  right  to  lien  by  recovery  of  judg- 
ment against  debtor,  see  Liens,  48. 

Conclusiveness  of  decision  of  common  coun- 
cil refusing  petition  for  exclusion  of 
territory  from  city,  see  Municipal  Cor- 
porations, 5. 

Necessity  for  pleading  and  proving  adjudi- 
cation, see  Pleading,  267. 

Conclusiveness  of  decision  in  land  depart- 
ment, see  Public  Lands,  III.  b. 

Conclusiveness  of  referee's  report,  see  Refer- 
ence, 12. 

Conclusiveness  of  order  of  school  board  an- 
nexing territory  to  school  district,  see 
Schools,  14. 

See  also  infra,  221;  Action  or  Suit,  53, 
67;   Cloud  on  Title,  24. 

65.  A  former  adjudication  may  be  plead- 
ed and  proven  where  the  issues  in  the  for- 
mer action  and  in  the  pending  action  are 
the  same.  Ottow  v.  Friese,  —  N.  D.  — > 
126  N.  W.  503. 

66.  Recitals  in  a  jud^ent  are  not  con- 
clusive, and  are  not  evidence  of  adjudica- 
tion. Kammann  v.  Barton,  23  S.  D.  442, 
122  N.  W.  416. 

67.  The  later  of  two  judgments  between 
the  same  parties  in  relation  to  the  same 
facts  prevails  as  to  all  matters  properly 
open  to  adjudication.  Borden  v.  Graves, 
—  N.  D.  — ,  127  N.  W.  104. 

68.  A  former  adjudication  which  might 
have  been,  but  was  not,  set  up  in  a  later 
action  is  overcome  by  the  resultant  judg- 
ment in  the  later  action  and  thereafter  it 
cannot  be  urged  by  a  party  or  his  privies 
to  impeach  the  effect  of  the  later  judg- 
ment. Borden  v.  Graves,  —  N.  D.  — ,  127 
N.  W.  104. 

69.  The  right  to  a  cause  of  action  being 
preserved  by  an  exception  in  a  decree  in 
a  former  action  upon  the  same  cause  the 
plaintiff's  right  to  prove  his  cause  of  ac- 
tion by  any  competent  evidence  is  also 
preserved,  although  it  may  be  identical  with 
that  in  the  former  action.  Hardin  v. 
Hardin,  —  S.  D.  — ,  129  N.  W.  108. 

70.  A  judgment  for  plaintiff  in  an  action 
for  breach  of  promise  to  marry,  rendered 
her  a  judgment  creditor  of  the  defendant. 
Salemonson  v.  Thompson,  13  N.  D.  182, 
101  N.  W.  320. 

71.  Where  a  judgment  was  used  merely 
as  evidence  of  title  it  is  immaterial  wheth- 
er mechanics'  liens,  on  which  the  judgment 
was    rendered,    under    which    plaintiff    ob- 
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tained  his  right  to  the  property  in  question, 
were  valid  or  invalid.  Mathews  v.  Hanson, 
—  N.  D.  — ,  124  N.  W.  1116. 

72.  A  mortgage  having  been  sold  by  a 
receiver  without  right,  was  thereafter  fore- 
closed by  the  purchaser,  but  the  real  owner 
was  not  made  a  party.  Afterwards  the 
real  owner  began  foreclosure  suit  and  joined 
all  parties  to  the  former  suit  as  well 
as  the  receiver,  and  this  suit  was  prosecuted 
to  decree  without  plea  that  the  former 
suit  cut  off  the  real  owner's  right.  A  lis 
pendens  was  on  record  of  the  second  suit 
at  the  time  when  a  sale  was  made  by  a 
party  who  held  under  the  first  foreclosure. 
Held,  that  the  second  foreclosure  estopped 
the  purchaser  to  say  that  under  N.  D.  Rev. 
Codes  1905,  §  6817,  the  first  foreclosure 
bound  the  real  owner  though  he  was  not 
a  party  thereto,  it  being  the  fact  that  his 
right  did  not  appear  of  record  for  which 
reason  he  was  not  a  necessary  party  to  the 
foreclosure.  Borden  v.  Graves,  —  N.  D. 
— ,  127  N.  W.  104. 

72a.  After  an  action  in  Williams  county 
was  tried,  and  before  it  was  decided,  the 
county  was  by  N.  D.  Laws  1903,  chap.  116, 
detached  from  the  second  judicial  district, 
and  with  other  counties  formed  into  the 
eighth  judicial  district.  Held,  that  a  judg- 
ment in  such  action  entered  on  an  order 
of  the  judge  of  the  second  judicial  dis- 
trict, filed  thereafter,  was  at  most  voidable, 
and  the  party  complaining  of  such_  judg- 
ment not  having  made  an  application  to 
vacate  the  same  as  provided  by  N.  D.  Rev. 
Codes  1905,  §  6766,  the  judgment  is  valid. 
Bruegger  v.  Cartier,  —  N.  D.  — ,  126  N. 
W.  491. 

Judgment  obtained  on  pnblloation  of 
anmmona. 

73.  A  judgment  obtained  on  publication 
of  summons,  in  an  action  to  quiet  title, 
which  is  void  for  lack  of  descrij)tion  of  the 
land  in  such  publication,  is  void,  whether 
attacked  directly  or  collaterally,  as  to  an 
adverse  claimant  not  named  in  the  sum- 
mons, and  who  did  not  appear  in  the  action. 
Fenton  v.  Minnesota  Title  Ins.  &  T.  Co.  15 
N.  D.  365,  126  Am.  St.  Rep.  699,  109  N.  W. 
363. 

74.  A  judgment  against  a  nonresident, 
where  jurisdiction  rests  only  upon  service 
by  publication,  and  the  seizure  of  the 
debtor's  property  under  a  writ  of  attach- 
ment, has  the  same  conclusive  effect,  to  the 
extent  of  the  debtor's  interest  in  the  prop- 
erty seized,  as  a  judgment  rendered  upon 
personal  service.  Salemonson  v.  Thompson, 
13  N.  D.  182,  101  N.  W.  320. 

b.  Finality;   What  Judgments   Operate  as 
a  Bar. 

1.  In    Oeneral. 

Decree  of  distribution,  see  Executor  and 
Administrator,  39. 

Conclusiveness  of  decision  of  land  depart- 
ment, see  Public  Lands,  IIL  b. 


75.  Unless  rendered  on  the  merits  a  de- 
cree is  not  a  bar  to  a  subsequent  action 
on  the  same  demand.  McPherson  v.  Swift, 
22  S.  D.  165,  133  Am.  St.  Rep.  907,  116 
N.  W.  76. 

76.  If  the  decree  entered  on  the  equity 
side  of  the  case  renders  unnecessary  the 
trial  of  ony  question  arising  on  the  law  side, 
then  such  decree  is  the  final  determination 
of  the  action.  Cotton  v.  Butterfleld,  14  N. 
D.  465,  105  N.  W.  236. 

77.  The  order  of  discharge  of  an  assignee 
for  the  benefit  of  creditors,  which  the  court 
is  authorized  by  Dak.  Comp.  Laws  1887, 
§  4675,  to  make  after  a  hearing  and  upon 
notice,  is,  in  effect,  a  final  judgment,  and 
as  such  is  binding  upon  assignors  and 
creditors,  subject  to  attack  only  upon 
grounds  upon  which  other  judgments  cr? 
assailable.  Freeman  v.  Wood,  14  N.  D.  95, 
103  N.  W.  392. 

78.  Where  a  court  places  its  ultimate  ad- 
judication on  two  or  more  propositions  of 
law  which  it  properly  discusses  and  de- 
cides, either  one  of  which  is  sufficient  to 
sustain  its  conclusions,  the  decision  of  each 
of  the  propositions  is  within  the  limits  of 
the  case  and  is  a  conclusive  and  binding 
adjudication  of  the  court.  Paine  v.  Will- 
son,  77  C.  C.  A.  44,  146  Fed.  488. 

2.  On  Demurrer. 

79.  An  order  sustaining  a  demurrer  to 
the  complaint  and  granting  leave  to  the 
plaintiff  to  serve  and  file  an  amended  com- 
plaint within  ten  days,  and  providing  that 
in  case  no  amended  complaint  is  filed  a 
judgment  might  be  entered,  is  not  a  final 
judgment.  Cooke  v.  McQuarters,  19  S.  D. 
361,  103  N.  W.  385, 

3.  Judgment  of  Dismissal. 

Effect  of  dismissal  of  appeal,   see  Appeal 
and  Error,  1176. 

Volnntary  dlamiaial;  diamlsaal  wltb- 
ont  determination  of  the  merita. 

80.  A  voluntary  dismissal  by  the  plain- 
tiff is  not  a  bar  to  a  subsequent  action, 
especially  if  expressed  to  be  without  pre- 
judice. But  the  mere  fact  that  the  dis- 
missal is  not  expressed  to  be  "without  pre- 
judice" does  not  necessarily  establish  that 
it  was  a  decision  on  the  merits.  McPher- 
son  v.  Swift,  22  S.  D.  165,  133  Am.  St 
Rep.  907,  116  N.  W.  76. 

81.  Where  the  plaintiff  in  a  partnership 
accounting  declines  an  offer  of  the  defendant 
to  withdraw  his  prayer  for  aflirmative  re- 
lief and  submit  to  a  decree  on  such  terms 
as  the  court  may  deem  just,  and  withdraws 
his  action,  the  defendant  not  having  plead- 
ed a  counterclaim,  he  is  not  estopped  to 
maintain  another  action  for  the  same  re- 
lief. McPherson  v.  Swift,  22  S.  D.  165, 
133  Am.  St.  Rep.  907,   116  N.  W.   76. 

82.  When  an  action  removed  into  the 
United  States  court  from  the  state  court  is 
there  dismissed   without  any   trial   or  de- 
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termination  on  th«  merits,  the  right  of 
action  remains  unaffected  thereby,  and  the 
party  having  such  ri^ht  of  action  may  again 
bring  suit  thereon  in  the  state  court  the 
same  as  though  no  previous  suit  had  been 
brought.  Mcpherson  v.  Swift,  —  S.  D.  — , 
J  30  N.  W.  768. 

83.  The  mere  fact  that  the  plaintiff  was 
present  personally  in  open  court  during 
the  proceedings  which  resulted  in  the  dis- 
missal of  a  former  action,  without  any  evi- 
dence, testimony  or  proof  ever  being  taken 
or  submitted  in  said  action  and  no  hearing 
upon  the  merits,  and  the  complaint  not 
being  dismissed  upon  the  merits  or  for 
want  of  equity,  is  not  sufficient  to  establish 
a  retraxit  which  will  warrant  the  dismissal 
of  the  second  action.     McPherson  v.  Swift, 

—  S.  D.  — ,  130  N.  W.  768. 

84.  Where  an  action  was  commenced  in 
the  circuit  court  of  the  state  and  removed 
to  the  circuit  court  of  the  United  States, 
and  there  dismissed,  without  any  evidence, 
testimony  or  proof  ever  being  taken  or  sub- 
mitted in  said  action,  and  no  hearing  on 
the  merits,  and  the  complaint  therein  was 
not  dismissed  upon  the  merits  or  for  want 
of  equity,  the  trial  court  in  a  subsequent 
action  by  the  same  plaintiff  did  not  err 
in  declining  to  sustain  the  defense  of  res 
adjudicata.  McPherson  v.  Swift,  —  8.  D. 
— ,  130  N.  W.  768. 

85.  In  an  action  by  the  assigne^  of  ac- 
counts held  by  a  foreign  corporation,  the 
fact  that  such  corporation  had  begun  a 
prior  action  upon  them  and  had  dismissed 
the  same  upon  the  defense  being  inter- 
posed that  the  corporation  was  a  foreign 
one  not  admitted  to  do  business  in  the  state, 
was  not  a  defense.  Dewey  v.  Kconar,  21  S. 
D.  117,  110  N.  W.  90. 

Diamlasal  on  tlie  merits. 

86.  Although  a  decree  dismissing  upon 
the  merits  the  complaint  in  an  action  to 
have  all  the  property  of  an  alleged  part- 
nership, whether  it  had  been  wrongfully 
converted  by  the  defendant  or  remained  in 
his  hands  as  assets  of  the  alleged  concern, 
decreed  to  be  held  by  him  under  a  result- 
ing trust,  and  asking  for  an  accounting  in 
aid  of  such  decreie,  with  a  provision  that 
such  dismissal  is  without  prejudice  to  the 
plaintiff's  right  to  brine  another  action 
against  the  defendant,  to  declare  a  resulting 
trust  in  certain  properties  described  in  the 
complaint  is  a  bar  to  an  action  as  to  other 
property,  it  is  conclusive  even  though  er- 
roneous of  the  right  to  maintain  subse- 
quent action  for  the  property  specially  re- 
ferred to  in  such  decree.    Hardin  v.  Hardin, 

—  S.  D.  — ,  129  N.   W.   108. 
IMamlssal  for  failure  to  proseente. 

87.  Judgments  of  dismissal  for  failure  to 
prosecute  in  actions  wherein  the  plaintiffs 
claim  to  be  the  owners  and  entitled  to  the 
)>os8ession  of  certain  property  which  is  de- 
nied by  the  defendants  who  aver  owner- 
ship in  themselves,  will  not  estop  such 
plaintiffs  as  defendants  in  a  subsequent  ac- 
tion instituted  for  the  purpose  of  having  j 
the  former  defendants  adjudged  to  be  the  1 


owners,  from  asserttng  title  to  the  prop- 
erty. Sanford  v.  King,  19  8.  D.  334,  103 
N.   W.   28. 

c.  Judgment  as  Bar  in  Different  Court  or 
Jurisdiction. 

Rejection  of  claim  by  county  commissioners 
as  bar  to  action  in  ejectment,  see 
Counties,  30. 

Admissibility  of  foreign  judgment,  see  Evi- 
dence, 311-314. 

88.  A  judgment  debtor,  who  has  not  ap- 
pealed from  a  justice's  court  judgment,  is 
entitled  to  show,  in  an  equity  action 
brought  to  restrain  its  enforcement,  that 
said  judgment  was  not  authorized  by  the 
summons  or  complaint.  Phillips  v.  Norton, 
18  8.  D.  630,  101  N.  W.  727. 

d.  What  Uattert  Concluded. 


1.  General  Rule*. 


in- 


Conclusiveness  of  foreign  judgment, 

fra,    140. 
See  also  infra,  121,  128,  217 ;  Pleading,  6. 


89.  The  judgment  in  prior  action  oper- 
ates as  an  estoppel  only  as  to  matters 
in  issue  or  controverted,  upon  the  deter- 
mination of  which  the  findings  or  verdict 
was  rendered,  where  the  second  action  be- 
tween the  parties  is  upon  a  different  claim 
or  demand.  Selbie  v.  Graham,  18  S.  D. 
366,  100  N.  W.  755. 

90.  When  two  actions  in  the  circuit  court 
were  between  the  same  parties  but  upon 
different  demands  the  general  verdicts  and 
final  judgments  therein  operate  as  an  es- 
toppel only  as  to  material  facts  in  issue 
that  were  necessarily  considered  by  the 
jury  and  their  legal  effect  determined  by 
the  court.  Mosteller  t.  Holbom,  21  S.  D. 
547,  114  N.  W.  693. 

91.  A  judgment,  if  rendered  upon  the 
merits,  is  a  finality  as  to  the  claim  or  de- 
mand in  controversy,  concluding  the  par- 
ties and  those  in  privity  with  them,  not 
only  as  to  every  matter  which  is  offered 
to  sustain  or  defeat  the  claim  or  demand, 
but  as  to  any  other  admissible  matter 
which  might  have  been  offered  for  that 
purpose.  Selbie  v.  Graham,  18  S.  D.  365, 
100  N.  W.  756. 

92.  In  an  action  to  restrain  the  enforce- 
ment of  a  judgment  in  favor  of  the  de- 
fendant such  judgment  is  conclusive  ae;n!nst 
the  plaintiffs  as  to  an  available  defense 
which  they  failed  to  make.  Kellev  v.  R.  J. 
Schwab  4  Sons  Co.  22  S.  D.  400.  118  N. 
W.  696. 

_  93.  In  the  absence  of  proof  that  a  par- 
ticular issue  was  actually  tried  and  deter- 
mined in  arriving  at  a  former  judpnent,  it 
is  conclusive  by  way  of  estoppel  onlv  as  to 
those  facts  without  the  existence  and  proof 
of  which  it  could  not  have  been  rendered. 
Kammann  v.  Barton,  23  S.  D.  442,  122  n' 
W.  416. 
94.  A   former   judgment  operates   as   an 
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estoppel  only  aa  to  such  isgues  as  were 
actually  litigated  and  determined  in  the 
former  action,  where  the  counterclaim  or 
cause  of  action  interposed  in  the  second 
suit  is  not  within  the  allegation's  of  said 
party's  complaint  in  the  former  suit.  Sel- 
bie  V.  Graham,  18  S.  D.  365,  100  N.  W. 
755. 

95.  When  the  bar  of  a  former  judgment 
is  pleaded  and  has  been  proved  all  facts 
adjudicated  in  the  former  action  are  con- 
cluded, and  all  legal  effects  are  likewise 
conclusive.  Borden  v.  Graves,  —  N.  D.  — , 
127  N.   W,   104. 

96.  A  judgment  in  a  former  action  be- 
tween the  same  parties  is  not  conclusive 
evidence  in  a  subsequent  suit  on  a  dilTerent 
cause  of  action,  unless  it  is  made  to  appear 
that  the  particular  question  sought  to  be 
concluded  was  necessarily  tried  and  deter- 
mined in  the  former  proceeding.  Carter  v. 
Carter,  14  N.  D.  66,  103  N.  W.  425. 

97.  A  judgment  regularly  rendered  and 
entered  by  a  court  of  competent  jurisdic- 
tion is,  in  the  absence  of  allegation  and 
proof  of  fraud  or  collusion,  conclusive  evi- 
dence of  the  debt  and  its  amount,  in  an 
action  to  try  title  by  a  judgment  creditor, 
against  an  alleged  fraudulent  grantee  of 
the  debtor.  Salemonson  v.  Thompson,  13 
N.  D.  182,  101  N.  W.  320. 

[Cited  in  note  in  67  L.R.A.  694,  602,  on 
attack   by   alleged   fraudulent  grantee 
on  judgment  on  which  action  to  set 
aside   conveyance   is  based.] 
88.  The  return  of  service  of  a  summons, 
either  by  an  offlcer  or  disinterested  person 
authorized   by   law  to  make   it,   is  prima 
facie  evidence  of  the  material  facts  there- 
in recited,  and  the  recitals  of  a  judgment 
thereon,  though  not  absolutely  conclusive, 
can  be  overcome  only  by  the  most  clear  and 
satisfactory  evidence  that  the  service,  as 
recited   in   the   return,   was   not   actually 
made.     Matchett  t.  Liebig,  20  S.  D.   169, 
105  N.  W.  170. 

99.  Where  it  is  proven  by  the  mouth  of 
a  party  on  cross-examination  that  the  liti- 
gated counterclaim  was  the  subject  of  an- 
other litigation  between  the  same  parties 
on  the  same  issues,  in  a  court  of  com- 
petent jurisdiction  of  another  state,  where 
the  matter  in  dispute  was  determined,  and 
judgment  entered,  and  the  same  complied 
with,  such  question  will  not  again  be  in- 
vestigated. Persons  v.  Smith,  12  N.  D. 
403,  97  N.  W.  561. 

Assessment*. 

100.  A  judgment  for  damages,  and  con- 
demning a  right  of  way  for  a  drain  under 
N.  D.  Rev.  Codes  1905,  chap.  23,  in  an 
action  in  which  no  benefits  were  con- 
sidered, does  not  preclude  the  drain  com- 
missioners from  assessing  benefits.  Ross 
V.  Prante,  17  N.  D.  266,  115  N.  W.  833. 

Election  matters. 

101.  Appellant,  as  a  citizen  of  Ward 
county,  applies  for  a  writ  of  mandamus  re- 
quiring the  county  board  of  canvassers  to 
reconvene  and  prepare  a  'new  abstract  of 
its  canvass  of  tJie  vote  cast  at  an  election. 


held  upon  a  proposition  legally  submitted 
to  divide  Ward  county  and  create  from  a 
part  thereof  the  new  county  of  Mountraille. 
As  ground  for  such  application  he  shows 
that  said  board,  on  its  first  canvass  of  the 
vote  cast,  considered  and  entered  in  its  cer- 
tified atotract  certain  results  ttJcen  from 
tally  sheets  and  other  memoranda  not  en- 
titled to  official  recognition.  Held  that  ap- 
pellant is  concluded,  and  will  not  be  heard 
to  (question  such  result,  where  in  a  pro- 
ceeding in  certiorari,  formerly  adjudicated 
and  necessarily  involving  the  same  fact, 
the  Attorney  General,  representative  of  the 
public  interest,  admitted  that  the  result 
shown  by  the  abstract  of  the  board  of  coun- 
ty canvassers  upon  its  first  canvass  was 
the  true  result  of  the  vote,  and  the  court, 
in  passing  upon  such  fact,  so  determined 
and  adju^fed.  State  ex  rel.  Davis  v.  Willis, 
—  N.  D.  — ,  124  N.  W.  706. 

Bankruptcy  nuittera. 

See  also  supra,  105. 

102.  A  petitioning  creditor  in  an  invol- 
untary bankruptcy  proceeding  whose  claim 
has  been  adjudged  valid  by  the  court  on 
the  application  for  an  adjudication,  in 
which  proceedings  its  validity  was  in  is- 
sue, cannot  be  required  to  establish  it  again 
before  the  referee  at  the  suggestion  of  the 
bankrupt  and  other  creditors  who  were  not 
parties  to  the  petition,  as  under  the  bank- 
rupt act  any  creditor  may  voluntarily  ap- 
pear and  join  in  the  petition,  or  be  beard 
in  opposition  thereto,  and  those  not  appear- 
ing are  represented  by  the  bankrupt  so  as 
to  be  concluded  as  to  all  matters  directly 
in  issue.  Ayres  v.  Cone,  71  C.  C.  A.  144, 
138  Fed.  778. 

103.  A  refusal  of  a  discharge  in  bank- 
ruptcy is  res  judicata  as  to  the  right  of  the 
bankrupt  to  a  discharge  as  to  all  claims 
scheduled  and  provable  against  the  estate 
of  the  latter,  but  where  several  years  later 
second  proceedings  in  bankruptcy  are  in- 
stituted by  the  bankrupt,  and  such  claims 
are  therein  scheduled,  it  is  the  duty  of  the 
creditor  who  desires  to  rely  upon  such  for- 
mer adjudication  to  plead  the  same,  or 
otherwise  call  it  to  the  attention  of  the 
bankruptcy  court;  and  if  he  fails  to  do  so, 
and  a  general  discharge  is  granted  in  the 
second  proceedings,  the  state  court  must 
give  effect  thereto  in  any  proceeding  brought 
to  enforce  the  payment  of  such  claim. 
Youngman  v.  Salvage,  —  N.  D.  — ,  130  N. 
W.  930. 


2.  Change  of  Theory  on  Same  Facte. 

104.  A  judgment  absolving  a  railroad 
company  from  liability  for  an  assault  on  a 
landowner  by  its  servant  sent  to  erect  a 
fence  on  his  property  is  not  conclusive  that 
it  is  not  liable  under  an  amended  complaint 
which  charges  the  assault  to  have  been  com- 
mitted to  render  possible  the  continued 
prosecution  of  the  work  and  prevent  inter- 
ference therewith.  Waaler  v.  Great  North- 
em  R.  Co.  22  S.  D.  256,  18  L.RJi.(N.S.) 
297,  117  N.  W.  140. 
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3.  Matterg  a*  to  Real  Property. 

106.  Where  a  mortgage  sought  to  be  fore- 
closed by  action  contained  a  power  of  sale 
and  under  N.  D.  Rev.  Codes,  1899,  §  5845,  a 
foreclosure  sale  under  the  power  had  been 
enjoined  such  fact  did  estop  defendant 
from  pleading  the  statute  of  limitations. 
Teigen  v.  Drake,  13  N.  D.  602,  101  N.  W. 
AQZ 

[Cited  in  note  in  23  L.R.A.(N.S.)  674, 
on  effect  of  injunction  against  suing 
on  nmning  of  limitations.] 

106.  Judgments  establishing  the  right  of 
"possession"  of  certain  property  in  the  de- 
fendants, will  not  preclude  the  plaintiffs 
irom  asserting  "ownership"  thereof  in  a 
subsequent  action  against  them  to  have  it 
adjudged  that  they  hold  the  legal  title  to 
such  property  in  trust  for  the  former  de- 
iendauts.  Sanford  v.  King,  10  S.  D.  334, 
103  N.  W.  28. 

[Cited  in  note  in  4  L.R.A.{N.S.)  299,  on 
conclusiveness  of  judgment  in  actions 
of  nature  of  ejectment,  as  to  claim  of 
title,  previously  acquired,  not  in  is- 
sue.] 

Jsdsmeiit  in  aotlon  to  quiet  title. 

107.  A  judgment  establishing  the  valid- 
ity of  a  mortgage  rendered  in  an  action 
to  <)uiet  title  is  not  available  as  res  ad- 
judicata  against  a  plea  of  the  statute  of 
limitations,  interposed  in  a  subsequent  ac- 
tion between  the  same  parties  to  foreclose 
the  same  mortgage,  where  it  does  not  ap- 
pear that  the  conditions  were  such  that  the 
statute  of  limitations  could  have  been 
made  available  as  a  defense  in  the  former 
action.  Teigen  v.  Drake,  13  N.  D.  602,  101 
N.   W.  893. 

108.  Where  in  an  action  against  a  mort- 
gagee to  quiet  title  plaintiff  sets  up  that 
the  statute  of  limitations  had  run  against 
the  mortgage,  and  the  court  finds  "that 
defendant  had  a  valid  subsisting  lien  on 
the  land  superior  to  the  title  of  plaintiff," 
Huch  finding  is  not  conclusive  in  a  subse- 
quent action  to  foreclose  the  mortgage, 
where  there  is  no  evidence  or  inference  that 
the  statute  of  limitations  was  considered  or 
determined  in  the  former  action,  as  it  is 
not  enough  even  that  it  appears  that  the 
issue  presented  in  the  later  suit  was  pre- 
sented and  ought  to  have  been  litigated  in 
the  former,  but  it  must  appear  further  that 
it  was  litigated  and  decided  as  well  as  in- 
volved. Kammann  v.  Barton,  23  S.  D.  442, 
122  N.  W.  416. 

109.  A  judgment,  in  an  action  by  the 
grantee  of  a  mortgagor  to  quiet  title,  in 
which  the  mortgagor  is  not  made  a  party, 
reciting  that  defendant  in  such  action  has 
a  valid  subsisting  lien  on  the  land  superior 
to  the  title  of  plaintiff,  is  not  res  adjudi- 
cata  in  a  subsequent  action  to  foreclose  the 
mortgage,  as  against  the  mortgagor,  and 
there  is  nothing  to  warrant  a  judgment 
against  him.  Kammann  v.  Barton,  23  S.  D. 
442,  122  N.  W.  416. 

110.  A  claim  of  one  as  heir  at  law  to 
real  estate  is  cut  off  by  a  judgment  against 
him  in  an  action  to  quiet  title,  in  which 


the  title  is  put  in  issue,  and  he  might  have 
presented  such  claim  but  did  not.  Remil- 
llard  V.  Authier,  20  8.  D.  290,  4  L.R.A. 
(N.S.)  295,  105  N.  W.  626. 

111.  In  an  action  to  quiet  title  to  real 
estate,  in  which  the  complaint  alleges  that 
the  plaintiff  is  the  owner  of  the  land  in  fee 
and  that  the  defendant  has  no  right,  title 
or  interest  therein,  a  judgment  that  the 
plaintiff  does  own  the  land  and  that  the 
defendant  had  no  right,  title  or  interest 
therein  conclusively  adjudicates  all  ques- 
tions affecting  the  title  to  such  land,  and 
bars  a  claim  to  an  interest  in  the  real  es- 
tate in  the  nature  of  an  easement  in  or  li- 
cense or  consent  to  use  the  land  existing 
when  such  adjudication  was  made,  in  a 
subsequent  action  by  the  same  plaintiff  for 
damages  on  account  of  the  unlawful  occu- 
pation of  said  real  estate  by  the  defendant. 
Keeney  v.  Fargo,  14  N.  D.  423,  105  N. 
W.  93. 

112.  The  judgment  and  proceedings  in  an 
action  to  set  aside  a  tax  deed  and  for  a 
decree  that  the  plaintiff  is  the  sole  owner 
of  the  premises,  brought  by  a  purchaser 
against  his  vendor,  and  the  holder  of  the 
tax  deed,  any  personal  claim  against  the 
defendants  being  waived,  constitute  no  es- 
toppel or  bar  to  the  right  of  recovery  in 
subsequent  action  to  reform  the  deed  from 
the  defendant  vendor  to  the  plaintiff  and  to 
recover  the  amount  of  taxes  so  paid  by 
plaintiff  in  order  to  relieve  the  premises 
from  tax  liens.  Brown  v.  Hollister,  21  8. 
D.  272,  111  N.  W.  564. 

4.  Suits  for  Pergonal  Property. 

113.  8.  agreed  to  sell  to  L.  and  L.  agreed 
to  buy  from  S.  a  certain  number  of  cattle, 
to  be  delivered  and  paid  for  at  a  designated 
time  and  place,  delivery  not  to  be  made  un- 
til payment.  8.  failed  to  have  the  cattle 
at  tne  place  on  the  designated  day,  and  L. 
left  an  agent  to  receive  them.  On  their 
arrival  they  were  driven  by  S.  and  the 
agent  to  another  place,  where  they  were, 
by  a  pledgee  of  8.,  shipped  to  L.  and  a 
draft  attached  to  a  bill  of  lading.  L.  re- 
fused payment,  and  the  cattle  remained  in 
possession  of  the  pledgee.  L.  instituted  an 
action  for  claim  and'  delivery  against  the 
pledgee,  which  was  decided  in  favor  of  the 
pledgee,  from  which  no  appeal  was  taken. 
Jj.  subsequently  instituted  an  action  for 
claim  and  delivery  against  the  vendee  of 
the  pledgee.  Held:  such  second  action  was 
not  maintainable,  because  the  first  judg- 
ment is  either  a  bar,  or  there  is  another 
action  pending,  under  S.  D.  Rev.  Code  Civ. 
Proc.  §  568.  Lumley  v.  Miller,  23  S.  D. 
16,  119  N.  W.  1014. 

114.  In  an  action  by  a  mortgagor  of  chat- 
tels against  the  mortgagee  the  mortgage 
having  been  given  for  the  purchase  price, 
for  the  wrongful  conversion  of  the  mort- 
gaged property  an  allegation  of  exemption 
by  the  mortgagor  as  the  head  of  a  family 
although  denied  by  the  mortgagee  raises 
no  issue;  since  under  S.  D.  Rev.  Code  Civ. 
Proc.   §   362,  as  amended  by  S.   D.  Laws- 
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1903,  chap.  139,  p.  168  no  such  exemption 
exists  in  the  case  of  a  purchase  money  lien, 
and  a  judgment  for  the  mortgagor  con- 
stitutes no  adjudication  as  to  the  exemp- 
tion. Hosteller  v.  Holborn,  21  S.  D.  547, 
114  N.  W.  693. 

115.  Where  plaintiff  contends  that  he  was 
entitled  to  the  possession  of  certain  chat- 
tel security  for  the  purpose  of  foreclosing 
mortgages  on  the  same  to  recover  two  items 
of  indebtedness  from  the  defendant  to  him, 
aggregating  $140,  an  action  for  this  pur- 
pose cannot  be  maintained,  where  the  lia- 
bility of  the  defendant  to  plaintiff  for  said 
items  was  litigated  and  determined  adverse- 
ly to  the  plaintiff  in  a  previous  action. 
Donovan  v.  Block,  17  N.  D.  406,  117  N.  W. 
627. 

6.  On  Bonds. 

116.  A  judgment  in  favor  of  the  United 
States  against  a  marshal  and  the  surety 
on  his  bond  conditioned  for  the  faithful 
performance  of  his  duties  by  the  marshal, 
and  for  the  faithful  performance  of  the 
duties  of  his  deputies,  based  on  defalca- 
tion of  two  of  the  deputies  for  the  faith- 
ful performance  of  whose  duties  such  sure- 
ty had  become  bound  on  a  bond  to  the  mar- 
shal is  conclusive  as  to  defalcation  of  the 
deputies  and  the  amount  thereof  in  a  sub- 
sequent action  by  the  surety  to  recover  the 
amount  of  such  judgment  from  the  mar- 
shal. United  States  Fidelity  4  G.  Co.  v. 
Haggart,  91  C.  C.  A.  289,  163  Fed.  801. 

[Cited  in  note  in  27  L.R.A.(N.S.)  652, 
on  judgment  as  res  judicata  between 

,  codefendants  or  coplaintiffs  as  to  mat- 
ters which  were,  or  might  have  been, 
adjudicated.] 

e.  At  to  Partie*, 

1.  Oeneral  Rules;   Miscellaneous. 

117.  A  grantee  of  real  estate  under  some 
circumstances  stands  in  privity  to  his  gran- 
tor, but  the  grantor  does  not  stand  in 
privity  to  the  grantee.  Kammann  v.  Bar- 
ton, 23  S.  D.  442,  122  N.  W.  416. 

118.  Parties,  against  whom  a  judgment 
is  conclusive,  include  all  who  are  directly 
interested  in  the  subject-matter,  and  who 
had  a  right  to  make  defense,  control  the 
proceedings,  examine  and  cross-examine 
witnesses,  and  appeal  from  the  judgment. 
Goldberg  v.  Sisseton  Loan  &  Title  Co.  — 
S.  D.  — ,  123  N.  W.  266. 

119.  A  judgment  against  a  purchaser  of 
land  for  the  amount  of  a  lien  thereon,  for 
which  a  lis  pendens  had  been  filed,  was  res 
adjudicata  in  an  action  by  such  purchaser, 
who  brought  without  notice  of  the  lis  pen- 
dens, against  the  abstract  company  fur- 
nishing the  abstract  which  did  not  disclose 
such  lien,  as  to  the  fact  that  the  lis  pen- 
dens was  legally  binding  upon  such  pur- 
chaser under  which  the  purchaser  was  com- 
pelled to  pay  the  amount  of  the  judgment 
to  protect  his  property;  the  purchaser,  im- 
meaiately  after  discovery  of  the  lien  after 
his  purchase,  having  notified  the  abstract 


company  and  the  sureties  on  its  bond  of 
the  lien,  and  being  advised  by  the  company 
and  sureties  to  institute  suit  to  cancel  and 
vacate  the  notice  of  lis  pendens  and  enjoin 
the  lienor  from  enforcing  his  lien,  which 
was  done,  resulting  in  a  judgment  against 
the  purchaser,  the  abstract  company  and 
sureties  being  advised  of  and  present  at 
the  trial,  and  one,  an  attorney,  sitting  with 
and  assisting  the  attorney  for  the  pur- 
chaser in  the  conduct  of  the  trial,  the 
others  aiding  therein.  Goldberg  v.  Sisseton 
Loan  &  Title  Co.  —  S.  D.  — ,  123  N.  W. 
266. 

120.  The  payment  of  a  judgment  by  a 
township  in  an  action  of  trespass  brought 
against  two  defendants  who  had  justified 
as  officers  of  the  town,  and  who  had  de- 
fended the  action  on  the  ground  that  the 
land  on  which  the  alleged  acts  of  trespass 
took  place  was  a  public  highway,  is  not 
conclusive  against  the  town  in  a  subse- 
quent action  brought  by  it  against  the 
plaintiff  in  the  prior  action  to  restrain  him 
from  obstructing  such  public  highway, 
where  the  defendants  in  the  prior  action 
were  not  sued  in  their  representative  capac- 
ity and  there  is  no  allegation  that  the  acts 
for  which  they  were  held  liable  were  com- 
mitted on  the  highway  in  question.  Turn- 
er Twp.  V.  Williams,  17  S.  D.  648,  97  N.  W. 
842. 

121.  In  a  case  where  a  city,  having  paid 
a  judgment  obtained  by  a  person  injured 
upon  its  streets  in  an  action  predicated  up- 
on an  alleged  failure  of  the  city  to  keep  its 
streets  in  safe  condition,  brings  suit  against 
the  party  who  under  license  express  or 
implied  from  the  city  placed  on  the  street 
the  structure  or  obstruction  by  which  the 
injury  was  caused,  the  defendant  if  he  has 
been  given  reasonable  notice  and  oppor- 
tunity to  defend  upon  the  trial  of  the  or- 
iginal action  is  concluded  as  to  all  matters 
of  fact  necessary  to  establish  a  liability 
from  the  city  to  the  person  injured,  and  as 
to  any  matter  which  might  have  been  urged 
as  a  defense  by  the  city  against  such  lia- 
bility. Unless,  however,  it  appears  that 
evidence  showing  the  liability  of  the  al- 
leged indemnitor  was  necessarily  involved 
in  the  determinatioq  of  the  original  ac- 
tion and  passed  upon  by  the  trial  court  in 
rendering  judgment,  the  defendant  is  not 
concluded  upon  the  point  that  notwith- 
standing the  liability  of  the  city  he  was 
not  at  fault  and  has  not  failed  in  any  duty 
which  he  owed  to  the  city  or  the  person 
injured,  and  may  plead  and  show  such 
facts  as  a  defense  upon  the  trial.  Grand 
Forks  V.  Paulsness,  —  N.  D.  — ,  123  N.  W. 
878. 

Persona  not  parties,  Kenerally. 

122.  A  judgment  in  an  action  to  quiet 
title  to  certain  property,  is  inadmissible, 
as  against  the  plaintiff,  in  a  subsequent 
action  to  quiet  title  to  such  property,  where 
he  was  not  a  party  nor  privy  to  a  party 
to  the  former  action.  State  v.  Coughran, 
19  S.  D.  271,  103  N.  W.  31. 

123.  As  to  a  person  not  a  party  to  a 
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former  trial  the  record  of  such  former  trial 
is  not  sufficient  to  prove  an  issue  tried  and 
determined  therein,  where  the  latter  is  di- 
rectly put  in  issue  by  the  answer  in  the 
subsequent  trial  and  denied  by  the  party's 
evidence.  Kammann  v.  Barton,  —  S.  D.  — , 
128  N.  W.  329,  modifying  on  rehearing  23 
S.  W.  442,  122  N.  W.  416. 

124.  One  not  a  party  to  an  action  to  de- 
clare void  a  mortgage  foreclosure,  is  not 
bound  by  the  judgment  therein,  but  may 
set  up  the  validity  of  the  foreclosure  as  a 
defense  to  a  subsequent  action  on  the  note, 
secured  by  the  mortgage,  if  the  same  be 
pleaded.  Brynjoifson  v.  Osthus,  12  N.  D. 
42,  96  N.  W.  281. 

125.  A  judgment  in  an  action  to  quiet 
title  based  on  a  published  summons  which 
does  not  describe  the  land  in  controversy  is 
void  as  against  adverse  claimants  not  spe- 
cifically named  in  the  summons.  Skjel- 
bred  v.  Shafer,  16  N.  D.  539,  125  Am.  St. 
Rep.  614,  108  N.  W.  487. 

126.  A  judgment  decreeing  that  the  dis- 
covery of  plaintiiTs  mining  lode  was  prop- 
erly made  within  the  tines  of  its  own  loca- 
tion as  staked  out,  is  not  conclusive  in  its 
favor  in  a  subsequent  action  against  it  by 
owner  of  different  adjoining  claim  who  was 
not  a  party  to  the  preceding  action.  Mc- 
Pherson  v.  Julius,  17  8.  D.  98,  95  N.  W. 
428. 

127.  The  note  and  mortgage  in  a  fore- 
closure suit  were  assigned  to  plaintiff  by 
the  payee  and  mortgagee.  Prior  to  such 
assignment,  it  was  adjudged  in  a  former 
action  brought  against  said  payee  and 
others  that  they  had  no  right,  title  or  in- 
terest in  and  to  the  property  covered  by 
such  mortgage,  but  this  so-called  judg- 
ment was  a  nullity  in  so  far  as  the  said 
payee  is  concerned,  for  the  reason  that  he 
was  never  legally  served  with  a  summons 
in  such  action,  nor  did  he  make  any  appear- 
ance therein.  Held,  that  the  rights  of  said 
payee  under  said  mortgage  were  in  no  man- 
ner affected  by  said  former  judgment;  and 
hence  the  plaintiff  acquired  a  good  title  to 
the  note  and  mortgage  through  said  as- 
signment. A.  D.  Clarke  &  Co.  v.  Doyle,  17 
N.  D.  340,  116  N.  W.  348. 
TrtUMferee  of  property. 

128.  A  judgment  against  a  fraudulent 
grantor  long  after  the  fraudulent  transfer 
is  not  conclusive  against  the  transferee  who 
is  a  stranger  to  such  judspnent,  either  as 
to  the  existence  or  the  amount  at  the  time 
of  the  transfer  of  the  debt  for  which  the 
judgment  was  recovered.  Lynch  v.  Burt, 
67  C.  C.  A.  305,  132  Fed.  417. 

[Cited  in  note  in  67  L.R.A.  594.  596,  610, 
on  attack  by  alleged  fraudulent  gran- 
tee on  judgment  on  which  action  to  set 
aside  conveyance  based.] 

2.  Tnuteet  and  Representativea  and  Bene- 
ficiaries. 

129.  Under  S.  D.  Prob.  Code,  §  308,  the 
final  decree  is  conclusive  upon  those  only, 
who  nay  succeed  to  the  property  as  beirs, 


legatees,  or  devisees.    Re  MeCIellan,  —  S. 
D.  — ,  129  N.  W.  1037. 

3.  Principal  and  Surety, 
See  also  supra,  116. 

130.  Incompetency  and  insufficiency  of 
the  evidence  to  support  a  judgment  in  favor 
of  the  United  States  against  a  marshal 
and  the  surety  on  his  bond  from  which 
judgment  no  appeal  was  taken  cannot  be 
considered  in  an  action  by  the  surety  after 
payment  of  such  judgment  to  recover  the 
amount  thereof  from  the  marshal.  United 
States  Fidelity  &  G.  Co.  v.  Haggart,  91  C. 
C.  A.  289,  163  Fed.  801. 

131.  A  decree  dissolving  a  temporary  in- 
junction in  an  action  for  a  perpetual  in- 
junction, is  not  res  judicata  in  an  action 
brought  by  the  enjoined  party  to  recover 
damages  against  the  surety  on  the  injunc- 
tion bond,  where  such  surety  was  not  a 
party  to  the  former  action.  McLennon  v. 
Fenner,  19  S.  D.  492,  104  N.  W.  218. 

f.  Collateral  Impeachment. 

Presumption  as  to  correctness  of  judgment, 
see  Evidence,  II.  i,  2. 

Conclusiveness  of  finding  of  magistrate 
when  attacked  by  habeas  corpus,  see 
Habeas  Corpus,  5,  10. 

Collateral  attack  on  judicial  sale,  lee  Ju- 
dicial sale,  3,  4. 

See   also  supra,  77. 

132.  An  objection  that  the  verdict  was 
not  recorded  and  the  judgment  entered 
forthwith  as  required  by  S.  D.  Rev.  Code 
Civ.  Proc.  §  875,  is  not  a  jurisdictional 
question  reviewable  in  a  collateral  proceed- 
ing, where  a  tribunal  of  general  jurisdic- 
tion, duly  invested  with  authority  to  ex- 
tend streets  and  alleys,  has  proceeded 
strictly  in  compliance  with  the  statute, 
and  by  the  aid  of  a  jury  determined  tho 
amount  of  compensation  to  be  paid  the 
owner  of  property  taken  or  damaged  there- 
by. Weiland  v.  Ashton,  18  S.  D.  331,  100 
N.  W.  737. 

133.  Where  it  appears  that  a  district 
court  has  unquestioned  jurisdiction  of  per- 
sons and  subject-matter  in  a  foreclosure  ac- 
tion, error  of  the  court  in  determining  the 
effect  to  be  given  certain  evidence  intro- 
duced does  not  vitiate  the  judgment  so  as 
to  render  it  void  upon  collateral  attack. 
The  remedy  of  the  party  aggrieved  in  such 
case  is  by  appeal,  and,  if  an  appeal  is  not 
taken  or  prosecuted  with  effect,  the  con- 
clusiveness of  the  decree  upon  points  prop- 
erly adjudicated  in  a  subsequent  suit  be- 
tween the  same  parties  will  not  be  affect- 
ed. Borden  v.  Graves,  —  N.  D.  — ,  127 
N.  W.  104. 

Blatter*  •*  to  decedent's  estate. 
Presumption  in  favor  of  decision,  see  Evi- 
dence, 142,  143. 
Order  for  sale  of  decedent's  property,  see 
Executor  and  Administrator,  43,  44. 

134.  An   irregularity   in   the   filing  of  a 
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petition  for  the  appointment  of  an  adminis- 
trator, cannot  be  taken  advantage  of  in 
ck  collateral  proceeding  to  quiet  title  to  the 
property.  Blackman  v.  Mulhall,  19  S.  D. 
634,  104  N.  W.  250. 

136.  Under  8.  D.  Rev.  Prob.  Code,  §  26, 
which  provides  that  the  proceedings  of  the 
probate  court  and  its  records,  judgments, 
and  decrees  are  to  be  accorded  like  force, 
rfTect  and  legal  presumption  as  are  accord- 
ed to  the  orde):s,  judgments,  and  decrees 
of  a  circuit  court,  §  202  which  provides 
tliat  a  failure  to  set  fortli,  in  the  petition 
for  the  sale  of  decedent's  real  property,  the 
facts  showing  the  sale  to  be  necessary  will 
not  invalidate  the  subsequent  proceedings, 
and  §  332  which  provides  that  county  court 
orders  need  not  recite  the  existence  of  facts 
upon  which  the  jurisdiction  of  the  court 
may  depend,  an  order  of  the  probate  court 
authorizing  the  sale  to  intestate's  property, 
is  conclusive  against  collateral  attack,  al- 
though the  petition  therefor  did  not  de- 
scrit^  all  of  the  real  property,  nor  show 
that  there  were  any  valid  debts  existing 
and  properly  allowed,  due  from  the  estate, 
where  the  probate  court  has  jurisdiction  of 
the  subject  matter  and  is  vested  with  the 
power  to  determine  the  sufliciency  of  such 
petition.  Blackman  v.  Mulhall,  19  S.  D. 
634,  104  N.  W.  250. 

136.  An  order  to  show  cause  why  defend- 
ant's real  estate  should  not  be  sold,  is  not 
subject  to  collateral  attack,  in  an  action 
to  quiet  title  to  such  property,  for  insuf- 
ficiency of  form,  in  failing  to  use  the  words 
"that  the  party  is  required  to  show  cause 
why  the  sale  should  not  be  ordered,"  as  re- 
quired by  S.  D.  Rev.  Prob.  Code  §  203, 
where  the  order  recites  that  all  the  proceed- 
ings required  by  the  statute  have  been  com- 
plied with,  and  it,  in  efTect,  complies  there- 
with by  giving  notice  that  the  application 
has  been  made  for  a  sale,  and  that  a  hear- 
ing will  be  had  at  the  time  designated  in 
the  notice.  Blackman  v.  Mulhall,  19  S.  D. 
534,  104  N.  W.  250. 

136a.  Irregularities  in  the  proceedings  of 
the  probate  court,  as  where  the  order  and 
notice  of  hearing  were  made  for  January 
5th,  and  it  was  had  on  January  7th,  with- 
out an  order  adjourning  the  hearing,  or 
where  there  was  no  justiilcation  of  sureties 
upon  a  bond,  or  approval  thereof  by  the 
judge,  or  no  inventory  or  appraisement  of 
the  property,  did  not  defeat  the  jurisdic- 
tion of  the  probate  court  and  the  probate 
proceedings  are  not  open  to  collateral  at- 
tack, in  an  action  to  determine  adverse 
claims   against   a   successor   in   title   from 

the  estate.    Van  Camp  v.  Weber, S.  D. 

— ,  130  N:  W.  591. 

Order  appoinitnc  receiver. 

137.'  An  order  appointing  a  receiver, 
made  by  a  court  having  jurisdiction  of  the 
peison  and  subject-matter,  cannot  be  at- 
taclied  collaterally.  Brynjolfson  v.  Osthus, 
12  N.  D.  42,  96  N.  W.  261. 


m.  The  LnCT. 

Destruction  of,  by  subsequent  bankruptcy 
of  judgment  debtor,  see  Bankruptcy. 

Lien  of  judgment  on  homestead,  see  Home- 
stead, 33,  34. 

Notice  to  purchaser  so  as  to  make  judg- 
ment for  costs  a  lien,  see  Notice,  15. 

Necessity  for  recording  instrument  as 
against  judgment,  see  Real  Property, 
18,  19. 

138.  Where  a  homestead  entryman,  after 
final  proof,  but  before  patent  issues,  con- 
veys the  homestead  land  to  his  wife,  such 
land  does  not  become  subject  to  a  lien  of 
judgment  against  her,  where  such  judgment 
was  entered  upon  a  joint  indebtedness  of 
the  husband  and  the  wife,  contracted  long 
prior  to  final  proof.  Blair  v.  Mayer,  —  S. 
D.  — ,  124  N.  W.  721. 

139.  The  docket  entry  of  a  judgment 
for  costs  in  blank,  constitutes  a  lien  on  the 
judgment  debtor's  property,  although  the 
property  is  transferred  before  the  costs  are 
taxed,  where  the  purchaser  bed  knowledge 
of  the  judgment,  under  S.  D.  Rev.  Code  Civ. 
Proc.  §§  319,  321,  322,  which  provide  for 
the  making  up  and  filing  of  the  judgment 
roll,  the  docketing  of  the  judgment,  and 
what  the  docket  shall  contain,  notwith- 
standing §  322  also  provides  that  the  dock- 
et entry  shall  contain  "the  sum  recovered 
or  directed  to  be  paid,  in  figures."  Mathew- 
son  v.  Fredrich,  19  S.  D.  423,  103  N.  W. 
656. 


rv.  FoBEiaN  Judgments. 

Sufficiency  of,  to  prove  statute  and  law  of 
another  state  where  decision  was  ren- 
dered,  see   Evidence,   865. 

Rights  of  wife  securing  foreign  divorce  as 
against  purchaser  of  homestead  on 
foreclosure,  see  Homestead,  29. 

Pleading  in  action  to  enforce,  see  Plead- 
ing, 242. 

140.  A  fact  established  by  a  foreign  judg- 
ment in  a  case  between  the  same  parties 
and  involving  the  same  question  at  issue 
in  a  subsequent  case  is  competent  as  evi- 
dence in  such  subsequent  case,  and  consti- 
tutes an  estoppel  as  to  any  further  inquiry 
in  regard  to  the  facts  so  established  by  the 
prior  judgment.  Davis  v.  Davis,  —  S.  D. 
— ,  124  N.  W.  715. 

141.  The  record  of  a  foreign  judgment, 
which  showed  that  the  action  came  on  for 
hearing  by  the  court,  both  parties  having 
appeared  and  introduced  evidence,  after 
which  the  case  was  argued  and  submitted, 
and  findings  made,  which  were  set  out,  and 
judgment  ordered,  and  which  contained  the 
indorsements  of  filing  by  the  clerk,  was 
objected  to  and  excluded  on  the  grounds 
that  there  were  no  findings  or  judgment  in 
the   case.     Held,    error,   though    the    find- 
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VI.  Relief  Against;  SsinNa  Aside;  Be- 


V.  ASSIONUENT;    PaTUERT;    SatISFACTIOW. 

Joinder  of  action  by  assignee  with  one  by 
assignor  to  recover  appeal'  costs,  see 
Action  or  Suit,  42. 

Joining  assignor  as  defendant  in  action  on 
appeal  bond;  see  Action  or  Suit,  68. 

Waiver  of  right  to  appeal  by  accepting  pay- 
ment, see  Appeal  and  Error,  42. 

Bankruptcy  of  judgment  debtor  as  satis- 
faction of  judgment,  see  Bankruptcy, 
31. 

Satisfaction  of  judgment  by  clerk  of  court, 
see  Clerk. 

Power  of  county  commissioners  to  assign 
judgment  for  personal  property  taxes, 
see  Counties,  40. 

£ffect  of  satisfaction  of  judgment  against 
one  joint  tort  feasor,  see  Joint  Debt- 
ors and  Creditors,  4. 

What  constitutes  payment  under  duress, 
see  Duress,  1. 

Kffect  of  sale  of  debtor's  property  on  col- 
lateral judgment  after  satisfaction  of 
principal  judgment,  see  Judgment,  8. 

Bight  of  assignee  to  sue  on  redelivery  bond, 
see  Levy  and  Seirure,  25,  26. 


142.  A  satisfaction  of  a  judgment  entered 
through  a  mistake  of  fact  may  ordinarily 
be  set  aside  on  a  motion  based  on  affidavits 
made  in  the  action.  Acme  Harvester  Co.  v. 
Magill,  15  N.  D.  116,  106  N.  W.  663. 

143.  N.  D.  Rev.  Codes  1899,  §  6298,  re- 
quiring relief  from  a  "judgment,  order  or 
other  proceedings  taken  against  a  party 
through  his  mistake,  inadvertence,  surprise 
or  excusable  neglect"  to  be  sought  within 
one  year  thereafter,  does  not  apply  to  a 
motion  to  set  aside  a  satisfaction  of  a  judg- 
koent  where  the  satisfaction  has  been  made 
by  mistake,  and  such  motion  can  be  made 
after  lapse  of  one  year  from  date  of  satis- 
faction. Acme  Harvester  Co.  V.  Magill,  15 
N.  D.  116,  106  N.  W.  563. 

[Cited  in  note  in  133  Am.  St.  Rep.  68,  on 
effect  of  statute  of  limitations  on  judg- 
ments and  executions  and  proceedings 
fore   their   enforcement.] 
143a.  The  satisfaction  of  a  judgment  by 
the  money  secured  by  execution  sale  of  ex- 
empt   property   will   not   be   canceled,   al- 
though   the    debtor    recovers    a    judgment 
against  the  sheriff  for  the  value  of  the  prop- 
erty, 80  that  plaintiff  gains  nothing  by  the 
levy,   where  the  plaintiff  acted  knowingly 
and     maliciously,     and     caused    defendant 
more  expense  in  defending  his  rights  than 
the  amount  of  the  judgment.     Piano  Mfg. 
Co,  V.  Thompson,  21  S.  D.  300,  11  L.R.A. 
fN.S.)   396,  130  Am.  St.  Rep.  722,  112  N. 
W.  149. 

Snpp.  Dak.  Dig.— 38. 


ft.  7a  Oeneral. 

Effect  of  vacation  of  judgment  by  trial 
court  after  taking  of  appeal,  see  Ap- 
peal  and   Error,   63. 

Litigating  merits  by  affidavits  on  appeal 
from  order  setting  aside  default  judg- 
ment, see  Appeal  and  Error,  449. 

Appealability  of  order  granting  or  refus- 
ing, see  Appeal  and  Error,  I.  g. 

Vacation  of  award,  see  Arbitration,  2. 

By  supreme  court  in  exercise  of  original 
jurisdiction,  see  Courts,  26. 

Injunction  against  judgment,  see  Injunc- 
tion, 1.   h,  2. 

Setting  aside  of  judicial  sale,  see  Judicial 
Kale,  IV. 

Mandamus  to  compel  vacation  of  judg- 
ment, see  Mandamus,  18. 

As  to  new  trial,  see  New  Trial. 

Prohibition   against,   see   Prohibition,   2. 

Setting  aside  referee's  report,  see  Ref- 
erence, 14-16. 


144.  An  application  to  vacate  a  default 
judgment  or  order  not  based  upon  irregu- 
larities of  procedure,  but  upon  the  statu- 
tory ground  of  "mistake,  inadvertence,  sur- 
prise, or  excusable  neglect"  of  the  moving 
party,  is  an  appeal  U>  favor,  and  not  an 
application  based  upon  a  strict  legal  right. 
Cline  v.  Duffy,  —  N.  D.  — ,  129  N.  W.  76. 

146.  In  an  application  to  vacate  a  de- 
cree of  divorce  entered  against  the  appli- 
cant, where  the  decree  was  entered  under 
an  agreement  with  the  applicant,  she  re- 
ceiving certain  alimony  and  the  custody  of 
her  child,  it  must  appear  that  she  is  act- 
ing in  good  faith  and  with  good  motives, 
and  not  for  an  increase  of  advantage  to 
her.  Wiemer  v.  Wiemer,  —  N.  D.  — ,  130 
N.  W.  1016. 

146.  A  party  is  not  required  to  compel 
the  trial  judge  by  mandamus  to  render 
judgment  within  a  reasonable  time  and 
failure  to  sue  out  such  writ  cannot  preju- 
dice his  further  rights  'in  the  action. 
Bruegger  t.  Cartier,  —  N.  D.  — ,  126  N. 
W.  191. 


b.  Discretion  of  Court  as  to  Qranting. 

Discretion  as  to  imposition'  of  terms,  see 
infra,   183,   185. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror, VII.  3,  h. 

See  also  infra,  177,  179,  223. 


147.  An  application  to  open  a  default 
judgment  upon  the  statutory  ground  of 
"mistake,  surprise,  inadvertence,  or  excus- 
able neglect"  of  the  moving  party,  invokes 
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the  sound  judicial  discretion  of  the  court 
to  which  it  is  addressed.  Cline  v.  Duffy, 
—  N.  D.  — ,  129  N.  W.  75. 

148.  In  granting  or  denying  a  motion  to 
vacate  a  judgment  for  irregularity,  the 
court  exercises  a  discretion  governed  by 
equitable  principles;  and  the  relief  will 
not  be  granted  if  the  moving  party  has, 
by  conduct  or  otherwise,  waived  the  ir- 
regularity, or  if  his  conduct  has  been  such 
as  to  render  it  inequitable  to  grant  re- 
lief. Martinson  v.  Marzolf,  14  N.  D.  301, 
103  N.  W.  937. 

149.  'Ihe  court  in  which  a  motion  to  va- 
cate a  long  standing  judgment  for  want  of 
service  is  made  may  in  the  exercise  of  a 
sound  judicial  discretion  entertain  the 
same,  or  it  may  require  the  moving  party 
to  resort  to  his  remedy  by  action,  he  be- 
ing not  an  original  party  but  a  pur- 
chaser. Campbell  v.  Coulston,  —  N.  D. 
— ,  124  M.  W.  689. 

c.  Orounda. 

1.  In   Oeneral. 
Grounds  for  new  trial,  see  New  Trial. 

150.  A  court  of  equity  will  not  'relieve 
from  a  judgment  uuless  tl\e  party  seek- 
ing its  interterence  can  assail  the  judg- 
ment by  tacts  or  on  grounds  of  which  he 
could  not  avail  himself  at  law  or  was 
prevented  from  doing  so  by  fraud  or  acci- 
dent, or  the  act  of  the  opposite  party,  un- 
mixed with  negligence  or  fault  on  his  part. 
When  a  party  has  once  had  an  opportu- 
nity of  being  heard  and  neglects  to  do  so, 
he  must  abide  the  consequences  of  liis  own 
neglect.  Ft.  Pierre  v.  Hall,  19  S.  D.  663, 
117  Am.  St.  Rep.  972,  104  N.  W.  470. 

151.  A  suitor  who  does  not  disclaim  the 
authority  of  an  attorney  who  assumes  to 
represent  him  in  an  action,  when  it  is  his 
duty  to  do  so,  may  not  do  so  afterwards. 
He  cannot  take  the  hazard  of  a  trial,  and, 
Wiien  unsuccessful,  allege  as  ground  for  va- 
cating the  judgment  that  the  attorney  who 
conducted  the  trial  had  no  authority.  Ba- 
con v.  Mitchell,  14  N.  D.  454,  4  L.R.A. 
(X.S.)   244,   100  N.  W.  129. 

152.  The  trial  court  acquires  jurisdic- 
tion through  the  proper  service  of  the 
summons,  and  not  through  the  return 
thereof;  and  if  a  judgment  is  erroneous- 
ly entered  upon  the  defective  return  the 
court  should  upon  motion  vacate  the  judg- 
ment unless  a  showing  is  made  that  prop- 
er service  was  in  fact  made,  and  if  upon 
motion  to  vacate  the  court  is  satisfied  from 
the  showing  made  that  as  a  matter  of  fact 
the  summons  was  served  as  required  by 
statute,  then  the  motion  should  be  denied 
even  if  the  original  return  was  defective. 
]*'f.rin  V.  Titus,  23  S.  D.  553,  122  N.  W. 
596. 

153.  A  judgment  entered  on  the  report 
of  a  refere*  cannot  be  set  aside  on  motion 
for  irregularity  in  the  referee's  report,  in 
that  such  report  was  made  after  the  ref- 
eree had  removed  to  another  state,  where 


such  irregularity  was  waived  by  failure  to 
object  thereto  before  entry  of  judgment 
Val  Blatz  Brewing  Co.  v,  Dalrymple,  IS 
S.  D.  97,  99  N.  W.  851. 

154.  The  court  should  on  motion  vacate 
a  judgment  founded  on  publication  of  sum- 
mons which  is  not  supported  by  a  suffi- 
cient affidavit  showing  diligence  to  ascer- 
tain the  location  of  defendant  and  make 
personal  service  upon  him.  Grissby  v. 
Wopschall,  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,  127  N.  W.  605. 

155.  While  an  action  to  recover  posses- 
sion of  land  by  means  of  an  injunction  was 
penuing,  there  was  a  contest  in  progress 
before  the  Federal  land  office  between  the 
same  parties,  involving  the  validity  of  con- 

i  cting  homestead  filings,  under  which  the 
respective  parties  claimed  the  right  to 
occupy  the  land.     The  contest  had  resulted 

n  a  decision  by  the  secretary  of  the  in- 
terior in  favor  of  defendants,  but  there  was 
a  petition  for  review  of  that  decision  still 
pending  and  undetermined.  Held,  that  if 
the  petition  for  review  resulted  in  a  de- 
cision for  plaintiflT,  an  irregular  judgment 
for  plaintiff  should  not  be  vacated,  except 
as  to  costs,  but,  if  the  secretary  affirmed 
the  decision  under  review,  then  the  judg- 
ment ought  to  be  vacated.  Martinson  v. 
Marzolf,  14  N.  D.  301,   103  N.  W.  937. 

Neirly  discoTered  evidence. 

As  ground  for  new  trial,  see  New  Trial,  VI. 

156.  Where,  in  an  action  in  equity  to 
set  aside  a  judgment  newly  discovered  evi- 
dence is  presented  as  the  ground  therefor, 
it  must  appear  that  the  failure  to  secure 
and  present  such  evidence  at  the  proper 
time  was  unmixed  with  the  fault  or  neg- 
ligence of  the  party  asking  relief.  Free- 
man V.  Wood,  14  N.  D.  95,  103  N.  W.  392. 
IiMiifficieitcy  of  evidence. 

.Vs  ground  for  new  trial,  see  New  Trial, 
28-33. 

157.  The  remedy  of  a  party  aggrieved  by 
a  decree  of  divorce,  if  the  evidence  is  in- 
sufficient to  sustain  such  decree,  is  not  or- 

linarily  a  motion  to  vacate,  but  by  ap- 
peal.    Wiemer   v.   Wiemer,   —  N.   D.  — , 

I.JO  N.  W.  1015. 

To  brlas  In  new  parties. 

168.  A  party  in  whose  favor  a  judgment 
i  iciiuercd  ii.ay  have  the  same  set  aside 
I'or  the  purpose  of  bringing  in  additional 
Jefendants  who  are  necessary  parties  to  a 
complete  determination  of  the  plaintiff's 
rights  in  the  action.  Dedrick  v.  Charrier, 
15  N.  D.  516,  125  Am.  St  Rep.  608,  108 
N'.  W.  38. 

2.  Fraud. 

rime  for  motion,  see  infra,  194. 

Necessity  of  affidavit  of  merits,  see  infra, 
211. 

Right  of  stockholder  to  have  foreclosure 
decree  set  aside  for  fraud,  see  Corpora- 
tions, 26-28. 

See  also  infra,  206. 
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same  are  procured  through  intrinsic  frnud. 
Keeves  v.  Reeves,  —  S.  1).  — ,  25  L.K.A. 
(N.S.)   574,  123  N.  W.  869. 

160.  'ine  district  court  has  inherent  pow- 
er to  vacate  a  judgment  procured  by  means 
of  proceedings  which  are  in  effect  fraudu- 
lent. Gilbreath  v.  Teufel,  15  N.  D.  152, 
107  N.  W.  49. 

163.  In  an  action  to  determine  adverse 
claims  to  real  property,  although  the  pro- 
ceedings may  in  all  things  comply  in  form 
with  the  provisions  of  the  statute  rela- 
tive to  the  manner  of  obtaining  jurisdic- 
tion, it  is  nevertheless  an  abuse  of  the 
statutory  provisions,  and  is  in  effect  a 
fraud  upon  the  court  and  the  adverse 
claimants  not  to  disclose,  and  name  as  de- 
fendants, all  adverse  claimants  whose 
names  and  places  of  residence  could  be 
readily  ascertained.  Gilbreath  v.  Teufel, 
15  N.  D.  152,  107  N.  W.  49. 

162.  In  an  action  in  equity  to  obtain  a 
new  trial  of  an  action  at  law  or  to  be  re- 
lieved from  a  judgment  .entered  in  such 
action  on  the  ground  that  the  party  com- 
plaining has  been  deprived  of  the  right  to 
have  his  case  reviewed  in  the  Supreme 
Court,  it  must  appear  that  in  the  trial 
thereof  matters  were  determined  adverse- 
ly to  the  party  complaining,  to  the  preju- 
dice of  his  interests,  and  that  he  was  by 
fraud  or  accident  deprived  of  his  consti- 
tutional right  to  be  heard  thereon  in  the 
court  of  last  resort,  and  that  he  was  him- 
self without  fault.  Bruegger  v.  Cartier,  — 
N.  D.  — ,  126  N.  VV.  491. 

163.  A  motion  to  set  aside  a  divorce 
which  is  based  upon  a  finding  of  residence 
supported  by  evidence  cannot  prevail,  al- 
though supported  by  evidence  that  plaintiff 
left  the  state  immediately  after  the  de- 
cree was  rendered,  married,  and  took  up 
her  residence  elsewhere,  thereby  indicating 
that  her  testimony  as  to  domicil  within 
the  state  was  false.  Reeves  v.  Reeves,  — 
8.  D.  — ,  25  L.R.A.(N.S.)  574,  123  N. 
W.   869. 

3.  Mistake;    Inadvertence;    Surprise;    Ex- 
cusable Neglect. 

Time  for  motion,  see  infra,  187,  192,  194. 
Who  may  apply  for  relief,  see  infra,  200. 
Sufficiency  of  affidavit  of  merits,  see  infra, 

214. 
Surprise  as  ground  for  new  trial,  see  New 

Trial. 
See  also  supra,  144,  147,  162. 

164.  N.  D.  Rev.  Codes  1905,  §  6884,  au- 
thorizing a  judge  or  court  to  set  aside  a 
judgment  rendered  through  his  "mistake, 
inadvertence,  surprise  or  excusable  neglect" 
applies  to  mistakes  of  the  party  and  not 
of  the  court  on  a  trial.  Olson  v.  Matti- 
Bon,   16  N.  D.  231,  112  N.  W.  994. 

165.  It  is  no  error  to  deny  vacation  of 
a  default  jud«;ment  and  tne  riirht  to  an- 
swer, where  the  showing  was  not  satisfwc- 
tory  as  to  mistake,  inadvertpnoe,  surprise 
or  excusable  neglect  as  required  by  S.  D. 
Code  Civ.  I'roc.  S  151.  Burton  v.  Coolly, 
22  8.  D.  615,  138  N.  W.  1028. 


166.  An  attorney's  mistake  of  judgment 
as  to  the  law,  or  his  ignorance  of  facts 
which  he  ought  to  have  known,  is  not  suf- 
ficient ground  for  vacating  a  judgment  of 
dismissal,  entered  upon  his  motion.  Ba- 
con V.  Mitchell,  14  N.  D.  454,.  4  L.R.A. 
(N.S.)   244,  106  N.  W.  129. 

167.  The  fact  that  the  holder  of  a  mort- 
gage was  erroneously  advised  that  it  was 
necessary  to  raise  a  certain  sum  for  taxes 
and  costs  before  interposing  a  defense  to 
an  action  by  the  holder  of  a  tax  deed  to 
quiet  title  to  the  mortgaged  property,  fur- 
nishes no  ground  for  setting  aside  a  de- 
fault judgment  in  such  action,  the  mistake 
being  one  of  law.  Keenan  v.  Daniells,  18 
S.   D.   102,  99  N.  W.  853. 

368.  The  court  did  not  abuse  its  discre- 
tion in  refusing  to  vacate  a  judgment  and 
!»rant  leave  to  answer,  in  a  case  where  it 
appeared  that  the  summons  and  complaint 
were  personally  served  on  defendant  bv  the 
sheriff  on  Sept.  22,  1908;  that  default 
judgment  was  entered  Oct.  27,  1908,  and 
recorded  Mov.  14,  3908,  and  execution  is- 
sued  and   placed   in    hands   of   the   sheriff 

n  f'e  same  day,  but  that  at  the  request 
of  defendant  no  levy  was  made;  that  no 
application  to  vacate  was  made  until  Mar. 
15,  3909,  the  grounds  for  vacating  being 
that  within  the  time  to  answer  defendant 
took  the  complaint  to  the  office  of  defend- 
nnt's  regular  attorney,  and  in  his  absence 
left  the  pleading  with  stenograf>her  with  in- 
structions to  have  the  necessary  steps  taken 
for  defense;  but  that  the  attorney  dis- 
claimed knowledge  of  it  until  in  Febru- 
ary, 1909,  and  the  stenographer  disclaimed 
recollection  of  the  matter;  that  the  com- 
nlaint  was  finnlly  found  lodged  behind  a 
desk  in  the  attorney's  office  in  March.  390!): 

I  at  ilefendant's  president  frequently  called 
on  said  attorney,  his  office  being  but  a  block 
from  the  bank,  but  never  spoke  of  such 
suit  until  February,  3909;  but  the  only 
excdse  for  the  delay  in  applying  for  va- 
f-ntion  of  the  judgment  was  that  negotia- 
tions were  pending  for  a  settlement  of  the 
miction  out  of  court  after  the  service  of 
the  complaint.  McAndrews  v.  Security 
State  Bank,  —  S.  D.  — ,  127  N.  W.  536. 

Failure  to  oonanlt  or  dlsoloae  defense* 
to  counsel. 

369.  Defendant's  omission  to  inform  his 
attorneys  of  a  settlement  which  might  have 
')een  a  defense,  they  later  withdrawing,  was 
not  an  excusable  mistake  on  the  ground 
'f  which  a  default  might  be  opened.  Cor- 
son V.  Smith,  22  S.  D.  503,  138  N.  W.  70.5. 

370.  1'he  trial  court  did  not  abuse  its 
.lisci-etion  in  refusing  to  vacate  a  judg- 
ment and  grant  leave  to  answer,  there  be- 
ing no  such  mistake,  inadvertence,  sur- 
prise or  excusable  neglect  as  its  contem- 
nlnted  by  S.  D.  Rev.  Code  Civ.  Proc.  §  351, 
vhere  it  clearly  appears  that  the  sum- 
mons was  regularly  served;  that  the  de- 
'ondant  read  the  same  and  neglected  to 
"onsJilt  counsel,  file  an  answer  or  appear 
■n  the  action;  that  the  action  was  regu- 
larly tried  to  a  jury  and  verdict  rendered 
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for  plaintiff  and  judgment  was  regularly 
entered  thereon;  that  no  fraud  was  prac- 
tised on  the  defendant,  nor  any  attempt 
to  mislead  him;  that  the  plaintiff's  attor- 
ney, when  applied  to,  informed  him  that 
<rt  attorney  for  plaintiff  he  could  give  him 
no  information  in  regard  to  the  case;  that 
DO  settlement  was  effected,  though  defend- 
ant claimed  that  settlement  was  made, 
which  was  denied  by  plaintiff.  Kjetland  v. 
Pederaon,  20  S.  D.  68,  104  N.  W.  677. 

F«llav«  or  delay  aa  to  aiuwev. 

171.  The  failure  of  a  defendant  to  an- 
swer in  time  although  a  mistake  of  law 
would  not  preclude  the  defendant  from  hav- 
ing the  judgment  vacated  and  leave  grant- 
ed to  answer,  it  appearing  that  he  at- 
tempted to  procure  an  attorney  in  the  case 
and  his  failure  to  do  so  in  time  consti- 
tuted excusable  neglect.  Rosebud  Lum|?er 
Co.  V.  Serr,  22  S.  D.  389,  117  N.  W.  1042. 

172.  The  trial  court  did  not  abuse  its  dis- 
cretion in  vacating  a  default  judgment, 
where  the  default  was  in  the  service  of 
answer,  and  for  but  one  day,  and  arose  from 
a  mistake  as  to  the  date  of  service  of  the 
summons  and  complaint,  and  the  defendant 
moved  promptly  for  relief.  Braseth  v.  Bot- 
tineau County,  13  N.  D.  344,  100  N.  W. 
1082. 

173.  The  neglect  of  a  counsel  of  good 
reputation  and  large  experience  to  prepare 
or  serve  an  answer  in  an  action  in  wnich 
he  has  been  retained  for  that  purpose,  with- 
in the  time  allowed  by  law,  is  a  surprise 
to  the  retaining  party,  within  the  mean- 
ing of  a  statute  permitting  relief  from  a 
judgment  taken  against  the  party  through 
his  "surprise."  Citiiens'  Nat.  Bank  v.  Bran- 
den,  —  N.  D.  — ,  27  L.R.A.(N.S.)  868,  126 
N.   W.    102. 

174.  The  neglect  of  an  attorney  regular- 
ly retained  to  prepare  and  serve  an  answer 
in  a  case  before  the  time  of  answering  ex- 
pires, when  occasioned  by  intense  abwrp- 
tion  of  mind  in  the  conduct  of  the  trial  of 
another  case  involving  a  charge  of  mur- 
der in  the  first  degree,  is  "excusable  neg- 
lect," within  the  meaning  of  a  statute  pro- 
viding for  the  opening  of  a  judgment  en- 
tered on  default  of  answer.  Citizens'  Nat. 
Bank  v.  Branden,  —  N.  D.  — ,  27  L.R-A. 
{N.S.)    858,  126  N.  W.  102. 

175.  The  failure  of  the  defendant's  coun- 
sel to  make  an  application  for  an  enlarge- 
ment of  the  time  in  which  to  answer,  pend- 
ing the  ruling  of  the  court  upon  a  motion 
to  set  aside  the  service  of  the  summons, 
was  not  such  want  of  diligence  as  would  pre- 
clude the  trial  court  in  granting  a  motion 
to  open  a  default  judgment  entered  there- 
in upon  the  failure  to  answer.  Smalley  v. 
Lasell,  —  S.  D.  — ,  128  N.  W.  141. 

4.  In  Default. 

Imposition  of  terms  on  granting  relief,  sec 
infra,  183,  185. 

Time  to  apply  for  relief,  see  infra,  187-189. 

Controverting  affidavit  of  merits  on  mo- 
tion to  vacate  default,  see  infra,  207. 


Necessity  for  affidavit  of  merita,  see  infra, 
209,  210. 

Affidavit  of  merits  on  application  for  relief, 
see  infra,  213,  214. 

Question  open  to  consideration  on,  on  mo- 
tion,   see    infra,    216,   219. 

Necessity  of  making  affidavits  on  motion  to 
open  default  as  part  of  record  on  ap- 
peal, see  Appeal  and  Error,  124. 

Review  ot  discretion  in  setting  aside,  sea 
Appeal  and  Error,  VII.  f,  3,  h. 

See  also  supra,  144,  147,  166,  167-176. 

176.  A  trial  court  is  fully  justified  in 
opening  a  default  judgment  where  it  ap- 
pears that  the  judgment  was  rendered  in 
ignorance  of  certain  facts  that  should  have 
been  brought  to  the  attention  of  the  court. 
Gibson  v.  Smith,  —  S.  D.  — ,  124  N.  W. 
733. 

177.  When  it  appears  that  not  only  bad 
the  defendant  a  claim  under  his  tax  deed, 
but  undoubtedly  a  material  claim  by  vir- 
tue of  improvements,  of  which  improvements 
the  court  had  not  been  advised,  it  would  be 
an  abuse  of  discretion  to  refuse  to  open  a 
default  judgment.  Gibson  v.  Smith,  —  S. 
D.  — ,   124  N.  W.  733. 

178.  A  default  judgment  should  be  opened 
on  application  where  the  answer  presented 
discloses  a  good  defense  upon  the  merits, 
and  a  reasonable  excuse  for  delay  occa- 
sioning default  is  shown,  and  no  substan- 
tial prejudice  appears  to  have  arisen  from 
the  delay.  Citizens'  Nat.  Bank  v.  Bran- 
den, —  N.  D.  — ,  27  L.R.A.(N.S.)  858,  126 
N.  W.  102. 

179.  A  trial  court  abused  its  discretion 
in  refusing  to  open  a  default  judgment  ou 
the  ground  of  "mistake,  inadvertuioe,  sur- 
prise, or  excusable  neglect,"  where  it  ap- 
peared that  defendant  had  delegated  to  her 
son  the  duty  of  employing  counsel  to  de- 
fend the  action  and  be  in  fact  did  so,  but 
such  attorneys  thinking  he  had  reference 
to  another  action  between  the  same  parties 
failed  to  interpose  any  defense,  and  defend- 
ant on  learning  of  such  default  judgment 
immediately  took  steps  for  relief.  Cline  v. 
Duffy,  —  N.  D.  — ,  129  N.  W.  76. 

180.  Where,  in  an  action  to  vacate  a  de- 
fault judgment,  it  appeared  from  affidavits 
of  defendant  in  the  original  action  that  at 
the  time  of  the  alleged  service  he  was  en- 
gaged in  business  at  a  town  where  serv- 
ice was  made  and  lived  but  a  short  dis- 
tance away;  that  he  was  at  home  on  the 
day  of  such  alleged  service  but  that  in 
fact  no  service  was  made  on  him  or  on 
any  person  at  his  home;  but  by  opposing 
affidavits  by  the  person  making  the  serv- 
ice showing  what  he  did  at  the  time  of 
service  and  that  defendant  was  not  in  busi- 
ness at  the  place  named  but  in  another 
county,  and  that  the  wife  of  defendant  ad- 
vised the  person  so  serving  that  defendant 
was  in  such  other  county;  and  by  other 
persons  corroborating  such  person  so  serv- 
ing, the  court  was  justified  in  overruling 
the  motion  to  vacate  the  judarment.  Mar- 
in V.  Titus,  23  S.  D.  553,  122  N.  W.  696. 

181.  In  an  application  to  open  a  default 
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judgment,  it  appeared  by  affidavits  of  de- 
fendants that  after  receipt  of  summons  and 
complaint  they  handed  them  to  one  M., 
who  represented  himself  to  be  a  lawyer, 
and  paid  him  a  retainer;  that  M.  was  to  ef- 
fect a  compromise  or  interpose  an  answer; 
that  relying  thereon  they  took  no  further 
action  and  knew  nothing  of  the  matter  un- 
til notice  of  levy  under  execution.  By  coun- 
ter affidavits  it  appeared  that  M.  did  not 
represent  himself  as  an  attorney,  but  that 
he  received  the  complaint  and  the  amount 
paid  in  cash  to  effect  a  compromise;  that  on 
failure  therein  he  turned  the  pleadings  ox-er 
to  a  lawyer,  who  communicated  with  de- 
fendants, but  later  abandoned  the  matter. 
It  appeared  that  defendants  delayed  thirty 
days  after  receipt  of  notice  of  execution 
levy  before  seeking  relief,  and  no  excuse  for 
the  delay  was  offered.  The  affidavit  of  the 
lawyer  who  received  the  pleadings  from  M. 
and  who  communicated  with  defendants  was 
not  answered.  Held,  insufficient  to  warrant 
relief  from  default.  Hunt  v.  Swenson,  15 
N.  D.  612,   108  N.  W.  41. 

182.  The  court  erred  in  granting  a  mo- 
tion to  set  aside  a  default  judgment,  the 
motion  not  being  addressed  to  the  dis- 
cretion of  the  court  but  based  on  the  the- 
ory that  the  judgment  was  void  because  de- 
fendant had  not  been  served  with  stunmons; 
where  the  affidavit  of  service  made  by  a  dis- 
interested party  was  corroborated  by  his 
own  affidavit  made  at  the  time  of  resist- 
ance to  the  motion  to  set  aside  the  judg- 
ment, reciting  that  on  receipt  of  summons 
from  plaintiff's  agent  he  went  to  defend- 
ant's home,  and  learning  of  bis  absence 
therefrom,  then  and  there  served  the  sum- 
mons on  defendant's  wife  by  delivering  to 
and  leaving  with  her  a  true  copy  of  the 
same,  and  that  he  thereupon  fully  explained 
to  her  what  it  was,  and  on  the  same  day  he 
made  the  affidavit  of  service;  by  that  of 
plaintiff's  agent,  that  he  had  sent  the  sum- 
mons to  such  disinterested  person  for  serv- 
ice, with  full  instructions  therein;  that  he 
had  had  frequent  conversations  with  de- 
fendant's attorneys,  after  the  rendition 
of  judgment,  in  which  the  judgment  was 
discussed  and  that  be  urged  them  to 
induce  their  client  to  settle;  that  no 
claim  was  ever  made  that  service  bad 
not  been  made;  by  that  of  plaintiff's 
attorney  that  be  had  had  conversa- 
tions with  defendant  in  which  the  judg- 
ment was  discussed  and  the  settlement  there- 
of urged,  in  which  no  mention  was  made 
that  the  summons  was  not  served;  the  evi- 
dence, in  the  form  of  affidavits,  of  the  de- 
fense being  that  of  defendant,  that  he  knew 
nothing  of  the  service  of  the  summons ;  that 
of  his  wife,  made  three  years  after  the  day 
of  such  service,  that  no  service  was  made 
on  her  on  the  day  claimed,  or  at  any  other 
time;  and  that  of  defendant's  attorneys, 
that  the  judgment  was  never  discussed  with 
tbem,  that  they  knew  nothing  of  the  serv- 
ice of  summons,  and  that  if  summons  had 
been  served  it  would  have  been  brought  to 
them  for  attention.  Matchett  v.  Liebig, 
20  S.  D,  169.  106  N.  W.  170. 


d.  impoting  Terma. 


Sufficiency  of,  as  basis  of  judgment,  see 
Judgment,  33a,  34. 

183.  Trial  courts  are  vestecl  with  broad 
discretion  in  relieving  parties  from  defaults 
taken  against  them,  and  in  imposing  terms 
costs  as  a  condition  to  such  relief.  Colean 
Mfg.  Co.  V.  Feckler,  16  N.  D.  227,  112  N. 
W.  993. 

184.  In  granting  relief  under  N.  D.  Rev. 
Codes  1899,  §  S298,  the  court  is  vested 
with  an  extremely  wide  discretion  as  to 
the  imposition  of  coats  or  terms;  and,  if  no 
terms  are  allowed,  such  action  is  not  neces- 
sarily an  abuse  of  discretion.  Olson  v.  Sar- 
gent County,  16  N.  D.  146,  107  N.  W.  43. 

185.  It  was  an  abuse  of  discretion  for  the 
trial  court  to  impose  as  a  condition  to  re- 
lief against  a  default  judgment  that  the 
plaintiff  should  pay  $100,  where  the  plain- 
tiff had  been  diligent,  but  the  default  judg- 
ment had  been  entered  against  it  because 
of  the  attorney  being  prevented  from  being 
present  at  court  because  of  the  lateness  of 
his  train.  Colean  Mfg.  Co.  v.  Feckler,  16 
N.  D.  227,  112  N.  W.  993. 

e.  Timt. 

Laches  as  ground  for  dismissal  of  action  to 
set  aside  foreclosure  decree,  see  Action 
or  Suit,  159. 

Time  for  motion  for  new  trial,  see  New 
'IVial,  VII,  b. 

See  also  supra,  143. 

186.  In  cases  of  motions  to  set  aside  ju^- 
raents  not  within  the  provisions  of  N.  D. 
Rev.  Codes  1899,  §  6298,  the  par^  seeking 
relief  must  move  seasonably.  Keeney  v. 
Fargo,  14  N.  D.  419,  105  N.  W.  92. 

187.  An  applicant  for  relief  from  a  de- 
fault judgment  on  the  ground  of  "mistake, 
inadvertence,  surprise,  or  excusable  neg- 
lect," must  not  only  show  facts  excusing  the 
neglect,  and  that  he  has  a  meritorious  de- 
fence, but  he  must  affirmatively  show  proper 
diligence  in  prosecuting  his  remedy.  Cline 
V.  Duffy,  —  N.  D.  — ,  129  N.  W.  75. 

188.  An  order  granting  an  application  to 
open  a  default  judgment  under  N.  D.  Rev. 
Codes  1906,  g  0846,  the  application  being 
seasonably  made  and  submitted,  is  not  void 
because  the  court's  decision  was  made  after 
the  time  limited  by  the  statute.  Gaar,  S. 
&  Co.  ▼.  Collin,  15  N.  D.  622,  110  N.  W. 
81. 

189.  Where  an  application  for  relief  from 
a  default  judgment  is  made  within  time 
and  the  hearing  is  continued  by  stipula- 
tion until  after  the  statutory  period  has 
expired,  a  party  to  the  stipulation  cannot 
urge  that  fact  t^  defeat  the  applicant's 
right  to  relief.  Gaar.  S.  &  Co.  v.  Collin. 
15  N.  D.  622.  110  N.  W.  81. 

190.  The  failure  of  stockholders  to  appeal 
from  an  order  refusing  to  vacate  and  set 
Aside  a  decree  fnreclnsing  a  mortgage  on 
corporate  property  will  not  estop  them 
from  brinf^ng  an  independent  action  to 
set  aside  said  decree,  where  they  did  not  ob- 
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tain  posBession  of  the  evidence  which  would 
enable  them  to  successfully  prosecute  an  ap- 
jieai  until  after  the  time  in  which  to  ap- 
[teal  had  expired.  Whitney  v.  Hazzard,  18 
S.  D.  490,  101  N.  W.  346. 

After  term.' 

Presumption    in   aid   of   order   of   vacating 
judgment,  see  Evidence,  138. 

101.  The  right  to  apply  for  the  amend- 
ment or  opening  of  a  judgment  exists  after 
term  time  in  North  Dakota,  there  being 
no  terms  of  court  in  that  state  in  the  com- 
mon-law sense.  Dedrick  v.  Charrier,  15  N. 
D.  515,  125  Am.  St.  Rep.  608,  108  N.  W.  38. 

Inatanoea  of  time. 

192.  To  warrant  a  court  in  setting  aside 
a  judgment  upon  a  showing  of  surprise 
under  N.  D.  Rev.  Codes  1899,  §  5298,  the 
party  must  move  promptly,  and  within  one 
vear'  after  notice.  Keeney  v.  Fargo,  14  N. 
D.  419,  106  N.  W.  92. 

193.  A  motion  to  vacate  a  judgment  for 
irregularity  may  be  heard  and  granted, 
even  though  more  than  one  year  has  elapsed 
since  notice  of  the  entry  of  judgment.  Mar- 
tinson V.  Marzolf,  14  N.  D.  301,  103  N.  W. 
037. 

194.  An  application  not  based  upon  the 
provisions  of  N.  D.  Rev.  Codes  1905,  §  6884, 
which  provides,  among  other  things,  that 
courts  may  within  one  year  after  notice 
thereof  relieve  a  party  from  a  judgment, 
etc.,  taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neg- 
lect, but  made  Jipon  the  ground  that  the 
judgment  complained  of  was  entered  jipon 
a  collusive  and  fraudulent  stipulation  of 
the  parties,  and  was  in  law  a  fraud  upon, 
the  voters  and  taxpayers  of  the  school  dis- 
trict against  which  it  was  taken,  a  judg- 
ment may  be  vacated  after  the  expiration 
of  a  year  by  reason  of  the  inherent  power 
possessed  by  courts  of  general  jurisdiction 
to  set  aside  collusive  and  fraudulent  judg- 
ments. Williams  v.  Fairmount  School 
Dist.  —  N.  D.  — ,  129  N.  W.  1027. 

195.  The  moving  party  was  not  guilty  of 
laches  in  making  application  for  the  vaca- 
tion of  a  judgment  where  at  most  he  waited 
only  about  two  months  after  a  pending  ap- 
peal was  remanded.  Williams  v.  Fair- 
mount  School  Dist.  —  N.  D.  — ,  129  N.  W. 
1027. 

196.  Where  the  summons  and  complaint 
were  served  on  January  2d,  and  judgment 
by  default  entered  on  February  2d,  follow- 
ing, and  a  motion  to  vacate  the  judgment 
was  made  on  February  19th,  the  defendant 
having  engaged  attorneys  on  February  12th, 
immediately  after  she  had  received  her 
first  notice"  of  the  judgment,  she  was  not 
guilty  of  laches  in  moving  to  vacate  so  as 
to  bar  her  from  the  right  to  have  the  I'udg- 
mcnt  vacated.  Racine-Sattlev.  Mfg.  Co.  v. 
Pavlicek,  —  N.  1).  — ,  130  N.  W.  228. 

197.  A  judgment  entered  by  a  circuit 
court,  while  not  regularly  in  session  as  a 
court  for  the  trial  of  contested  cases,  is 
not  void  but  only  erroneous,  and  becomes 
conclusive  unless  reversed  or  vacated  with- 


in the  time  prescribed  by  law;  so  that  a  mo- 
tion to  vacate,  made  two  years  after  its 
entry  was  properly  denied,  where  the  de- 
fendant had  known  all  the  time  of  the  entry 
of  the  judgment  and  bad  not  moved  for 
a  new  trial  or  taken  an  appeal.  Lockard  v. 
Lockard,  21  S.  D.  134,  110  N.  W.  104. 

198.  The  holder  of  a  mortgage  who  al- 
lows judgment  to  be  taken  by  default  in 
an  action  by  the  holder  of  a  tax  deed  to 
quiet  title,  does  not  show  good  cause  for 
relief  from  such  judgment,  where  her  de- 
lay to  take  action  for  more  than  ten  years 
after  the  mortgagor's  default,  and  her  fail- 
ure to  make  an  attempt  to  procure  counsel 
to  defend  the  action  to  quiet  title,  suggest 
an  intent  to  abandon  her  rights  under  the 
mortgage.  Keenan  v.  Daniells,  18  S.  D. 
102,  90  N.  W.  853. 

199.  A  judgment  will  not  be  relieved 
against  in  equity  when  its  rendition  might 
have  been  prevented  by  the  production  of 
evidence  which  for  five  years  before  the 
commencement  of  the  action  for  relief  had 
been  a  matter  of  public  record,  though  the 
complainant  seeking  relief  is  a  municipal 
corporation.  The  allegation  in  its  com- 
plaint that  it  was  a  difficult  matter  to  lo- 
cate the  papers  and  records  relating  to  the 
cause  of  action  sued  upon  furnishes  no  suffi- 
cient excuse  for  the  delay  and  the  failure 
to  defend.  Ft.  Pierre  v.  Hall,  19  S.  D.  663, 
117  Am.  St.  Rep.  972,  104  N.  W.  470. 

f.  Practice;  Procedure;  Hearing;  Relief. 

1.  Who  Uay  Apply. 

Minor    action    through    guardian,    see   In- 
fants, 1. 

200.  The  right  to  have  a  judgment  set 
aside  on  the  ground  of  mistake  is  not  con- 
fined to  the  unsuccessful  party;  excusable 
mistakes  may  be  remedied  on  behalf  of 
successful  litigants.  Dedrick  v.  Charrier, 
15  N.  D.  515,  125  Am.  St  Rep.  608,  108  N. 
W.  38. 

201.  An  application  for  leave  to  inter- 
vene granted  after  judgment  and  without 
setting  aside  the  judgment  is  without  ef- 
fect, particularly  where  the  applicant  ha:) 
never  acted  thereon;  hence  the  applicant 
never  was  a  party  and  is  not  estopped  to 
maintain  an  action  to  set  aside  the  judg- 
ment and  an  attachment  and  sale  there- 
under. Hickox.  V.  Eastman,  21  S.  D.  591, 
114  N.  W.  706. 

202.  A  petition  by  all  the  heirs  on  be- 
half of  two  minor  heirs  to  open  a  decree  of 
the  county  court  approving  the  final  report 
of  the  executor  and  distributing  the  estate, 
stating  facts  showing  the  decree  to  be 
wrongful  as  a  matter  of  law.  is  sufficient 
under  S.  D.  Rev.  Prob.  Code,  §  287,  which 
provides  that  the  settlement  of  an  account 
and  the  allowance  thereof  by  the  court  or 
upon  appeal,  is  conclusive  against  all  per- 
sons interested  in  the  estate,  saving,  those 
who  are  laboring  under  any  legal  disabil- 
ity.   Re  Nelson,  —  S.  D.  — ,  129  N.  W.  113. 
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t.  What  it  the  Proper  Remedy. 

Remedy  for  setting  aside  judicial  sale,  see 

Judicial  Sale,  14,  IS. 
.See  also  ipfra,  222;  Pleading,  243. 

203.  An  independent  action  to  set  aside 
»  judgment  is  not  maintainable  when  the 
remedy  by  motion  provided  by  N.  D.  Rev. 
Codes  1899,  §  5298,  is  available  and  ade- 

Suate.    Freeman  v.  Wood,  14  N.  D.  95,  103 
r.  W.  392. 

204.  A  person  who  purchases  property 
upon  which  a  judgment,  void  for  want  of 
jurisdiction  appearing  on  its  face,  is  a 
cloud,  is  not  entitled  as  a  matter  of  right 
to  have  such  judgment  vacated  on  motion. 
Campbell  v.  Coulston,  —  N.  D.  — ,  124  N. 
W.  689. 

205.  Where  a  temporary  injunction  pend- 
ing the  action  had  been  ordered,  and  the  in- 
junction had  been  superseded  by  a  judg- 
ment which  was  irregular,  but  not  void,  a 
motion  to  vacate  the  injunction  was  in- 
effectual, unless  it  was  coupled  with  a  mo- 
tion to  vacate  the  judgment  for  irregular- 
ity. Martinson  v.  Marzolf,  14  N.  D.  301, 
103  N.  W.  937. 

3.  The  Merits. 

a.  In  Oenerat, 

Iteview  of  discretion  as  to,  see  Appeal  and 

Error,  663. 
See  also  supra,  187;  Pleading,  84,  85,  288. 

200.  In  an  application  to  vacate  a  de- 
tree  of  divorce  on  the  grounds  of  collusion 
of  the  parties,  fraud  must  be  clearly  proven, 
and  this  was  not  sufficiently  shown  where 
the  husband  commenced  an  action  for  di- 
vorce in  one  state,  and  the  wife,  one  in 
another  state,  and  that  she  told  her  attor- 
ney that  she  was  afraid  that  she  could  not 
obtain  any  witnesses  to  support  her  case, 
while  all  her  husband's  witnesses  were  her 
'enemies,  and  she  was  afraid  that  the  hug- 
band  would  obtain  the  custody  of  her  child, 
and  after  an  adjournment  of  the  trial  for 
the  purpose  of  allowing  plaintiff  to  ob- 
tain additional  evidence,  a  decree  was  en- 
tered by  agreement,  in  favor  of  the  bus- 
band  whereby  he  gave  the  wife  $2,000  and 
the  custody  of  the  child.  Wiemer  v.  Wie- 
mer,  —  N.  D.  — ,  130  N.  W.  1016. 

6.  Affidavit  of  Merita. 

207.  On  a  motion  to  vacate  a  default 
judgment  under  N.  D.  Bev.  Codes  1905, 
S  6884,  the  affidavit  of  merits  cannot  be 
controverted  except  as  to  matters  therein 
stated  other  than  that  constituting  the 
merits  of  the  proposed  defense.  Racine- 
Sattley  Mfg.  Co.  v.  Pavlicek,  —  N.  D.  — , 
130  N.  W.  228. 

1Te«eMit)r. 

208.  Relief  from  a  judgment  which  is  void 
for  want  of  service  may  be  had,  without  re- 
?Rrd  to  the  date  of  its  entry  and  without 
the  showing  of  merits  and  excuse  required 
in   cases   where  jurisdiction   has   attached. 


Skjelbred  v.  Shafer,  15  X.  D.  539,  126  Am. 

St.  Rep.  614,  108  N.  W.  487. 

[Cited  in  note  in  18  L.R.A.(N.S.)  406, 
on  necessity  of  affidavit  of  meritorious 
defense,  and  necessity  of  showing  such 
defense,  to  vacate  judgment  rendered 
without  jurisdiction  of  defendant's  per- 
son.] 

209.  Proper  procedure-  for  relief  from 
a  default  judgment  under  N.  D.  Rev.  Codes 
1905,  §  6884,  is  by  motion  to  vacate  the 
same  based  on  an  affidavit  of  merits  and  a 
proposed  verified  answer.  Racine-Sattley 
Mfg.  Co.  V.  Pavlicek,  —  N.  D.  — ,  130  N. 
W.  228. 

210.  Under  the  practice  established  in 
North  Dakota  it  is  necessary  that  a  motion 
to  vacate  a  default  judgment  shall  be  ac- 
companied by  an  affidavit  of  merits,  and 
good  practice  also  requires  a  verified  an- 
swer. But  the  latter  is  not  indispensable 
when  the  defense  is  stated  in  the  affidavit 
of  merits.  Braseth  v.  Bottineau  County, 
13  N.  D.  344,  100  N.  W.  1082. 

211.  An  application  to  vacate  a  judg- 
ment obtained  by  collusion  and  fraud  upon 
the  voters  and  taxpayers  of  a  school  dis- 
trict made  by  a  party  affected  on  proper 
showing  need  not  be  accompanied  by  an 
affidavit  of  merits.  Williams  v.  Fairmount 
School  Dist.  —  N.  D.  — ,  129  N.  W.  1027. 
Saffiolemoy. 

212.  Where  an  affidavit  of  merits,  made 
by  the  state's  attorney  on  behalf  of  his 
county,  and  as  its  attorney  in  the  action, 
states  that  the  defendant  has  a  good  and 
sufficient  defense,  as  shown  by  its  answer, 
which  is  attached  to  and  made  a  part  there- 
of, it  is  sufficient  as  an  affidavit  of  merits, 
and  will  sustain  the  order  vacating  the 
judgment.  Braseth  v.  Bottineau  County, 
13  N.  D.  344,  100  N.  W.  1082. 

213.  Where  the  proposed  answer  accom- 
panying a  motion  to  vacate  a  default  judg- 
ment, alleged  that  the  note  upon  which  the 
judgment  was  obtained  was  without  con- 
sideration, being  given  to  suppress  a  crimi- 
nal prosecution  of  the  defendant's  son  for 
forgery,  and  that  she  could  not  read  or 
write  and  had  signed  it  upon  the  represen- 
tation that  it  was  for  $600  instead  of 
$2,725,  as  it  really  was.  such  answer  stated 
facts  sufficient  to  constitute  a  defense,  war- 
ranting the  vacation  of  the  judgment.  Ra- 
cine-Sattley Mfg.  Co.  V.  Pavlicek,  —  N.  D. 
— ,  130  N.  W.  228. 

214.  Where  the  affidavit  on  a  motion  to 
open  a  default  judgment  showed  that  there 
were  four  defendants,  and  that  the  attor- 
ney for  the  defendants  making  the  affidavit, 
had  agreed  with  the  attorney  for  the  other 
two  that  the  latter  attorney  should  inter- 
pose a  joint  answer  for  all  "four,  but  that 
afterward  those  defendants  decided  not  to 
answer,  and  no  answer  was  interposed,  and 
these  defendants  were  not  notified,  whereby 
the  default  occurred,  and  immediately  upon 
discovering  that  such  default  had  occurred 
this  motion  was  made,  and  that  the  defend- 
ants believe  they  have  a  good  defense,  which 
is  set  out,  the  motion  to  open  the  default 
judgment  should  have  been  granted,  and  it 
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was  error  to  refnse.    Jay  t.  Stockwdl,  — 
S.  D.  — ,  126  N.  W.  669. 

4.  Hearing;  Determination;  Quettiont  Con- 

sidered. 

216.  Upon  a  motion  to  amend  a  judg- 
ment, records,  minutes,  or  memorandums 
'even  of  the  court  are  always  competent  evi- 
dence to  be  received.     Edmunds  v.  Inman, 

—  S.  D.  — ,  124  N.  W.  430. 

216.  On  a  motion  to  reopen  a  default 
judgment  entered  in  an  action  upon  a  prom- 
issory note,  an  averment  that  the  matter 
in  controversy  had  been  settled  by  an 
agreement  between  the  parties  by  which  the 
defendant  was  to  pay  the  plaintiff  a  cer- 
tain amount  upon  the  dismissal  of  tbe 
cause,  which  plaintiff  had  failed  to  do,  was 
not  properly  open  to  the  trial  court.  Cor- 
son V.  Smith,  22  S.  D.  501,  118  N.  W.  706. 

217.  Since  a  divorce  decree  is  res  judi- 
cata as  to  the  facts  as  they  existed  at  the 
time  of,  and  prior  to  the  decree,  the  defend- 
ant cannot  claim,  upon  a  motion  to  vacate 
and  modify  the  decree,  that  a  finding  that 
the  wife  had  always  conducted  herself  as  a 
good  and  faithful  wife,  was  untrue  and 
that  she  had  been  guilty  of  misconduct  with 
her  present  husband.     Wallace  v.  Wallace, 

—  8.  D.  — ,  128  N.  W.  143. 

218.  In  proceedings  to  correct  the  court's 
judgments  or  records,  the  court  will  not 
determine  matter  on  motion  based  on  affi- 
davits if  damages  are  claimed,  equitable 
relief  asked  which  cannot  be  had  on  mo- 
tion, or  disputed  questions  of  fact  on  ma- 
terial issues  arise,  but  may  compel  tbe  par- 
ties to  resort  to  an  action,  or  hear  motion 
upon  oral  evidence  as  in  the  trial  of  ac- 
tions. Acme  Harvester  Co.  v.  Magill,  15 
N.  D.  116,  106  N.  W.  663. 

219.  In  an  action  to  set  aside  a  default 
judgment  on  the  grounds  that  there  was  no 
service  of  summons  on  the  defendant,  the 
affidavit  of  the  officer,  stating  that  he  made 
such  service,  made  shortly  after  the  al- 
leged service,  will  be  taken  to  be  true  al- 
though the  affidavit  of  the  wife  of  the  de- 
fendant denied  any  service,  where  no  mo- 
tive was  shown  for  fraud  or  deceit  on  the 
part  of  such  official.     Burton  v.  Cooley,  22 

5.  D.  515,  118  N.  W.  1028. 

g.  Second  or  Subsequent  Application. 

Review  of  discretion  as  to.  see  Appeal  and 
Error,  658. 

220.  A  trial  court  has  power  to  set  aside 
its  order  refusing  an  application  to  reopen 
a  default  judgment  and  to  permit  appellant 
to  renew  his  motion  as  though  made  in  the 
first  instance.  Citizens'  Nat.  Bank  v.  Bran- 
den,  —  N.  D.  — ,  27  L.R.A.(N.S.)  858,  126 
N.  W.  102. 

221.  Respondents  herein  made  applica- 
tion to  the  district  court  for  an  order  vacat- 
ing a  judgment  entered  in  this  case  by  that 
court.  The  district  court  at  that  time  did 
not  have  jurisdiction  of  the  action,  as  it 
was  in  the  supreme  court  on  appeal.    Im- 


mediately on  the  return  of  the  record  to 
the  district  court  from  the  supreme  court, 
the  application  to  vacate  the  judgment  was 
renewed.  Held  that  the  determination  of 
the  first  application  did  not  stand  in  the 
way  of  a  new  application  on  the  same 
ground  made  after  jurisdiction  had  been 
revested  in  the  district  court,  and,  in  any 
event  that  the  consideration  of  a  second  ap- 
plication while  that  court  had  jurisdiction 
of  the  action  did  not  under  the  circum- 
stances of  this  case  constitute  an  abuse  of 
discretion.  Williams  v.  Fairmount  School 
Diet.  —  N.  D.  — ,  129  N.  W.  1027. 

b.  Modification. 

By  appellate  court,  see  Appeal  and  Error, 
VIII.  b. 

Direction  for,  by  appellate  court  to  trial 
court,  see  Appeal  and  Error,  1147. 

Modification  of  its  own  judgment  by  ap- 
pellate court,  see  Appeal  and  Error, 
VIII.  f. 

Decree  of  divorce  as  to  custody  of  children, 
see  Husband  and  Wife,  29. 

Modification  of  referee's  report,  see  Refer- 
ence, 13. 

Remittitur  by  court  where  verdict  is  ex- 
cessive, see  Trial,  VIII.  d. 

See  also  supra,  12. 

222.  Irregularities  in  the  rendition  of 
judgment  may  he  corrected  by  motion;  but 
the  correction  of  errors  of  law  occurring 
at  the  trial,  or  in  framing  or  receiving  spe- 
cial verdicts,  or  in  entering  judgment  there- 
on, can  only  be  made  by  appeal  or  motion 
for  a  new  trial.  Olson  v.  Mattison,  16  N. 
D.  231,  112  N.  W.  994. 

223.  The  district  court  has  jurisdiction 
and  power  to  correct  its  own  errors,  and 
may,  in  the  exercise  of  its  discretion,  on 
nbtice  and  motion,  vacate  its  findings  and 
Judgment  in  a  pending  action  in  which  a 
jury  trial  was  waived,  and  make  new  find- 
ings and  enter  a  new  and  different  judg- 
ment. Piano  Mfg.  Co.  v.  Doyle,  17  N.  D. 
386,  17  L.R.A.(N.S.)   606,  116  N.  W.  529. 

224.  A  judgment  erroneously  entered  on 
a  second  and  void  award,  which  was  correct 
in  all  substantial  particulars  except  costs, 
is  properly  modified  by  adjusting  the  costs 
to  what  were  properly  allowable  if  judg- 
ment had  been  entered  on  the  first  award: 
and  as  so  modified  is  properly  affirmed. 
Hackney  v.  Adam,  —  N.  D.  — ,  127  N.  W. 
519. 


VII.  Editoriai,  Xotes. 

Jurisdiction  to  enter  final  judgment  upon 
dismissal  of  nonsuit. 

.26  L.R.A.(N.S.)   914. 

Recovery  for  damages  arising  or  moneys 

becoming  due  after  commencement  of  action. 

92   Am.  Dec.  627. 

Jadcment  by  default. 

Default  ju^:ment8  beyond  scope  of  relief 
asked.  11   L.R.A.(N.!;.)    803. 
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Judgment  by  confession. 

99  Am.  Dec.  275. 
Rendltloii,  entry  mud  form  of  Jnds- 
■lent. 

Necessity  of  entry  of  judgment. 

129  Am.  St.  Rep.  74S. 
Foixi  of  judgment  on  penal  bonds. 

02  L.R.A.  427. 
Right  of  subcontractor  or  materialman  to 
personal  judgment  against  owner. 
14  L.R.A.(N.S.)  1036;  24  L.RJl.(N.S.)  321. 
Docketing    judgments. 

87  Am.  St.  Rep.  065. 
Nunc  pro  tunc  entry  of  judgments. 

4  Am.  St.  Rep.  828. 

T*Udit7- 

Void  judgments.        17  Am.  St  Rep.  143. 

Judgment  on  unauthorized  appearance  of 
Attorney.  76  Am.  Dec.  140. 

Validity  of  judgments  where  court  ex- 
ceeds jurisdiction.  29  Am.  St.  Rep.  78. 

Judgments  depending  for  validity  on  at- 
tachment of  property. 

70  Am.  St  Rep.  800. 

Validity    of    judgment    by    disqualified 
judge.  84  Am.  Dec.  126. 

Invalidity  of  judgment  as  to  part  of  de- 
fendants. 32  Am.  Dec  004. 

Entirety  of   judgments   void   as   against 
■ome  of  the  parties. 

91  Am.  St.  Rep.  302. 

Validity  of   judgments   against   married 
women.  134  Am.  St  Rep.  927. 

Validity  of  judgment  against  decedent. 
£2   Am.   Dec.   108;    29   Am.  St  Rep.   810. 

Validity   and   effect  of  judgment  for  or 
against  deceased  person. 

126  Am.  St  Rep.  022. 

Judgments  for  or  against  insane  persons. 

130  Am.  St  Rep.  841. 
Judgments  of  confederate  courts. 

89  Am.  Dec.  201. 
Effeet  and  eoaelaalTeneu,  generally. 
Judgment  as  a  contract 

2  Am.  St.  Rep.  414. 
Res  judicata.    26  Am.  Dec.  542;  12  Am. 
St  Rep.  199;  14  Am.  St  Rep.  260;  10  Am. 
8t  Rep.  22.' 
What  facts  are  not  res  judicata. 

90  Am.  Dee.  776. 
Rea  judicata  as  an  estoppel. 

13  Am.  Dec.  395. 
Former  judgment  as  a  bar. 

8  Am.  St  Rep.  229. 
Conclusiveness  of  judgments. 

16  Am.  St  Rep.  142. 
Admissibility  and  effect  of  form'er  judg- 
ment. 41  Am.  Dec.  081. 
Actions    and    defenses    in    conflict    with 
judgments.  52  Am.  Dec.  037. 
Judgment  as  bar  to  action  by  defeated 
•gainst  adverse  party  for  perjury  in  pro- 
curing it                       23  L.R.A.(N.S.)   134. 
Judgments  in  rem  and  their  effect. 

75  Am.  Dec.  720. 
Finality  of  judgment  or  decree. 

28  Am.  St  Rep.  494. 

Final   and  interlocutory  judgments  and 

decrees.  00  Am.  Dee.  427. 


Effect  of  judgment  against  partnership  or 
joint  debtors  on  service  on  one. 

44  Am.  Dec.  670. 

Judgment  for  or  against  person  in  one 
capacity  as  bar  to  suit  in  another. 

7  Am.  St.  Rep.  175. 

Effect  of  judgment  against  tenant  as 
res  judicata.  112  Am.  St  Rep.  22. 

Effect  of  judgments  against  receivers. 

94  Am.  St  Rep.  64. 

Judgment  of  insanity  as  res  judicata. 

49  Am.  St.  Rep.  831. 

Judgment  as  res  judicata  between  co- 
defendants  or  coplaintiffs  as  to  matters 
which  were,  or  might  have  been,  adjudi- 
cated. 27  L.R.A.(N.S.)    050. 

Right  to  go  behind  judgment  against 
county  or  municipality  on  mandamus  to 
enforce.  9  L.R.A.(N.S.)    1002. 

Judgment  in  favor  of  garnishee  as  res 
judicaU.  19  L.R.A.(N.S.)  604. 

Judgment  dismissing  bill  to  set  aside  tax 
deed  as  cloud  on  title  as  res  judicata  in 
action  under  deed  to  recover  possession. 

25  L.R.A.(N.S.)  1011. 
Effect  of  judgment  enjoining  manner  of 

use  of  realty,  upon  right  of  subsequent  oc- 
cupants to  use  m  same  manner. 

13  L.R.A.(N.S.)  402. 

Binding  effect  of  judgment  refusing  dis- 
charge in  bankruptcy  or  insolvency. 
13L.R.A.(N.S.)  029;  30  L.R.A.(N.S.)  1164. 

Conclusiveness  of  adjudication  of  bank- 
ruptcy based  on  preference  of  creditor  by 
judgment  as  against  such  creditor  in  other 
proceedings.  1  L.R.A.(N.S.)  386. 

Bastardy  proceeding  as  bar  to  subsequent 
case.  1  Ii.R.A.(N.S.)   470. 

Effect  of  judgment  declaring  husband's 
title  to  be  that  of  mortgagee,  upon  dower 
right  of  wife  not  a  party. 

13  L.R.A.(N.S.)   723. 
Conclusiveness  of  judgment  in  partition 

suit  124  Am.  St  Rep.  712. 

Effect  of  judgment  in  partition  upon 
rights  of  defendant,  between  themselves  not 
brought  to  attention  of  court 

14  L.R.A.(N.S.)   333. 
Habeas  corpus  decree  as  to  custody  of  in- 
fant as  res  judicata.  07   L.R.A.   783. 

Judgment  in  criminal  action  as  res  ju- 
dicata in  civil  action. 
11  L.R.A.(N.S.)  653;  31  t.R.A.(N.S.)  070. 

Conclusiveness  of   decree  of   foreclosure. 
18  Am.  St  Rep.  790. 

Effect  of  judgment  nunc  pro  tunc  upon  in- 
tervening righU.  16  L.R.A.(K.S.)  083. 

Decree  against  plaintiff  in  divorce  suit 
as  bar  to  subsequent  action. 

26  L.R.A.(N.S.)   677. 
Conclusiveness  of  judgment  in  ejectment 

85  Am.  Dec.  208. 
Title    passing   by   judgment 

11  Am.  Dec.  523. 
When  title  is  devested  by  judgment  or  de- 
cree. 36  Am.  Dec.  37. 
Conclusiveness  of  judgment  in  actions  of 
nature  of  ejectment,  as  to  claim  of  title, 
previoiisly  acquired,  not  in  issue. 

4L.R.A.(N.S.)  205. 
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Vesting  of  title  by  judgment  in  trespass 
or  trover.  42  Am.  St.  Rep.  434. 

Conclusiveness  of  proceedings  in  orphan's 
court.  14  Am.  Dec.  663. 

Kifect  as  res  judicata  of  annual  settle- 
ments by  personal  representative. 

86  Am.  Dec.  143. 

Conclusiveness  of  decrees  of  distribution 
and  power  of  chancery  to  correct  or  set 
aside  settlements  of  accounts. 

48  Am.   Dec.  744. 

Parties  ooaoliided  by  Judsmeat. 

Who  are  estopped  by  judgments. 

29  Am.  St.  Rep.  791. 

Conclusiveness  of  judicial  admission  as  to 
strangers.  28  L.R.A.(N.S.)  327. 

Estoppel  by  judgment  against  person  not 
a  party.  2  Am.  St.  Rep.  876. 

Effect  of  judgment  in  ejectment  against 
tenant  upon  landlord  not  a  partv,  or  vice 
versa.  26  L.R.A.(N.S.)   595. 

Conclusiveness  upon  indemnitors  of  judg- 
ment against  principal. 

22  Am.  St.  Rep.  204. 

Judgnients  as  evidence  against  persons 
liable  over  to  defendants  therein. 

83  Am.  Dec.  385. 

Judgment  against  one  as  prima  facie  evi- 

dcnce-of  amount  of  damages  against  another, 

liable  over,  without  notice  of  original  suit. 

16  L.R.A.(N.S.)   911. 

Judgment  as  evidence  against  sureties. 

26  Am.  St.  Rep.  407. 

Admissibility  and  effect  against  surety 
of  judgment  against  principal. 

132  Am.  St.  Rep.  759. 

Conclusiveness  against  sureties  of  judg- 
ment against  principal.      83  Am.  Dec.  380. 

Conclusiveness  on  sureties  of  judgments 
against  executor  or  administrator. 

32  Am.  Dec.  202. 

When  judgment  against  trustee  binds 
cestui  que  trust.  34  Am.  Dec.  722. 

Conclusiveness  against  beneficiaries  of 
judgments  against  trustees. 

73  Am.  St.  Rep.  165. 

Effect  as  against  stockholders  of  judg- 
nent  against  corporation. 

97  Am.  St.  Rep.  463. 

Who  are  bound  by  judgment  for  or  against 
municipality  or  other  governmental  body 
or  its  officers.  105  Am.  St.  Rep.  205. 

Effect  of  judgment  in  favor  of  one  de- 
fendant charged  with  negligence,  on  lia- 
bility of  codefendant.    2  L.R.A.(N.S.)  764. 

Effect  of  verdict  for  servant  in  action 
against  master  and  servant  for  servant's 
misfeasance.  9  L.R.A.(N.S.)   220. 

Effect  of  verdict  for  servant  in  action 
against  master  and  servant  for  servant's 
misfeasance.  20    L.R.A.(N.S.)    404. 

Judgment  in  suit  to  set  aside  fraudulent 
conveyance,  which  purports  to  devest  title 
of  grantee,  as  res  judicata  as  between  gran- 
tor and  grantee.  21  L.R.A.(N.S.)   481. 

Necessity  of  request  to  defend  in  order  to 
bind  convenantor  by  decree  against  gran- 
tee. 13  L.R.A.(N.S.)  732. 

Effect  of  judgment,  as  against  attaching 


officer  not  party  thereto,  establishing  title 
to  property  seized  under  execution. 

14  L.R.A.(N.S.)  530. 

When    unrepresented   persons   are   bound 

by  proceedings  of  court.        27  Am.  Dec.  223. 

Judgments  against  persons  not  in  being. 

97  Am.  St.  Rep.  762. 

Commencing   action   or  taking  judgment 

against  either  undisclosed  principal  or  his 

agent  as  bar  to  subsequent  action  against 

other.  21  L.R.A.(N.S.)    736. 

Conclusiveness  of  judgment  in  wife's  suit 

for  personal  injuries,  in  husband's  action  for 

loss  of  services  and  expenses. 

10  L.R.A.(N.S.)    140. 
Collateral  attack  upon  Jadgment. 
Collateral   attack   upon   judgment. 

23  Am.  St.  Rep.  104. 

Collateral  attack  upon  forged  or  altered 

judgment  entries.  80  Am.  St.  Rep.  479. 

Collateral  attack  on   lunacy   proceedings 

for  want  of  notice  to  lunatic. 

12   L.R.A.(N.S.)    895. 
Motion  to  vacate  judgment  as  collateral 
attack.  6  Ara.  St.  Rep.  453. 

Uen  of  JndKment. 

Judgment  liens.     9  Am.  St.  Rep.  350;  16 
Am.  St.  Rep.  387. 
Judgment  liens  on  homesteads. 

34  Am.  St.  Rep.  490. 
Lien  of  judgment,   etc.,   against  exempt 
property.  38  Am.  St  Rep.  247. 

Lien  of  Federal  judgments. 

-  24  Am.  Dec.  310. 
Effect   of   judgments   against   holders  of 
unrecorded  conveyances. 

31  Am.  St.  Rep.  217. 
Estates   and   interests  affected  by   judg- 
ment lien.    93  Am.  Dec.  346;  117  Am.  bi. 
Rep.  777. 

Judgment  against  individual  as  lien  on 
interest  of  tenant  by  entirety. 

9  L.R.A.(N.S.)    1026. 
Money   decree   for    alimony   or    separate 
maintenance  as  lien  on  realty. 

25   L.R.A.(N.S.)    132. 
Effect    of    resolution    to    pay^   judgment 
against  city  to  excuse  failure  to  issue  execu- 
tion or   revive  judgment  during  statutory 
period.  2  L.R.A.(N.S.)   855. 

Priority   of   judgment    liens. 

11  Am.  St.  Rep.  387. 
Foreign  indgments. 

Foreign  judgments.     94  Am.  St.  Rep.  533. 
Judgments   of  courts   of  other   states. 

103  Am.  St.  Rep.  304. 
Effect  of  foreign  judgments. 

1  Am.  Dec.  324. 
Effect  of  judgment  of  other  state. 

2  Am.  Dec.  42. 
Action    upon    judgment   recovered   under 
penal  statute  in  another  state. 

12  L.R.A.(N.S.)   573. 
Conclusiveness  of  foreign  probate  as  affect- 
ing real  property.  6  L.R.A.(N.S.)  617. 
Right  to  question  judgment  of  sister  state 
upon  ground  that  defendant  was  told  with- 
in  jurisdiction.           12   L.R.A.(N.S.)    941. 
Effect  of  foreign  divorce. 

21  Am.  Dec.  747. 
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Extraterritorial  effect  of  decree  of  divorce 
Tendered  apon  constructive  service. 

18L.RA.(N.S.)  647. 

Effect,  in  third  state,  of  decree  upholding 
foreign   divorce.  2  L.R.A.(N.S.)    325. 

Impeaching  divorce  decree  rendered  in 
other  state  on  ground  of  nonresidence  or 
domicil  of  plaintiff.    23  L.R.A.(N.SJ   1254. 

Action  to  recover  alimony  accruing  un- 
der decree  in  another  state. 

9  L.R.A.(N.S.)  1163. 

Effect  in  other  states,  of  judgment  con- 
fessed on  warrant  of  attorney. 
3  L.R.A.(N.S.)    449;  9  L.R.A.(N.S.)    1071. 
AssisiuBeBt  of  Jndcment. 

Assignment  of  judgment. 

54  Am.  Dec.  367. 

Effect  of  assignment  of  judgment. 

78  Am.  St.  Rep.  47. 

Assignment  of  judgment  as  transfer  of 
incidental  rights.  1  L.R.A.(N.S.)    149. 

Satiaf  aotlon  of  Jndcment. 

Satisfaction  of  judgments  and  executions 
by  levy.  58  Am.  Dec.  350. 

Extinction  of  judgments  against  prin- 
cipals by  sureties'  payment. 

68  L.R.A.  513. 

Vacating  satisfaction  of  judgment  on  fail- 
tire  of  title  of  purchaser  at  execution  sale. 
53   Am.   Dec.   701;    134   Am.   St.   Rep.   35. 

Right  of  creditor  to  cancelation  of  satis- 
faction where  properly  levied  on  proves 
exempt  or  to  belong  to  a  third  person. 

11  L.RJ^..(N.S.)   396. 
Enf  orcenteitt  and  reTlvaL 

Power  of  Federal  court  to  enforce  own 
judfment  against  decedent's  estate. 

12  L.R.A.(N.S.)  155. 
Scire  facias  to  revive  judgment. 

94  Am.  Dec.  222. 
BoUof  against,  generally. 

Relief  in  equity  against  judgment  at  law. 
19   Am.  Dec.   603;    43  Am.   St.   Rep.   117. 
Relief  in  equity  against  judgments  and 
other  judicial  determinations. 

64  Am.  St.  Rep.  218. 
Xegligence    as    bar    to    equitable    relief 
against  judgments.       53  Am.  St.  Rep.  444. 
Knowledge  of  pendency  of  action  as  af- 
fecting right  to  equitable  relief  from  judg- 
ment   rendered    without    pei;sonal     juris- 
diction. 9  L.R.A.(N.S.)    1062. 
Right  of  parties  to  adoption  proceeding, 
or  their  privies,  to  attack  decree. 

30  L.R.A.(N.S.)   159. 
Power  of  court  to  vacate  judgment  after 
time  specifled  in  statute. 

62  Am.  St.  Rep.  795. 
Relief  from  decrees  of  courts  having  ex- 
clusive  jurisdiction  over  estates  of  deced- 
ents, minors  and  incompetent  persons. 

106  Am.  St.  Rep.  640. 
Motions  to  set  aside  judgments. 

14  Am.  St.  Rep.  295. 
Vacation  of  judgments  on  motion  when 
not  specially  authorized  by  statute. 

60  Am.  St.  Rep.  633. 
Necessity  of  affidavit  of  meritorious  de- 
fense,  and   necessity   of  showing   such   de- 
fense, to  vacate  judgment  rendered  without 
jurisdiction  of  defendant's  person. 

18  L.R.A.(N.S.)  405. 


Showing  defense  to  cause  of  action  as  con- 
dition of  equity  suit  to  set  aside  judgment 
as  obtained  without  jurisdiction. 

14  L.R.A.(N.S.)  213. 

Availability  to  privies  or  remedy  of  party 
to  open  default  judgment. 

26  L.R,A.(N.S.)  1063. 

Statutes  authorizing  vacation  of  judg- 
ments by  default.  58  Am.  Deo.  392. 

Right  to  open  default  judgment  to  let  iu 
defense  of  limitations.  61  L.R.A.  746. 

Right  to  open  judgment  to  let  in  defense 
of  usury.  12  L.R.A.(N.S.)  659. 

Whether  judgment  against  tort  feasor 
may  be  set  aside  as  to  some  and  allowed  to 
stand  as  to  otners.        27  L.R.A.(N.S.)  200. 

Oronnd*  for  relief. 

Vacating  judgment  for  unavoidable  cas- 
ualty. 43  Am.  St.  Rep.  27. 

Negligence  or  inadvertence  of  attorney  as 
ground  for  relief  from  judgment. 

80  Am.  St.  Rep.  264. 

Vacation  of  judgments  for  negligence  or 
mistake  of  attorney.      96  Am.  St.  Rep.  108. 

Relief  from  judgment  suffered  in  reliance 
upon  pron)ise  not  observed. 

13  L.R.A.(N.S.)   579. 

Lack  of  actual  notice  in  case  of  con- 
structive service  as  ground  for  relief  from 
judgment.  31  L.R.A.(N.S.)  1068 

Concealment  of  evidence  as  ground  for  re- 
lief against  judgment. 

26  L.R.A.(N.S.)   536. 

Right  to  attack  judgment  against  debtor 
in  favor  of  another  creditor  on  ground  of 
accident  or  mistake.  29  L.R.A.(N.S.)   1190. 

Neglect  of  counsel  as  imputable  to  party, 
under  statute  providing  for  relief  from  sur- 
prise judgment  27   L.R.A.(N.S.)    858. 

Delay  of  mail  or  train  or  loss  of  mail  as 
accident  or  surprise  for  which  default  judg- 
ment may  be  set  aside. 

30  L.R.A.(N.S.)    740. 

Reliance  upon  receiving  notice  from  op- 
posing counsel  as  excuse  for  default. 

4  L.R.A.(N.S.)    196. 

Perjury  as  ground  for  relief  against  judg- 
ment. 10  L.R.A.(N.S.)  216;  23 
L.R.A.(N.S.)  664;  26  L.R.A.(N.S.)  574; 
25  Am.  St.  Rep.  165. 

Ameadment  of  Jadsment. 

Amendment  of  judgment. 

'  62  Am.  St.  Rep.  233. 

Amendment  of  judgment  after  term. 

12  Am.  Dec.  351. 


J1TDOMENT  ROIX. 


Irregularities  in  certificate  to,  see  Appeal 

and  Error,  173. 
What   constitutes,   see   Appeal   and   Error, 

182. 
Waiver  of  error  as  to  improper  admission 

of,  see  Appeal  and  Error,  801. 
AdmissibilitT  of,  in  evidence,  see  Evidence, 

IV.  e. 
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See  Evidence,  I. 
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JUDIOIAI.  8AIS. 

L  What  Mat  be  Sold;   Vauditt  of 
Sauc;  Deed. 
II.  Title  and  Rights  Acquibkd  by  Pub- 

CRASEB. 
in.    CONFIBMATION. 

rv.  Settino   Aside. 
V.  Redemption. 
VI.  Editobial  Notes. 

Parties  to  action  by  purchasers  of  school 
land  at,  see  Action  or  Suit,  71a. 

Adverse  possession  by  tenant  in  common 
against  purchaser,  see  Adverse  Posses- 
sion, 18. 

By  trustee  in  bankruptcy,  see  Bankruptcy, 

Right  to  recover  back  piroceeds  of,  on  sub- 
sequent bankruptcy  of  debtor,  see  Bank- 
ruptcy, 31. 

Of  land  held  adversely,  see  Champerty,  3,  4, 
14. 

Sale  on  foreclosure  of  chattel  mortgage,  see 
Chattel  Mortgage,  V. 

Exemplary  damages  for  sale  of  exempt 
property,  see  Damages,  3. 

Sale  of  real  estate  by  personal  representa- 
tive, see  Executor  and  Administrator, 
VIL 

Collateral  attack  on  order  for  sale  by 
executor,  see  Judgment,  135,  136. 

Liability  for  vrrongful  levy  and  sale,  see 
Levy  and  Seizure,  19. 

What  passes  by  sale  on  foreclosure  of  me- 
chanics' lien,  see  Liens,  V.  f,  4. 

Foreclosure  of  mortgage,  see  Mortgage,  VII. 

Necessi^  for  recording  other  instrument  as 
against  quitclaim  deed  of  administrator, ' 
see  Real  Property,  15,  16. 

Validity  of  receiver's  sale,  see  Receivers, 
10,  11. 

For  nonpayment  of  taxes,  see  Taxes,  IV.  n. 


I.  What  Mat  be  Sold;  Vauditt  of  Sale; 
Deed.  , 

IXThat  may  be  soIcL 

What  may  be  levied  on,  see  Levy  and  Seiz- 
ure, I. 
See  also  Levy  and  Seizure,  1,  4. 

1.  A  judgment  debtor  has,  during  the  year 
within  which,  under  N.  D.  Rev.  Codes,  1899, 
g§  6541,  S544,  5548,  he  is  entitled  to  re- 
deem_  from  an  execution  sale,  a  substan- 
tial interest  in  the  property  which,  under 
§  6507,  is  subject  to  sale  on  execution. 
Lynch  v.  Burt,  67  C.  C.  A.  305,  .132  Fed. 
417. 

2.  An  "interest  in  lands,"  subject  to  sale 
on  execution  under  8.  D.  Rev.  Code  Civ. 
Proc.  1903,  §  336,  is  acquired  by  a  purchaser 
of  school  lands  who  has  made  the  first  pay- 


ment and  received  a  contract  of  sale  from 
the  commissioners, 'under  S.  D.  Const,  art. 
8,  §§  5  and  6,  providing  that  the  purchaser 
of  school  lands  shall  pay  one-fourth  of  the 
price  in  cash  and  the  balance  in  instalments, 
and  S.  D.  Laws  1890,  ch.  136,  providing  for 
sales  at  public  auction  and  for  the  issu- 
ance of.  a  contract  of  sale  to  the  purchaser 
upon  his  presentation  of  a  receipt  to  the 
county  auditor  showing  that  a  first  pay- 
ment has  been  made.  Brooke  v.  Eastman, 
17  S.  D.  339,  96  N.  W.  699. 
VaUdlty  of  Mle. 
Sufficiency  of  jurisdiction  to  uphold  sale, 

see  Attachment,  14. 
Validity  of  foreclosure  sale,  see  Mortgage. 

VIl.   f,   6.  ^  * 

Validity  of  Ux  sale,  see  Taxes,  IV.  n,  5. 
See  also  infra,  8. 

3.  The  fact  that  the  description  in  the 
notice  of  an  execution  sale  is  erroneous  dur- 
ing a  part  of  the  time  of  publication  is  not 
a  'jurisdictional  defect  and  does  not  render 
the  sale  open  to  collateral  attack  after  con- 
firmation and  an  express  finding  by  the 
court  that  all  the  acts  of  the  sheriff  were 
regular  and  in  conformity  with  the  stat- 
ute. Schroeder  v.  Pehling,  20  S.  D.  642, 
129  Am.  St.  Rep.  952,  108  N.  W.  252. 

4.  A  sale  of  attached  property  under  an 
execution  directing  the  sheritf  to  satisfy 
the  judgment  out  of  such  property  by  the 
sale  thereof,  is  not  absolutely  void  so  as 
to  be  subject  to  collateral  attack  because 
the  sale  was  made  before  the  filing  of  the 
transcript  of  the  judgment  in  the  county  to 
which  the  execution  was  issued,  under  S.  D. 
Code  Civ.  Proc.  §§  209-211,  authorizing  the 
issuance  of  an  attachment  to  any  county  in 
the  state  and  the  attachment  of  real  prop- 
erty therein;  §  218  authorizing  satisfaction 
of  a  judgment  for  plaintiff  out  of  the  prop- 
erty attached;  §  321  providing  for  the  filing 
of  any  judgment  for  payment  of  money  in 
any  county,  the  judgment  to  be  a  lien  on  all 
real  estate  after  the  filing;  and  §  332,  pro- 
viding that  an  execution  against  the  judg- 
ment debtor's  property  may  be  issued  to 
the  sheriff  of  any  county  where  the  judg- 
ment is  docketed.  Jochem  v.  Cooley,  100 
C.  C.  A.  155,  176  Fed.  719. 

6.  On  a  conviction  for  keeping  and  main- 
taining a  nuisance,  in  violation  of  N.  D. 
Rev.  Codes  1899,  §  7605,  the  court  ad- 
judged that  the  fine  imposed  and  costs  ac- 
crued should  be  a  lien  on  the  real  estate  on 
which  the  nuisance  was  kept,  pursuant  to 
g  7610.  These  premises  were  owned  by  the 
plaintiff  in  this  action,  who  was  not  a  party 
in  the  criminal  action.  Execution  was  is- 
sued on  the  judgment  in  the  criminal  action, 
and  plaintiff's  land  levied  on  and  sold  to 
defendant.  Held,  that  the  sale  was  void, 
as  based  on  a  judgment  or  proceeding  to 
which  plaintiff  was  not  a  party.  Larson  v. 
ChristiansoB,  14  N.  D.  476,  106  N.  W.  51. 
De«cL 
Affirmance  of  order  restraining  issuance  M, 

see  Appeal  and  Error,  1128. 
Deed  on  foreclosure  of  mortgage,  see  Mort- 
gage. VII.  g. 
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On  tax  sale,  see  Taxes  IV.  n,  5,  c. 

6.  An  administrator's  deed  made  under 
the  order  of  the  county  court  is  a  deed 
made  under  a  judicial  sale.  Shutz  v.  Xid- 
rick,  —  S.  D.  — ,  128  N.  W,  811. 


II.  Title  and  Rights  Acquibq)  bt  Pub- 

CHASEB. 

Quieting  title  against  purchaser  imder  void 
sale,  see  Cloud  on  Title,  3. 

Right  of  corporation  to  question  title  of 
purchaser  at  receiver  s  sale  of  cor- 
porate property,  see  Corporations,  44. 

Rights  of  purchaser  under  attachment  is- 
sued alter  execution  of  deed  by  attach- 
ment debtor,  see  Estoppel,  6. 

On  sale  of  homestead,  see  Homestead,  24. 

What  passes  by  sale  on  foreclosure  of  me- 
chanic's Hen,  see  Liens,  69. 

Right  of  purchaser  as  against  purchaser  on 
foreclosure  of  mortgage,  see  Mortgage, 
44,  45. 

Purchasers  on  foreclosure  sale,  see  Mort- 
gage, VII.  i. 

Title  as  against  deed  delivered  before  levy 
and  recorded  before  judgment,  see  Real 
Property,   8. 

Rights  as  against  title  derived  from  prior 
unrecorded  deed,  see  Real  Property,  19. 

Purchaser  at  tax  sale,  see  Taxes,  IV.  n,  5,  d. 

Purchaser  at  judicial  sale  as  a  bona  fide 

Purchaser,   see  Vendor  and  Purchaser, 
0, 

7.  Where  the  only  interest  an  execution 
debtor  has  is  that  acquired  under  a  mort- 
gage foreclosure  sale,  no  other  right  or  title 

.  would  pass  to  an  execution  creditor,  on 
execution  sale  of  such  debtor's  interest. 
Farr  v.  Semmler,  —  8.  D.  — ,  123  N.  W.  835. 

8.  Although  a  judgment  may  be  obtained 
on  a  note  held  as  collateral  for  another  note 
after  a  judgment  has  been  procured  on  the 
principal  note,  a  sale  of  the  debtor's  prop- 
erty upon  the  collateral  judgment  is  void 
and  confers  no  right  upon  the  purchaser 
after  the  principal  judgment  has  iKeen  satis- 
fled.  Lynch  v.  Burt,  67  C.  C.  A.  805,  132 
Fed.  417. 

0.  A  levy  of  execution  upon  and  a  judicial 
sale  of  premises  known  to  the  levying  of- 
ficer to  be  occupied  by  the  family  of  the 
ju^;ment  debtor  or  as  a  homestead  is  wholly 
inoperative  and  void,  and  a  sheriff's  cer- 
tificate issued  pursuant  to  such  sale  con- 
veys no  interest  in  the  property.  Dieter  v. 
Fraine,  —  N.  D.  — ,  128  N.  W.  884. 

10.  Where  the  receiver  of  a  corporation 
contracted  to  sell  its  land,  and  the  purchase 
price  was  paid,  but  a  third  party  acquired 
possession  between  the  time  the  deed  was 
executed  and  the  date  of  the  sale,  the  pur- 
chaser acquired  a  title  good  as  against 
the  corporation  if  it  were  in  «xistence.  Joy 
V.  Midland  State  Bank,  —  S.  D.  — ,  128  N. 
W.  147. 


nL  CONFOUfATIOIT. 


Raising  objection  to  sale  by  sheriff  of  prop- 
erty in  receiver's  hands  by  appeal  from 
order  of,  see  Appeal  and  Error,  27. 


11.  It  is  the  duty  of  the  court,  on  an 
application  to  confirm  an  execution  sale 
under  S.  D.  Rev.  Code  Civ.  Proc.  §  374,  to 
confirm  such  sale,  where  the  report  thereof 
shows  on  its  face  that  the  proceedings  were 
regular.  Crouch  v.  Dakota,  W.  k  M.  R.  Co. 
18  S.  D.  640,  101  N.  W.  722. 

12.  The  order  confirming  an  execution 
sale  settles  no  question  of  fact  or  propo- 
sition of  law  as  against  the  owner  of  the 
property  sold.  Crouch  v.  Dakota,  W.  &  M. 
R.  Co.  18  S.  D.  540,  101  ST.  W.  722. 

13.  Until  reversed  or  set  aside  in  a  direct 
proceeding  instituted  for  that  purpose,  the 
confirmation  of  an  execution  sale  is  con- 
clusive as  to  everything  found  that  is  es- 
sential to  its  legality.  Schroeder  v.  Pehl- 
ing,  20  S.  D.  642,  129  Am.  St.  Rep.  952,  108 
N.  W.  262. 


tV.  Settino  Asidb. 

Sale  of  individual  property  of  executor,  see 

Executor  and  Administrator,   11. 
Sale  by  receiver  appointed  in  supplementary 

proceedings,  see  Execution,  12. 
Foreclosure  sale,  see  Mortgage,  VII.  j. 
Tax  sale,  see  Taxes,  IV.  n,  6. 
Tlie  veatedy. 

14.  A  sale  under  execution  may  be  set 
aside  as  to  the  plaintiff  who  purchases  at 
such  sale  by  motion  in  the  original  action. 
McCarthy  t.  Speed,  16  S.  D.  684,  94  N.  W. 
41 L 

16.  One  purchasing  at  a  sale  under  a  valid 
execution  in  which  the  proceedings  were 
regular  cannot  be  deprived  of  the  property 
purchased,  upon  a  motion  in  the  original 
action  to  which  he  was  not  a  party.  Mc- 
Carthy V.  Speed,  16  8.  D.  684,  94  N.  W. 
411. 
Estoppel. 

16.  Where  real  estate  had  been  conveyed 
to  certain  tewnsite  companies  but  owing  to 
some  defect  in  filing  the  plate  it  was  neces- 
sary to  reconvey  the  property  to  their  grant- 
or in  order  to  have  certein  corrections  made, 
and  owing  to  the  press  of  business  the 
grantor  neglected  to  reconvey  the  property 
to  the  companies  until  an  attachment  had 
been  levied  upon  the  land  in  an  action 
against  the  grantor,  and  there  is  nothing  to 
show  that  tiie  person  loaning  him  money, 
who  was  the  plaintiff  in  such  attachment 
proceedings,  had  relied  upon  this  property 
in  making  the  loan,  the  companies  were  not 
estopped,  by  permitting  the  title  to  the 
property  to  remain  in  their  grantor,  since 
no  fraud  was  shown  therein,  from  com- 
mencing suit  to  set  aside  the  attechment 
and  the  sale  thereunder.  Hickox  ▼.  East- 
man. 21  S.  D.  691,  114  N.  W.  706. 
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[Cited  in  note  in  30  L.R.A.(N.S.)  8,  on 
estoppel  of  landowner  permitting  title 
to  remain  in  another,  to  assert  it  as 
against  latter's  creditors.] 


V.  Redemption. 

Bight  of  purchaser  in  good  faith  from 
fraudulent  grantee  to  reimbursement 
for  expenditures  incurred  in  redeeming 
land,  see  Fraud  and  Fraudulent  Con- 
veyances, 39. 

From  foreclosure  sale,  see  Mortgage,  VIII. 

From  tax  sale,  see  Taxes,  IV.  n,  7. 
• 

17.  The  extent  or  measure  of  the  right 
of  redemption  from  an  execution  sale  is 
fouhd  in  the  statutory  terms  prescribing 
the  time  and  method  of  its  exercise  and 
designating  the  persons  who  may  exercise 
it,  and  there  is  no  right  of  redemption  in 
the  absence  of  statutory  provision  therefor. 
Lvnch  V.  Burt,  67  C.  C.  A.  305,  132  Fed. 
417. 

18.  The  grantee  in  a  conveyance  fraudu- 
lent as  to  creditors  who  knows  that  one  of 
two  judgments  under  which  the  property 
conveyed  was  sold  is  honest  and  that  the 
other  is  collateral  security  therefor,  and  who 
knows  also  the  amount  necessary  to  redeem 
from  such  judgments,  will  not  be  relieved 
in  equity  from  a  failure  to  redeem  within 
the  year  allowed  by  the  North  Dakota 
statute  while  she  was  endeavoring  to  avoid 
the  sale  as  to  both  judgments,  the  judgment 
creditor  having  purchased  the  notes  on 
which  the  judgments  were  rendered  under 
the  honest  belief  that  they  represented  sepa- 
rate debts.  Lynch  v.  Burt,  67  C.  C.  A.  305, 
132  Fed.  417. 

19.  The  payment  into  the  registry  of 
the  court  of  the  amount  necessary  to  redeem 
from  an  execution  sale  in  an  action  in 
equity  in  a  Federal  court  by  the  judgment 
creditor  to  have  a  prior  conveyance  de- 
clared fraudulent,  with  a  prayer  that  the 
money  be  held  in  the  registry  to  abide  the 
final  decree  but  without  prejudice  in  any 
way  to  the  rights  of  such  judgment  creditor 
is  not  the  equivalent  of  payment  under  the 
North  Dakota  statute  or  of  a  tender  thereof, 
where  the  primary  purpose  in  contesting  the 
eouitv  action  was  to  entirely  avoid  the  sale. 
Lvnch  V.  Burt,  67  C.  C.  A.  306,  132  Fed. 
417. 

Who  may  redeem. 

Foreclosure  sale,  see  Mortgage,  VIII.  b. 

20.  A  transfer  in  fraud  of  creditors  makes 
the  transferee  the  successor  in  interest  of 
the  transferror  within  the  meaning  of  N.  D. 
Rev.  Codes  1899,  §  5440,  prescribing  who 
may  redeon  from  execution  sales.  Lynch  v. 
Burt,  67  C.  C.  A.  305,  132  Fed.  417. 

21.  An  attaching  creditor  who  has  not  yet 
reduced  his  claim  to  judgment  is  not  entit- 
led to  redeem  from  an  exenition  sale,  under 
Dak.  Comp.  Laws  1887,  §  5150,  authorizing 
redemption  by  a  creditor  having  a  "lien  by 
judgment  or  mortgage"  on  the  property  sold. 


Hardin  v.  Kelley,  76  C.  0.  A.  356,  144  Fed. 
353. 

22.  The  interest  of  a  purchaser  of  land  at 
an  execution  sale  before  the  passing  of  the 
sheriif's  deed  is  not  a  lien  so  as  to  entitle 
an  attaching  creditor  whose  claim  has  not 
yet  )>een  reduced  to  judgment  to  redeem 
from  him  under  Dak.  Comp.  Laws  1887,  § 
4339,  authorizing  one  having,  a  "lien"  to 
redeem  from  a  superior  lien  upon  the  same 
property.  Hardin  v.  Kelley,  75  C.  C.  A. 
355,  144  Fed.  353. 

Time. 

foreclosure  sale,  see  Mortgage,  VIII.  d. 

23.  Time  is  of  the  essence  of  the  condition 
upon  which  the  right  of  redemption  from 
an  execution  sale  is  permitted  under  the 
North  Dakota  statute.  Lynch  v.  Burt,  67 
C.  C.  A.  306,  132  Fed.  417. 


VI.  Editobiai.  Notes. 

Execution  sale  of  equity  of  redemption. 

11  Am.  Dec  193. 

Involuntary  transfer  of  interest  of  heir, 

legatee,  or  devisee.  44  Am.  Dec.  338. 

Judicial   sale   of   corporate   franchise  or 

property  necessary  to  its  enjoyment. 

31    L.R.A.(N.S.)    636. 
Remedies  against  purchasers  at  judicial 
sales.  69  Am.  Dec.  365. 

When  purchasers  at  judicial  sale  may  ob- 
tain release  from  bid.  70  Am.  Dec.  572. 
Passing  of  crop  by  execution  sale. 

19  Am.  Dec.  752. 
OflScer's  power  to  adjourn  sale. 

26  Am.  Dec.  636. 
Adjournment   of   execution   and    judicial 
sales.  97  Am.  St.  Rep.  654. 

Who  may  not  purchase  at  judicial,  exe- 
cution, or  other  compulsory  sales  because 
so  doing  may  conflict  with  their  duties. 

136  Am.  St.  Rep.  769. 
SufiBciency  of  notice  of  sale. 

75  Am.  Dec.  704. 
Failure  to  advertise  execution  or  judicial 
sale.  44  Am.  Dec.  238. 

Necessity  of  levy  to  sustain  sale. 

33  Am.  Dec  697. 
Stifling   competition    in    bidding    at   ju- 
dicial  sale.  37   Am.  St.  Rep.  767. 
Validity  of  sales  under  a  satisfied  judg- 
ment.                          137  Am.  St.  Rep.  1091. 
Reformation  of  sheriif's  deeds. 

109  Am.  St.  Rep.  34. 

Right*  of  pnrohasers. 

Title  of  purchaser  at  execution  sale. 

14  Am.   Dec.   131. 

Rights  of  purchaser  at   invalid   judicial 

sale.  2  Am.  St.  Rep.  329. 

Rights  of  purchasers  at  void  sales  who 

have  paid  off  claims  on  land. 

30  Am.  Dec.  177. 

Right  of  purchaser  at  execution  sale  to 

have  fraudulent  transfer  by  judgment  debtor 

set  aside.  110  Am.  St.  Rep.  81. 

Whether,  when,  and  how  a  purchaser  at  a 

judicial  sale  may  object  to  title. 

135  Am.  St  Rep.  917. 
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Title  acquired  by  one  purchasing  as  his 
own  execution  sale.        79  Am.  St.  Kep.  947. 

Riglit  to  enforce  promise  to  pay  owner's 
debts  by  one  allowed  to  secure  property  at 
judicial  sale.  15  L.Rj^.(N.S.)  399. 

Right  of  purchaser  of  land  at  judicial  sale 
to  abatement  of  price  for  deticiency. 

28  L.R.A.(N.S.)   393. 
Confirmatlom. 

Order  confirming  judicial  sale. 

29  Am.  St.  Rep.  495. 
Conclusiveness   of   confirmation   of   judi- 
cial sale.                      53  Am.  St.  Rep.  177. 

Confirmation  of  judicial  sale  as  depriving 
owner  of  right  to  object  to  confirmation  of 
resale.  28    L.R.A.(N.S.)    94. 

Setting  aside. 

Vacation  of  execution  sales. 

7  Am.  St.  Rep.  786. 

Opening  judicial  sales  for  advanced  bids. 
113  Am.  St.  Rep.  147. 

Relief  of  purchaser  upon  annulling  judi- 
cial or  execution  sale.  69  L.R.A.  33. 
Redemption. 

Who  may  redeem  from  execution  or  fore- 
closure sale.  21  Am.  St  Rep.  243. 

Effect  of  redemption  from  execution 
sales.  67   Am.   St.  Rep.   610. 


JTJBAT. 

To  information,  sufficiency  of  general  de- 
murrer to  reach  objection  to,  see  Crim- 
inal Law,  59. 


JURISDICTIOir. 


In  particular  kinds  of  actions  or  proceed- 
ings, see  Certiorari;  Claim  and  Deliv- 
ery; Cloud  on  Title,  I.;  Courts;  Equity, 
I.;  Garnishment;  Husband  and  Wife, 
III.;  Injunction;  Mandamus;  Prohi- 
bition; Quo  Warranto;  Specific  Per- 
formance. 

Assignment  of  error  as  to,  see  Appeal  and 
Error,  275. 

Waiver  of  lack  of,  see  Appeal  and  Error, 
796. 

On  appeal,  see  Appeal  and  Error,  I.  II. 

Of  bankruptcy  proceedings,  see  Bankruptcy, 
II. 

Of  bastardy  proceedings,  see  Bastardy. 

To  issue  writ  of  certiorari,  see  Certiorari, 
I. 

In  action  to  quiet  title,  see  Cloud  on  Ti- 
tle, I. 

Of  courts  generally,  see  Courts. 

Of   Federal  courts,  see  courts,  50,   63. 

To  order  construction  of  drains,  see  Drains 
and  Sewers,  13. 

Retention  of,  in  equity  case,  see  Equity,  II. 

Of  justice  of  the  peace,  see  Justice  of  the 
Pence,  I. 

Of  land  department  over  disposition  of  pub- 
lie  lands,  see  Public  Lands,  III. 


JURISDICTIONAL  AMOUNT. 


In  justice's  court,  see  Justice  of  the  Peace, 

I.  d. 
See  also  Appeal  and  Error,  II.,  Removal 

of  Causes,  3. 


♦  «» 


JURY. 

Grounds  for  challenge  of  panel,  see  Action 

or  Suit,  106. 
Trial  by,  on  appeal,  see  Appeal  and  Error, 

46(i. 
Presumption  as  to,  on  appeal,  see  Appeal 

and  Error,  540,  541. 
Review  of  discretion  as  to,  see  Appeal  and 

Error,  VII.  f,  3,  g. 
Prejudicial    error    as   to,    see   Appeal    and 

Error,  VII,  k,  7. 
Prejudicial  error  in  conduct   and  coercion 

ot,  see  Appeal  and  trror,  VII.  k,  7,  d. 
Liability  for   fees  of  jury,   see  Costs  and 

Fees,  12. 
Validity  of  provision   for  di«charge  of,  in 

criminal  prosecution,  see  Criminal  Law, 

25. 
In  eminent  domain,  see  Eminent  Domain, 

II.  c. 
Judicial   notice  as  to  weight  given  by,  to 

interested  witness,  see  Evidence,  10. 
Judicial  notice  by,  see   Evidence,  25. 
As  to  grand  jury,  see  Grand  Jury. 
Sheriff's  jury  on  claim  by  third  person  of 

property  levied  on,  see  Levy  and  Seiz- 
ure, 23,  24. 
New    trial    for   matter   pertaining   to,   see 

New  Trial,  III. 
Trial  by,  see  Trial,  I. 
Selection  of,  see  Trial,  II. 
Competency  of  jurors,  see  Trial,  II.  a. 
Functions  of,  on  trial,  see  Trial,  IV. 

1.  Where  in  a  prosecution  for  murder  a 
challenge  to  the  regular  panel  of  jurors 
having  been  interposed  and  allowed,  an 
order  by  the  court  to  the  sheriff  to  "sum- 
mon forthwith  from  the  body  of  the  county 
.  .  .  24  citizens  possessing  the  qualitica- 
tions  of  jurors  ...  to  serve  as  petit 
jurors  for  the  pending  term,"  was  author- 
ized bv  S.  D.  Rev.  Code  Crim.  Proc.  §S  303, 
328.  State  v.  Hayes,  23  S.  D.  596,  122  N. 
W.  6.52. 

Challenge  to  array. 

Prejudicial   error    as    to,    see    Appeal    and 
Error,  1087. 

2.  Though  a  challenge  to  an  array  or 
panel  of  jurors  in  a  civil  cause  is  not  i)ro- 
vided  for  in  the  South  Dakota  Code  of  Civil 
Procedure,  yet  the  same  lies  under  S.  D. 
Rev.  Civ.  Code,  §  6,  which  provides  "In  this 
state  the  common  law  is  in  force  except 
where  it  conflicts  with  the  Codes  or  the 
Constitution,"  and  such  challenges  having 
been  the  settled  practice  at  common  law. 
Jones  V.  Woodworth,  —  S.  D.  — ,  124  N. 
W.  844. 

3.  The  provisions  of  S.  D.  Pol.  Code, 
§  716,  that  in  case  the  sheriff  shall  be  dis- 
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qualifled  by  reason  of  being  a  party  to 
any  suit  {>ending  in  the  circuit  court, 
or  suspension  from  ■  oiHee,  the  coroner 
shall  serve  in  place  of  the  sheriff  and  of 
§  717  as  to  the  manner  in  which,  and  by 
whom,  the  jury  shall  be  drawn  are  manda- 
tory, and  a  jury  drawn  by  a  sheriff  who 
was  the  plaintiff  in  the  action,  were  prop- 
erly challenged  for  that  reason,  and  U 
was  error  to  deny  the  challenge.  Jones  v. 
Woodworth,  —  S.  D.  — ,  124  N.  W.  844. 

4.  The  court  did  not  err  in  denying  a 
challenge  to  the  panel  of  jurors  especially 
to  a  special  venire,  on  the  ground  of  pre- 
judice of  the  sheriff  who  summoned  them, 
where  the  special  venire  was  summoned 
several  days  prior  to  the  time  the  case  was 
called  for  trial,  and  the  sheriff  testified 
positively  that  he  had  no  prejudice  against 

,  the  defendant.    State  v.  Walsh,  —  S.  D.  — , 
125  N.  W.  295. 

5.  Where  the  sheriff  is  ordered  by  the 
court  to  summon  a  new  panel,  the  fact 
that  the  sheriff  apprehended  the  accused, 
secured  and  preserved  evidence  against  him, 
had  talked  with  material  witnesses  for  the 
state,  had  conversed  with  accused  and  had 
formed  an  opinion  as  to  his  guilt,  if  it 
does  not  appear  that  he  conferred  with  any 
one  summoned  as  a  juror  or  in  any  man- 
ner attempted  to  influence  any  juror  s  judg- 
ment, nor  that  the  special  panel  was  not 
composed  of  as  intelligent,  reliable  and  im- 
partial persons  as  would  have  been  secured 
otherwise,  the  accused  having  ample  oppor- 
tunity to  examine  each  proffered  juror  for 
cause  and  exercise  his  peremptory  challen- 
ges; and  having  failed  to  object  or  except 
to  the  appointment  of  the  sheriff  to  sum- 
mon the  special  panel;  the  court  properly 
disallowed  a  challenge  to  such  special  panel 
by  accused  for  actual  bias  of  such  sheriff. 
State  V.  Hayes,  23  S.  D.  696,  122  N.  W. 
652. 

Oisqaallfloation  to  siimaion  neir  pan- 
el; 
See  also  supra,  4,  6. 

6.  Where  the  sheriff  was  directed  to  sum- 
mon a  new  panel,  on  allowance  of  a  chal- 
lenge to  the  regular  panel  the  fact  that 
his  name  was  indorsed  as  a  witness  on  the 
information  did  not  disqualify  him  from  so 
summoning  the  new  panel  on  the  ground 
of  implied  bias,  as  defined  by  S.  D.  Rev. 
Code  Crim.  Proc.  S  3.38.  State  v.  Hayes, 
23  S.  D.  596,  122  X.  W.  652. 

7.  Where  in  a  prosecution  for  murder  in 
which  a  challenge  to  the  regular  panel  was 
interposed  by  the  accused  and  allowed  and 
the  court  ordered  the  sheriff  to  summon 
citizens  from  the  county  to  serve  as  petit 
iurors,  the  fact  that  the  sheriff's  name  was 
indorsed  on  the  information  as  a  witness 
did  not  as  a  matter  of  law  disqualify  him 
to  summon  such  new  panel.  State  v.  Hayes, 
23  S.  D.  596,  122  N.  W.  652. 


JUSTICE  OF  THE  PEACE. 

I.   JUBIPntCTION. 

a.  How  Acquired. 


L — (continued.) 

b.  Bote  Lott  or  Defeated;  Adjourn- 
ment. 

c.  liattera  About  Real  Estate. 

d.  Amount  Involved. 

IL  SUHUONS. 

IIL  Plbaoinos. 

IV.  Tmal. 

V.  JUDQICBNT;    DOCKET. 
VI.  Appkal. 

a.  Jurisdiction  of  Appellate  Court. 

b.  When  Lies;  From  What  Judg- 
ments. 

c.  Mode   of  Taking. 

d.  Notice  of  Appeal, 

e.  Undertaking. 

1.  Waiver. 

2.  Sufficiency. 

3.  Approval 

4.  Time  of  Serving  or  FUing 

Undertaking. 

5.  Amending;  Filing  New  Un- 

dertaking. 

f.  Time  of  Perfecting  Appeal. 
K.  Dismissal  of  Appeal. 

n.  Record;    Return;    Statement. 

i.  Pleadings. 

j.  Bearing;  Questions  Considered; 

Trial  De  Novo. 
k.  Determination;    Judgmeitt. 
1.  Costs. 
VIL  EoiTOBiAi.  Note. 

Change  of  venue  in  action  in  justice's  court 
see  Action  or  Suit,  114,  115a. 

Change  of  venue  of  criminal  proceedings  be- 
fore, see  Action  or  Suit,  105,  107. 

Waiver  of  failure  of  assured  to  furnish 
certificate  of,  see  Insurance,  99. 

Conclusiveness  of,  in  other  court,  see  Judg- 
ment, 88. 

Filing  transcript  of,  see  Judgment,  L  d. 


L   JUBISDIOnOIT. 

Power  to  punish  for  contempt,  see  Con- 
tempt, 1. 

Powers  of  committing  magistrate,  see  Crim- 
inal Law,  II.  b. 

Jurisdiction  of  police  justice,  see  Police 
Justice,  1,  2. 

a.  Bow  acquired. 

1.  A  justice  of  the  peace  acquires  no  ju- 
risdiction to  issue  a  writ  of  attachment  un- 
til the  summons  in  the  action  is  issued, 
as  attachment  is  a  provisional  or  dependent 
remedy,  which  has  no  existence  until  the 
commencement  of  an  action.  Taugher  v. 
Northern  P.  E.  Co.  —  N.  D.  — ,  129  N.  W. 
747. 

2.  The  appearance  of  defendant  by  coun- 
sel on  the  return  day  of  the  summons  in  a 
justice's  court,  and  his  consent  to  the  case 
being  set  down  for  trial  on  a  day  certain, 
waives  the  objection  that  the  case  was  made 
returnable  in  less  time  than  that  prescribed 
by  statute.  Fanton  v.  Byrum.  —  S.  D.  — , 
—  L.R.A(N.S.)   — ,  128  N.  W.  325. 
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b.  ^010    Lost    or   Defeated;    Adjournment. 

3.  A  justice  of  the  peace  has  no  juris- 
diction or  power  to  grant  a  continuance 
unlcuii  authority  tlieret'or  is  given  biin  by 
statute.  Lyman-Eliel  Drug  Co.  v.  Cooke, 
12  X.  I).  88,  94  X.  W.  1041. 

4.  A  justice  of  the  peace  has  authority, 
uniler  X.  1).  Rev.  Coues  1899,  §  0650,  to 
{;rant  a  postponement  of  the  trial  after  it 
lias  comnicneed,  upon  a  satisfactory  sliow- 
ing  of  the  necessity  therefor,  on  account  of 
matters  arising  or  coming  to  the  applicant's 
knowledge  since  the  trial  commenced.  Ly- 
man-Eliel  Drug  Co.  v.  Cooke,  12  X.  D.  88, 
!I4  X.   VV.   1041, 

5.  The  justice  took  an  adjournment  of 
the  case  from  Saturday  evening,  December 
1st,  to  Monday,  December  3d,  at  1  o'clock 
p.  m.,  the  docket  entry  being  as  follows: 
"Case  adjourned  till  Monday,  1  o'clock  p. 
m."  Defendant's  contention  that  the  jus- 
tice thereby  lost  jurisdiction  because  such 
(locket  entry  was  not  suHiciently  definite 
as  to  the  adjourned  date  was  properly  over- 
ruled. Hanson  v.  Gronlie,  17  N.  D.  191, 
115  N.  W.  666. 

c.  Matters  About  Real  Estate. 

6.  Under  X.  D.  Rev.  Codes  1899,  §  6670, 
as  amended  by  X.  D.  Laws  1001,  chap.  201, 
p.  259,  a  justice  of  the  peace  does  not  lose 
complete  jurisdiction  of  a  case  because  a 
question  of  the  title  to  or  boundary  of  real 
property  arises,  but  he  is  authorized,  and 
it  is  his  duty,  to  certify  the  case  to  the 
district  court  for  trial.  Johnson  v.  Erick- 
^on,   14   X.  D.  414,   105  N.  W.   1104. 

7.  A  ju.stice  of  the  peace  acquires  juris- 
diction to  try  and  determine  an  action  for 
forcible  detainer  under  X.  D.  Rev.  Codes 
1905,  §  8400,  by  the  giviiig  of  a  notice  to 
quit  although  such  notice  is  not  filed  with 
the  justice  when  the  summons  is  issued. 
McLain  v.  Xurnberg,  16  N.  D.  144,  112 
N.  W.  243. 

d.  Amount  Involved. 

Allegation   as   to   value,   see   infra,   16-18. 

Amount  for  which  judgment  may  be  ren- 
dered on  appeal,  see  infra,  67,  68. 

Estoppel  to  deny  that  jurisdictional  amount 
was  involved,  see  Estoppel,  72. 

See  also  infra,  27. 

8.  Under  S.  D.  Const,  art.  5,  §  22,  grant- 
ing justice  of  the  peace  courts  jurisdiction 
in  cases  where  the  value  of  the  property 
in  controversy  does  not  exceed  $100  in  val- 
ue, a  justice  court  had  jurisdiction  of  an 
action  in  replevin  where  the  plaintiff  al- 
leged the  value  of  the  property  to  be  $80 
and  defendant  alleged  it  to  be  $100.  Peo- 
ple's Secur.  Bank  v.  Sanderson,  —  S.  D. 
— ,  123  N.  W.  873. 


II.  Summons. 

'Sufficiency  of,  to  sustain  judgment  by  de- 
fault, see  infra,  26a. 

Supp.  Dak.  Dig. — 39. 


9.  A  summons  in  justice  court  stating 
in  general  terms  that  "the  defendant  was 
indebted  to  plaintiff  in  a  stated  sum  for 
threshing  grain  for  defendant  and  for  the 
amount  of  certain  moneys  expended  by  the 
plaintiff  for  defendant,  the  amount  of  the 
balance  due,"  and  that  in  default  of  an 
answer  plaintiff  would  take  judgment  for 
the  amount  specified,  fully  complied  with 
S.  D.  Just.  Code,  §  13,  providing  that  the 
summons  shall  contain  a  sufficient  stttte- 
ment  of  the  cause  of  action  in  general  terms 
to  apprise  the  defendant  of  the  nature  of 
the  claim  against  him.  Brown  v.  Smith, 
—  S.   D.   — ,   123   X.   W.   689. 

10.  It  is  not  contemplated  by  the  pro- 
visions of  the  South  Dakota  statute,  that 
the  summons  in  justice  court  shall  b«  as 
full  and  speeilic  as  an  ordinary  compiuint, 
but  that  it  shall  be  sufficient  if  it  apprise 
the  defendant  generally  of  the  nature  of 
the  action  and  the  amount  claimed  to  be 
due  thereon,  with  the  proper  notice  that 
the  plaintiff  will  take  judgment  for  a  specif- 
ic amount  in  case  of  default  in  the  answer 
on  the  part  of  defendant,  when  the  action 
is  for  damages  or  on  contract.  Brown  y. 
Smith,  —  S.  D.  — ,  123  X.  W.  689. 

10a.  Under  S.  D.  Rev.  Justices'  Code  § 
13,  providing  that  the  summons  in  actions 
other  than  on  a  contract  must  give  notice 
that  unless  the  defendant  so  appears  and 
answers  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  in  the  complaint, 
a  summons  in  an  action  for  damages  al- 
leged to  have  been  committed  by  defendant's 
stock  which  states  clearly  that  the  action' 
is  one  in  tort  and  the  nature  of  the  plain- 
tiff's claim,  and  notifies  the  defendant  that 
if  he  fails  to  appear  and  answer  the  com- 
plaint the  plaintiff  will  take  judgment 
against  him  by  default  for  the  amount  stat- 
ed, is  sufficient.  Bradev  v.  >Iueller,  22  S. 
D.  534,  118  X.  W.  1035. 
Variance  between  •nmmons  and  oom- 

plalnt. 
As  ground  for  dismissal  of  complaint,  see 
Pleading,  140. 

11.  One  who  appears  generally  in  a  jus- 
tice's court  action,  and  interposes  an  an- 
swer, cannot  avail  himself  of  any  variance 
between  the  summons  and  complaint,  as 
the  court  has  jurisdiction  to  proceed  and 
try  the  action  under  8.  D.  Justice  Code  § 
10  which  provides  that  "an  action  in  a 
justice's  court  is  commenced  by  issuing  the 
summons  or  by  voluntary  appearance  and 
pleading  of  the  parties."  .Terome  v.  Rust, 
10  S.  D.  263,  103  X.  W.  26. 

12.  There  was  no  variance,  in  an  action 
in  justice  court  for  money  owing  for  throsli- 
ing  grain,  between  the  simimons  and  com- 
plaint, where  the  only  difference  was  an 
allegation  in  the  complaint  that  plaintiff 
had  filed  a  l)ond  in  compliance  with  S.  D. 
Pol.  Code,  §  3145,  thereby  showing  that 
he  was  authorized  to  maintain  the  action, 
but  making  no  demand  for  a  foreclosure, 
of  his  lien,  and  only  asking  for  a  general 
judgment  for  the  amount  of  his  claim. 
Brown  v.  Smith,  —  S.  D.  — ,  123  X.  \V.  689. 
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ABiendmeiit. 

Amendment  of  pleading  on  appeal,  see  in- 
fra, 58. 

12a.  The  provisions  of  N.  D.  Rev.  Codes 
1899,  §  5297,  relating  to  the  correction  of 
mistakes  in  pleading,  process  or  proceeding, 
is  applicable  to  justice  court.  Morgridge 
V.  Stoeffer,  14  N.  D.  430,  104  N.  W.  1112. 

1 2b.  A  summons  in  justice  court,  which 
contained  a  partnership  name  without  show- 
ing the  Christian  name  of  each  partner,  is 
not  a  nullity,  but  is  merely  irregular,  and 
may  be  cured  by  amendment.  Morgridge  v. 
Stoeffer,   14  N.  D.  430,   104   N.   W.    1112. 

[Cited  in  note  in  29  L.R.A.(N.S.)  284, 
as  to  whether  partnership  may  sue  or 
be  sued  in  firm  name.] 


III.  Plkadinos. 

Necessity  of  serving  pleadings  on   appeal, 
see  infra,  VI.  i. 

13.  The  strict  rules  applicable  to  plead- 
ings in  courts  of  record,  cannot  be  applied 
to  the  pleadings  in  justice's  court.  Jerome 
V.  Rust,  19  S.  D.  263,  103  N.  W.  26. 

14.  A  complaint  in  justice's  court,  which 
is  sufficient  to  apprise  a  person  of  common 
understanding  of  the  exact  nature  and  ex- 
tent of  plaintiff's  demand,  is  all  the  law  re- 
quires. Hanson  v.  Oronlie,  17  N.  D.  191, 
115  N.  W.  666. 

15.  A  demurrer  to  a  complaint  in  jus- 
tice's court  is  properly  overruled  where  the 
complaint  is  sufficient  to  apprai!>e  a  per- 
son of  common  understanding  of  the  exact 
nature  of  plaintiff's  demand.  Hanson  v. 
Gronlie,  17  N.  D.  191,  116  N.  W.  666. 
AIleKatlon*  a«  to  ralne. 

16.  In  replevin  before  a  justice  of  the 
peace,  the  pleadings  of  the  respective  par- 
ties are,  for  the  purposes  of  trial,  conclu- 
sive upon  the  court  as  to  the  value  of  the 
property.  People's  Secur.  Bank  v.  Sander- 
son, —  S.  D.  — ,   123  N.  W.  873. 

17.  The  allegation  of  value  in  a  com- 
plaint in  replevin  is  a  material  allegation 
in  justice  court,  which  would  be  admitted 
by  defendant  if  not  questioned,  and,  when 
the  defendant  fixes  a  different  value,  the 
allegation  in  the  answer  becomes  material 
and  binding  on  the  defendant.  People's 
Secur.  Bank  v.  Sanderson,  —  S.  D.  — ,  123 
-V.  W.  873. 

18.  A  complaint  in  justice's  court  which 
claims  the  value  of  certain  grain  loaned  to 
defendant  for  which  he  promised  to  pay  by 
a  certain  date,  no  part  having  been  paid, 
and  demands  judgment  for  the  grain  or  the 
value  thereof,  will  be  taken  as  one  for 
the  recovery  of  the  value  of  the  grain  on  a 
trial  de  novo  in  county  court.  Jerome  v. 
Rust,  19  S.  D.  263,  103  N.  W.  26. 
Amendment*. 

19.  The  general  niles  governing  the  exer- 
cise of  the  discretionary  power  of  the  court 
with  respect  to  allowing  amendments  to 
pleadings  are  the  same  in  justice  court  as 


in  district  court.  Rae  v.  Chicago,  M.  &. 
St.  P.  R.  Co.  14  N.  D.  607,  105  K.  W.  721. 
20.  It  is  not  error  in  justice  court  to  al- 
low a  complaint,  which  allegea  that  plain- 
tiff s  cattle  liau  been  killed  by  the  negligent 
running  of  defendant's  train,  to  be  amended 
before  trial  so  as  to  allege  that  the  injury 
was  due  to  the  failure  of  the  defendant  to 
keep  its  right  of  way  fence  in  repair.  Rae 
v.  Chicago,  M.  &  St  P.  R.  Co.  14  N.  D. 
507,  105  N.  W.  721. 


IV.  Tbial. 

Notloe  of  trlaL 

21.  Althoueh  S.  D.  Rev.  Justices'  Code  % 
7,  provides  uiat  notice  of  trial  in  justice 
court  miut  be  served  upon  the  parties  to 
the  action,  notice  to  the  attorney  will  be 
notice  to  the  party  as  §  114  provides  that 
the  provisions  of  the  Code  of  Civil  Pro- 
ceuuie  which  are  in  their  nature  applic- 
able to  the  organization,  powers  and  course 
of  proceedings  in  justice  court,  are  applic- 
able to  justices'  courts  and  the  proceedings 
therein,  and  S.  D.  Rev.  Code  Civ.  Proc.  § 
561,  provides  that  when  a  party  has  an  at- 
torney in  the  action  the  service  of  papers 
shall  be  upon  the  attorney.  McFarland  v. 
Cruickshank,  22  S.  D.  189,  116  N.  W.  71- 
Verdict. 

22.  Under  the  provisions  of  N.  D.  Rev. 
Codes  1905,  §  8428,  which  is  to  the  effect 
that,  if  the  jurors  are  discharged  without 
rendering  a  verdict,  "*  *  *  the  court 
shall  proceed  again  to  trial  as  in  the  first 
instance,  until  a  verdict  is  rendered,"  where 
the  jury  returned  what  was  in  form  a  ver- 
dict, but  which  failed  to  find  on  all  the 
material  issues,  the  justice  was  warranted 

n  holding  that  it  was  not  a  lawful  verdict, 
and  in  setting  the  case  for  retrial.  Johnson 
V.  Glaspey,  16  N.  D.  335,  113  N.  W.  602. 


V.  Judgment;  Docket. 

Admissibility  of  judgment  rendered  by  jus- 
tice of  the  peace  of  another  state,  see 
Evidence,  314. 

Injunction  against  judgment,  see  Injunction, 
42. 

Pleading  in  action  to  enforce,  see  Pleading, 
242. 

23.  A  recital  in  a  justice  court  judgment 
record  that  the  justice  does  "hereby  render 
judgment  in  favor  of  the  defendant  and 
against  the  plaintiff  for  a  dismissal  of  the 
action,  and  hereby  render  judgment  against 
the  plaintiff  for  the  costs  in  the  action," 
sufficiently  shows  that  but  one  judgment 
was  rendered.  Haag  v.  Burns,  22  S.  D.  61, 
•'->  N.  W.  104. 

Time  of  entry. 

24.  N.  D.  Rev.  Codes  1890,  §  6707,  provid- 
ing that  justices  of  the  peace  must  enter 
judgment  on  receipt  of  verdict  at  once,  re- 
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quires  entry  within  a  reasonable  time  in 
view  of  the  circumstances  uf  each  case. 
Peterson  t.  Hansen,  15  N.  D.  198,  107  N. 
VV.  5M. 

25.  The  mere  fact  that  a  justice  of  the 
peace  did  not  enter  judgment  on  the  same 
day  on  which  a  verdict  was  returned  into 
court  is  too  indefinite  a  showing  to  sustain 
an  objection  to  the  offer  of  the  judgment 
in  evidence.  Peterson  v.  Hansen,  15  N.  D. 
198,  107  N.  W.  628. 
Judgment  hj  default. 
Ke^uisites  ui  appeal  Irom,  see  infra,  50,  57. 
Amendment  of  answer  on  appeal  from,  see 
infra,  58. 

25a.  A  justice's  summons  which  states 
that  the  plaintiff  claims  to  recover  "on  ac- 
count ot  services  heretolore  renaered  you 
by  plaintiff  at  your  special  instance  and 
request"  and  if  defendant  failed  to  appear 
and  answer  judgment  would  be  taken 
against  him  for  a  certain  sum,  together 
with  costs  and  disbursements,  will  not  au- 
thorize a  default  judgment  "rendered  and 
entered  for  laborer's  wages,"  under  8.  D. 
Justices'  Code,  §  13,  whicb  provides  that  the 
summons  must  contain  "a  sufficient  state- 
ment of  the  cause  of  action  in  general  terms 
to  apprise  the  defendant  of  the  nature  of 
the  claim  against  him."  Phillips  v.  Morton, 
18  S.  D.  530,  101  N.  W.  727. 


VI.  Appeal. 
•.  Juriadictum  of  Appellate  Court. 

26.  Where  a  justice  of  the  peace  dis- 
misses a  case,  instead  of  certifying  it,  as 
required  by  N.  D.  Rev.  Codes  1899,  §  6670, 
as  amended  by  K.  D.  Laws  1901,  chap.  201, 
and  the  plaintiff  appeals  generally  from  the 
judgment,  the  district  court  has  jurisdic- 
tion to  try  the  action.  Johnson  v.  Erick- 
son,  14  N.  D.  414,  105  N.  W.  1104. 

27.  Under  S.  D.  Const,  art.  6,  §  22,  giv- 
ing jurisdiction  to  justice  courts  where  the 
value  of  property  in  controversy  does  not 
exceed  $100,  a  justice  court  had  jurisdic- 
tion so  as  to  confer  jurisdiction  on  the  cir- 
cuit court  on  appeal,  where  the  plaintiff 
alleged  the  value  of  the  property  to  be  $80 
and  defendant  alleged  it  to  be  $100,  al- 
though the  jury  on  the  trial  in  the  circuit 
court  found  the  value  to  be  $325.  People's 
Secur.  Bank  v.  Sanderson,  —  S.  D.  — ,  123 
N.  W.  873. 

b.  Where  Lie*;  From  What  Judgments. 

From    decision    of    police    magistrate,    see 

Appeal  and  Error,  3. 
Right  to  repeal  provision  of  city  charter 

as  to,  see  Contracts,  194. 

28.  The  "grounds,"  upon  which  an  appeal 
may  be  taken  from  justice  court,  mentioned 
in  S.  D.  Rev.  Justices'  Code,  8  100,  are  the 
same  as  the  "grounds"  mentioned  in  Rev. 
Code  Civ.  Proc  8  303.  Halvorsen  v. 
Myren.  23  S.  D.  263,  121  N.  W.  782. 


20.  An  order  of  a  justice  of  the  peace 
dismissing  an  action  for  plaintiff's  failure 
to  prosecute  and  taxing  costs  against  plain- 
tiff' was  a  final  judgment,  with  the  same 
effect,  so  far  as  taking  an  appeal  is  con- 
cerned, as  if  the  justice  had  made  the  same 
order  after  having  heard  all  the  evidence 
and  made  the  dismissal  on  the  merits,  un- 
der S.  D.  Rev.  Justice's  Code,  sec.  99. 
Jackson  v.  Berndt,  —  S.  D.  — ,  123  N.  W. 
76. 

c.  Mode  of  Taking. 

30.  An  appeal  from  a  justice's  judgment 
not  in  conformity  with  the  statute  is  nuga- 
tory unless  the  departure  or  omission  is  in 
some  particular  that  may  be  and  has  been 
waived.  Aneta  Mercantile  Co.  v.  Grosetb, 
—  N.  D.  — ,  127  N.  W.  718. 

d.  Notice  of  Appeal. 
See  also  infra,  46. 

31.  On  appeal  from  a  justice  court,  only 
those  rulings  can  be  reviewed  which  are 
specified  as  error  in  the  notice  of  appeal. 
Rae  V.  Chicago,  M.  &  St.  P.  R.  Co.  14  N. 
U.  507,  105  N.  W.  721. 

Snffleleaoy. 

HZ.  An  appeal  from  justice  court  is  de- 
fective where  the  notice  of  appeal  stated 
that  the  appeal  was  taken  upon  questions 
uf  law  and  fact  but  did  not  make  a  de- 
mand lor  a  new  trial  in  the  circuit  court, 
and  where  the  justice  did  not  prepare  a 
statement  of  the  evidence  necessary  to  ex- 
plain the  grounds  of  appeal,  as  required 
by  S.  D.  Rev.  Justices'  Code,  §  100,  unless 
a  demand  is  made  for  a  new  trial  as  pro- 
vided for  by  §  101  of  such  code.  Aldricb 
V.  Ramoe,  21  S.  D.  52,  109  N.  W.  641. 

33.  Under  S.  D.  Rev.  Justices'  Code, 
§§  99,  101,  providing  what  the  notice  of 
appeal  must  contain,  and  also  prescribing 
the  procedure  when  the  appeal  is  taken  on 
questions  of  both  law  and  fact,  a  notice  of 
appeal  which  read:  "Please  take  notice 
that  the  plaintiff  in  the  above  entitled 
action  appealed  from  the  whole  of  the  judg- 
ment entered"  on  a  certain  named  date  in 
favor  of  the  defendant  for  a  specific  amount 
in  favor  of  the  defendant  and  against  the 
plaintiff,  to  the  circuit  court  upon  ques- 
tions of  both  law  and  fact,  was  not  de- 
fective in  the  use  of  the  word  "appealed" 
instead  of  "appeals,"  where  no  bad  faith 
is  charged  or  prejudiced  to  the  defendant. 
Haag  V.  Burns,  22  8.  D.  51,  116  N.  W. 
104. 

Oral  aotloe. 

34.  An  oral  notice  of  an  appeal  to  the 
circuit  court  from  a  conviction  and  fine  in 
tlie  police  court  for  violation  of  a  city  ordi- 
nance, is  sufficient  under  S.  D.  Laws,  1800, 
chap.  37,  art.  11,  §  9,  providing  for  ap- 
peals in  such  cases  as  in  other  appeals  from 
justice  court,  8  14.  providing  that  in  all 
cases  not  specially  provided  for  proceed- 
ings in  such  court  shall  be   sovemed  by 
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laws  regulating  proceedings  in  justice's 
court  in  criminal  cases,  and  Dak.  Comp. 
Laws,  1887,  §  6177,  authorizing  oral  no- 
tice of  appeal  to  the  justice  in  criminal 
cases.  Centerville  v.  Olson,  16  S.  D.  626, 
94  N.  VV.  414. 

[Cited  in  note  ia  4  L.R.A.(N.S.)  783, 
on  character  of  proceeding  for  viola- 
tion of  ordinance  as  civil  or  criminal.] 

e.  Undertaking. 

Necessity  of  serving  pleading  with  under- 
taking, see  infra,  66.  r 

1.  Waiver. 

36.  The  filing  of  an  undertaking  in  cases 
of  appeal  from  justice  to  district  court  per- 
tains to  the  jurisdiction  of  the  district 
court  over  the  cause  and  subject-matter  of 
the  appeal  and  cannot  be  waived  by  con- 
sent of  the  appellee  in  submitting  to  the 
jurisdiction  of  the  district  court.  Deardoff 
v.  Thorstensen,  16  N.  D.  355,  113  N.  W. 
616. 

36.  An  objection  by  plaintiff  that  the 
South  Dakota  circuit  court  has  no  juris- 
diction of  an  appeal  from  justice  court  be- 
cause the  undertaking  contains  no  pro- 
vision for  the  payment,  of  costs  on  appeal, 
is  waived  by  interposing  a  counterclaim, 
and  proceeding  to  a  trial  of  the  issues. 
Miller  v.  Lewis,  17  S.  D.  448,  07  N.  W. 
364. 

37.  Upon  appeal  to  district  court  from  a 
judgment  of  a  justice  of  the  peace,  alleged 
to  have  been  rendered  without  jurisdiction, 
the  party  appealing  cannot  avail  himself 
of  the  fact  that  no  undertaking  was  fur- 
nished under  X.  D.  Rev.  Codes  1899,  §  6651, 
when  this  fact  was  in  no  way  brought  to 
the  attention  of  the  justice.  Lyman-Eliel 
Drug  Co.  v.  Cooke,  12  ^.  D.  88,  94  N.  W. 
1041. 

2.  Sufficiency. 

38.  The  South  Dakota  circuit  court  has 
no  jurisdiction  of  an  appeal  from  a  jus- 
tice's judgment  where  tiie  undertaking  on 
appeal  contains  no  provision  for  payment 
of  costs  on  appeal.  Miller  v.  Lewis,  17  S. 
D.  448,  97  N.  \V.  364. 

39.  The  defendants  appealed  from  a  ju(^- 
ment  of  a  justice  of  the  peace  to  the  dis- 
trict court,  and  furnished  only  an  under- 
taking in  conformity  with  N.  D.  Rev.  Codes 
1905,  §  8503,  relating  to  appeals  from  jus- 
tice's court.  Held,  that  the  words  "all 
costs"  contained  in  the  undertaking  in  ac- 
cordance with  the  requirements  of  §  8503 
are  sufficiently  comprehensive  to  cover  costs 
on  appeal,  and  that  the  district  court  ac- 
quired jurisdiction  without  filing  the  bond 
mentioned  in  §  8502,  requiring  bond  suf- 
ficient to  cover  all  costs  where  stay  of 
execution  is  requested.  Johnson  v.  Glas- 
pey,  16  N.  D.  335,  113  X.  W.  602. 

3.  Approval. 
See  also  infra,  42. 

40.  The  fact  that  the  undertaking  on  ap- 


peal from  justice  court  was  presented  to 
the  clerk  of  the  district  court,  and  his  ap- 
proval indorsed  thereon  before  the  notice 
of  appeal  and  undertaking  were  served,  was 
not  an  irregularity  which  invalidated  the 
appeal.  'Ihompson  v.  Fargo  Plumbing  & 
Heating  Co.  14  N.  D.  405,  104  N.  W.  525. 

41.  Since  the  Xorth  Dakota  Code  relat- 
ing to  appeals  to  the  district  court-  from 
judgments  of  a  justice  of  the  peace,  re- 
quires the  execution  on  the  part  of  the 
appellant,  by  sutticient  surety,  of  an  ap- 
peal bond,  whicn  must  be  approved  and 
tiled  in  the  office  of  the  clerk  of  the  dis- 
trict court,  to  which  the  appeal  is  taken, 
where  the  appellant  appealed  from  a  judg- 
ment of  a  justice  and  tiled  such  undertak- 
ing, and  the  clerk  neglected  to  indorse  the 
same  or  make  any  entrj'  of  his  approval 
thereof,  but  tiled  the  undertaking  and  noti- 
fied the  justice  of  the  appeal  and  directed 
him  to  transmit  the  record  to  the  district 
court  as  required  by  X.  D.  Rev.  Codes  1905, 
§  8507,  the  notice  given  by  the  clerk  to  the 
justice,  which  could  only  be  given  in  case 
the  undertaking  met  with  the  approval  of 
the  clerk,  is  presumptive  evidence  of  such 
approval,  notwithstanding  his  failure  to 
make  his  formal  entry  or  indorsement  of 
approval.  Schulz  v.  Dahl,  —  N.  D.  — ,  130 
X.  W.  937. 

4.  Time  of  Serving  or  Filing  Undertaking. 
See  also  infra,  46. 

42.  In  appealing  from  a  justice  of  the 
peace  to  the  district  court,  It  is  not  neces- 
sary that  the  undertaking  on  appeal  be 
approved  and  filed  in  the  office  of  the  clerk 
of  the  district  court  before  it  is  served. 
Wilson  v.  Atlantic  Elevator  Co.  12  N.  D. 
402,  97  N.  W.  535. 

43.  In  an  appeal  to  the  district  court 
from  a  judgment  rendered  in  justice  court, 
the  filing  of  an  undertaking  with  the  clerk 
of  the  district  court  within  30  days  after 
the  rendition  of  the  judgment  is  a  prerequi- 
site to  the  transfer  of  jurisdiction  to  the 
district  court.  Deardofl"  v.  Thorstensen,  16 
X.  D.  355,  113  N.  W.  616. 

.6.  Amending;   Filing   New    Undertaking. 

44.  An  undertaking  given  on  an  appeal 
to  the  county  court  from  a  judgment  of  a 
justice's  court,  which  is  defective  for  fail- 
ure to  provide  for  the  payment  of  the  costs 
of  appeal,  as  required  by  S.  D.  Rev.  Jus- 
tices' ("ode,  §  103,  may  be  amended  by  fil- 
ing a  new  undertaking,  without  a  dismis- 
sal  of  the   appeal.     Wasem   v.   Bellach.   17 

5.  D.  506,  97  X.  \V.  718. 

45.  Where  an  appeal  was  taken  accord- 
ing to  the  express  terms  of  the  statute  by 
the  service  and  filing  of  a  notice  of  appeal 
and  the  deposit  of  a  sum  of  money  equal 
to  the  amount  of  the  statutory  bond  it  was 
proper  for  the  appellate  court  to  allow  a 
new  undertaking  to  be  filed  under  S.  D. 
Rev.  Justices'  Code,  §  103.  which  provides 
for  the  filing  of  a  new  undertaking  on  ap- 
peal from  justice  court,  if  the  notice  of  ap- 
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peal  was  served  and  filed  in  good  faith. 
Todenhoit  v.  De  Roos,  21  S.  D.  234,  111 
JS'.  W.  650. 

f.  Time  of  Perfecting  Appeal. 

Time  of  serving  or  filing  undertaking,  see 
supra,  VI.  e,  4. 

46.  Under  the  North  Dakota  statute 
regulating  appeals  from  justice  courts,  the 
service  and  filing  of  the  notice  of  appeal, 
and  the  filing  of  the  undertaking  with  the 
clerk  of  the  district  court  are  not  alone 
BUtKcient  to  transter  .jurisdiction,  but  the 
undertaking  must  be  served  and  the  service 
made  within  thirty  days  after  the  judg- 
ment is  rendered.  Lough  v.  White,  14  S. 
D.  353,  104  K  W.  518. 

g.  Dismissal  of  Appeal. 

Appealability  of  order  of,  see  Appeal  and 
Error,  15. 

Record  on  appeal  from,  see  Appeal  and  Er- 
ror, 120. 

47.  A  motion  to  dismiss  an  appeal  from 
justice  to  the  circuit-,  not  based  on  want 
of  jurisdiction,  was  properly  denied  where 
six  days'  written  notice  thereof  was  not 
given.  Jackson  v.  Berndt,  —  S.  D.  — ,  123 
•N'.   W.  70. 

'  Grounds. 

4U.  it  18  not  error  for  the  district  court 
to  deny  a  motion  to  dismiss  an  appeal  from 
justice  court  taken  upon  questions  of  law 
only,  when  the  appeal  has  been  regularly 
taken  and  perlecteu,  and  the  only  grounds 
of  the  motion  relate  to  alleged  irregulari- 
ties in  the  proceedings  in  justice  court, 
which  do  not  affect  the  jurisdiction  of  the 
district  court  over  the  appeal.  Olson  v. 
Shirley,  12  ^.  D.  106,  90  N.  VV.  297. 

49.  :v.  D.  Rev.  Codes  1899,  §  6771a,  which 
provides  that  the  district  court  may  dis- 
miss an  appeal  from  justice  court  for  fail- 
ure on  the  part  of  the  appellant  to  cause 
the  transcript  to  be  transmitted,  does  not 
make  it  the  mandatory  duty  of  the  court 
to  order  a  dismissal  for  that  reason.  Ue- 
Foe  V.  Zenith  Coal  Co.  14  N.  D.  236,  103 
N.  W.  747. 

50.  Where  the  transcript  was  filed  before 
the  motion  to  dismiss  was  granted,  and  the 
record  aSirmatively  showed  that  the  re- 
spondent had  not  been  prejudiced  by  the 
delay,  it  was  error  to  dismiss  the  appeal 
for  failure  to  file  the  transcript  in  time. 
DeFoe  v.  Zenith  Coal  Co.  14  N.  D.  236, 
103  X.  W.  747. 

31.  An  appeal  to  the  district  court  from 
a  judgment  of  a  justice  of  the  peace  hav- 
ing been  duly  taken  and  perfected  by  the 
service  of  a  notice  of  ap|)cal  and  under- 
takin;;,  pursuant  to  N.  D.  Rev.  Codes  1905, 
§§  8500,  8507,  it  was  error  to  dismiss  the 
same  upon  the  ground  that  the  justice  had 
failed  to  transmit  to  the  clerk  his  trans- 
cript as  required  by  the  latter  section. 
Haessly  v.  Thate,  16  N.  D.  403,  114  N.  D. 
.^]l. 

52.  iSince  a  party  in  appealing  from 
justice  court  has  a  right  to  rely  upon  the 


justice  doing  his  duty  in  transferring  and 
filing  the  transcript,  if  he  takes  every  pos- 
sible step  to  overcome  the  difi'erent  objec- 
tions and  obstructions  placed  in  his  way 
by  the  justice,  by  amending  his  appeal 
papers  to  correspond  with  the  amended 
judgment  for  costs,  and  then  pays  the  ad- 
ditional costs  claimed  by  the  justice,  and 
then  the  justice  does  not  file  the  transcript 
with  the  clerk  of  the  circuit  court  within 
the  fifteen  days  fixed  by  statute,  the  appeal 
could  not  be  dismissed  on  the  ground  that 
the  transcript  was  not  filed  in  time.  Range 
V.  Brooks,  —  S.  D.  — ,  128  N.  W.  593. 

h.  Record;  Return;  Statement. 

Dismissal  of  appeal  for  delay  in  transmit- 
ting transcript,  see  supra,  49-52. 
See  also  infra,  56. 

53.  Where  plaintilT  had  complied  with 
the  requirements  of  the  statute  in  regard 
to  an  appeal  from  justice  court,  but  the 
justice  neglected  to  transmit  his  transcript 
as  required  by  the  statute,  it  was  error 
for  the  district  court  to  deny  the  appel- 
lant's motion  for  an  order  requiring  the 
justice  to  transmit  his  transcript  to  the 
district  court,  where  the  appellant  had  no 
notice  before  that  such  transcript  had  not 
been  sent  up.  Haessly  v.  Thate,  16  N.  D. 
403,  114  N.  W.  311. 

54.  A  statement  on  appeal  from  a  jus- 
tice to  the  circuit  court  which  nowhere 
claimed  or  specified  that  the  justice  com- 
mitted error  on  the  trial  before  him,  and 
did  not  attempt  to  incorporate  any  of  the 
evidence  in  the  statement,  but  did  attempt 
to  seek  a  review  of  errors  in  law,  but 
wholly  failed  to  allege,  mention,  specify  or 
point  out  any  error  occurring  on  the  trial 
and  excepted  to  by  the  party  appealing  on 
which  be  intended  to  rely  on  said  appeal, 
was  insullicient,  under  S.  D.  Rev.  Justices' 
Code,  §  100,  providing:  "When  a  party 
appeals  to  the  appellate  court  on  questions 
of  law  alone,  *  *  *  he  must  prepare  a 
statement  of  the  case  and  file  it  with  the 
justice.  The  statement  must  contain  the 
grounds  upon  which  the  party  intends  so 
to  rely  on  the  appeal,  and  so  much  of  the 
evidence  as  may  be  necessary  to  explain 
the  ground  and  no  more."  Halvorsen  v. 
ilyren,  23  S.  D.  263,  121  N.  W.  782. 

55.  Where  the  specifications  of  error  in 
the  notice  of  appeal  from  a  justice's 
judgment  on  questions  of  law  only  do  not 
raise  any  question  as  to  the  sufficiency  of 
the  pleading,  that  question  cannot  be  raised 
on  appeal,  where  the  defect  in  the  plead- 
ing is  a  mere  defective  statement  of  the 
cause  of  action  or  defense,  as  distinguished 
from  a  failure  to  show  any  right  of  recov- 
ery or  defense.  Rae  v.  Chicago,  M.  &  St. 
P.  R.  Co.  14  N.  D.  507,  105  N.  W.  721. 

i.  Pleadings. 

56.  On  appeal  of  a  default  judgment  ren- 
dered by  a  justice  of  the  peace,  the  plead- 
ing must  be  served  with  the  undertaking 
of  appellant  to  transfer  jurisdiction  to  the 
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district    court.      Aneta    Mercantile    Co.    t. 
Groseth,  —  M.  D.  — .  127  N.  W.  719. 

57.  Service  of  tlie  appellant's  pleading  in 
an  appeal  from  a  justice's  default  judgment 
being  jurisdictional  is  not  waived  by  stipu- 
lation to  continue  the  case  over  the  term 
of  the  district  court  to  which  the  appeal 
should  have  gone.  Aneta  Mercantile  Co.  v. 
Groseth,  —  JN.  D.  — ,  127  N.  W.  718. 
Amendment. 

58.  An  amendment  of  an  answer  in  dis- 
trict  court  filed  on  an  appeal  from  a  de- 
fault judgment  in  justice's  court  is  per- 
missible, except  as  to  matters  wholly  be- 
yond the  jurisdiction  of  the  justice  of  the 
peace  to  determine.  Erickson  v.  Elliott,  17 
N.  D.  389,  117  N.  W.  361. 

j.  Hearing;    Questiont    Considered;    Trial 
Dt  Novo. 

Estoppel  to  raise  question  as  to  jurisdic- 
tional amount,  see  Estoppel,  72. 

99.  On  an  appeal  to  the  district  court 
from  a  judgment  of  a  justice  of  the  peace, 
alleged  to  have  been  rendered  without  juris- 
diction, a  party  will  not  be  allowed  to  avail 
himself  of  a  loss  of  jurisdiction  by  reason 
of  the  alleged  insutiiciency  of  an  affidavit 
for  a  postponement,  unless  such  insufficiency 
was  speciiically  pointed  out  to  the  justice 
in  an  objection  to  the  postponement,  as  a 
general  objection  to  the  postponement  is 
not  sufficient.  Lvman-Eliel  Drug  Co.  t. 
Cooke,  12  N.  D.  88*,  94  N.  W.  1041. 

60.  Under  the  South  Dakota  statute,  al- 
lowing defendant  to  defend  or  not  in  the 
justice  court  without  in  any  manner  abridg- 
ing his  right  to  demand  a  new  trial  in  the 
circuit  court,  retaining  in  the  circuit  court 
all  rights  he  might  have  exercised  in  the 
justice  court,  a  buyer  is  not  deprived  of 
the  statute  of  frauds  as  a  defense  in  the 
circuit  court  because  he  failed  to  set  up 
such  a  defense  in  the  justice  court.  Jones 
V.  Pettigrew,  —  S.  D.  — ,  127  N.  W.  538. 
Trial  de  noTO. 

See  also  Appeal  and  Error,  465. 

61.  Plaintiff  has  the  right  to  appeal  from 
a  default  judgment  taken  on  his  failure  to 
prosecute  an  action  in  the  justice  court, 
and  demand  and  have  a  trial  de  novo  in 
the  circuit  court.  Jackson  v.  Berndt,  — 
S.  D.  — ,  123  N.  W.  76. 

62.  No  advantage  can  be  taken  of  the 
irregularity  of  a  justice's  court  judgment 
on  a  trial  de  novo  in  county  court,  where 
no  motion  is  made  in  justice's  court  to  va- 
cate or  set  aside  the  same.  Jerome  v.  Rust, 
19  S.  D.  263,  103  N.  W.  26. 

63.  The  county  court  on  a  trial  de  novo 
on  appeal  from  justice's  court,  may  disre- 
gard irregularities  and  informalities  in  the 
justice's  court  proceedings.  Jerome  v.  Rust, 
19  S.  D.  263,  103  N.  W.  26. 

64.  The  South  Dakota  statute  gives  the 
right,  on  appeal  from  justice  proceedings, 
to  two  separate  remedies;  one,  a  review  of 
the  proceedings,  the  other  a  new  trial  in 


no  manner  reviewing  the  action  of  the  jus- 
tice court.  People's  Secur.  Bank  v.  San- 
derson, —  S.  D.  — ,  123  N.  W.  873. 

65.  Under  N.  D.  Rev.  codes  1899,  §  6771a, 
which  r^ulates  appeals  from  justice  court 
taken  upon  questions  of  law  only,  and  pro- 
vides  that  wben  the  decision  of  the  district 
court  reopens  the  case  for  trial,  the  trial 
shall  be  had  in  the  district  court.  Held, 
that  the  effect  of  a  reversal  of  the  jus> 
tice's  judgment  dismissing  plaintiff's  action 
was  to  reopen  the  case,  and  that  the  dis- 
trict court  did  not  err  in  hearing  the  case 
and  rendering  judgment  upon  the  merits. 
Olson  V.  Shirley,  12  N.  D.  106,  96  X.  W. 
297. 

66.  Where  a  defendant  appealed  from  the 
justice  to  the  district  court  upon  questions 
of  law  alone  under  N.  li.  Rev.  Codes  190&, 
§  8501,  and  was  defeated  upon  every  point 
urged,  it  was  not  error  to  thereafter  refuse 
to  grant  him  a  trial  upon  the  facts  in  the 
district  court.  A  trial  upon  the  merits  is 
permissible  in  the  district  court  only  where 
the  decision  upon  such  appeal  reopens  the 
case  for  the  trial  of  an  issue  of  fact.  Han- 
son, v.  Gronlie,  17  N.  D.  191,  115  N.  W. 
666. 

k.  Determination;  Judgment. 

67.  Where  a  plaintiff,  in  a  replevin  suit 
in  justice  court,  alleged  the  value  of  the 
property  to  be  ^0  and  defendant  alleged 
it  to  be  $100,  a  jury  on  a  trial  in  the  cir- 
cuit court  on  appeal  could  not  legally  bring 
in  a  verdict  for  an  amount  in  excess  of  the 
value  alleged,  without  an  amendment  to  the 
pleadings.  People's  Secur.  Bank  v.  Sander- 
son, —  S.  D.  — ,  123  fJ.  W.  873. 

68.  Where  a  jury,  in  a  trial  in  the  cir- 
cuit court  on  an  appeal  from  a  justice  court 
in  an  action  of  replevin,  returned  a  verdict 
for  an  amount  in  excess  of  the  jurisdic- 
tion of  the  justice  court,  the  parties  in 
justice  court  having  alleged  an  amount 
within  its  jurisdiction,  such  verdict  does 
not  indicate  that  the  justice  did  not  have 
jurisdiction,  as  the  value  of  the  property 
must  be  determined  at  the  time  the  action 
was  commenced.  People's  Secur.  Bank  t. 
Sanderson,  —  S.  D.  — ,  123  N.  W.  873. 

1.  Costs. 

69.  Where  there  is  no  notice  of  trial  on 
appeal  from  s  judgment  in  a  justice  court 
to  the  county  court,  there  can  be  no  pro- 
ceedings after  notice  and  before  trial,  and 
no  costs  can  be  taxed  therefor,  as  the  stat- 
ute does  not  allow  such  item  of  costs  to  be 
taxed.  Wold  v.  South  DakoU  C.  R.  Co. 
23  S.  D.  521,  122  N.  W.  683. 


VII.  Editobial  Note. 

Courts  of  justices  of  the  peace. 

IS  Am.   St   Rep.  869. 
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JUSTIFICATION. 

Of  sureties  on  appeal,  see  Appeal  and  Error, 

86,  87. 
For  homicide,  prejudicial  instruction  as  to, 

see  Appeal  and  Error,  1044. 
For  assault  see  Assault  and  Battery,  d-S. 


Burden  of  proof  as  to,  in  murder  trial,  see 

Evidence,  43,  44. 
Admissibility  of  evidence  of,  see  Evidence, 

788. 
For  homicide,  see  Homicide,  3,  4. 
For    slander,   see    Libel    and   Slander,   II. 


K 


KEROSENE. 


Burden  of  showing  cause  of  explosion  of, 

see  Evidence,  107. 
Contributory  negligence  of  person  injured 

by  explosion  of,  see  Megligenoe,  7,  8. 


KIONAPFINO. 

editorial  note. 

What  constitutes  crime  of  kidnapping. 

4  Am.  St.  Rep.  447. 


KTEPTOMANIA. 


Editorial  note. 

Kleptomania. 


89  Am.  St.  Rep.  386. 


♦  »» 


KNOWXEDOE. 

Effect  of  lack  of,  on  right  to  recover  back 

money  paid,  see  Assumpsit,  III.  b. 
See  also  Notice. 


L 


XiABEIb 

On  linseed  oil,  see  Linseed  OIL 


I.ABOB. 

Construction  of  contract  for,  see 

II.  d,  2. 
On  mining  claim,  see  Mines,  n. 


Contracts, 


4»» 


UI^BOBERS. 

In  general,  see  Master  and  Servant, 
laen  of,  see  Liens,  V. 


Editorial  note. 

Who  are  laborers. 


58  Am.  St.  Rep. 


♦  »» 


UIAOR  ORGANIZATION. 

Libel    of    president   and    members    of,    see 
Libel  and  Slander,  6. 

Editorial  notes. 

Obligation  of  members  of  labor  union  as 
to  political  matters.        5  L.R.A.(N.S.)  891. 

Right  of  labor  union  to  forbid  members 
to  handle  one's  product. 

12  L.R.A.(N.S.)   643. 


Right  of  labor  union  to  fine  members  to 
induce  them  to  join  in  strike. 

23  L.ILA.(N.S.)  1236. 

Right  of  municipality  or  other  public 
body  to  discriminate  in  favor  of  organized 
labor.  23  L.R.A.(N.a)  815. 


LACHES. 

In  prosecution  of  action  after  remanding 
by  appellate  court  as  ground  for  dis- 
missal,  see   Action   or   Suit,    154-161. 

In  rescission  of  contract,  see  Contracts,  174. 

Of  taxpayer  in  bringing  injunction  suit, 
immateriality  of,  see  Counties,  39. 

Estoppel  by,  see  Estoppel,  11.  f. 

In  application  for  relief  from  judgment,,  see 
Judgment,  VI.  e. 

As  bar  to  action,  see  Limitation  of  Actions, 
IL 


♦  »» 


IiANS. 


See  Real  Property. 


LANS   CONTRACT. 

See  Vendor  and   Piirchaser. 
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ZJUn>  DEPARTMENT. 

Disposal    of    public    land    by,    see    Public 


Lands, 


01     pi 
I,  III. 


IiAIfS  GRANTS. 


See  Public  Lands,  II. 


♦ «  » 


iakNDI.ORD  AND  TENANT. 

I.  In  Genebal. 
II.  Tebm. 

III.  RioHTS  AND  Duties  of  Parties. 

IV.  Landlord's  Liabilities. 
V.  Re.nt. 

VI.  Renewal   of   Lease;    Termination. 
Vll.  Notice  to  Quit;  Demand  for  Rent. 
Vlll.  Reco\'ery  of  Possession. 
IX.  Editorial  Notes. 

Part    performance    of   oral    agreement    for 

lease,  see  Contracts,  72,  73. 
Parol   agreement  for   lease,   see   Contracts, 

1.  e,  4,  c. 
Parol  evidence  as  to  subsequent  change  in 

terms  of  lease,  see  Evidence,  402. 
SufSciency  of  proof  of  tenant's  eviction,  see 

Evidence,  993. 
Necessity  of  wife's  execution  of  life  lease 

of  homestead,  see  Homestead,  25. 
Sufficiency  of  allegation,  see  Pleading,  160. 
Time  for  lessee  to  exercise  option  for  pur- 
chase land,  see  Vendor  and  Purchaser, 

12, 


I.  In  General. 

1.  Land  which  is  farmed  by  a  tenant  un- 
der a  lease  from  the  owner  is  in  possession 
of  the  owner,  and  not  of  the  tenant.  Gray 
V.  Harvey,  17  N.  D.  3,  113  N.  W.  1034. 

2.  Where  a  vendee  in  a  contract  for  the 
purchase  of  land  enters  into  an  agreement 
that  an  assignment  thereof  as  security  for 
a  debt  shall  be  absolute  in  consideration  of 
the  settlement  of  the  debt  and  then  takes 
a  lease  from  the  assignee  his  possession  is 
subject  to  that  of  the  assignee.  Gray  v. 
Harvey,  17  N.  D.  1,  113  N.  W.  1034. 


II.  Term. 

S.  A  lease  of  agricultural  land  "for  the 
full  term  of  forty  years  or  during  the  full 
term  of  the  natural  life"  of  the  lessees,  for 
a  cash  consideration  of  $200,  conveys  a  life 
estate,  and  not  an  estate  for  years,  and  the 
same  is  not  within  the  condemnation  of  N. 
D.  Rev.  Codes.  S  3310,  ns  a  lease  on  rent 
for  a  prohibited  term.  Wagner  v.  Liibcnow, 
12  N.  D.  9.->.  0,5  N.  W.  442. 

4.  A  lease  of  real  property  executed  in 
April,  1901.  for  the  term  of  three  years, 
with  the  privilege  of  two  years  additional 


from  and  after  the  first  day  of  July,  1901, 
at  a  monthly  rental  to  be  paid  monthly  in 
advance  on  the  first  day  of  each  month  com- 
mencing July  1,  1901,  is  a  lease  for  three 
years  from  the  last  named  date,  with  the 
privilege  of  two  years  additional.  HeflTrou 
V.  Treber,  21  S.  D.  194,  130  Am.  St.  Rep. 
711,  110  N.  W.  781. 


III.  Riohts  and  Duties  of  Parties. 

Estoppel  to  deny  landlord's  title,  see  Estop- 
pel, 76a,  77. 

Allegation  of  tenant's  breach  of  covenant  to 
write  insurance,  see  Pleading,  160. 

See  also  infra,  13. 

5.  A  party  or  privy  could  not  after  en- 
tering into  possession  under  a  lease  made 
by  an  agent  in  writing,  but  not  authorized 
thereto  in  writing,  claim  that  for  want  of 
written  authority  it  was  void.  Dobbs  v. 
Atlas  Elevator  Co.  —  S.  D.  — ,  126  N.  W. 
250. 

6.  The  landlord  may  elect  when  a  tenant 
continues  in  possession  after  the  expiratioii 
of  his  lease,  to  treat  the  tenant  as  a  tres- 
passer or  as  holding  under  the  lease  of  the 
former  year.  Wadsworth  v.  Owens,  —  X. 
D.  —,130  N.  W.  932. 

As  to  crops. 

Oral  modificaton  of  provision  as  to,  in  lease, 
see  contracts,  8,  18,  56. 

7.  Where  a  lease  of  a  farm  gave  the  ten- 
ant two-thirds  of  tlie  crops  raised,  but  con- 
tained a  provision  that  the  title  and  owner- 
ship of  all  the  crops  should  belong  to  tlio 
lessor  until  all  the  conditions  of  the  agree- 
ment were  fully  complied  with  by  the  lessee 
and  all  indebtedness  that  might  l>e  o<ring 
from  said  lessee  fully  paid,  as  the  lessee 
on  paying  all  claims  held  against  him  by  the 
lessor  would  be  entitled  to  two-thirds  of  the 
crops  raised,  he  ha<l  an  equitable  interest 
therein  and  could  mortgage  such  crops  not- 
withstanding the  terras  of  the  lease.  Lvon 
v.  Phillips.  20  S.  D.  607,  108  N.  W.  554." 

8.  A  lessor,  under  a  contract  in  which  it 
is  covenanted  and  agreed  that  the  title 
of  all  crops  raised  shall  remain  in  the  lessor 
until  division  tliereof  made  by  the  lessor 
which  division  tlie  lessee  is  not  entitled  to 
until  after  full  performance  of  conditions 
on  his  part,  can  waive  such  conditions  and 
deliver  the  share  of  the  grain  to  the  lessei- 
and  pass  title  thereto  without  performance 
of  conditions  he  might  have  required  as 
conditions  precedent.  J^allier  v.  Pacific 
Elevator  Co.  —  S.  D.  — ,  127  N.  W.  5.i8. 

As  to  fixtures. 

9.  A  tenant  whose  lease  is  void  under 
S.  D.  Civ.  Code  g§  980,  987,  because  un- 
recorded has  no  right,  as  against  a  subse- 
quent lessee  without  notice,  to  remove  a 
fence  placed  by  liim  on  the  leased  premises, 
although  §  899  gives  the  tenant  the  right 
to  remove  fixtures,  as  such  right  is  limited 
to  the  landlord  and  subsequent  purchasers 
with  notice.  .Toslin  v.  Linder,  —  S.  D.  — . 
128  N.  W.  500. 
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IV.  Landlobd's  Liabilities. 

10.  The  lessor  of  a  building  is  liable  for 
injuries  received  by  one  on  or  near  the 
premises  from  the  falling  of  such  building, 
although  the  lease  contains  no  covenant  on 
the  part  of  the  lessor  to  make  repairs. 
Waterhouse  v.  Jos.  Schlitz  Brewing  Co.  10 
S.  D.  592,  94  N.  VV.  587. 


V.  Rent. 

Acceptance  of  rent  as  renewal  of  lease,  see 
infra,  10.  20. 

Demand  for,  see  infra,  VII. 

Assumpsit  for  value  of  use  and  occupation, 
see  Assumpsit,  1,  2. 

Assumpsit  by  grantee  as  landlord  for 
amount  paid  grantor  under  cropper's 
contract,  see  Assumpsit,  6. 

Waiver  of  stipulation  in  cropper's  contract 
as  to  title  to  crops,  see  Chattel  Mort- 
gage, 3. 

Reservation  of  title  to  crops,  see  Chattel 
Mortgage,  4,  5. 

Verdict  in  claim  and  delivery  for  posses- 
sion of  crops,  see  Claim  and  Delivery, 
II. 

Oral  modification  of  provision  as  to,  in 
lease  if  crop  is  a  failure,  see  Contracts, 
8,  18. 

Construction  of  contract  by  which  title  to 
crop  remains  in  landlord,  see  Con- 
tracts, 98. 

Evidence  of  conversations  between  landlord 
and  tenant  to  show  a  division  of  grain 
raised,  see  Evidence,  630. 

Sufficiency  of  evidence  as  to  division  of  crop, 
see  Evidence,  926,  928. 

Liability  of  guarantor  during  additional 
term,  sec  Guaranty,  10. 

Loss  of  rent  aa.  element  of  damages  from 
pendency  of  injunction  order,  see  In- 
junction, 8G. 

Authority  of  agent  to  state  that  division 
of  crop  had  been  made,  see  Principal 
and  Agent.  12. 

Grantee's  right  to  rents,  see  Vendor  and 
Purchaser,  16,  17. 

11.  So  far  as  relates  to  accrued  rent,  the 
fact  that  an  approval  of  a  lease  through  an 
agent  was  made  after  the  lessor  had  aliened 
his  estate  is  immaterial.  Dobbs  v.  Atlas 
Elevator  Co.  —  S.  D.  — ,  126  N.  VV.  250. 

12.  When  the  former  tenant  retains  pos- 
session of  the  premises  after  the  termina- 
tion of  the  relation  of  landlord  and  tenant, 
he  is  liable  for  the  value  of  the  use  and 
occupation  of  the  premises.  Schwoebel  v. 
Fugina,  14  N.  D.  375,  104  N.  W.  848. 

13.  Facts  wjiere  the  plaintiff  had  the 
right  to  treat  the  defendant  uh  a  trespasser 
or  as  a  tenant,  and,  had  treated  him  an  a 
tenant,  he  could  recover  the  rent  specified 
in  the  written  lease.  Merchants'  State 
Bank  v.  Ruettell,  12  N.  D.  519,  97  N.  W. 
853. 

14.  One  B.  the  owner  of  the  land,  leased  it 
to  the  defendant  for  one  year  from  April, 


1899,  for  $200  as  rent,  with  the  privilege 
of  extending  the  lease  for  another  year  if 
B.  was  in  possession  of  the  land.  Defend- 
ant did  not  expressly  avail  himself  of  the 
privilege  of  extension  for  another  year  un- 
der the  lease.*  In  October,  1890,  the  defend- 
ant and  B.  made  an  oral  and  new  lease  of 
the  land.  Possession  was  not  given  defend- 
ant under  the  oral  lease.  An  indorsement  of 
$160  was  made  by  defendant  on  B's  note 
for  the  possession  for  1900.  The  oral  lease 
was  to  continue  until  B's  note  of  $340  and 
interest  was  fully  paid — more  than  two 
years.  In  .January,  1900,  B.  assigned  the 
written  lease  of  April,  1809,  to  plaintiff, 
and,  by  a  writing,  gave  it  the  right  of 
posse-sion.  Plaintiff  notified  defendant  of 
its  right  to  the  possession  of  the  land.  De- 
fendant answered  that  his  lease  was  stilt 
in  force,  and  refused  possession,  and  cropped 
the  land  for  1900.  Held,  that  plaintiff  was 
entitled  to  the  rent  as  specified  in  the  writ- 
ten lease.  Merchants'  State  Bank  v.  Ruet- 
tell, 12  N.  D.  519,  97  N.  W.  853. 
What  Is  rent. 

15.  Rent  is  compensation  for  the  use  of 
land  whether  it  be  paid  in  money  or  serv- 
ices, ilartin  v.  Royer,  —  N.  D.  — ,  125  N. 
VV.    1027. 

10.  Since  N.  D.  Rev.  Codes,  S  3310,  de- 
clares invalid  all  leases  of  agricultural 
lands  which  are  made  for  a  longer  period 
than  ten  years,  in  which  rent  or  service  is 
reserved,  the  term  "rent,"  as  used  in  said 
section,  is  to  be  construed  in  its  original 
and  technical  sense,  as  profit  arising  out 
of  the  land  and  payable  periodically,  so. 
that  a  gross  sum  paid  for  a  life  lease  of 
agricultural  land  is  not  "rent,"  within  the 
meaning  of  said  section,  but  is  considera- 
tion for  the  conveyance  of  the  life  estate, 
and  such  a  lease  is  not  invalid  under  said 
section.  Wegner  v.  Lubenow,  12  N.  D.  95, 
95  N.  W.  442. 
Iilen  for  rent. 

Trial  by  jury  on  question  as  to,  see  Trial, 
5. 

17.  A  notice  of  lien  by  the  lessor  to  an 
elevator  company,  to  whom  a  lessee  has 
delivered  grain  grown  on  land  of  the  les- 
sor under  contract  that  the  title  to  such 
grain  shall  remain  in  the  lessor  until  di- 
vision thereof  by  the  lessor  upon  full  per- 
formance of  conditions  by  the  lessee  con- 
tained therein,  is  unavailing  to  the  lessor 
where  he  has  conveyed  title  of  the  lessee's 
share  to  such  lessee.  Lallier  v.  Pacific 
Elevator  Co.  —  S.  D.  — ,  127  X.  VV.  558. 

18.  I'nder  a  contract  by  the  lessor  of 
land  that  the  title  of  all  crops  raised  on 
land  shall  remain  in  the  lessor  until  divi- 
sion thereof  made  by  the  lessor  which  divi- 
sion the  lessee  is  not  entitled  to  until  after 
full  performance  of  conditions  on  his  part, 
together  with  full  payment  of  any  claims 
the  lessor  may  hold  against  him,  the  les- 
sor's rights  against  the  grain  depend  sole- 
ly upon  his  retentitji)  of  title  to  the  same, 
and  after  division  and  delivery  to  the  les- 
see of  the  lessee's  share  there  remains  no 
lien  against  the  grain  for  any  claims  the 
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lessor  might  have  against  the  lessee.  Lai- 
lier  V.  Pacific  Elevator  Co.,  —  S.  D.  — , 
127   N,   W.  558. 


VI.  Renewal  of  Lease;  Xebionation. 

ReaevraL 

Hce  also  supra,  4. 

19.  The  acceptance  of  rent  as  referred  to 
in  N.  D.  Rev.  Codes  1905,  §  6531,  only  op- 
erates as  evidence  that  the  landlord  con- 
sents to  the  renewal  or  extension  of  the 
contract,  and  when  the  evidence  is  adequate 
to  establish  the  fact  of  such  consent,  with- 
out his  having  received  the  rent,  the  re- 
ceipt or  failure  to  receive  rent  is  imma- 
terial. Wadsworth  v.  Owens,  —  N.  D.  — , 
130  N.  W.  932. 

20.  Where  a  tenant  leased  for  the  sea- 
son of  1905,  and  on  request  remained  upon 
the  premises  during  the  winter  of  1905-06, 
and  without  any  new  agreement  the  land- 
lord furnished  seed  and  the  tenant  sowed 
it  and  cropped  the  land  in  1906,  under  N. 
D.  Rev.  Codes,  1905,  §  5531,  providing  that 
if  a  lessee  remains  in  possession  after  the 
expiration  of  the  lease  and  the  lessor  ac- 
cepts rent  from  him,  the  parties  are  pre- 
sumed to  have  renewed  the  hiring  on  the 
same  terms  and  for  the  same  time  not  ex- 
ceeding one  year,  the  rights  in  the  crop 
and  in  the  premises  were  governed  by  the 
contract  in  writing  for  the  year  1905,  and 
this  is  not  changed  by  the  fact .  that  the 
tenant  refused  to  sign  a  new  contract  in 
1906  containing  the  same  provisions  as 
the  contract  of  1905.  Wadsworth  v.  Owens, 
—  N.  D.  — ,  130  N.  W.  932. 

21.  If,  under  a  lease  purporting  to  be  for 
three  years,  with  the  privilege  of  two  years 
additional,  the  tenants  remain  in  posses- 
sion, after  the  expiration  of  the  three 
years,  they  are  to  be  deemed  as  elect- 
ing to  be  tenants  for  the  two  years  addi- 
tional, and  not  to  be  tenants  remaining  in 
possession  after  the  expiration  of  the  hir- 
ing and  who  are,  on  the  reception  of  rent 
by  the  landlord,  deemed,  under  S.  D.  Civ. 
Code,  §  1437,  to  have  renewed  the  hiring 
out  for  one  year  only.  Heffron  v.  Treber, 
21  S.  D.  194,  130  Am.  St.  Rep.  711,  110  N. 
W.  781. 

[Cited  in  note  in  29  L.R.A.(N.S.)  175, 
on  holding  over  after  expiration  of 
lease,  without  formally  exercising  op- 
tion for  extension  or  renewal.] 

Termination. 

Admissibility  of  evidence  of  abandonment 
of  premises  by  lessee,  see  Evidence, 
779. 

Question  for  jury  as  to,  see  Trial,  211. 

22.  If  the  tenant  denies  his  landlord's 
title,  the  latter  may  at  his  election  treat 
it  as  a  disseisin,  and  the  tenancy  is  there- 
by terminated  without  notice  to  quit.  Sch- 
woebel  v.  Fugina,  14  N.  D.  375,  104  N.  W. 
848. 


[Cited  in  note  in  25  L.R.A.(N.S.)  105, 
on  denial  of  tenancy  as  waiver  of  no- 
tice to  quit  or  demand  of  possession.] 

23.  Under  S.  D.  Rev.  Civ.  Code,  §  1283, 
providing  that  a  party  to  a  contract  may 
rescind  the  same  only  in  certain  cases 
among  which  is  "consent  of  all  other  par- 
ties," and  §  1287,  providing  that  a  contract 
in  writing  may  be  altered  by  a  contract  in 
writing  or  by  an  executed  oral  agreement 
and  not  otherwise,  a  notice  in  writing  by 
the  lessee  to  the  lessor  of  an  intention  to 
surrender,  and  the  acceptance  of  such  re- 
scission by  the  lessor  taking  possession  of 
the  premises  abandoned,  is  such  an  executed 
oral  contract  as  to  be  a  valid  rescission  re- 
lieving lessee  from  the  payment  of  rent. 
Stott  T.  Chamberlain,  21  S.  D.  520,  114 
N.  W.  683. 

24.  A  lessor  waives  his  right  to  damages 
from  failure  of  his  lessee  to  perform  cer- 
tain conditions  of  the  lease  by  accepting 
the  surrender  of  the  premises  and  the  can- 
celation of  the  lease  before  the  expiration 
of  the  term  without  claiming  damages.  Ged- 
dis  v.  Folliett,  16  8.  D.  610,  94  N.  W.  431. 


VII.  Notice  to  Qinr;  Demand- foh  Rent. 

Giving  of  notice  as  prerequisite  to  action  for 
forcible  entry  and  detainer,  see  Justice 
of  the  Peace,  7. 

Notice. 

25.  An  objection  to  a  notice  to  quit 
leased  premises  on  the  alleged  ground  that 
the  notice  does  not  allege  the  ground  on 
which  the  possession  is  claimed  is  waived 
by  going  to  trial  without  specifically  at- 
tacking the  notice  on  that  ground.  McLain 
V.  Nurnberg,  16  N.  D.  144,  112  N.  W.  243. 

26.  Rights  given  by  the  service  of  a  no- 
tice to  quit  are  not  waived  by  the  failure  to 
commence  an  action  for  possession  until 
60  days  from  the  time  of  giving  such  no- 
tice. McLain  v.  Nurnberg,  16  N.  D.  144, 
112  N.  W.  243. 

Demand. 

27.  Where  the  lessor  of  a  farm  under  an 
ordinary  farm  contract,  makes  a  special 
trip  to  the  place  of  business  of  the  lessee 
and  tells  his  agent  there  that  he  has  come 
for  the  purpose  of  making  a  demand  for  the 
wheat,  title  to  which  had  been  retained  by 
the  lessor,  it  was  sufficient  as  a  demand 
though  he  is  not  at  the  time  ready  to  ac- 
cept the  wheat  if  the  demand  is  complied 
with.  McFadden  v.  Thorpe  Elevator  Co. 
18  N.  D.  93,  118  N.  W.  242. 


VIII.  Rec»vebt  of  Possession. 

Grounds  for  dismissal  of  appeal  in  action 
for,  see  Appeal  and  Error,  418. 

Jurisdiction  of  action  for,  see  Justice  of 
the  Peace,  7. 
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28.  An  action  for  the  possesaion  of  real 
estate  under  the  forcible  detainer  statute 
may  be  maintained  when  the  tenant  fails 
to  pay  the  rent  within  three  days  after 
it  falls  due.  McLain  t.  Numbere,  10  N. 
D.  144,  112  N.  W.  243. 


IX.  Editobiai.  Notes. 

Relation  of  landlord  and  tenant  between 
purchaser  at  tax  sale  and  prior  lessee. 

6L.R.A.(N.S.)  260., 
Occupation  of  premises  as  a  servant  and 
as  a  tenant.  4  L.R.A.(N.S.)  698. 

Lease  as  conveyance. 

11  L.R.A.{N.S.)   99. 

Acceptance  of  lease  by  one  in  possession. 

13   Am.   Dec.   68. 

Effect  of  provision   that  term  of   lease 

shall  commence  in  futuro. 

15   L.R.A.(N.8.)    1078. 
Liability  for  conversion  of  tenant's  goods 
by  one  put  in  possession  before  expiration 
of    tenancy.  24    L.R.A.(N.S.)     226. 

Lien  on  landlord's  interest  for  lat>or  or 
materials  furnished  for  building  or  im- 
provement removable  by  tenant. 

6  L.R.A.(N.S.)    485. 
Effect  of  landlord's  knowledge  that  ten- 
ant intends  to  use  premises  in  violation  of 
law.  19  L.R.A.(N.S.)    662. 

Infecting  premises  with  contagious  dis- 
ease as  waste.  30  L.R.A.(N.S.)  474. 
Effect  upon  lease  of  property  for  saloon 
of  passage  of  prohibitory  laws.  19  L.R.A. 
(N.S.)  964;  23  L.R.A.(N.8.)  497. 
Attommeiit. 

Attornment  to  avoid  eviction,  to  stran- 
ger entitled  to  immediate  possession,  as  de- 
fense in  action  for  rent.  18  LJt.A.(N.S.) 
396. 

BlKhts,  duties,  and  llablUtlM  of  land- 
lordi 
Landlord's  duty  to  put  tenant  in  posses- 
sion.    134   Am.   St.   Rep.   016;   21  L.R.A. 
(N.S.)  239. 
Implied  duty  to  put  lessee  in  possession. 
9  L.R.A.{N;S.)    1127. 
Landlord's  duty  to  repair. 

17  Am.  St.  Rep.  470. 
Effect  of  promise  to  repair  where  danger 
is  great   and   imminent. 

29    L.R.A.(N.S.)    597. 
.Necessity  of  keeping  leased  premises  in 
repair.  20  Am.  St  Rep.  654. 

Liability  to  tenant  for  nuisance  of  in- 
juries from  failure  to  repair. 

50  Am.  Dee.  776. 
Liability  for  injury  to  tenant's  property 
from  breach  of  covenant  to  repair. 

16  L.R.A.(N.S.)  738. 
Right  of  tenant  to  recover  for  injuries 
received  through  landlord's  breach  of  con- 
tract to  repair.  11  L.R.A.(N.S.)  504. 
Liability  of  landlord  for  injuries  from 
defective  condition  of  foundation,  walls, 
chimneys,  or  roof  of  building  apportioned 
among  different  tenants. 

4  L.R.A.(N.8.)    1142. 
Redpective  liability  of  landlord  and  ten- 


ant for  nuisances  or  injury  from  failure  to 
repair.  59    Am.    Dec.    733. 

Liability  of  landlord  for  injury  in  com- 
mon passageway.  3  L.R.A. (N.S.)   316. 

Rights  of  landlord  on  abandonment  of 
premises  by  tenant.      114  Am.  St.  Rep.  717. 

Liability  of  landlord  forcibly  dispossess- 
ing  tenant   holding   over. 

11  L.R.A.(N.S.)    468. 

Duty  and  liability  of  landlord  as  to  infect- 
ed   premises.  6    L.R.A.(N.S.)    977. 

Right  of  landlord  to  render  tenement  un- 
inhabitable under  reservation  of  right  of 
re-entry  for  condition  broken. 

17  L.R.A.(N.S.)  672. 

Liability  of  ovraer  for  injury  to  tenant's 

guests  or  employees  by  defect  in  premises. 

17  L.R.A.(N.S.)   1161. 

Assumption  by  tenant's  employee  of  risk 
of  unsafe  portions  of  building  in  landlord's 
possession.  3   L.R.A.(N.S.)    1097. 

Acceptance  of  premises  by  lessee  after 
contract  time  as  waiver  of  failure  to  give 
possession.  9  L.R. A.  (N.S.)  1131. 

Liability  of  landlord  consenting  to  inter- 
ference with  party  wall  by  adjoining  owner, 
for  damages  to  tenant's  property. 

24    L.R.A.(N.S.)    424. 

Liability  of  landlord  letting  premises  in 
defective  condition.       66  Am.  St.  Rep.  785. 

Liability  to  third  persons  of  lessors  of 
real  or  personal  property. 

92  Am.   St.  Rep.  502. 

Lessor's  liability  to  third  person  for  nui- 
sance or  injuries  from  failure  to  repair. 
50  Am.  Dec.  780. 

Landlord's  liability  for  injury  to  adjoin- 
ing property  from  cause  arising  during 
tenancy.  5  L.R.A.(N.S.)  316. 

Validity  of  statute  holding  owner  liable 
for  water  and  light  furnished  tenant. 

6    L.R.A.(N.S.)    198. 
Rights  and  dnty  of  lessee. 

Right  of  tenant  to  have  entrances  kept 
open.  4  L.R.A.(N.S.)  565;  30  L.R.A. 
(N.S.)  «26. 

Rights  of  tenant  after  expiration  of  lease. 
69  Am.   Dec.    508. 

Right  of  tenant  maintaining  possession 
by  wrongful  injunction  to  crops. 

12    L.R.A.(N.S.)     194. 

Duty  to  reimburse  lessee  for  contribution 
to    party    wall.  24    L.R.A. (N.S.)    293. 

Rights  under  landlord's  covenant  to  pay 
for  improvements  at  expiration  of  term 
where   lease   is   forfeited. 

24  L.R.A.(N.S.)    1082. 

Rights  under  landlord's  covenant  to  pay 
for  improvements  at  expiration  of  term, 
where  tenancy  terminated  voluntarily  or 
by  fortuitous  event.    24  L.R.A.(N.S.)  1090. 

Right  of  tenant  to  cut  wood  for  fires  or 
fences.  68  L.R.A.  641. 

Right  of  tenant  to  lease  wall  for  adver- 
tising. 13   L.R.A.(N.S.)    587. 

Lease  as  carrying  right  to  light  and  air 
from  adjoining  premises  of  landlord. 

13  L.R.A.(N.S.)  333. 

When  tenant  may  remove  fixtures. 

11    Am.    Dec.   241. 

Tenant's  right  to  remove  trade  fixtures 
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as  dependent  upon  removability  without  in- 
jury to  themselves.        18  L.R.A.(N.S.)  423. 
Tenant's  right  to  remove  chandeliers. 

3    L.R.A.(N.S.)    69. 
Right  of  tenant  to  remove  straw  or  ma- 
nure. 18    L.R.A.(N.S.)     572. 
Effect  of   renewing  tenancy  without  re- 
serving right  to  remove  fixtures.     1  L.R.A. 
(N.S.)    1192;    17    L.R.A.(N.S.)    1135. 

Tenant's  duty  to  leave  premises  in  good 
condition.  64   L.R.A.    648. 

Effect  of  destmotlon  or  eondemnatlon 
of  leased  property. 
Effect  ou   lease  of  destruction  of   lease- 
hold property.  94  Am.  Dec.  662. 
Effect  of   destruction   of  premises   after 
assignment  of  leasehold,  but  before  poHses- 
sion    given.                  25    L.R.A.(N.S.)     609. 
Whether  destruction  by  decay  rendering 
premises  untenantable  is  within  landlord's 
covenant  to  repair,  or  statute  relieving  ten- 
ant in  case  of  destruction  by  act  of  God  or 
elements.                        21   L.R.A.(N.S.)    130. 
Rights   and   liabilities  of   tenant  on   de- 
struction  of   buildings. 

61  Am.  St.  Rep.  566. 
Effect  of  taking  part  of  leased  premises 
under  power  of  eminent  domain. 

29   Am.   St.   Rep.   304. 
Aulemnent    of   lease;    sablettlnc. 
Assignment   of  leases. 

10   Am.   St.   Rep.   557. 
Enforcement  of  landlord's  consent  to  sub- 
let or  assignment  of  lease. 

25   L.R.A.(N.S.)    1173. 
Sub-letting  of   leased   premises. 

117    Am.   St.   Rep.   91. 

Effect  of  surrender  of  original  lease  on 

righto  of  sublessee.         7  L.R.A.(X.S.)  221. 

What  amounts  to  violation  of  covenant 

in  lease  against  assignment  or  sale. 

14  L.R.A.(N.S.)    1200. 
Waiver  of  condition  in  lease  against  as- 
signment as  waiver  of  condition  as  to  busi- 
ness  to   be   carried   on. 

24  L.R.A.(N.S.)    1067. 
Rent  and  lien  for  same. 

Inability  for  rent  of  premises  occupied  by 
receiver  or  assignee  for  creditors. 

59   L.R.A.   673. 
Distress   for   rent.         15   Am.   Dec.   584. 
Distress  warrant  to  enforce  payment  for 
use  of  property  other  than   land. 

11  L.R.A.(X.S.)   836. 
Landlord's  right  to  lien  on  tenant's  prop- 
erty. 119    Am.    St.    Rep.    122. 
Landlord's   right   to   reserve  title   to,  or 
lieu  on,  crops  to  be  raised. 

14  Am.  St.  Rep.   166. 
Bene-wal;  holding  over. 

Implied  renewal  and  continuance  of  lease 
and  terms  of  renewal.  91  Am.  Dec.  563. 

Covenants    for    renewal    of    leases. 

123  Am.  St.  Rep.  460. 
Holding    over    by    tenant. 

28  Am.  St.  Rep.  630. 
When  .tenant  is  guilty  of  holding  over. 

70  Am.  St.  Rep.  533. 
Holding  over  by  tenants  as  exercise  of 
option  to  renew  or  extend  lease. 

112    Am.    St.    Rep.    761. 


Holding  over  after  expiration  of  lease, 
without  formally  exercising  option  for  ex- 
tension or  renewal.      29  L.R.A.(N.S.)   174. 

Rent  period  as  criterion  of  term  implied 
by  holding  over.  25  L.R.A.<N.S.)  855. 

Whether  each  holding  over  after  expira- 
tion of  term  for  years  constitutes  new 
and  separate  terms. 

25    L.R.A.(N.S.)    847. 

Whether  provision  that  renewal  shall 
contain  all  covenants  of  original  lease  in- 
cludes   covenant   of    renewal. 

14  L.R.A.(N.S.)   829. 

Termlnatlont  eTletlon;  forfeiture. 

Discrimination    by    landlord    as    to   per- 
sons who   shall   use  premises,  as  eviction. 
27    L.R.A.(X.S.)    637. 

Eviction  by  admitting  inconsistent  busi- 
ness into  building.        5  L.R.A.(N.S.)  855. 

Eviction  of  tenant  by  default  in  elevator 
service.  21   L.R.A.(N.S.)    38. 

Eviction  of  tenant,  by  enforcement  by 
public  officials  of  restrictions  on  use  of 
premises.  2  L.R.A.(N.S.)  973. 

Surrender  of  lease. 

25  Am.  St.  Rep.  150. 

What  justifies  tenant  in  abandoning 
leased  premises.         38  Am.  St.  Rep.  476. 

Remedy  of  landlord  upon  abandonment 
of  premises.  13  L.R.A.(X.S.)    398. 

Forfeiture  of  lease  for  breach  of  condi- 
tion  by  lessee.         26   Am.    St.   Rep.   911. 

Waiver  of   forfeiture  of   lease. 

47   Am.  St.   Rep.   197. 

Delay  of  landlord  in  enforcing  forfeiture 
as  waiver.  24  L.R.A.(N.S.)   1063. 

Acceptance  of  rent  thereafter  accruing 
as  waiver  of  known  cause  of  forfeiture. 

11  L.R.A.(N.S.)   831. 

Notice  to  qnlt. 

Xotice  to  quit.  42  Am.  Dec.  125. 

Denial  of  tenancy  as  waiver  of  notice  to 
quit  or  demand  of  possession. 

25  L.R.A.(N,S.)  104. 
Re-entry. 

Effect   of   re-entry  clauses   in   leases. 

127  Am.  St.  Rep.  85. 


IiARCEKT. 


Prejudicial  remarks  by  state's  attorney 
on  prosecution  for,  see  Appeal  and  Er- 
ror, 1008. 

Prejudicial  instruction  on  prosecution  for, 
see  Appeal  and  Error,  1048-1050. 

Of  negotiable  paper,  see   Bills  and  Notes, 

in. 

On  Indian  reservation,  jurisdiction  of 
prosecution  for,  see  Courts,  72-75. 

Acquittal  as  bar  to  subsequent  prosecu- 
tion for,  see  Criminal  Law,  62,  63. 

Presumption  of  owner's  nonoonsent,  see 
Evidence,    66. 

Presumption  as  to  value  of  coin  stolen,  sec 
Evidence,   165. 

Burden  of  proof  that  stolen  gold  coin  was 
current  money,  sec  Evidence,  224. 

j^dmissibility  of  evidence  in  prosecution 
for,  sec  Evidence,  746,  746. 
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Sufficiency  of  proof  of,'  see  Evidence,  XI. 
n,   5. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  II.  e,  6,  e. 

Receiving  stolen  property,  see  Receiv- 
ing Stolen  Property. 

Question  for  jury  as  to,  see  Trial,  212. 

Instruction  on  prosecution  for,  see  Trial, 
335,  336,  375,  426,  430. 

1.  The  act  of  taking  several  animals 
at  the  same  time  constitutes  but  one  of- 
fense, although  they  were  owned  by  dif- 
ferent persons  and  marked  with  dilTerent 
brands.  State  v.  Kieflfer,  17  S.  D.  67,  95 
X.  VV.  289. 

2.  A  statutous  provision  that  if  a  mort- 
gagor in  an  unsatisfied  chattel  mortgage 
8hall  willfully  sell  or  dispose  of  the  mort- 
gaged property  without  the  mortgagee's 
written  consent  he  shall  be  guilty  of  lar- 
ceny, embraces  a  sale  in  that  state  of  chat- 
tels mortgaged  to  residents  thereof,  al- 
though the  mortgage  was  executed,  deliv- 
ered and  filed  in  another  state  by  resi- 
dents thereof.  Re  Renshaw,  18  S.  D.  32, 
112  Am.  St.  Rep.  778,  99  N.  VV.  83. 

3.  An  officer  of  a  milling  corporation  en- 
gaged solely  in  the  manufacture  of  flour,  is 
not  guilty  of  larceny  under  N.  D.  Rev. 
Codes  1905,  §  2251,  for  neglect  or  refusal 
to  deliver  on  demand  or  to  pay  the  market 
value  of  wheat  delivered  to  such  corpora- 
tion by  another.  Ex  parte  Bellamy,  17  N. 
D.  140,  114  N.  W.  376. 

4.  Where  the  evidence  before  the  com- 
mitting magistrate  disclosed  that  the  mill- 
ing corporation  of  which  petitioner  was 
an  officer  was  not  engaged  in  doing  a  ship- 
ping business.  The  commitment  under 
which  he  is  hold  to  answer  for  the  ofTense 
of  larceny  as  defined  in  N.  D.  Rev.  Codes 
1005,  §  2251.  aforesaid,  is  contrary  to  law 
and  void.  Ex  parte  Bellamy,  17  N.  D. 
140,  114  N.  VV.  376. 

5.  N.  D.  Rev.  Codes  1905,  §  2261  providing 
that  members  of  associations  or  corpora- 
tions "doing  a  grain  warehouse  or  grain 
elevator  business"  should  be  guilty  of  lar- 
ceny on  a  refusal  to  deliver  grain  on  a  de- 
mand by  a  person  entitled  thereto,  applies 
only  to  such  persons,  associations,  and  cor- 
porations as  are  embraced  within  the  pur- 
view of  §  2244,  defining  public  warehouse- 
men. This  section  by  its  terms  expressly 
excepts  from  its  operation  milling  concerns 
not  doing  a  shipping  business.  Ex  parte 
Bellamy,  17  N.  D.  140,  114  N.  W.  370. 

Editorial  aotea. 

Larceny.  88  Am.  St.  Rep.  561. 

What  constitutes  larceny. 

57  Am.  Dec.  271,  278. 
What  constitutes   asportation. 

29   L.R.A.{N.8.)    38. 
When   larceny   deemed   continuous. 

7  L.R.A.(N.S.)    620. 
What  articles   are  subject  of  larceny. 

57  Am.  Dec.  276. 
Larceny  bv  fraudulent  race  or  game. 

20  L.R.A.(N.S.)  1164. 


Taking  by  general  owner  to  defeat  lien, 
as  larceny.  12  L.R.A.(N.S.)   94. 

Effect  of  consent  of  bailee,  agent,  or  serv- 
ant to  taking.  7  L.R.A.(N.S.)    1149. 

Larceny  by  fraudulent  conversion  by  one 
legally  in  charge  or  custody  of  property. 

2  L.R.A.(N.S.)    249. 
Liability  of  officer  for  larceny  while  act- 
ing imder  writ  of  execution. 

3  L.R.A.(N.S.)    508. 
Larceny  by  appropriation  of  articles  con- 

cealad   in  goods  purchased  or  in   watte. 

22  L.R.A.(N.S.)  1133. 
Sale  of  another's  property  as  larceny. 

10  L.R.A.(N.S.)   816. 
Larceny  of  property  found. 

30  L.R.A.(X.S.)   339. 
Larceny   by   obtaining   money   by   wager 

on  fraudulent  race  or  game. 

1   L.R.A.(N.S.).  862. 

Wrongful  sale  of  pledged  property  as  lar- 
ceny. 31  L.R.A.(N.S.)  999. 

Failure  to  account  to  one  jointly  inter- 
ested as  theft,  larceny,  or  embezzlement. 

31  L.R.A.(N.S.)   822. 
Effect  of   owner's  conduct   in    intention- 
ally facilitating  taking. 

7  L.R.A.(N.S.)    756. 
Taking  stolen  property  into  another  state. 
53  Am.  St.  Rep.  854. 
Valuation  of  commercial  paper  for  pur- 
poses of  graduating  ofTense  of  larceny. 

23  L.R.A.(N.S.)  1063. 

4  »  » 


^  UiST   CUiAR   CHANCE. 

See  Negligence,  IV. 


♦  «» 


UiTEBAL  SUFPOKT. 

Negligence  in  making  an  excavation  on 
one's  property,  or  in  leaving  it  exposed  for 
an  unreasonable  time  before  putting  in  re- 
taining walls,  will  render  him  liable  for 
injuries  to  buildings  on  adjoining  proper- 
ty through  the  caving  in  of  the  embank- 
ments. Hannicker  v.  Lepper,  20  S.  D.  371, 
6  L.R.A.(N.S.)  243,  129  Am.  St.  Rep.  938, 
107  N.  W.  202. 

Editorial  notes. 

Right  to  lateral  support.  7  Am.  Dec.  62; 
66  Am.  Dec.  647;  33  Am.  St.  Rep.  446. 

Liability  to  lateral  support  of  soil. 

29  Am.  St.  Rep.  764. 

Liability  for  removal  of  lateral  or  sub- 
jacent support  of  land  in  its  natural  con- 
dition. 68  L.R.A.  073. 

Duty  of  abutting  owner  to  preserve  later- 
al support  to  highway. 

20  L.R.A.(N.S.)   287. 
Liability  for  injuries  to  buildings  by  neg- 
ligent removal  of  lateral   support  of  soil. 

•     6  L.R.A.(N.S.)    243. 

Rights  to  remove  lateral  support  by 
dredging  water  bed.     64  L.R.A.(N.S.)   275. 

Liability  for  removal  of  lateral  support 
in  constructing  railroad. 

21  L.R.A.(N.S.)   318. 
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LAW  DIRECTOEY— LEGISLATURE. 


lAW  DIBEOTOBY. 

Publication  of  libel  in,  see  Pleading,  22S. 

*«  » 

lAW  OF  PI.AOE. 

See  Conflict  of  Laws. 


UkW  OF  THE  UUn>. 

See  (Constitutional  Law,  IL  b. 

«  «  » 

lAWS. 

Judicial  notice  of,  see  Evidence,  2. 
Sufficiency  of  evidence  of,  see  Evidence,  866. 
Presumption  and  burden  of  proof  as  to,  see 
Evidence,  IL  b. 


UBADING  QUESTIOirS. 

See  Witnesses,  IV.  b. 

USASE. 

Of  land  by  Indians,  see  Indians,  S. 

Effect  of  calling  a  conditional  sale  a  lease, 

see  Sale,  5. 
See  also  Landlord  and  Tenant 


IiEAVE  OF  COmtT. 

To  issue  execution,  see  Execution,  2. 

I.EOA0T. 

Estoppel   by   permitting   payment   of,  see 
Estoppel,  11. 


LEGATEE. 

Right  to  enforce  payment  of  debt  due 
tate,  see  Action  or  Suit,  4. 


LEGISLATIVE  nrTENT. 

As  given  to  interpretation  of  statute. 
Statutes,  60-65. 


*»» 


LEGISLATIVE  JOUKNALS. 

Admissibility  of,  in  evidence,  see  Evidence. 

286. 
Consideration  of,  in  determining  legislativ* 

intent,  see  Statutes,  64. 


#«» 


♦  « » 


LEGAL  OBLIGATIOir. 

As  consideration  for  contract,  see  Contracts, 
14. 


LEGAL  BEPBESENTATTVES. 

See  also  Executor  and  Administrator. 

•-•-k 

LEGAL  SETTLEMENT. 
Of  poor  person,  see  Poor  and  Poor  Laws,  2. 


LEGISLATUBE. 

As  to  congress,  see  Congress. 

Validity  of  legislation  by,  generally,  see 
Constitutional  Law. 

Power  of  courts  to  compel  putting  name  of 
candidate  for  senator  on  primary  elec- 
tion ballot,  see  Courts,  14. 

Relation  of  courts  to,  see  Courts,  I.  d,  2. 

Presiunption  against  intent  to  violate  tb» 
Constitution,   see   Evidence,   128. 

Power  to  designate  conditions  under  which 
letters  of  administration  may  be  con- 
tested, see  Executor  and  Administrator, 
5. 

Mandamus  to  compel  placing  name  of  candi- 
date for  senator  on  primary  ballot,  see 
Mandamus,   45. 

Power  of  legislature  over  disposition  of 
lands  donated  by  Congress  to  state  for 
public  buildings,  see  Public  Lands,  2. 

Enactment  of  statutes  by,  see  Statutes. 

1.  The  purpose  is  that  the  senators  shall 
always  hold  for  four  years,  one  half  going 
out  of  office  each  two  years,  and  that  in 
districts  changed  by  reapportionment  the 
incumbent  shall  go  out  with  the  class  to 
which  his  district  as  an  odd  or  even  num- 
bered one  belongs,  under  N.  D.  Const.  §  27 
fixing  the  terms  of  senators  at  four  years 
"except  as  hereinafter  provided,"  §  29  au- 
thorizing the  legislature  to  fix  the  number 
of  senators  and  their  districts,  §  30  provid- 
ing for  two  classes  to  be  made  by  lot,  those 
in  odd-numbered  districts  to  be  one  class 
and  those  in  even-numbered  ones  to  be  the 
other,  and  one  class  to  be  elected  in  1890 
for  two  and  the  other  for  four  years,  and  S 
35  requiring  a  reapportionment  in  1895  and 
every  five  years  thereafter.  State  ex  rel. 
Williams  v.  Meyer,  —  N.  D.  — ,  127  N.  D. 
834. 

Powers. 

Delegation  of,  see  Constitutional  Law,  I.  e. 
Police  power,  see  Constitutional  Law,  11.  d. 
As  to  creating  or  changing  boundaries  of 

county,  see  Counties,  I. 
Power  to  require  corporation  to  produce  its- 

books,    see    Discovery    and    Inspection,. 
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Power  to  authorize  exercise  of  power  of 
eminent  domain,  see  Eminent  Domain. 

As  to  taxes,  see  Taxes. 

As  to  voters  and  elections,  see  Voters  and 
Elections. 

2.  There  are  no  limitations  on  the  legis- 
lative powers  of  the  legislature  except  such 
as  are  imposed  by  the  state  and  Federal 
constitutions.  Re  Watson,  17  S.  D.  486, 
97  N.  W.  463,  2  A.  &.  E.  Ann.  Cas.  321. 

3.  The  legislature  of  a  state  does  not 
look  to  the  state  Constitution  for  power  to 
act,  but  only  to  see  if  the  sovereign  legis- 
lative power  of  the  state  is  in  any  way 
restricted  or  limited  in  or  by  such  Consti- 
tution.    Piatt  V.   Le   Cocq.   160   Fed.   391 

4.  The  legislature  has  the  power  to  legis- 
late on  subjects  not  prohibited,  either  lu 
express  terms  or  by  necessary  implication, 
by  the  constitution.  State  ex  rel.  Mont- 
gomery V.  Anderson,  18  N.  D.  140,  118  N. 
W.  22. 

6.  The  power  to  abrogate  common  law 
rules  lies  with  the  Legislature.  Galbraith 
▼.  Payne,  12  N.  D.  164,  96  N.  W.  268. 


LEVT  AND  SEIZURE. 

I.  What  Pbopebtt  Subject. 

a.  In  General. 

b.  Exemptions. 

II.  Mode   and    Sufticieucy   or   Lkvt; 
Keepino  Good. 
III.  Rights  and  Liabiuties  Gbowiko  out 
OF  Levy;   Effect  of  Levy. 

a.  Officer  Levying. 

b.  Judgment  Creditor. 

c.  Indemnity   Bond. 

IV.  Claims  of  Thibd  Pebsons. 
V.  Reoelivebt  Bond. 
VI.  Quashing;  Release  or  Levy. 
VII.  Editorial  Notes. 

On  property  transferred  in  fraud  of  credit- 
ors, as  election  of  remedy,  see  Action 
or  Suit,  22. 

Waiver  of  chattel  mortgage  lien  by  levy  of 
attachment,  see  Chattel  Mortgage,  44. 

Of  distress,  see  Distress. 

Of  property  in  possession  of  carrier,  burden 
of  proving  legality  of,  see  Evidence,  97. 

Presumption  as  to  sufficiency  of  execution 
to  justify,  see  Evidence,  134. 

Sale  under  execution  or  attachment,  see 
Judicial  Sale. 

Of  tax,  see  Taxes,  IV. 


IXSSEE. 

In  general,  see  Landlord  and  Tenant. 
Of  railroad,  see  Railroads,  1. 


LESSOR. 

In  general,  see  Landlord  and  Tenant. 

UETTERS. 

Contract  by,  see  Contracts,  22. 

Admission  of  letter  written  by  defendant  as 
self-crimination,  see  Criminal  Law,  35. 

Presumption  of  receipt  of,  see  Evidence, 
226. 

Opinion  evidence  as  to  meaning  of,  see  Evi- 
dence, 497. 

Proof  of  reception  by  proof  of  mailing, 
see    Evidence,    1002. 

Admissibility  of,  in  evidence,  see  Evidence, 
IV.  q. 

Sending  obscene  letters  by  mail,  see  Post- 
office. 

Acceptance  of  order  for  goods  by  mailing  of, 
see  Sale,  27. 

Editorial  notes. 

Legislative  control  over  municipal  prop- 
erty. 36  Am.  St.  Rep.  629. 

Power  of  legislature  to  restrict  fees  for 
loans.  11  L.R.A.(N.S.)   175. 

Power  of  legislative  body  to  appoint  com- 
mittee to  sit  after  close  of  session. 

10  L.R.A.(N.S.)   172. 

Property  in  letters  and  protection  there- 
of. 49  Am.  Dee.  180. 


I.  What  Pbopebtt  Subject. 
a.  In  General. 

What  may  be  taken  under  distress,  see 
Distress,  2. 

Right  to  levy  on  property  transferred  by 
debtor  to  corporation  of  which  he  holds 
the  stock,  see  Fraud  and  Fraudulent 
Conveyances,  20. 

What  may  be  sold  at  judicial  sale,  see  Ju- 
dicial Sale,  1,  2. 

1.  A  purchase  of  a  sheriff's  certiflcate  in 
the  name  of  a  third  person  for  the  benefit 
of  the  judjTment  debtor  and  the  procuring 
of  a  sheriff's  deed  thereon  in  an  attempt 
to  pass  his  title  to  such  third  person  for 
the  purpose  of  concealing  his  property  and 
defeating  his  creditors,  leaves  such  property 
subject  to  levy  and  sale  on  execution  at  law 
against  such  judgment  debtor,  under  N.  D. 
Rev.  Codes,  1899,  S  6052,  making  every 
transfer  of  property  with  intent  to  delay 
or  defraud  any  creditor  void  as  against  all 
creditors,  and  §  5080,  providing  that  one 
who  has  fraudulently  dispossessed  himself 
cf  a  thing  may  be  treated  as  ii  he  still  had 
possession.  Lynch  v.  Burt,  67  C.  C.  A.  305, 
132  Fed.  417. 

fCited  in  note  in  67  L.R.A.  866,  876,  on 
effect  on  legal  title  of  conveyance  of 
land   in   fraud   of  creditors.] 

2.  The  interest  of  a  widow  in  land  ac- 
quired by  her  husband  under  the  United 
States  timber-culture  laws,  is  exempt  from 
sale  under  execution  for  a  debt  which  they 
contracted  prior  to  the  issuance  of  the  final 
receipt,  under  Act  of  Congress  of  March  3, 
1891.  chap.  661.  26  Stat.  1095,  [U.  S.  Comp. 
St.  1901,  p.  1535],  which  provides  that  no 
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land  acquired  under  such  act  shall  in  any 
event  become  liable  to  the  satisfaction  of 
any  debt  contracted  prior  to  the  issuance 
of  the  receiver's  receipt  therefor.  (Jould  v. 
Tucker,  18  S.  D.  281,  100  N.  W.  427. 
Certificate  of  depoiit. 

3.  A  certificate  of  deposit  issued  to  a 
member  of  the  Sisseton  band  of  Sioux  In- 
dians, to  cover  money  realized  from  the  sale 
of  inherited  allotted  lands,  and  deposited 
under  the  regulations  of  the  Indian  De- 
partment, subject  to  check  only  to  the 
amount  of  $10,  was  not  subject  to  an  exe- 
cution issued  on  a  judgment  against  the 
Indian  who  had  sold  the  land.  Minder  v. 
First  Xat.  Bank,  22  S.  D.  14,  114  N.  W. 
1004. 

Jadgmeat. 

4.  A  judgment  is  personal  property  and 
is  subject  to  levy  and  sale  on  execution, 
under  S.  D.  Rev.  Code  Civ.  Proc.  §§  330, 
340,  but  is  only  so  by  statutory  authority, 
and  the  mode  of  levy  provided  for  therein 
must  be  strictlv  pursued.  Acme  Harvest- 
ing Mach.  Vo.'v.  Hinkley,  23  S.  D.  509, 
122  N.  VV.  482. 

Property  oosTeyed  la  fraud  of  credit- 

on. 
See  also  supra,  1. 

6.  One,  who  has  taken  a  judgment  for 
costs  against  a  party  who  thereafter  trans- 
fers his  property  to  a  purchaser  having 
knowledge  of  such  judgment,  is  entitled  to 
collect  his  judgment  by  the  levy  of  an  exe- 
cution and  sale  of  such  property.  Mathew- 
son  V.  Fredrich,  19  S.  D.  423,  103  N.  W. 
6S6. 

6.  Property  transferred  with  intent  to 
defraud  creditors  is  as  much  subject  to 
levy  under  execution  or  writ  of  attach- 
ment as  though  no  transfer  had  been  made. 
Salemonosn  v.  Thompson,  13  X.  D.  182, 
101  N.  W.  320. 


b.  Exemptions. 

False  pretenses  as  basis  for  defeating  right 

to,  see  Attachment,  2. 
Right  to  hold  under   attachment  property 

exempt    from   bankruptcy   proceedings, 

see  Attachment,  17,  18. 
Exemption  of  judgment  preventing  set-off, 

see    Set-Off    and    Counterclaim,    18-20. 
Presumption  as  to  who  is  head  of  family, 

sec  Evidence,  48. 
Garnishment  of  exempt  property,  see  Gar- 
nishment, 1,  S,  5. 
Homestead  exemption,  see  Homestead. 
Liberal  construction  of  exemption  law,  see 

Statutes,  90. 
Right   to   maintain    trover   against   sheriff 

levying  on  exempt  property,  see  Trover 

and  Conversion,  4. 
See  also  supra,  2. 

7.  Where  a  judgment  debtor  claimed  as 
exempt,  horses  which  had  been  levied  upon 
under  an  execution,  it  was  not  his  duty 
to  deliver  to  the  sheriff  other  property  of 
equal  value,  even  though  by  taking' the 
horses,  his  property  which  he  retained  was 
wo:tl!  m)re   than   the   amount  alloired   ns 


exempt.     Nelson   v.   Oium,   21   S.   D.  641, 
114  N.  W.  691. 

Who  may  claim. 

8.  An  affirmative  finding  by  the  court 
that  a  married  woman  is  the  head  of  a 
family  is  necessary  to  her  recovery  in  an 
action  against  the  sheriff  to  recover  the 
value  of  alleged  exempt  property  levied  up- 
on and  sold  by  him  under  S.  D.  Laws, 
1890,  chap.  86,  §  2,  authorizing  the  debtor 
"if  the  head  of  a  family,"  to  select  $750 
worth  of  property  as  exempt,  and  Dak. 
Comp.  Laws,  1887,  §  2587,  providing  that 
the  husband  is  the  head  of  the  familv. 
Blount  V.  Medbery,  16  S.  D.  562,  94  X.  \V. 
428. 

9.  A  bankrupt  partnership  is  not  en- 
titled to  a  partnership  exemption,  under 
S.  D.  Code  Civ.  Proc.  §  363,  providing  that 
the  "exemptions  herein  provided  for  must 
not  be  construed  to  apply  to  the  following 
persons,  namely,  ...  5.  A  partnership 
firm  can  claim  but  one  exemption  of  $750 
in  value  or  the  alternative  property  .  .  . 
out  of  the  partnership  property  and  not  a 
several  exemption  for  each  partner."  as  by 
§  346  passed  in  1890  exemptions  were  limit- 
ed to  a  debtor  who  is  the  head  of  a  family, 
and  a  single  person  who  is  not  the  head 
of  a  family,  and  363,  subd.  5,  was  a  mere 
re-enactment  w^ith  a  change  as  to  amount 
of  Dak.  Code  Civ.  Proc.  §  333,  and  had  no 
force  in  itself  to  create  a  partnership  ex- 
emption. Re  Novak,  150  Fed.  602. 
Time  for  ■electing. 

10.  A  selection  by  a  judgment  debtor,  of 
the  property  claimed  exempt  from  execu- 
tion, within  three  days  of  the  notice  by  the 
sheriff  to  do  so,  was  made  within  a  reason- 
able time,  under  S.  D.  Rev.  Code,  Civ.  Proc. 
§  346.  Nelson  v.  Oium,  21  S.  D.  .541,  114 
N.  W.  691. 

11.  Where  the  defendant  as  sheriff  levied 
upon  the  property  of  the  plaintiff,  who 
furnislied  a  schedule  of  his  property  and 
claimed  it  exempt,  whereupon  it  was  ap- 
praised according  to  statute  and  found 
worth  over  the  amount  allowed  to  be  ex- 
empt, and  the  defendant  notified  the  plain- 
tiff to  make  his  selection  immediately  of 
the  property  which  he  desired  to  claim  as 
exempt,  and  the  plaintiff  failing  to  do  so, 
the  sheriff  took  two  horses  and  proceeded 
to  sell  them  under  his  execution,  whereupon 
the  plaintiff  demanded  the  return  of  the 
horses  and  upon  the  refusal,  commenced  an 
action  for  the  conversion  of  the  horses, 
the  plaintiff  was  entitled  to  recover  the 
value  of  the  horses,  since  he  was  entitled 
to  a  reasonable  time  within  which  to  make 
his  selection  and  not  having  been  allowed 
such,  it  was  immaterial  that  the  defendant 
had  allowed  him  other  property  to  the 
amount  of  the  exemption  allowed  bv  law. 
Nelson  v.  Oium,  21  S.  D.  541,  114  N.  W. 
091. 

12.  The  plaintiff  was  entitled  to  a  rea- 
sonable time  after  the  appraisement  of  his 
property  in  which  to  make  his  selection  of 
the  articles  which  he  desired  to  keep  as 
exempt  under  S.  D.  Rev.  Code,  Civ.  Proc 
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f  346,  and  he  did  not  waive  his  rights 
b^  failing  to  immediatelv  make  his  selec- 
tion upon  the  notice  to  hun  to  do  so.  Nel- 
son V.  Oium,  21  S.  D.  641,  114  N.  W.  691. 

13.  A  schedule  under  N.  D.  Rev.  Codes 
1805,  §  7117,  which  does  not  state  that  it 
is  a  schedule  of  "all"  the  personal  property 
of  the  one  making  it  is  not  a  sufficient 
schedule  to  entitle  him  to  the  additional 
exemptions  claimed.  Pfeifer  v.  Hatton,  18 
N.  D.  144,  118  N.  W.  19. 

14.  A  debtor,  desiring  to  avail  himself 
of  the  additional  exemptions  allowed  under 
N.  D.  Rev.  Codes  1905,  §  7117,  must  make 
a  schedule  of  all  his  personal  property,  of 
-every  kind  and  character,  including  money 
on  hand  and  debts  due  and  owing  to  him, 
as  required  by  Rev.  Codes  1905,  §  7119, 
and  a  failure  to  substantially  comply  with 
the  provisions  of  such  section  will  defeat 
his  claim  to  such  exemptions.  Pfeifer  t. 
Hatton,  18  N.  D.  144,  118  N.  W.  19. 


II.  Mode  and  Sufficiency  of  Levt;  Kkep- 

INO   (JOOD. 

15.  Proceedings  by  attachment  are  stat- 
utory and  special,  and  the  provisions  of  the 
statute  must  be  strictly  followed,  or  no 
rights  will  be  acquired  thereunder.  Ireland 
v.  Adair,  12  N.  D.  29,  102  Am.  St  Rep. 
561,  94  N.  W.  766. 

16.  The  giving  of  the  notice  prescribed 
by  N.  D.  Rev.  Codes  1905,  §  6951,  providing 
where  the  sheriff  may  release  property  lev- 
ied upon  is  not  necessary  in  cases  where  a 
sheriff  attaches  and  sells  property  in  the 
possession  of  and  owned  by  a  third  person 
not  named  in  the  writ.  Aber  v.  Twichell, 
17  N.  D.  229,  116  N.  W.  95. 

17.  To  render  an  attachment  of  a  debt 
<lue  to'  the  defendant  valid,  a  cop^y  of  the 
warrant  of  attachment,  and  a  notice  show- 
ing the  property  attached,  must  be  deliv- 
ered to,  and  left  with,  the  person  against 
whom  the  debt  exists.  Ireland  v.  Adair, 
12  N.  D.  29,  102  Am.  St.  Rep.  561,  94 
N.  W.  766. 


in.  Rights  anp  Liabilitiks  GKOWDja  our 
OF  Levy;  Effect  of  Levy. 

a.  Offloer  Levying.  ■ 

£videnoe  as  to  motive  of,  see  Evidence,  683. 

Evidence  in  mitigation  of  damages,  see  Evi- 
dence, 718. 

Evidence  as  to  third  person's  ownership  of 
property  levied  on,  see  Evidence,  731. 

Striking  out  allegations  from  answer,  see 
Pleading,  83. 

Necessity  for  pleading  and  proving  sheriff's 
neglect  to  execute  process,  see  Plead- 
ing, 189,  190. 

Iiiability  to  action  for  conversion,  see  Tro- 
ver  and   Conversion,  4,   5,  8. 
Supp.  Dak.  Dig. — tO. 


Direction  of  verdict  in  action  to  recover 
possession  of  property  levied  on,  see 
Trial,  264. 

See  also  supra,  16. 

18.  The  owner  of  chattels,  wrongfully  sold 
under  execution  against  another,  is  not, 
upon  coming  into  the  possession  of  them 
as  bailee  of  the  execution  purchaser,  de- 
barred from  recovering  on  a  judgment  for 
their  value  meanwhile  entered  against  the 
levying  officer.  Huston  v.  Benjamin,  21 
8.  D.  318,  112  N.  W.  842. 

19.  An  officer  making  a  sale  of  real  es- 
tate exempt  as  a  homestead  is  not  liable 
to  the  owner  in  an  action  for  damages  ex- 
cept perhaps  for  costs  incurred  in  removing 
an  apparent  cloud  of  title.  Johnson  v. 
Twichell,   13  N.   D.   426,   101   N.   W.   318. 

b.  Judgment   Creditor. 

Liability  for  malicious  abuse,  see  Malicious 
Prosecution. 

20.  One  who  levies  on  crops  with  con- 
structive and  actual  notice  of  the  existence 
of  a  chattel  mortgage  thereon  is  not  mis- 
led by  a  claim  imder  such  mortgage  in  an 
action  for  claim  and  delivery  by  the  owner 
of  such  mortgage.  Lyon  v.  Phillips,  20  S. 
D.  607,  108  N.  W.  554. 

21.  While  a  trust  deed  for  the  benefit  of 
assenting  creditors  may  not  be  technically 
denominated  a  mortgage,  such  is  its  effect 
and  a  person  claiming  the  right  to  levy 
upon  the  property  covered  by  it,  is  by  t 
terms  of  S.  D.  Kov.  Civ.  Code,  §  2099,  re- 
quired first  to  pay  or  tender  the  amount  due 
the  several  creditors.  Joas  v.  Jordan,  21 
S.  D.  379,  113  N.  W,  73. 

c.  Indemnity  Bond. 

22.  The  demand  for  and  acceptance  of  an 
indemnity  bond  pursuant  to  a  notice  of 
claim  to  the  property  attached  is  a  waiver 
of  any  defects  in  the  notice  prescribed  by 
N.  D.  Rev.  Codes  1905,  §  6951,  relating  to 
release  of  attached  property.  Aber  v. 
Twichell,  17  N.  D.  229,  116  N.  W.  96. 


IV.  Claims  of  Thibd  Pebsons. 

Indemnity  bonds  in  case  of,  see  supra,  22. 
See  also  infra,  28,  29. 

23.  The  sole  function  of  the  summary 
proceeding  of  a  sheriff's  jury  is  to  justify 
the  officer  in  delivering  the  property  to  the 
claimant  in  the  event  the  jury  find  in  his 
favor,  unless  the  plaintiff  in  the  execution 
furnishes  indemnity  to  the  officer  against 
the  claims  of  such  third  person.  Pfeifer  v. 
Hatton,  17  N.  D.  99,  115  N.  W.  191. 

24.  In  an  action  of  claim  and  delivery 
brought  by  a  third  person  as  claimant  to 
the  property  against  an  officer  who  levied 
upon  and  took  into  his  possession  personal 
property  under  an  execution  as  the  prop- 
erty of  the  defendant  in  the  execution,  it 
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U  no  defense  that  a  sheriff's  jury  prior  to 
the  commencement  of  such  action  found 
that  the  title  to  such  property  was  in  the 
defendant  in  such  execution.  Pfeifer  v. 
Hatton,  17  N.  D.  99,  115  N.  W.  191. 


v.  Redelivebt  BoNik 

25.  The  assignee  of  a  judgment  obtained 
in  an  action  to  recover  possession  of  per- 
sonal property,  is  alone  entitled  to  main- 
tain an  action  on  the  redelivery  bond. 
Odell  V.  Petty,  19  S.  D.  532,  104  N.  W.  249. 

26.  The  sheriff  and  surety  on  a  redeliv- 
ery bond,  having  denied  in  an  action  there- 
on that  the  plaintiff  was  the  owner  of  the 
judgment,  may  show  by  competent  record 
evidence  that  he  executed  and  delivered  an 
assignment  thereof  to  another  before  the 
commencement  of  the  action.  Odell  t.  Pet- 
ty, 19  8.  D.  632,  104  N.  W.  249. 


VI.  Quashing;  Release  of  Levy. 

Who  may  appeal  from  judgment  quashing 
levy,  see  Appeal  and  Error,  34. 

Questions  considered  on  motion  to  dismiss 
levy,  see  Motions  and  Orders,  1. 

27.  A  motion  will  not  lie  on  behalf  of  a 
judgment  debtor  to  quash  a  levy  under  a 
writ  of  execution  on  machinery,  tools  and 
supplies  on  the  ground  that  they  are  fix- 
tures where  no  question  is  raised  as  to  the 
validity  or  irregularity  of  the  levy.  Cable 
V.  Magpie  Gold  Min.  Co.  22  S.  D.  566, 
119  N.  W.  174. 

28.  N.  D.  Rev.  Codes  1906,  S  6951,  pro- 
viding where  a  sheriff  may  release  a  levy 
under  a  writ  of  attachment  applies  where 
the  property  of  a  third  person  is  levied  on 
while  in  the  possession  of  the  defendant 
named  in  the  writ  under  such  circumstances 
as  to  raise  a  presumption  that  it  is  owned 
by  him.  Probstfleld  v.  Hunt,  17  N.  D.  572, 
118  N.  W.  226. 

29.  No  demand  or  verified  claim  of  title 
and  ownership  of  property  by  the  owner  is 
required  under  N.  D.  Rev.  Codes  1905,  § 
6961,  providing  where  sheriff  may  release 
a  levy  under  a  writ  of  attachment  where 
the  property  of  the  wife  levied  upon  under 
a  warrant  of  attachment  in  an  action 
against  the  husband  is  in  the  possession  of 
a  third  person  with  whom  it  is  stored  in 
the  name  of  the  husband  by  the  agent  of 
the  owner  of  a  house  which  the  husband  had 
leased  and  lived  in  with  his  wife,  and  upon 
leaving  the  house  unoccupied,  and  not  pay- 
ing the  rent,  'the  owner  of  the  house  had 
removed  the  property  therefrom,  and  stored 
it  with  said  third  person.  Probstfleld  v. 
Hunt,  17  N.  D.  572,  118  N.  W.  226. 


Vn.  Editorial  Notes. 

Mode  of  levying  on  growing  crop. 

16  L.R.A.(N.a)    1047. 


When  receiptor  may  show  that  property 
was  not  subject  to  attachment. 

25  Am.  Dec.  426. 

Right,  in  suit  on  forthcoming  bond  given 
by  execution  debtor  of  claimant,  to  question 
legality  of,  or  authority  of  officer  making 
levy.  4  L.R.A.(N.S.)   1020. 

Sheriff's  right  to  indemnity. 

16  Am.  Dec  651. 

Duty  and  liability  of  officer  on  receiv- 
ing  indemnity   bond. 

16  Am.  St  Rep.  315. 
WlMt  snbjeot  to. 

Liability  of  equities  to  execution. 

97  Am.  Dec  304. 

Attachment  of  foreign  railroad  cars. 

104  Am.  St.  Rep.  663. 

Levy  on  partnership  assets  under  writ 
against  one  partner.      67  Am.  St.  Rep.  436. 

Execution  against  property  in  hands  of 
receiver.  2  Am.  I^t.  Rep.  403. 

Attachment  of  stock  of  foreign  corpora- 
tions. 52  Am.  St.  Rep.  474. 

Liability  of  promissory  note  to  attach- 
ment or  execution.     14  L.R.A.(N.S.)    1235. 

Right  to  levy  upon  intoxicating  liquors. 
20  L.R.A.(N.S.)  1118. 

Leasehold  estate  as  subject  of  execution 
or   attachment.  29  L.R.A.(N.S.)    886. 

Levy  under  execution  or  attachment,  up- 
on rights  under   lease. 

17  L.R.A.(N.S.)    841. 
Expectant    and    contingent    interests    in 

realty  as  subject  of  attachment  or  execu- 
tion. 30   L.R.A.(N.S.)    115. 

Exemption    from. 

Exemption   from   seizure   under   distress. 
17  Am.  Dec.  458. 
Exemption  of  property  from  judicial  pro- 
cess. 19   Am.  St.  Rep.  145. 
Property    exempt    from    execution. 

45  Am.  Dec.  254. 
Exemption  of  earnings  or  wages. 

91  Am.  Dec.  4U- 
Exemption  of  wages,  salaries,  and  earn- 
ings. 102   Am.  St.   Rep.   82. 
Exemption  of  tools  and   implements. 

123  Am.  St.  Rep.  140. 
"Tools"  in  exemption  laws. 

21  Am.  Dec.  545. 
Exemption    of   proceeds   of   exempt   per- 
sonalty. 66  Am.  St.  Rep.  381. 
Wearing  apparel  as  exempt. 

125  Am.  St.  Rep.  43. 
Exemption    from    execution   of   property 
of  partners  and  cotenants. 

1  Am.  St.  Rep.  593. 
Purpose  for  which  horses  are  used  a* 
affecting  exemption  under  statute  specific- 
ally exempting  horses.  3  L.R.A.(N.S.)  693. 
Whether  statute  exempting  monev  "due 
or  to  become  due,"  or  "to  be  paid,"  etc. 
protects  money  after  payment. 

6    L.R.A.(N.S.)    472. 
Whether  exemption  extends  to  property 
purchased  with  proceeds  of  insurance. 

24  L.R.A.(N.S.)   1018. 
Application  to  existing  judgments  of  stat- 
ute abolishing  or  diminishing  exemptions. 

25  L.R.A.(NJS)    IS? 
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Exemption  of  paid-up  or  endowment  pol- 
icies. 25    L.R.A.(N.S.)    722. 

Right  of   debtor   to   assign   or   delegate 
right   to  select  exemptions. 

30  L.R.A.(N.S.)   982. 

Remedy  of  debtor  whose  exemption  rights 
have  been  disregarded.     75   Am.  Dec.   B45. 

Loss  of  exemption  rights  by  abandonment 
of  occupation.  llts  Am.  St.  Rep.  351. 

Who  is  head  of  family. 

61  Am.  Dec.  686. 


XXWDNESS. 


Aa   to    disorderly    houses,    see   Disorderly 
Houses. 


UBEI.  AMD  SLANDEH. 

I.  What  Actionabis. 

a.  In  general. 

b.  Charging  Crimea. 

c  Words  about  Officials  or  Candi- 
dates. 
d.  Privileged   Communications. 

n.  DEFENSES;     JUSTICIOATION ;     MlTIOA- 
TI0». 

m.  Editobiai,  Notes. 

Venue  of  action  for,  see  Action  or  Suit,  101. 

Effect  of  discharge  in  bankruptcy  on  lia- 
bility for,  see  Bankruptcy,  54,  55. 

Presumption  as  to  malice,  see  Evidence, 
81-83. 

Admissibility  of  evidence  as  to  truth  of 
statements,  see  Evidence,  776. 

Admissibility  of  evidence  as  to  other  libel- 
ous publicationB,  see  Evidence,  803. 

Evidence  of  malice,  see  Evidence,  X,  e,  2. 

Sufficiency  of  complaint  in  action  for,  see 
Pleading,  III.  b,  17. 

SuiBciency  of  answer  in  action  for,  see 
Pleading,  IV.  e,  9. 

CSounterclaim  in  action  on,  see  Set-Off  and 
Counterclaim,  3. 

Question  for  jury  as  to  defamatory  nature 
of  words,  see  Trial,  161. 

Question  for  jury  as  to  who  was  intended, 
see  Trial,  164. 

Instruction  in  action  for,  see  Trial,  300, 
401. 


I.  What  Aotionablb. 
a.  In  Oeneral. 

1.  It  is  not  necessary,  to  render  words 
defamatory  and  actionable,  that  they  shall 
make  the  defamatory  charge  in  direct 
terms.  It  may  be  made  indirectly,  and  is 
not,  for  that  reason,  the  less  actionable. 
Lauder  v.  Jones,  13  N.  D.  525,  101  N.  W. 
907. 

[Cited  in  note  in  110  Am.  St.  Rep.  805, 
807,  808,  810,  on  what  words  are  libel- 
ous per  se.] 


2.  Under  N.  D.  Rev.  Codes  1899,  §  2715, 
every  false  and  unprivileged  publication 
by  writing,  "which  exposes  any  person  to 
hatred,  contempt,  ridicule  or  obloquy  or 
which  causes  him  to  be  shunned  and  avoided 
.  .  ."  is  libelous  and  actionable.  Lau- 
der V.  Jones,  13  N.  D.  526,  101  N.  W.  907. 

3.  An  article  is  not  rendered  the  less 
libelous  because  no  name  is  mentioned 
therein,  where  it  would  be  understood  to 
refer  to  the  president  and  trustees  of  a 
certain  union.  Barron  v.  Smith,  19  S.  D. 
60,  101  N.  W.  1105. 

[Cited  in  note  in  23  L.R.A.(N.S.)  730, 
on  right  of  one  not  specially  named  to 
maintain  action  for  defamation  based 
on  charges  against  a  class  or  group.] 

4.  To  publish  of  a  trader  that  he  is  hum- 
bugging the  public  by  selling  worthless 
commodities,  is  libelous  per  se.  Ramharter 
V.  Olson,  —  S.  D.  — ,  128  N.  W.  806. 

b.  Charging  Crimes. 

5.  An  article  which  imports  that  the 
president  of  a  certain  union  and  other  mem- 
bers of  a  committee  were  bribed  to  purchase 
a  particular  piano,  is  libelous  as  tending 
to  degrade  said  president  to  reflect  upon  his 
honor  and  his  integrity,  and,  if  true,  to 
show  that  he  was  unworthy  to  fill  the  re- 
sponsible position  held  by  him.  Barron  v. 
Smith,  19  S.  D.  60,  101  N.  W.  1106. 

c.  Words  about  Officials  or  Candidates. 

6.  An  affidavit  narrating  facts  so  as  to 
exclude  all  other  inferences  is  libelous  of 
a  judge  of  and  concerning  his  judicial  ca- 
pacity if  it  charges  a  wilful  refusal  to  per- 
form a  legal  duty,  and  indirectly  charges 
that  such  refusal  was  from  corrupt  mo- 
tives; if  it  fairly  charges  the  plaintitf  with 
betraying  confidential  communications  for 
the  purpose  of  shielding  an  alleged  criminal 
and  if  it  by  insinuation  charges  that  the 
plaintiff  was  privy  to  a  corrupt  agreement, 
whereby,  for  a  money  consideration,  pro- 
tection was  extended  to  law  violators.  Lau- 
der v.  Jones,  13  N.  D.  626,  101  N.  W.  907. 

d.  Privileged  Communisations. 

Sufficiency  of  answer  setting  up  truth,  see 
Pleadings,  301. 

7.  Comments  upon  the  private  business 
affairs  of  a  private  citizen,  occupying  no 
public  position  and  not  a  candidate  for  pub- 
lic office  are  not  privileged  communications. 
William  v.  Black,  —  S.  D.  — ,  124  N.  W. 
728. 

8.  While  the  publisher  of  a  newspaper 
may  publish  a  fair  and  impartial  report  of 
judicial  proceedings  had  in  a  court,  mere 
private  investigations  by  officers  or  other 
public  authority  confers  no  more  right 
upon  him  than*  upon  private  individuals. 
Williams  v.  Black,  —  S.  D.  — ,  124  N.  W. 
728. 

9.  A  publication  in  an  advertisement,  of  a 
letter  received  by  the  defendant,  as  a  tes- 
timonial  of   the    defendant's   goods,   which 
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stated  that  thoae  who  didn't  want  to  be 
humbugged  should  look  over  the  stock  of 
the  defendant,  and  that  some  years  before 
the  writer  had  purchased  certain  goods 
from  a  dealer  in  the  town  which  were  worth- 
less, though  represented  to  be  about  the 
best  of  their  kind,  was  not  a  privileged  com- 
munication, but  a  disparaging  criticism  of 
one  dealer  upon  the  goods  of  his  competitor, 
where  the  plaintiff  and  the  defendant  were 
the  only  two  dealers  in  the  town.  Ram- 
harter  v.  Olson,  —  S.  D.  — ,  128  N.  W.  808. 
In  jndloial  proeeedlnga. 

iU.  .'Ihe  testimony  of  a  witness  in  a  ju- 
dicial proceeding,  which  is  pertinent  to  the 
issues,  cannot   be   made  the  subject  of   an 
action    for    defamation.      'Xhe    occasion    is 
privileged,  and  the  exemption  of  the  witness 
for  liability  for  his  words  is  absolute.    Laud- 
er V.  Jones,  13  N.  D.  625,  101  N.  W.  907. 
[Cited  in  notes  in  104  Am.  St.  Kep.  119, 
124,  125,  on  what  libelous  statements 
are  privileged;   123  Am.  St.  Kep.  641, 
649,  on  liability  for  libel  or  slander  in 
course  of  judicial  proceedings.] 
About  pbjrsieians. 

11.  Wiiether  or  not  a  newspaper  article 
falsely  reilecting  on  the  professional  skill 
or  couduct  of  a  person  engaged  in  the  prac- 
tice of  medicine  is  privileged  depends  on  the 
the  relation  of  the  physician,  as  such,  to 
the  public,  and  not  on  his  peculiar  methods 
of  soliciting  business.  Rood  v.  Catcher, 
23  S.  D.  70,  120  N.  W.  772. 

12.  A  privileged  communication,  under 
S.  D.  Rev.  Civ.  Code,  §  31,  is  one  "made, 
without  malice,  to  a  person  interested  there- 
in, by  one  who  is  also  interested,  or  by 
one  who  stands  in  such  relation  to  the 
person  interested  as  to  afford  a  reasonable 
ground  for  supposing  the  motive  for  the 
communication  innocent,"  and  a  newspaper 
article  relating  to  the  professional  conduct 
of  a  physician  is  not  embraced  therein. 
Rood  v.  Dutcher,  23  S.  D.  70,  120  N.  W.  772. 
About  coBdldates. 

13.  A  publication  charging  a  candidate 
for  renomination  for  the  othce  of  state's 
attorney  with  unfitness  for  oilice  because  of 
his  record  in  prosecuting  gamblers  only 
under  threat  "of  removal  from  office  is  not 
libelous  per  se.  Schull  v.  Hopkins,  —  S.  D. 
— ,  29  L.R.A.(N.S.)   691,  127  N.  W.  560. 

14.  One  publishing  to  voters  a  false 
charge  against  a  candidate  for  re-election 
to  the  oBice  of  state's  attorney,  to  the  ef- 
fect that  he  was  unfit  for  office  because 
he  prosecuted  gamblers  only  under  threat 
of  removal  from  office,  is  not  answerable 
for  libel  unless  shown  to  have  been  actu- 
ated by  actual  malice.  Schull  v.  Hopkins, 
—  S.  D.  — ,  29  L.R.A.(N.S.)  691,  127  N. 
VV.  550. 

15.  The  mere  expression  in  a  communi- 
cation to  voters  of  a  desire  to  defeat  a  cer- 
tain candidate  for  office  is  not  sufficient  to 
show  a  malicious  motive  for  the  publica- 
tion, 80  as  to  render  the  publisher  answer- 
able for  libel  in  case  there  are  false  state- 
ments in  the  publication,  tending  to  injure 
the    candidate,    where    there   was   probable 


cause  for  the  statements.  Schull  t.  Hop- 
kins. —  S.  D.  — ,  29  LJUL(N.S.)  691,  127 
N.  W.  660. 

16.  Probable  cause  for  charging  a  candi- 
date for  re-election  to  the  office  of  state's 
attorney  with  unfitness  for  office  because  of 
unwillingness  to  prosecute  gamblers  exists 
where  he  was  seen  about  gambling  places, 
did  not  act  upon  complaints  against  gam- 
blers, and  locked  his  doors  against  a  com- 
mittee seeking  to  interview  him  upon  the 
subject.  Schull  v.  Hopkins,  —  S.  D.  — ', 
29  L.R.A.(N.S.)   691,  127  N.  W.  550. 


II.  Defenses;  JusnnoATioir;  MmoATioir. 

Sufficiency  of  answer  setting  up  truth  in 
mitigation  or  justification,  see  Plead- 
ing,  299-302. 

17.  The  absence  of  actual  malice  will  not 
defeat  an  action  for  slander  and  prevent 
the  injured  person  from  recovering  his 
actual  damages.  Wrege  v.  Jones,  13  K.  D. 
267,  112  Am.  St  Rep.  679,  100  N.  VV.  705, 
3  A.  &  E.  Ann.  Cas.  482. 

18.  In  an  action  by  a  physician  for  libel, 
it  is  error  to  allow  the  introduction  of  an 
advertisement  of  the  physician  in  news- 
papers, as  justification  of  the  publication. 
Rood  V.  Dutcher,  23  S.  D.  70,  120  N.  W. 
772. 

19.  Under  the  North  Dakota  statutes,  the 
defendant  in  an  action  for  slander  or  libel 
may  answer  by  way  of  justification  and 
mitigation— either  or  both — or  may  plead 
mitigating  circumstances  in  connection  with 
a  general  denial.  Wrege  v.  Jones,  13  K.  D. 
267,  112  Am.  St.  Rep.  679,  100  N.  W.  705, 
3  A.  &  E.  Ann.  Cas.  482. 

20.  Under  N.  D.  Rev.  Codes  1899,  S  6289, 
the  defendant  in  a  libel  case  is  authorized 
to  plead,  as  a  complete  defense,  the  truth  of 
the  matter  charged  to  be  defamatory;  and 
also  to  plead  any  mitigating  circumstances 
to  reduce  the  amount  of  damages,  "and 
whether  be  prove  the  justification  or  not 
he  may  give  in  evidence  the  mitigating  cir- 
cumstances." Lauder  ▼.  Jones,  13  K.  JX 
525,  101  N.  W.  907. 


ni.  Editobial  Notes. 

Law  of  libel.  4  Am.  Dec.  348. 

Variance  in  slander.        12  Am.  Dec.  246. 

Libel  or  slander  of  a  class  or  number  of 
persons.  70  Am.  St.  Rep.  754. 

Every  utterance  of  slanderous  words  aa 
distinct  cause  of  action. 

42  Am.  St  Rep.  948. 

Effect  of  failure  to  serve  statutory  notioa 
of  libel  upon  right  to  actual  damages. 

13  L.R.A.(N.S.)   625. 

Right  of  corporation  to  sue  for  libel. 

2  L.R.A.(N.S.)  741. 

Right  of  one  not  specially  named  to  main- 
tain action  for  defamation  based  on  charges 
against  a  class  or  group, 
23  L.R.A.(N.S.)  726;  26  L.R.A.(N.a)  382. 
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Liability  of  telegraph  company  for  tele- 
graphing libelous  message. 

»  L.RA.(N.S.)    140. 
Newspaper  libel. 

«5  Am.  St.  Rep.  333. 
Liability  of  editor  or  manager  of  news- 
paper for  libel  published  without  his  knowl- 
edge. 10  L.RA.(N.S.)  332. 
Pnbllostloa  of. 
Publication  of  slander. 

12  Am.  St.  Rep.  78. 
Publication  by   recipient's   making   libel- 
ous letter  known  to  another. 

16  L.R.A.(N.S.)    1141. 
Letter  to  attorney  or  agent  of  plaintiff  as 
publication  of  libel.       21  L.RJL(N.S.)  33. 
'Wliat    aetlonaUe    geaerally. 
Words  actionable  per  se. 

12  Am.  Dec.  39. 
What  words  are  libelous  per  se. 

116  Am.  St  Rep.  802. 
Applying  vile  epithets  to  man  as  defam- 
ation. 28   L.R.A.(N.S.)    85. 
Libel   by   charging   raising   or    disburs- 
ing of  campaign  funds. 

2  L.RA.(N.S.)   691. 

Whether   article   susceptible   of   libelous 

meaning   is   rendered   nonlibelous   by   fact 

that  it  would  not  be  understood  in  libelous 

sense  by  plaintiff's  acquaintances. 

18    L.R.A.(N.S.)    622. 
What  words  concerning  clergyman  action- 
able per  se.  28  L.R.A.(N.S.)  162. 
Laudatory  or  ironical  article  as  libel. 

4   L.R.A.(N.S.)    861. 
Libel   by   publication  of   photograph   as 
that  of  another.  6  L.R.A.(N.S.)   919. 

Charging  one  with  refusal  to  pay  debt  as 
libel.  3  L.RA.(N.S.)   339. 

Oral   charge  of  insolvency  against  mer- 
chant as  slander.  4  L.RA.(N.S.)    973. 
General  reflection  upon  business  as  libel 
on  individual  engaged  therein. 

5  L.RA.(N.S.)  480. 
Giving    indefinite   mercantile    rating,    or 
refusal  to  give  any,  as  libel. 

25   L.RA.(N.S.)    1021. 
Blacklisting  dealer  as  libel. 

8   L.R.A.(N.S.)    783. 
Written  charge  with  reference  to  plain- 
tiff's business  as  libel.    4  L.R.A.(N.S.)  977. 
Slander  and  libel  in  charging  woman  with 
nnchastity.  24  L.R.A.(N.S.)  677. 

Actionable  character  of  epithets  imput- 
ing immorality  to  a  woman. 

4   L.R.A.(N.S.)    660. 
Charging  public  official  with  graft. 

6  L.R.A.(N.S.)   498. 
Charge  of  "graft"  as  libel  per  se. 

16  L.R.A.{N.S.)   497. 
Charging  acceptance  of  bribe  as  libel. 

3  L.R.A.(N.S.)  1139. 

PriTileced  oonunimlcatloas. 

Privileged  expressions.     2  Am.  Dec.  431. 

WTiat  libelous  statements  are  privileged. 
104  Am.  St.  Rep.  112. 

Privilege  as  affected  by  extent  of  publi- 
cation. 20   L.R.A.(N.S.)    361. 

What  publications  libelous  to  candidates 
•re  justifiable.  86  Am.  Dec.  88. 


Privilege  of  school  officer  in  reporting  to 
authorities  upon  character  of  teacher. 

30  L.R.A.(N.S.)  200. 
Privilege   attaching   to  proceedings   for 
Impeachment  or  removal  of  public  officers. 
26  L.R.A.|N.8.)   465. 
Privileged  character  of  complaints  to  pub- 
lice  officer  against  subordinate. 

27  L.R.A.(N.S.)    1041. 
Report    by    executive    or    administrative 

officer  as  privileged.      6  L.R.A.(N.S.)   163. 
Police  reports  as  privileged. 

30  L.R.A.(N.S.)    316. 
Report  of  meeting  of  private  corporation 
as  subject  of  privilege.  19  L.R.A.(N.S.)  862. 
Reports  to  corporation  by  agents  as  privi- 
leged. 6  L.R.A.(N.S.)   325. 
Qualified  privilege  of  communication  be- 
tween members  of  association  or  private  cor- 
poration.                      26  L.R.A.{N.S.)  1080. 
Liability  for  libel  or  slander  in  course  of 
judicial  proceedings.  123  Am.  St.  Bep.  632. 
Libel  by  defamatory  words  in  pleading. 
13  L.R.A.(N.S.)  820. 
Publication  of  legal  papers  in  suit,  be- 
fore hearing,  as  privileged. 

12  L.R.A.(N.S.)  188. 
Slanderous  words  during  trial. 

9  Am.  St.  Rep.  419. 

Slanderous  statements  on  witness  stand. 

6  Am.  St.  Rep.  826. 

Privilege  of  informal  communication  with 

respect  to  criminal  charge. 

4  L.R.A.(N.S.)   149. 
To    what   court   proceedings    does    privi- 
lege of  publication  attach. 

16  L.R.A.(N.S.)  963. 
Liability  growing  out  of  giving  or  refus- 
ing information  af^ting  charact<>r  or  repu- 
tation of  servant.        4  L.R.A.(N.S.)   1091. 
Qualified  privilege  as  to  communications 
to  employer  with  respect  to  employee. 

16  L.R.A.(N.S.)   1017. 
Defeases;  Jnstifloatioa. 

Truth  as  defense  to  civil  action  for  def- 
amation. 31    L.R.A.(N.S.)    132. 
Justification  in  slander  and  libel. 

91   Am.   St.   Rep.   286. 
Defamation:   necessity  that  plea  of  jus- 
tification or  privilege  correspond  to  words 
imputed  to  defendant. 

28  L.R.A.(N.S.)    651. 


XJBERAI.  CONSTRTTOTIOir. 

See  Statutes,  III.  h. 


UBEBTT. 


Guaranty  of  right,  to,  see  Constitutional 
Law,  II.  b. 


LIBERTY  OF  THE  PRESS. 


See  Freedom  of  the  Press. 
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UCEN8E. 

I.  Fbou  Private  Pebsons. 
II.  Fbou  Public  ;  Fob  Right  to  do  Busi- 
ness. 

a.  In  OeneraL 

b.  Amount. 
III.  Editobial  Noibs. 


L  Fbou  Pbivate  Pebsons. 

1.  A  license  to  enter  on  land  to  cut  tim- 
ber is  terminated  by  a  conveyance  of  the 
land  by  the  licensor.  Price  &,  B.  Co.  ▼. 
Madison,  17  S.  D.  247.  95  N.  W.  933. 

2.  An  acknowledged  bill  of  sale  of  stand- 
ing timber  on  a  homestead,  signed  by  the 
husband  alone,  constitutes  a  license  to 
enter  upon  the  land  to  cut  and  remove 
timber,  although  it  is  insufficient  to  convey 
any  interest  in  the  land.  Price  &  B.  Co. 
v.  Madison,  17  S.  D.  247,  95  N.  W.  933. 
ReTooatloa. 

3.  A  subsequent  conveyance  of  the  fee  by 
a  licensor  of  the  right  to  cut  and  remove 
timber,  will  not  revolce  the  right  of  the 
licensee  to  remove  timber  which  he  had 
previously  cut.  Price  It,  B.  Co.  v.  Madison, 
17  S.  D.  247,  95  N.  W.  933. 

4.  A  contract  in  writing  between  a  land 
owner  and  another  that  the  latter  is  to  cut 
timber  on  a  specified  tract  and  deliver  a 
specified  amount  thereof  at  a  place  des- 
ignated merely  creates  a  license,  revocable 
by  the  subsequent  sale  of  the  land  to  an- 
other person.  Polk  v.  Carney,  21  S.  D.  295, 
130  Am.  St.  Rep.  719,  112  N.  W.  147. 

5.  A  written  instrument  entered  into 
between  two  parties  by  which  one  agreed  to 
cut  the  timber  on  a  certain  tract  of  land  and 
deliver  a  certain  quantity  of  lumber  at  a 
designated  place,  is  a  personal  license  which 
is  revoked  by  the  owner's  conveyance  of  the 
land  to  anotlier  without  reservation.  Polk 
V.  Carney,  17  S.  D.  436,  97  N.  W.  360. 


IL  Fbom  Public;  fob  Right  to  do  Busi- 
ness. 

a.  In  General. 

Recovery  back  of  amount  paid  for  fees,  see 
Assumpsit,   19,  21,  22. 

Kffect  of  imposing  fee  on  business  carried 
on  in  wooden  building,  see  Buildings,  1. 

Requiring  license  from  traveling  salesmen 
soliciting  orders  for  liquor  as  inter- 
ference with  commerce  clause,  see  Com- 
merce, 10,  11. 

Due  process  of  law  with  respect  to  druggists' 
permits,  see  Constitutional  Law,  56. 

Levy  of  tax  on  dogs  under  exercise  of  police 
power,  see  Constitutional  Law,  83. 

Sufficiency  of  indictment  for  practising  den- 
tistry without  license,  see  Indictment, 
etc.,  II.  e,  6,  /. 


License  for  sale  of  liquors,  see  Intozieating 

Liquors,  II. 
For  dogs,  see  Animals,  7. 
For  ophthalmologist,  see  Physicians. 
As  to  taxes  generally,  see  Taxes. 
On  telephone  company,  see  Telephones,  6,  7. 
To  use  water  for  irrigation,  see  Waters,  10. 

6.  Neither  the  Federal  Constitution  nor 
the  Constitution  of  this  state  inhibits  the 
taxation  of  occupations.     Re  Lipschitz,  14 
N.  D.  622,  95  N.  W.  167. 

7.  The  power  to  raise  revenue  by  taxation 
being  a  necessary  attribute  of  sovereignty, 
may  be  exercised  by  the  legislature  subject 
only  to  the  restrictions  imposed  by  the  Fed- 
eral or  the  state  Constitution,  and  includes 
the  power  to  tax  occupations.  Re  Lipschitz, 
14  N.  D.  622,  95  N.  W.  167. 

[Cited  in  note  in  129  Am.  St  Rep.  251, 
270,  277,  on  constitutional  limitations 
on  power  to  impose  license  or  occupa- 
tion taxes.] 

ITiiifomilty. 

Violation  of  constitutional  provision  for 
equal  privileges  as  to,  see  Constitution- 
al Law,  33. 

See  also  infra,  17. 

8.  The  rule  of  equality  and  uniformity  in 
taxation  required  by  N.  D.  Const.  §  176,  ap- 
plies only  to  taxes  imposed  upon  property 
as  such,  and  does  not  apply  to  taxes  imposed 
upon  occupations.  Be  Lipschitz,  14  N.  D. 
622,  96  N.  W.  157. 

9.  A  statute  requiring  those  engaging  ia 
certain  occupations  to  procure  a  license,  la 
valid,  under  S.  D.  Const.  Art.  6,  §  17,  re- 

?[uiring  all  taxation  to  be  equal  and  uni- 
orm,  whether  the  sum  paid  therefor  is  re- 
garded as  a  tax  or  a  license,  when  the 
burden  imposed  falls  alike  on  all  persons 
who  are  in  substantially  the  same  situation, 
and  therefore,  the  legislature  may  tax  some 
trades  and  exempt  others.  Re  Watson,  17 
S.  D.  486,  97  N.  W.  463,  2  A.  &  E.  Ann.  Caa. 
321. 

[Cited  in  notes,  in  129  Am.  St.  Rep.  251, 
on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes; 
21  L.R.A.(N.S.)  350,  on  right  to  dis- 
criminate between  harmless  articles  in 
legislation  regulating  peddlers.] 

10.  S.  D.  Laws  1903,  Ch.  190,  which  re- 
quires the  procuring  of  a  license  by  any 
one  selling  goods,  wares  and  merchandise, 
except  nursery  stock,  agricultural  products, 
including  milk,  butter,  eggs  and  cheese,  but 
providing  that  the  statute  shall  not  apply 
to  traveling  salesmen  doing  business  with 
retailers  or  public  officers,  does  not  violate 
S.  D.  Const.  Art.  6,  §  17,  requiring  taxation 
to  be  equal  and  uniform,  when  such  stat- 
ute is  construed  as  taxing,  or  exempting 
from  taxation,  all  persons  substantially  be- 
longing to  a  designated  class  selected  by 
the  legislature  according  to  a  reasonable 
and  natural  method  of  classification.  Re 
Watson,  17  S.  D.  486,  97  N.  W.  463,  2  A.  4 
E.  Ann.  Cas.  321. 

11.  A  statute  requiring  any  one  dealing 
as  a  peddler  to  procure  a  license,  is  not  pro- 
hibited by  S.  D.  Const.  Art.  11,  S  2,  requir* 
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iiig  that  all  taxes  sball  be  uniform  on  all 
real  and  personal  property,  according  to  its 
value  in  money,  to  be  ascertained  by  a 
prescribed  method,  when  construed  with  § 
:<,  providing  that  the  power  to  tax  corpo- 
rations and  corporate  property  shall  not 
lie  surrendered,  and  Art.  6,  §  17,  declaring 
that  all  taxation  shall  be  equal  and  uniform, 
as  these  sections  indicate  that  it  was  not  the 
intention  of  the  Constitution,  even  by  im- 
plication, to  preclude  other  methods  of  rais- 
ing revenue.  Re  Watson,  17  S.  D.  486,  97  N. 
\V.  463,  2  A.  &  E.  Ann.  Cas.  321. 
Peddlera. 

Vniformity  in  tax,  see  supra,  9-11. 
yiode  of  review  of  conviction  of,  for  ped- 
dling witliout  license,  see  Appeal  and 
Error,  28. 
Punishment  for  violation  of  peddler's  license 
act,  see  Criminal  Law,  79. 

12.  N.  D.  Laws  1903,  chap.  16S,  imposing 
a  tax  on  peddlers,  hawkers,  etc.,  who  travel 
from  place  to  place,  selling  or  offering  goods 
for  sale  or  exchange,  is  a  valid  constitutional 
enactment.  Re  Lipschitz.  14  N.  D.  622,  95 
X.  VV.  167. 

13.  The  amendment  of  S.  D.  Sess.  Laws, 
1903,  chap.  190,  §  7,  by  S.  D.  Sess.  Laws, 
1905,  chap.  147,  so  as  to  read,  "any  person 
who  shall  be  found  dealing  as  a  peddler  or 
ns  a  transient  merchant,  trader,  or  dealer, 
•  .  .  without  having  paid  .  .  .  " 
does  not  in  any  manner  affect  the  consti- 
tutionality of  the  law.  State  v.  Thompson, 
—  S.  D.  — ,  125  N.  W.  567. 

13a.  The  peddler's  license  act,  S.  D.  Sess. 
Laws,  1903,  chap.  190,  providing  that  all 
sums  received  shall  be  covered  into  the 
general  fund  for  the  use  of  the  county,  does 
not  conflict  with  S.  D.  Const,  art.  11,  §  8, 
providing  that  no  tax  shall  be  levied  except 
m  pursuance  of  a  law  which  sball  distinctly 
state  the  object  to  which  the  tajc  shall  be 
applied.  State  v.  Thompson,  —  S.  D.  — , 
125  IN.  W.  667. 
ITnrseryineii. 
Amount  of  tax,  see  infra,  18. 

14.  Tlie  legislature  may  properly  impose 
a  reasonable  fee  for  a  permit  authorizing 
the  owners  of  nurseries  to  do  business  in  the 
state.  Ex  parte  Hawley,  22  S.  D.  23,  15 
L.R.A.(N.S.)  138,  115  N.  W.  93. 

15.  The  word  "responsibility"  as  used  in 
a  statute  making  a  state  board  of  agricul- 
ture judges  of  the  integrity  of  the  appli- 
cant for  a  permit  to  sell  nursery  stock  in 
the  state  will  be  presumed  to  mean  "ability 
to  respond  in  damages  for  actionable  in- 
juries.*' Ex  parte  Hawley,  22  S.  D.  23,  16 
L.R.A.(N.S.)  138,  115  N.  W.  93. 
Insurance  companies. 

Illegal    discrimination    as    to,    see    Consti- 
tutional Law,  48. 

16.  S.  D.  Seas.  Laws  1907,  chap.  65,  im- 
posing a  tax  of  two  and  one-halt  per  cent 
of  the  gross  premiums  received  by  all  fire 
insurance  companies  doing  business  with- 
in the  state  except  domestic  mutual  insur- 
ance companies  which  should  pay  one  per 
cent,  imposes  an  "occupation  tax,"  and  is 


not  constitutional  because  it  conflicts  with 
the  various  sections  of  the  state  Constitu- 
tion relative  to  the  taxation  of  property 
generally.  Queen  City  F.  Ins.  Co.  v.  Bas- 
ford,  —  S.  D.  — ,  130  N.  W.  44. 

17.  S.  D.  Sess.  Laws  1907,  chap.  65,  im- 
posing a  tax  of  two  and  one-half  per  cent 
of  the  gross  premiums  received  by  all  fire 
insurance  companies  doing  business  within 
the  state  except  domestic  mutual  companies 
which  should  .pay  one  per  cent  "and  the 
said  sum  of  two  and  one-half  per  cent  shall 
be  in  full  of  all  taxes,  state  and  local,  from 
such  insurance  company,"  is  not  unconsti- 
tutional as  exempting  the  real  and  personal 
property  of  an  insurance  company  from  tax- 
ation contrary  to  the  provisions  of  S.  D. 
Const.,  art.  11,  §  3,  since  such  exemption 
refers  only  to  other  taxes  upon  such  insur- 
ance corporations  as  corporations  and  not 
to  property  taxes.  Queen  City  F.  Ins.  Co. 
V.  Basford,  —  S.  D.  — ,  130  N.  W.  44. 

b.  Amount. 

Amount  of  liquor  license,  see  Intoxicating 
Liquors,  23. 

18.  The  fee  of  ten  dollars  annually  for  a 
permit  to  sell  nursery  stock,  granted  after 
examination,  and  of  two  dollars  and  a  half 
for  each  duplicate  to  an  agent,  as  estab- 
lished by  S.  D.  Laws  1907,  chap.  194,  §  5, 
is  not  unreasonable.  Ex  parte  Hawley,  22 
S.  D.  23,  15  L.R.A.(N.S.)  138,  115  N.  W. 
93. 


III.  EoiTOBiAL  Motes. 

From  private  persons. 

License  to  use  or  enter  upon  realty. 

16  Am.  Dec.  501. 

Efi°ect  of  incurrence  of  expense  upon  parol 
license  to  drain  water  onto  property. 

6  L.R.A.(N.S.)    154. 

Revocability  of  license.      10  Am.  Dec.  41. 

Nature  and  revocation  of  parol  licenses. 
31  Am.  St.  Rep.  712. 

Right  to  revoke  so-called  license  which 
is  in  nature  of  lease.       1  L.R.A.  ( N.S. )  358. 

Revocability  of  license  to  maintain  bur- 
den on  land  after  licensee  has  incurred  ex- 
pense. 
19  L.R.A.(N.S.)   700;  25  L.R.A.(N.S.)   727. 

Time  for  removal  of  building  after  rev- 
ocation of  parol  license. 

2  L.R.A.(N.S.)   1002. 
From  pnblic. 

Power  of  state  to  exact  licenses  and 
charge  therefor.  62  Am.  Dec.  331. 

License  or  regulation  of  business  as  sani- 
tary measure.  47  Am.  St.  Rep.  702. 

Constitutional  limitations  on  power  to 
impose  license  or  occupation  taxes. 

129  Am.  St  Rep.  249. 

Power  of  municipality  to  make  constitu- 
ent elements  or  operations  of  a  business 
independent  subjects  of  license  tax. 

5  L.R.A.(N.S.)    63  9. 

Requiring  license  for  sale  of  milk. 
1  L.R.A.(N.S.)  936;  27  L.R.A.(X.S.)   1151. 


Digitized  by 


Google 


632 


LIEN8,  L 


Validity  of  license  tax  on  vehicles  used 
in  business  for  which  general  occupation 
tax  required.  21  L.RJL(N.S.)   279. 

Applicability  of  ordinance  imposing  li- 
cense, to  vehicles  owned  by  nonresidents. 

23  L.R.A.(N.S.)   463. 

Constitutionality    of    statute    requiring 
plumbers  to  be  licensed. 
8  L.R.A.(N.S.)   1116;  27  L.R.A.(N.S.)  283. 

What  constitutes  plumbing  business  with- 
in license  statutes.        23  L.R.A.(N.S.)  677. 

Determining  character  or  standing  of  pro- 
fessional school  for  purposes  of  license 
statutes.  22  L.R.A.(N.S.)    735. 

Liability  for  privilege  tax  on  illegal  or 
illegally  conducted  business. 

22  L.R.A.(N.S.)   949. 

Proprietor  of  European  plan  hotel  as 
keeper  of  a  restaurant,  within  license  stat- 
ute or  ordinance.  17  L.R.A.(N.S.)  566. 

Validity  of  license  upon  business  of  lend- 
ing money  as  affected  by  amount  of  fee. 

26L.R.A.(N.S.)  583. 

Imposing  license  fee  on  telegraph  or  tele- 
phone company  for  use  of  highway. 

1  L.R.A.(N.S.)    681. 

License  fee  exacted  of  telegraph  and  tele- 
phone companies  as  excessive. 

27  L.R.A.(N.S.)   627. 

Grading  license  tax  according  to  volume 
of  business,  or  capital  employed. 

17  L.R.A.(N.S.)   898. 

Right  to  grade  license  tax  according  to 
number  of  animals  or  vehicles  emoloyed. 
12  L.R.A.(N.S.)  668. 

Discrimination  in  occupation  tax  based 
on  classification  of  municipalities. 

15  L,.R.A.(N.8.)   196. 

Discrimination  as  to  tax  or  license  fee 
on  different  vehicles  as  affecting  validity. 
16  L.R.A.(N.S.)   1035;  21  L.R.A.(N.S.)   83. 

Right  of  unlicensed  to  recover  for  serv- 
ices rendered  by  licensed  person. 

21  L.R.A.(N.S.)   170. 

Liability  of  agent  or  employee  in  case 
license  tax  not  paid  by  employer. 

12  L.R.A.(N.S.)   946. 

Right  to  revoke  license  from  public  with- 
out notice  or  hearing.    13  L.R.A.  (N.S.)  894. 

Expenditure  in  reliance  upon  license  from 
public,  as  preventing  revocation  in  interest 
of  public  health.  9  L.R.A.(N.S.)  733. 
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I.IEN8. 

I.  In  General. 
II.  For  Keeping  Animau. 
ITT.  Seed  Liex. 
IV.  Lien  for  Threshing. 
V.  Liens  of  Mechanics,  Laborers,  Ma- 
terialmen, ETC. 

a.  Who  it  Deemed  Owner. 

b.  The  Right;  When  Lien  Exists. 
e.  For  What  Work  and  Materials. 

d.  To  What  Property  Attaches. 

e.  Bow  Lost  or  Destroyed. 
i.  Enforcement;  Actions. 

1.  In  general. 

2.  Votice;   Claim;  Statement. 

a.  yecesaity. 


V.  f,  2— (continued.) 

6.  Suffioieney. 
c.  Time  of  Filinff. 

3.  Relief;  Judgment. 

4.  What    Passes   by   Sale  m 

Foreclosure. 
VI.  Pbiorttt  of  Various  Liehs. 
Vn.  Editobial  Notes. 

Payment  of  debt  as  condition  of  relief  from 
forfeited  lien,  see  Action  or  Suit,  7a. 

On  animal  as  an  estray,  see  Animals,  6. 

For  attorney's  fees,  see  Attorneys,  II.  d,  2. 

Creation  of,  by  delivery  of  warehouseman's 
receipt,  see  Bailment,  2. 

Creation-  of,  by  filing  of  petition  in  bank- 
ruptcy, see  Bankruptcy,  27. 

On  crop,  as  against  note  in  payment  of 
broker's  commissions,  see  Bills  and 
Notes,  37. 

Of  chattel  mortgage,  loss  or  waiver  of,  see 
Chattel  Mortgage,  VI. 

Of  foreign  corporations  for  work  in  manu- 
facturing water  tank,  see  Commerce,  6. 

Recovery  of  expenses  paid  to  secure  release 
of,  as  item  of  damages  for  conversion, 
see  Damages,  60. 

Admissibility  of  evidence  that  lienor  bad 
received  commissions  for  sale  of  min- 
ing stock,  see  Evidence,  653. 

On  crops,  sufficiency  of  evidence  of  waiver 
of,  see  Evidence,  927. 

Burden  of  proof  as  to,  see  Evidence,  n. 
J,  7. 

On  homestead,  see  Homestead,  III. 

Injunction  against  foreclosure  of,  see  In- 
junction, 44,  74. 

For  fine  and  costs  for  keeping  liquor  nui- 
sance, see  Appeal  and  Error,  1116;  In- 
toxicating Liquors,  55,  56. 

For  fine  and  costs,  validity  of  sale  for, 
see  Judicial  Sale,  5. 

Interest  of  purchaser  of  land  at  judicial 
sale  as,  see  Judicial  Sale,  22. 

Of  judgment,  see  Judgment,  III. 

For  rent,  see  Landlord  and  Tenant,  17,  18. 

Of  mortgage,  see  Mortgage. 

Of  copartner,  see  Partnership,  15.  • 

Complaint  in  action  on,  see  Pleading,  III. 
b,  7. 

Right  to  receiver,  pendente  lite,  to  pre- 
serve lien,  see  Receivers,  1.  2. 

Of  seller  of  personalty,  see  Saie,  48,  49. 

Repeal  of  statute  as  to  foreclosure  of,  see 
Statutes,   106. 

Of  taxes,  see  Taxes,  VI. 

Of  warehouseman,  see  Warehousemen,  2. 

See  also  Attachment,  18. 


L  In  General. 

1.  The  vendor,  under  an  executory  con- 
tract for  the  sale  of  land,  who  is  not  and 
never  has  been  in  possession  thereof,  has 
no  lien  upon  the  crops  as  security  for  the 
value  of  the  use  and  occupation,  where  the 
contract  created  no  such  lien  and  he  stood 
by  and  saw  the  vendee  raise  and  sever  the 
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crops  without  objection.  Golden  Valley 
Land  &  Cattle  Co.  v.  Johnstone,  —  N.  D. 
—,  128  N.  W.  691. 


II.  Fob  Keepino  Anihau. 

2.  If  the  person  taking  up  an  eatray  fails 
to  observe  all  the  requirements  of  the  estray 
law,  be  is  in  the  position  of  a  mere  tres- 
passer, and  can  claim  no  lien  for  compen- 
sation. Mills  V.  Fortune,  14  N.  D.  460, 
i05  ^.  W.  235. 

3.  If  the  person  holding  an  estray  re- 
fuses to  surrender  it  unless  the  claimant 
furnishes  other  evidence  of  ownership  than 
that  prescribed  by  14.  D.  Rev.  Codes  1899, 
$  1576,  such  denial  of  the  claimant's  right 
works  a  forfeiture  of  the  estray  lien,  if 
the  claimant  is  in  fact  the  owner.  Mills 
▼.  Fortune,  14  N.  D.  460,  106  N.  W.  236. 


ni.  Seed  LiKir. 

As  evidence,  see  Evidence.  326. 
Direction    ot    verdict   on   question   of,    see 
Trial,  266. 

4.  The  validity  of  a  seed  lien  properly 
flled  with  tlie  register  of  deeds  is  not  af- 
fected by  his  mistake  in  failing  to  prop- 
erly index  such  liens.  Schouweiler  v.  Mc- 
Caull,  18  S.  V.  70,  99  N.  W.  95. 

6.  A  seed  lien  stating  the  amount  of 
seed  furnished  tor  the  whole  property,  al- 
though the  seed  is  sown  on  two  tracts  ot 
land,  is  sufficient,  under  S.  D.  Code  Civ. 
Proc.  ^  731,  providing  that  any  person 
furnishing  grain  to  be  planted  on  any  land 
shall  have  a  Hen  upon  the  crop  produced 
from  such  seed,  and  §  733,  requiring 
such  person  to  make  a  statement  of  the 
seed  furnished,  to  whom  furnished,  and  a 
description  of  the  land  upon  which  it  is 
sown.  Schouweiler  v.  McCaull,  18  S.  D. 
70,  99  N.  W.  95. 

6.  Under  the  seed  lien  statute  N.  D.  Rev. 
Codes  1905,  §§  6271,  6272,  a  person  who 
in  good  faith  furnishes  seed  grain  to  an- 
other is  entitled  to  a  lien  for  the  entire 
purchase  price  of  such  seed  upon  the  crop 
produced  therefrom,  whether  all  of  such 
seed  is  sown  or  not.  Schlosser  v.  Moores, 
16  N.  D.  185,  112  N.  W.  78. 

7.  Under  a  divisible  contract  for  the  sale 
of  seed  grain,  where  plaintiff  flled  one  lien 
statement  for  the  total  purchase  price, 
claiming  a  lien  indiscriminately  upon  the 
crops  produced  from  such  seed  for  the  en- 
tire '  amount  due  him  under  the  contract, 
but  stating  the  number  of  bushels  of  each 
kind  of  grain  and  the  price  per  bushel,  the 
plaintiff's  lien  was  a  divisible  one,  and 
should  be  construed  as  two,  upon  each  kind 
for  that  kind  of  seed  furnished.  Schlosser 
T.  Moores,  16  N.  D.  186,  112  N.  W.  78. 


IV.  LiEK    FOB    THBXSHINCL 

Due  process  of  law  as  to,  see  Constitutional 
Law,  65. 

Impairment  of  contract  obligations  by  pro- 
visions as  to,  see  Contracts,  197. 

When  buyer  of  grain  is  chargeable  with 
notice  of  lien,  see  Notice,  4. 

Sufi&!iency  of  complaint  on,  see  Pleading, 
184. 

Right  of  lienor  to  maintain  trover  against 
purchaser  of  grain,  see  IVover  and  Con- 
version, 2. 

Demand  as  prerequisite  to  action  for  con- 
version against  purchaser,  see  Trover 
and  Conversion,  17. 

8.  A  thresher's  lien  being  purely  of  stat- 
utory creation,  one  who  would  avail  him- 
self of  it  must  comply  with  all  the  require- 
ments of  tne  statute  creating  it.  Moher  t. 
Rasmusson,  12  N.  D.  71,  95  N.  W.  152. 

9.  N,  D.  Rev.  Civ.  Code  1899,  chap.  83, 
gives  to  threshers  of  grain  an  enforceable 
lien  thereon  upon  filing  a  statement  there- 
for within  thirty  days  from  the  threshing 
and  such  lien  exists  from  the  commence- 
ment ot  the  threshing.  Mitchell  v.  Monarch 
Elevator  Co.  16  N.  D.  495,  107  N.  W.  1085, 
11  A.  ft  £.  Ann.  Cas.  1001. 

10.  A  thresher  is  entitled  to  a  lien  on 
all  the  grain  threshed  for  threshing  any 
particular  kind  of  grain,  when  done  under 
the  same  contract,  and  such  lien  is  en- 
forceable between  the  parties.  Mitchell  v. 
.vlonarch  Elevator  Co.  15  N.  D.  495,  107 
M.  W.  1085,  11  A.  4  E.  Ann.  Cas.  1001. 

11.  In  an  action  for  the  conversion  of 
wheat  by  a  purchaser,  it  was  no  defense  to 
the  action  that  the  plaintiff,  who  claimed  a 
thresher's  lien  on  the  wheat,  had  filed  a 
thresher's  bond  required  by  statute,  which 
was  irregular  in  form,  such  bond  not  being 
required  to  be  filed  in  order  to  impart 
notice  but  only  as  an  indemnity.  Hahn  v. 
Sleepy  Eye  Mill.  Co.  21  S.  D.  324,  112  N. 
vV.  843. 

Statement  of  lien. 
See  also  supra,  9. 

12.  A  statement  for  a  thresher's  lien 
must  contain  everything  required  by  the 
statute  to  be  stated  therein,  and  nothing 
more.  Mitchell  v.  Monarch  Elevator  Co. 
15  N.  D.  495,  107  N.  W.  1085,  11  A.  &  E. 
Ann.  Cas.  1001. 

13.  A  statement  for  a  thresher's  lien 
pursuant  to  N.  D.  Rev.  Civ.  Code  1899, 
chap.  83,  which  requires  the  statement  to 
show  the  amount  and  quantity  of  grain 
threshed,  need  not  state  the  number  of 
bushels  of  each  kind  of  grain  threshed, 
when  the  total  amount  of  the  lien  appears 
from  the  statement.  Mitchell  v.  Monarch 
Elevator  Co.  15  N.  D.  495,  107  N.  W.  1085, 
11  A.  &  E.  Ann.  Cas.  1001. 

14.  Where  the  statement  of  a  thresher's 
lien  states  specifically  that  the  grain  was 
threshed  on  land  specifically  described, 
gives  the  number  of  bushels  threshed  and 
the  sum  paid  on  the  bill,  and  then  states 
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"for  which  affiant  claims  a  lien  upon  said 
grain  grown  upon  the  above  land,"  the  de- 
scription of  the  land  on  which  the  grain 
was  grown  is  sufficient.  Mitchell  y.  Mon- 
arch Elevator  Co.  15  W.  D.  496,  107  N.  W. 
1085,  11  A.  &  E.  Ann.  Cas.  1001. 

15.  Since  N.  D.  Rev.  Codes  1899,  §  4824, 
requires  a  lien  claimant,  as  a  condition 
prerequisite  to  perpetuating  his  lien,  to  file 
a  statement  in  the  office  ot  the  register  of 
deeds  showing,  among  other  things,  "the 
amount  and  quantity  of  grain  threshed," 
in  an  action  to  foreclose  an  alleged  thresh- 
er's lien,  the  omission  of  the  lien  claimant 
to  set  forth  in  the  statement  filed  by  him 
the  quantity  of  grain  threshed  by  him  for 
defendant  was  fatal  to  his  lien,  and  the 
trial  court  erred  in  directing  a  foreclosure 
of  the  same.  Moher  t.  Kasmusson,  12  N. 
D.   71,  95   N.  W.   162. 

16.  Where  grain  upon  which  a  thresher's 
lien,  under  chapter  83  of  the  Civil  Code 
(N.  D.  Rev.  Codes  1899,  §§  4823-4825),  is 
claimed,  was  grown  on  land  situated  in 
two  counties,  the  lien  statement  should  be 
executed  in  duplicate  and  filed  in  both 
counties.  Gorthy  v.  Jarvis,  15  N.  D.  609, 
108  N.  W.  39. 

17.'  A  person  purchasing  grain  during 
thirty  days  after  its  threshing  in  the  regu- 
lar course  of  business  is  not  an  innocent 
purchaser  thereof,  although  the  statement 
for  a  thresher's  lien  was  not  filed  when  the 
purchase  was  made.  Mitchell  v.  Monarch 
Elevator  Co.  15  N.  D.  495,  107  N.  W.  1085, 
11  A.  &  E.  Ann.  Cas.  1001. 
WalTer. 

Permitting  amendment  of  answer  to  show, 
see  Pleading,  120. 

18.  The  filing  of  a  thresher's  lien  is  not 
the  institution  of  an  action,  and  a  lienor 
may  abandon  the  same  aud  bring  a  com- 
mon-law action  to  recover  the  amount 
•  claimed,  thereby,  in  effect,  waiving  his 
claim  tor  a  lien.  Brown  v.  Smith,  —  S. 
O.  — ,  123  N.  W.  689. 


V.  Liens   of   Mechanics,   Labobebs,   Ma- 

TEBIALUEN,    ETC. 

Contract  for  purchase  of  lien,  see  Contracts, 
15. 

Right  to  interest  on  lien,  see  Interest,  3. 

Sufficiency  of  complaint  in  action  for  pen- 
alty for  failure  to  discharge,  see  Plead- 
ing, 230-238. 

Liberal  construction  of  mechanics'  lien  law, 
see  Statutes,  89. 

a.  Who  is  Deemed  Owner. 

19.  Under  the  provision  of  the  mechanic's 
lien  law  the  "owner"  of  real  estate  on  whose 
interest  a  mechanic's  lien  will  attach  is 
the  person  for  whose  immediate  use  and 
benefit  the  building,  erection,  or  improve- 
ment is  made.  Johnson  v.  Soliday,  —  N. 
D.  — ,  126  N.  W.  99. 

20.  The  vendee  in  a  contract  for  the  sale 
of  land  under  the  crop  payment  plan,   is 


deemed  the  owner  of  the  land  within  the 
meaning  of  the  mechanic's  lien  law,  N.  D. 
Rev.  Codes  1905,  §§  6237-6248.  Saizer 
Lumber  Co.  v.  Claflin,  16  N.  D.  601,  113  N. 
W.   1036. 

21.  One  who  has  paid  the  consideration 
for  real  property,  which  for  convenience 
he  has  deeded  to  a  third  person,  is  the 
"owner"  of  such  property,  within  the  pro- 
vision of  S.  D.  Code  Civ.  Proc.  §  696,  giv- 
ing every  mechanic  or  other  person  who 
shall  do  any  labor  upon  or  furnish  any  ma- 
terial for  any  building  by  virtue  of  any 
contract  with  the  "owner,"  a  lien  therefor. 
J.  F.  Anderson  Lumber  Co.  v.  Spears,  ^ 
S.  D.  — ,  127  N.  W.  643. 

b.  The  Right;  When  Lien  Exists. 

Right    of    foreign    corporation    to    enforce 

lien,  see  Corporations,  63. 
Sufficiency  of  evidence  of  ownership  of  land 

on  which  lien  is  claimed,  see  Evidence, 

941,  944. 
Right  to  lien  on  homestead,  see  Homestead, 

31,  32. 
Sufficiency  of  allegation  as  to,  see  Pleading, 

181,  182. 
Right   to,    as    against   lien    for   taxes,   see 

Taxes,  234. 

22.  A  subcontractor  who  seeks  to  avail 
himself  ot  the  mechanic's  lien  law,  must 
bring  himself  fairly  within  its  provisionu. 
North  Dakota  Lumber  Co.  v.  Bulger,  —  N. 
JJ.  — ,  125  M.  W.  883. 

23.  Une  seeking  to  avail  himself  of  the 
benefits  of  a  mechanic's  lien  must  show  a 
substantial  compliance  with  every  statutory 
requirement.  Stoltze  v.  Hurd,  —  N.  D. 
—,  30  L.R.A.(N.S.)    1219,   128  N.  W.  305. 

24.  Under  the  Mechanics'  Lien  Law  (N. 
D.  Rev.  Codes  1905,  c.  79)  a  subcontractor 
is  entitled  to  a  direct  lien  for  work  or  ma- 
terials without  regard  to  the  state  of  the 
accounts  on  the  principal  contract,  or  of 
the  amount  due  or  unpaid  thereon.  Lang- 
worthy  Lumber  Co.  v.  Hunt,  —  N.  D.  — , 
122  M.  W.  865. 

25.  Subcontractors  are  entitled  to  a  di- 
rect lien  for  work  done  or  materials  fur- 
nished under  contract  between  contractors 
and  the  owner  of  the  land  or  building,  un- 
der Rev.  Codes  1899,  §  4788.  Robertaon 
Lumber  Co.  v.  SUte  Bank,  14  N.  D.  611, 
105  N.  W.  719. 

26.  The  fact  that  the  vendor  in  a  con- 
tract for  the  sale  of  land  under  crop  pay- 
ment plan  terminated  the  contract  after 
an  action  to  foreclose  a  mechanic's  lien 
haa  been  commenced  under  an  arrange- 
ment with  the  vendee  does  not  affect  the 
lien,  as  the  right  to  such  lien  must  be  de- 
termined as  of  the  date  of  furnishing  the 
materials.  Saizer  Lumber  Co.  v.  Claflin, 
16  N.  D.  601,  113  N.  W.  1036. 

27.  The  furnishing  of  material  under  a 
contract  with  a  person  not  an  agent  of  the 
owner  at  the  time  the  contract  was  made, 
does  not  give  the  materialman  a  lien  upon 

'  the  owner's  property.    H.  C.  Behrens  Lum- 
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ber  Co.  v.  L«ger,  —  8.  D.  — ,  126  N.  W. 
574. 

28.  The  Supreme  Court,  taking  judicial 
notice  ot  the  liistory  of  the  mechanic's  lien 
laws,  and  also  of -the  fact  that  prior  to  the 
adoption  of  the  Code  of  1903  a  commis- 
sion was  appointed  who  prepared  the  pres- 
ent Code,  and  that  as  so  prepared  it  was 
adopted  as  a  whole,  are  bound  to  presume 
that  it  was  not  the  intention  of  the  legis- 
lators to  do  away  with  the  right  to  an  ab- 
solute lien  on  the  part  of  subcontractors; 
consequently  there  is  no  conflict  between 
S.  D.  Code  Civ.  Proc.  §  697,  providing  that 
every  subcontractor  wishing  to  avail  him- 
self of  the  benefits  of  the  chapter  relating 
to  mechanic's  liens  shall,  within  four 
months  after  the  materials  shall  have  been 
furnished  or  labor  performed,  file  with  the 
clerk  of  the  circuit  court  of  the  county  or 
judicial  subdivision  in  which  the  building, 
erection  or  other  improvement  to  be  charged 
with  the  lien  is  situated  a  just  and  true 
account  of  the  demand  due  him  after  al- 
lowing all  credits  and  containing  a  cor- 
rect description  of  the  property  so  charged; 
and  §  699,  providing  that  every  subcon- 
tractor mav  at  any  time  within  four  months 
after  his  labor  is  performed  or  materials 
furnished,  make  a  statement  thereof  in 
writing,  supported  by  affidavit  that  the 
same  is  just  and  true,  and  file  the  same 
with  the  clerk  of  the  circuit  court  of  the 
proper  county,  etc.,  and  give  notice  there- 
of, with  a  copy  of  such  statement  to  the 
owner  and  to  the  contractor;  and  from 
and  after  the  service  of  such  notice  his  lien 
therefor  shall  have  the  same  force  and  ef- 
fect as  a  lien  by  the  contractor,  but  shall 
be  enforced  against  the  property  only  to 
the  extent  of  the  balance  due  to  the  con- 
tractor; such  later  section  being  explained 
by  §§  700-702,  providing  for  the  settlement 
of  the  account,  the  service  of  the  notice 
and  the  withholding  of  moneys  from  the 
contractor.  Bruce-Edgerton  Lumber  Co.  v. 
Masonic  Bldg.  Abso.  —  S.  D.  — ,  128  N. 
VV.  263. 

29.  One  who  has  furnished  material  un- 
der an  entire  contract  for  a  double  build- 
ing being  erected  on  adjoining  lots  owned 
in  severalty,  under  a  single  joint  contract 
with  the  owners  thereof,  is  not  entitled  to 
a  separate  lien  against  one  lot  and  the 
part  of  the  building  standing  thereon,  un- 
4ler  a  statute  providing  that,  if  labor  is 
<lone  or  materials  furnished  under  a  single 
contract  for  several  buildings  upon  separate 
lots,  the  person  furnishing  the  same  shall 
be  entitled  to  a  lien  therefor  upon  all  such 
buildings  and  the  lots  upon  which  they  are 
situated,  and  it  is  immaterial  that  the  ma- 
terialman, at  the  request  of  the  builder  and 
the  owner  of  the  lot  against  which  a  lien 
is  not  sought  to  be  enforced,  and  for  a 
valuable  consideration,  attempted  to  waive 
his  lien  on  such  lot,  where  it  is  alleged  that 
other  defendants,  not  parties  to  such  agree- 
ment, claim  an  interest  in  the  property. 
Stoltze  v.  Hurd,  —  N.  D.  — ,  30  L.R.A. 
<N.S.)   1219,  128  N.  W.  115. 


Contraet   with    owner's   Imabaadt 

Right  to  personal  judgment  against  wife, 

see    Judgment,    31. 
See   also   infra,   60. 

30.  One  who  makes  a  contract  with  a 
husband  for  the  construction  of  a  house 
on  property,  the  title  to  which  is  in  the 
wife,  without  any  express  or  implied  con- 
tract with  the  wife,  is  not  as  against  the 
wife  entitled  to  a  mechanic's  lien  on  the 
property,  it  appearing  that  he  constructed 
the  house  relying  in  no  manner  on  the 
property  as  security  but  on  the  personal 
responsibility  of  the  husband  and  on  col- 
lateral security  to  be  put  up  by  him. 
Fritschel  v.  Grosshauser,  —  S.  D.  — ,  123 
N.  W.   698. 

31.  Where  a  husband,  without  the  con- 
sent and  against  the  protests  of  the  wife, 
contracts  for  and  purchases  material  to 
paint  a  dwelling  house  on  land  owned  by 
the  wife,  who,  having  no  knowledge  of 
where  he  purchased  the  materials,  did  not 
give  notice  of  ber  objection  to  the  improve- 
ments on  the  dwelling  house  to  the  party 
who  furnished  said  materials,  the  ma- 
terialman, under  evidence  that  wife  had 
never  consented,  and  the  person  selling  the 
paint  had  furnished  the  husband  paint  be- 
fore upon  his  own  account,  he  being  finan- 
cially able  to  pay  for  it.  acquires  no  lien 
under  N.  D.  Rev.  Codes  of  1905,  §  6237,  for 
the  materials  furnished.  Christianson  v. 
Hughes,  18  N.  D.  282,  122  N.  VV.  384. 

Contract  wltb  pnrohasers. 

32.  A  mechanic's  lien  will  not  attach 
to  the  interest  of  a  vendor  under  an  execu- 
tory contract  of  sale  where  the  vendee  is  in 
possession,  and  makes  improvements  by 
erecting  'juildings  on  the  real  estate  cov- 
ered by  such  executory  contract.  John- 
son v.  Soliday,  — N.  D.  — ,  126  N.  W.  99. 

33.  Where  the  vendee  in  an  executory 
contract  for  the  purchase  of  real  estate 
is  in  possession  and  erects  buildings  there- 
on, in  which  the  vendor  has  no  interest  ex- 
cept by  reason  of  his  holding  the  l^al 
title  as  security  for  the  purchase  price, 
and  when  such  vendor  is  not  a  party  to  the 
purchase  of  the  material  or  the  construc- 
tion of  the  improvements,  the  question  of 
his  knowledge  of  or  consent  to  the  furnish- 
ing of  material  or  the  making  of  the  im- 
provements is  immaterial.  Johnson  v.  Soli- 
day,  —  N.  D.  — ,  126  N.  W.  99. 

c.  For  What   Work   and   Materials. 

34.  A  materialman  furnishing  lumber  to 
the  occupant  of  land  which  is  used  for  the 
erection  of  a  building  on  such  land,  which 
is  held  by  such  occupant  as  vendee  under 
a  contract  for  the  purchase  of  the  same 
under  the  crop  payment  plan,  is  entitled 
to  a  lien  on  such  building  and  the  vendee's 
interest  in  the  land,  when  he  has  complied 
with  the  statutory  requirements  as  to  the 
filing  of  a  claim  for  such  lien.  Salzer  Lum- 
ber Co.  v.  Claflin,  16  N.  D.  601,  113  N. 
VV.  1036. 
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35.  A  woman  employed  in  ordinary 
housework  upon  a  farm,  and  wlio  assista  in 
oooking  meals  for  laborers  doing  the  farm 
work,  IS  not  a  "farm  laborer"  within  the 
meaning  of  a  statute  giving  a  lien  upon 
crops  for  the  wages  of  farm  laborers,  smoe 
the  legislative  intent  was  to  secure  only 
those  persons  whose  work  is  directly  con- 
nected with  the  raising  of  the  crops.  Lowe 
T.   Abrabamson,   18   N.  D.   182,   19  L.R.A. 

(N.S.)    1039,   119  N.  W.  241. 
SerHoea  of  aroUteot. 

36.  Services  rendered  in  surveying  and 
marking  the  site  for  a  building,  and  draw- 
ing a  contract  for  construction  of  the  build- 
ing are  not  labor  for  which  a  mechanic's 
lien  may  be  claimed.  Buckingham  v. 
Flummerfelt,  16  N.  D.  112,  106  N.  W.  403. 

37.  An  architect  is  not  entitled  to  a  me- 
chanic's lien  for  services  in  preparing  plans 
and  specifications  for  a  contemplated  build- 
ing upon  the  building  actually  constructed 
on  a  different  plan  after  the  first  plans 
for  which  the  lien  is  claimed  had  been  aban- 
doned. Buckingham  v.  Flummerfelt,  IS  N. 
D.  112,  106  N.  W.  403. 

38.  If  an  architect  not  only  draws  the 
plans,  but  also  superintends  the  construc- 
tion of  the  building  under  a  contract  with 
the  owner,  he  is  entitled  to  a  mechanic's 
lien,  and  this  under  statutes  which  merely 
give  such  lien  in  general  terms  for  work 
and  labor  furnished  in  the  erection  of  a 
building.  Friedlander  v.  Taintor,  14  N.  D. 
393,  116  Am.  St.  Rep.  697,  104  N.  W.  527, 
9  A.  &  E.  Ann.  Cas.  96. 

SerHees  oC  mine  ■nperintendeiat. 

39.  A  superintendent  of  a  mine  who  had 
personal  supervision  of  the  mine,  and  who 
was  required  by  his  duties  to  perform  man- 
ual labor  around  the  mine,  is  entitled  to  a 
miner's  line  under  S.  D.  Pol.  Code,  S  2573, 
for  the  whole  of  his  service  and  not  for 
manual  labor  alone.  Hahn  v.  Anaconda 
Gold  Min.  Co.  —  S.  D.  — ,  128  N.  W,  128. 

40.  A  superintendent  of  a  mine  who  had 
personal  supervision  of  the  mine,  and  who 
was  required  by  his  duties  to  perform  man- 
ual labor  around  the  mine,  is  entitled  to  a 
miner's  lien  under  S.  D.  Pol.  Code,  §  2573, 
for  the  value  of  his  services,  although  he 
is  a  stockholder  and  director  of  the  com- 
panv  owning  the  mine.  Hahn  v.  Anaconda 
Gol'd  Min.  Co.  —  S.  D.  — ,  128  N.  W.  128. 

41.  A  superintendent  of  a  mine  who  had 
personal  supervision  of  the  mine,  and  who 
was  rei^ired  by  his  duties  to  perform 
manual  labor  around  the  mine,  is  entitled 
to  a  miner's  lien  under  S.  D.  Pol.  Code,  § 
2573,  giving  a  first  lien  to  any  person  who 
at  the  request  of  the  owner  shall  perform 
any  labor,  upon  said  mine.  Hahn  v.  Ana- 
conda Gold  Min.  Co.  —  S.  D.  — ,  128  N.  W. 
128. 

Drilling;  artesian  ^rell. 

42.  The  drilling  of  an  artesian  well  is 
within  the  meaning  of  a  statute  giving  a 
lien  for  labor  upon  any  building,  or  "other 
improvements  upon  land."  Rolewitch  v. 
Harrington,  20  S.  D.  375,  0  L.R.A.(N.S.) 
650,  107  N.  W.  207. 


d.  To  What  Property  Attaches. 

43.  One  who  contracts  to  cut,  bale  and 
deliver  hay  is,  under  S.  D.  Rev.  Civ.  Code, 
§  2153,  entitled  to  a  special -lien  on  the  un- 
delivered hay  which  has  lieen  cut  and  baled, 
for  the  compensation  due  him  for  the  work 
performed,  where,  as  between  the  parties, 
he  is  in  possession  thereof.  Woodford  v. 
Kelley,  18  S.  D.  615,  101  N.  W.  1069. 

44.  No  mechanic's  lien  can  attach  to 
land  or  to  a  building  thereon  unless  the 
owner  of  the  building  has  some  interest 
or  estate  in  the  land  out  of  which  the  lien 
can  be  enforced,  and  such  building  cannot 
be  sold  separately  from  the  land  to  satisfy 
the  lien,  except  in  cases  of  leasehold  in- 
terests that  have  been  forfeited  or  of  en- 
cumbrances on  the  land  when  the  materials 
are  furnished.  Green  v.  Tenold,  14  N.  D. 
46,  116  Am.  St.  Rep.  638,  103  N.  W.  398. 

46.  A  mechanic's  lien  attaches  to  botii 
realty  and  the  building  erected  thereon,  in 
preference  to  a  deed  tnereto  executed  sub- 
sequent to  the  commencement  of  the  build- 
ing, though  the  materials  for  which  the 
lien  is  claimed  were  furnished  after  the 
deed  was  given,  under  8.  D.  Code,  Civ.  Proc. 
§§  70S,  707,  providing  that  liens  shall  at- 
tach to  both  realty  and  the  building  for 
which  the  materials  were  furnished,  and 
have  priority  over  liens  and  incumbrances 
subsequent  to  the  commencement  of  the 
building  for  which  the  lien  is  claimed.  H. 
C.  Behrens  Lumber  Co.  v.  Lager,  ^  S.  D. 
— ,  128  N.  W.  698. 

46.  The  property  of  a  corporation  organ- 
ized under  N.  D.  Laws  1897,  chap.  101,  p. 
159,  authorizing  three  or  more  members  of 
the  national  guard  to  incorporate  for  the 
purpose  of  erecting  an  armory  building,  is 
subject  to  the  operation  of  the  mechanics' 
lien  law.  Arrison  v.  Company  D.  North 
Dakota  Nat.  Guard,  12  N.  D.  554,  98  N. 
W.  83,  1  A.  &  E.  Ann.  Cas.  368. 

[Cited  in  note  in  20  L.R.A.(N.S.)    262, 
on  mechanics'  lien  on  public  buildings.] 
Pnblio  land. 

Title  of  statute  as  to,  see  Statutes,  41. 
Special  legislation  as  to,  see  Statutes,  49. 

47.  Land  held  under  the  United  States 
homestead  laws  prior  to  the  issuance  of 
patent  is  exempt  from  mechanics'  liens 
based  on  contracts  made  while  the  titl^re- 
mains  in  the  United  States.  Green  v.  Ten- 
old,  14  N.  D.  46,  116  Am.  St.  Rep.  638,  103 
N.  W.  398. 

e.  Bou>  Loat  or  Destroyed. 

Waiver  of  thresher's  (ien,  see  supra,  18. 
Removal  of  forfeited  lien  as  cloud  on  title. 

see    Cloud    on    Title,    8. 
Sufiiciency   of  tender  to   destroy  lien,  see 

Tender,  3. 

48.  Recovery  of  a  judgment  against  the 
debtor  in  a  suit  at  law  does  not  waive  the 
right  to  a  lien,  nor  bar  an  equitable  ac- 
tion to  enforce  the  same.  Erickson  v.  Russ, 
—  N.  D.  — ,  — L.R.A.(N.S.)  — ,  129  N.  W. 
1025. 
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49.  A  inaterialm»n  is  not  entitled  to  a 
lien  for  glass  furnished  the  contractor  for 
use  in  a  building  if  it  was  broken  before 
any  attempt  'was  made  to  dse  it  in  the 
building,  so  that  it  became  worthless, 
where,  under  the  statute,  the  lien  depends 
not  upon  the  owner's  contract,  but  upon 
the  incorporation  in  the  building  of  the 
material  for  which  the  lien  is  claimed. 
Pittsburgh  Plate  Glass  Co.  v.  Leary,  —  S. 
D.  — ,  31  L.R.A.(N.S.)  746,  126  N.  W.  271. 

60.  A  tender  of  the  amount  due  upon  a 
claim  for  which  a  mechanics'  lien  has  been 
filed  stops  the  running  of  interest  and  ex- 
tinguishes the  lien,  although  a  condition 
is  annexed  so  that  the  title  to  the  money 
is  not  transferred  to  the  creditor,  where  the 
statute  provides  that  an  offer  of  payment 
duly  made,  though  the  title  is  not  trans- 
ferred to  the  creditor,  has  the  same  effect 
as  performance.  Pittsburgh  Plate  Glass 
Co.  V.  Leary,  —  S.  D.  — ,  31  L.R.A.(N.S.) 
746,  126  N.  W.  271. 

61.  The  right  to  a  mechanics'  lien  for  la- 
bor performed  is  not  waived  by  an  alter- 
native provision  in  the  contract  to  take  a 
mortgage  to  secure  the  contract  price  if 
the  property  owner  refuses  to  execute  it. 
Kolewitch  v.  Harrington,  20  S.  D.  375,  6 
L.R.A.{N.S.)  650,  107  N.  W.  207. 

62.  A  contractor  who  constructs  a  dwell- 
ing house  is  not  entitled  to  a  mechanic's 
lien  thereon  where  prior  to  the  filing  of 
such  lien  he  accepts  collateral  security  for 
the  payment  of  the  contract  price.  Frit- 
schel  V.  Grosshauser,  —  S.  D.  — ,  123  N. 
W.  698. 

By  payment  to  prinoipsl  oontraotor. 
See  also  supra,  24. 

63.  Payment  of  the  full  sum  due  on  a 
contract  by  the  owner  of  a  building  to  the 
contractor  after  90  day's  from  the  time  the 
last  materials  were  furnished,  and  before 
the  lien  of  a  subcontractor  was  filed,  ex- 
empts the  building  and  land  from  a  lien 
filed  after  such  payment  was  made,  al- 
though the  owner  does  not  show  that  pay- 
ment was  altogether  made  after  the  90 
days  had  expired  and  before  the  lien  was 
filed.  The  fact  that  some  payments  were 
made  before  the  90  days  had  expired  did 
not  prejudice  the  subcontractor,  as  the 
lasjT  payment  made  was  more  than  sufficient 
to  protect  it  if  the  lien  had  been  filed  in 
time.  First  Nat.  Bank  v.  Warner,  17  N. 
D.  76,  114  N.  W.  1085,  17  A.  4  E.  Ann. 
Caa.  213. 

f.  Enforcement;  Aoiiont. 

1.  In   General. 

Joinder  of  action   for  forfeited  lien  with 

action  for  penalty,  see  Action  or  Suit, 

37. 
Parties  in  action  to  enforce,  see  Action  or 

Suit,  62. 
Burden   of   proving   right  to  recover,  see 

Evidence,   214. 
Opinion  evidence  in  action  to  foreclose  lien, 

see  Evidence,  491. 


Sufficiency  of  complaint,  see  Pleading,  180- 

183. 
Disposal  of  issues,  see  Trial,  51. 
Findings    in    action    to    enforce    lien,    see 

Trial,   471,   472. 

54.  The  remedy  for  the  enforcement  of  a 
mechanic's  lien  by  foreclosure  as  pre- 
scribed by  N.  D.  Rev.  Codes  1905,  §  6245, 
is  not  governed  by  §  7481,  relating  to  fore- 
closure of  real  estate  mortgages.  Erick- 
son  V.  Russ,  —  N.  D.  — ,  — L.R.A.(N.S.) 
— ,   129  N.  W.  1025. 

55.  In  the  absence  of  statutory  require- 
ment, the  lienor  is  not  required  to  ex- 
haust his  remedy  at  law  before  resorting 
to  the  security  of  his  lien.  Erickson  v. 
Russ,  —  N.  D.  — ,  —  L.R.A.(N.S.)  — , 
129  N.  W.  1026. 

66.  A  person  who  purchases  premises 
upon  which  there  is  a  valid  mechanic's  lien 
cannot  compel  the  lienor  to  exhaust  his 
legal  remedies  against  the  original  debtor 
before  resorting  to  the  security  of  his  lien. 
Erickson  v.  Russ,  —  N.  D.  — ,  129  N.  W. 
1026. 

2.  Notice;  Claim;  Statement. 

a.  Neceasity, 

Sufficiency    of    allegation  of    notice,    see 
Pleading,  183. 

57.  Mere  personal  knowledge  that  * 
particular  person  is  furnishing  material  to 
the  contractor  does  not  supply  statutory 
notice  to  the  owner  upon  which  a  mechan- 
ic's lien  may  be  predicated.  North  Dakota 
Lumber  Co.  v.  Bulger,  —  N,  D.  — ,  125  N. 
W.  883. 

68.  Full  and  actual  knowledge  and  con- 
sent that  materialman  shall  supply  a  con- 
tractor does  not  create  a  contractual  rela- 
tion between  the  owner  and  the  material- 
man such  as  will  relieve  the  latter  from 
the  necessity  of  statutory  notice  to  sup- 
port a  mechanic's  lien.  North  Dakota 
Lumber  Co.  v.  Bulger,  —  N.  D.  — >  126 
N.  W.  883. 

h.  Sufficiency. 

Statement  for  thresher's  lien,   see  supra, 
12-16. 

59.  Notice  by  registered  mail  is  abso- 
lutely indispensable  to  the  obtaining  of  a 
lien  under  N.  D.  Rev.  Codes,  1906  §  6237, 
by  the  furnisher  of  materials,  machinery  or 
fixtures.  North  Dakota  Lumber  Co.  v. 
Bulger,  —  N.  D.  — ,  125  N.  W.  883. 

60.  The  trial  court  in  an  action  to  fore- 
close a  mechanic's  lien  did  not  err  in  ren- 
dering a  personal  judgment  against  the 
landowner  in  favor  of  one  of  the  defend- 
ants, also  a  lienholder,  where  the  contract 
under  which  the  materials  were  furnished 
was  made  with  the  owner's  husband,  act- 
ing as  her  agent,  and  they  were  not  fur- 
nished upon  the  credit  of  the  husband  alone, 
although  the  lien  statement  filed  referred 
to  the  husband  as  the  owner  of  the  land. 
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since  the  name  of  the  land-owner  is  not 
required  by  S.  D.  Rev.  Code,  Civ.  Proc.  § 
703.  H.  C.  Behrens  Lumber  Co.  t.  Lager, 
—  S.  D.  — ,  128  N.  W.  698. 

c.  Time  of  Filing. 

Time  for  filing  threslier's  lien,  see  supra,  9. 
See  also  supra,  28. 

61.  In  the  case  of  an  abandonment  of  a 
principal  contract,  a  subcontractor's  no- 
tice to  the  owner,  before  the  owner  under- 
takes to  complete  the  building  himself, 
claiming  a  lien  for  materials  is  in  time. 
Langworthy  Lumber  Co.  v.  Hunt,  —  N.  D. 
— ,  122  N.  W.  865. 

62.  The  abandonment  of  a  principal  con- 
tract for  a  building  is  not  a  completion 
thereof  within  the  provision  of  the  Me- 
chanics' Lien  Law  (N.  D.  Rev.  Codes  1905, 
c.  79)  requiring  the  subcontractor  who 
claims  a  lien  to  give  notice  "previous  to 
completion"  that  he  claims  a  lien.  Lang- 
worthy  Lumber  Co.  v.  Hunt,  —  N.  D.  — , 
122  N.  W.  865. 

63.  Under  the  Mechanics'  Lien  Law  (N. 
D.  Rev.  Codes  1905,  c.  79)  the  owner  who 
pays  a  principal  contractor  within  the 
ninety  days  allowed  for  the  perfecting  of 
subcontractors'  liens,  does  so  at  his  own 
risk.  Langworthy  Lumber  Co.  v.  Hunt,  — 
K.  D.  — ,  122  N.  W.  865. 

64.  If  the  claim  or  demand  for  a  lien 
be  not  filed  within  ninety  days,  but  is 
filed  after  said  time,  the  lien  is  not  defeat- 
ed as  against  the  owner,  except  as  to  pay- 
ments made  after  the  ninety  days  and 
before  the  claim  or  demand  for  a  lien  is 
filed.  Robertson  Lumber  Co.  v.  State  Bank, 
14  N.  D.   511,  105  N.  W.   719. 

65.  A  claim  for  a  lien  by  a  subcontractor 
must  be  filed  within  ninety  days  after  the 
materials  are  furnished  or  the  work  done, 
and,  unless  filed  within  said  time,  the  lien 
is  defeated  as  against  purchasers  and  in- 
cumbrancers in  good  faith  acquiring  rights 
to  the  property  after  said  time  and  before 
a  lien  is  filed.  Robertson  Lumber  Co.  v. 
State  Bank,  14  N.  D.  611,  105  N.  W.  719. 

66.  The  failure  to  file  a  lien  statement 
within  four  months  from  the  time  the  last 
item  of  materials  is  furnished  will  defeat 
the  right  to  a  lien  under  S.  D.  Code  Civ. 
Proc.  §  703,  providing  that  every  person 
wishing  to  secure  a  lien  "may  file"  a  state- 
ment of  lien  with  the  cleric  within  four 
months  after  all  things  have  been  furnished, 
in  view  of  the  omission  of  a  provision  in 
the  earlier  statute,  fixing  three  months  as 
the  time  for  filing  a  lien,  that  the  failure 
to  file  the  same  within  the  time  fixed 
should  not  defeat  the  lien  except  against 
purchasers  or  encumbrancers  in  good  faith. 
Smith  V.  Dunn,  —  S.  D.  — ,  128  N.  W.  493. 

67.  Where  a  school  building  contract 
provided  that  twice  a  month  estimates 
should  be  made  as  to  the  value  of  labor 
and  material  which  shall  actually  have 
entered  into  the  construction  and  have  been 
delivered  upon  the  grounds  since  the  last 
estimate,  such  material  to  be  the  property 
of  the  school  corporation,  and  the  school 


corporation  to  pay  the  contractor  ei^ty 
per  cent  of  the  amount  of  the  estimate,  the 
balance  to  be  retained  to  be  paid  after  a 
satisfactory  <ft>mpletion  of  .the  work  and 
all  claims  for  labor  and  material  dis- 
charged, and  such  work  having  progressed 
so  that  $11,000  remained  as  the  twenty 
per  cent  reserve,  when  the  contractor  failM 
in  his  contract,  whereupon  the  corpora- 
tion completed  the  work,  at  a  cost  greater 
than  the  reserved  amount  together  with 
the  excess  of  the  contract  price  over  that 
paid,  subcontractors'  liens  not  filed  with- 
in the  twenty  day  limit  fixed  by  S.  D.  Code, 
Civ.  Proc.  §§  713,  714,  though  before  the 
payment  by  the  corporation  of  the  re- 
served amount  to  any  one,  did  not  attach 
to  such  fund,  aiid  the  corporation  was  not 
bound  to  satisfy  them  regardless  of  the 
cost  of  completing  the  building.  Sioux 
Falls  Pressed  Brick  Co.  v.  Board  of  Educa- 
tion. —  S.  D.  — ,  125  N.  W.  291. 

3.  Relief;  Judgment. 

Right  to  personal  judgment  against  own- 
er under  contract  with  husband,  see 
Judgment,  31. 

68.  On  a  lien  claim  for  an  amount  with- 
out interest,  it  is  improper  on  foreclosure 
to  allow  interest  to  the  subcontracting 
lienor  for  the  time  prior  to  the  filing  of  the 
lien,  but  it  should  be  computed  for  the  time 
from  the  filing  to  the  time  of  payment  or 
tender.  Pittsburg  Plate  Glass  Co.  v. 
Leary,  —  S.  D.  — ,  31  L.R.A.(N.S.)  746. 
126  N.  W.  271. 

4.  What   Passes    hy   Sale   on   Foreclosure. 

69.  The  "right  of  way"  and  "all  fran- 
chises" of  a  railroad  corporation  pass  with 
a  sale  of  its  property  on  the  foreclosure 
of  a  mechanic's  lien  thereon,  under  S.  D. 
Rev.  Code  Civ.  Proc.  §§  698,  706,  which 
provide  that  mechanics'  liens  attach  to  the 
"right  of  way"  and  "all  land  upon  which 
the  same  may  be  situated,"  to  "the  extent 
of  all  the  right,  title,  and  interest  owned 
therein  bv  the  owner  thereof."  Crouch 
V.  Dakota"  W.  &  M.  R.  Co.  18  S.  D.  640, 
101  N.  W.  722. 


VI.  Pbioutt  or  Vabioub  Lixrs. 

Impairment  of  contract  obligations  by  pro- 
visions as  to,  see  Contracts,  197. 

Mortgagor  as  proper  plaintiff  in  action  to 
have  liens  paid  in  order  of  priority,  see 
Marshaling  Assets,  1. 

Priority  between  tax  and  other  lien,  see 
Taxes,  234-236. 

See  also  supra,  45. 

70.  A  mechanic's  lien  has  priority  over 
a  deed  and  a  mortgage  of  land  executed 
subsequent  to  the  commencement  of  the 
building  for  which  the  materials  were  fur- 
nished, although  the  materials  for  which 
the  lien  was  filed  were  not  furnished  until 
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after  the  deed  and  mortgage  were  both 
I  /en,  under  S.  D.  Rev.  Code,  Civ.  Proc. 
<!§  705,  707,  providing  that  the  lien  shall 
have  priority  over  all  liens  or  incum- 
brances, executed  subsequent  to  the  com- 
mencement of  the  building.  H.  C.  Behrens 
Lumber  Co.  v.  Lager,  —  S.  D.  — ,  128  N. 
W.    698. 


VII.  Editorial  Notes. 

Personal  liability  of  purchaser  of  person- 
alty subject  to  a  lien.  59  L.R.A.  737. 

Agreement  lor  support  in  consideration 
of  conveyance,  as  basis  for  equitable  lien. 
13  L.R.A.(N.S.)  725;  28  L.R.A.(N.S.)   607. 

Statutory  lien  on  property  of  third  per- 
son for  rental  of  property  let  to  contrac- 
tor for  lue  in  lienable  work. 

16  L.R.A.{N.S.)   585. 
Uena  oC  iit«oliaiiloB,  laborers,  material- 
men, etc. 

Mechanic's  lien.        22  Am.  St.  Rep.  270. 

Lien  of  materialmen.      79  Am.  Dec.  268. 

Ownership  of  or  relation  to  property  en- 
abling one  to  bind  it  by  mechanic's  lien. 
61  Am.  Dec.  689. 

Who  entitled  to  mechanics'  lien  on  mine. 
42  Am.  St.  Rep.  803. 

Right  to  mechanic's  lien  where  building 
is  not  completed.  43  Am.  St.  Rep.  900. 

Power  of  lessee  or  vendee  to  subject  own- 
er's interest  to  mechanics'  liens. 

23  L.R.A.(N.S.)  601. 

Right  of  owner,  as  against  subcontractor 
filing  lien,  to  credit  for  payments  to  oth- 
ers within  time  during  which  they  might 
have   filed   liens.         14   L.R.A.(X.S.)    919. 

Who  is  a  "farm"  or  "agricultural"  labor- 
er within  statute  giving  lien? 

19  L.R.A.(N.S.)   1039. 

Whether  contractors  or  subcontractors 
are  within  protection  of  statutes  giving 
liens  to  "laborers,"  "mechanics,"  "work- 
men,"  etc.  30   L.R.A.(N.S.)    85. 

Assignment  of  mechanics'  liens. 

49  Am.  St.  Rep.  630. 

Requiring  or  permitting  another  to  make 
improvements  at  bis  own  expense  as  ren- 
dering land-owner's  interest  subject  to 
lien.  11   L.R.A.(N.S.)    764. 

Mechanic's  lien  for  sinking  well. 

6   L.R.A.(N.S.)    550. 

Lien  for  explosives  as  materials  used  in 
improving  real   property. 

2  L.R.A.(N.S.)   288. 

Lien  for  labor  in  preparing  materials 
in  manufactured  form,  under  statute  giv- 
ing lien  for  labor  performed  on  building 
or   structure.  30    L.R.A.  (N.S.)    82. 

Mechanics'  lien  for  labor  or  material 
furnished  on  order  of  architect  before  aban- 
donment of  contract  by  contractor. 

20  L.R.A.(N.S.)    89. 

Food  furnished  contractor  for  employees 
and  teams  as  giving  lien  on  railroad. 

15  L.R.A.(N.S.)    509. 

Materials  furnished  for  structure,  but 
not  actually  used,  as  basis  of  mechanics' 
lien.  31   L.R.A.(N.S.)    746. 


Estate  to  which  mechanics'  lien  attaches. 
9  Am.  St.  Rep.  537. 
Estates  and  interests  alTected  by  mechan- 
ics'  lien.  45   Am.   Dec.   678. 
Structures  subject  to  mechanics'  lien. 

78  Am.  Dec.  694. 
Mechanics'  lien  on  public  buildings. 

20  L.R.A.(N.8.)   261. 
Extent  of  land  to  which  mechanics'  lieu 
will  attach.  26  L.R.A.(N.S.)    831. 

Where  building  covers  adjoining  lots  held 
in  severalty.  30  L.R.A.(N.S.)  1219. 

Mechanics'  liens  upon  buildings  distinct 
from    land.  62   L.R.A.   369. 

Including  property  in  mechanic's  lien  in 
addition  to  that  on  which  work  was  per- 
formed or  materials   furnished. 

65  Am.  St.   Rep.  165. 
Mechanics'  liens  on  separate  property  of 
married  woman.  83  Am.  St.  Rep.  517. 

Right   to    mechanic's   lien   for    improve- 
ments on  infant's  land  by  authority  of  guar- 
dian. 16    L.R.A.(N.S.)     1159. 
Waiver  of  mechanics'  lien. 

41  Am.  Dec.  221. 
Waiver    of    mechanics'    lien    by    taking 
notes  or  other  securities. 

41  Am.  St.  Rep.   761. 
Stipulations    in    builder's    contract    de- 
stroying rights  of  sub-contractors  and  ma- 
terialmen to  liens.      19  Am.  St.  Rep.  699. 
Death  of  owner  before   filing  claim  for 
mechanics'  lien.  43  Am.  St.  Rep.  779. 

Effect  of  death  of  principal  contractor 
on  rights  of  subcontractor  or  materialman 
to  lien,  or  to  payment  by  owner. 

20  L.R.A.(N.S.)   45. 

Effect   of   bankruptcy   of   contractor  on 

right  of  laborer  or  materialman  to  enforce 

mechanics'  lien.  26  L.R.A.(N.S.)    409. 

Effect  of  filing  excessive  mechanics'  lien. 

29  L.R.A.(N.S.)    305. 

Tacking  different  contracts  for  labor  or 

material  so  as  to  extend  time  to  file  lien, 

15  L.R.A.(N.S.)   299. 

Work    done,    or    material    furnished,    in 

perfecting  original  work,  as  lienable  items 

to  establish   period   for   filing   claims. 

12  L.R.A.(N.S.)   864. 

Priority. 

Priority,  as  between  chattel  mortgagee 
accepting  new  form  of  security,  and  inter- 
vening lienor,  26  L.R.A.(N.S.)   496. 


UFE  ESTATES. 

In  general,  see  Life  Tenants. 


#»» 


UFE  INSUBAJTOE. 


See  Insurance. 
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UFE  TABLES. 


AdmiBsibility  of,  in  evidence,  see  Evidence, 
IV.  o. 


IJFE  TENAirrS. 


Kecessity  for  wife's  execution  of  life  lease 
of  homestead,  see  Homestead,  2S. 

Conveyance  of  life  estate  by  lease,  see  Land- 
lord and  Tenant,  3. 

Rent  for  which  life  tenant  is  liable,  see 
Landlord   and   Tenant,    16. 

The  rule  requiring  the  tenant  for  life  to 
pay  all  general  taxes  and  keep  up  general 
repairs,  applies  to  the  surviving  husband 
or  wife  occupying  the  homestead  as  such, 
and  he  or  she  cannot  claim  compensation 
therefor  as  against  the  remaindermen. 
Wells  v.  Sweeney,  16  S.  D.  489,  102  Am. 
St  Rep.  713,  94  N.  W.  394. 

Editorial  notes. 

Life  tenants'  rights  in  money  and  per- 
sonalty. 67   Am.   Dec.   687. 

Rights  and  remedies  of  reversioners  and 
remaindermen.  14  Am.   St,  Rep.  628. 

Duties  of  tenant  for  life  to  remainder- 
man and  reversioner. 

137   Am.   St.   Rep.   651. 

Respective  duties  of  life  tenants  and  re- 
maindermen or  reversioners  to  pay  taxes. 
114  Am.  St.  Rep.  448. 

Right  to  require  legatee  of  life  interest 

in  money  or  its  equivalent,  to  give  security. 

23  L.R.A.(N.S.)   716. 

Apportionment  of  income  upon  death  of 

life  beneficiary  between  distribution  periods. 

27  L.R.A.(N.S.)    449. 

Right  of  lessee  of  life  tenant  to  posses- 
sion and  emblements  upon  death  of  les- 
sor. 11  L.R.A.(N.S.)    688. 

Right  of  life  tenant  paying  off  liens  or 
encumbrances.  29  L.R.A.(N.S.)  153. 

Right^  of  life  tenant,  or  one  claiming 
under  him,  to  recover  for  improvements. 

13  L.R.A.(N.S.)    514. 

Voluntary  distribution  of  chattel  to  life 
tenant  as  inuring  to  benefit  of  remainder- 
man. 14  L.R.A.{N.S.)   798. 

Whether    life  .  tenant    or    remainderman 
must   bear  cost  of   public   improvement. 
10  L.R.A.(X.S.)    342. 

Dividends  and  respective  interests  of  life 
tenants  and  remaindermen  therein. 

118  Am.  St.  Rep.  162. 

Right,  as  between  life  tenant  and  reman- 
derman,  in  dividends  or  distributions  by 
corporations.  12  L.R.A.(N.S.)   768. 


4  I  » 


LIGHT. 

Submission  to  city  voters  of  resolution  au- 
thorizing council  to  contract  for  light- 
ing streets,  see  Municipal  Corporations, 
16. 


Instruction  as  to  guarding  excavation  bj 
lights,  see  Trial,  406,  407. 


UMTTATIOM. 


Of  indebtedness  of  municipal  corporation, 
see  Municipal  Corporations,  VIII.  a. 


UMITATION  OF  AOTIOKS. 

I    LUUTATIONS    IN    GENBBAL 

a.  Oenerally. 

b.  Statute    Shortening   Period    of 

Limitation. 
e.  Bar  of  Other  Claim  or  Remedy. 
n.  Equitable  Remedies;  Laches. 

a.  In   General. 

b.  Aa  to  Land. 
m.  When  Statute  Runs. 

a.  In  General. 

b.  Absence  from  State. 
TV.  When  Action  Babred. 

V,  Inteeedption  of  Statutk. 
VI.  Editobiai,  Notes. 

As  to  adverse  possession,  see  Adverse  Pos- 
session. 

Cancelation  of  mortgage  in  equity  where 
lien  is  defense  against  foreclosure,  see 
Cloud  on  Title,  2. 

Conflict  of  laws  as  to,  see  Conflict  of  laws, 
IL 

Estoppel  by  laches,  see  Estoppel,  IL  f. 

On  insurance  policy,  see  Insurance,  IV.  e. 

Effect  of  former  judgment  on  other  ground 
on  right  to  plead  as  a  defense,  see 
Jugdment,  105. 

Judgment  establishing  validity  of  mortgage 
as  bar  to  plea  of  limitations,  see  Judg- 
ment, 107,  108. 

Laches  in  application  for  relief  from  judg- 
ment, see  Judgment,  VI.  e. 

Limitation  of  time  to  file  thresher's  lien, 
see  Liens,  IV. 

How  defense  of,  raised,  see  Pleading,  268, 
272,  273. 

Necessity  for  pleading,   see  Pleading,  317. 

SuflSciency  of  answer  setting  up  defense  of, 
see  Pleading,  IV.  e,  7. 

Striking  out  evide)ice  as  to,  see  Trial,  91. 


I.  Limitations  in  Genebai^ 
a.  Oenerally. 

1.  The  object  of  limitation  laws  is  to  pre- 
vent agitation  of  stale  demands  when,  by 
reason  of  lapse  of  time,  evidence  by  which 
to  establish  the  cause  of  action  or  defense 
may  be  lost  or  difficult  to  procure.  Scott  v. 
District  Ct.  15  N.  D.  259.  107  N.  W.  61. 

2.  The  statute  of  limitations  applies  as 
well  to  the  defense  as  to  actions  brought  to 
recover  for  usury  exacted.  First  Nat.  Bank 
V.  McCarthy,  18  S.  D.  218,  100  N,  W,  14, 
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b.  Statute  Shortening  Period  of  Limitation. 

Retrospective  operation  of  statute,  see  Stat- 
utes, 96. 

3.  N.  D.  Laws  1901,  chap.  165,  p.  220, 
amending  N.  D.  Rev.  Codes  1899,  §  1269, 
fixing  limitation  upon  rights  of  purchasers 
of  t^  titles,  is  constitutional.  State  Fi- 
nance Co.  V.  Mather,  15  N.  D.  386,  109  N. 
W.  350,  11  A.  &  E.  Ann.  Cas.  1112. 

4.  The  legislature  may,  by  amendment 
shorten  the  statutory  period  for  the  com- 
mencement of  actions,  and  make  such 
amendment  applicable  to  existing  causes  of 
action,  provided  a  reasonable  time  is  fixed 
for  the  commencement  of  suits  on  such  ex- 
isting causes  of  action.  Adams  &  F.  Co.  v. 
Kenoyer,  17  N.  D.  302,  16  L.R.A.(N.S.) 
681,  116  N.  W.  98. 

5.  The  time  that  had  run  since  the  ac- 
erual  of  the  right  to  foreclose  by  adver- 
tisement before  the  taking  effect  of  K.  D. 
Laws  ]901,  chap.  120,  p.  152,  is  not  to  be 
computed  as  part  of  the  time  limited  by 
that  amendatory  act  for  commencing  a  pro- 
ceeding to  foreclose  by  advertisement. 
Clark  V.  Beck,  14  N.  D.  287,  103  N.  W.  755. 

6.  A  statute  limiting  the  time  for  the 
commencement  of  suits  on  existing  causes 
■of  action  for  the  foreclosure  of  mortgages 
to  the  time  between  the  passage  and  ap- 
proval of  the  act,  a  period  of  less  than 
four  months,  is  manifestly  unreasonable 
and  invalid.  Adams  A  F.  Co.  v.  Kenoyer, 
17  N.  D.  302,  18  L.R.A.(N.S.)  681,  116  N. 
W.  98. 

[Cited  in  note  in  21  L.R.A.(N.S.)  157. 
on  reasonableness  of  period  allowed  by 
saving  clause  in  new  statute  of  limit- 
ations.] 

7.  The  provision  of  N.  D.  Rev.  Codes, 
1899,  §  3491a,  that  all  title  to  real  prop- 
erty vested  in  any  persons  "who  have  been, 
or  who  hereafter  may  be"  in  adverse  pos- 
session of  land  under  such  title  for  ten 
years  and  shall  have  paid  all  taxes  and 
assessments  thereon  shall  be  declared  good 
and  valid,  is  valid  as  against  a  claim- 
ant of  land  who  at  the  time  of  it8_  pas- 
i^age  had  for  nine  years  made  no  claim  to 
the  property  and  who  still  had  more  than 
a  year  to  assert  a  claim  to  the  land,  or  pay 
the  taxes  thereon  before  the  title  of  the 
person  in  adverse  possession  would  be  per- 
fected thereuDder.  Schauble  v.  Schulz,  69 
C.  C.  A.  581,  137  Fed.  389. 

c.  Bar  of  Other  Claim  or  Remedy. 

Right  to  judgment  for  deficiency  where 
debt  was  barred  from  first  default, 
see  Mortgage,  115. 

8.  Foreclosure  being  barred  only  by  the 
barring  of  the  mortgage,  it  is  immaterial 
for  the  purpose  of  computing  the  bar  wheth- 
er the  debt  all  became  due  on  default  in 
the  first  payment  or  not.  Green  v.  Frick, 
—  S.  D.  — ,  126  N.  W.  579. 

9.  Under  S.  D.  Civ.  Code,  8  2039.  pro- 
viding that  a  lien  is  not  barred  by  the  bar 
of  the  action  on  the  debt,  a  mortgage  is 
not  affected  by  the  bar  of  the  right  to  sue 

Supp.  Dak.  Dig. — 41. 


on  the  notes.    Green  v.  Frick,  —  S.  D.  — , 
126  N.  W.  579. 

10.  Since  the  statute  fixes  the  time  for 
foreclosure  within  ten  years,  the  right  to 
foreclose  a  mortgage  is  not  gone  where  the 
debt  secured  is  barred  by  the  statute  in 
six  years.  Satterlund  v.  Beal,  12  N.  D. 
122,  95  N.  W.  518. 

[Cited  in  note  in  95  Am.  St.  Rep.  664, 
on  effect  of  bar  of  statute  of  limita- 
tions.] 

11.  Under  S.  D.  Code  Civ.  Proc.  §  2039, 
providing  that  a  lien  is  not  extinguished  by 
a  mere  lapse  of  time  within  which  an  ac- 
tion can  he  brought  upon  the  principal  ob- 
ligation, a  mortgage  is  not  barred  by  the 
six-year  statute  of  limitations,  although 
the  notes  for  which  the  mortgage  is  given 
as  security  are  so  barred.  Philip  v. 
Stearns,  20  S.  D.  220,  105  N.  W.  467,  11 
A.  &  E.  Ann.  Cas.  1108. 

12.  An  action  to  foreclose  a  mortgage  on 
real  property  is  a  remedy  distinct  from  the 
remedies  by  which  the  creditor  may  enforce 
the  personal  obligation  for  the  debt  secured 
by  the  mortgage,  and  may  become  barred 
by  the  statute  of  limitations,  even  though 
the  debt  is  not  outlawed.  Colonial  &  U.  8. 
Mortg.  Co.  V.  Northwest  Thresher  Co.  14 
N.  D.  147,  70  L.R.A.  814,  116  Am.  St. 
Rep.  642,  103  N.  W.  915,  8  A.  &  E.  Ann. 
Cas.  1160. 

13.  A  purchaser  of  mortgaged  property 
may  avail  himself  of  the  statute  of  limita- 
tions as  a  defense  to  an  action  to  foreclose 
the  mortgage,  although  the  property  passed 
to  his  grantor  subject  to  the  mortga^,  and 
was  in  equity  the  primary  fund  for  the 
payment  of  the  debt,  even  though  the  debt 
is  neither  discharged  nor^arred  as  against 
the  debtor.  Colonial  k  U.  S.  Mortg.  Co.  v. 
Northwest  Thresher  Co.  14  N.  D.  147,  70 
L.R.A.  814,  116  Am.  St.  Rep.  642,  103 
N.  W.  915,  8  A.  &  E.  Ann.  Cas.  1160. 


n.  Equitable  Remedies;  Laches. 
a.  In  Ofneral. 

Laches  in  prosecution  of  action  after  re- 
manding by  appellate  court  as  ground 
for  dismissal,  see  Action  or  Suit,  154- 
161. 

Laches  in  applying  for  mandamus  to  re- 
certify result  of  canvass,  see  Manda- 
mus, 40. 

Release  of  surety  by  failure  to  proceed 
against  principal,  see  Principal  and 
Surety,  14. 

14.  The  statutes  of  limitation  prescribed 
by  legislative  enactment  are  applicable  ac- 
cording to  their  appropriate  period  in  bar 
of  rights  both  legal  and  equitable.  Kennv 
V.  McKenzie.  —  S.  D.  — ,  —  L.R.A. ( N.S.) 
-«-,  127  N.  W.  697. 

15.  The  statute  of  limitations  and  the 
doctrine  of  equitable  estoppel  are  quite  dis- 
tinct, the  statute  being  an  arbitrary  bar 
created  by  legislative  enactment,  while  eq- 
uitable estoppel  arises  from  the  acts  and 
conduct  of  the  parties  themselves.     Kenn\- 
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Y.  McKenzie,  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,  127  N.  W.  597. 

16.  When  the  full  period  of  statutory 
limitation  has  expired,  no  occasion  exists  to 
invoke  the  doctrine  of  laches,  though  it 
might  still  be  available  in  any  case  where 
the  statute  of  limitations  has  run.  Kenny 
V.  McKenzie,  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,  127  N.  W.  597. 

17.  Ample  means  of  information  is  equiv- 
alent to  knowledge,  and  courts  of  equity 
will  not  interfere  on  behalf  of  an  aggrieved 
party  who  has  slumbered  on  his  rights  for 
an  unreasonable  time  in  full  view  of  a 
defense  which  might  have  been  reasonably 
known  and  asserted  by  the  exercise  of  or- 
dinary diligence.  '  Ft.  Pierre  v.  Hall,  19 
S.  D.  663,  117  Am.  St.  Rep.  972,  104  N. 
W.  470. 

18.  Where  the  parties  are  both  municipal 
corporations  and  the  essential  character 
of  the  obligation  is  not  affected  by  time 
the  relations  are  not  like  those  of  natural 
persons  and  the  doctrine  of  laches  is  not 
operative  to  the  same  extent.  Burleigh 
County  V.  Kidder  County,  —  N.  D.  — , 
125  N.  W.  1063. 

Partnership  acoonntlng. 

19.  Failure  to  prosecute  a  partnership 
accounting  until  ten  years  after  the  death 
of  a  partner  is  not  such  laches  as  to  pre- 
clude the  plaintiff.  If  the  defendant  is  not 
prejudiced  thereby,  he  having  enjoyed  the 
possession  of  the  property  and  its  proceeds 
during  the  intervals.  McPherson  v.  Swift, 
22  S.  D.  165,  1.33  Am.  St.  Rep.  907,  116 
N.  W.  76. 

Cancelation  of  share*  of  atooh. 

20.  Where  a  stockholder  commenced  an 
action  to  cancel  shares  of  stock  fraudulent- 
ly issued,  within  a  month  after  he  learned 
of  their  issue,  four  years  after  such  issue 
had  taken  place,  he  was  not  guilty  of  such 
laches  as  would  bar  his  right  to  maintain 
the  action.  Anderson  v.  Scandia  Min. 
Syndicate,  —  S.  D.  — ,  128  N.  W.  1016. 

21.  A  stockholder  of  a  corporation  is  not 
chargeable  with  knowledge  of  the  records 
of  the  corporation  so  as  to  be  guilty  of 
laches  in  not  moving  to  cancel  stock  fraud- 
ulently issued,  where  he  did  not  learn  of 
the  issue  until  four  years  after  it  was  so 
issued,  and  proceeded  to  act  as  soon  as  he 
learned  of  the  facts.  Anderson  v.  Scandia 
Min.  Syndicate,  —  S.  D.  — ,  128  N.  W. 
1016. 

h.  As   to  Land. 

Effect  of  delay  on  right  to  specific  per- 
formance of  contract,  see  Specific  Per- 
formance, I.  h. 

22.  A  delay  of  one  year  and  three  months 
after  discovering  that  the  title  to  a  portion 
of  the  land  included  in  a  contract  of  sale 
had  failed,  before  bringing  an  action  to  re- 
scind the'  contract,  will  bar  the  action 
under  S.  D.  Rev.  Civ.  Code,  1903.  §  1285, 
which  requires  a  party  to  act  promptly. 
Smith  v.  Detroit  &  D.  Gold  Min.  Co.  17 
S.  D.  413,  97  N.  W.  17. 


Land  sold  for  taxes. 

23.  The  owner  of  lands  cannot  object 
after  the  expiration  of  the  three-year  stat- 
ute' of  limitations  prescribed  by  S.  D.  Laws 
1891,  chap.  14,  §  122,  that  a  notice  of  sale 
for  delinquent  taxes  was  not  published  for 
three  consecutive  weeks,  as  required  by 
§  104.  Bandow  v.  Wolven,  20  S.  D.  445, 
107  N.  W.  204. 

24.  The  owner  of  land  sold  for  delinquent 
taxes  cannot  after  the  expiration  of  the 
three-year  statute  of  limitations  prescribed 
by  S.  D.  Laws  1891,  chap.  14,  §  122,  ob- 
ject that  the  return  of  the  published  notice, 
required  before  the  deed  was  issued,  does 
not  show  that  the  owner  was  a  non-resi- 
dent. Bandow  v.  Woaven,  20  S.  D.  445,  107 
N.  W.  204. 

As  to  mortgage. 

Running  of  limitations,  see  infra,  39,  50-54, 

60-63. 
Proceeding  to  have  foreclosure  sale  set  aside, 

see  Mortgage,  120,  123. 

25.  There  is  no  limitation  on  the  time 
when  a  mortgage  may  be  foreclosed  by  ad- 
vertisement, independently  of  the  equitable 
defenses  of  laches  and  estoppel  by  unreason- 
able delay.  Stevens  v.  Osgood,  18  S.  D. 
247,  100  N.  W.  161. 

26.  A  delay  of  fourteen  years  before  fore- 
closure of  a  mortgage  is  commenced  does 
not  make  the  mortgage  claim  a  stale  one: 
the  statute  of  limitations  not  having  run 
against  the  mortgage,  and  there  being  no 
fact  in  the  case  showing  an  intent  to 
abandon  the  mortgage.  State  Finance  Co. 
V.  Halstenson,  17  N.  D.  145,  114  N.  W.  724. 

27.  The  lien  of  a  mortgage  on  real  prop- 
erty, containing  a  power  of  sale  is  not 
destroyed,  nor  the  right  to  foreclose  by 
advertisement  lost  by  mere  lapse  of  suf- 
ficient time  to  prevent  a  foreclosure  in 
court,  as  the  statute  of  limitations  applies 
merely  to  the  remedy  by  action,  and  does 
not  discharge  the  debt  or  raise  a  presump- 
tion of  payment.  Stevens  v.  Osgood,  18 
S.  D.  247.  100  N.  W.  161. 

[Cited  in  note  in  13  L.R.A.(N.S.)  1210 
on  effect  of  bar  of  other  remedies  to 
prevent  sale  under  power  in  trust  deed 
or  mortgage.] 

Quieting  title. 

Presumption  on  appeal  as  1^,  see  Appeal 
and  Error,  515. 

28.  In  determinins  whether  the  doctrine 
of  laches  is  applicable  to  an  action  under 
the  Code  to  quiet  title  to  real  estate,  it  is 
necessary  to  determine  whether  the  par- 
ticular action  is  legal  or  e<]uitable  in  na- 
ture, as  the  doctrine  of  laches  does  not 
apply  where  the  action  is  legal.  Burleigh 
V.  Hecht,  22  S.  D.  301,  117  N.  W.  367. 

29.  On  the  principal  that  knowledge  is 
an  essential  element  of  laches,  defendants 
in  an  action  to  determine  adverse  claims  to 
real  property,  who  allege  title  in  them- 
selves, are  not  precluded  from  maintaininc 
a  defense  by  lapse  of  the  time  while  such 
defendants  were  ignorant  of  the  claims  of 
the  adverse  party  prior  to  the  bringing  of 
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the  action.    Goaa  v.  Herman,  —  N.  D.  — > 
127  N.  W.  78, 


ni.  When  Statute  Rons. 

a.  In  Oeneral. 

30.  A  cause  of  action  does  not  accrue 
until  the  party  owning  it  is  entitled  to 
begin  to  prosecute  an  action  thereon;  it 
accrues  at  the  moment  when  he  has  a  legal 
right  to  sue  on  it,  and  not  earlier.  Mc- 
pherson V.  Swift,  22  S.  D.  165,  133  Am.  St. 
Rep.  907,  116  N.  W.  76. 

31.  In  1891  the  defendant,  as  agent  for 
the  owner  of  certain  real  estate,  and  in 
her  name„but  without  authority,  and  with- 
out believing  in  good  faith  that  he  had 
such  authority,  executed  and  delivered  to 
the  plaintiff  a  written  contract  to  sell  and 
convey  the  same  upon  the  crop-payment 
plan.  The  plaintiff  entered  into  possession, 
completed  his  payments,  and  became  en- 
titled to  a  deed  in  the  fall  of  1901.  In 
March,  1902,  the  plaintiff  was  ejected  in 
an  action  instituted  by  the  owner.  Held, 
that  plaintiff's  cause  of  action  arose  when 
he  was  ejected  by  the  owner,  and  was  not 
barred  by  the  statute  of  limitations.  Ken- 
nedy V.  Stonehouse,  13  N.  D.  232,  100  N. 
W.  258,  3  A.  4  E.  Ann.  Gas.  217. 

Demand. 

32.  Where  a  statute  giving  a  right  of 
action  if  suit  is  brought  within  a  stated 
period,  fixes  the  time  when  the  demand 
shall  be  made,  the  claim  is  barred  unless 
the  demand  is  made  within  the  statutory 
period.  Centerville  v.  Turner  County,  23 
S.  D.  424,  122  N.  W.  350. 

33.  Where  demand  is  by  a  statute  creat- 
ing a  right  of  action  a  preliminary  step 
referring  only  to  the  remedy  and  not  to  the 
right,  the  action  will  be  barred  if  a  demand 
is  not  made  within  the  statutory  period. 
Centerville  v.  Turner  County,  23  S.  D.  424, 
122  N.  W.  350. 

34.  Interest  and  penatty  on  delinquent 
taxes  of  a  city  collected  by  a  county  and 
not  paid  over  to  the  city,  constitute  a  con- 
structive trust,  and  no  demand  is  neces- 
sarv  to  start  the  statute  of  limitations 
running  against  action  for  their  recovery. 
Webster  v.  Day  County,  —  S.  D.  — ,  127 
N.  W.  624.  „^    ^ 

[Cited  in  note  in  136  Am.  St.  Rep.  485, 
on  limitation  of  actions  on  obligations 
payable  on  or  after  demand.] 

In  faTor  of  eonnty  or  to^ni> 

When    action    against    county    barred,    see 
infra,  67. 

35.  A  county  cannot  plead  limitation  to 
an  action  against  it  to  enforce  an  obliga- 
tion payable  from  a  particular  fund,  with- 
out first  showing  that  it  has  provided  such 
fund.  Burleigh  County  v.  bidder  County, 
—  N.  D.  — ,  125  N.  W.  1063. 

36.  An  action  against  a  county  to  en- 
force a  liability  arising  from  an  indebted- 
ness of  plaintiff  county,  charged  upon  the 


defendant  county  by  an  act  of  the  Legis- 
lature segregating  from  plaintiff  county  a 
portion  of  its  territory,  and  annexing  such 
territory  to  defendant  county,  is  upon  a 
specialty  created  by  the  statute,  and  is 
not  within  the  provisions  of  the  statute  of 
limitations  of  North  Dakota.  Burleigh 
County  V.  Kidder  County,  —  N.  D.  — ,  125 
N.  W.  1063. 

37.  The  six  year  statute  ol  limitations 
runs  in  favor  of  a  county  which  retained 
four  instead  of  one  per  cent  on  collections 
of  city  taxes  under  a  statute  which  al- 
lowed only  one  per  cent  but  in  so  enacting 
did  not  expressly  repeal  the  former  law 
allowing  four  per  cent,  and  wherein^  the 
doubt  so  arising  the  county  openly  claimed 
as  of  right  the  larger  sum,  and  the  city 
did  not  enforce  its  trust  rights  to  the 
money.  Centerville  v.  Turner  County,  — 
S.  D.  — ,  126  N.  W.  605.  Affirming  on 
rehearing  23  S.  D.  424,  122  N.  W.  350. 

38.  The  six  year  statute  of  limitations 
does  not  begin  to  run  against  an  action 
based  on  a  town  warrant  which  has  been 
registered  under  Dak.  Comp.  Laws,  1887, 
§§  1672,  1673,  until  after  money  for  its 
payment  has  been  placed  in  the  hands  of 
the  proper  ofiBcial,  or  until  a  sufficient  time 
has  elapsed  in  which  to  provide  by  law 
for  its  payment.  Brannon  v.  White  Lake 
Twp.  17  S.  D.  83,  93  N.  W.  284. 

[Cited  in  note  in  10  L.R.A.(N.S.)  479 
on  beginning  of  statute  to  run 
against  action  upon  obligations  of  mun- 
icipal, or  quasi  municipal  body  pay- 
able out  of  particular  fund.] 
Im  faTor  of  or  against 'decedent'*  es- 
tate. 

39.  The  failure  to  appoint  an  adminis- 
trator of  the  estate  of  a  deceased  mort- 
gagor and  debtor  does  not  prevent  the  stat- 
ute of  limitations  from  running  in  favor 
of  the  mortgagor's  heirs  against  an  action 
to  foreclose  the  mortgage.  Colonial  &,  U.  S. 
Mortg.  Co.  V.  Flemington,  14  N.  D.  181, 
116  Am.  St.  Rep.  070,  103  N.  W.  929. 

40.  Total  failure  to  indorse  the  allowance 
or  rejection  of  a  claim  against  a  decedent's 
estate  upon  the  claim  within  ten  days  after 
the  filing  of  it  is  equivalent  to  a  rejection 
on  the  tenth  day  and  under  the  statute 
limitation  then  begins.  F.  A.  Patrick  & 
Co.  V.  Austin,  —  N.  D.  — ,  127  N.  W.  109. 
Accounting;    tmsts. 

When  action  barred,  see  infra,  67. 
See  also  supra,  34,  37. 

41.  The  statute  of  limitations  does  not 
commence  to  run  against  an  action  by  a 
creditor  to  subject  property  held  in  trust 
for  the  debtor  by  his  wife  to  the  payment 
of  his  debt,  until  judgment  is  recovered  on 
the  debt.  Watt  v.  Morrow,  19  S.  D.  317, 
]03  N.  W.  45. 

42.  The  fact  that  an  accounting  may  be 
required  to  ascertain  how  much  is  due. 
affords  no  reason  why  limitations  ought  not 
to  apply  to  an  action  at  law  by  one  against 
his  trustee  for  a  sum  withheld.  Centerville 
V.  Turner  County,  —  S.  D.  — ,  126  N.  W 
605. 
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43.  The  nonapplication  of  the  statute  of 
limitations  to  trusts  cannot  be  availed  of 
by  the  beneficiary  of  a  constructive  trust 
known  to  him  and  openly  repudiated  by 
the  trustee.  Centerville  v.  Turner  County, 
—  S.  D.  — ,  126  N.  W.  605. 

44.  An  account  consisting  only  of  charg- 
es for  machinery  and  work  on  one  side  and 
of  credits  for  cash  paid  on  the  other  is 
not  such  an  open,  mutual,  and  current  ac- 
count showing  reciprocal  demands,  that  the 
statute  of  limitations  begins  to  run  only 
from  the  date  of  the  last  item  as  provided 
by  S.  D.  Rev.  Code,  Civ.  Proc.  64.  Mc. 
Arthur  v.  McCoy,  21  S.  D.  314,  112  N. 
W.   155. 

46.  When  the  right  to  sue  for  the  settle- 
ment of  partnership  affairs  accrues  so  as 
to  set  the  statute  of  limitations  in  motion 
depends  upon  circumstances  and  cannot  be 
held,  as  matter  of  law,  to  arise  at  the 
(late  of  the  dissolution,  or  to  be  carried 
back  by  relation  to  that  date.  McPherson 
v.  Swift,  22  S.  D;  165,  133  Am.  St.  Rep. 
907,  116  N.  W.  76. 
Tax  deeds. 
When  action  barred,  see  infra,  78,  70. 

46.  Limitations  provided  for  by  a  stat- 
ute relating  to  recorded  tax  deeds  do  not 
run  in  favor  of  a  tax  deed  void  upon  its 
face.  Batelle  v.  Knight,  23  S.  D.  161,  120 
N.  W.  1102. 

47.  A  tax  deed  reciting  in  effect  that 
the  purchaser  had  demanded  a  deed  to  the 
tract  of  land  mentioned  in  the  certificate 
of  sale  and  which  was  the  least  quantity 
of  the  tract  mentioned  in  the  certificate 
that  would  sell  for  the  amount  due  there- 
on for  taxes,  costs  and  charges,  as  speci- 
fied, was  void  on  its  face  and  could  not 
be  made  the  basis  of  the  3-year  statute 
of  limitations.  Battelle  v.  Wolven,  22  S. 
D.  39,  115  N.  W.  90. 

48.  Although  a  tax  deed  may  be  regular 
on  its  face,  still,  if  some  of  the  jurisdiction- 
al steps,  or  precedent  conditions,  are  want- 
ing, thus  rendering  subsequent  proceedings, 
including  the  sale  and  tax  deed  or  certifi- 
cate, void,  then  the  special  statute  of  lim- 
itations will  not  apply.  Clifford  v.  Hyde 
County,  —  S.  D.  — ,  123  N.  W.  872. 

49.  The  mere  recording  of  an  instrument 
in  the  form  prescribed  for  tax  deeds  would 
not  of  itself  cause  the  running  of  S.  D. 
Laws  1891,  chap.  14,  §  122,  limiting  the 
time  for  actions  to  set  aside  tax  title. 
Bandow  v.  Wolven,  20  S.  D.  446,  107  N.  W. 
204. 

Mortgage!. 

Laches,  see  supra,  25-27. 

Kffect  of  bar  of  other  claim  or  remedy,  see 

supra,  I.  c. 
Effect  of  absence  from  state,  see  infra,  60- 

63. 
When  action  barred,  see  infra,  68-74. 
Interruption  of  statute,  see  infra,  84,  85. 
See   also  supra,   39. 

50.  The  statute  of  limitations  is  not  avail- 
able as  a  defense  against  the  foreclosure 
of  a  mortgage   by  advertisement  under   a 


power  contained  in  the  mortgage.  Kam- 
mann  v.  Barton,  —  8.  D.  — ,  128  N.  W. 
329. 

61.  A  mortgagor  can  not  enjoin  the  fore- 
closure of  a  mortgage  by  advertisement 
under  S.  D.  Code,  Civ.  Proc.  §  636,  and 
then  plead  in  the  circuit  court  the  statute 
of  limitations  to  defeat  the  foreclosure, 
since  the  statute  of  limitations  is  not  avail- 
able against  a  foreclosure  by  advertisement 
under  a  power  contained  in  the  mortgage. 
Kammann  v.  Barton,  —  S.  D.  — ,  128  N. 
W.  329. 

52.  N.  D.  Rev.  Codes  1899,  §  5200,  subd.  2, 
limiting  to  ten  years  the  time  for  com- 
mencing an  action  to  foreclose  a  real  estate 
mortgage,  had  no  application  to  a  pro- 
ceeding to  foreclose  by  advertisement,  before 
the  amendment  of  that  section  by  N.  D. 
Laws  1901,  chap.  120,  p.  152.  Clark  v. 
Beck,  14  N.  D.  287,  103  N.  W.  765. 

53.  In  determining  whether  the  indebt- 
edness as  a  mere  debt  is  barred  from  tbe 
first  default  in  one  of  the  installments 
all  ithe  notes  and  the  mortgage  securing 
them  are  to  be  taken  as  one  instrument. 
Green  v.  Frick,  —  S.  D.  — ,  126  N.  W.  579. 

54.  In  a  mortgage  providing  that  the 
whole  debt  shall  become  due  and  payable 
on  failure  to  pay  promptly  any  of  the  prin- 
cipal notes  or  the  interest,  such  not  being 
worded  as  an  option  of  the  mortgagee,  the 
maturity  of  the  whole  is  absolute  on  the 
first  default  and  limitations  begin  on  all  the 
notes  from  that  time  though  otherwise 
they  would  not  yet  be  due.  Green  v.  Frick, 
—  S.  D.  — ,  126  N.  W.  579. 

Vanry. 

55.  The  application  by  a  national  bank 
of  a  payment  on  usurious  interest  by  mut- 
ual consent  on  the  bank  and  the  maker  of 
the  note  to  it,  so  as  to  set  running  the 
two-year  limitation  of.  action  provided  for 
in  United  States  Rev.  Stat.  §  5198,  is  shown 
by  indorsements  on  the  back  of  old  notes 
snowing  an  indorsement  of  interest  paid 
at  a  usurious  rate,  and  that  the  old  notes 
were  taken  up  and  new  notes  given  in 
renewal,  which  new  notes  were  for  the 
amount  remaining  unpaid  after  allowing 
such  usurious  rates.  McCarthy  v.  First 
Nat.  Bank,  23  S.  D.  260,  23  L.R.A.(N.S.) 
335,  121  N.  W.  853. 

56.  Under  the  provision  in  the  Federal 
statutes  for  recovery  of  a  penalty  against 
a  national  bank  to  which  usury  is  paid  if 
the  action  is  brought  within  two  years  from 
the  time  the  usurious  transaction  occurs, 
the  limitation  period  begins  to  run  from 
tbe  time  money  is  applied  with  the  knowl- 
edge and  consent  of  the  borrower,  in  satis- 
faction of  usurious  interest:  and  it  is  not 
necessary  that  the  payments  should  have 
been  sufficient  to  satisfy  the  original  loan, 
with  legal  interest.  McCarthy  v.  First  Nat. 
Bank,  23  S.  D.  2«0,  23  L.R.A.(N.S.)  336, 
121  N.  W.  853. 

b.  Absence  from  State. 

Presumption  as  to  continuance  of  absence, 
see  Evidence,  103. 
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BetTOspective  operation  of  statute  as  to, 
see  Statutes,  96. 

57.  A  statute  providing  that  only  ab- 
sences of  one  year  or  more  from  tlie  state 
shall  toll  the  rvmning  of  the  statute  of  lim- 
itations refers  to  an  absence  by  one  who 
has  not  established  a  residence  out  of  the 
state.  Paine  v.  Dodds,  14  N.  D.  189,  116 
Am.  St.  Rep.  674,  103  N.  W.  931. 

58.  If  a  person  against  whom  a  cause  of 
action  has  accrued  departs  from  and  estab- 
lishes his  residence  out  of  the  state,  the 
statute  of  limitations  ceases  to  run  in  his 
favor  from  the  date  of  his  departure. 
Paine  v.  Dodds,  14  N.  D.  189,  116  Am. 
St.  Rep.  674,  103  N.  W.  931. 

59.  An  execution  is  not  a  causf  of  action 
within  the  statute  of  limitations,  which  are 
suspended  by  absence  of  the  debtor  from 
the  state.  Weisbecker  v.  Cahn,  14  N.  D. 
390,  104  N.  W.  513. 

60.  An  action  to  foreclose  a  real  prop- 
erty mortgage  is  a  proceeding  in  personam 
and  not  in  rem,  and  within  the  operation 
of  a  statute  excepting  from  the  period  lim- 
ited for  commencing  an  action  the  time 
during  which  the  person  against  whom  the 
cause  of  action  has  accrued  is  absent  from 
the  state.  Paine  v.  Dodds,  14  N.  D.  189, 
116  Am.  St.  Rep.  674,  103  N.  W.  931. 

[Cited  in  note  in  26  L.R.A.(N.S.)  900 
on  effect  of  mortgagor's  absence  from 
state  to  toll  limitations  as  against 
foreclosure  against  his  grantee.] 

61.  An  action  to  foreclose  a  mortgage  of 
real  property  is  not  in  rem,  but  is  in  per- 
sonam against  those  interested  in  the  mort- 
gaged property  adversely  to  the  mortgage, 
and  the  absence  from  the  state  of  the 
person  against  whom  the  cause  of  action 
accrues  tolls  the  statute  of  limitations  as 
to  him  during  his  absence.  Colonial  St,  U. 
S.  Mortg.  Co.  v.  Flemington,  14  N.  D.  181, 
116   Am!  St.  Rep.  670,  103   N.   W.   929. 

62.  The  absence  of  a  mortgagor  from  the 
state  after  he  has  parted  with  the  title  to 
the  mortgaged  property  does  not  prevent 
the  statute  of  limitations  from  running  in 
favor  of  his  grantee.  Colonial  &  U.  8. 
Mortg.  Co.  V.  Northwest  Thresher  Co.  14 
N.  D:  147,  70  L.R.A.  814,  116  Am.  St.  Rep. 
642,  103  N.  W.  915,  8  A.  &  E.  Ann.  Cas. 
1160. 

[Cited  in  note  in  26  L.R.A.(N.S.)  890, 
901,  on  effect  of  mortgagor's  absence 
from  state  to  toll  limitations  as  against 
foreclosure  against  his  grantee.] 

63.  N.  D.  Laws  1905,  chap.  5,  page  9, 
which  provides  that  a  mortgagor's  absence 
or  nonresidence  from  the  state  shall  not 
suspend  the  running  of  the  statute  of  limi- 
tations as  to  actions  and  proceedings  for 
the  foreclosure  of  mortgages  on  real  prop- 
erty, does  not  apply  to  causes  of  action 
which  accrued  prior  to  the  passage  of  said 
statute,  for  the  reasons,  first,  that  no  time 
was  fixed  by  the  legislature  for  the  com- 
mencement of  actions  upon  such  existing 
causes  of  action  after  the  taking  effect  of 
such  statute;  and,  second,  that,  if  the  time 
between   the  passage   and  approval  of  the 


act  (March  10th)  and  its  taking  effect 
(July  Ist)  was  intended  to  be  the  time 
fixed  for  such  purpose,  the  same  is  unrea- 
sonable. A.  D.  Clarke  &  Co.  v.  Doyle,  17 
N.  D.  340,  116  N.  W.  348. 

64.  A  foreign  corporation  may  avail  it- 
self of  the  statute  of  limitations  where  it 
has  complied  with  the  laws  of  the  state 
governing  such  corporations,  and  has  been 
regularly  and  continuously  doing  business 
in  the  state  during  the  entire  _  period  re- 
quired to  bar  an  action,  and  during  all  that 
time  has  had  an  agent  resident  in  the  state 
upon  whom  process  could  be  served.  Co- 
lonial &  U.  S.  Mortg.  Co.  V.  Northwest 
Thresher  Co.  14  N.  D.  147,  70  L.R.A.  814, 
116  Am.  St.  Rep.  642,  103  N.  W.  916,  8  A. 
&  £.  Ann.  Cas.  1160. 


IV.  When  Action  oaxbkd. 

Length  of  time  required  to  give  title  by 
adverse  possession,  see  Adverse  Pos- 
session, nL 

Reviewability  on  appeal  of  order  rejecting 
claim  as  barred  by  limitaitions,  see  Ap- 
peal and  Error,  561. 

Granting  of  new  trial  where  evidence  as  to 
which  of  certain  portions  of  land  the 
action  was  barred  is  uncertain,  see  New 
Trial,  14. 

BUla  and  note*. 

Necessity  for  finding  as  to  bar  of  limita- 
tions, see  Trial,  463. 

65.  A  sealed  instrument  sued  upon  as  a 
note  but  designated  therein  as  a  "real  es- 
tate mortgage  coupon  bond"  comes  within 
the  provisions  of  S.  D.  Rev.  Code  Civ.  Proc. 
§  58  limiting  actions  to  be  commenced  upon 
sealed  instruments  to  twenty  years,  and 
not  within  §  60  providing  that  actions  upon 
contracts  or  obligations  must  be  com- 
menced within  six  years,  although  8.  D. 
Rev.  Civ.  Code  §  1243  abolishes  all  dis- 
tinction between  sealed  and  unsealed  in- 
struments. Gibson  v.  Allen,  19  S.  D.  617, 
104  N.  W.  275. 

Partnerabip. 

66.  An  action  in  equity  to  ascertain  and 
recover  a  deceased  partner's  interest  in  the 
ultimate  distribution  for  partnership  assets 
is  one  for  relief  "not  specially  provided  for," 
to  be  commenced  within  ten  years  after 
the  cause  of  action  accrued.  McPherson  v. 
Swift,  22  S.  D.  165,  133  Am.  St.  Rep.  907, 
116  N.  W.  76. 

Trusts. 

67.  In  a  money  action  for  sums  retained 
by  a  county  which  it  ought  to  have  turned 
over  to  a  city,  the  six  year  period  of  limi- 
tations applies,  though  technically  the 
county  was  a  trustee  for  the  plaintiff  city, 
no  equitable  questions  being  made.  Cen- 
terville  v.  IMrncr  County,  —  S.  D.  — ,  126 
N.  W.  605. 
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Mortc»get  traat  deed. 

KlTect  of  bar  of  other  claim  or  remedy,  see 
supra,  I.  c. 

Effect  of  laches,  see  supra,  25-27. 

When  limitations  run,  see  supra,  39,  50- 
54,  60-03. 

Right  to  plead  limitations  as  defense  though 
mortgaged  property  passed  to  defend- 
ant's grantor  subject  to  the  mortgage, 
see  Mortgage,  78. 

■See  also  Mortgage,  42. 

68.  The  right  to  maintain  an  equitable 
action  by  the  mortgagor  against  the  mort- 
•;agee  in  possession,  is  limited  by  N.  D. 
Kev.  Codes  1899,  §  5207  (Rev.  Codes  1905, 
§  6793),  to  ten  years  from  the  time 
the  cause  of  action  accrued.  Nash  v.  North- 
west t*nd  Co.  15  M.  D.  566,  108  N.  W. 
792. 

69.  The  •  twenty-year  limitation  fixed  by 
N.  D.  Rer.  Codes  1809,  §§  5188,  5189  (N. 
D.  Rev.  Codes  1905,  §§  6774,  6775),  does 
not  apply  to  suits  between  a  mortgagor 
and  an  equitable  assignee  of  the  mortgagee. 
Nash  V.  Northwest  Land  Co.  15  N.  D.  666, 
108  N.  W.  792. 

70.  An  action  to  foreclose  a  real  estate 
mortgage  is  not  barred  by  the  six-year  stat- 
ute of  limitations,  and  such  action  can 
only  be  barred  by  the  ten-year  statute. 
Bruce  V.  VVanzer,  20  S.  D.  277,  105  N.  W. 
282. 

71.  A  mortgage  which  appears  from  the 
record  to  be  an  instrument  not  under  seal 
would  be  barred  in  ten  years,  unless  the 
statute  was  in  some  manner  tolled.  Kam- 
mann  v.  Barton,  23  S.  D.  442,  122  N.  W. 
416. 

72.  A  mortgage  executed  under  an  attes- 
tation clause  reciting  the  affixation  of  seals 
of  the  mortgagors  and  with  the  word 
"(seal)"  is  a  sealed  instrument  subject 
to  the  limitation  of  twenty  years.  Green 
v.  Frick,  —  S.  D.  — ,  126  N.  W.  579. 

72a.  A  mortgage  containing  the  recital 
that  it  is  executed  under  the  "hand  and 
seal"  of  the  party,  and  containing  the 
printed  word  "Seal"  after  the  signature,  is 
a  sealed  instrument  within  the  statute  of 
limitations  providing  that  scaled  instru- 
ments shall  not  be  barred  until  after  the 
expiration  of  20  years,  as  it  is  unnecessary 
that  the  seal  be  impressed  upon  wax  or 
some  other  adhesive  substance  in  order  to 
constitute  a  valid  seal.  Philip  v.  Stearns, 
20  S.  D.  220,  105  W.  W.  467,  11  A.  &  E. 
Ann.  Cas.   1108. 

73.  A  grantee  of  mortgaged  premises  may 
add  to  the  time  that  the  statute  of  limi- 
tations has  run  in  his  favor  the  time  it  has 
run  in  favor  of  his  grantor,  in  order  to 
make  up  the  aggregate  period  required  to 
bar  an  action  of  foreclosure.  Paine  v. 
Dodds,  14  N.  D.  189,  116  Am.  St.  Rep. 
674,  103  N.  W.  931. 

74.  An  action  to  foreclose  a  trust  deed 
is  not  barred  until  the  expiration  af  20 
years.  Sprague  v.  Lovett,  20  S.  I>.  328, 
106  N.  W.  134. 


Taxes. 

Due  process  of  law  as  to,  see  Constitutional 

Law,  63. 
See  also  supra,  67;  Taxes,  200,  201. 

75.  An  action  by  a  city  to  recover  from 
a  county  interest  and  penalty  accruing  on 
delinquent  city  taxes  collected  and  not  paid 
over,  is  barred  by  the  six-year  statute  of 
limitations,  although  such  action  pertained 
to  the  revenues  of  the  city.  Webster  v.  Day 
County,  —  S.  D.  — ,  127  N.  W.  624. 

76.  In  an  action  to  quiet  title  to  land 
where  the  defendant  claimed  title  under  a 
tax  certificate  issued  by  the  county  treas- 
urer, in  pursuance  of  a  sale  under  S.  D. 
Laws,  1901,  chap.  51,  which  act  was  limited 
to  the  year  1901,  a  defense  that  the  action 
was  barred  by  the  three  years  stat- 
ute of  limitations  provided  by  the  general 
revenue  laws  is  not  tenable  as  the  pro- 
visions of  the  act  of  1901  are  separate  and 
distinct  from  the  provisions  of  the  general 
revenue  act.  Flickinger  v.  Cornwell,  22  S. 
D.  382,  117  N.  W.  1039. 

77.  Under  S.  D.  Laws,  1901,  chap.  51, 
§  18,  providing  that  the  validity  of  any 
sale  shall  not  be  called  into  question  un- 
less the  action  in  which  the  validity  of  such 
sale  is  questioned  shall  be  commenced  with- 
in two  years  from  the  date  of  the  sale  and 
the  sale  shall  be  deemed  completed  when 
the  certificate  therefor  has  been  issued  by 
the  treasurer,  the  bar  of  the  statute  only 
applies  to  the  sale  and  the  proceedinng  had 
in  the  action  prior  thereto.  Flickinger  v. 
Cornwell,  22  S.  D.  382,  117  N.  W.  1039. 

78.  Where  a  tax  deed  is  fair  on  its  face, 
and  a  careful  examination  of  the  record 
discloses  no  jurisdictional  defect  in  the 
tax  procedure  preceding  the  tax  sale  and 
issuance  of  the  tax  deed,  an  action  to  quiet 
title  against  such  deed  is,  under  S.  D.  Rev. 
Pol.  Code,  §  2214,  barred  after  three  years. 
Northwestern  Mortg.  Trust  Co.  v.  Levtrow, 
23  S.  D.  562,  122  N.  W.  600. 

79.  The  lapse  of  three  years  after  the 
recording  of  a  valid  tax  deed  is  a  bar  to 
an  action  to  obtain  possession  of  land  sold 
for  taxes,  unless  it  could  be  shown  aliunde 
the  tax  deed  itself  that  the  premises  in 
controversy  were  not  within  the  taxing  dis- 
trict or  were  not  assessed  or  not  subject 
to  taxation,  or  that  the  taxes  assessed 
thereon  had  been  paid  before  sale,  or  the 
property  redeemed  from  sale  before  the  is- 
suance of  the  tax  deed;  and  such  deed  can- 
not be  impeached  for  irregularities  in  the 
proceedings  of  the  taxing  oflicers.  Corne- 
lius v.  Ferguson,  23  S.  D.  187,  121  N.  W. 
9L 

80.  A  sale  of  land  for  taxes  of  two  dif- 
ferent years  will  not  be  set  aside  after  the 
lapse  of  the  time  limited  by  statute  for 
questioning  the  sale,  although  the  tax  for 
one  of  the  years  was  void.  Nind  v.  Mv- 
ers,  15  N.  D.  400,  8  L.R.A.(N.S.)  157,  109 
N.  W.  335. 

81.  A  tax  sale  under  N.  D.  Laws  1897, 
chap.  67,  p.  76,  pursuant  to  a  judgment 
apparently   valid,  but   in   fact   invalid   for 
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want  of  jurisdiction  in  the  court  to  render 
it,  cannot  be  avoided  in  an  action  com- 
menced live  years  after  the  sale,  in  view 
of  N.  D.  Rev.  Codes  1899,  §  1345,  provid- 
ing that  the  validity  of  a  tax  sale  can  only 
l)e  questioned  in  actions  brought  within 
three  vears  after  the  date  of  the  sale. 
Nind  v'  Myers,  15  N.  D.  400,  8  L.R.A.(N.S.) 
157,  109  N.  W.  335. 

82.  Tax  judgments  obtained  under  the 
provisions  of  N.  D.  Laws  1890,  chap.  132, 
S  57,  are  not  ordinary  money  judgments, 
and  do  not  expire  by  the  statute  of  limi- 
tations. Hanson  v.  Franklin,  —  N.  D.  — , 
•23  N.  W.  386. 

Bastardy  proceeding. 

83.  A  civil  action  brought  under  S.  D. 
Rev.  Code  Civ.  Proc.  §  807,  to  enforce  the 
moral,  natural  and  statutory  obligation  of 
the  father  to  support  his  illegitimate  child 
may  be  commenced  at  any  time  within  six 
vears,  according  to  §  60.  State  ex  rel. 
Berge  v.  Patterson,  18  S.  D.  251,  100  N. 
W.  162. 


V.  Intebbuption  of  Statute. 

By  absence  from  state,  see  supra.  III.  b. 

Revival  of  debt  released  by  discharge  in 
bankruptcy,  see  Bankruptcy,  56. 

Burden  of  proving  interruption,  see  Evi- 
dence, 45,  56. 

Relation  back  of  reply  filed  after  expira- 
tion of  statutory  period,  see  Pleading, 
65. 

84.  The  assent  of  the  wife  is  not  neces- 
sary to  an  extension  of  the  time  of  pay- 
ment of  a  debt  secured  by  mortgage  on 
the  homestead  by  the  husband;  and  with- 
out her  assent,  the  husband  can  prevent  the 
statute  from  running  on  the  mortgage. 
Omlie  V.  O'Toole,  16  N.  D.  126,  112  N.  W. 
1577. 

By  part  payment. 

Parol  evidence  as  to  intent  in  making  part 

payment,  see  Evidence,  419. 
Instruction  as  to,  see  Trial,  330. 

85.  Payment  on  the  debt,  or  other  acts 
which  interrupt  the  running  of  the  state- 
ute  of  limitations  on  the  debt,  also  pre- 
vent the  statute  from  running  on  the  se- 
curity. Omlie  V.  O'Toole,  16  N.  D.  126, 
U2  N.  W.  677. 

86.  Where  a  debt  is  barred  by  the  stat- 
ute of  limitations,  a  part  payment  by  the 
debtor  with  full  understanding  that  it  was 
part  payment  on  the  old  debt,  with  an  ad- 
mission of  a  balance  being  due,  is  a  revival 
of  the  debt  and  a  removal  of  bar  of  the 
statute.  Gaffney  v.  Mentele,  23  S.  D.  38, 
119  N.  W.  1030. 

87.  Evidence  to  the  eflTect  that  one  maker 
of  a  note  sent  a  certain  sum  to  the  joint 
maker  "for  the  note"  in  reply  to  a  letter 
that  he  could  settle  for  said  sum,  is  in- 
suttici<!nt  to  remove  the  bar  of  the  statute 
of  limitations  where  it  does  not  appear  that 


the  holder  authorized  such  joint  maker  to 
act  as  his  agent,  under  S.  D.  Rev.  Code  Civ. 
Proc.  i903,  §  79,  providing  that  no  ac- 
knowledgment or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract  to 
take  the  case  out  of  the  statute,  unless  the 
same  be  in  writing  signed  by  the  party  to 
be  charged.  Dorsey  v.  Uunkle,  18  S.  D. 
454,  101  N.  W.  36,  5  A.  &  E.  Ann.  Cas. 
810. 


VI.  Editobial  Notes.    ' 

Constitutionality  of  statute  of  limita- 
tions. 50  Am.  Dec.  391. 

Statute  requiring  notice  of  claim  before 
acti'"!  as  statute  of  limitations. 

8  L.R.A.(N.S.)   997. 

Effect  of   bar  of  statute  of  limitations. 
95  Am.  St.  Rep.  637. 

Mutual  accounts  and  application  of  stat- 
ute of  limitations  thereto. 

89  Am.  Dec.  75. 

Statute  of  limitations  where  damages  are 
consequential.  38  Am.  Dec.  270. 

Running  of  limitations  against  estate  of 
decedent.  65  Am.  Dec.  594. 

Whether  proceedings  for  sale  of  deced- 
ent's realty  fall  within  "omnibus"  provision 
of  statute  of  limitations. 

25  L.R.A.(N.S.)    1304, 

Statute  of  limitations  founded  on  mis- 
take in  boundary.  62  Am.  Dec.  527. 

Whether  action  based  on   fraud  is  gov- 
erned by  statute  of  limitations  applicable 
to  injury  to  property,  or  injury  to  person. 
28  L.R.A.(N.S.)  ,3.53. 

Statute  of  limitations  in  cases  of  trusts. 
9!)   Am.  Dec.   .3H!I. 

Effect  of  statute  of  limitations  on  trust 
arising  from  husband's  taking  title  to  lands 
of  wife.  12  L.R.A.(N.S.)    493. 

Statutes  of  limitation  in  actions  against 
sureties,  co-promisors,  etc. 

61  Am.  Dec.   504. 

'  Statute  of   limitations  in   quo  warranto 

proceedings.  52  Am.  St.  Rep.  312. 

Statute  of  limitations  against  counter- 
claim or  recoupment.      3  Am.  St.  Rep.  03. 

Effect   of   bar    of    limitations    by    which 
some   of  the  parties  of   an  obligntion   are 
protected   and   liability   to   contribution    in . 
such  case.  60  Am.  St.  Ren.  201. 

Running  of  limitations  in  favor  of  guar- 
dian. 25  Am.  St.   Rep.  226. 

Running  of  limitations  as  to  nuisances. 
20  Am.  St.  Rep.  170. 

Limitation  of  actions  on  obligations  pay- 
able on  or  after  demand. 

136  Am.  St.  Rep.  469. 

Effect  of  statute  of  limitations  on  judg- 
ments and  executions  and  proceedings  for 
their  enforcement.        133  Am.  St.  Rep.  60. 

Operation  of  statute  of  limitations  where 
cause  of  action  for  nominal  damages  sub- 
sequently ripens  into  right  to  actual  dam> 
ages.  125   Am.    St.    Rep.   944. 

Defense  of  limitations  in  ejectment  and 
similar  actions.  4  Am.  St.  Rep.  383. 
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ijtatute  of  limitations  in  actions  against 
corporate  officers  and  stockholders. 

96  Am.  St.  Rep.   973. 

Application  of  limitations  to  actions  for 
injuries  caused  by  milldam. 

17   L.R_A.(N.S.)    206. 

Right  to  recover  for  services  rendered  be- 
yond period  of  limitations  upon  breach  of 
contract  to  make  provision  by  will. 

6   L.R.A.(N.S.)    703. 

JSffect  of  running  of  limitations  since 
original  assessment  upon  reassessment  or- 
dered because  of  former's  invalidity. 

28   L.R.A.(N.S.)    735. 

Applicability  of  limitations  governing  ac- 
tions for  trespass  to  actions  for  damages  to 
realty.  26  L.R.A.(N.S.)    1047. 

Applicability  of  statute  of  limitations  to 
suit  to  remove  cloud  from  title. 

29  L.R.A.(N.S.)  930. 

When  demand  must  be  made  on  certifi- 
cate of  deposit  to  prevent  bar  of  limita- 
tions. 1  L.R.A.(N.S.)  U30. 

J*<ifect  upon  special  statute  of  limitations, 
running  from  time  of  actual  possession  un- 
der tax  deed,  of  invalidity  or  irregularity 
of  such  deed.  23  L.R.A.(N.S.)  1102. 

Statute  of  limitations  applicable  to  ac- 
tion to  enforce  implied  promise  arising 
from  acceptance  of  devise  chargeable  with 
legacy.  8  L.R.A.(N.S.)   393. 

Limitations  as  defense  to  revocation  of 
physician's  or  attorney's  license. 

11   L.RJL(N.S.)    557. 

Statute  of  nonclaim  as  equivalent  of  limi- 
tations within  rule  that  running  of  latter 
against  debt  wlU  bar  remedy  on  mort- 
gage. 31    L.R.A.(N.S.)    1013L 

Whether  statute  runs  during  life  estate 
against  right  of  remainderman  to  compel 
condemnation  proceedings  to  be  taken. 

15  L.R.A.(N.S.)    ia54. 

Effect  of  subsequent  overt  act  on  bar  of 
prosecution  for  conspiracy. 

12  L.R.A.(N.8.)    1053. 

Who  may  plead  statute  of  limitations. 

104  Am.  St.  Rep.  743. 
Statate   ahortemimK  period   of   limit- 
ation. 

Constitutionality  of  statutes  shortening 
period  of  limitations. 

1  L.R.A.(N.S.)    528. 

Reasonableness  of  period  allowed  by  sav- 
'  ing  clause  in  new  statute  of  limitations.     7 
L.R.A.(N.S.)    715;    21   L.K.A.(N.S.)    157. 
Bar  of  otl>«r  olalm  or  remedy. 

Effect  ot  bar  of  other  remedies  to  pre- 
vent sale  under  power  in  trust  deed  or 
mortgage.  13  L.R.A.(N.S.)    1210. 

Effect  of  debt  becoming  barred  upon 
rights  and  remedies  under  conveyance  ab- 
solute on  face,  intended  as  mortgage.  11 
L.R.A.(N.S.)  825;  24  L.R.A.(N.S.)  840. 
Bannlnc  of  statute  against  goTem- 
mental  body. 

Running  of  limitations  against  sovereign 
power.  32  Am.  Dec.  718. 

Maxim   "Nullum   tempus  occurrit   regi." 
101  Am.  St.  Rep.  145. 

Applicability  of  statute  of  limitations  to 


action  by  agencies  of  state.    3  L.mL  (KS.) 
746;  22Lr.A.(N.S.)  921. 
Equitable  remedleai  laebes. 

Limitations  in  equity. 

12  Am.  Dec  368. 

Laches  preventing  equitable  relief. 

64  Am.  Dec.  130. 

Laches  as  bar  to  relief  in  equity. 

23  Am.  St.  Rep.  149. 

Stale  claims.  2  Am.  St.  Rep.  795,  23 
Am.  St.  Rep.  148. 

Laches  defeating  relief  after  repudiation 
of  express  trust.  6  L.R.A.(N.S.)   986. 

Wben  statnte  rons  generally. 

When  statute  commences  to  rim  to  bar 
action  by  surety  against  cosurety  for  con- 
tribution. 18  L.R.A.(N.S.)    585. 

When  statute  commences  to  run  against 

action  to  recover  money  collected  by  agent. 

17   L.RJ1^.(N.S.)    660. 

When  statute  commences  to  run  against 
action  to  recover  money  collected  by  attor- 
ney. 17   L.R.A.(N.S.)    667. 

Effect  of  acceleration  provision  in  mort* 

gage  or  note  to  start  statute  of  limitations. 

12L.R.A.(N.8.)  1100. 

Time  of  accrual  of  right  of  action  as  to 
stockholder's  liability. 

10  L.R.A.(N.S.)    897. 

Running  of  limitations  against  unpaid 
balance  of  stock  subscription. 

1  L.R.A.(N.S.)  901-917. 

When  statute  commences  to  run  against 

action   to  recover  stolen   or  lost   property. 

29  L.R.A.(N.S.)    120. 

Necessity  of  demand  to  start  statute 
against  action  for  bank  deposit. 

2   L.R.A.(N.S.)    671. 

Whether  limitations  commence  to  run  at 
time  of  breach  of  contract,  or  at  time  ac- 
tual damages  sustained. 

15  L.R.A.(N.S.)    156. 

When  statute  commences  to  run  against 
action  for  money  paid  on  Judgment  subse- 
quently reversed.  25  L.R.A.(N.S.)  31. 

Effect  on  running  of  limitations  of  re- 
quest not  to  sue  or  agreement  not  to  plead 
statute.  16  L.R.A.(N.S.)    645. 

Effect  of  failure  to  give  notice,  between 
parties  sustaining  liduciarv  relations,  to 
toll  limitations.  21  L.R.A.(N.S.)   963. 

When  statute  begins  to  run  on  certificate 
of  deposit.  29   L.R.A.(N.S.)    685. 

Beginning  of  limitations  to  run  against 

action  to  recover  monev  paid  by  mistake. 

11    L.R.A.(N;S.)    1191. 

Running  of  limitations  in  case  of  fraud. 
1  Am,  St  Rep.  788. 

Fraud  at  law  preventing  operation  of 
statute  of  limitations.        60  Am.  Dec.  511. 

Failure  to  notify  other  party  of  mistake 
made  by  him  as  fraud  which  will  toll  limi- 
tations. 21  L.R.A.{N.S.)   950. 

Public  records  as  notice  to  set  statute 
running  against  action  based  on.  fraud. 

22  L.R.A.(N.S.)    208. 

Whether  right  to  attach  property  fraudu- 
lently conveyed  starts  statute  of  limita- 
tions, as  against  right  to  tile  creditors' 
bill.  2  L.R.A.(N.S.)  988. 
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When  statute  commences  to  run  against 
action  for  injury  to  surface  by  mining  or 
other  excavations.         23  L.R.A.(N.S.)   805. 

Effect  of  void  proceedings  for  sale  of 
realty  to  start  statute  running  in  favor  of 
purchaser  in  possession. 

8  L.R.A.(N.S.)  354. 

When  right  of  action  for  injury  to  real 
estate,  from  cause  not  immediately  effec- 
tive,   accrues.  5    L,.R.A.(N.S.)     379. 

Whether  void  tax  deed  sets  in  motion 
special  statutes  of  limitations  governing 
actions  to  recover  lands  sold  for  taxes. 

27   L.R.A.(N.S.)    339. 

Time  of  accrual  of  cause  of  action  for 

breach  of  covenant  of  seisin  or  warranty. 

17    I*R.A.(N.S.)     1189. 

When  statute  begins  to  run  against  ac- 
tion for  damages  to  land  by  obstructing 
stream  or  surface  water. 

20   L.R.A.(N.S.)    886. 

When  statute  begins  to  run  against  ac- 
tion for  flooding  of  land  caused  by  digging 
of  ditch  or  drain.         20  L.R.A.(N.S.)   894. 

When  statute  begins  to  run  again  action 
for  flooding  caused  by  obstructing  stream 
or  surface  water,  or  digging  of  ditch  or 
drain.  25  tuR.A.(N.S.)    645. 

When  statutes  commence  to  nm  against 
action  for  damages  by  seepage  from  ditch 
or  canal.  23  L.R.A.(N.S.)    705. 

When  statute  of  limitations  runs  against 
county  and  like  warranties. 

8    Am.    St.    Rep.    206. 

Beginning  of  statute  to  run  against  ac- 
tion upon  obligations  of  municipal,  or  quasi 
municipal,  body  payable  out  of  particular 
fund.  10  L.R.A.(N.S.)    478. 

When  limitation  begins  to  run  against 
action  upon  general  municipal  bonds. 

16  L.RA.(N.S.)    803. 
Rffeot  of  dlBabiUtx. 

Effect  of  coverture  on  running  of  limi- 
tations. 36  Am.  Dec.  09. 

Disability  of  one  of  several  parties  to  ac- 
tion or  proceedings.    49  Am.  St.  Rep.  710, 

Disability  of  some,  but  not  all  of  joint 

tenants  as  affecting  statute  of  limitations. 

7   L.R.A.(N.S.)    407. 

Effect  of  abseiaee  from  atate. 

Absence  from  state  preventing  running  of 
limitations.  13  Am.  Dec.  368. 

Effect  of  absence  from  statp  on  running 
of  limitations.  36  Am.  Dec.  72. 

Effect  of  mortgagor's  absence  from  state 
to  toll  limitations  as  against  foreclosure 
against  his  grantee.      26  L.R.A.(N.S.)  899. 

Applicability  to  nonresidents  of  provision 
suspending  limitations  until  "return"  of  ab- 
sent defendant.  25  L.R.A.(N.S.)    24. 

Sufficiency  and  effect  of  "return"  to  state 

by  defendant  to  start  limitations  running. 

23  L.R.A.(N.S.)   547. 

Application  of  statute  of  limitations  to 
foreign  corporations.  52  Am.  Dec.  256. 
Intemtptloii  of  statiite. 

Whether  statute  of  limitations  is  sus- 
pended during  period  allowed  administra- 
tor to  bring  action.      13  L.R.A.(N.S.)  1201. 

Acknowledgment  of  barred  debt. 

8  Am.  Dee.  162. 


New  promise  by  joint  debtor. 

10  Am.  Dec.  695. 

Acknowledgment  of  debt  barred  by  limi- 
tations. 10  Am.  Dec.  571. 

Acknowledgment  or  new  promise  to  sus- 
pend running  or  remove  bar  of  statute  of 
limitations.  102  Am.  St.  Rep.  752. 

J^ffect  of  payment  or  acknowledgment  by 
mortgagor  to  toll.  limitations  as  against 
person  holding  through  him. 

28  L.R.A.(N.S.)    169. 

Person  to  whom  acknowledgment  or  new 
promise  must  be  made  to  toll  statute  or  re- 
move bar  of  limitations. 

25    L.R.A.(N.S.)    805. 

Effect  of  new  promise  or  payment  on 
barred  judgment.  8  L.R.A.(N.S.)    440. 

Devise  or  legacy  reciting  consideration  as 
acknowledgment  affecting  bar  of  limita- 
tions. 1  L.R.A.(N.S.)    1117. 

JSew  promise  or  acknowledgment  to  re- 
move bar  of  limitations  against  action 
based   on   tort.  13    L.R.A.(N.S.)    912. 

Effect  of  giving  check  to  toll  statute  of 
limitations.  18  L.R.A.(N.8.)    223. 

Effect  of  payment  on  collateral  to  stav 
running  of  statute  against  principal  obli- 
gation. 12  L.R.A.(N.S.)    1032. 

Effect  of  application  to  debt  of  proceeds 
of  collateral,  upon  running  of  limitations. 
27    L.R.A.(N.S.)    843. 

Effect  of  application  of  proceeds  of  sale 
under  deed  of  trust  or  mortgage  upon  run- 
ning of  limitations.      14  L.R.A.(N.S.)  479. 

Payment  on  past-due  debt  subsequently 
becoming  barred  as  extending  limitation  ap- 
plicable to  mortgage  security. 

11   L.R.A.(N.8.)    744. 

Revival  of  barred  debt  by  general  pay- 
ment. 13   L.R.A.(N.S.)    1141. 

Payment  on  mortgage  by  one  cotenant  as 
tolling  limitations  as  to  others. 

27  L.R.A.(N.S.)    146. 

Effect  of  injunction  against  suing  on 
running  of  limitations.  3  L.R.A.  (N.S.) 
1187;   23  L.R.A.(^.S.)    673. 

Judgment  in  ejectment  as  suspending 
statute  of  limitations. 

52  Am.   St.   Rep.   648. 

Effect  of  judgment  and  proceedings  in 
ejectment  on  statute  of  limitations. 

54  Am.  Dec.  545. 

Fault  of  plaintiff  causing  failure  of  suit 
as  affecting  statutory  right  to  additional 
time  for  new  action. 

11   L.R.A.(N.S.)    479. 

When  action  based  on  service  by  pub- 
lication deemed  commenced,  for  purpose  of 
limitations.  28  L.R.A.(N.S.)   702. 

Relation  of  new  pleadings  to  statutes  of 
limitation.  3  L.R.A.(N.S.)    269. 


I.IMTTATION  OF  INDEBTEDKESa 

Of  school  district,  see  Schools,  IV.  d. 


LIMITATION   OF   UABIUTT. 

See  Carriers,  II.  b,  6. 
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LINSEED  OIL— LIST. 


LINSEED  OIL. 

Police  power  to  prohibit  sale  of,  see  Con- 
stitutional Law,  70,  71. 

Labeling  a  compound  as  40  per  cent  thin- 
ner and  60  per  cent  linseed  does  not  take 
it  out  of  the  operation  of  the  statute  for- 
bidding the  sale  of  linseed  oil  which  does 
not  answer  the  test  of  purity  recognized  by 
the  United  States  PharmacopiBia.  Amer- 
ican Linseed  Oil  Co.  v.  Wheaton,  —  S.  D. 
— ,  —  L.R.A.(N.S.)  — ,  125  N.  W.  127. 


♦  »» 


LIQUIDATED  DAMAGES. 

See  Damages,  III.  a,  6. 


♦  «» 


LIQUOR  LI0EK8E. 

See  Intoxicating  Liquors,  II. 


*»» 


LIQUOR  MUISAlfOE. 

See  Intoxicating  Liquors,  III.  g. 


LIQUORS. 


Intoxicating   liquors,   see    Intoxicating  Li- 
quors. 


«  »  > 


LIS  PENDENS. 

Vacation  of  notice  of  pendency  of  action  otf 
voluntary  discontinuance,  see  Action 
or  Suit,  137. 

Admissibility  of  notice  of,  see  Evidence, 
307. 

Sufficiency  of  evidence  of  notice  of,  see 
Evidence,  874. 

Conclusiveness  of  judgment  against  pur- 
chaser of  land  for  amount  of  lien  for 
which  lis  pendens  had  been  filed,  see 
Judgment,  119. 

Effect  of  failure  to  record  deed  until  after 
entry  of  judgment  where  notice  of  lis 
pendens  was  not  given,  see  Real  Prop- 
erty,   18. 

1.  A  purchaser  of  the  subject-matter  of 
an  action  after  judgment,  and  before  ap- 
peal, is  a  purchaser  pendente  lite.  Sykes 
V.  Beck,  12  N.  D.  242,  96  N.  W.  844. 

2.  A  purchaser  of  land  in  litigation  on 
which  there  is  a  lis  pendens  filed  in  the 
office  of  the  Register  of  Deeds  of  the  prop- 
er  county,   correctly   describing    the   land. 


takes  it  subject  to  everything  adjudicated 
against  his  grantor  in  the  suit.  Borden 
V.  Graves,  —  N.  D.  — ,  127  N.  W.  104. 

3.  The  filing  of  a  statutory  notice  of  pen- 
dency does  not  constitute  constructive  no- 
tice of  anything  more  than  the  pendency 
of  the  action,  and  when  the  action  has 
ceased  to  be  pending  under  the  law  of  lis 
pendens  the  statutory  notice  ceases  to  be 
effectual  for  any  purpose.  McVay  v.  Tous- 
ley,  20  S.  D.  258,  129  Am.  St  Rep.  927, 
105  N.  W.  932. 

4.  Under  S.  D.  Rev.  Code  Civ.  Proc.,  § 
108,  providing  that  only  from  the  time  of 
filing  of  notice  of  pendency  of  the  action 
shall  the  pendency  of  the  action  be  con- 
structive notice  to  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby, 
in  an  action  to  quiet  title  to  land  the  court 
erred  in  allowing  defendant  to  introduce  a 
judgment  roll  in  an  action  by  a  third  par- 
ty, under  whom  defendant  claimed  title, 
against  plaintiff's  grantor,  which  action 
was  pending  when  plaintiff  purchased  but 
in  which  no  notice  of  lis  pendens  was  filed. 
Oilman  v.  Carpenter,  22  S.  D.  123,  155 
N.  W.  659. 

5.  When  a  conveyance  given  to  secure 
a  note  provides,  on  payment  of  the  in- 
debtedness, for  a  reconveyance  by  the  gran- 
tee as  trustee,  and  after  the  execution  and 
recording  of  a  reconveyance  the  assignee  of 
the  mortgage  and  note  institutes  foreclos- 
ure proceedings  which  he  subsequently  dis- 
misses, the  notice  of  lis  pendens  therein 
being  canceled  of  record,  subsequent  pur- 
chasers of  the  land  acquire  it  free  of  the 
mortgage  lien  as  against  a  subsequent  as- 
signee of  the  note  and  mortgage.  McV^ay 
V.  Tousley,  20  S.  D.  258,  129  Am.  St. 
Rep.  927,  105  N.  W.  932. 

Peraonal  property. 

6.  A  mortgagee  of  chattels  who  acquires 
possession,  from  a  purchaser  during  the 
pendency  of  an  action  for  the  possession 
thereof  between  the  former  owner  and  such 
purchaser,  is  not  charged  with  notice  there- 
of. Calkins  v.  First  Nat  Bank,  20  S.  D. 
466,  107  N.   W.  675. 

Editorial  notes. 

Lis  pendens.  14  Am.  Dec.  774. 

Law  of  lis  pendens.    56  Am.  St.  Rep.  853. 
When   lis  pendens   arises. 

40  Am.  St  Rep.  189. 
Whether   purchase   of   land   is   pendente 
lite,   when    made   after   decree   and   before 
any  steps  taken  to  review. 

10  L.R.A.(N.S.)   443. 

Beginning   of  lis   pendens   as   to   rights 

asserted  by  defendant  as  basis  of  afiirroa- 

tive  relief.  8  L.R.A.(N.S.)  464. 

Effect    of    lis    pendens    in    sister    state 

when  pleaded  in  aoatement 

25  Am.  Dec.  195. 


LIST. 

Uf  delinquent  taxes,  see  Taxes,  IV.  q. 
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XITERABT  PBOPEBTT. 

Editorial  notes. 

Common  law  rights  in  intellectual  pro- 
ductions. 9   L.R.A.(N.S.)    174. 

Rights  and  remedies  of  author  who  has 
parted  with  property  rights. 

3  L.R.A.(N.S.)    629. 


««» 


UVEBT  STABLE  KEEPEB. 

Editorial  notes. 

Duty  of  livery  stable  keeper  as  to  char- 
acter of  horse.  25  L.R.A.(N.S.)   372. 

Liability  of  livery-stable  keeper  for  loss 
of   property   of  patron. 

3  L.R.A.(N.S.)   348. 


UVE  STOCK. 


Transportation   of,   see  Carriers,  11.  b,  4. 
See  also  Animals. 


LOAN. 

To  bank,  see  Banks,  17. 

Estoppel  of  bank  to  deny  authority  of 
officer  to  make,  see  Estoppel,  16. 

Sufficiency  of  evidence  of  agreement  to  re- 
pay, see  Evidence,  827. . 


♦  »» 


IA>A3X  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

•     »» » 

liOAN   BBOKEBS. 

Editorial  aote. 

Persons  engaged  in  loaning  own  money 
as  loan  brokers.  26  L.R.A.(N.S.)   748. 


I.OCAI.  IMPBOVEMENTS. 

See   Public  Improvements. 


I.OCAI.  OPTION. 


Referring  to  people  for  approval  of  stat- 
utes, see  Constitutional  Law,  13. 

As  to  sale  of  intoxicating  liquors,  see  In- 
toxicating Liquors,  I,  b. 


»  »  » 


I.OCAI.  PBEJUDICE. 

As  ground   for  change  of  venue,   see  Ac- 
tion or  Suit,  107,  110-113. 


rOCAX  STATTTTES. 

See  Statutes,  II.  f. 


LOCATION. 


Of  mining  claim,  see  Mines. 

Of  railroad  route,  see  Public  Lands,  6-10. 


♦  »» 


LONG  ACCOUNT. 

Compulsory  reference  of,  see  Reference,  L 

♦  » » 
IX>NO  AND  SHOBT  KAin,. 

Allegations  as  to,  see  Pleading,  306. 

e  ■ » 

LOSS. 

Of   liomestead,    see   Homestead,    11. 
Of  insured  property,  extent  of,  see  Insur- 
ance, 122. 
Of  mechanic's  lien,  see  Liens,  V.  e. 
Of  right  to  use  water,  see  Waters,  18-22. 


LOSS  OF  PBOFITS. 

'As  element  of  damages,  see  Damages,  III.  j. 

4«» 

LOST  nrSTBUMENTS. 

Duty  of  court  in  case  of,  see  Courts,  1,  2. 
Secondary  evidence  of  contents  of,  see  Evi- 
dence, III. 

Editorial  notes. 

Actions  on   lost  instruments. 

94  Am.  St.  Rep.  466. 
Re-establishment  of  lost  instruments. 

^  32  Am.  St.  Rep.  699. 


4  »  » 


LOST  SECTION  COBNEB. 

Mode  of  establishing,  see  Boundaries. 

4<» 

IiOTTEBT. 

Editorial  notes. 

What  is  a  lottery.       16  Am.  St.  Rep.  42. 
Distribution    of   suits   by   tailor    among 
members  of  club  as  lotterv. 

21  L.R.A.(N.S.)   876. 
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LOW  LANDS— MALICIOUS  MISC!HIEF. 


Acoiunnlating  monef  hy  payments  of 
member,  and ,  distributing  it  in  order  of 
number  of  eertificate,  as  a  lottery. 

13.L.R.A.(N.S.)   1096. 

Distribntion  of  parcels  of  land  bv  chance 
as  lottery.  23  L.R.A.(NJ3.)  026;  27  L.R.A. 
(N.S.)  287. 

Guessing  contests  as.  11  L.R.A.  609. 

Right  to-  recover  subscription  to  lottery 
■cheme.  16   L£.A.(N.&)    671. 


row  LAITDS. 

EdltorUl  note. 

Power  to  fill  low  lands  at  expense  of 
owner.  30  L.ILA.(N.8.)    709. 


♦  •» 


Injury  to  employee  by.  Me  Master  and 
Serrant,  XL  a,  3. 


M 


aiAOZSTBATE. 


Right  to  appeal  from  decision  of,  see  Ap- 
peal and  Error,  3. 

Waiver  of  lack  of  jurisdiotioD  of,  see  Ap- 
peal  and   Error,   796. 

See  also  Justice  of  the  Peace. 


»«» 


See  FostofBce. 


4»» 


MATMTTfO. 

Maiming  ia  not  an  offense  included  in 
the*  crime  of  shooting  with  intent  to  kill. 
State  T.  Mattison,  13  K.  D.  391,  100  N.  W. 
1091. 


»«» 


MAIITTENAKCE. 

See  Champerty. 

e  i» 
MAJOBZTT. 

Vote  of,  an  question  of  increasing  amount 
of  city's  indebtedness,  see  Municipal 
Corporations,  36. 

At  election,  see  Voters  and  Elections,  11. 
d. 


MALFEASANCE. 

Removal  from  ofiSce  for,  see  Officers,  8. 


MALICE.  A 

Right   to   exemplary   damages  in   case   of, 

see  Damages,  li. 
In  published  libel,  evidence  as  to,  see  Evi- 
'  dence,  803,  804. 


Presumption  as  to,  see  Evidence,  II.  e^  9. 

Evidence  of,  see  Evidence,  X.  e,  2. 

Ia  publishing  libelous  statement,  see  Li- 
bel and  Slander,  16,  17. 

Instruction  on  question  of,  see  Trial,  321. 

Question  for  jury  as  to,  see  Trial,  IV.  d, 
4. 

See  also  Malicious  Mischief;  Malieious 
Prosecution. 


»»» 


MALXCIOTra  mtVJLY. 

Treble  dsunages  for  malicious  destmeti<» 
of  property,  see  Damages,  83. 


MALICIOUS   MISCHIEF. 

Extent   of  punishment   for,   see   Criminal 

Law,  71. 
Instruction  as  to,  see  Trial,  421. 

1.  Malice  is  an  essential  ingredient  of 
the  crime  of  malicious  mischief,  and  a  con- 
viction cannot  be  sustained  in  the  absence 
of  any  evidence  disclosing  such  malice. 
State  V.  Minor,  17  N.  D.  454,  10  L.R.A. 
(N.S.)   273,  117  N.  W.  628. 

2.  "Maliciously,"  as  used  in  a  statute 
relating  to  the  crime  of  "malicious  mis- 
chief," while  implying  an  intent  to  vex  and 
annoy  the  owner  of  the  property  injAred, 
must  be  given  a  restricted  meaning,  and  im- 
ports that  the  act  to  which  it  relates  must 
have  resulted  from  actual  ill-will  or  re- 
venge. State  V.  Minor,  17  N.  D.  464,  19 
L.R.A.(N.S.)   273,  117  N.  W.  628. 

[Cited  in  note  in  128  Am.  St  Rep.  166, 
on  malicious  mischief.] 

3.  Under  S.  D.  Rev.  Pen.  Code,  §  712, 
defining  what  is  necessary  to  sustain  a 
prosecution  for  malicious  mischief,  the 
acts  complained  of  must  not  only  be  done 
willfully,  but  for  the  purpose  of  avenging 
some  real  or  imaginary  wrong  sustained 
by  the  party  charged  with  the  commission 
of  the  ofTense.  State  v.  Tarlton,  22  S.  D. 
495,  118  N.  W.  706. 

[Cited  in  note  in  123  Am.  St  Rep.  166, 
on  malicious  mischief.] 
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4.  On  a  prosecution  for  malicious  mis- 
chief the  court  did  not  err  in  instructing 
that  "such  acts  or  conduct  toward  or  in 
relation  to  the  property  of  another  as 
evinces  a  disposition  of  wanton  deviltry 
and  reckless  disregard  of  the  rights  and 
property  of  another  is,  in  law,  malice,  the 
same  as  if  he  had  a  well-formed  design  in 
his  mind  to  annoy  or  injure  the  owner  of 
the  property,"  under  S.  D.  Rev.  Pen.  Code, 
§  811,  defining  the  malice  necessary  to  sus- 
tain a  prosecution  for  malicious  mischief. 
State  V.  Tarlton,  22  S.  D.  495,  118  N.  W. 
706. 

Editorial  motes. 

Malicious  mischief.  32  Am.  Dec.  662; 
128  Am.  St.  Rep.  163. 

Definition  of  "malice"  as  requisite  of 
offense  of  malicious  mischief. 

19  L.R.A.(N.S.)  273. 


♦  »» 


MAUOIOTTS  PBOSEOTTTION. 

Presumption  as  to  good  faith  of  defendant,^ 

see  Evidence,  84. 
Sufficiency  of  pleading  in  action  for,  see 

Pleading,  268. 
Question   for   jury   as   to   liability  where 

action  was  taken  on  advice  of  counsel, 

see  Trial,  136. 
Question  for  jury  as  to  probable  cause,  see 

Trial,  137. 

1.  Regardless  of  motive  the  rigorous  en- 
forcement of  a  legal  right  is  not  malicious 
abuse  of  process.  Ingalls  t.  Christopher- 
son,  21  S.  D.  574,  114  N.  W.  704. 

2.  In  order  to  constitute  malicious  abuse 
of  process  lawfully  issued  it  must  be  used 
for  a  purpose  not  intended  by  law.  In- 
galls v.  Christopherson,  21  S.  D.  574,  114 
N.  W.  704. 

3.  The  securing  of  a  default  judgment 
and  execution  thereon  while  defendant 
therein  is  engaged  in  harvest  and  is  thus 
compelled  to  give  a  note  and  mortgage  to 
forestall  levy  upon  horses  which  he  can- 
not spare  is  not  sufficient  to  support  a  com- 
plaint for  malicious  abuse  of  process.  In- 
galls v.  Christopherson,  21  S.  D.  574,  114 
N.  W.  704. 

4.  An  action  for  malicious  prosecution 
cannot  be  maintained,  in  the  absence  of 
proof  that  the  defendant  in  fact  acted  ma- 
lici'TOsly  or  in  bad  faith,  where  the  evidence 
shows  that  she  was  advised  by  reputable 
eonnsel,  including  the  state's  attorney,  that 
the  plaintiff  could  be  convicted  of  the 
crime  charged,  and  that  she  acted  upon  that 
advice.  Krause  v.  Bishop,  18  S.  D.  298, 
100  N.  W.  434. 

Editorial  notes. 

.Malicious  prosecution  of  civil  suit. 

14  Am.  Dec.  600. 

Actions    for    wrongful   attachments    and 

defenses  thereto.  81  Am.  Dec.  467. 

Liability    for    malicious    prosecution    of 

civil  action.  93  Am.  St.  Rep.  154. 

Malicious  prosecution  of  criminal  charge. 

26  Am.  St.  Rep.  127. 


Malicious  prosecution  based  on  erlminal 
charge  not  followed  by  arrest. 

9  L.R,A.(N.8.)    171. 
Plea  of  guilty  as  affecting  action  for  il- 
legal  arrest,    false   imprisonment,    or   ma- 
licious prosecution. 

20  L.R.A.(N.S.)   295. 
Right  at  possessor  without  title  to  main- 
tain  action   for  malicious   prosecution  for 
seizure  of  property  in  action  against  him. 
28  L.R.A.(N.S.)   330. 
Lack  of  jurisdiction   of  court  in  which 
malicious   prosecution    begim    as    affecting 
right  of  action  therefor. 

2  L.R.A.(N.S.)   1100. 
When   action   sufficiently  at  an   end  to 
support  suit  for  malicious  prosecution. 

2  L.R.A.(N.S.)    927. 
Advice  of  counsel  as  defense  to  action 
for  malicious  prosecution. 

18  L.R.A.(N.S.)   49. 

Discharge    of    accused    by    examining 

magistrate  as  evidence  of  want  of  probable 

cause.  3  L.R.A.(N.S.)    920. 

Acquittal  or  discharge  on  criminal  charge 

as  evidence  of  want  of  probable  cause. 

64  L.R.A.   474. 
Effect  of  releases  without  prosecution  to 
create    presumption    of   want   of   probable 
cause.  12   L.R.A.(N.S.)    717. 

Verdict  of  guilty  set  aside  or  reversed 
and  followed  by  acquittal  or  nolle  prosequi 
as  evidence  of  probable  cause. 

6  L.R.A.(N.S.)  701. 
Effect  on  presumption  of  probable  causa 
for  prosecution,  of  procurement  of  convic- 
tion by  fraud,  perjury,  etc. 

15L.R.A.(N.S.)   1143. 


4«  » 


IfAIfBACTICE. 

Presumption  as  to,  on  appeal,  see  Appeal 

and  Error,  614. 
Exemplary  damages  for,  see  Damages,  6, 

«. 

*  ■ » 

MALT  UQirOB. 

Unlawfulness  of  sale  of,  see  Intoxicating 
Liquors,  31. 

#«» 

MAKDAXaS. 

L  When  may  Issue;  Scope  and  Func- 
tion. 

a.  /n  General. 

b.  To  Court  and  Court  Officers. 

c  To     Municipal;     County,     and 
School  Officers. 

d.  To  School  Land  Officers. 

e.  Concerning  Elections. 

f.  Title    or    Possession    of   Publio 

Office. 
II.  Pbactice;    Pbocedube;    Judoment. 

a.  Who  may  Apply  for  Writ;  In 

Whose  Name  Entitled. 

b.  Time. 

c.  Pleading;  Writ. 

d.  Parties  Defendant. 

e.  Bearing;  Qutstions   Considered. 
III.  Editobial  Notes. 
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Review  of  discretion  as  to  granting,  see 
Appeal  and  Error,  586. 

Conclusiveness  of  judgment  in,  see  Judg- 
ment, 101. 

Enforceability  of  order  of  railroad  com- 
missioners by,  see  Railroad  Commission- 
ers,  3. 


I.  When  mat  Issue;    Scope  and   Func- 
tion. 

a.  In  Oeneral. 
From  supreme  court,  see  Courts,  31-37. 

1.  Mandamus  will  not  lie  to  compel  the 
performance  of  an  official  act,  involving  dis- 
cretionary power,  but  otherwise  in  case  of 
the  exercise  of  a  ministerial  power.  State 
ex  rel.  Koontz  v.  Brown,  —  8.  D.  — ,  126 
N.  W.  294. 

2.  Mandamus  will  not  issue  unless  the 
relator  has  a  clear  legal  right  to  the  per- 
formance of  the  particular  right  of  which 
performance  is  sought  to  be  compelled. 
State  ex  rel.  Minot  v.  Willis,  18  N.  D.  76, 
118  N.  W.  820. 

3.  Mandamus  will  not  lie  to  control  the 
exercise  of  official  duties  which  are  in  their 
nature  judicial  and  discretionary,  but  it 
lies  to  compel  the  performance  of  purely 
ministerial  duties.  Stephens  v.  Jones,  — 
S.  D.  — ,  123  N.  W.  705. 

4.  Where  the  duty  of  a  public  official 
necessarily  requires  examination  of  evidence 
and  the  decision  of  questions  of  law  and 
fact,  such  a  duty  is  not  ministerial,  but  is  a 
judicial  or  discretionary  duty.  Stephens  v.- 
Jones,  —  S.  D.  — ,  123  N.  W.  705. 

5.  It  is  not  an  abuse  of  the  court's  dis- 
cretion to  compel  the  performance  of  an 
official  duty  by  mandamus,  when  doubt  ex- 
ists as  to  whether  any  substantial  benefits 
can  result  therefrom,  and  it  appears  that 
such  duty  has  not  been  performed.  Stat? 
ex  rel.  Andrews  v.  Boyden,  18  S.  D.  388,  100 
N.  W.  703. 

6.  An  act  by  a  public  officer  is  none  the 
less  ministerial  because  the  person  perform- 
ing it  may  have  to  satisfy  himself  that  the 
state  of  facts  exists  under  which  it  is  his 
right  and  duty  to  perform  the  act,  and  al- 
though in  so  doing  he  must  to  such  extent 
construe  a  statute  by  which  the  duty  is  im- 
posed. Stephens  v.  Jones,  —  S.  D.  — ,  123 
N.  W.  705. 

7.  A  ministerial  act  or  duty  is  one  which 
is  to  be  performed  under  a  given  state  of 
facts,  in  a  prescribed  manner  in  obedience 
to  the  mandate  of  legal  authority,  and  with- 
out regard  to  or  exercise  of  the  judgment 
of  the  one  doing  it  upon  the  propriety  of  the 
act  being  done.  Stephens  v.  Jones,  —  S. 
D.  — ,  123  N.  W.  705. 

8.  The  more  adequate  and  speedy  remedy 
which  a  suitor  must  possess  to  defeat  his 
right  to  a  mandamus  is  a  legal  remedy 
rather  than  a  physical  one;  and  the  mere 
physical  power  to  retain  money  out  of  a 
future  settlement  which  it  would  be  relator's 
legal  duty  to  pay  does  not  bar  the  writ  as 


against  an  officer  who  withholds  proper 
payment.  State  ex  rel.  McDonald  t. 
Holmes,  —  N.  D,  — ,  123  N.  W.  884. 

9.  The  writ  of  mandamus  is  not  a  mere 
writ  of  right,  but  a  high,  prerogative  man- 
date that  will,  in  the  exercise  of  sound,  ju- 
dicial discretion,  and  on  equitable  prin- 
ciples, be  issued  only  when  called  for  by 
circumstances  so  exceptional  that,  if  the 
extraordinary  relief  afforded  by  the  writ 
is  refused,  a  failure  or  miscarriage  of  jus- 
tice will  result.  It  will  not  be  awarded  in 
a  proceeding  involving  only  the  public  in- 
terest, even  where  a  prima  facie  right  to 
legal  relief  is  shown,  if  it  appears  that  it 
will  serve  no  other  purpose  than  to  require 
an  idle  ceremony  on  the  part  of  public 
officers,  or  will  produce  a  barren  and  fruit- 
less result,  not  affecting  the  public  interest 
beneficially  or  otherwise.  State  ex  rel. 
Davis  V.  Willis,  —  N.  D.  — ,  124  N.  W.  706. 

b.  To  Court  and  Court  Officer*. 

10.  Generally  mandamus  does  not  lie  to 
control  the  exercise  of  judicial  discretion. 
Stockwell  V.  Crawford,  —  N.  D.  — ,  130  N. 
W.  226. 

11.  Mandamus  will  issue  to  compel  obedi- 
ence to  the  mandate  of  an  appellate  court. 
Schnepper  v.*  WhiUng,  18  S.  D.  38,  99  N.  W. 
84. 

12.  Mandamus  does  not  lie  to  review  the 
action  of  an  inferior  tribunal  on  account 
of  error  therein.  Farnham  v.  Colman,  19 
S.  D.  342,  1  L.R.A.(N.S.)  1135,  117  Am. 
St.  Rep.  944,  103  N.  W.  161,  9  A.  &  E.  Ann. 
Cas.  314. 

[Cited  in  note  in  24  L.R.A.(N.S.)  887, 
on  mandamus  to  compel  inferior  court 
to  enforce  its  judgment  or  decree.] 

13.  Mandamus  is  a  proper  remedy  to 
compel  a  trial  judge  to  settle  a  statement  of 
the  case  when  presented  to  him  in  accord- 
ance with  the  facts  and  in  time,  and  he 
wrongfully  refuses  to  settle  it.  Tuttle  v. 
Pollock,  —  N.  D.  — ,  123  N.  W.  399. 

14.  The  rule  that  an  inferior  court  will 
be  required  by  mandamus  to  proceed  and 
hear  a  case  properly  before  it,  but  which  it 
has  refused  to  hear  for  the  mistaken  reason 
that  it  is  without  jurisdiction,  has  no  appli- 
cation where  the  court  has  taken  jurisdic- 
tion of  the  case,  and,  in  the  exercise  of  thi- 
judicial  function,  has  decided  upon  a  ques- 
tion submitted  to  it  for  determination  that 
the  action  is  without  authority  of  law  to 
accomplish  the  desired  purpose,  and  that 
the  plaintiff  has  mistaken  its  remedy,  and 
dismissed  the  case  for  this  reason.  State  ex 
rel.  Attv.  Gen.  v.  District  Ct.  13  N.  D.  211, 
100  N.  W.  248. 

15.  In  an  action  prosecuted  in  the  name 
of  the  state,  on  the  relation  of  the  attorney 
general,  for  the  purpose  of  removing  a 
sheriff  from  office  for  alleged  acts  of  mal- 
feasance, founded  upon  N.  D.  Rev.  Codes 
1899,  §  5743  et  seq.,  in  which  action  a  mo- 
tion to  suspend  the  officer  pending  trial, 
pursuant  to  §  363,  was  made,  the  district 
court,  on  objection  of  the  defendant,  decided 


Digitized  by 


Google 


MANDAMUS,  L  o; 


«65 


that  it  was  without  jurisdiction  to  suspend 
and  without  authority  to  try  defendant  for 
his  removal  from  office  in  this  form  of  ac- 
tion, and  dismissed  the  motion  and  case. 
This  was  a  judicial  determination  by  the 
court  of  a  matter  properly  before  it,  and, 
whether  right  or  wrong,  will  not  be  re- 
viewed by  mandamus.  Relator's  remedy  is 
by  appeal.  State  ex  rel.  Atty.  Gen.  v. 
District  Ct.  13  N.  D.  211,  100  N.  W.  248. 

16.  Where  the  defendant  in  an  action 
filed  a  void  affidavit  of  prejudice  against 
the  trial  judge,  and  the  latter  after  trying 
to  secure  another  judge  to  sit  in  his  place 
adjourned  the  court  sine  die,  because  he 
had  cases  previously  set  for  trial  in  another 
county  on  the  next  day,  and  it  would  have 
been  impossible  to  try  the  case  in  question 
and  be  present  in  the  other  county  and  no 
other  judge  could  be  procured  to  take  his 
place;  the  trial  judge  would  not  be  re- 
quired by  mandamus  to  reconvene  the  court 

'  and  proceed  to  the  trial  of  the  action  so 
prevented,  where  to  do  so  might  interfere 
with  numerous  other  terms  in  his  district. 
Stockwell  V.  Crawford,  —  N.  D.  — ,  130  N. 
W.  225. 

17.  A  judicial  determination  as  to  the 
sufficiency  of  the  evidence  to  bring  the  incor- 

§  oration  of  a  town  within  the  purview  of 
.  D.  Sess.  Laws  1007,  chap.  6,  legalizing 
the  incorporation  of  towns  for  errors  in 
procedure  therein,  could  not  be  corrected 
or  controlled  by  writ  of  mandamus.  Vilas 
V.  Circuit  Ct.  —  S.  D.  — ,  123  N.  W.  841. 

18.  Mandamus  will  not  lie  to  compel  a 
circuit  court  to  vacate  its  judgment  declar- 
ing void  an  attempted  incorporation  by  a 
town,  which  had  been  affirmed  on  appeal, 
although  thereafter  a  curative  act  was 
passed,  being  S.  D.  Sess.  Laws  1907,  c.  6, 
legalizing  the  incorporation  of  towns  where 
certain  defects  occurred  in  the  procedure, 
because  plaintiff  might  have  maintained  an 
ordinary  action  in  equity  to  vacate  the 
former  judgment,  or  might  have  appealed 
from  the  order  refusing  to  vacate  the  same. 
Vilas  V.  arcuit  Ct.  —  S.  D.  — ,  123  N.  W. 
841. 

c.  To  Municipal,  County,  and  School  Offi- 
cers. 

Who  may  apply  for  writ  of  mandamus,  see 
infra,  36,  37. 

Time  to  apply  for  writ,  see  infra,  40. 

Sufficiency  of  writ  or  pleading,  see  infra, 
41,  42. 

Election  of  remedy  on  county  road  war- 
rants, see  Action  or  Suit,  26. 

Joinder  of  action  for,  with  action  for  in- 
junction, see  Action  or  Suit,  38. 

See  also  infra,  32. 

IK.  Mandamus  is  the  proper  proceeding 
to  compel  the  board  of  county  commis- 
sioners to  issue  a  liquor  license,  wliere  the 
applicant  has  strictly  complied  with  all  the 
provisions  of  the  law  entitling  him  to  such 
license.  Burke  v.  Collins,  18  S.  D.  190, 
90  N.  W.  1112. 


[Cited  in  note  in  27  L.R.A.(N.S.)  1196, 
1196,  on  right  to  control  by  mandamus 
decision  oi  licensing  officers  as  to 
fitness  of  applicant  for  liquor  license.] 

20.  The  right  given  by  Rev.  Pol.  Code, 
§  850,  to  appeal  "from  all  decisions  of  the 
board  of  county  commissioners  upon  mat- 
ters properly  l>efore  them,"  does  not  fur- 
nish an  adequate  remedy  for  the  refusal  of 
the  county  commissioners  to  comply  with 
a  petition  for  an  increase  in  the  number  of 
commissioners,  so  as  to  prevent  a  remedy 
by  mandamus  to  the  commissioners,  since  ^ 
no  decision  of  the  board  is  involved.  State 
ex  rel.  Schilling  v.  Menzie,  17  S.  D.  635, 
97  N.  W.  745. 

21.  The  board  of  county  commissioners 
may  be  compelled  by  mandamus  to  make  a 
record  of  the  fact  that  a  majority  of  the 
legal  voters  of  the  county  petitioned  such 
board  to  change  the  county  seat  as  required 
by  8.  D.  Const.  Art.  9,  Sec.  3,  under  S. 
D.  Rev.  Code  Civ.  Proc.  Sec.  764,  which  pro- 
vides that  a  writ  of  mandamus  may  be 
issued  to  a  board  to  compel  the  performance 
of  an  act  which  the  law  specially  enjoins  as 
an  official  duty,  where  the  board  found  to 
such  effect,  but  its  clerk,  the  county  auditor, 
failed  to  record  such  decision  as  required 
by  S.  D.  Rev.  Pol.  Code,  Sec.  824,  which 
requires  the  board  to  keep  a  book  in  which 
all  orders  and  decisions  made  by  it  shall  be 
recorded,  and  Sec.  885,  which  requires  the 
auditor  to  keep  an  accurate  record  of  the 
board's  official  proceedings.  State  ex  rel. 
Andrews  v.  Boyden,  18  S.  D.  388,  100  N.  W. 
763. 

22.  Under  S.  D.  Laws  1907,  chap.  135 
§§  69-70,  providing  that  "in  any  county, 
school  districts  may  be  divided  as  follows,'-' 
the  county  commissioners  and  the  county 
superintendent  of  schools  are  not  vested 
with  any  discretion  in  the  division  of  school 
districts  so  mandamus  will  lie  to  compel 
them  to  divide  a  school  district  in  accord- 
ance with  a  petition  and  election  returns. 
State  ex  rel.  Koontz  v.  Brown,  —  S.  D.  — , 
125  N.  W.  294. 

23.  The  duties  imposed  upon  the  county 
commissioners  and  county  superintendent 
of  schools  by  S.  D.  Sess.  Laws  1907,  c.  135, 
sec.  70,  directing  them  to  consolidate  school 
districts  within  a  township  upon  a  petition 
thereto  from  a  majority  of  the  qualified 
voters  of  such  township,  are  ministerial, 
and  performance  -may  be  enforced  by  man- 
damus. Stephens  v.  Jones,  —  S.  D.  — , 
123  N.  W.  705. 

24.  An  action  to  restrain  a  county  and 
its  officers  from  enforcing  the  collection 
of  certain  taxes,  cannot  be  converted  by  the 
defendants  into  a  mandamus  proceedings  to 
enforce  the  assessment  of  taxes  due  for 
previous  years,  by  alleging  the  fact  that 
such  taxes  were  due,  since  it  will  be  pre- 
sumed that  the  taxing  officials  will  take 
proper  steps  to  collect  any  taxes  that 
should  be  paid  by  the  plaintiff,  upon  their 
attention  being  called  to  the  fact  that 
the  same  are  due.  Morec  v.  Stanley  Coun- 
ty, —  S.  D.  — ,  128  N.  W.  153. 

25.  Mandamus  is  not  the  proper  remedy 
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to  enforce  a  city  debt  in  a  case  where  both 
the  law  and  the  contract  restricts  the  cred- 
itor to  the  funds  realized  on  a  special  assess- 
ment, and  when  there  is  no  money  in  the 
fund  to  be  paid  over.  Pine  Tree  Lumber 
Co.  V.  Fargo,  12  N.  D.  360,  96  N.  W.  357. 
To    drain    eommlssloBera. 

26.  The"  board  of  "drain  commissioners" 
of  any  county  in  this  state  is  a  department 
of  the  said  county,  with  power  to  draw 
warrants  upon  a  special  fund  in  the  county 
treasury.  An  action  will  not  lie  against 
it  on  its  contract.  The  remedy,  in  the 
courts,  is  by  mandamus.  Reed  v.  Heglie, 
—  N.  D.  — ,  124  N.  W.  1127. 

d.  To  School  Land  Officers. 
See  also  Public  Lands,  18. 

27.  Under  N.  D.  Rev.  Codes  1905,  §  174 
providing  for  the  approval  and  consumma- 
tion of  school  land  sales  by  the  board  of 
university  and  school  lands,  a  decision  of 
the  board  refusing  to  approve  a  sale  is  a 
quasi  judicial  determination,  as  distin- 
guished from  ministerial  acts,  and  man- 
damus will  not  lie  to  review  the  same  or 
the  evidence  or  information  upon  which 
such  decision  was  based.  Fuller  v.  Board 
of  University  &  School  Lands,  —  N.  D. 
— ,  129  N.  W.  1029. 

e.  Concerning  Elections. 

Who  may  apply  for  writ,  see  infra,  38. 
Time  to  apply  for  writ,  see  infra,  39,  40. 
Sufficiency  of  answer,  see  infra,  44. 
Parties  defendant,  see  infra,  4S. 

28.  The  supreme  court  has  jurisdiction 
to  control  by  mandamus  the  action  of 
the  county  auditor  in  determining  the 
names  to  be  placed  on  an  official  ballot, 
where  there  is  not  sufficient  time  to  enable 
the  county  judge  to  whom  the  statute  gives 
jurisdiction  to  act,  and  have  his  action  re- 
viewed on  appeal  prior  to  the  election. 
State  ex  rel.  Howells  v.  Metcalf,  18  S.  D. 
393,  67  L.R.A.  331,  100  N.  W.  923. 

29.  A  county  auditor  will  not  be  com- 
pelled by  mandamus  to  place  the  name  of 
a  petitioner  upon  the  official  ballot  as  a 
candidate  of  a  certain  political  party  where 
no  nominations  were  made  by  such  party 
at  the  county  convention  for  the  office  in 
question,  although  the  petition  was  in 
proper  form  and  the  petitioner  was  named 
therein  as  a  candidate  of  the  party.  Nel- 
son V.  King,  21  S.  D.  51,  109  N.  W.  649. 

30.  A  mandamus  to  abstract,  and  recer- 
tify the  canvassed  vote  en  a  new  county 
proposition  will  be  denied  where  no  result 
is  possible  but  a  new  certificate  attended 
with  tlie  same  general  result.  State  ex  rel. 
Davis  V.  Willis,  —  N.  D.  — ,  124  N.  W.  706. 

f.  Title  or  Possession  of  Public  Office. 

Who  may  bring  action,  see  infra,  34. 
Sufficiency  of  answer,  see  infra,  43. 
Parties  defendant,  see  infra,  46. 
<}uestions  considered  on,  see  infra,  47. 


31.  Mandamus  is  not  the  proper  proceed- 
ings to  try  title  to  an  office,  or  by  which  to 
contest  an  office.  State  ex  rel.  Bickford  v. 
Fabrick,  16  N.  D.  94,  112  N.  W.  74. 

32.  Mandamus  is  the  proper  proceeding 
to  compel  the  county  commissioners  to 
recognize  the  plaintifif  as  commissioner  and 
to  restore  the  office  from  which  he  is  al- 
leged to  have  been  excluded.  Gray  v. 
Beadle  County,  21  S.  D.  97,  110  N.  W.  36. 

33.  Mandamus  is  a  proper  remedy  to  com- 
pel a  state  board  to  admit  to  its  sittings 
and  recognize  an  appointee  having  a  prima 
facie  right  to  such  office,  when  it  is  not  in 
possession  of  a  de  facto  claimant.  Chand- 
ler V.  Starling,  —  N.  D.  — ,  121  N.  W.  198. 


IL  Pbactice;    Pbocedube;    Jwouest. 

a.  Who  majf  Apply  {or  "Writ;  In   Whose 
Name  Entitled. 

34.  The  holder  of  a  certificate  of  appoint- 
ment to  office  has  a  prima  facie  title  and 
in  mandamus  to  compel  reco<Tnition  of  his 
rights  he  is  a  proper  prosecutor  in  his  own 
name  because  of  his  special  private  in- 
terest. Chandler  v.  Starling,  —  N.  D.  — , 
121  N.  W.   198. 

35.  A  petition  in  a  mandamus  proceeding 
brought  in  the  name  of  the  state,  on  the 
relation  of  a  party  who  does  not  profess  to 
act  in  an  official  capacity,  which  shows  on 
its  face  that  the  relator  is  seeking  to  vindi- 
cate, not  a  private  right  of  concern  only 
to  himself,  but  a  matter  of  public  interest, 
in  which  all  electors  and  taxpayers  of 
a  county  are  concerned,  and  interested 
equally  with  him,  may  be  properly  made 
and  presented  to  the  court  by  any  citizen 
of  the  locality  affected.  State  ex  rel. 
Davis  V.  Willis,  —  N.  D.  — ,  124  N.  W.  706. 

36.  Any  tax  payer  or  elector  is  a  proper 
party  to  apply  for  a  writ  of  mandamus,  to 
compel  county  commissioners  to  call  to- 
gether the  county  judge  and  county  auditor 
for  the  purpose  of  considering  a  petition 
asking  for  an  increase  in-  the  number  of 
county  commissioners.  State  ex  rel.  Schil- 
ling V.  Menzie,  17  S.  D.  535,  97  N.  W.  745. 

37.  The  treasurer  of  a  county  being  li- 
able on  his  bond  for  all  accountable  moneys 
of  the  county,  and  having  paid  out  a  sum 
chargeable  to  the  state,  has  a  pecuniary  in- 
terest to  qualifiy  him  as  relator  for  a  man- 
damus to  compel  the  State  Auditor  to 
make  and  issue  the  proper  warrant.  State 
ex  rel.  McDonald  v.  Holmes,  —  N.  D.  — , 
123  N.  W.  884. 

38.  Where  a  petitioner  was  not  entitled 
by  his  petition  to  have  his  name  placed 
upon  the  official  ballot  as  a  candidate  of  a 
certain  political  party,  it  was  immaterial 
to  *a  signer  of  the  petition  what  place  an 
opposing  candidate's  name  occupied  upon 
the  ballot;  and  hence  such  signer  could 
not  maintain  mandamus  to  compel  the 
county  auditor  from  placing  such  opposing 
candidate's  name  upon  the  ballot  in  any 
certain  place.  Nelson  v.  King,  21  S.  D.  61, 
109  N.  W.  640. 
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b.  Time. 


Effect  of  failure  to  compel  judge  to  render 
judgment  within  reasonable  time,  see 
Judgment,  146. 

39.  An  application  for  an  original  writ 
of  mandamus  in  an  election  matter  may 
be  properly  refused  when  it  is  brought 
only  a  few  days  before  the  election  and 
involves  weighty  questions  of  constitution- 
al law  and  is  not  accompanied  by  the  pre- 
hcribed  memorandum  of  authorities  to  ex- 
pedite the  decision  of  the  court.  State  ex 
rel.  Hagendorf  T.  Blaisdell,  —  N.  D.  — , 
127  N.  W.  720. 

40.  Where  the  result  of  the  canvass  of 
the  vote,  cast  upon  the  proposition  to  divide 
a  county  and  create  from  a  portion  thereof 
a  new  county,  is  announced  on  November 
30th,  1908,  and  a  proceeding  in  mandamus, 
for  the  purpose  of  testing  the  accuracy 
and  sufficiency  of  the  certified  statement 
produced  and  announced  by  the  county 
board  of  canvassers,  is  commenced  on  Jan- 
uary 22,  1909,  and  in  the  interval  between 
these  dates  the  only  public  act  in  any  man- 
ner affecting  the  new  county  is  the  appoint- 
ment by  the  Governor  of  .county  commis- 
sioners therefor,  the  laches  and  delay  of  the 
relator  in  the  mandamus  proceeding  are 
not  so  gross  and  unreasonable  that  a  court 
should  refuse  to  consider  his  application 
upon  the  merits.  State  ex  rel.  Davis  v. 
Willis,  — -  N.  D.  — ,  124  N.  W.  706. 

c.  Pleading;  Writ. 

Becord  on  appeal  from  order  to  strike  out 
part  of  answer,  see  Appeal  and  Error, 
130. 

CootpLaimt. 

41.  The  complaint  in  an  action  in  manda- 
mus to  compel  county  officers  to  put  pro- 
perty on  the  tax  list  is  insufficient  if  it 
fails  to  set  up  the  name  of  a  single  person, 
firm  or  corporation  whose  property  is 
omitte'l  from  the  tax  lists  and  also  fails 
to  describe  or  point  out  any  particular  prop- 
erty not  included  in  the  list.  Clark  t. 
Lawrence  County,  23  S.  D.  77,  120  N.  W. 
764. 

AltematiTe  writ. 

Assignment  of  error  in  refusing  to  quash, 
see  Appeal  and  Error;  209. 

42.  An  alternative  writ  of  mandamus  to 
the  county  commissioners,  is  not  defective 
for  failure  to  state  what  particular  duty 
they  are  required  to  perform,  where  it  con- 
tains a  copy  of  a  petition  asking  for  five 
county  commissioners,  alleged  to  have  been 
signed  by  one-third  of  the  legal  voters  of  the 
county  and  presented  to  each  of  the  def- 
endants, and  alleges  that  the  defendants 
have  refused  to  call  together  the  county 
judge  and  county  auditor  to  act  with  the 
«ounty  commissioners  as  a  commission  and 
board  to  consider  the  petition  in  accord- 
ance with  law  and  Dak.  Comp.  Laws,  1887, 
§  577,  and  concluding  with  the  deman(l 
that  defendants  meet  at  once  at  tlie  office 

Supp.  Dak.  Dig. — 42. 


of  the  county  auditor  and  call  together 
with  them  the  county  judge  and  county 
auditor  to  form  a  commission  for  the  con- 
sideration of  the  petition  and  to  comply 
with  §§  576,  577.  State  ex  rel.  Schilling  v. 
Menzie,  17  S.  D.  535,  97  N.  W.  745. 
Ansirer. 
Reversible   error    as   to    striking   out,   see 

Appeal  and  Error,  805. 
See  also  infra,  47. 

43.  In  mandamus  to  induct  one  into  an 
office  which  he  has  a  prima  facie  right,  an 
answer  to  the  alternative  writ  setting  up 
that  the  prima  facie  right  ought  to  be 
overthrown  on  the  facts  is  demurrable  be- 
cause it  tenders  a  trial  of  the  ultimate 
right  to  the  office  which  cannot  be  tried  in 
mandamus.  Chandler  v.  Starlii^g,  —  N.  D. 
— ,  121  N.  W.  198. 

44.  In  a  mandamus  pA>ceeding  to  compel 
certification  of  a  vote  on  a  new  county  prop- 
osition an  answer  setting  up  insufficient 
notice  of  election  was  proper  to  admit 
proof  to  show  the  invalidity  of  the  special 
election  on  such  proposition  by  showing 
that  there  was  not  a  full,  fair  and  intell- 
igent expression  of  the  electors  upon  such 
proposition.  State  ex  rel.  Minehan  t. 
Meyers,  —  X.  D.  —  124  N.  W.  701. 

d.  Parties  Defendant. 

46.  The  secretary  of  state  is  a  proper 
but  not  a  necessary  party  to  an  information 
to  compel  the  county  auditor  to  put  on  the 
official  primary  ballot  the  name  of  a  can* 
didate  for  sentaor,  which  action  had  been 
withheld  on  the  ground  that  there  was 
no  vacancy,  the  certifying  of  the  vacancy 
being  a  ministerial  duty  of  the  Secretary. 
State  ex  rel.  Williams  v.  Meyer,  —  N.  D. 
— ,  127  N.  W.  834. 

46.  The  former  officer  is  not  a  proper 
party  to  a  mandamus  by  his  successor  (ap- 
pointed to  fill  a  vacancy )  brought  to  compel 
recognition  by  the  colleagues  of  such  ^r- 
mer  officer  constituting  a  board.  Chan- 
dler V.  Starling,  —  N.  D.  — ,  121  N.  W, 
198. 

e.  Hearing;    Questions    Considered. 

Trial  de  novo  on  appeal,  see  Appeal  and 

Error,  471. 
See  also  supra,  43. 

47.  In  mandamus  wherein  the  affidavit 
averred  the  removing  and  also  the  resigna- 
tion of  a  predecessor,  and  the  answer  to 
the  writ  denied  only  the  removal  no  ques- 
tion could  be  made  that  such  predecessor 
remained  a  de  facto  officer.  Chandler 
V.  Starling,  —  N.  D.  — ,  121  N,  W.  108. 


III.  Editobiai,  Notes. 

Law  of  mandamus.        89  Am.  Dec.  728. 
Duties,    performance    of    which    may    be 
compelled  by  mandamus. 

125  Am.  St.  Rep.  492. 
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MANDATORY    PROVISIONS— MARKING   BALLOTS. 


Mandamus  by  private  individual  to  com- 
pel performance  of  public  duty. 

7  Am.  St.  Rep.  484. 

Mandamus    as    proper    remedy    against 

public  officers.  96  Am.  St.  Rep.  866. 

Mandamus    to    compel    public    officer   or 

board  to  pciform  contractual  duty. 

20  L.R.A.(N.S.)   801. 
Mandamus   to   compel    issue   or    levy   of 
execution.  74  Am.  St.  Rep.  152. 

Mandamus    to    restore    to    or    determine 
title  to  office.  12  Am.  Dec.  28. 

Mandamus  to  try  who  is  de  facto  officer. 
13  L.R.A.(N.S.)   661. 
Mandamus  to  compel  payment  of  salary 
to   public    officer   whose   title    is   disputed. 
1   L.R.A.(N.S.)    588. 
Mandamus  to  restore  to  office  one  illeg- 
ally removed.  19  L.R.A.(N.S.)    49. 
Mandamus  to  compel  exercise  of  power 
to    remove    or    suspend    officer. 

28  L.R.A.(N.S.)   194. 
Mandamus  to  compel  private  corporation 
to  perform  duty.  37  Am.  St.  Rep.  318. 

Mandamus    to    enforce    right    of    stock- 
holder of  water  company  to  water. 

24  L.R.A.(N.S.)   372. 

Mandamus  to  compel  water  company  to 

supply   individual   applicant   at   reasonable 

rates.  1  L.R.A.(N.S.)    963. 

Mandamus   to   enforce   contractual   duty 

of  public-service   corporation. 

13  L.R.A.(N.S.)    1084. 
Mandamus  to  compel  delivery  of  copy  or 
to   require   promulgation  of  statute. 

22  L.R.A.(N.S.)   1089. 
Mandamus   to   compel   officer   to   dispose 
of  property  as  directed  by  court. 

31   L.R.A.(N.S.)    664. 
Right  to  control  by   mandamus   decision 
of  licensing  officers  as  to  fitness  of  appli- 
cant for  liquor  license. 

27  L.R.A.(N.S.)  1195. 
Mandamus    to     compel     enforcement     of 
liquor  law.  28  L.R.A.(N.S.)   246. 

Issuance  of  mandamus  where  writ  may 
be  immediately  rendered  nugatory  by  tak- 
ing new  action.  31  L.R.A.(N.S.)  512. 
Character  and  extent  of  relief  by  man- 
damus against  officer  rendering  decision 
upon    ground   not   within   discretion. 

7   L.R.A.(N.S.)    525. 
Mandamus   to   prevent   change   of   venue 
from  court  having  exclusive  jurisdiction. 

2  L.R.A.(N.S.)    568. 
Mandamus  to  compel  delivery  of  market 

quotations  to  bucket  shop. 

3  L.R.A.(N.S.)    163. 
Mandamus  to  compel  issuance  of  diploma. 

3  L.R.A.(N.S.)    1115. 
Mandamus    to    inferior    court. 

22  Am.  St.  Rep.  657. 
Mandamus  to  compel  inferior  court  to  en- 
force its  judgment  or  decree. 

24  L.R.A.(N.S.)   886. 
Mandamus  against  governor.         33  Am. 
Dec.  361;   31   Am.  St.  Rep.  294;   6  L.R.A. 
(N.S.)    750. 

Unconstitutionality  of  statute  as  defense 

against  mandamus  to  compel  enforcement. 

24  L.R.A.(N.S.)   1260. 


Necessary  parties  to  proceedings  in  man- 
damus. 105  Am.  St.  Rep.  122. 


«  »» 


MAin>ATORT  PBOVISIOKS. 

In  statute,  see  Statutes,  III.  f. 


MAKSIJIUOHTEB. 

Instruction  as  to,  see  Trial,  342. 
See  also  Homicide. 


MAP. 

Of  railroad  to  be  located  on  public  land 
granted  by  government,  see  Public 
Lands,  11. 


HAROnTS. 


Right  of  broker  to  commission  for  transac- 
tions on,  see  Brokers,  18. 

Validity  of  contract  for  purchase  on,  see 
Contracts,   124-126. 


.  harituce  i.iz!n. 

Editorial  notes. 

What  contracts  will  support  maritime 
liens.  70    L.R.A.   353. 

Whether  lien  upon  vessel  for  safe  car- 
riage attaches  while  goods  are  in  lighter, 
preparatory  to  being  loaded. 

24  L.R.A.(N.S.)  669. 


BIABK. 

Editorial   mote. 

Ability  to  write   as   invalidating  signa- 
ture made  by  mark  or  by  aid  of  another. 
7  L.R.A.(N.S.)   1193. 


MARKETS. 


Editorial  note. 

Power  to  limit  and  regulate  markets  by 
ordinances.  85  Am.  Dec  286. 


»«» 


MABKIMO  BAI.]:4>TS. 

See  Voters  and  Elections,  II.  e. 
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MABBIAOE. 

See  Husband  and  Wife,  I. 


♦  «» 


MABRIEB   WOBCEN. 

In  general,  see  Husband  and  Wife. 

Estoppel  of,  see  Estoppel,  II.  m. 

As  head  of  family,  see  Levy  and  Seizure,  8. 


MAKSHAIk 


Conclusiveness  e{  judgment  in  favor  of  gov- 
ernment against  marshal  and  his  sure- 
ty, see  Judgment,  116. 

Right  of  surety  on  bond  of,  to  recovery 
over  against,  see  Principal  and  Sure- 
ty, 6. 

The  provision  of  the  act  of  Congress  of 
August  18,  1894,  chap.  301,  §  1  (28  Stat. 
at  L.  416,  U.  S.  Comp.  Stat.  1901,  p.  639), 
that  hereafter  no  marshal  or  deputy  mar- 
shal shall  be  allowed  more  than  one  mile- 
age actually  and  necessarily  traveled,  ir- 
respective of  the  number  of  writs  he  may 
execute  in  making  such  travel,  applies  to 
service  of  process  in  civil  cases  as  well  as 
in  criminal  cases.  .  National  Banic  v.  Cleve- 
land, 166  Fed.  231. 


MABSHAUNO   ASSETS. 

Necessity  of,  on  part  of  mechanic's  lien- 
ors, see  Liens,  65,  66. 
See  also  Mortgage,  62. 

1.  The  mortgagor  is  a  proper  party 
plaintiff  in  suit  to  secure  application  of  the 
proceeds  derived  from  the  security  for  debts 
secured  by  the  various  liens  in  the  order 
of  their  priority.  Van  Gordon  v.  Gold- 
amer,  16  N.  D.  323,  113  N.  W.  609. 

2.  In  an  action  to  have  a  deed  absolute 
on  its  face  declared  a  mortgage,  and  for  its 
foreclosure,  in  which  judgment  creditors 
are  made  defendants,  if  it  appears  that  the 
grantee  in  the  deed  has  other  security  for 
his  debt,  and  the  judgment  creditors  have 
the  land  only  as  security,  a  court  of  equity 
will,  in  a  proper  case,  compel  such  gprantee 
to  exhaust  his  other  security  in  the  prop- 
erty not  covered  by  the  judgment  lien. 
Merchants'  State  Bank  t.  Tufts,  14  N.  D. 
238,  116  Am.  St.  Rep.  682,  103  N.  W.  760. 

Editorial  notes. 

Marshaling   securities. 

28  Am.  St.  Rep.  379. 
Duty  of  one  debtor  to  exonerate  the  other, 
as  ground  for  marshaling  assets. 

12  L.R.A.(N.S.)  066. 


MARTIAI.  I<AW; 

Editorial  notes. 

Martial  law.  92  Am.  Deo.  180. 

Martial  law  other  than  in  time  of  war. 

98  Am.  St.  Rep.  772;   66  L.R.A.  103. 


^«» 


MASSES. 


Editorial  note. 

Bequests  for  masses. 


66  Am.  St.  Rep.  118. 


MASTER  Ain>  SERVAKT. 

I.  When  Relation  Exists;  Dischabqe. 

II.  Liability  of  Masteb  to  Servant. 

a.  Nature  and  Extent  of  Master's 

Duty. 

1.  In  General. 

2.  Duty  to  Warn  or  Instruct. 

3.  As  to  Machinery  and  Ap- 

pliances.' 

b.  Set'vant's  Assumption  of  Risks; 

Reliance  on  Master's  Care. 

c.  Contributory   Negligence. 

d.  Felliow  Servants  and  Their  Neff- 

ligence. 

III.  LiABDuiry  OF  Masteb  to  Thibd  Peb- 

SONS. 

a.  For  Acts  of  Servants  or  Agents. 

b.  For  Acts  of  Independent  Con- 

tractors. 

IV.  Editobxai,  Notes.  .    j 

Bond  for  fidelity  of  employees,  see  Bonds, 
6,  7. 

Opinion  evidence  as  to  value  of  services, 
see  Evidence,  474. 

Proof  of  servant's  declarations,  see  Evi- 
dence, IX.  h. 

Liability  of  independent  contractor  for  in- 
jury due  to  defects  in  highway,  see 
Highways,  20. 

Liability  of  servant  of  social  club  for  sale 
of  liquor  to  members,  see  Intoxicating 
Liquors,  40. 

Loss  caused  by  minor  employee  as  defense 
against  parent's  right  to  recover  for 
minor's  services,  see  Parent  and  Child, 
1. 

Right  to  counterclaim  in  action  by  parent 
for  services  of  minor  child,  see  Set-Off 
and  Counterclaim,  7,  10. 

Instruction  as  to  value  of  services,  see 
Trial,  299. 


I.  When  Relation  Exists;  Diborabob. 

Construction   of   contract   for   service,    see 

Contracts,  II.  d,  2. 
Right  to  recover  on  partial  performance  of 

contract  of  service,  see  Contracts,  V. 

a,  3. 
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Measure  of  damages  for  breach  of  contract 

of  employment,  see  DamageB,  III.  a, 

2. 
Preeumption  as  to,  see  Evidence,  96. 
Sufficiency  of  evidence  of  employment,  see 

Evidence,  897. 
Question  for  jury  as  to  grounds  for  dis- 

ciiarge,  see  Trial,  200. 

1.  That  a  railroad  was  constructed  and 
formerly  owned  and  operated  by  another 
company  will  not  absolve  a  company  oper- 
ating the  road  at  the  time  from  liability 
for  an  assault  by  its  servant  upon  the  serv- 
ant of  an  abutting  landowner  who  is  at- 
tempting to  prevent  the  servant  from  plac- 
ing a  snow  fence  on  his  property  under  di- 
rections of  the  railroad  company.  Waaler 
V.  Great  Northern  R.  Co.  22  S.  D.  256,  18 
L.R.A.(N.S.)  297,  117  N.  W.  140. 

2.  The  refusal  of  one  employed  as  a  bar- 
tender under  a  contract  providing  no  fixed 
hours  of  work,  or  how  many  hours  shall 
be  considered  as  a  day's  work,  who  had 
worked  eight  hours  on  a  particular  day, 
to  work  an  additional  hour,  affords  cause 
for  discharge,  where  he  had  occasionally 
worked  twelve  nours,  and  on  several  occa- 
sions had  worked  more  than  the  generally 
allotted  hours,  at  the  request  of  the  em- 

£loyer.    McGregor  v.  Harm,  —  N.  D.  — ,  30 
.R.A.(N.S.)   649,  126  N.  W.  886. 


II.  Liability  or  Masteb  to  Sebtant. 
a.  nature  ani  Emtent  of  Uattet't  Duty. 

1.  In  Oeneral. 

Prejudicial  error  in  admission  of  evidence 
as  to  custom  of  walking  on  track,  see 
Appeal  and  Error,  916. 

3.  The  fact  that  the  legislature  has  re- 
quired the  sounding  of  a  whistle  or  ringing 
of  a  bell  at  certain  places  does  not  relieve 
the  railroad  company  from  giving  a  signal 
at  other  places  where  none  is  exacted  by 
statute,  providing  reasonable  care  for  the 
safety  of  its  employes  or  others  makes  it 
necessary.  Davy  v.  Great  Northern  R.  Co. 
—  N.  D.  — ,  128  N.  W.  311. 

2.  Duty  to  Warn  or  Inttruct. 

4.  The  master  is  not  bound  to  instruct 
or  protect  his  servant  against  obvious, 
known,  and  necessary  dangers,  unless  the 
servant  by  reason  of  his  youth,  inexper- 
ience and  lack  of  intelligence  is  unable  to 
fully  understand  and  comprehend  the  na- 
ture and  extent  of  such  dangers,  and  the 
master  must  instruct,  warn,  and  -  protect 
such  persons  as  to  the  dangers  of  the  em- 
ployment, so  as  to  enable  them  to  do  it 
with  safety.  Umsted  v.  Colgate  Farmers' 
Elevator  Co.  18  N.  D.  309,  122  N.  W.  390. 

3.  A.S  to  Machinery  and  Appliances. 
Delegation  of  duty  as  to,  see  infra,  19,  20. 


Admissibility  of  evidence  as  to,  aee  Eri- 

dence,  802. 
Sufficiency  of  evidence  as  to,  aee  Evidence, 

842. 
Instruction  assuming  fact  as  to,  see  Trial, 

365. 
Instruction  as  to,  see  Trial,  414. 

6.  The  master  is  not  liable  to  his  em- 
ployee for  an  injury  caused  by  a  defect  in 
appliances  resulting  solely  from  use,  un- 
less the  master  knew  or  ought  to  have 
known  of  and  remedied  the  defect.  Meehan 
V.  Great  Northern  R.  Co.  13  N.  D.  432,  101 
N.  W.  183. 

6.  It  is  the  master's  duty  not  oniy  to 
provide  proper  appliances  for  the  use  of 
his  employees,  but  also  to  exercise  ordinary 
care  to  keep  the  appliances  in  good  repair. 
Meehan  v.  Great  Northern  R.  Co.  13  N.  D. 
432,  101  N.  W.  183. 

7.  The  rule  that  a  master  is  bound  to 
supply  servants  with  a  safe  place  to  work 
does  not  apply  in  the  case  of  temporary 
scaffoldings  but  where  the  master  assumes 
to  supply  such  scaffoldings  it  becomes  his 
duty  to  see  that  they  are  safe.  Lang  v. 
Bailes,  —  N.  D.  — ,  126  N.  W.  891. 
Railroad  Mses. 

Sufficiency  of  evidence  as  to  negligence,  see 
Evidence,  841. 

Use  of  stub  pilot  as  proximate  cause  of  de- 
railment of  engine,  see  Proximate 
Cause,  6. 

8.  The  substitution  of  short  or  "stub" 
pilots  in  place  of  long  pilots  in  order  to 
enable  the  engine  to  comply  with  the  act 
of  Congress  of  March  2,  1893,  —  Stat,  at 
It.  —  chap,  requiring  tlw  use  of  automatic 
couplers  by  interstate  carriers,  is  not  neg- 
ligence as  to  a  fireman  killed  by  collision 
of  such  an  engine  with  a  herd  of  cattle  on 
the  track.  Briggs  v.  Chicago  &  N.  W.  R. 
Co.  60  C.  C.  A.  513,  126  Fed.  745. 

[Cited  in  notes  in  16  L.R.A.(N.S.)  129, 
on  furnishing  servant  article  in  gen- 
eral use  as  measure  of  master's  duty; 
20  L.R.A.(N.S.)  478,  on  duty  and  lia- 
bility under  Federal  and  state  railway 
safety-appliance  acts.] 

b.  8«rvant'$  A»aumption  of  Ritkt;  Relianee 
on  Maater't  Care. 

Pleading  as  to,  see  Pleading,  187. 

9.  The  employee  does  not  assume  the  risk 
of  injury  caused  by  the  master's  negli" 
gence,  where  he  had  no  knowledge  of  the 
existing  danger.  Meehan  v.  Great  North- 
ern R.  Co.  13  N.  D.  432,  101  N.  W.   183. 

[Cited  in  note  in  28  L.R.A.{N.S.)  1223, 
as  to  whether  .servant  may  assume  risk 
of  dangers  created  by  master's  negli- 
gence.] 

10.  The  servant  has  the  right  to  assume 
and  to  rely  upon  the  assumption  that  the 
master  has  provided  a  reasonably  safe  place 
for  him  to  work,  unless  such  place  is  ob- 
viously and  necessarily  dangerous.  Um- 
sted V.  Colgate  Farmers'  Elevator  Co.  18 
N.  D.  309,  122  N,  W.  390. 
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11.  While,  as  a  general  rule,  track  or 
eection  men  assume  the  risks  from  dangers 
incident  to  their  occupation  and  must  pro- 
tect themselves  from  approaching  trains, 
especially  where  not  at  the  time  occupied 
with  duties  requiring  their  whole  atten- 
tion, there  are  exceptions  to  this  rule,  in 
which  the  circumstances  and  conditions  are 
extraordinary  or  exceptional,  in  which  case 
the  question  of  contributory  negligence 
may  be  for  the  jury.  Davy  v.  Great  North- 
ern R.  Co.  —  N.  D.  —   128  N.  VV.  311. 

c.  Contrihutory   Negligence. 

Relevancy  of  evidence  as  to,  see  Evidence, 
722. 

Construction  of  statute  as  to,  so  as  to  up- 
hold its  validity,  see  Statutes,  60. 

Interpretation  of  printed  rules  as  ques- 
tion of  law,  see  Trial,  161. 

Question  for  jury  as  to,  see  Trial,  IV.  m, 
3- 

12.  A  servant's  nonobservance  of  rules 
known  to  him  which  plainly  specify  his  du- 
ties in  given  circumstances  is  negligence  as 
matter  of  law  if  he  could  have  observed 
them  at  the  time.  Great  Northern  R.  Co. 
V.  Hooker,  95  C.  C.  A.  410,  170  Fed.  164. 

13.  Plaintiff  was  not  guilty  of  contribu- 
tory negligence  barring  his  recovery  for 
personal  injuries  received  from  the  neg- 
ligence of  the  defendant  employer,  the  evi- 
dence disclosing  that  at  the  time  of  .the 
accident  plaintiff,  with  other  employees, 
was  working  in  a  winze  extending  in  a  near- 
ly vertical  direction  about  100  feet  down 
from  a  certain  level ;  that  the  drills,  pump 
and  hoist  were  operated  by  means  of  an 
air  compressor;  that  these  men  discovered 
that  gas  was  escaping;  that  they  got  on 
the  bucket  and  gave  the  signal  to  be  hoisted, 
and  were  so  hoisted  up  for  some  distance, 
where  they  were  held  fact,  no  response  be- 
ing made  to  their  repeated  signals  to  be 
hoisted  to  the  top;  that  after  staying  some 
minutes  there  they  attempted  to  climb  out; 
that  one  of  the  men,  ahead  of  plaintiff,  be- 
iag  overcome  with  the  gas,  feU  over  upon 
plaintiff,  causing  him  to  fall  upon  a  hignly 
heated  pump,  where  he  received  the  in- 
juries complained  of;  the  escape  of  the 
gns  being  caused  by  the  ignition  of  the 
compressor,  for  which  the  men  in  the 
winze  were  not  in  the  slightest  degree  re- 
sponsible. Davis  V.  Holy  Terror  Min.  Co. 
20  S.  D.  399,  107  N.  W.  374. 

14.  Rules  of  a  railroad  company  re- 
quiring an  engineer  in  approacnine  sta- 
tions to  have  his  train  "under  control"  and 
so  to  proceed  until  the  track  is  "plainly 
seen  to  be  clear"  and  after  providing  that 
engines,  freight  trains,  and  work  trains 
may  occupy  the  main  track  between  out- 
side switches  at  a  designated  station,  de- 
claring that  the  responsibility  for  a  colli- 
sion within  those  limits  will  rest  "entirely 
with  the  approaching  train,"  r^uires  an 
engineer,  in  approaching  such  limits  and 
proceeding  therein  in  the  night  time  to 
adjust  bis  control  over  his  train  to  the 


distance  which  he  can  see  along  the  track- 
as  he  advances  thereon,  so  that  if  the  track 
shall  be  occupied  at  any  point  he  can  stop 
liis  train  and  avoid  a  collision  after  such 
point  comes  within  the  range  of  observa- 
tion; and  his  failure  to  observe  such  rule 
is  contributory  negligence  preventing  re- 
covery for  an  injury  by  collision  with  cars 
standing  on  the  track,  notwithstanding  the 
nonobservance  by  others  of  rules  requiring 
the  displaying  of  signal  lights  upon  cars  on 
the  main  track.  Great  Northern  R.  Co. 
V.  Hooker,  96  C.  C.  A.  410,  170  Fed.  154. 

d.  Fellow  Servants  and  Their  Negligence. 

16.  The  master  is  not  liable  for  an  in- 
jury to  a  servant,  a  boy  of  16  years  of  age 
and  of  ordinary  intelligence,  working  he- 
low  the  loading  platform  of  an  ice  chute, 
caused  by  the  negligent  act  of  fellow  serv- 
ant in  pushing  a  large  piece  of  ice  over 
the  side  of  the  platform  without  giving 
warning  to  the  servant  below.  Beleal  v. 
Northern  P.  R.  Co.  15  N.  D.  318,  108  N. 
W.   33. 

Chance  of  rale  by  statnte. 
Violation   of    constitutional    provision    for 
equal  protection  by,  see  Constitutional 
Law,  46. 
Construing  statute  so  as  to  uphold  valid- 
ity, see  Statutes,  69. 

16.  N.  D.  Laws  1903,  chap.  131,  p.  178, 
making  railroad  companies  liable  to  an 
employee  for  injuries  caused  by  the  negli- 
gence of  a  coemployee  does  not  apply  to- 
servants  engaged  in  loading  ice  in  cars  by 
means  of  an  ice  chute  and  platform.  Be- 
leal V.  Northern  P.  R.  Co.  16  N.  D.  318, 
108  N.  W.  33. 

17.  N.  D.  Laws  1003,  chapter  131,  page 
178,  making  railroad  companies  liable  to 
an  employee  for  injuries  caused  by  the  neg- 
ligence of  a  coemployee  applies  only  to  those 
employees  engaged  in  operating  the  rail- 
roads, and  so  exposed  to  the  peculiar  dam- 
ages attending  that  business.  Beleal  v. 
Northern  P.  R.  Co.  15  N.  D.  318,  108  N. 
W.    33. 

[Cited  in  note  in  18  L.R.A.(N.S.)  481, 
on  what  is  a  railroad  hazard  within 
statutes  abolishing  or  restricting  fel- 
low-servant rule  as  to  railroad  em- 
ployees.] 

Who  are  fellow  ■•rranta. 

See  also  infra,  20. 

18.  In  an  action  for  personal  injuries 
caused  by  the  running  away  of  a  team  fur- 
nished by  the  defendant's  agent  to  the 
plaintiff,  the  contention  of  the  plaintiff  that 
such  agent  was  a  vice-principal  was  un- 
tenable where  under  the  allegations  of  the 
complaint  such  agent  was  merely  a  local 
agent  for  the  sale  of  defendant's  machinery 
with  the  duty  imposed  to  furnish  travel- 
ling agents  with  a  team  to  take  them  about 
the  country,  and  having  no  control  or  au- 
thority to  direct  the  plaintiff  in  the  per- 
formance of  his  duties.  Phillips  v.  Inter- 
national Harvester  Co.  22  S.  D.  272,  117 
N.  W.  146. 
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Delesatloa  of  auuiter's  duty. 

19.  The  master's  duty  to  provide  proper 
appliances  and  to  keep  them  in  good  re- 
pair cannot  be  delegated  so  as  to  avoid 
personal  responsibility  for  the  due  per- 
formance of  the  dutv.  \feehan  v.  Great 
Northern  R.  Co.  13  N.  D.  432,  101  N.  W. 
183. 

20.  When,  by  the  express  or  implied  con- 
tract between  the  master  and  servants,  the 
former  undertakes  to  furnish  the  necessary 
tools  or  appliances,  it  is  his  duty  to  use 
ordinary  care  to  see  to  it  that  such  in- 
strumentalities are  safe  and  suitable;  and 
this  duty,  when  it  exists,  is  one  of  the  ab- 
solute or  personal  duties.  Any  servant  to 
whom  the  master  delegates  it  ie  pro  hac 
vice,  a  vice  principal,  for  whose  negligence 
the  master  is  responsible.  Lang  v.  Bailes, 
—  K.  D.  — ,  125  N.  W.  891. 


III.  LiABiLiTT  OF  Hastes  to  Third  Peb- 

BONS. 

a.  For  Acts  of  Strvants  or  Agents. 

Right  of  action  for  death  due  to,  see  Death, 

2. 
Presumption  as  to,  see  Evidence,  96. 
Sufficiency  of  evidence  of  incompetency  of 

servant,  see   Evidence,  882. 
Criminal    liability    for   sale   of    liquor   by 

servant   on    Sunday,    see    Intoxicating 

Liquors,  45. 
Conclusiveness  of  former  judgment  as  to 

liability,  see  Judgment,   104. 
See  also  supra,  1. 

21.  To  hold  a  master  liable  for  an  in- 
jury by  a  servant,  the  servant  must  at 
the  time  be  acting  for  the  master  within 
the  scope  of  the  duties  assigned  him. 
Bowen  v.  Illinois  C.  R.  Co.  70  L.R.A.  015, 
69  C.  C.  A.  444,  136  Fed.  306. 

22.  The  fact  that  a,  servant  sent  to  place 
a  structure  on  the  property  of  a  stranger 
uses  excessive  force  in  resisting  the  efforts 
of  the  owner  to  prevent  the  trespass  does 
not  absolve  the  master  from  liability  for 
the  personal  injuries  thereby  inflicted. 
Waaler  v.  Great  Northern  R.  Co.  22  S.  D. 
256,  18  L.R.A.(N.S.)   297,  117  N.  W.  140. 

23.  A  railroad  company  is  liable  for  the 
act  of  its  servant  sent  to  erect  a  snow  fence 
on  the  property  of  an  abutting  owner,  in 
assaulting  the  servant  of  the  latter  to  pre- 
vent his  interfering  with  the  prosecution 
of  the  work  or  demolishing  work  already 
completed.  Waaler  v.  Great  Northern  R. 
Ca  22  S.  D.  256,  18  L.R.A.(N.S.)  297, 
117  N.  W.  140. 

24.  The  responsibility  of  a  railroad  com- 
pany for  wrongfully  placing  a  snow  fence 
tipon  abutting  property  is  established  by 
the  fact  that  the  work  was  done  under  or- 
ders of  its  foreman  in  charge  of  that  sec- 
tion of  the  road.  Waaler  v.  Great  North- 
ern R.  Co.  22  S.  D.  256,  18  L.R.A.(N.S.) 
297,  117  N.  W.  140. 

25.  The  act  of  a  railroad  employee,  un- 


der direction  of  his  foreman,  who  has  been 
sent  by  the  general  superintendent  to  erect 
a  snow  fence  upon  private  property  of  an 
abutting  owner,  in  assaulting  an  employee 
of  the  latter,  who  has  been  sent  by  the 
owner  of  the  property  to  remonstrate 
against  the  erection  of  the  fence,  is  not 
within  the  scope  of  his  employment,  and 
the  railroad  company  is  not  liable  therefor. 
Waaler  v.  Great  Northern  R.  Co.  18  S.  D. 
420,  70  L.R.A.  731,  112  Am.  St.  Rep.  794, 
100  N.  W.  1097. 

26.  A  railroad  company  cannot  be  held 
liable  for  the  killing  by  its  station  agent 
of  a  person  who  had  called  at  the  railroad 
station  to  inquire  of  the  agent  as  to  wheth- 
er any  demurrage  would  be  charged  be- 
cause of  a  failure  to  unload  a  car  of  coal 
that  day,  where  such  killing  occurred  while 
such  person  was  starting  to  sign  his  name 
in  the  receipt  book  for  a  package  delivered 
to  him  by  such  agent  after  stating  that  no 
demurrage  would  be  charged,  as  such  kill- 
ing cannot  be  held  to  have  been  done  in 
the  course  of  the  agent's  employment. 
Bowen  v.  Illinois  C.  R.  Co.  70  L.R.A.  915, 
69  C.  C.  A.  444,  136  Fed.  306. 

[Cited  in  notes  in  4  L.R.A.(N.S.)  486. 
487,  on  liability  for  malicious  act  of 
servant  when  master  owes  special  duty 
to  party  injured;  7  L.R.A.(N.S.)  926. 
on  liability  of  railroad  for  malicious 
refusal  of  agent  to  deliver  freight.] 

b.  For  Acts  of  Independent  Contractors. 

Sufficiency  of  evidence  that  injury  was  due 
to   act  of  independent  contractor,  see 
.    Evidence,  959. 

27.  A  person  contracting  with  a  publie 
drainage  board  to  construct  a  drain  under 
plans  and  specifications  made  a  part  of  the 
contract  is  an  independent  contractor, 
where  he  has  sole  control  of  the  work,  and 
the  board  has  no  control  or  superintendence 
thereof  except  the  right  to  terminate  the 
contract  for  failure  to  comply  with  its 
terms,  and  the  right  to  cause  the  drain  to 
be  completed  in  case  he  failed  to  perform 
the  contract,  and  therefore  is  not  excused 
from  liability  for  personal  injuries  caused 
by  n^ligently  depositing  the  dirt  excavated 
in  constructing  the  drain  in  a  public  high- 
way, on  the  ground  that  he  was  e^aged  as 
the  agent  of  the  board  in  the  performance 
of  work  of  a  public  nature.  Solberg  v. 
Schlosser,  —  N.  D.  — ,  30  L.R.A.(N.S.) 
nil,  127  N.  W.  91. 

Who  are  independent  ooniractors. 

28.  One  who  is  hired  to  plow  at  a  speci- 
fied rate,  to  be  paid  for  what  plowing  be 
did,  the  contract  to  be  terminated  at  any 
time  either  party  desired,  is  not  an  in- 
dependent contractor.  Cockran  v.  Rice,  — 
S.  D.  — ,  128  N.  W.  583. 


rv.  Editobiai.  Notes. 

Validity  and  effect  of  regulation  of  em- 
ployers. 58    km.   Dec.  723. 
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Statute  regulating  relations  of  master 
«nd  servant.  37  Am.  St.  Rep.  213. 

Power  of  conductor  to  hire  physician  for 
one  injuried  by  train. 

16  L.R.A.(N.S.)  1081. 

Liability  of  master  for  services  of  physi- 
<;ian  whom  he  summons  to  care  for  em- 
ployee. 18   L.R.A.(N.S.)    174. 

Right  of  master  to  inventions  of  servant. 
2  L.R.A.(N.S.)   1173;  52  Am.  St.  Rep.  820. 

Rights  of  employer  and  employee  with  re- 
flpect  to  things  produced  by  labor  of  em- 
ployee. 6   UR.A.(N.S.)    1164. 

Contracts  for  permanent  employment. 

61  Am.  St.  Rep.  301. 

Time  of  employment  under  contract  for 
services.  13  Am.  St.  Rep.  767. 

Duration  of  contract  of  hiring  specifying 
no  term,  but  fixing  compensation  at  a  cer- 
tain amount  per  day,  week,  month,  Or 
jear.  2*  L.R.A.(N.S.)    629. 

Employer's  duty  to  employee  to  continue 
in  business.  6  L.R.A.(N.S.)    807. 

Condonation  of  servant's  breach  of  duty. 
8  L.R.A.(N.S.)   1004. 
IVlieB  relation  exists. 

When  relation  of  master  and  servant  ex- 
ists. 22  Am.  St.   Rep.  469. 

Existence  of  relationship  where  servant 
.goes  on  master's  premises  at  other  than 
hours  of  actual  labor.  12  L.R.A.(N.S.) 
*>3;    23   L.R.A.(N.S.)    954. 

One  in  charge  of  vehicle  under  purported 
bailment  or  lease,  as  servant  of  owner. 

6  L.R.A.(N.S.)   644. 

"Wacv't   oompearatloii. 

Constitutionality  of  statutes  regulating 
time  and  method  of  payment  of  wages. 

122  Am.  St.  Rep.  904. 
Validity  and  effect  of  statutes  regulating 
time  of  payment  of  wages. 

16  L.R.A.(N.S.)   360. 

Right   of    servant   to    remuneration   for 

«xtra   work.  30  L.R.A.(N.S.)    662. 

Right  of  servant  to  compensation  in  case 

of     incomplete     performance     of    contract 

caused  by  physical  disability. 

28  L.R.A.(N.S.)  316. 

Bight  of  wrongfully  discharged  servant 

to  wages  for  contract  period  subsequent  to 

discharge.     6  L.R.A.(N.S.)   439;  28  L.R.A. 

(N.8.)  677. 

'T«niiinatloB  of  relation;  dlseharce. 

Discharge  of  servant. 

12  Am.  St.  Rep.  859. 

Rights  and  remedies  of  servant  discharged 
for   cause.  6   L.R.A.(N.S.)    524. 

Remedy  of  wrongfully  discharged  serv- 
ant. 43  Am.  Dec.  205;  61  Am.  St.  Rep. 
«16. 

Remedy  of  wrongfully  discharged  serv- 
ant by  action  for  breach  of  contract. 

6  L.R.A.(N.S.)    49. 

Remedy  of  wrongfully  discharged  serv- 
ant with  respect  to  services  actually  ren- 
dered. 5  L.R.A.(N.S.)    679. 

Duty  to  give  recommend  or  clearance 
tard  to  discharged  employee. 

62  L.R.A.  922. 


Liability  of  master  for  Injnry  to  ser- 
Tant  (enerally. 

Effect  on  common-law  action  of  employ- 
er's liability  act.       12  L.R.A.(N.S.)    1038. 
Sufficiency  of  notice  of  injury  under  em- 
ployers'  liability   act. 

21  L.R.A.(N.S.)    233. 
Service  by  mail  of  notice  required  by  em- 
ployers' liability  acts. 

28   L.R.A.(N.S.)    239. 
Action  by  servant  for  injuries.    . 

22  Am.  St.  Rep.  520. 
Right  of  recovery  by  employees  accept- 
ing extra  hazardous  duties. 

97  Am.  St.  Rep.  885. 
Duty  of  railroad  to  employees. 

27  Am.  St.  Rep.  901. 
Duty  of  mine  owners  to  prevent  injury 
to  employees.  87  Am.  St.  Rep.  558. 

Liability  of  master  for  explosion  of  dyna- 
mite by  lightning. 

28   L.R.A.(N.S.)    1260. 
Master's   liability   to   servant   volunteer- 
ing on  duty  with  which  he  is  not  charged. 
85  Am.  St.  Rep.  622. 
Servant's  right  of  action  for  injuries  re- 
ceived in  obeying  direct  command. 

■  30  L.R.A(N.S.)   436. 
Servant's 'right  of  action  for  injuries  re- 
ceived in  obeying  command  accompanied  by 
assurance  of  safety.     30  L.R.A.(N.S.)   453. 
Liability  for  injury  to  servant  through 
misunderstanding  of  order. 

4  L.R.A.(N.S.)    407. 
Failure  to  reduce  to  writing  orders  gov- 
erning running  of  trains  or  cars. 

19   L.R.A.(N.S.)    239. 

Dutv  to   provide  medical   assistance   for 

servant.  4   L.R.A.(N.S.)    49. 

Right  of  servant  to  recover  for  master's 

delay  in  taking  him  to  hospital. 

7   URjV.(N.8.)    997. 
Duty  of  master  to  provide  sufiScient  help. 
17  L.R.A.(N.S.)    773. 
Duty  of  master  to  furnish  protection  to 
servant  whose   work   requires   exposure   to 
cold.  70    L.R.A.   924. 

Right  of  master  to  rely  on  inspection  by 
public  authorities.        16  L.R.A.(N.S.)   812. 
Duty  to  employees  as  to  inspection  of  ele- 
vators. 21  L.R.A.(N.S.)   592. 
Liability  to  servant  for  injury  by  wild 
animal  or  animal  kept  for  exhibition. 

23   L.R.A.(N.S.)    1071. 
Duty  to  relieve  servant  caught  in  dan- 
gerous situation  without  master's  fault. 

7  L.R.A.(N.S.)    940. 

Employee  attempting  to  remove  wire  of 

another  interfering  with  employer's  line  as 

volunteer.  31  L.R.A.(N.S.)  617. 

Effect   upon  master's  statutory   liability 

of  fact  that  employee  was  resting. 

22    L.R.A.(N.S.)     309. 

Liability  of  master  for  injury  to  servant 

leaving  working  place  and  going  to  another 

portion  of  plant  for  his  own  purposes.     12 

L.R.A.(M.S.)    861;  23  L.R.A.(N.S.)   960. 

Overwork  of  servant  as  aifecting  master's 
liability  for  injurv  to  him  or  another  serv- 
ant. '      13  L.R.A.(N.S.)    1214. 
Joint  liability  of  master  and  person  in- 
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stalling  machine  to  employee  injured  dur- 
ing installation.  30  L.R.A.(N.S.)    734. 

Duty  of  master  to  furnish  superintend- 
ence for  complicated  and  dangerous  work. 
29  L.R.A.(N.S.)    481. 

Infant  employees.        1  Am.  St.  Rep.  28. 

Employment  in  violation  of  statute  as 
sustaining  child's  action  for  negligence. 

7   L.R.A.(N.8.)    335. 

Liability  for  injuiy  to  minor  servant  who 
secures  employment  by  misrepresenting  age. 
15  L.R.A.(N.S.)  443;  25  L.R.A.(N.a)   708. 

Liability  for  injury  to  employee  under 
statutory  age  of  employment  as  aflTected 
by  misrepresentations  as  to  age  by  him- 
self or  parento.  20  L.R.A.{N.S.)  600. 
Dniy  to  warlt  or  Instmot  aerTaiit. 

Duty  to  warn  and  instruct  servant  em- 
ployed in  dangerous  work. 

1  Am.  St.  Rep.  548. 

Duty  to  warn  servant  against  vicious 
horse.  3  L.R.A.(N.S.)    209. 

Duty  to  instruct  servant  as  to  danger  in 
felling  trees.  2  L.RA.(N.S.)   840. 

Duty  to  warn  servant  engaged  in  blast- 
ing of  dangers  therefrom. 

19    L.K.Aw(N.S.)    997. 

Duty  to  tell  employee  whea  ordered  to 
perform  special  service,  to  give  warning  to 
coemployees.  1  L.R.A.(N.S.)   669. 

Duty  to  adopt  rules  to  protect  or  to  warn 
servant  against  dangers  not  reasonably  to 
be  apprehended.  21  L.R.A.(N.S.)   89. 

Duty  of  master  as  to  instructing  and 
warning  servant  unable  to  understand  Eng- 
lish.    23  L.R.A.(N.S.)  -296. 

Duty  to  warn  minor  servant  already 
aware   of   dangers.    29   L.R.A.(N.S.)    111. 

Instructing  minor  of  insufficient  capacity 
to  comprehend   dangers,   as  affecting  mas- 
ter's responsibility.        8  L.R.A.(N.S.)  284. 
Dnt7  of  master  as  to  plaoe,  maolilaery, 
and  appliances. 

Duty  to  furnish  safe  macliinery  and  ap- 
pliances to  servants.  92  Am.  Dec.  213;  8 
Am.  St.  Rep.  328;  22  Am.  St.  Rep.  53;  33 
Am.  St.  Rep.  766. 

Duty  of  railroads  to  furnish  improved 
appliances.  65  Am.  St.  Rep.  738. 

Furnishing  servant  article  in  general  use 
as  measure  of  master's  duty.  16  L.R.A. 
(N.S.)   128;  27  L.R.A.(N.S.)   181. 

Applicability  of  rule  as  to  safe  place 
where  conditions  of  work  are  changing. 

28  L.RA.(N.S.)  1267. 

Applicability  of  rule  as  to  safe  place, 
where  servants  engaged  in  removing  dan- 
gerous conditions.  25  L.R.A.(N.S.)  321. 

Master's  duty  to  furnish  safe  tools,  etc. 
23  Am.  St.  Rep.  164. 

Different  forms  of  stating  general  rule 
with  respect  to  master's  duty  as  to  places 
and  appliances.  6  L.R.A.(N.S.)    602. 

Liability  for  injuries  to  servant  from  de- 
fective machinery  or  materials. 

77  Am.  Dec.  218. 

Liability  to  servant  for  injuries  due  to 
defective   machinerv   and   appliances. 

98  Am.  St.  Rep.  291. 

Standard  of  master's  duty  as  to  selec- 


tion between  different  styles  or  makes  of 
appliances.  6  L.R.A.(N.S.)   492. 

Liability  of  railroad  to  employee  for  in- 
juries caused  by  defectively  loaded  car. 

13  l..R~^(N.S.)   384. 
Liability  for  injuries  sustained  by  serv- 
ant  in   taking  defective  car   or   engine  to 
shop  for  repairs.          25  L.R.A.(N.S.)   333. 

Conunon  practice  as  measure  of  master's 
duty  to  guard  machinery. 

16  L.R_A.(N.S.)    140. 

Duty  to  guard  agunst  employee's  hair 
being  caught  in  machinery. 

27   L.RA.(N.S.)    972. 

Measure  of  duty  to  servants  required  or 
permitted  to  use  elevators  for  personal 
transportation.  18   L.R.A.(N.S.)    911. 

Liability  of  master  to  servant  injured  by 
elevators  not  inclosed  as  required. 

16  L.R.A.(N.S.)   784. 

Liability  of  railroad  for  injuries  to  serv- 
ants owing  to  want  of  blocking  at  switches. 
16  L.R.A.(N.S.)    715. 

Injury  to  lineman  through  defect  in  pole 
or  appurtenances.        26  L.R.A.(N.S.)   509. 

Liability  of  street  railway  for  injury  to 
employee  from  poles  near  track. 

15   L.RA.(N.S.)    1109. 

Liability  of  street  railway  for  injury  to 
employee  by  tree  or  pole  maintained  by 
third  person  near  track. 

16  L.R.A.(N.S.)  978. 

Liability  of  street  railway  to  employees 
tor  failure  to  perform  statutory  dutv  to 
provide  vestibules.        30  L.R.A.(N.S.) '428. 

Duty  as  to  defective  appliance  which  serv- 
ant is  employed  to  repair. 

25   L.RA.(N.S.)    331. 

Duty   of   master  to   furnish   safe   appli- 
ances as  affected  by  fact  that  defective  ap- 
pliances are  prepared  by  fellow  servants. 
4   L.R.A.(N.S.)    220. 

Liability  for  injury  to  servant  by  de- 
fective ladder.  13  L.R_A.(N.S.)   687. 

Scaffolds  or  structures  within  statutes 
relating  to  safety  of  scaffolds  in  connection 
with  structures.  30  L.R.A.(N.S.)    30. 

Liability  of  master  for  splinters  flving 
from  tools.  .30  L.R.A.(N.S.)    800. 

Liability  of  master  for  injuries  incident 
to  use  of  steel  tools  in  blasting. 

27   L.R.A.(N.S.)    082. 

Injury  to  railroad  employee  by  torpedoes 
on  track.  16  L.R.A.(N.S.)    1084. 

Applicability  to  latent  defects  of  rule  im- 
puting to  master  notice  of  original  struc- 
tural defects.  17   L.R.A.(N.S.)    104. 

Duty  of  consignor  or  consignee  to  his  em- 
ployees, as  to  condition  of  car. 

14  L.R.A.(N.S.)    972. 
Liability  for  injury  to  servant  in  using 

appliance  for  purpose  other  than  for  which 
primarily  intended.      16  L.R.A.(N.S.)  984. 

Liability  of  masti»r  for  injury  'by  defect 
in  common  tools.  13  L.R.A.(N.S.)  668. 

Duty  and  liability  under  Federal  and 
state  railway  safety  appliance  acts. 

20  L.R.A.(N.S.)    473. 

Aleaning  of  "machinery  of  every  descrip- 
tion," in  statutes  imposing  duty  as  to  pla- 
cing guards.  30  L.R.A.(N.S.)    36. 
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Liability  of  railroad  leasee  or  licensee  to 
its  servant  for  condition  of  track. 

6  L.R.A.(N.8.)   787. 
Liability  for  injuries  to  servant  falling 
over  nail  or  bolt  projecting  from  floor. 

19  L.K.A.(N.S.)    242. 
What  constitutes  defect  in  "ways"  of  rail- 
road within  employers'  liability  act. 

19  L.R.A.(N.S.)  738. 
Duty  of  master  to  inspect  materials. 

70  L.R.A.   831. 
Duty  of  master  to  inspect  tools  or  im-. 
plemenU.  1  L.R.A.(N.S.)    944. 

Recovery  for  injury  due  to  nonrepair  of 
machinery  due  to  master's  failure  to  per- 
form promise  to  repair. 

119  Am.  St.  Rep.  434. 
Liability  of  maater  for  breach  of  promise 
to  remedy  conditions,  or  furnish  other  ap- 
pliances, where  already  reasonably  safe. 

26  L.R.A.(N.S.)    1179. 
Berrant's    aasnimptlon    of    rlaks. 

Distinction  between  assumption  of  risk 
and  contributory  negligence. 

21  UR.A.(N.S.)    138. 
Assumption  of  risks  of  employment. 

77   Am.   Dec.   222. 
Assumption  of  risk  by  minor  employee. 

1    L.R.A.(N.S.)     279. 

Servant's  assumption  of  risk  in  obeying 

orders    to     perform    obviously     dangerous 

work.  4  L.R.A.(N.S.)   830. 

Whether    servant    may    assume    risk    of 

dangers  created  by  master's  negligence. 

28  L.R.A.(N.S.)    1216. 
Servant's    assumption    of    obvious    risks 
arising  from  master's  negligence. 

4   L.R.A.(N.S.)    848. 
■  Assumption  of  obvious  risks  of  hazard- 
ous employment.  1  L.R.A.(N.S.)   272. 
Assumption  of  risk  of  injury  by  dust  or 
splinters  caused  by  progress  of  work. 

25  L.R.A.(N.S.)    864. 
Assumption  of  risk  of  defective  tool,  ma- 
chine, or   appli.ance,  where  defect  obvious, 
but  its  importance  not  appreciated. 

13  L.R.A.(N.8.)    692. 
Assumption  of  risk  of  master's  breach  of 
sUtutory   duty.     6   L.R.A.(N.S.)    981;    19 
L.RJV.(N.8.)   646;  22  L.R.A.(N.S.)    634. 

Servant's  assumption  of  risk  or  contribu- 
tory negligence  in  using  unsafe  horse  or 
mule.  18  L.RA.(N.S.)   695. 

Servant's  assumption  of  risk  from  chan- 
ging condition  of  working  place  during 
progress  of  work.  19  L.R.A.(N.S.)  340. 
Assumption  of  risk  of  dangers  created  by 
master's  negligence,  discoverable  by  serv- 
ant's exercise  of  ordinary  care. 

28    L.R.A.(N.S.)    1260. 
Assumption  of  risk  of  defect  in  simple 
tool  whidi  master  has  promised  to  repair 
or  replace.  27  L.R.A.(N.S.)    1052. 

Right  of  railroad  engineer  to  proceed  aft- 
er learning  en  route  that  engine  is  defec- 
tive, without  assuming  risk. 

25  L.R.A.(N.S.)    339. 
Assumption  of  risk  of  overstraining  in 
lifting  weight  under  immediate  direction  of 
master  or  vice  principal. 

25  L.RJL(N.a)   362. 


Assumption  by  train  employee  or  risks 
due  to  defects  in  trades  or  roadbed. 

28  L.R.A.(N.S.)    1265. 

Servant's  assumption  of  risk  of  danger 
imperfectly  appreciated. 

4   L.R.A.(N.S.)    990. 

Servant's  assumption  of  risk  from  latent 
danger    or    defect        17    L.R.A.(N.S.)    76. 

Assumption  of  risk  by  volunteer.  13 
L.R.A.(N.S.)    561;   16  L.R.A.(N.S.)    963. 

Right  of  employer  of  child  under  statu- 
tory age  to  set  up  contributory  negligence, 
or  assumption  of  risk.  12  L.R.A.(N.S.) 
461;   20  L.R.A.(N.S.)    876. 

Right  to  rely  on  promise  of  master  to 
discharge  incompetent  or  careless  fellow 
servant.  10  L.R. A.  (N.St)  1043. 

Efl'eet  of  master's  assurance  as  to  ob- 
vious dangers  of  employment. 

4  L.R.A.(N.S.)   971. 

Master's  promise  to  repair  defective  ma- 
chinery. 23  Am.  St.  Rep.  385. 

Eifect  of  promise  to  repair  at  definite 
time  to  suspend  doctrine  of  'assumed  risk 
during  interval.  22  L.R.A.(N.S.)  472. 

Effect  of  master's  failure  to  repair  de- 
fects within  time  promised,  where  servant 
continues  work.  4  L.R.A.(N.S.)    913. 

Contrllintory  negHceiice. 

Contributory  negligence  of  railway  em- 
ployee in  occupying  dangerous  position. 

33  Am.  St.  Rep.  766. 

Negligence  in  venturing  with  train  or 
hand  car  on  track  over  which  other  train 
has  right  of  way.  1  L.R.A.  (N.S.)  1014, 

Walking  in  front  of  moving  car  to  pre- 
pare coupling  as  negligence. 

10  L.R.A.(N.8.)   881. 

Duty  of  employee  repairing  or  cleaning 
track  to  keep  look  out.    6  L.R.A.(N.S.)  646. 

Servant's  right  to  rely  on  master's  su- 
perior knowledge  of  risk. 

24  Am.  St.  Rep.  320. 

Assurance  of  safety  by  master  or  vice 
principal.  23   L.R.A.(N.S.)    1014, 

Duty  to  obey  master's  orders. 

24  L.R.A.(N.S.)    814. 

Servant's  disobedience  of  rule  in  obedi- 
ence to  orders.  8  L.R.A.(N.S.)   90. 

Attempting  dangerous  work  in  obedience 
to  orders,  without  fully  appreciating  dan- 
ger. 4  L.R.A.(N.S.)    838. 

Violation  of  rule  conflicting  with   other 

rules  or  orders,  as  contributory  negligence. 

9  L.R.A.(N.S.)   972. 

Negligence  in  attempting  to  save  employ- 
er's property.  2  L.R.A.(N.S.)   964. 

Contributory  negligence  as  defense  to 
servant's  action  for  injuries  from  violation 
of  master's  statutory  duty,  where  statute 
excludes  defense  of   assumption  of  risk. 

13   L.R.A.(N.S.)    1152. 
Felloir  serTMitSt  seaerally. 

Liability  for  injury  to  fellow  servant. 

14  Am.  St.  Rep.  307. 

Liability  for  negligence  or  misconduct  of 
fellow  servant.  36  Am.  Dec.  279. 

Master's  liability  for  negligence  of  fel- 
low servants.  23  Am.   St.   Rep.   166. 

Liability  for  injury  or  death  of  servant 
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through  competent  employee  delegating  his 
duties  to  incompetent  fellow  servant. 

15   L.R.A.(N.S.)    430. 
Liability  of  railway  to  its  servants  for 
negligence  of  union-depot  employees. 

13  L.R.A.(N.S.)   1196. 
Responsibility    of    master    for    appliance 
constructed  by  employees  as  part  of  work. 
3  L.R.A.(N.S.)  600. 
Duty  of  master  as  to  scaffold  constructed 
by  employees,  to  employee  not  a  member 
of  gang  for  whose  use  it  was  primarily  con- 
structed. 22  1,.R.A.(N.S.)    952. 
Liability  of  master  as  affected  by  inabil- 
ity of   fellow   servant  to  understand  Eng- 
lish. 20    L.R.A.(N.S.)    39. 
Liability   of  master   for   assault   by   su- 
perior or  inferior  servant  in   way  of  dis- 
cipline. 8  L.R.A.(N.S.)    798. 
Liability  of  master  tor  negligence  of  mine 
boss  outside  scope  of  statutory  duties. 

11  L.R.A.(N.S.)  840. 
Statutory  liability  of  employers  for  neg- 
ligence of  superintendents  while  participat- 
ing in  work.  18  L.R.A.(N.S.)  340. 
Master's  liability  as  affected  by  restric- 
tions upon  freedom  of  selection  and  super- 
intendence of  employees. 

3  L.R.A.(N.S.)    1105. 
Duty  of  master  to  servant  to  keep   in- 
formed as  to  fitness  of  coservants. 

1  L.R;A.(N.S.)   288. 
Liability  of  master  to  servant  for  failure 
to  provide  independent  contractor  with  safe 
appliances.  1  L.R.A.(N.S.)    283. 

Statutory  liability  of  employers  for  neg- 
ligence of  superintendents  while  participat- 
ing in  work.  21  L.R.A.(N.S.)    601. 
Liability   of  master   for    injury   to   vice 
principal  by  negligence  of  servant. 

23  L.R.A.(N.S.)    301. 
Responsibility  of  master   for   rules   pro- 
mulgated Ijy   servant. 

10  L.R.A.{N.S.)  772. 
Disobedience  as  incompetency  within  rule 
as  to  master's  duty  to  furnish  competent 
fellow  servants.  30  L.R.A.(N.S.)    109. 

Whether  incompetence  to  perform  dulies 
of  employment  may  be  inferred  from  mi- 
nority alone.  20  L.R.A.(K.S.)  331. 
Negligence  of  fellow  servant  concurring 
with  failure  to  establish  or  enforce  proper 
rules  for  conduct  of  business. 

4    L.R.A.(N.S.)    516. 
Liability  of  master  where  deficient  ma- 
chine is  supplemented  by  work  of  employee. 
30  L.R.A.(N.S.)   267. 
Liability  for  injury  to  employee  caused 
by  defective  elevator  and  negligence  of  fel- 
low servant.  2  L.R.A.(N.S.)    647. 
Cbsnce    of    fellow    serTaiit    mle    hj 
■tatnte. 
Validity    of    statute    abrogating    fellow- 
servant   rule.             12   L.R.A.(N.S.)    1040. 
Abrogation   of  fellow-servant  rule  as  to 
"railroads"  as  affecting  street  or  interur- 
ban  railway.                  17  L.R.A.(N.S.)   117. 
Work  of  section  gang  as  "connected  with 
the  use  and  operation"  of  railroad,  within 
fellow-servant  statute. 

6  L.R.A.(N.S.)    462. 


Wliat  is  a  railroad  hazard  within  statutes 
abolishing  or  restricting  fellow-servant  rule 
as  to  railroad  employees.  18  L.R.A.(N.S.) 
478;    22  L.R.A.(N.S.)    969. 

What  constitutes  operation  of  railroad 
under  statutes  abrogating  fellow-servant 
rule  for  railroads  1  L.R.A.(N.S.)  696. 

Applicability  to  private  railroad,  of  en- 
actment abrogating  fellow-servant  rule  as 
to  "railroads."  15  L.K.A.(N.S.)    479. 

Delecation  of  master's  duty  to  fellow 
servant. 
Delegability  of  master's  duty  to  instruct 
or  warn  servants.         20  L.R.A.(N.S.)   624. 
Delegability  of  duty  to  keep  switch  closed. 
17    L.R.A.(N.S.)    543. 
Delegability   of  master's   duty   to  guard 
machinery.  17  L.R.A.(N.S.)    568. 

Delegability  of  duty  of  railroad  or  street 
railway  company  as  to  signals  or  warn- 
ings. 10  L.R.A.(N.S.)  1103. 
Determining  order  of  cars  in  train  as 
delegable  duty.  18  L.R.A.(N.S.)  279. 
Who  are  fellow  serTants.' 

Who  are  fellow  servants.      36  Am.  Dec. 

287;  67  Am.  Dec.  688;   1  Am.  St.  Rep.  31; 

9  Am.  St.  Rep.  342;   11  Am.  St.  Rep.  569. 

Vice-principals.  41  Am.  St.  Rep.  94. 

Who  is  a  vice  principal.  * 

75  Am.  St.  Rep.  584. 
Servant  charged  with  duty  to  warn  oth- 
er servants  of  danger  as  vice-principal. 

4  L.R.A.(N.S.)   1161. 
Who  are  fellow  servants  of  linemen. 

30  L.R.A.{N.S.)    47. 

Servants  of  employer  and  of  contractor 

as  fellow  servants.       17  L.R.A.(N.S.)   334. 

Common  laborers  and  persons  engaged  in 

blasting  as  fellow  servants. 

20  L.R.A.(N.S.)    1180. 

Section    foreman    as    fellow    servant    of 

members  of  crew  with  'respect  to  operation 

of  hand  car.  20  L.R.A.(N.S.)   434. 

Despatcher  as  fellow  servant,  at  common 

law,  of  train  employees. 

7   L.R.A.(N.S.)    651. 
Operatives  employed  in  industrial  plant, 
as  fellow  servants  of  employees  on  private 
railroad  in  connection  therewith. 

20  L.R.A.(N.S.)    354. 
Departmental  theory  as  affecting  differ- 
ent  classes   of  workmen   operating  or   us- 
ing machinery,  or  in  building  a  structure. 

1  L.R.A.(N.S.)    682. 
Master's    llabUity    to    third    persona 
generally. 
Master's  liability  for  servant's  acts. 

19  Am.  St.  Rep.  712. 
Acts  of  servant  for  which  master  is  not 
responsible.  54  Am.  St.   Rep.   71. 

Liability  of  employer   for  acts  of   serv- 
ant sent  to  commit  trespass,  claimed  to  be 
in  excess  of  his  authority.     70  L.R.A.  731. 
Liability  for  negligence  or  misconduct  of 
servant  or  a^ent.  55  Am.  Dec.  317. 

Liability  of  master  for  injury  from  sport- 
ive manner  in  which  servant  performs  duty. 
13  L.R.A.(N.S.)    1193. 
Liability  for  injury  by  servant  to  third 
person  in  use  of  dangerous  agency. 

10  L.R^.(N.S.)   367. 
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M«8ter'«  liability  for  servant's  tnrttt. 

35  Am.  Dec.  192. 

Liability  for  torts  by  servants  aent  to 
«ommit  trespass.  18  L.R,A.(N.S.)  297. 

Liability  for  tort  committed  by  servant 
with  a  view  to  furtherance  of  master's  busi- 
ness, but  contrary  to  express  instructions. 

18  L.R.A.(N.S.)  416. 

Liability  for  malicious  act  of  servant 
'when  master  owes  special  duty  to  party  in- 
jured. 4  L.R.A.(N.S.)    486. 

Responsibility  of  master  for  acts  of  em- 
ployee in  attempting  to  recover  goods  de- 
livered at  his  own  risk,  without  receiving 
payment.  21  L.R.A.(N.S.)   884. 

Liability  of  master  to  one  to  whom  he 
owes  no  contractual  duty,  for  acts  of  vol- 
unteer whom  servant  permits  to  assist. 

13    L.R.A.(N.S.)    572. 

Master's  liability  for  injury  to  child  in- 
vited into  places  of  danger  by  employee. 

4L.R.A.(N.S.)  804. 

Liability  of  general  employer  for  negli- 
;;ence  of  employee  assisting  third  person 
without  former's  knowledge  or  consent. 

4  L.R.A.(N.S.)    651. 

Liability  of  master  for  assault  by  serv- 
*nt  sent  to  recover  property. 

8  L.R.A.(N.S.)    567. 
Liability  of  master  for  assault  growing 

out  of  quarrel  commenced  while  employee 

is  acting  within  the  scope  of  employment. 

g   L.R.A.(N.S.)    476. 

Liability  for  arrest  or  false  Imprisonment 
by  servant  employed  as  detective,  police- 
man or  watchman.  4  L.R.A.(N.S.)  282. 
28  L.R.A.(N.S.)   88. 

Liability  of  employer  for  acta  of  special 
police  officer  appointed  by  public  author- 
ity. 23L.R.A.(N.S.)  289;  30L.R.A.(N.S.) 
481. 

Liability  of  railroad  for  acts  of  employee 
of  sleeping  or  Pullman  car  company  toward 
passengers.  23  L.R.A.(N.S.)   1056. 

Liability  of  master  for  slander  by  serv- 
ant. 9  L.R.A.(N.S.)  929. 

Liability  for  injury  by  horse  or  automo- 
bile used  by  servant  for  own  purposes. 

9  L.R.A.(N.S.)  1033. 
Liability  of  state  or  municipal  eleemosy- 
nary institution  for  personal  tort  of  agent 
or  servant.                       4  L.R.A.(N.S.)  269. 
Master's  liability  for  acts  of  iadepon- 

demt  contractor. 
Liability  for  acts  of  contractor. 

51  Am.  Dec.  200. 
Liability  for  acts  of  independent  contrac- 
tor where  injury  is  direct  result  of  work 
contracted  for.  66  L.R.A.  742. 

Liability  for  negligence  and  torts  of  in- 
diependent  contractors. 

76  Am.  St.  Rep.  382. 
General  rules  as  to  absence  of  liability 
of  employer  for  torts  of  independent  con- 
tractor. 65  L.R.A.  620. 
Liability  for  act  of  independent  contrac- 
tor, affecting  safety  of  highway. 

17    L.R.A.(N-.S.)     768. 
Liability  for  acts  of  independent  contract- 
or in  setting  out  fire. 

17   L.R.A.(N.S.)    788. 


Liability  of  employer  for  negligence  of 
independent  contractor  in  blasting.  14 
L.R.A.(N.S.)    914;    29    L.R.A.(N.8.)     851. 

Liability  for  torts  of  independent  logging 
contractor.  16  L.R.A.(N.S.)    256. 

Liability  of  employer  for  injuries  caused 
by  performance  of  work  by  independent  con- 
tractor which  is  dangerous  unless  certain 
precautions  are  observed.      65  L.R.A.  833. 

Liability  for  injuries  occurring  in  per- 
formance of  work  by  independent  contract- 
or where  employer's  own  act  is  a  proxi- 
mate cause.    -  66  L.R.A.  941. 

Effect  on  master's  liability  of  delegation 

of  personal  duty  to  independent  contractor. 

20  L.R.A.(N.S.)    703. 

Right  of  railroad  to  delegate  to  independ- 
ent contractor  maintenance  of  gates  or  flag- 
man at  crossing.  13  L.R.A.(N.S.)  1177. 

Liability  for  acts  of  independent  contrac- 
tor where  injuries  result  from  nonperform- 
ance of  absolute  duties  of  employer. 

66  L.R.A.  119. 

Liability  of  employer  after  assuming 
control  of  subject-matter  of  work  executed 
by  contractor.  3  L.R.A.(N.S.)   595. 

Wbo  are  independent  contractors. 

Who   are   independent   contractors. 

65  L.R.A.  445;  17  L.R.A.(N.S.)  371. 

Cartman  as  independent  contractor. 

16  L.R.A.(X.S.)    816. 
Iiiability   of  servant. 

Servant's  liability  to  fellow  servant  for 
negligence.  64  Am.  Dec.  68. 

Servant's  liability  to  third  person  for 
torts.  2  L.R.A.(N.S.)    378. 

Liability  of   agent   or   servant   to   third 

persons  for  own  negligence  or  nonfeasance. 

25  L.RA.(N.S.)   343. 

Liability  to  servant  working  with,  for  in- 
juries caused  by  explosion  of  molten  metal. 
27  L.R.A.(N.S.)  053. 

Liability  of  railroadi  employees  for  neg- 
ligence of  shippers  in  use  of  instrumentali- 
ties for  loading  and  unloading. 

24  L.R.A.(N.S.)    1020. 
Joint  liability  of  master  and  servant. 

Joint  liability  of  master  and  servant  for 
tort  of  servant.  12  L.R.A.(N.S.)  670;  25 
L.R.A.(N.8.)    366. 


MATEBIAUTT. 

Of  evidence,  see  Evidence,  X. 
♦» » 

MATEBIAI.ME1T. 

Lien  of,  see  Liens,  V. 


MAXIMS. 

As    to    equi^  princioles    generally,    see 
Equity,  III. 
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MA,YEBM— MEDICINE. 


1.  AoqnSeseenoe  in  error  takes  away  the 
right  01  objecting  to  it.  Pvke  v.  James- 
town, 16  N.  D.  167,  107  N.  W.  369. 

2.  "Actio  personalis  moritur  cum  per- 
sona." State  ex  rel.  Kelly  t.  McMaster, 
13  N.  D.  68,  99  N.  W.  68. 

3.  Consensus  toUit  errorem.  Pyke  t. 
Jamestown,  16  N.  D.  167,  107  N.  W.  369. 

4.  Courts  of  equity  do  not  open  their 
doors  to  those  who  have  been  guilty  of  in- 
difference in  protecting  their  own  interesti). 
Freeman  v.  Wood,  14  N.  D.  96,  103  N.  W. 
392. 

6.  Damnum  absque  injuria.  Farmers' 
Loan  &  T.  Co.  t.  Sioux  Falls,  131  Fed.  890. 

6.  Delegated  power  cannot  be  delegated. 
State  ex  rel.  Rusk  t.  Budge,  14  K.  D.  632, 

106  N.  W.  724. 

7.  De  minimis  non  curat  lex.  McGregor 
V.  Harm,  —  N.  D.  — ,  30  L.R.A.fN.S.)  649, 
125  N.  W.  885. 

8.  Equity  aids  the  vigilant,  not  those 
who  sleep  on  their  rights.  Tracy  t.  Wheel- 
er, 16  N.  D.  248,  6  L.ILA.(N.8.)  516,  107 
N.  W.  68. 

0.  Equity  deems  that  as  done  which 
ought  to  have  been  done.  Rogers  v.  Penob- 
scot Min.  Co.  83  C.  C.  A.  380,  164  Fed.  606. 

10.  Equity  follows  the  law.  Tracy  v. 
Wheeler,  16  N.  D.  248,.  6  L.R.A.(N.S.)  516, 

107  N.  W.  68. 

11.  Equity  looks  to  the  intention  of  the 
parties  rather  than  to  the  form  of  the  trans- 
action. Wood  v.  PehrsBon,  —  N.  D.  — , 
130  N.  W.  1010. 

12.  Every  man  must  so  use  his  property 
as  not  to  unnecessarily  injure  the  property 
of  his  neighbor.  Hannicker  v.  Lepper,  20 
S.  D.  371,  6  L.R.A.(N.S.)  243,  129  Am.  St. 
Rep.  938,  107  N.  W.  202. 

13.  Expressio  unius  est  exclusio  alterius. 
Kermott  v.  Bagley,  —  N.  D.  — ,  124  N.  W. 
397.    • 

14.  For  every  wrdng  there  is  a  remedv. 
Carroll  v.  Rye  Twp.  13  N.  D.  468,  101  N. 
W.  894. 

15.  Fraud  without  injury  is  not  action- 
able. Sonnesyn  v.  Akin,  14  N.  D.  248,  104 
N.  W.  1026. 

16.  He  who  is  silent  when  he  should 
speak  shall  not  be  heard  to  speak  when  he 
should  be  silent.  Moore  v.  Beiseker,  77  C. 
C.  A.  545,  147  Fed.  367. 

17.  He  who  seeks  equity  must  do  equity. 
Lynch  v.  Burt,  67  C.  C.  A.  305,  132  Fed. 
417.  Paine  v.  Germantown  Trust  Co.  60 
C.  C.  A.  303,  136  Fed.  527.  Hunter  v.  Coe, 
12  N.  D.  505,  97  N.  W.  869.  Tracy  v. 
Wheeler,  15  N.  D.  248,  6  L.R.A.(N.S.)  616, 
107  N.  W.  68.  Smith  v.  Jensen,  16  N.  D. 
408,  114  N.  W.  306. 

18.  Id    certum    est    quod    certum    reddi 

Sotest.     Fisher  v.  Betts,  12  N.  D.  197,  96 
r.  W.  132. 

.19.  Lex  scripta  manet.  Sykes  v.  Beck, 
12  N.  D.  242,  96  N.  W.  844. 

20.  No  one  should  suffer  by  the  wrong 
of  another.  Carroll  v.  Rye  Twp.  13  N.  D. 
468,  101  N.  W.  894. 

21.  No  right  without  a  remedv.  Calmer 
V.  Calmer,  15  N.  D.  120,  106  N.  W.  684. 

22.  Once  a  road  always  a  road.    Lowe  v. 


East  Sioux  Falls  Quarry  Co.  —  S.  D.  — , 
126  N.  W.  609. 

23.  One  must  so  use  his  own  rights  as 
not  to  infringe  on  the  rights  of  another. 
Carroll  v.  Rye  Twp.  13  N.  D.  458,  101  N. 
W.  894. 

24.  Qui  haeret  in  litera,  haeret  in  cor- 
tice.  State  v.  Central  Lumber  Co.  —  8. 
D.  — ,  —  L.R.A.(N.8.)  — ,  123  N.  W.  604. 

26.  Res  inter  alios  acta  alters  nooere 
non  debet.  Carroll  v.  Rye  Twp.  13  N.  D. 
468,  101  N.  W.  804. 

26.  Stare  decisis.  Hawley  v.  Bond,  20 
S.  D.  216,  106  N.  W.  464. 

27.  That  is  certain  which  can  be  made 
certain.  Sykes  v.  Beck,  12  N.  D.  242,  96 
N.  W.  844.  Schuyler  v.  Wheelon,  17  N. 
D.  161,  116  N.  W.  269.  Re  Sacrison,  — 
N.  D.  — ,  26  L.R.A.(N.S.)  724,  123  N.  W. 
618.  Ford  T.  Ford.  —  S.  D.  — ,  124  N.  W. 
1108. 

28.  That  which  ought  to  be  done  is  re- 
garded as  done  in  favor  of  him  to  whom, 
and  against  him  from  whom,  performance 
is  due.  Johnson  v.  Knappe,  —  S.  D.  — , 
123  N.  W.  867. 

29.  The  law  neither  does  nor  requires 
idle  acts.  Jackson  v.  First  State  Bank,  21 
S.  D.  484,  113  N.  W.  876. 

30.  Ubi  jus,  ibi  remedium.  Carroll  v. 
Rye  Twp.  13  N.  D.  458,  101  N.  W.  894. 

31.  where  one  of  two  innocent  parties 
must  suffer  he  whose  act  occasioned  the 
loss,  must  be  the  sufferer.  McVay  v. 
Bridgman,  21  8.  D.  374,  112  N.  W.  1138. 
Greenwald  v.  Ford,  21  8.  D.  28,  109  N.  W. 
616. 


HATHEM. 

See  also  Maiming. 
Editorial  not*. 


Mayhem. 


66  Am.  St.  Rep.  771. 
♦  «» 


MAYOB. 


Power  to  veto  ordinance  or  reeolntioD,  SM 
Municipal  Oorporatioiui,  19. 


*«» 


MEOHAXICS'  UKHS. 

See  Liens,  V. 


MEDICAI.  EXPEBT. 

Evidence  of  opinion  of,  see  Evidence,  VH  i- 

♦  «» 

BfEDICIHE. 

Unlawful  sale  of  patent  medicine,  see  I"" 
toxicating  Liquors,  32,  33. 


Digitized  by 


Google 


Improperly  filling  preocription  as  proxi- 
mate cause  of  death,  see  Proximate 
Cause,  6. 

Question  for  jury  as  to  nature  of  sale  of, 
see  Trial,  208. 

See  also  Drugs  and  Druggists. 


MEMORAK  ADA— MINES. 

MIUiAOB. 

Of  marshal,  see  Marshal. 


OGO 


MEMOBANBA. 

As  evidence,  see  Evidence,  IV.  t. 

On  back  of  note  as  testamentary  disposi- 
tion thereof,  see  Bills  and  Notes,  44. 

On  back  of  note,  revocation  by  death  of 
agency  created  by,  see  Principal  and 
Agent,  7. 

Use  of,  by  witness,  see  Witnesses,  W.  c 


MEMOBT. 


Refreshing   memory   of   witness,   see   Wit- 
nesses, IV.  c 


MENTAI.  AHOVISK. 

Bight  to  recover  for,  without  pleading, 
Pleading,  43,  44. 


♦  «» 


MEITTAL  OOHDinOX. 

Opinion  evidence  as  to,  see  Evidence,  VII.  f. 

♦«» 

MEKTAI.    SVFFEBIKO. 

Infliction   of,   as   frronnd   for   divorce,   see 
Husband  and  Wife,  18. 


♦  «» 


MEBOEB. 

Of  contracts,  see  Contracts,  m. 

Of  mortgage  in  deed,  see  Mortgage,  VL  b. 

Editorial  notes. 

When  merger  takes  place. 

16  Am.  Dec.  81. 
Merger  of  civil  injury.  14  Am.  Dec.  246. 
Merger  of  estates.  99  Am.  St.  Rep.  163. 
Merger  of  crimes.  6  Am.  St  Rep.  890. 
Merger  of  judgment  in  judgment. 

92  Am.  St.  Rep.  778. 


»«» 


ICEBSENOEBS. 

Editorial  note. 

Duty  and  liability  for  conduct  of  mes- 
sengers furnished  for  use  of  others. 

2  L.R.A.(N.S.)   1091. 


MHiEAOE  TICKETS. 

Unconstitutional   statute   as   to,   see   Con- 
stitutional Law,  43. 


<»» 


XaLITIA. 

Title  of  statute  as  to,  see  Statutes,  40. 

o»  » 

ISILLINO  COMPAinr. 
Liability  of,  for  larceny,  see  Larceny,  3-6. 


MINEB'S  LIEN. 


Admissibility  of  evidence  that  lienor  had 
received  commissions  for  sale  of  stock, 
see  Evidence,  653. 

Right  to,  see  Liens,  39-41. 


♦  «» 


OF 


MIKES. 

L  LocATioir     AKD     AcQuisinoir 
Claim. 
n.  WoBK;   Abandonment;  'Relocation. 

a.  In  General. 

b.  Rights  and  Dutie*  of  Oo-own- 

era;  Forfeiture, 
0.  Relooation. 
m.  Editobial  Notes. 


Trust  relation  of  attorney  procuring  con- 
solidation 
neys,  36. 


solidation  of  mining 


y  pro< 
loaes. 


see  Attor- 


Inclusion  of  betterments  in  contract  for 
sale  of,  see  Contracts,  97. 

Validity  of  agreement  for  purchase  of,  see 
Contracts,  121,  122. 

Breach  of  contract  to  convey  mining  inter- 
ests, see  Contracts,  156. 

Rescission  of  contract  for  purchase  of,  see 
Contracts,  173. 

Validity  of  contract  for  sale  of  option  to 
purchase  to  corporation  to  be  formed, 
see   Corporations,   17. 

Sufficiency  of  evidence  of  negligence  toward 
servant  in,  see  Evidence,  842. 

Right  of  superintendent  of  mine  to  lien, 
see  Liens,  39-41. 

Contributory  negligence  of  miner,  see  Mas- 
ter and  Servant,  13. 

Conclusiveness  of  decision  of  land  depart- 
ment on  question  of  mineral  nature  of 
lands  on  issuance  of  town  site  patent, 
see  Public  Lands,  36,  37. 

Government  control  of  timber  growing  on 
mining  claim,  see  Public  Lands,  1. 
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One  partner  holding  title  to,  in  trust  for 

all,  see  Trusts,  16. 
Right  to  rescind  contract  for  purchase  of 

interest  in,  see  Vendor  and  Purchaser, 

67. 
Abandonment  of  contract  for  purchase  of 
«    interest  in,  see  Vendor  and  Purchaser, 

ei. 


L  Location  akd  AcQxnsiTioif  or  Claim. 

Belocation,  see  infra,  n.  c. 

Oral  agreement  as  to,  see  Contract*,  48. 

1.  The  portion  of  a  mining  claim  in  ex- 
cess of  the  area  allowed  bv  law  to  be  staked 
out,  which  an  adjoining  locator  claimed  as 
being  within  the  bounds  of  the  claim  lo- 
cated by  him,  becomes  attach^  to  the  claim 
of  the  adjoining  owner  immediately  upon 
the  abandonment  of  the  same  by  the  prior 
locator  upon  a  resurvey  of  his  claim.  Mc- 
Pherson  v.  Julius,  17  S.  D.  98,  95  N.  W. 
428. 

[Cited  in  note  in  7  Ii.R.A.(N.S.)  855,  on 
laying  mining  location  over  adjoining 
claims.] 
Validity  of  location. 

2.  The  location  of  a  mining  claim  is  in- 
valid only  as  to  the  excess  where  it  is 
staked  2,150  feet  in  length,  instead  of  1,500, 
the  number  of  feet  allowed  by  law,  in  the 
absence  of  proof  that  the  same  was  fraudu- 
lently located  in  excess  of  the  lawful  ex- 
tent, or  that  others  could  not  easily  have 
determined  the  boundaries  of  the  claim  to 
which  the  locators  were  lawfully  entitled. 
McPherson  v.  Julius,  17  S.  D.  98,  96  N.  W. 
428. 

[Cited  in  note  in  7  L.R.A.(K.S.)  850, 
on  effect  of  excess  in  size  of  surface 
area  of  mining  location.] 

3.  The  location  of  a  mining  claim  is  not 
invalid  because  at  the  time  of  the  original 
location  of  the  claim,  the  stake  marking 
one  of  the  corners  was  bound  to  a  tree  by 
twigs,  instead  of  being  driven  into  the 
ground,  as  required  by  Dak.  Comp.  Laws 
1887,  §  2002,  as  against  a  location  which 
did  not  become  a  valid  claim  until  after 
the  former  claim  was  propcrlv  staked.  Mc- 
Pherson V.  Julius,  17  S.  D.  98,  95  N.  W. 
428. 

[Cited  in  note  in  7  L.R.A.(N.S.)  862,  on 
sufficiency  of  marking  of  mining  loca- 
tion upon  the  ground.] 
Cnrlne  defeots  In  location. 

4.  A  defect  in  the  original  location  of  a 
mining  claim  consisting  of  an  area  650 
feet  in  length  in  excess  of  the  amount  al- 
lowed by  statute,  is  cured  as  to  an  adjoin- 
ing location,  by  a  resurvey  of  the  claim 
and  a  marking  of  the  proper  boundaries  as 
required  by  law,  before  a  discovery  of  ore 
was  made  in  such  adjoining  location  within 
its  lines,  outside  the  boundaries  of  any 
other  valid  location.  McPherson  v.  Julius, 
17  R.  D.  98,  95  N.  W.  428. 

[Cited  in  note  in  7  L.R.A.(N.S.)  827,  on 
place    of    location    of    mining    claim.] 


Necessity   for   dlacoTcry. 

Conclusiveness  of  judgment  as  to  place  of 
discovery,  see  Judgment,  126. 

6.  There  can  be  no  valid  mining  claim 
until  a  discovery  within  the  lines  of  such 
claim  outside  of  the  lines  of  any  other 
valid  existing  lode  location.  McPherson  v. 
Julius,  17  S.  D.  98,  96  N.  W.  428. 

[Cited  in  note  in  7  L.R.A.(N.S.)  826,  on 
time  of  making  location  of  mining 
claim.] 


n.  WoRK;  Abandonment;  Relooatior. 

a.  In  General. 

6.  Where  a  person  or  persons  hold  seT- 
eral  adjacent  claims,  work  may  be  done  on 
one  claim  and  be  credited  on  the  others. 
Hawgood  v.  Emery,  22  S.  D.  573,  133  Am. 
St.  Rep.  941,  119  N.  W.  177. 

6a.  Work  done  outside  the  limits  of  a 
claim  may  be  credited  thereon  if  beneficial 
to  it,  and  this  is  true  even  if  there  are  sev- 
eral claims  for  which  credit  is  asked  for 
outside  work,  provided  they  are  held  in 
common.  Hawgood  v.  Emery,  22  S.  D.  673, 
133  Am.  St.  Rep.  941,  119  N.  W.  177. 

7.  The  excavation  of  a  tunnel  through  a 
lode  adjoining  a  contested  mining  claim, 
made  for  the  sole  object  of  developing  the 
contested  claim,  is  available  as  annua]  as- 
sessment work  thereon,'  within  the  require- 
ments of  the  law  relating  thereto.  God- 
frey v.  Faust,  20  S.  D.  203,  105  N.  W.  460. 
Denying  rehearing  of  18  S.  D.  667,  101  N. 
W.  718. 

8.  Work  done  on  a  mining  claim  by  a 
company  whose  superintendent  held  a  con- 
tract with  the  claimant  for  the  purchase 
thereof,  inures  to  the  benefit  of  the  claim- 
ant, where  such  work  was  necessary  in  or- 
der to  preserve  the  claimant's  right  to  the 
property,  and  the  company  was  in  posses- 
sion under  the  contract.  Godfrey  v.  Faust, 
18  S.  D.  567,  101  N.  W.  718.  Rehearing  de- 
nied in  20  S.  D.  203,  106  N.  W.  460. 

[Cited  in  note  in  9  LRA.  (N.S. )  1137, 
on  effect  of  assessment  work,  on  min- 
ing claim,  by  one  not  owner  of  l^al 
title.] 

b.  Rights  and  Dvtiet  of  Oo-oumers;  For- 
feiture. 

Sufficiency  of  publication  of  notice  to  co- 
owner  not  contributing  share  of  labor, 
see  Publication. 

9.  Expenditures  of  several  years  for  hold- 
ing a  mining  claim  may  be  grouped  in  a 
single  notice  by  publication,  given  pur- 
suant to  U.  S.  Rev.  Stat.  §  2324  (U!  S. 
Comp.  Stat.  1901,  p.  1426),  for  the  pur- 
pose of  working  a  forfeiture,  where  a  co- 
owner  of  a  mining  claim  has  failed  to  con- 
tribute his  share  toward  the  annual  labor 
made  necessary  by  that  section.  Elder  v. 
Horseshoe  Min.  &  Mill.  Co.  194  U.  S.  248, 
48  L.  ed.  960,  24  Sup.  Ct.  Rep.  643. 
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10.  Where  there  are  several  adjacent 
claims  held  by  diiTerent  persons,  develop- 
ment work  may,  under  an  agreement  be- 
tween the  owners,  all  be  done  on  one  claim 
and  credited  to  the  several  claims,  such 
work  being  beneficial  to  all  the  claims  and 
a  part  of  the  general  plan  or  scheihe  for 
their  development.  Hawgood  t.  Emery,  22 
S.  D.  573,  133  Am.  St.  Rep.  941,  119  N. 
W.  177. 

11.  The  notice  by  publication  provided 
for  by  U.  &  Rev.  SUt.  $  2324  (U.  S.  Comp. 
Stat.  1901,  p.  1426),  where  a  co-owner  of  a 
mining  claim  has  failed  to  contribute  his 
share  towards  the  annual  labor  made  neces- 
sary by  that  section,  is  not  insufficient  to 
work  a  forfeiture  because  it  was  addressed 
to  a  deceased  co-owner  by  name,  and  "his 
heirs,  administrators,  and  to  all  whom  it 
may  concern,"  without  specifically  naming 
the  heirs.  Elder  v.  Horseshoe  Min.  &  Mill. 
Co.  194  U.  S.  248,  48  L.  ed.  960,  24  Sup. 
Ct.  Rep.  643. 

12.  The  lack  of  an  administrator  of  a 
.  deceased  co-owner  of  a  mining  claim  at  the 

time  of  the  pubHcation  of  the  notice  pro- 
vided for  by  U.  S.  Rev.  Stat.  §  2324  (U. 
S.  Comp.  Stat.  1901,  ]).  1426),  where  a  co- 
owner  of  a  mining  claim  has  failed  to  con- 
tribute his  share  toward  the  annual  labor 
made  necessary  by  that  section,  does  not 
render  a  notice  addressed  to  the  deceased 
owner  by  name,  "his  heirs,  administrators, 
and  to  all  whom  it  may  concern,"  insuffi- 
cient to  work  a  forfeiture,  where,  under  the 
local  law,  an  administrator  has  but  a  lien 
on  real  estate  for  administrative  purposes, 
the  title  vesting  in  the  heirs.  Elder  v. 
Horseshoe  Min.  ft  Mill.  Co.  194  U.  S.  248, 
48  L.  ed.  960,  24  Sup.  Ct.  Rep.  643., 

13.  One  of  the  owners  in  common  of  two 
mining  claims  cannot  prevent  the  forfeiture 
of  his  rights  therein  by  his  co-owner,  by 
performing  work  on  adjacent  claims  in 
which  his  co-owner  has  no  interest,  in  the 
absence  of  any  agreement  between  them  for 
the  doing  of  such  work,  or  of  any  showing 
that  it  was  part  of  a  general  plan  for  the 
development  of  the  mines  in  question  in 
connection  with  those  on  which  the  work 
was  done.  Hawgood  v.  Emery,  22  S.  D. 
673,  133  Am.  St.  Rep.  941,  119  N.  W.  177. 

c.  Relocation, 

14.  Relocation  is  the  appropriation  of 
mining  ground  by  location  where  a  former 
claim  has  become  lost  by  abandonment  or 
forfeiture  and  the  land  thereby  restored  to 
the  public  domain.  Jackson  v.  Prior  Hill 
Min.  Co.  19  S.  D.  453,  104  N.  W.  207. 

15.  A  relocation  is  an  implied  admission 
of  the  validity  of  the  former  location,  and 
the  assertion  that  the  relocator  claims  a 
forfeiture  by  reason  of  a  failure  on  the  part 
of  the  former  locator  to  comply  with  the 
law.  Jackson  v.  Prior  Hill  Min.  Co.  19 
S.  D.  453,  104  N.  W.  207. 

19.  A  prior  valid  location  of  the  same 
property,  or  something  equivalent,  is  pre- 
requisite to  a  relocation.  Jackson  v.  Prior 
Hill  Min.  Co.  19  S.  D.  453.  104  N.  W.  207. 


17.  If  the  employees  of  the  claimants  of 
a  mine  are  in  possession  and  proceeding 
with  the  assessment  work,  but  are  caused 
to  leave  such  mine  and  discontinue  the 
work  by  threats  that  if  they  continue  work 
they  will  be  arrested,  a  relocation  based 
upon  the  failure  to  complete  the  work,  and 
for  the  benefit  of  the  persons  making  the 
threats  will  not  be  permitted  to  destroy 
the  rights  of  the  former  claimants.  Gar- 
vey  V.  Elder,  21  S.  D.  77,  130  Am.  St.  Rep. 
704,  109  N.  W.  508. 


in.  EoiTOBiAi.  Notes. 

Mining  rights.  63  Am.  Dec.  91. 

Location  of  mining  claim. 

7  L.R.A.(N.S.)    763. 

Effect  of  excessive  location  of  mining 
claim.  28  L.R.A.(N.S.)   1029. 

Discovery  of  mine.    56  Am.  St.  Rep.  585. 

What  included  in  patents  for  mineral 
lands.  58  Am.  St.  Rep.  263. 

Known  mining  veins.  , 

61  Am.  St.  Rep.  519. 
What  cross  or  intersecting  lodes  are  in- 
cluded in  mineral  patents  and  rights  there- 
in.                                  83  Am.  St.  Rep.  41. 

Right  to  follow  dip. 

52  Am.  St.  Rep.  693. 

Severability  of  title  to  surface  and  min- 
erals. 24  Am.  St.  Rep.  554. 

Rights  of  owner  of  surface  as  against 
owner  of  minerals  thereunder. 

135  Am.  St.  Rep.  131. 

Liability  of  lessor  of  mining  right  for 
injury  to  Surface.        10  L.R.A.(N.S.)   822. 

Necessity  of  marking  on  the  ground 
boundaries  of  placer  claims  on  surveyed 
land  of  United  States. 

3   L.R.A.(N.S.)    993. 

Abandonment  and  forfeiture  of  mining 
claims.  87  Am.  St.  Rep.  403. 

Forfeiture  or  abandonment  of  mine 
through  failure  to  work. 

62  Am.  St.  Rep.  903. 
Effect    of    assessment    work    on    mining 

claim  by  one  not  owner  of  legal  title. 

9  L.R.A.(N.S.)    1136. 

Respective  rights  of  relocators  of  min- 
ing claim  before,  and  after,  abandonment  or 
forfeiture  of  senior  location. 

16  L.R.A.(N.S.)   162. 

Relocation  of  mining  claim  as  abandoned 
or  forfeited.  68  L.R.A.  833. 

Cotenants  in  mines. 

91  Am.  St.  Rep.  854. 

Duty  and  right  of  excluded  co-owner  to 
file  adverse  or  protest  against  application 
for  mining  patent.  4  L.R.A.(N.S.)  1126. 
Lease. 

When  instrument  creating  right  in  min- 
erals to  be  regarded  as  lease. 

26  L.R.A.(N.S.)   614. 

Effect  of  provision  for  minimum  royal- 
ties or  annual  rental  upon  right  to  forfeit 
mining  lease  for  failure  to  prosecute  work. 
11  L.R.A.(N.S.)  417;  30  L.R.A.(N.S.)   176. 
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MINISTERIAL  ACTS— MOB. 


Whether  lessor  may  declare  forfeiture  of 
oil  and  gas  lease  for  failure  of  lessee  to 
market  product.  28  L.RA.(N.S.)  059. 


*«» 


MrmSTEBIAI.  ACTS. 

Mandamus  to  compel,  see  Mandamus. 

•-•-• 

MUTOBITT    STOCKHOU>EB8. 

Rights  on,  see  Corporations,  22. 


MIKOB8. 


See  Infants. 


«»» 


mSCABBIAGE. 

False  statement  by  insured  as  to,  see  In- 
surance, 40. 

Competency  of  husband  to  prove,  see  Wit- 
nesses, 15. 


*»» 


mSOHIEF. 

Malicious  mischief,  see  Haliicous  Mischief. 

<»» 

XOSJOIXSES. 

As  ground  for  demurrer,  see  Pleading,  326- 

333. 
In  pleading,  see  Pleading,  IL  m. 


*«» 


mSNOMEB. 

Dropping  initial  letter  of  name,  see  Evi- 
dence, 62. 


■»»»■ 


MISREPBESEirrATIOMS. 

By  insured,  see  Insurance,  II.  f. 
See  also   Fraud   and   Fraudulent  Convey- 
ances, I. 


♦  »» 


mSSOUBI  BIVX». 

Judicial  notice  of  navigability  of,  see  Evi- 
dence, 12,  13. 


mBTAKB. 

Recovery  back  of  money  paid  under,  ae» 
Assumpsit,  III.  b. 

Payment  of  third  person's  note  by,  see 
Bills  and  Notes,  10. 

Effect  of,  on  enforceability  of  contract,  see 
Contracts,  19,  20. 

In  relinquishing  right  to  redeem,  see  Con- 
tracts, 4. 

As  ground  for  rescission  of  contract,  see 
Contracts,   181,   181a. 

As  ground  for  reformation  of  contract,  see 
Contracts,  191,  192. 

As  ground  for  relief  in  equity,  see  Equity, 
6. 

Estoppel  to  deny  acceptance  of  proposal 
to  modify  contract  because  of,  see 
Estoppel,  29. 

Prestunption  of,  see  Evidence,  234. 

Parol  evidence  of,  see  Evidence,  408,  409. 

Sufficiency  of  proof  of,  see  Evidence,  992. 

Effect  of,  on  right  to  interest,  see  Interest, 
9,  10. 

In  entering  satisfaction  of  judgment,  see 
Judgment,  142. 

As  ground  for  setting  aside  judgment,  see 
Judgment,  VI.  c,  3. 

Correction  of  mistake  in  summons  in  jus- 
tice's court,  see  Justice  of  the  Peace, 
12a,  12b. 

In  paying  second  mortgage  while  third 
mortgage  in  force,  see  Mortgage,  69, 
70. 

Right  to  set  up  by  amendment,  matter 
omitted  by,  see  Pleading,  II.  r. 

In  payment  of  note,  effect  on  right  to  sub- 
rogation, see  Subrogation,  1. 

Effect  of,  on  question  of  usury,  see  Usury, 

«,  7. 
In  name  of  witness  as  indorsed  on  indict- 
ment, see  Witnesses,  12. 


mSUSEB. 


Forfeiture  of  corporate  franchise  because 
of,  see  Corporations,  TV. 


HITIOATIOM. 

Burden  of  proof  as  to,  in  murder  trial,  see 

Evidence,  43,  44. 
Of  damages,  evidence  as  to,  see  Evidence, 

X.  f,  «• 
Of  damages  from  libel  or  slander,  see  Libel 

and  Blander,  EI. 


MOB. 

Editorial  aot«. 

What  is  a  mob  or  riot  for  act  of  which 
municipality  responsible. 

10  L.ILA.(N.S.)   925. 
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Of  instructions,  see  Appeal  and  Error,  VII. 

k,  5,  c. 
Of  judgment  by  appellate  court,  see  Appeal 

and  Error,  VIII.  b. 
Of  contract,  see  Contracts,  VI.  a. 
Of   sentence    in    criminal    prosecution,    see 

Criminal  Law,  68. 
Of  guaranty,  see  Guaranty,  III. 
Of  judgment,  see  Judgment,  VI.  h. 
Of  finding,  see  Trial,  VII'  e. 


MOMBT. 

Express  company  as  carrier  of,  see  Car- 
riers, 2. 

Duty  of  carrier  as  to  accepting,  see  Car- 
riers, 8,  10. 

Discrimination  by  express  companies  in  re- 
spect to  transportation  of,  see  Carriers, 
41,  42. 

Sufficiency  of  allegation  as  to  ownersbip 
of,  in  indictment,  see  Indictment,  etc., 
13. 

Sufficiency  of  indictment  for  larceny  of, 
see  Indictment,  etc.,  67. 

Public  moneys,  see  Public  Money. 

Editorial  motes. 

Extent  to  which  courts  recognize  differ- 
ent kinds  of  money.  87  Am.  Dec.  125. 

Title  of  one  taking  money  from  thief  or 
embezzler.  25    L.R.A.<N.S.)    631. 


MONET    HAB    AND    BECZXVED. 

See  Assumpsit,  11. 


MONET  IN  0O1TRT. 

Receipt  of  money  by  clerk  of  court  as  an 
official  act,  see  Clerk,  ]. 

Effect  of  pajnnent  of  money  necessary  to 
redeem  from  execution  sale,  see  Judi- 
cial Sale,   19. 

The  district  court  did  not  exceed  its  ju- 
risdiction in  making  an  order  directing  the 
clerk  of  court  to  retain  in  his  possession 
certain  moneys  paid  him  in  condemnation 
proceedings,  until  the  final  4cterminatinn 
of  the  tax  litigation.  St.  Paul,.M.  &  M. 
R.  Co.  V.  Blakemore,  17  N.  D.  67,  114  N. 
W.  730. 


♦  »» 


MONET  PAID. 

See  Assumpsit. 

* » » 


MONET  BEOETVED. 


See  Assumpsit,  II. 

Supp.  D,ak.  Dig, 


Constitutionality  of  legislation  to  prevent, 
see  Constitutional  Law,  31. 

Prohibition  under  police  power  against  dis- 
crimination for  purpose  of  driving  com- 
petitors out  of  business,  see  Constitu- 
tional Law,  74,  75. 

Protection  under  police  power  against  un- 
fair competition,  see  Constitutional 
Law,  76. 

Validity  of  contracts  in  restraint  of  trade, 
generally,  see  Contracts,  IV.  e. 

Forfeiture  of  corporate  franchise  to  pre- 
vent, see  Corporations,  39,  42. 

Review  by  courts  of  wisdom  of  statute  reg- 
ulating, see  Courts,  11,  12. 

1.  It  is  not  unfair  competition,  intimida> 
tion,  or  coercion  for  a  combination  to  in- 
terfere with  the  right  to  transact  and  carry 
on  business  by  persuasion  or  any  peace- 
able means,  ifonttcomery  Ward  &  Co;  v. 
South  Dakota  Retail  Merchants'  ft  Hard- 
ware Dealers'  Asso.  150  Fed.  413. 

2.  Retail  dealers  have  a  right  to  agree 
among  themselves  that  they  will  not  pur- 
chase merchandise  from  wholesalers  and 
jobbers  who  sell  to  catalogue  or  mail  order 
houses,  and  to  inform  each  other  as  to 
what  wholesalers  and  jobbers  do  sell  to 
such  houses.  Montgomery  Ward  4  Co.  v. 
South  Dakota  Retail  Merchants'  &  Hard- 
ware Dealers'  Asso.  160  Fed.  413. 

[Cited  in  note  in  9  L.R.A.(N.S.)  905, 
on  interference  with  agents  of  dealer 
or  manufacturer.] 

3.  Monopoly  is  the  exclusive  power,  right 
or  privilege  of  dealing  in  some  article,  of 
selling  some  commodity  or  trading  in  some 
market.  State  v.  Central  Lumber  Co.  — 
8.  D.  — ,  —  L.R.A.(N.S.)— ,  123  N.  W. 
604. 

4.  It  is  not  essential  that  there  be  any 
combination  between  individuals  or  corpora- 
tions to  create  a  monopoly.  State  v.  Cen- 
tral Lumber  Co.  —  S.  D.  — ,  — L.R.A.  (N.S.) 
— ,   123  N.  W,  504. 

6.  A  statute  forbidding  discrimination 
in  prices  in  different  sections  of  the  state 
for  the  purpose  of  driving  competitors  out 
of  business  is  within  the  purview  of  the 
constitutional  provision  that  monopolies 
shall  never  be  allowed  in  the  state.  State 
V.  Central  Lumber  Co.  —  S.  D.  — ,  — 
L.R.A.(N.S.)    — ,   123   N.   W.   504. 

6.  While  the  protection  of  the  competitor 
is  one  of  the  objects  of  the  legislature  in 
S.  D.  Sess.  Laws  1907,  chap.  131,  prescrib- 
ing a  penalty  for  discrimination  between 
different  sections  of  the  state  by  persons, 
firms  or  corporations  in  business,  for  tlie 
purpose  of  destroying  competition,  the  prime 
object  was  the  protection  of  the  public 
against  monopolv.  State  v.  Central  Lum- 
ber Co.  —  S.  b.  — ,  —  L.R.A.(N.S.)— , 
123  N.  W.  604. 

7.  S.  D.  Sess.  Laws  1907,  chap.  131, 
prescribing  a  penalty  upon  any  person,  firm 
or  corporation  which  discriminates  between 
different  sections  of  the  state  for  the  pur- 
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pose  of  destroying  competition  applies  to 
every  existing  person,  partnership  or  cor- 
poration, witiiout  regard  to  wealth,  age, 
situation  or  any  other  method  of  distinc- 
tion. State  V.  Central  Lttmber  Co.  — 
S.  D.  — ,  —  L.R.A.(N.S.)  — ,  123  N.  W. 
504. 

8.  S.  D.  Const,  art.  17,  §  20,  providing 
that  monopolies  and  trusts  shall  never  be 
allowed  in  the  state  and  no  incorporated 
company,  copartnership  or  association  of 
persons  shall  directly  or  Indirectly  com- 
bine or  make  any  contract  with  any  in- 
corporated company,  foreign  or  domestic 
to  fix  prices,  limit  the  production  or  regu- 
late the  transportation  of  any  product  or 
commodity,  so  as  to  prevent  competition  in 
prices,  production  or  transportation  or 
establish  excessive  prices,  was  aimed  at  all 
monopolies,  although  it  calls  attention  par- 
ticularly to  those  acquired  through  the 
method  prevalent  at  the  time  of  the  adop- 
tion of  such  constitutional  provision.  State 
V.  Central  Lumber  Co.  —  S.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  123  N.  W.  504. 

9.  S.  D.  Sess.  Laws  1907,  chap.  131, 
prescribing  a  penalty  on  any  corporation 
doing  business  in  the  state  engaged  in  the 
production,  manufacture  or  distribution  of 
any  commodity  in  general  use,  to  inten- 
tionally, for  the  purpose  of  destroying  the 
competition  of  any  regular  established  deal- 
er in  such  commodity  or  to  prevent  the  com- 
petition of  any  person  who  in  good  faith 
intends  and  attempts  to  become  such  dealer, 
discriminate  between  different  sections, 
communities,  or  cities  of  this  state,  by 
.selling  such  commodity  at  a  lower  rate 
in  one  section,  etc.,  comes  directly  with- 
in the  intendment  of  S.  D..  Const,  art. 
17,  §  20,  declaring  trusts  and  monopolies 
shall  never  be  allowed  in  this  state  and 
no  incorporated  company  shall  directly  or 
indirectly  combine  or  make  any  contract 
with  any  foreign  or  domestic  corporation 
to  fix  prices,  limit  the  production  or  rega- 
late  the  transportation  of  any  product  or 
commodity  so  as  to  prevent  competition 
in  such  prices,  production  or  transporta- 
tion. State  V.  Central  Lumber  Co.  —  S. 
D.  — ,  —  L.R.A.(X.S.)  — ,  123  N.  W.  504. 

10.  Persons  who  sell  at  one  place  only; 
persons  who  sell  at  two  or  more  places,  but 
who,  with  the  intent  and  purpose  of  de- 
stroyine;  a  competitor  at  one  of  such  places, 
make  the  same  low  prices  necessary  at  both 
places;  and  persons  who  sell  at  two  or 
more  places,  and  who,  with  the  intent  and 
purpose  of  destroying  a  competitor  at  each 
place,  make  the  necessary  low  prices  at 
all  places,  are  without  the  provisions  of 
S.  D.  Sess.  Laws  1907,  chap.  131,  prescrib- 
ing a  penalty  upon  any  person,  firm  or  cor- 
poration which  discriminates  between  dif- 
ferent sections  of  the  state  for  the  pur- 
pose of  destroying  competition,  not  be- 
cause they  are  left  out  by  any  classifica- 
tion created  dv  such  law,  but  because  in 
each  of  said  cases  there  would  be  lacking 
one  of  the  elements  going  to  make  up  the 
particular  act  created,  to-wit:    discrimina- 


tion between  two  points.    State  y.  Central 
1  Lumber  Co.  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,   123  N.  W.  504. 

11.  The  Legislature  in  enacting  S.  D. 
Sess.  Laws  1907,  chap.  131,  prescribing  a 
penalty  for  discrimination  between  sections 
of  the  state  for  the  purpose  of  destroying 
competition,  has  disregarded  public  danger 
from  combinations  between  persons  who 
sell  at  two  or  more  places  and  who,  with 
the  intent  and  purpose  of  destroying  a  com- 
petitor at  one  of  such  places,  majce  the  same 
low  prices  which  are  necessary  so  to  do  at 
both  places,  or  persons  who  sell  at  two  or 
more  places,  and  who,  with  intent  and 
purpose  of  destroying  a  competitor  at  each 
place,  make  the  necessary  low  prices  at  all 
places,  and  has  left  the  individuals  to  their 
remedy  on  the  civil  side  of  the  courts.  State 
v.  Central  Lumber  Co.  —  S.  D.  — ,  —  • 
L.R.A.(N.S.)   — ,  123  N.  W.  504. 

Editorial  note*. 

Combinations  constituting  unlawful 
trusts.  74  Am.  St.  Rep.  235. 

Illegal  trusts  under  modern  anti-trust 
laws.  04   L.R.A.  688. 

Legality,  under  modem  anti-trust  acts, 
of  combinations  or  agreements  which  re- 
strict class  of  persons  to  whom  commodi- 
ties shall  be  sold,  or  from  whom  bought. 

5  L.R.A.(N.S.)    136. 

Combination  among  produce  buvers  as 
monopoly.  12  L.R.A.(N.S.)    150. 

Relation  of  contract  or  combination  to 
interstate  commerce  to  bring  it  within  Fed- 
eral anti-trust  act.       10  L.R.A.(N.S.)   268. 

Combination  to  control  price  of  personal 
service  as  violation  per  se  of  antimonoply 
statute.  23  L.R.A.(N.S.)    1260. 

Manufacturer's  right  to  protection 
against  third  parties'  interference  with  sys- 
tem of  controlling  retail  price. 

12  L.R.A.(X.S.)   136. 

Validity  and  effect  of  agreement  among 
banks  to  prevent  competition  for  public 
deposits.  14  L.R.A.(N.S.)    1052. 

Legality  of  combinntion  among  under- 
writers. 24    L.R.A.(N.S.)    153. 

Combination  of  dealers  as  giving  com- 
mon law  right  of  action  to  merchant  pre- 
vented from  obtaining  goods. 

7   L.R.A.(N.S.)    976. 

Combination  of  dealers  as  givine  right 
of  action  for  damages  under  Fcd^'al  anti- 
trust law  to  merchants  restricted  in  ob- 
taining goods.  7  L.R.A.(N.S.)  984. 

Agreements  collateral  to  contracts  form- 
ing illegal  combinations,  and  enforcement 
thereof.  11  L.R.A.(N.S.)   368. 

Power  of  cities  to  create  monopolies  for 

removal  of  garbage  and  noxious  substarnvs. 

97  Am.  St.  Rep.  688. 
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Consideration    shown    to,    in    determining 
boundary,  see  Boundaries,  5. 
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MOBPHUTE. 

XJse  of,  as  ground  for  divorce,  gee  Husband 
and  wife,  UL  b,  3. 


#»» 


MOBTAUTT  TABLES. 

See  Life  Tablea. 


♦  »  » 
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ni. 

IV. 
V. 

VL 


of 
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vm. 


IX. 

X. 

XI. 


MOBTOAOE. 

KaTUBE,    VaUDITT,    and    EFTECfr. 

a.  What     Constitutes     Qenerally; 

Various   Agreements   and   Se- 
curities. 

b.  Conveyances  Ahsolute  in  Form. 
c  Execution  and  Delivery. 

d.  Nature  Generally. 

e.  Validity  and  Conclusiveness. 
Pkiobity;  Notice. 

Rights,  Remedies,  and  Liabiutt  of 
mobtoaqob  and  mobtoaqee. 

Vendee  of  Mobtqagob;  Assduftion 
of  mobtoage. 

AaSIONMENT     OF     MOBTOAQE     OB     IN- 
TEBE8T    THEBEIN. 

a.  Oenerally. 

b.  Effect  of  Deed  hy  Mortgagee. 
Satisfaction;  Dischabge;  Release; 

Mebgeb. 

a.  In  General. 

b.  Merger;   Keeping  Alive. 
c  Discharge    or    Cancelation 

Record. 

1.  In  General. 

2.  Protection  Afforded  Jy. 

3.  Reinstatement;       Subroga- 

tion. 
Enfobceuent. 

a.  Generally. 

b.  Who  may  Foreclose. 

c.  Parties  Oenerally. 
A.  Defenses. 

e.  Relief;  Decree. 
1.  Sale. 

1.  Generally. 

2.  Kotice  of  Sale. 

3.  Certificate   or  Affidavit   of 

Sale. 

4.  Effect  of  Sale. 
6.  Validity  of  Sale. 
6.  Successive  Sales. 

g.  Deed;  Conveyance  to  Purchaser. 

h.  Deficiency  and  Judgment  There- 
for. 

i.  Purchasers    and    TTieir    Rights, 
Title,  etc. 

j.  Betting  aside  Sale. 
Redemption. 

a.  In  General. 

b.  Who  are  Redempiioners;  Who 

may  Redeem. 
0.  Conditions  and  Mode. 

d.  Time. 

e.  Effect. 
Rescission;  Refobmation. 
PowEBs  of  Tbustee  IN  Tbttst  Debds. 
Edttobial  Notes. 


Acknowledgment  of,   see   Acknowledgment. 

Of  land  held  adversely,  see  Champerty,  2. 

Chattel  mortgage,  see  Chattel  Mortgage. 

As  cloud  on  title,  see  Cloud  on  Title,  9. 

Effect  of  giving  mortgage  back  on  right  to 
damages  'for  breach  of  warranty,  see 
Covenants,  4. 

Exception  of,  from  covenant  of  warranty, 
see  Covenant,  12. 

Estoppel  by  giving,  see  Estoppel,  22. 

As  evidence,  see  Evidence,  IV.  k. 

SuflSciency  of  evidence  of  identity  of,  see 
Evidence,  324. 

Parol  evidence  of  conditions  in,  see  Evi- 
dence,  411,  412. 

Suificiency  of  evidence  to  show  agreement 
to  change  assignment  for  security  to 
absolute  assignment,  see  Evidence,  893. 

SuflSciency  of  evidence  of  ownership  of,  see 
Evidence,  938. 

Right  of  trustee  in  mortgage  given  by  wa- 
ter company  to  bring  action  to  enjoin 
city  from  constructing  rival  plant,  see 
Injunction,   67. 

Conclusiveness  of  judgment  establishing  va- 
lidity of,  see  Judgment,  107-109. 

Effect  of  agreeing  that  assignment  for  land 
contract  as  security  shall  be  absolute, 
see  Landlord  and  Tenant,  2. 

Suffieiency  of  allegation  of  mortgagor's 
agency  for  mortgagee,  see  Pleading, 
163. 

Pleading  as  to,  see  Pleading,  III.  b,  16. 

Revocation  of  power  of  attorney  to  deal 
with,  see  Principal  and  Agent,  8,  9. 

Record  of,  see  Real  Property,  IL  ' 

Usury  in,  see  Usury. 


I.  Natube,  Validity,  and  Effect. 

Necessity  of  wife  joining  in  mortgage  of 
homestead,  see  Homestead,  26,  27. 

a.  What    Constitutes    Generally;    Various 
Agreements  and  Securities. 

Modification  of  assignment  as  security  so 

as  to  make  it  absolute,  see  Contracts, 

163. 
Admissibility  of  parol  evidence  as  to,  see 

Evidence,  391. 
Deed  for  benefit  of  creditors  as,  see  Levy 

and  Seizure,  2L 

1.  A  contract  which  is  in  fact  a  mortgage 
must  be  governed  by  the  rules  of  law  ap- 
plicable to  mortgages  regardless  of  the 
name  given  to  the  contract  by  the  writing 
itself.  Langmaack  v.  Keith,  19  S.  D.  351, 
103  N.  W.  210. 

2.  An  instrument  by  which  land  is  con- 
veyed in  trust  to  secure  the  payment  of  a 
note  given  by  the  grantor  to  a  third  per- 
son, and  which  provides  that  "this  trust 
deed  or  mortgage  may  be  foreclosed"  etc., 
and  that  a  reconveyance  shall  be  made  on 
payment  of  the  indebtedness,  is  a  mortgage, 
governed  by  the  rules  of  law  applicable  to 
mortgages.  McVay  v.  Tousley,  20  S.  U. 
258,  129  Am.  St.  Rep.  927,  105  N.  W.  932. 
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3.  A  contract  by  wbfch  specific  property 
is  conveyed  as  security  for  the  payment 
of  a  bond  and  the  performance  of  certain 
specified  acts,  and  which  expressly  stipu- 
lates that  upon  the  failure  of  the  obligor  to 
perform  sucn  acts,  the  obligee  shall  enforce 
his  rights  in  the  manner  prescribed  for  the 
foreclosure  of  real  estate  mortgages,  is  a 
mortgage  under  S.  D.  Bev.  Civ.  Code  § 
2042  which  defines  a  mortgage  els  a  con- 
tract by  which  specific  property  is  hypoth- 
ecated for  the  performance  of  an  act, 
without  the  necessity  of  a  change  of  posses- 
sion, and  §  2044  which  provides  that  every 
transfer  of  an  interest  in  property,  other 
than  in  trust,  made  only  as  a  security  for 
the  performance  of  another  act,  is  to  be 
deemed  a  mortgage.  Langmaack  v.  Keith, 
19  S.  D.  351,  103  N.  W.  210. 

4.  The  defendant  bank  had  sold  certain  of 
its  lands  under  executory  contracts,  which 
provided  that  the  title  should  be  conveyed 
to  the  vendees  on  payment  of  the  purchase 
price,  which  was  Ut  ^w  paid  by  installments, 
the  vendees,  meantime,  Iwir.g  given  posses- 
sion. Each  future  installment  of  the  pur- 
chase price  was  represented  by  the  vendees' 
note.  The  defendant  bank  assigned  these 
contracts  with  accompanying  notes  to  the 
plaintiff  as  collateral  security  for  the  for- 
mer's debt  to  the  latter.  In  connection  with 
this  assignment,  and  as  part  of  the  same 

'transaction,   the   defendant  bank   conveyed 
the  legal  title  of  the  lands  described  in  said 
contracts  to  the  plaintiff.     Held,  that  the 
conveyances  of  the  land  cannot,  bo  long  as 
the  vendees'  contracts  are  in  force,  be  con- 
sidered as  mortgages  securing  the  debt  of 
the   defendant  bank   and  be   foreclosed   as 
such,  but  that  the  conveyances  transferred 
to  the  plaintiff  the  legal  title  of  the  lands 
to  be  held  by  it  in  trust  as  security  for  the 
purchase  price  of  the  lands  by  the  vendees, 
such  title  to  be  conveyed  to  the  purchasers 
when  the  latter  had  performed  the  condi- 
tions of  the  contracts.     First  Nat.  Bank  v. 
State  Bank,  15  N.  D.  694.  109  N.  W.  61. 
[Cited  in  note  in  11  L.R.A.(N.S.)    210, 
212,   as  to  whether  deed   absolute  on 
face,   but   intended   as  mortgage,  con- 
veys title.] 

b.  Conveyances  Absolute  in  Form, 

Rights  of  guarantor  in,  as  against  purchas- 
er from  trustee  in  bankruptcy  of  gran- 
tee, see  Bankruptcy,  47,  48. 

Authority  of  bank  to  take,  see  Banks,  1. 

Fraud  in  obtaining  signature  to,  see  KTaud 
and  Fraudulent  Conveyances,  8. 

Parol  evidence  as  to,  see  Evidence,  412. 

Parol  evidence  of  intention  of  party,  see 
Evidence,   423-425. 

Sufficiency  of  evidence  that  deed  was  in- 
tended as  mortgage,  see  Evidence,  860, 
861. 

SuflBciency  of  evidence  as  to,  see  Evidence, 
952. 

Marshaling  assets  in  action  for  foreclosure 
of  absolute  deed,  see  Marshaling  As- 
sets, 2. 


As  to  whom  deed  must  be  recorded,  see  Beal 

Property,  12. 
Findings  in  action  to  have  deed  adjudged 

a  mortgage,  see  Trial,  447. 
See   also   infra,    139. 

6.  To  constitute  a  deed  absolute  on  its 
face  a  mortgage,  a  debt  or  some  other  ob- 
ligation to  be  secured  must  exist  at  the 
time  of  the  transaction.  Jones  v.  Jones, 
20  S.  D.  632,  108  N.  W.  23. 

6.  Mere  inadequacy  of  price  is  not  alone 
ground  for  declaring  a  deed  to  be  a  mort- 
gage, but,  if  grossly  inadequate,  is  a  cir- 
cumstance to  be  considered  in  determining 
what  the  intentions  of  the  parties  were. 
Forester  v.  Van  Auken,  12  N.  D.  175,  96 
N.  W.  301. 

7.  A  contract  to  reconvey  on  fixed  terms 
does  not  necessarily  show  that  the  trans- 
action was  for  security,  although  the  suin 
to  be  paid  on  a  reconveyance  is  a  sum  equal 
in  amount  to  the  sum  secured  by  a  former 
mortgage.  Miller  v.  Smith,  —  N.  D.  — , 
128  N.  W.  499. 

8.  An  absolute  deed  and  a  contempora- 
neous agreement  to  sell  and  reconvey  lands 
between,  the  same  parties  for  equal  con- 
siderations, repayment  to  be  made  in  future 
payments  at  8  per  cent  interest,  time  being 
of  the  essence  of  the  contract  to  reconvey, 
constitute  a  mortgage.  Wells  v.  Geyer,  12 
N.   D.  316,  96  N.  W.  289. 

9.  A  deed  absolute  in  terms,  but  intended 
as  a  mortgage  with  a  parol  agreement  for 
a  re-conveyance,  is  security  for  the  pres- 
ent indebtedness,  for  which  it  was  given, 
as  well  as  for  money  advanced  after  the 
execution  of  the  instrument  in  accordance 
with  the  parol  contract  that  it  should  be 
security  therefor.  Merchants'  State  Bank 
V.  Tufts,  14  N.  D.  238,  116  Am.  St.  Rep. 
682,  103  N.  W.  760. 

10.  Evidence  that  the  plaintiff  was  in- 
debted to  another  in  the  sum  of  $600  and 
conveyed  his  land,  worth  $1,500,  to  such 
person  to  cancel  such  debt,  taking  back 
a  contract  to  reconvey  upon  the  payment 
of  $600  within  a  certain  time,  and  to  pay 
interest  till  paid,  showed  that  such  ab- 
solute deed  was  given  as  a  mortgage. 
Smith  V.  Jensen,  16  N.  D.  408,  114  N.  W. 
306. 

11.  In  an  action  to  restrain  the  diversion 
of  the  waters  of  a  creek,  the  contention 
that  the  plaintiffs  were  not  proper  parties 
to  the  action,  as  they  had  conveyed  the 
property  to  a  third  person  prior  to  the 
commencement  of  the  action  by  a  trust  deed 
to  secure  the  payment  of  a  loan  is  un- 
tenable where  by  the  deed  no  power  of 
sale  was  vested  in  the  trustee  and  in  case 
of  default  the  plaintiffs  were  required 
through  their  trustee  to  make  application 
to  the  court  by  a  bill  of  equity  for  a  decree 
foreclosing  the  same,  thus  making  the  trust 
deed  in  fact  a  mortgage  constituting  only 
a  lien  upon  the  property  and  leaving  the 
lepal  title  still  in  the  mortgagors.  Dris- 
kill  V.  Rebbe,  22  8.  D.  242,  117  N.  W. 
135. 
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12.  Where  a  husband  and  wife  execute 
a  note  for  current  indebtedness  and  a  deed 
as  security  is  exeouted  and  acknowledged 
by  the  husband  and  later  by  the  wife  on 
explanation  thereof  by  the  interpreter  be- 
fore the  same  notary,  the  deed  is  a  mort- 
gage, and  the  transferee  of  the  note  is 
entitled  to  foreclosure  thereof.  Patnode  y. 
Deschenes,  15  N.  D.  100,  106  N.  W.  673. 

13.  Where  a  dec^d  was  given  to  secure  a 
loan,  and  the  money  was  paid  directly  by 
the  grantee  to  third  persons,  and  an  agree- 
ment was  made  to  reconvey  at  any  time  the 
grantor  would  repay  the  loan  with  in- 
terest, such  deed  was  a  mortgage  though 
the  agreement  to  reconvey  was  oral.  Krug 
T.  Kautr,  21  S.  D.  461,  113  N.  W.  623. 

14.  Where  the  plaintiff  and  her  husband 
were  failing  in  business,  and  were  being 
pressed  by  creditors,  the  sale  of  land  worth 
between  $4,000  and  $7,000  for  $3,300  dur- 
ing the  panic  of  1893,  was  not  a  sufficient 
inadequacy  in  price  to  warrant  decree  that 
warranty  deed  was  given  as  a  mortgage, 
Forester  v.  Van  Auken,  12  N.  D.  176,  96 
N.  W.  301. 

16.  On  April  15,  1895,  the  plaintiff  and 
her  husband  executed  and  delivered  a  war- 
ranty deed  to  one  D.  which  was  duly  re- 
corded. The  deed  was,  in  fact,  given  for 
security.  No  instrument  of  defeasance  was 
executed,  acknowledged  and  recorded.  On 
December  19,  1898,  tne  defendant  L.  made  a 
real  estate  loan  of  $2,000  upon  the  property 
to  D.  In  doing  so  be  relied  upon  the 
record  title  and  D.'s  apparent  ownership, 
and  had  no  actual  notice  or  knowledge  that 
the  deed  to  D.  was  other  than  what  it  pur- 
ported to  be.  It  is  held,  construing  and 
applying  N.  D.  Rev.  Codes  1899,  §  4730, 
that  the  plaintiff's  deed,  which  purports  to 
be  an  alraolute  conveyance,  cannot,  as  to 
this  defendant,  be  defeated  or  affected  by 
the  parol  agreement  with  D.  of  which  the 
defendant  had  no  actual  notice,  and  that 
the  defendant  is  entitled  to  a  judgment  of 
foreclosure.  Patnode  v.  Deschenes,  1&  N. 
D.  100,  106  N.  W.  673. 

16.  Evidence  that  the  defendant  conveyed 
the  land  held  under  an  absolute  deed,  in- 
tended as  a  mortgage,  to  a  bank,  and  told 
them  that  the  plaintiffs  had  the  right  to 
a  reconveyance  any  time  that  they,  paid 
$600  was  sufficient  to  sustain  a  finding  of 
notice  to  the  bank  of  the  rights  of  these 

SlaintilTs  in  the  land.    Smith  T.  Jensen,  10 
r.  D.  408,  114  N.  D.  306. 
Intention    of    parties. 
See  also  supra,  6;  infra,  30. 

17.  One  of  the  most  decisive  tests  to  de- 
termine the  intention  of  the  parties  to  an 
instrument  in  form  a  conveyance  is  wheth- 
er there  exists  a  debt  from  the  grantor  to 
the  grantee,  as  there  can  be  no  mortgage 
without  a  debt  or  liability  to  be  secured. 
Miller  v.  SmHh,  —  N.  D.  — ,  126  N.  W. 
499. 

18.  A  security  contract  may  be  changed 
to  an  ahsohite  conveyance,  subject  to  an 
option  to  repurchase  imder  fixed  terms.  On 
such  issues  the  intention  of  the  parties  is 


the  test,  but  the  fairness  of  the  transaction 
will  be  scrutinized  to  see  that  the  act  was 
not  influenced  by  financial  circumstances 
of  the  debtor  or  oppression  by  the  creditor. 
Miller  v.  Smith,  —  N.  D.  — ,  126  N.  W. 
499. 

19.  The  intention  of  the  parties  as 
gathered  from  the  evidence  held  not  to 
show  a  deed  and  accompanying  contract 
to  be  a  mortgage,  but  an  absolute  deed, 
with  the  privilege  of  reconveyance  on  pay- 
ment of  a  definite  sum  on  or  before  a  day 
certain.  Miller  v.  Smith,  —  N.  D.  — ,  126 
N.  W.  499. 

20.  A  deed,  absolute  in  form,  will  be  held 
to  be  a  mortgage  only  where  the  proof  is 
clear,  convincing,  and  satisfactory  that  such 
was  the  intention  of  the  parties.  Smith 
y.  Jensen,  16  N.  D.  408,  114  N.  W.  300. 

c.  Execulion  and  Delivery. 

Delivery  of  chattel  mortgage,  see   Chattel 

Mortgage,   HI.   b. 
Delivery  of  deed,  see  Deeds,  I.  b. 
Parol  evidence  as  to  delivery,  see  Evidence, 

416. 
Sufficiency  of  evidence  of,  see  Evidence,  806. 

21.  22.  A  mortgage,  when  delivered,  takes 
effect  absolutely  and  according  to  its  terms, 
wholly  discharged  from  all  extraneous 
agreements  and  conditions  suspending  it; 
Sargent  v.  Cooley,  12  N.  D.  1,  94  NT  W. 
676. 

23.  The  title  of  a  person  holding  under 
a  mortgage  given  by  one  Ackerland  is  not 
affected  by  the  fact  that  the  patent  to 
such  land  was  issued  to  one  Ackenland 
where  the  evidence  shows  that  entry  was 
made  by  Ackerland  and  that  he  was  in 
possession  when  the  mortgage  was  given, 
and  where  the  notary  certifies  that  they 
are  the  same  person.  State  Finance  Co.  v. 
Halstenson,  17  N.  D.  145,  114  N.  W.  724. 

d.  Nature  Qenerally. 

24.  Under  the  South  Dakota  statute  a 
mortgage  upon  real  estate  is  not  a  convey- 
ance of  title,  but  only  a  lien  upon  the  land 
as  security  for  a  debt.  Farr  v.  Semmler, 
—  S.   D.  — ,   123   N.   W.   835. 

26.  A  sealed  mortgage  is  a  sealed  instru- 
ment for  the  payment  of  money  whether 
or  not  it  has  an  express  covenant  to  pav 
the  debt.  Green  v.  Frick,  —  S.  D.  — ,  126 
N.  W.  679. 

26.  A  mortgage  by  the  persons  who  by 
terms  of  a  will  are  to  receive  the  pro- 
ceeds of  an  equitable  conversion  of  lands 
will  be  treated  in  equity  as  a  mortgage  of 
whatever  interests  they  possessed  in  the 
estate  at  the  date  of  the  mortgage  measured 
Uy  the  proceeds  of  the  land.  Wood  v. 
Pehrsson,  —  N.  D.  — ,  130  N.  D.  1010. 

27.  An  instrument  in  form  a  chattel 
mortgage,  but  evidently  intended  by  the 
parties  as  security  on  real  property,  will 
be  construed  to  be  an  equitable  mortgage, 
and  will  be  enforced  as  such  as  between 
the  parties  thereto  and  those  having  notice 
thereof.     Standorf  t.  Shockley,  10  N.  D. 
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73,   11   L.R.A.(N.S.)    889,   111   N.  W.  622, 
14  A.  &  E.  Ann.  Cas.  1099. 

6.  Validity  and  Conelttaiveneas. 

Liability  of  real  estate  to  mortgage  during 
redemption  period,  see  infra,  126. 

Validity  of  chattel  mortgage,  see  Chattel 
Mortgage,    III. 

28.  Deeds  or  mortgages  given  to  coTer 
future  advances  are  not  fraudulent  as  mat- 
ter of  law.  Merchants'  State  Bank  v.  Tufts, 
14  N.  D.  238,  116  Am.  St.  Rep.  682,  103 
N.  W.  760. 

[Cited  in  note  in  116  Am.  St.  Rep.  606, 
on  mortgages  to  secure  future  advan- 
ces.] 

29.  Though  a  mortgage  was  not  given  for 
some  two  months  after  the  execution  and 
delivery  of  a  note  described  therein,  the 
note  is  sufficient  consideration  to  sustain 
the  mortgage.  Sargent  v.  Cooley,  12  N.  D. 
1,  94  N.  W.  576. 


II.  FBioBrrT;  NoTicat. 

Rights  of  guarantor  in  deed  given  as  se- 
curity for  debt  as  against  purchaser 
from  grantee's  trustee  in  bankruptcy 
for  payment  of  debt,  see  Bankruptcy, 
47,  48. 

Duty  of  one  levying  on  property  assigned 
for  creditors,  see  Levy  and  Seizure,  21. 

Priority  between  mortgage  and  mechanics' 
lien,  see  Liens,  VI. 

Priority  between  mortgage  and  assessment 
for  public  improvement,  see  Public 
Improvements,  18,  19. 

SO.  A  grantee  in  a  deed  absolute  on  its 
face,  but  intended  as  a  mortgage  to  secure 
a  present  debt  and  future  advances  based 
on  a  parol  agreement,  has  no  right  to  make 
further  advances  after  actual  notice  that 
subsequent  purchasers  or  encumbrancers 
have  a  lien  on  the  land  covered  by  the  deed 
and  taken  without  notice  of  such  parol  con- 
tract for  all  future  advances.  Merchants' 
State  Bank  v.  Tufts,  14  N.  D.  238,  116  Am. 
St.  Rep.  682,  103  N.  W.  760. 
As  to  otber  mortcaces. 
Estoppel  of  purchaser  on  foreclosure  of 
junior  mortgage  to  claim  title  against 
senior  mortgagee,  see  Estoppel,  50. 
See  also  Contracts,  186. 

31.  The  foreclosure  of  a  mortgage,  simul- 
taneously recorded  with  another  by  adver- 
tisement, establishes  nothing  as  to  the 
priority  of  such  mortgage.  State  v.  Fin- 
ance Co.  v.  Halstenson,  17  N.  D.  145,  114 
N.  W.  724. 

32.  The  fact  that  two  mortgages  are  exe- 
cuted, delivered  and  recorded  on  the  same 
day  and  hour  is  notice  to  a  subsequent  pur- 

,  chaser  of  the  land  to  put  him  upon  inquiry 
as  to  the  actual  priority  of  such  mort- 
gages. State  Finance  Co.  v.  Halstenson,  17 
N.  D.  145,  114  N.  W.  724. 

33.  B.    and    son    were    indebted   to    the 


plaintiff,  partly  secured  by  mortgages  on 
Minnesota  and  North  Dakota  laniU.  Tbey 
divided  the  indebtedness,  with  the  plain- 
tiff's consent,  the  son  giving  a  mortgage  on 
the  Minnesota  lands,  and  B.  on  the  Korth 
Dakota  lands  for  the  remainder.  The 
satisfaction  of  the  first  mortgage  on  the 
North  Dakota  lands  was  never  executed, 
but  the  one  on  the  Minnesota  lands  wa:^. 
Before  the  execution  of  the  substitute  mort- 
gage by  B.  he  gave  another  mortgage  on 
part  of  the  same  land  to  W.  Held,  that 
such  mortgage  to  W.  was  superior  to  plain- 
tiffs. Kidder  v.  Barnes,  18  N.  D.  276,  122 
N.  W.  378. 


III.  Rights,  Remedies,  Ain>  IiIabilitt  or 

MOBTOAOOB  AND  MOBTOAOEK. 

Adverse  possession  by  mortgagee  in  pos- 
session, see  Adverse  Possession,  9,  10. 

Rights  of  parties  to  chattel  mortgage,  see 
Chattel  Mortgage,  IIL 

Right  of  mortgagee  to  maintain  action  to 
quiet  title,  see  Cloud  on  Title,  19. 

Rights  of  divorced  wife  as  against  pur- 
chaser of  homestead  on  foreclosure 
sale,   see  Homestead,  28,  29. 

Rights  of  mortgagee  in  insurance  policy, 
see  Insurance,  II.  e. 

Estoppel  of  mortgagee  to  recover  on  in- 
surance policy,  see  Insurance,  III. 

Right  of  mortgagee  to  interest,  see  Interest, 
5. 

See  also  infra,  61,  71,  116,  133. 

34.  The  only  remedy  of  the  mortgagor 
against  the  mortgagee  in  possession  while 
that  relation  continues  is  a  suit  in  equity. 
Nash  T.  Northwest  Land  Co.  16  N.  D.  566, 
108  N.  W.  792. 

36.  One  of  several  holders  of  bonda  se- 
cured by  a  common  mortgage  who  pur- 
chases superior  liens  upon  or  titles  to  the 
mortgaged  property  takes  the  fee  in  trust 
for  his  bondholders,  provided  that  they  con- 
tribute within  a  reasonable  time  their  pro- 
portionate shares  of  the  amoiuits  paid  by 
him.  Booker  v.  Crocker,  65  C.  C.  A.  627, 
132  Fed.  7. 

36.  The  proportionate  share  which  dif- 
ferent holders  of  bonds  secured  by  a  com- 
mon mortgage  have  in  superior  liens  pur- 
chased by  one  of  the  bondholders,  and  in 
the  expenses  of  such  purchase  towards 
which  they  must  contribute,  is  measured 
by  the  par  value  of  the  bonds  which  they 
hold  instead  of  the  amount  paid  for  them. 
Booker  v.  Crocker,  66  C.  C.  A.  627,  132 
Fed.  7. 

37.  A  holder  of  bonds  secured  by  a  com- 
mon mortgn;^  who  contributes  his  sha^s 
of  the  expense  of  the  purchase,  by  another 
bondholder,  of  superior  liens  or  titles  for 
the  purpose  of  protecting  the  common  se- 
curity, acquires  a  proportionate  share  in 
liens  or  titles  upon  other  property  not 
covered  by  the  mortgage  purchased  for  such 
purpose.  Booker  t.  Crocker,  65  C.  CL  A. 
627,  132  Fed.  7. 
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As  to  taxes. 

Purchase   by  mortgagee   on   tax  sale,   see 

TaxeB,  IV.  n,  5,  d,  (2.) 
See  also  Taxes,  206. 

38.  The  mortgagee  of  land  may  properly 
pay  the  taxes  on  the  land  and  add  the 
amount  so  paid  to  the  mortgage  debt.  Bles- 
sett  V.  Turcotte,  —  N.  D.  — ,  127  N.  W. 
d06. 

30.  The  grantee  in  an  instrument  in  form 
a  deed,  but  given  to  secure  a  debt,  can  pay 
interest  on  a  prior  mortgage  and  taxes 
necessary  to  protect  his  lien  and  the  lien 
of  his  deed  will  attach  to  such  payments. 
Omlie  V.  OToole,  16  N.  D.  126,  112  N.  W. 
677. 

Heats  and  profits. 

Burden  of  proving  value  of  occupation,  see 
Evidence,  166. 

40.  A  mortgagee  is  not  entitled  as  against 
the  holder  of  a  void  tax  deed  to  the  rents 
and  profits  accrued  before  the  foreclosure. 
Hod«H>n  V.  State  Finance  Co.  —  N.  D.  — , 
122  N.  W.  336. 


IV.  Vendee  or  Mobtoaoor;   Asbuuption 

or    MOBTOAOB. 

Liability  of  broker  for  negligence  in  regard 
to  amount'  of  debt  assumed,  see 
Brokers,  43-45. 

Construction  of  contract  for  assumption  of 
debt,  see  Contracts,  96. 

Rate  of  interest  against  grantee  assuming 
mortgaged   debt,    see   Interest,    13. 

Grantor  as  security  so  as  to  be  released  by 
extension  of  time,  see  Principal  and 
Surety,  13,  14. 

Constructive  trust  in  agent  taking  deed 
from  mortgagor  in  breach  of  duty  to 
principal,  see  Trusts,  9-11. 

Effect  of  absolute  deed  to  convey  title  sub- 
sequently acquired  by  grantor,  see  Ven- 
dor and  Purchaser,  28. 

Protection  of  vendee  as  against  innocent 
purchaser  of  supposed  title  resulting 
from  previous  foreclosure,  see  Vendor 
and  Purchaser,  73. 

See  also  infra,  46,  59,  78. 

41.  A  grantee  who  assumes  the  payment 
of  a  note  secured  by  a  mortgage  on  the 
property  conveyed,  with  the  consent  of  the 
mortgagee,  becomes  the  principal  debtor. 
Iowa  Loan  4  T.  Co.  v.  Schnose,  19  S.  D. 
248,  103  N.  W.  22,  9  A.  &  E.  Ann.  Cas. 
265. 

42.  A  grantee  of  a  mortgagor  who  as- 
sumes the  mortgage  becomes  liable  as  a 
simple  debtor  only,  and  the  same  can  only 
be  recovered  of  him  by  the  plaintiff  in  an 
ordinary  action  of  assumpsit,  and  not  in  an 
action  of  covenant,  and  such  right  of  ac- 
tion is  within  the  six  year  period  of  limi- 
tation. Hoi  lister  v.  Strahon,  23  S.  D.  670, 
1-22  N.  W.  604. 

42a.  A  purchaser  of  mortgaged  premises 
was   bound   by   the   terras   of   a   note,   for 


which  the  mortgage  was  given  as  security, 
providing  for  interest  at  12%  after  its  ma- 
turity and  that  the  unpaid  interest  there- 
on was  to  draw  interest  at  such  increased 
rate  after  due,  although  the  mortgage  as 
recorded  specified  that  the  same  bore  in- 
terest at  6%.  Hinricks  v.  Brady,  20  S.  D. 
599,  108  N.  W.  332,  reversed  in  23  S.  D. 
250,  121  N.  W.  777. 


v.  assionuent  or  mobtgaoc  ob  intbbest 
Thebein. 

a.  Generally. 

Validity  of  foreclosure  by  advertisement  by 
assignee,  see  infra,  104-109. 

Estoppel  of  mortgagor  to  assert  title  as 
against  assignee  in  defective  assign- 
ment, see  Estoppel,  42. 

Admissibility  of  assignment  under  allega- 
tion of  ownership  in  fee,  see  Evidence, 
760. 

Right  of  assignee  from  one  acquiring  pre- 
existing mortgage  after  execution  of 
warranty  deed,  see  Estoppel,  3. 

Estoppel  to  deny  validity  of  assignment, 
see  Estoppel,  53. 

Estoppel  of  assignee  by  marking  notes  se- 
cured as  paid,  see  Estoppel,  64. 

Presumption  as  to  knowledge  of  assignee, 
see  Evidence,  69. 

Sufficiency  of  evidence  of  assignee's  owner- 
ship, see  Evidence,  946. 

Right  of  administrator  taking  assignment 
of  mortgage,  see  Executor  and  Ad- 
ministrator, 9. 

Validity  of  assignment  as  affected  by  prior 
judgment,  see  Judgment,  127. 

Right  of  purchaser  after  cancelation  of  no- 
tice of  li^  pendens  as  against  subse- 
quent assignee,   see  Lis  Pendens,  6. 

Right  of  assignee  of  prior  mortgage  to  re- 
deem,  see   Mortgage,   134. 

Right  of  executrix  of  deceased  partner  to 
assign  mortgage  taken  by  testator  on 
behalf  of  firm,  see  Partnership,  20. 

Record  of,  see  Real  Property,  II.  b,  2. 

See  also  supra,  12;  infra,  59,  66-68,  76, 
98,  132. 

43.  An  assignn^ent  of  a  mortgage  with- 
out transferring  the  note  or  indebtedness 
which  it  is  given  to  secure,  is  a  nullity. 
Miller  v.  Berry,  19  8.  D.  625,  104  N.  W. 
31L 

44.  Property  acquired  by  a  corporation 
by  foreclosing  a  mortgage  purchased  by  it. 
will  not  inure  to  the  benefit  of  one  who 
purchased  subject  to  the  mortgage  at  a 
sale  by  a  receiver  appointed  in  supplemen- 
tary proceedings  on  a  judgment  against  the 
owner  of  such  property  and  another  who 
are  the  principal  stockholders  of  said  cor- 
poration. Juckett  V.  Fargo  Mercantile  Co. 
19  S.  D.  150,  102  N.  W.  604. 

45.  The  tender  of  an  insufficient  sum,  by 
one  who  purchased  property  at  a  receiver's 
sale  subject  to  a  mortgage,  to  a  corpora- 
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tion  which  subsequently  purchased  the 
mortgage,  is  sufiScient  recognition  of  its 
ownership  thereof  to  preclude  him  from 
claiming  that  the  transfer  of  the  mortgage 
was  fraudulent  and  void  because  procured 
and  foreclosed  to  defeat  the  receiver's  sale. 
Juckett  V.  Fargo  Mercantile  Co.  19  S.  D. 
150,  102  N.  W.  604. 

46.  Plaintiff  became  the  equitable  owner 
of  a  note  and  trust  deed,  sufficient  to  en- 
title him  to  foreclose  where  it  appeared 
that  the  purchaser  of  property,  on  which 
the  deed  bad  been  given,  being  unable  to 
take  up  the  note  and  trust  deed  applied  to 
plaintiff  to  advance  the  money  and  take 
up  the  same;  that  plaintiff  advanced  the 
money  due  on  the  deed  and  note,  intend- 
ing to  take  an  assignment  thereof  to  se- 
cure himself  for  such  advance,  but  did  not 
do  so;  that  plaintiff  forwarded  the  money 
to  the  trustee,  who  forwarded  it  to  the 
place  where  the  note  was  held,  where  agents 
of  the  payee  of  the  note  by  mistake  marked 
the  note  "paid;"  that  the  note,  trust 
deed  and  an  assignment  from  the  trustee 
were  returned  to  the  plaintiff;  that  the 
ben«ficiary  in  the  trust  deed  and  payee  of 
the  note  received  the  money  due  him  and 
that  neither  the  maker  of  the  note  nor  ^ny 
person  claiming  under  or  through  him  had 
paid  the  amount  of  the  note  so  secured. 
Sprague  v.  Lovett,  20  S.  D.  328,  106  N.  W. 
134. 

Beonrlty    passias    hj    aMlcmaieatt    of 
debt. 

47.  Ihe  transfer  of  a  note  secured  by  a 
mortgage  carries  the  security  with  it  as 
an  incident.  Grether  v.  Smith,  17  S.  D. 
279,  96  N.  W.  93. 

48.  A  transfer  of  a  promissory  note  car- 
ries with  it  a  mortgage  securing  it,  so  that 
in  an  action  to  foreclose  the  want  of  a 
formal  written  assignment  of  the  mortgage 
will  not  defeat  the  foreclosure  action. 
Brynjolfson  v.  Osthus,  12  N.  D.  42,  96  N. 
W.  261. 

40.  The  transferee  of  a  note  from  one  au- 
thorized to  transfer  the  same  acquires  title 
to  the  mortgage  security,  although  the  as- 
signee thereof  was  not  authorized  to  as- 
sign the  same  by  changing  the  name  of  the 
assignee  written  in  a  former  assignment 
thereof.  Miller  v.  Berry,  19  S.  D.  625,  104 
N.  W.  311. 

After   Told   foreoloanre, 

50.  All  subsequent  deeds  by  the  pur- 
chaser at  a  sale  under  a  void  foreclosure 
of  a  real  estate  mortgage,  or  his  grantees, 
purporting  to  convey  the  supposed  title  de- 
rived from  such  sale,  have  the  effect  of 
making  the  grantee  an  equitable  assignee 
of  the  mortgage.  Nash  v.  Northwest  Land 
Co.  15  N.  D.  566,  108    N.  W.  792. 

51.  Where  an  equitable  assignee  under 
a  void  foreclosure  of  a  mortgage  takes  pos- 
session of  the  mortgaged  premises  with  the 
express  or  implied  consent  of  the  mort- 
gagor he  is  to  be  deemed  a  mortgagee  in 
possession.  Nash  v.  Northwest  Land  Co. 
15  N.  D.  566.  108  N.  W.  792. 

52.  One  who  purchases  a  note  and  mort- 


gage after  maturity  from  the  original  mort- 
gagee after  a  void  foreclosure  acquires  no 
right  thereto  as  against  one  in  possession 
of  the  premises,  who  by  virtue  of  convey- 
ances from  the  purchaser  at  the  sale  is  an 
equitable  assignee  of  such  mortgage.  Nash 
V.  Northwest  Land  Co.  15  N.  D.  566,  lOS 
N.  W.  792. 
Indeflnlteness  of  aaaicniBeiit. 

63.  An  assignment  of  a  real  estate  mort- 
gage, which  merely  describes  the  instru- 
ment as  "the  moTtgtige  executed  by  Matj 
Bina  and  his  wife  to  the  Bank  of  Minot, 
and  recorded  in  Book  F  of  Mortgages  on 
pages  556-558  in  the  office  of  the  raster 
of  deeds  of  the  county  of  Walsh,"  is  too  in- 
definite in  description  to  vest  in  the  as- 
signee the  legal  title  so  as  to  authorize 
such  assignee  to  foreclose  by  advertisement 
a  mortgage  executed  by  B.  alone  to  such 
bank,  and  which  was  recorded  in  Book  15 
of  mortgages.  Especially  is  this  true  when 
the  proof  shows  that  two  mortgages  were 
executed  by  B.  to  said  bank  on  the  same 
day  and  both  were  recorded  in  Book  15 
of  Mortgages,  and  the  proof  fails  to  show 
that  there  was  no  mortgage  corresponding 
to  the  description  contained  in  such  as- 
signment. Hebden  v.  Bina,  17  K.  D.  233. 
116  N.  W.  86. 

Bj  nnanthorlaed  person. 

64.  One  who  purchases  a  mortgage  given 
to  secure  a  note  of  one  not  in  possession 
of  either  the  note  or  the  mortgage,  must  ex- 
ercise more  than  ordinary  diligence  to  as- 
certain who  is  in  possession  of  them  es- 
pecially where  the  assignment  only  de- 
scribes the  mortgage,  without  any  refer- 
ence to  the  note  or  indebtedness.  Rich- 
ards Trust  Co.  V.  Rhomberg,  19  S.  D.  595, 
104  N.  W.  268. 

55.  The  assignee  named  in  a  purported 
assignment  of  a  note  and  mortgage  is  not 
entitled  to  recover  in  an  action  brought 
to  foreclose  the  mortgage,  where  the  evi- 
dence shows  that  the  assignor  disavowed 
ownership  of  the  note  and  mortgage  prior 
to  the  execution  of  the  assignment,  and 
one  of  the  defendants,  who  claims  the  own- 
ership of  such  note  and  mortgage,  has  had 
at  all  times,  the  possession  thereof  and  col- 
lected the  interest  thereon.  Merager  v. 
Madson,  19  S.  D.  400,  103  N.  W.  650. 

b.  Effect  of  Deed  hy  Mortgagee.    . 

56.  A  purchaser  of  land  from  a  mort- 
gagee acquires  whatever  rights  his  vendor 
has  in  the  land  as  a  mortgagee  thereof. 
Blessett  v.  Turcotte,  —  N.  D.  — ,  127  N.  \V. 
505. 

57.  A  warranty  deed  of  land  covered  by 
a  mortgage,  executed  by  the  president  of 
a  corporation  before  its  insolvency,  but  de- 
livered after  its  insolvency,  did  not  operate 
as  an  equitable  assignment  of  the  mort- 
gage, for  the  reason  that,  when  the  delivery 
of  the  deed  occurred,  the  title  to  the  note 
had  already  passed  to  the  receiver,  and  for 
the  further  reason  that  at  that  time  the 
president  of  the  defunct  bank  had  no  au- 
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thoritj'  to  make  such  delivery.     Brynjolf- 
son  T.  Osthiu,  n  N.  D.  42.  96  K.  W.  261. 


VI.  Satisfaction;    Dischaboe;    Rklkase; 
Mebgeb. 

a.  In  Oeneral. 

Cancelation  of  mortgage  to  quiet  title,  see 

Cloud  on  Title,  2. 
Conclusiveness   of    mortgagee    of    payment 

to  her  husband,  see  Husband  and  Wife, 

6. 
Finding  as  to  payment,  see  Trial,  462. 
See  also  infra,  155. 

68.  The  attempt  of  a  mortgagee,  which 
has  acquired  a  tax  deed,  to  obtain  posses- 
sion of  the  property  by  means  of  an  eject- 
ment action  pending  mortgage  foreclosure 
proceedings,  will  not  operate  to  invalidate 
the  lien  of  the  mortgage.  First  Nat.  Bank 
V.  McCarthy,  18  S.  D.  218,  100  N.  W.  14. 

69.  Where  a  purchaser  of  land  subject 
to  a  mortgage  pays  the  same  to  an  au- 
thorized agent  of  the  mortgagor  without  no- 
tice of  an  unrecorded  assignment  of  the 
note  and  mortgage,  the  mortage  is  not  en- 
forceable against  him  by  the  assignee. 
Barry  v.  Stover,  20  S.  D.  469,  129  Am.  St. 
Rep.  941,  107  N.  W.  672. 

60.  The  real  lender  of  money  on  a  note 
secured  by  trust  deed  is  bound  by  the  act 
of  the  nominal  trustee  in  releasing  the 
deed,  where  no  assignment  was  ever  re- 
corded and  the  interest  coupons  were  for- 
warded to  the  nominal  trustee  who  collected 
them  and  who  finally  collected  the  prin- 
cipal and  released  without  accounting  to 
the  real  lender;  and  the  fact  that  the  notes 
were  payable  to  the  trustee's  wife  and  not 
to  him  "by  name  made  no  difference.  Mc- 
Vay  V.  Bridgman,  21  S.  D.  374,  112  N.  W. 
1138. 

Of  part  of  land. 

61.  A  mortgagee  of  separate  parcels  of 
land  may  release  a  portion  of  his  security 
on  receiving  and  applying  in  extinguish- 
ment of  his  claim  an  equitable  portion  there- 
of, although  the  unreleased  portion  is  cov- 
ered by  a  second  mortgage,  where  such  por- 
tion is  ample  security  for  both.  Blanchette 
v.  Farsch,  18  S.  D.  20,  99  N.  W.  79. 

62.  A  mortgagee  of  separate  parcels  in- 
cluding a  homestead,  may  subsequently  re- 
lease such  homestead  for  a  proportionate 
sum  and  collect  the  balance  by  foreclosing 
against  the  unreleased  portion,  on  which 
there  is  a  subsequent  mortgage,  where  the 
junior  mortgagee  did  not  demand  that  re- 
sort be  first  had  to  the  other  property,  un- 
der S.  D.  Rev.  Civ.  Code,  §  2033,  providing 
that  such  resort  must  be  had  "on  the  de- 
mand of  the  party  interested."  Blanchette 
v.  Farsch,  18  S.  D.  20,  99  N.  W.  79. 

63.  B  and  son  were  indebted  to  plaintiff 
in  the  sum  of  $40,000,  part  of  which  was 
secured  by  a  mortgage  on  lands  in  North 
Dakota  and  Minnesota,  and  part  of  which 
indebtedness  was  unsecured.     Being  desir- 


ous ol  dividing  this  indebtedness,  B  and 
son  made  arrangements  with  plaintiff  by 
the  term  of  which  B  assumed  $24,500  of 
said  indebtedness,  which  he  secured  by  a 
mortgage  on  land  in  North  Dakota.  The 
son  assumed  $15,500  of  said  indebtedness, 
which  he  secured  by  a  mortgage  on  the 
Minnesota  lands.  Plaintiff  cancelled  and 
surrendered  up  the  old  notes  and  executed 
a  satisfaction  of  the  mortgage  on  the  Min- 
nesota lands,  but  did  not  execute  any  satis- 
faction of  the  old  mortgage  on  the  North 
Dakota  lands.  Held,  that  the  old  indebted- 
ness was  paid  and  cancelled,  and  the  North 
Dakota  lainds  were  released  from  the  lien 
of  said  mortgage  executed  by  B  and  son. 
Kidder  v.  Barnes,  18  N.  D.  276,  122  N.  W. 
378. 

b.  Merger;  Keeping  Alive. 

64.  Whether  or  not  a  mortgage  upon  real 
estate  is  merged  in  a  deed  given  by  the 
mortgagor  to  the  mortgagee  depends  upon 
the  intent  and  interests  of  the  mortgagee. 
May  V.  Cummings,  —  N.  D.  — ,  130  N.  W. 
826. 

65.  Where  the  interests  of  the  mortgagee 
were  adverse  to  those  of  judgment  credit- 
ors and  lien-holders,  and  the  latter  were 
not  parties  to  any  contract  between  the 
mortgagor  and  the  mortgagee  and  did  not 
know  of  any  negotiations  between  the  lat- 
ter two,  and  a  letter  from  the  mortgagee 
to  the  mortgagor  relative  to  the  deed  stated 
that  the  mortgagee  might  settle  with  the 
judgment  creditors  and  others  if  they  would 
accept  less  than  the  amount  of  their  claims, 
there  was  no  intention  shown  of  merging 
the  title  and  the  mortgage  when  a  deed 
was  given  to  the  mortgagee  by  the  mort- 
gagor; and  there  was  therefore  no  merger. 
May  V.  Cummings,  —  N.  D.  — ,  130  N.  W. 


c.  Discharge  or  Cancelation  of  Record. 

1.  In  Oeneral. 

Sufficiency  of  allegations,  see  Pleading,  218. 
Demurrer  for  misjoinder  in  action  to  com- 
pel, see  Pleading,  329.   ' 

66.  Judgment  for  the  amount  of  the 
mortgage  debt  and  interest  was  properly 
entered  against  the  defendant,  a  conditional 
assignee,  who  had  fraudulently  made  use 
of  a  power  of  attorney  from  the  mortgagee 
to  release  the  mortgage  of  plaintiff,  the 
real  owner,  after  it  was  assigned.  Persons 
V.  Smith,  12  N.  D.  403,  97  N.  W.  651. 

2.  Protection  Afforded  by. 

Sufficiency  of  proof  of  discharge  under  mis- 
take of  facts,  see  Evidence,  992. 
See  also  infra,  69,  70. 

67.  When  a  conveyance  to  secure  the  pay- 
ment of  a  note  provides,  on  payment  of  the 
indebtedness,  for  a  reconveyance  of  thf 
land  by  the  grantee  as  trustee,  a  satisfac- 
tion of   the   indebtedness,  recorded  by  the 
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trustee,   dischargee   the  mortgage  lien,   al- 1  Change  of  venue  of  foreclosure  suit,  see  Ae- 

though  the  mortgage  and  note  are  not  sur-  tion  or  Suit,  119. 

rendered  to  the  grantor,  and  estops  an  as-    Authority   of   attorney   to   foreclose   mort- 


signee  of  the  note  and  mortgage  from  claim 
ing  under  the  lien.  McVay  v.  Tousley,  20 
S.  D.  258,  129  Am.  St.  Bep.  927,  105  N.  W. 
932. 

68.  Purchasers  and  encumbrancers  for 
value,  without  notice  other  than  is  given 
by  the  records,  are  protected  by  the  satis- 
faction of  a  mortgage  executed  by  the  mort- 
gagee, where  there  is  no  assignment  of  the 
mortgage  on  record,  though  the  debt  wad 
transferred  prior  to  the  recording  of  such 
satisfaction  and  the  transferee  has  not  been 
paid.  McVay  v.  Tousley,  20  S.  D.  268,  120 
Am.  St.  Rep.  927,  105  N.  W.  932. 

3.  Reinstatement;  Subrogation. 

Right  of  second  mortgagee  to  interest  from 
time  of  supposed  foreclosure  of  third 
mortgagee's  rights  on  reinstatement  of 
second  mortgage,  see  Interest,  10. 

See  also  infra,  132;  Notice,  19. 

69.  Where  a  second  mortgagee  procured 
the  discharge  of  record  of  the  first  mort- 
gage after  having  foreclosed  the  second,  he 
not  knowing  that  the  third  mortgage  was 
still  in  force,  and  being  ignorant  that  the 
decree  in  the  action  foreclosing  the  second 
mortgage,    recited    that   such    third   mort- 

gagee  bad  not  been  served  with  a  summons 
1  the  action,  such  a  mistake  was  a  mistake 
of  fact  and  not  of  law,  so  that  the  second 
mortgagee  was  entitled  to  relief  restorinc 
the  first  and  second  mortgages  of  record. 
Home  Invest.  Co.  v.  Clarson,  21  8.  D.  72, 
109  N.  W.  507. 

70.  Where  a  second  mortgagee  foreclosed 
his  mortgagee  by  action,  in  which  the  sum- 
mons was  not  served  uon  a  third  mortgagee, 
and  purchased  the  premises  at  the  sale 
under  the  decree,  and  supposing  the  rights 
of  the  third  mortgagee  to  have  been  fore- 
closed, paid  the  amount  of  the  first  mort- 
gage and  had  the  same  discharged  of  rec- 
ord, but  in  the  meantime  the  third  mort- 
gagee had  foreclosed  his  mortgage  by  ad- 
vertisement and  obtained  a  sheriff's  cer- 
tificate, the  second  mortgagee  was  entitled 
to  have  the  first  and  second  mortgages  re- 
stored of  record  and  to  be  subrogated  to 
the  rights  of  the  first  mortgagee,  even 
though  the  record  in  the  foreclosure  action 
stated  that  the  third  mortgagee  had  not 
been  served  with  summons  in  the  action,  of 
which  recital  the  second  mortgagee  was 
ignorant  when  he  released  the  first  mortgage 
of  record.  Home  Invest.  Ck).  v.  Clarson, 
21  S:  D.  72,  100  N.  W.  507. 


VII.  Enforcembnt. 
a.  Qenerally. 


gage,  see  Attorneys,  39,  40. 

Sufficiency  of  exception  to  requirement  for 
full  accounting  in  foreclosure  suit,  see 
Appeal  and  Error,  337. 

Prejudicial  error  in  admission  of  evidence 
in  foreclosure  suit,  see  Appeal  and  Er- 
ror, 911. 

Jurisdiction  in  bankruptcy  of  property  pur- 
chased on  foreclosure,  see  Bankruptcy, 

Enforcement  of  chattel  mortgage,  see  Chat- 
tel Mortjgage,  V. 

Foreclosure  in  action  to  quiet  title,  of 
mortgage  lien  set  up  as  counterclaim, 
see  Cloud  on  Title,  27. 

Curing  by  subsequent  statute  foreclosure 
void  because  of  defects  in  acknowledg- 
ment, see  Constitutional  Law,  7. 

Liability  for  costs  of  foreclosure  suit,  see 
Costs  and  Fees,  8. 

Estoppel  of  mortgagor  to  deny  regularity 
of  foreclosure  proceedings,  see  Estop- 
pel, 46. 

Estoppel  of  real  owners  of  mortgage  to  as- 
sert right  to  proceeds,  see  Estoppel,  55. 

Burden  of  proving  existence  of  notes  se- 
cured or  accounting  for  their  nonpro- 
duction,  see  Evidence,  173. 

What  evidence  essential  to  recovery  in  fore- 
closure suit,  see  Evidence,  340. 

Sufficiency  of  evidence  of  employment  of 
agent  to  foreclose  mortgage,  see  Evi- 
dence, 901. 

Sufficiency  of  evidence  as  to  amount  due, 
see  Evidence,  925. 

Injunction  against  foreclosure,  see  Injunc- 
tion, I.  b,  3. 

Judicial  sale  generally,   see  Judicial  Sale. 

Parties  aifected  by  judgment  in  action  to 
declare  foreclosure  void,  see  Judgment, 
124. 

Validity  of  statute  shortening  period  for 
commencement  of  foreclosure  suit,  see 
Limitation  of  Actions,  6. 

Running  of  limitations  in  case  of  default 
in  instalment,  see  Limitation  of  Ac- 
tions, 53,  54. 

Compelling  mortgagee  to  exhaust  other  se- 
curity first,  see  Marshaling  Assets,  2. 

Right  of  mortgagor  who  has  conveyed  en- 
tire interest  to  new  trial  where  per- 
sonal judgment  against  him  is  sought, 
see  New  Trial,  4. 

Sale  for  nonpayment  of  tax,  see  Taxes, 
IV.  n. 

See  also  supra,  27. 

71.  The  holder  of  a  mortgage  upon  real 
estate  may  maintain  an  action  to  foreclose 
the  same  and  at  the  same  time  assert  title 
to  the  same  premises  under  a  quit-ckim 
deed  from  the  mortgagor.  Mav  v.  Cum- 
mings,  —  N.  D.  — ,  130  N.  W.  828. 

b.  Who  May  Foreclose. 


Requiring  grantee  in  quitclaim  deed  from 

mortgagor  to  elect  between  foreclosure  72.  Express  statutory  authority  is  con- 
and  action  to  quiet  title,  see  Action  or  |  ferred  by  N.  D.  Rev.  Codes  1905,  §  6159, 
Suit,  25.  upon  a  mortgagor  to  designate  the  mort- 
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gage*  or  %aj  otiier  person  to  execute  the 
power  of  sale  upon  default  in  the  payment 
of  the  Bortgage  indebtedness.  Brown  t. 
Comonow,  17  N.  D.  84,  114  N.  W.  728. 

c.  Partiet  OeneraUy. 
See  also  supra,  12,  16,  46,  53,  65. 

73.  A  person  having  an  interest  in  prop- 
erty and  made. a  party  in  proceedings  to 
foreclose  a  mortgage  on  th°e  same,  cannot 
claim  that  there  is  a  defect  of  parties  be- 
cause others  having  an  interest  in  the 
property  were  not  made  parties  in  such 
proceedings,  as  under  S.  D.  Code  Civ.  Proc. 
§  646,  a  party  is  only  required  to  redeem 
th»  interest  that  he  may  have  in  the  prop- 
er^. Philip  V.  Stearns,  20  S.  D.  220,  105 
N.  W.  467    11  A.  &  E.  Ann.  Cas.  1108. 

d.  Defenaea. 

Dismissal  of  action  to  foreclose  mortgage 
by  assignee  of  surviving  partner,  see 
Action  or  Suit,  153. 

Conflict  of  laws  aa  to,  see  Conflict  of  Laws, 
8. 

Effect  of  judgment  enjoining  sale  under 
power,  see  Judgment,  105. 

Mental  incompetency  of  mortgagor,  see  In- 
competent Persons,  2. 

Defense  of  limitations  as  ground  for  en- 
joining foreclosure  by  assignment,  see 
Injunction,  45. 

Delay  in  bringing  action  as  defense,  see 
Limitation  of  Actions,  25-27. 

Effect  of  bar  of  other  claim  or  remedy  on 
right  to  foreclose,  see  Limitation  of 
Actions,  I.  c. 

74.  The  plaintiff  in  a  mortgage  fore- 
closure action,  wherein  the  ownership  of  the 
mortgage  and  the  note  secured  thereby  is 
in  dispute,  cannot  rely  on  the  weakness 
of  his  adversary's  title,  where  h6  fails  to 
establish  ownership  in  himself.  Merager  v. 
Madson,  19  S.  D.  400,  103  N.  W.  650. 

75.  It  is  no  defense  against  foreclosure 
that  the  mortgage  was  given  without  new 
consideration,  and  that  certain  agreements 
were  entered  into  between  the  mortgagor 
and  the  mortgagee  at  and  prior  to  the  exe- 
cution and  delivery  of  the  mortgage,  which 
agreements  were  in  effect:  (1)  That  the 
mortgage  should  not,  in  any  event,  be  avail- 
able to  the  mortgagee  as  security  for  the 
debt  evidenced  by  the  note  described  in  the 
same;  (2)  that  the  mortgage  should  only 
take  effect  in  the  event  that  the  note  de- 
scribed therein  should  be  negotiated  or 
transferred;  (3)  that,  if  the  note  should 
be  negotiated  or  transferred,  the  mortgage 
should  operate  only  while  the  note  was  held 
by  some  outside  party;  and  Anally  that 
when  the  note  was  returned  to  the  mort- 
gagee, if  it  ever  was  returned,  the  mort- 
gagee should  at  once  surrender  the  mort- 
gage to  the  mortgagor.  Sargent  v.  Coolev, 
12  N.  D.  1,  94  N.  W.  576. 

76.  An  action   to  foreclose   a  mortgage, 


fiven  to  secure  a  nonnegotiable  note  that 
as  been  tissigned  to  the  plaintiff,  is  with- 
out prejudice  to  any  set-oft'  or  other  defense 
existing  before  notice  of  the  assignment. 
Barry  v.  Stover,  20  S.  D.  459,  129  Am.  St. 
Rep.  941,  107  N.  W.  672. 

77.  It  is  not  a  defense  available  to  the 
mortgagor  that  another  and  disconnected 
mortgage  prior  to  plaintiff's  has  been  fore- 
closed and  no  redemption  made,  plaintiff's 
action  being  purely  for  foreclosure  and  not 
admitting  of  a  deficiency  judgment.  Green 
V.  Frick,  —  8.  D.  — ,  126  N.  W.  579. 
IilmltatloB    of    actlona. 

Record  necessary  to  bring  matter  before 
appellate  court,  see  Appeal  and  Error, 
105. 

Statute  of  limitations  as  defense  generally, 
see  Limitation  of  Actions,  39,  50-54, 
60-63,  68-74. 

Necessity  of  finding  as  to  whether  notes  se- 
cured are  barred,  see  Trial,  463. 

78.  Although  mortgaged  property  has 
passed  to  the  defendant's  grantor,  subject 
to  the  mortgage,  and  is  in  equity  the  pri- 
mary fund  for  the  payment  of  the  mort- 
gage debt,  the  defendant  is  still  entitled 
to  avail  himself  of  the  plea  of  the  statute 
of  limitations  as  a  defense  to  an  action  to 
foreclose  the  mortgage.  Paine  v.  Dodds, 
14  N.  D.  189,  116  Am.  St.  Rep.  674,  103 
N.  W.  931. 

e.  Relief;  Decree. 

Judgment  for  deficiency,  see  infra,  VIL  h. 
Laches  as  ground  for   dismissal   of  action 

to  set  aside  decree,  see  Action  or  Suit, 

159. 
On    foreclosure    of    chattel    mortgage,    see 

Chattel  Mortgage,  39. 
Stipulation  by  president  of  corporation  for 

entry   of   judgment,   see   Corporations, 

10,  13. 
Right   of   stockholder   to   have   foreclosure 

decree  set  aside,  see  Corporations,  26- 

28. 
Decree  as  an  estoppel,  see  Judgment,  72. 
Collateral  attack  on  decree,  see  Judgment, 

133. 
Estoppel  to  bring  action  to  set  aside  de- 
cree, see  Judgment,  190. 

79.  The  court  may,  under  S.  D.  Bev. 
Code  Civ.  Proc.  §  656,  in  an  action  for  fore- 
closure of  a  mortgage,  include  in  the  judg- 
ment the  full  amount  due  and  unpaid  at  the 
time  the  judgment  is  entered.  Russell  v. 
Wright,  23  S.  D.  338,  121  N.  W.  842. 

80.  The  interest,  penalty  and  costs  paid 
by  a  mortgagee  in  redeeming  the  property 
from  delinquent  taxes  can  be  recovered  by 
it  in  an  action  to  foreclose  the  mortgaged 
premises.  First  Nat.  Bank  v.  McCarthy, 
18  S.  D.  218,  100  N.  W.  14. 

81.  A  mortgagee  which  has  acquired  a  tax 
deed  of  the  mortgaged  property,  cannot  re- 
cover the  cost  of  its  procurement  and  re- 
cording, in  an  action  to  foreclose  the  mort- 
gage. First  Nat.  Bank  v.  McCarthy,  18 
S.  D.  218,  100  N.  W.  14. 
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1  Bale. 

1.  (hneralljf. 

Appealability  of  order  denying  motion  to 
vacate  injunction  as  against,  see  Ap- 
peal and  Error,  6. 

Impairment  of  obligation  of  contract  as  to 
foreclosure  hy  advertisement,  see  Con- 
tracts, 195. 

Effect  of  judgment  restraining  sale  under 
power  on  subsequent  right  to  foreclose 
by  action,  see  Judgment,  105. 

Construction  of  statute  shortening  time  of 
proceeding  to  foreclose  by  advertise- 
ment, see  Limitation  of  Actions,  6. 

Delay  preventing  sale  by  foreclosure,  see 
Limitation  of  Actions,  25-27. 

See  also  supra,  31. 

82.  The  stipulation  in  a  mortgage  con- 
ferring a  power  of  sale  in  ease  of  default 
gives  a  remedy  which  must  be  exercised 
agreeably  to  the  statutes  relating  thereto 
in  force  when  the  remedy  is  invoked.  Orvilc 
v.  Casselman,  15  N.  D.  34,  105  N.  W.  1105. 

83.  The  procedure  by  which  an  injunction 
against  the  foreclosure  of  a  mortgage  by 
advertisement  may  be  obtained  under  N. 
D.  Rev.  Codes  1899,  §  5845,  is  not  a  special 
proceeding  within  the  meaning  of  that  term 
as  used  in  the  Code.  Tracy  v.  Scott,  13 
N.  D.  577,  101  N.  W.  905. 

84.  A  proceeding  to  foreclose  a  mortgage 
by  advertisement  is  not  an  action  within 
S.  D.  Rev.  Code  Civ.  Proc  §  12,  defining 
an  action  as  a  proceeding  in  a  court  of  jus- 
tice by  which  one  party  prosecutes  another 
for  the  enforcement  or  protection  of  a  right 
or  prevention  of.  a  wrong.  Stevens  v.  Os- 
good, 18  S.  D.  247,  100  N.  W.  161. 

85.  The  foreclosure  of  a  mortgage  under 
a  power  of  sale  therein,  as  authorized  by 
Dale.  Comp.  Laws  1887,  §§  5411,  5412,  ia 
not  aflfected  by  the  omission  of  such  power 
of  sale  from  the  record  of  such  mortgage 
through  the  register's  error,  as  the  mort- 
gage is  deemed  under  §  3272,  to  be  record- 
ed from  the  time  it  is  deposited  in  the 
register's  office,  with  the  proper  officer. 
Shelby  v.  Bowden,  16  S.  D.  531,  94  N.  W. 
41 «. 

86.  The  sale  in  the  exercise  of  a  power 
contained  in  a  mortgage,  which  conveys  the 
title  of  the  mortgagor,  is  the  sale  as  com- 
pleted by  the  execution  of  a  deed  at  the 
expiration  of  the  period  allowed  by  statute 
for  redemption.  North  Dakota  Horse  & 
Cattle  Co.  V.  Serumgard,  17  N.  D.  466,  29 
UR.A.(N.S.)   J508,  117  N.  W.  453. 

87.  A  "foreclosure  sale"  under  a  power  in 
a  mortgage,  which  conveys  the  tit^  of  the 
mortgagor,  is  in  a  legal  sense  the  complete 
foreclosure  proceedings,  beginning  with  the 
act  of  sale  and  terminating  with  the  execu- 
tion of  the  deed  after  expiration  of  the 
period  allowed  for  redemption,  and  includes 
all  the  proceedings  for  the  foreclosure  of 
the  right  of  redemption  by  sale  and  deed. 
North  Dakota  Horse  &■  Cattle  Co.  v.  Serum- 
gard, 17  N.  D.  466,  20  L.R.A.(N.S.)  508, 
117  N.  W.  453. 


2.  yotice  of  Sale. 

Notice  of  tax  sale,  see  Taxes,  IV.  d,  2. 
See  also  Time. 

88.  No  personal  notioe  to  the  mortgagor 
or  his  grantees  is  required  to  render  a  fore- 
closure by  advertisement  effectual.  Grove 
V.  Great  Northern  Loan  Co.  17  N.  D.  352, 
116  N.  W.  345. 

Pabllostioii   of. 

89.  N.  D.  Rev.  Codes  1895,  §  6848,  re- 
ducing the  period  of  time  previously  re- 
quired for  publication  of  the  notice  of  sale 
in  foreclosures  by  advertisement,  applies 
to  all  foreclosures  by  advertisement  made 
after  the  revision  took  effect,  even  thougb 
the  mortgage  being  foreclosed  was  executed 
before  that  time.  Orvik  v.  Casselman,  15 
N.  D.  34,  105  N.  W.  1105. 

90.  A  published  notice  of  sale  under  a 
mortgage  foreclosed  by  advertisement  which 
designates  the  mor^agee  by  their  firm 
name  only  is  sufficient  under  a  statute  pro- 
viding that  the  notice  of  sale  must  specify 
the  names  of  mortgagee  and  mortgagor. 
Cook  V.  Lockerby,  16  N.  D.  19,  111  N.  \V. 
628. 

01.  A  notice  of  foreclosure  which  is  pub- 
lished once  each  week  for  six  successive 
weeks  with  only  thirty-seven  days  inter- 
vening between  the  first  publication  and 
the  day  of  sale,  is  sufficient,  under  S.  D. 
Code  Civ.  Proc.  §  639,  which  requires  such 
notice  to  be  published  "for  six  successive 
weeks,  at  least  once  in  each  week"  and  S. 
D.  Civ.  Code,  §  2446,  which  construes  the 
term  weeks  as  calendar  weeks,  and  makes 
the  publication  upon  any  day  in  such  weeks 
sufficient.  Thomas  v.  Isscnhuth,  18  8.  D. 
303,  100  N.  W.  436. 
Affidavit  of  pnblioatlon. 

92.  An  affidavit  of  publication  of  notice  of 
sale  in  proceedings  to  foreclose  a  real  es- 
tate mortgage,  which  recites  that  such  no- 
tice was  published  "seven  successive  times, 
commencing  on  July  17,  1885,  and  ending 
on  August  28,  1885,  both  inclusive  in  the 
Lisbon  Star,  a  weekly  newspaper,"  is  suf- 
ficient proof  that  it  was  published  once  in 
each  week  for  six  successive  weeks,  as  re- 
quired by  Dak.  Comp.  Laws  1887,  §  5414. 
Cook  V.  Lockerby,  16  N.  D.  19,  111  N.  W. 
628. 

3.  Certificate  or  Affidavit  of  Sale. 

As  personal  property  transferable  by  exec- 
utor of  purchaser,  see  Executor  and 
Administrator,  30,  31. 

93.  The  statutory  provision  that  a  eer- 
tificate  of  sale  shall  be  filed  thirty  days 
after  the  sale  is  not  mandatory.  Grove  v. 
Great  Nort'iern  Loan  Co.  17  N.  D.  352, 
116  N.  W.  345. 

94.  The  provision  of  N.  D.  Rev.  Codes. 
1905,  §  7464,  that  the  certificate  given  on 
the  execution  of  a  power  of  sale  in  a  mort- 
gage shall  have  the  same  effect  as  the  cer- 
tificate  of   sale  in   Kke   manner   furnished 
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on  Bale  of  real  property  under  execution 
provided  for  by  Rev.  Codes  1905,  §  7137, 
which  transfers  all  the  right,  title,  and 
claims  of  the  judgment  debtor  in  the  prop- 
erty to  the  purchaser,  and  makes  such  cer- 
tificate evidence  of  the  facts  therein,  does 
not  relate  to  the  effect  of  the  act  of  sale, 
but  to  the  validity  and  effect  of  the  cer- 
tificate, so  that  a  certificate  of  mortgage 
foreclosure  does  not  by  reason  thereof,  of 
itself,  convey  title,  but  is  only  evidence  of 
what  transpired  for  the  purpose  of  record, 
notice  to  protect  purchasers  against  inter- 
vening claims,  and  to  show  who  may  be- 
come entitled  to  a  deed.  North  Dakota 
Horse  &  Cattle  Co.  v.  Serumgard,  17  N.  D. 
466,  29  L.R.A.(N.S.)   608,  117  N.  W.  453. 

95.  A  statement  in  an  affidavit  of  sale 
under  the  Dakota  Compiled  Laws  1887, 
incorrectly  reciting  that  the  sale  was  made 
at  a  place  other  than  the  one  named  in 
the  notice  of  sale  may  be  corrected  as 
against  the  mortgagor  by  the  filing  of  an- 
other affidavit  several  months  after  the 
sale,  reciting  the  sale  to  have  taken  'place 
as  advertised.  Ottow  v.  Friese,  —  N.  D. 
— ,  126  N.  W.  503. 

4.  Effect  of  Bale. 

Act  for  restraining  foreclosure  by  sale  in 
case  of  valid  counter  claim,  as  viola- 
tion of  due  process  clause,  see  Consti- 
tutional Law,  61. 

Effect  of  tax  sale,  see  Taxes,  IV.  n,  5. 

96.  A  foreclosure  by  advertisement  has 
the  same  binding  force  as  foreclosures  by 
action  in  which  the  parties  are  personally 
served  with  process.  Grove  v.  Great  North- 
ern Loan  Co.  17  N.  D.  352,  116  N.  W.  345. 

97.  A  sale  under  a  void  foreclosure  of  a 
real  estate  mortgage  has  the  effect  of  as- 
signing the  same  to  the  purchaser  at  the 
foreclosure  sale.  Brynjolfson  v.  Osthus,  12 
N.  D.  42,  96  N.  W.  261. 

98.  A  sale  by  advertisement  under  a  void 
foreclosure  of  a  real  estate  mortgage,  where 
the  premises  have  been  bid  in  for  the  full 
amount  of  the  debt,  operates  as  an  equit- 
able assignment  of  the  mortgage.  Nash  v. 
Northwest  Land  Co.  15  N.  D.  666,  108  N. 
W.  792. 

6.  Validity  of  Sale. 
Validity  of  tax  sale,  see  Taxes,  IV.  n,  5. 

99.  A  foreclosure  of  a  mortgage  by  ad- 
vertisement l>efore  there  is  any  sum  due 
thereon  is  void.  Pratt  v.  Beiseker,  17  N.  D. 
243,  115  N.  W.  835. 

100.  A  foreclosure  by  advertisement  of 
a  mortgage  on  real  property  is  of  no  valid- 
ity where  the  person  in  whose  name  the 
same  is  foreclosed  has  not  the  legal  title 
to  the  mortgage  at  the  date  of  such  fore- 
closure. Hebden  v.  Bina,  17  N.  D.  235,  116 
N.  W.  85. 

101.  The  absence  of  a  date  in  the  mort- 
gage as  recorded  will  not  vitiate  a  fore- 
closure thereof.  Grove  v.  Great  Northern 
Loan  Co.  17  N.  D.  352,  116  N.  W.  345. 


102.  A  mortgage  foreclosure  sale  not  in- 
valid because  of  a  defective  figure  in  the 
date  of  sale,  where  oq  a  close  inspection  it 
is  quite  apparent  what  the  true  date  is. 
Hanson  v.  Kitterman,  23  S.  D.  220,  121  N. 
W.  389. 

103.  Where  a  mortgagor  is  unable  to 
obtain  all  of  the  loan  for  which  the  notes 
and  mortgage  were  given  and  finally  con- 
sents that  a  certain  sum  of  the  amount  due 
him  be  applied  in  payment  of  the  first  in- 
terest note,  a  foreclosure  of  a  mortgage  sc- 
ouring such  interest  note  by  advertisement 
is  void.  Pratt  v.  Beiseker,  17  N.  D.  243, 
116  N.  W.  835. 

By  •aslgmee. 

Effect  of  insufficient  acknowledgment  of  as- 
signment, see  Acknowledgment,  9. 

104.  A  foreclosure  by  advertisement  made 
in  the  name  of  the  mortgagee  by  the  as- 
signee, whose  assignment  is  unrecorded,  is 
voidable,  but  is  not  a  nullity.  Uigbee  v. 
Daeley,  16  N.  D.  339,  109  N.  W.  318. 

106.  The  foreclosure  of  a  mortgage  by 
advertisement  by  an  assignee  whose  assign- 
ment was  invalid  because  not  properly  ac- 
knowledged so  as  to  be  entitled  to  record 
is  invalid.  Kenny  v.  McKenzie,  23  S.  D. 
Ill,  —  ■L.R.A.(N.S.)    — ,   120  N.  W.  781. 

106.  A  foreclosure  of  a  mortgage  by  ad- 
vertisement by  an  assignee  is  invalid  where 
the  assignment  was  insufficiently  acknowl- 
edged to  be  entitled  to  record.  Cooper  v. 
Harvey,  21  S.  D.  471,  113  N.  W.  717. 

107.  Foreclosure  proceedings  had  by  ad- 
vertisement under  a  trust  deed  by  the  as- 
signee thereof  are  void  where  the  acknowl- 
edgment of  the  assignment  was  insuffi- 
cient to  authorize  the  recording  of  such  as- 
signment, under  S.  D.  Rev.  Code  Civ.  Proc. 
§  637,  requiring  assignments  of  mortgages 
to  be  duly  recorded  to  entitle  one  to  fore- 
close by  advertisement.  Erickson  v.  Con- 
niff,  19  S.  D.  41,  101  N.  W.  1104. 

108.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
§  637,  requiring  all  assignments  of  a  mort- 
gage to  be  duly  recorded  before  foreclosing 
the  same  by  advertisement,  proceedings,  by 
the  assignee  of  the  mortgage  debt,  to  fore- 
close the  mortgage  by  advertisement,  with- 
out a  written  assignment  having  been 
executed,  acknowledged,  and  recorded,  are 
invalid,  and  the  title  to  the  property  re- 
mains in  the  mortgagor.  Langmaack  v. 
Keith,  19  S.  D.  351,  103  N.  W.  210. 

109.  Where  an  instrument  in  form  a 
trust  deed  whether  a  trust  deed  or  a  mort- 
gage, contains  no  power  of  sale  authorizing 
any  one,  except  the  trustee  therein  desig- 
nated, or  his  successor  in  trust,  to  sell  the 
property  in  case  of  default, — the  attempted 
foreclosure  by  advertisement  by  plaintiff, 
who  was  merely  the  assignee  of  the  bene- 
ficiary under  said  instnunent,  was  a  nul- 
lity, and  plaintiff  acquired  no  title  there- 
under. Brown  v.  Comonow,  17  N.  D.  84, 
114  N.  W.  728. 

6.  Successive  Sales. 

110.  A  district  court  having  rendered  a 
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decree  of  foreclosure  for  a  portion  of  the 
mortgage  debt  due  upon  one  or  more  in- 
stalments has  jurisdiction  to  maintain  an- 
other suit  for  the  foreclosure  of  the  mort- 
gage for  the  amount  due  upon  other  in- 
stallments not  included  in  the  first  fore- 
closure. Borden  v.  Graves,  —  N.  D.  — ,  127 
N.  W.  104. 

111.  The  right  of  foreclosure  of  a  mort- 
gage upon  real  estate,  payable  in  instal- 
ments and  containing  a  power  of  sale,  is 
not  exhausted  by  a  foreclosure  for  the 
amount  due  upon  one  or  more  of  the  in- 
stalments. Under  the  North  Dakota  stat- 
utes each  of  the  instalments  mentioned 
in  the  mortgage  are  to  be  taken  and  held 
to  be  a  separate  and  independent  mortgage, 
and  the  mortgage  for  each  of  such  instal- 
ments may  be  foreclosed  in  the  same  man- 
ner and  with  like  effect  as  if  a  separate 
mortgage  was  given  for  each  separate  in- 
stalment. Borden  t.  Graves,  —  N.  D.  — , 
127  N.  W.  104. 

g.  Deed;  Conveyance  to  Pwohaaer. 

Affirmance  of  order  restraining  issuance  of 
deed,  see  Appeal  and  Error,  1128. 

Deed  of  land  held  adversely,  see  Champerty, 
3,  4. 

Admissibility  of  deed  in  evidence,  see  Evi- 
dence, 332. 

On  tax  sale,  see  Taxes,  IV.  n,  S,  o. 

See  also  infra,  117. 

112.  The  legal  title  to  property  sold  up- 
on execution  under  a  judgment  or  upon 
foreclosure  under  a  mortgage,  remains  in 
the  judgment  debtor  or  mortgagor  until  a 
deed  is  executed  to  the  purchaser  or  re- 
demptioner.  MacGregor  v.  Pierce,  17  S.  D. 
61,  95  N.  W.  281. 

113.  Where  a  redemption  from  a  mort- 
gage sale  was  ostensibly  made  by  and  in 
the  name  of  an  inctunbrancer,  but  was  in 
fact  made  by  and  for  the  mortgagor  him- 
self, who  owned  the  land  sold,  and  the  cer- 
tificate of  redemption  issued  to  the  osten- 
sible redemptioner  who  assigned  it  to  the 
mortgagor,  by  whom  it  was  again  assigned 
to  a  third  person,  a  sheriff's  deed  to  such 
subsequent  assignee  passes  no  title,  in  the 
absence  of  any  showing  entitling  such  as- 
signee to  a  decree  adjudging  him  to  be  the 
owner  on  equitable  grounds,  franklin  v. 
.Jami^n  Wohlcr,  15  N.  D.  613,  109  N.  W. 
66. 

114.  Where  the  holder  of  the  sheriff's 
certificate  of  sale  under  a  mortgage  fore- 
closure, died  before  the  deed  was  issued  to 
him,  and  there  being  no  redemption,  his 
interest  in  the  estate  was  assigned  to  the 
persons  designated  in  his  will,  and  the  de- 
cree of  the  probate  court  assigning  the 
same  recorded,  and  such  persons  trans- 
ferred their  interest  by  warranty  deed  to 
another,  who  in  turn  conveyed  to  the  plain- 
tiff by  warranty  deed,  and  the  sheriff  exe- 
cuted and  delivered  to  the  plaintiff  the 
sheriff's  deed  under  the  foreclosure  pro- 
ceedings, the  plaintiff  was  the  owner  of 
the  legal  title  to  the  premises  under  S.  D. 


Rev.  Code,  Civ.  Proc.  §  648,  providing  for 
the  issuance  of  the  deed  to  the  holder  of 
the  certificate.  Van  Camp  v.  Weber,  —  8. 
D.  — ,  130  N.  W.  691. 

h.  Deficiency  and  Judgment  Therefor. 

116.  On  the  foreclosure  of  a  mortgage, 
the  debt  whereof,  being  in  instalments,  was 
barred  from  the  first  default  it  is  error  to 
allow  a  deficiency  judgment,  the  bar  being 
complete  on  all  of  the  debt.  Green  v. 
Frick,  —  S.  D.  — ,  126  K.  W.  679. 

i.  Purchasen  and  Their  Rights,  Title,  etc. 

Deed  to  purchaser,  see  supra,  VII.  g. 

Transfer  of  purchaser's  rights  by  redemp- 
tion, see  infra,  156. 

Adverse  possession  by  purchaser  on  fore- 
closure, see  Adverse  Possession,  11-16. 

Estate  passing  by  quitclaim  deed  of  pur- 
chaser, see  Deeds,  31. 

Right  of  purchaser  to  set  up  estoppel 
against  on*  taking  conveyance  from  one 
with  knowledge  of  defect,  see  Estoppel, 
4o. 

Estoppel  of  purchaser  under  junior  mort- 
gage to  claim  title  against  senior  mort- 
gagee,  see  Estoppel,   50. 

Estoppel  of  mortgagor  to  deny  title  of  pur- 
chaser, see  Estoppel,  53. 

Title  and  rights  of  purchaser  at  judicial 
sale  generally,  see  Judicial  Sale,  IL 

Purchasers  at  judicial  sale  generally,  see 
Judicial  Sale,  II. 

Notice  to  purchaser  at  foreclosure  of  sec- 
ond mortgage  of  rights  acquired  by 
payment  of  first  mortgage,  see  Notice, 
19. 

Necessity  for  recording  deed,  see  Real  Prop- 
erty, 14. 

Purchaser  at  tax  sale,  see  Taxes,  IV.  n, 
6,  d. 

Where  trustee  in  mortgage  becomes  pur- 
chaser, see  Trusts,  27. 

Conclusiveness  on  purchaser  on  sale  by 
trustee  to  whom  he  conveyed  the  prop- 
erty, see   Trusts,   29. 

Right  of  purchaser  at  defective  foreclosure 
as  subsequent  grantee  of  mortgagor, 
see  Vendor  and  Purchaser,  73. 

See  also  supra,  44,  60-52,  96,  97. 

116.  One  in  possession  of  land  under  a 
sheriff's  sale  under  a  void  foreclosure  with 
the  implied  consent  of  the  mortgagor  is  a 
mortgagee  in  possession.  Boschker  v.  Van 
Beek,  _  N.  D.  — ^  122  N.  W.  338. 

117.  After  a  mortgage  foreclosure  sale 
the  sheriff's  certificate  remains  a  lien  only 
until  the  time  for  redemption  has  expired, 
and  no  title  is  transferred  until  the 
sheriff's  deed  has  been  duly  issued,  it  be- 
ing the  sherifTs  deed  that  invests  the  piu'- 
chaser  at  mortgage  sale  with  the  mort- 
gagor's title,  under  S.  D.  Code  Civ.  Proc 
§§  653-662.  Farr  v.  Semmler,  —  S.  D. 
— ,  123  N.  W.  835. 

118-110.  The  title  conveyed  by  a  com- 
pleted foreclosure  sale  under  a  power  in  • 
mortgage,   which  eonvcys  the  title  of  the 
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mortgagor,  is  all  tbe  right,  title,  and  in- 
terest in  and  to  tbe  mortgaged  premises 
which  the  mortgagor  possessed  at  the  time 
the  mortgage  was  executed,  or  which  was 
subsequently  acquired  by  him.  Korth  Da- 
kota Horse  &  Cattle  Co.  v.  Serumgard,  17 
N.  D.  466,  29  L.R.A.(N.S.)  508,  114  N.  W. 
453. 

j.  Settinff  aside  Sale. 

Judicial  sale  generally,  see  Judicial  Sale, 

IV. 
Tax  sale,  see  Taxes,  IV.  n,  6. 

120.  One  who  seeks  to  have  a  voidable 
foreclosure  sale  adjudged  void,  must  show 
affirmatively  that  he  asserted  his  rights 
promptly  after  discovering  the  facts.  Hig- 
bee  v.  Uaeley,  15  N.  D.  339,  109  N.  W. 
318. 

121.  Mere  inadequacy  of  the  price  at  a 
foreclosure  sale  is  not  groimd  to  set  aside 
the  foreclosure  in  the  absence  of  fraud,  im- 
due  advantage,  or  prejudice.  Grove  v. 
Great  Northern  Loan  Co.  17  N.  D.  362, 
116   N.   W.  345. 

12'2.  One  who  has  by  various  conveyances 
acquired  the  title  of  the  mortgagor  cannot 
sue  fnr  cancelation  of  an  invalid  certifi- 
cate of  sale  on  foreclosure,  under  which  the 
mortgagee's  grantee  is  in  possession,  with- 
out tendering  or  paying  the  mortgage  debt 
even  after  the  mortgage  is  barred  by  limi- 
tations. Boschker  v.  Van  Beek,  —  N.  D. 
— ,  122  N.  W.  338. 

123.  Where  the  grantee  of  a  purchaser  at 
a  voidable  mortgage  foreclosure  sale  goes 
into  possession  and  retains  possession  for 
12  years,  the  grantee  from  the  mortgagor 
before  the  foreclosure,  with  actual  and  con- 
structive notice  of  purchaser's  title,  who 
pays  nothing  on  the  mortgage  obligation, 
apparently  abandons  the  land  and  fails  to 
pay  or  offer  to  pay  taxes,  cannot  assert  the 
invalidity  of  the  title  of  the  person  in  pos- 
session. Higbee  v.  Daeley,  15  K.  D.  339, 
109  N.  W.  318. 


VIII.  Redemption. 


a.  In  Oeneral. 


Compelling  accounting  by  redemptioner,  see 

Accounting. 
In   case  of   chattel   mortgage,   see   Chattel 

Mortgage,  40-42. 
Lack  of  consideration  for  agreement  to  re- 
linquish right,  see  Contracts,  4. 
Estate   passing  by   quitclaim   by   redemp- 

tioners,  see  Deeds,  32. 
Presumption  from  possession  of  certificate 

of   redemption,   see  Evidence,  217. 
Sufficiency  of  proof  of  mode  of  obtaining 

certificate  of  redemption,  see  Evidence, 

987. 
From  judicial  sale,  generally,  see  Judicial 

Sale.  V. 


Sufficiencv  of  complaint  in  action  for,  see 

Pleading,  216. 
From  tax  sale,  see  Taxes,  IV.  n,  7. 
See  also  supra,  73,  77,  87,  113;  Trusts,  26. 

124.  The  North  Dakota  mortgage  redemp> 
tion  statute  is  remedial  in  its  nature,  and 
is  intended  not  only  for  the  benefit  of  cred- 
itors holding  liens  subsequent  to  a  lien  in 
process  of  foreclosure,  but  also  to  make  the 
property  of  the  debtor  pay  as  many  of  his 
debts  as  it  can  be  made  to  pay,  and  to  pre- 
vent its  sacrifice.  Morth  Dakota  Horse  & 
Cattle  Co.  V.  Serumgard,  17  N.  D.  466, 
29  L.R.A.(N.S.)  608,  114  N.  W.  463. 

125.  A  second  mortgagee  who  never  at- 
tempts to  redeem  from  a  sale  under  fore- 
closure of  the  senior  mortgage  is  in  no  po- 
sition to  challenge  the  regularity  of  a  re- 
demption from  such  sale  by  a  judgment 
creditor  of  the  mortgagor.  MacGregor  v. 
Pierce,  17  S.  D.  51,  95  N.  W.  281. 

126.  Real  estate  is  subject  to  mortgage 
by  the  holder  of  the  legal  title  between  the 
acts  of  sale  on  foreclosure  under  a  power 
contained  in  a  prior  mortgage,  and  the  ex- 
piration of  the  ][)eriod  allowed  by  statute 
for  redemption.  North  Dakota  Horse  &, 
Cattle  Co.  v.  Serumgard,  17  N.  D.  466, 
29  L.R.A.(N.S.)   608,  117  N.  W.  453. 

127.  The  sheriff  who  conducts  a  sale  on 
lureclosure  is  the  agent  of  the  purchaser 
or  holder  of  the  certificate,  to  receive  re- 
demption money,  but  is  not  such  an  agent 
as  can  bind  his  principal  to  accept  a  check 
instead  of  money  from  one  qualified  to  re- 
deem, or  to  retain  the  money  received  by 
such  agent  from  one  not  a  lawful  redemp- 
tioner, if  the  principal  makes  seasonable 
objection  to  the  form  of  payment,  or  refuses 
forthwith  to  recognize  the  party  making 
the  tender  as  entitled  to  redeem  as  a  re- 
demptioner, when  he  is  not  made  such  by 
statute.  North  Dakota  Horse  &  Cattle  Co. 
V.  (Serumgard,  17  N.  D.  466,  29  L.R.A. 
(N.S.)  508,  114  N.  W.  463. 

b.  Who  are  Redemptioners ;  Who  may  Re- 
deem. 

Burden  of  proving  agreement  to  permit  re- 
demption after  statutory  period,  see 
JiJvidence,  196. 

From  judicial  sale,  generally,  see  Judicial 
Sale,  20-22. 

128.  The  phrase  "on  the  property  sold," 
in  a  statute  defining  a  redemptioner  as 
one  holding  "a  lien  by  judgment  or  mort- 
gage on  the  property  sold,"  applies  to  the 
land  or  premises,  as  those  words  are  com- 
monly used.  North  Dakota  Horse  &  Cattle 
Co.  V.  Serumgard,  17  N.  D.  466,  29  L.R.A. 
(N.S.)   608,  114  N.  W.  453. 

129.  The  holder  of  a  mortgage  given  aft- 
er the  act  of  sale  under  a  prior  mortgage, 
and  before  the  expiration  of  the  period 
allowed  for  redemption  from  such  sale,  is  a 
redemptioner.  North  Dakota  Horse  &  Cat- 
tle Co.  V.  Serumgard,  17  N.  D.  466,  29 
L.R.A.(N.S.)   508,  114  N.  W.  453. 
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130.  The  holder  of  a  mortgage  superior 
to  one  foreclosed,  assuming  to  be  a  redemp- 
tioner,  when  not  made  so  by  statute,  who 
tenders  the  amount  necessary  to  redeem, 
becomes,  by  the  issuance  to  nim  of  a  cer- 
tittcate  ot  redemption  and  the  acceptance 
and  retention  by  the  holder  of  the  certifi- 
cate of  sale  of  the  money  tendered,  as  be- 
tween huiself  and  the  party  wno  parts 
M'lth  sucn  certificate,  a  "redemptiouer." 
.North  Dakota  Horse  and  Cattle  Co.  v.  tSer- 
unigard,  17  N.  D.  408,  29  L.R.A.(N.S.) 
506,  114  >).  W.  453. 

131.  A  "redemption"  from  the  purchaser 
at  a  foreclosure  sale  by  one  not  the  mort- 
gagor is  a  compulsory  sale  of  the  inter- 
est acquired  by  the  purchaser  at  such  sale, 
and  can  only  be  enforced  by  one  given  that 
rigut  by  statute,  and  tuen  only  by  pursuing 
the  method  prescribed  by  the  statute  con- 
ferring the  right,  ^orth  Dakota  Uorse  & 
Cattle  Co.  V.  Serumgard,  17  M.  D.  466,  29 
L.K.A.(N.S.)   508,  ll4  A.  W.  453. 

1^^.  A  liecuua  mortgagee  on  paying  the 
first  mortgage  is  not  required  to  take  an 
assigumeui,  ut  tlie  same,  to  come  wituin 
the  provisions  ol  U.  U.  Kev.  Civ.  Code, 
g  iH)i5,  giving  an  inferior  lienor  tlie  right 
to  reueem  tue  property  from  a  superior 
lien  and  to  be  subrogated  to  all  the  bene- 
fits 01  tlie  superior  lieu  wuen  uecessary  for 
tUe  protection  of  his  interests.  Malmberg 
V.  I'eterson,  20  S.  V.  5»7,  lOS  N.  W.  339. 

133.  'Xhe  rights  of  the  holder  of  a  second 
mortgage  are  uut  anected  by  the  fact  that 
a  sberiu's  deed  given  upon  the  foreclosure 
of  the  prior  mortgage,  is  made  out  to  a 
junior  execution  creuitor  as  redemptioner, 
instead  of  to  the  first  mortgagee  as  pur- 
chaser. MacUregor  v.  l^ierce,  l7  S.  D.  51, 
95  N.  W.  281. 

134.  'Ibe  assignee  of  prior  mortgages  is 
not  a  lien  holder  "subsequent"  to  a  fore- 
closure and  cannot  redeem  ttierefrom  as  a 
creditor  under  the  provisions  of  N.  D.  Kev. 
Codes  1905,  §  7463,  giving  a  like  right  of 
redemption  as  in  case  of  sale  on  execution 
under  chapter  12.  >«orth  Dakota  Uorse  & 
Cattle  Co.  v.  Serumgard,  17  N.  D.  466, 
29  L.R.A.(N.S.)   508,  117  N.  W.  453. 

135.  Plaintifi's,  who  were  husband  and 
wife,  brought  an  action,  claiming  an  equi- 
table estate  in  certain  real  property  under 
a  contract  for  the  purchase  thereof  entered 
into  by  the  husband  with  one  of  the  de- 
fendants, and  also  claiming  a  homestead 
right  in  160  acres  of  the  land,  and  prayed 
judgment  giving  them  a  right  to  redeem 
upon  paying  the  amount  due  under  the 
contract  and  certain  other  sums  as  security, 
for  the  payment  of  which  the  husband  had 
assigned  to  one  of  the  defendants  the  con- 
tract aforesaid.  Held,  that  as  the  evidence 
showed  that  the  plaintiff  had  failed  in 
every  respect  to  fulfill  his  contract  for  the 
purchase  of  the  land  and  had  vacated  it 
and  in  other  ways  showed  that  he  had  sold 
it,  he  was  not  entitled  to  the  relief  prayed 
for.  Ferris  v.  Jensen,  16  N.  D.  462,  114 
N.  W.  372. 

130.  One  who,  although  not  made  a  re- 


demptioner by  statute,  acquires  the  right* 
of  one  by  a  tender  of  the  amount  neces- 
sary to  redeem,  and  the  issuance  to  him  of 
a  certificate  of  redemption,  and  the  accept- 
ance and  retention  by  the  holder  of  the  cer- 
tificate of  sale  of  the  money  tendered,  as- 
sumes the  obligations  and  liabilities  of  a 
redemptioner,  and  must  permit  a  lawful  re- 
demptioner to  redeem  from  him  within  the 
period  given  by  statute  to  a  subsequent 
lien  holder  by  mortgage  for  such  purpose. 
North  Dakota  Horse  &  Cattle  Co.  v.  Ser- 
umgard, 17  N.  D.  466,  29  LJI.A.(NJ8,) 
508,  114  N.  W.  453. 

e.  CondUiona  and  Mode. 

137.  Une  who  redeems  property  from  a 
sale  on  toredosure  oi  a  urst  mort^jage,  ia 
uot  bound  by  a  secret  agreement  by  wmch 
tne  one  irom  whom  lie  redeemed  promised 
to  pay  a  second  mortgage.  MacUregor  v. 
i'leice,  17  is.  D.  61,  90  xn.  W.  281. 

13tf.  A  sulhcient  compliance  with  the 
statutory  requirements  lor  tne  redemption 
ot  property  sold  on  loreciosure  ot  a  iirat 
uioiigage,  as  against  an  incumbrancer  wiio 
lias  uecii  guilty  oi  lacues,  is  snown  by  re- 
corded certificates  of  redemption  issued  by 
the  sneria  to  redemptioueiB,  wuicu  recite, 
in  substance,  tuat  tue  reaemptioners  fur- 
nished all  OI  tue  proox  neoessury  to  entitle 
them  to  redeem,  aud  by  toe  eviuence  ot  tue 
sueriff,  alter  snowing  diligent  search  and 
loss  or  destruction  ot  many  papers,  tliat  he 
was  satisfied  tuat  a  proper  snowing  was 
made  as  to  the  right, ot  each  party  lo  re- 
deem, in  which  as&ertiou  tue  sueriu  is  cor- 
roborated by  the  attorneys  lor  the  redemp- 
tioners.  MacUregor  v.  ncrce,  17  S.  D.  jl, 
95  ^.  VV.  281. 

139.  Before  a  grantor  of  a  deed  absolute 
on  its  lace,  but  intended  as  a  mortgage  or 
mere  security  for  present  indebtedness  and 
future  advances,  can  compel  a  reconveyance 
to  him,  he  must  pay  the  grantee  all  the  in- 
debtedness due  him  pursuant  to  the. agree- 
ment made  for  sucn  reconveyance. '  Aler- 
chanU'  State  Bank  v.  Tufts,  14  N.  D.  238, 
116  Am.  St.  Rep.  682,  103  M.  W.  76U. 

140.  Since  S.  D.  Code  Civ.  Proc  §  378, 
fixing  the  mode  of  redemption  by  another 
incumbrancer  as  distinguished  from  the 
mode  to  be  followed  by  the  debtor  prescribed 
in  §  380,  requires  a  notice  of  redemption 
and  the  filing  thereof  with  the  register  of 
deeds  but  no  certificate  ;^d  no  recording 
of  tne  notice;  a  certificate  to  such  a  re- 
demptioner and  the  recording  thereof  are 
wholly  nugatory,  and  is  not  notice  as 
against  other  incumbrancers  who  may  de- 
sire to  redeem.  Spackman  v.  Gross,  —  S. 
D.  — ,  126  N.  W.  389. 

141.  That  a  mortgage  given  after  the  act 
of  sale  occurred  on  a  prior  mortgage,  and 
before  the  expiration  of  the  period  allowed 
for  redemption,  is  not  recorded  until  after 
the  expiration  of  one  year  from  the  sale, 
but  is  recorded  within  the  sixty  days  ad- 
ditional allowed  where  there  has  been  a  re- 
demption,  does  not  deprive  the  bolder  of 
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the  last  mortgage  of  the  right  to  redeem 
uu  complying  with  the  other  statutory  re- 
auirements.  North  Dakota  Uorse  &  Cattle 
Co.  V.  Senimgard,  17  JS.  D.  466,  29  L.R.A. 
(N.S.)   508,  114  N.  W.  453. 

142.  The  tender  by  a  lawful  redemption- 
«r,  of  a  bank  check  issued  by  a  solvent  and 
reputable  bank  for  the  sum  necessary  to  be 
paid  to  effect  a  redemption,  to  a  prior  re- 
demptioner  or  his  agent  for  the  purpose 
-of  receiving  redemption  money,  effects  a  re- 
demption, unless  refused  because  it  is  a 
check  instead  of  legal  tender,  and  the  sub- 
sequent lien  holder  given  an  opportunity  to 
procure  and  tender  the  necessary  currency 
to  comply  with  the  legal  requirements  of 
the  holder  of  the  certificate.  North  Da- 
kota Horse  &  Cattle  Co.  v.  Serumgard,  17 
N.  D.  466,  29  L.R.A.(N.S.)  608,  114  N. 
W.  463. 

143.  In  an  action  by  a  vendor  to  have  a 
'deed,  absolute  in  form,  adjudged  a  mort- 
gage, and  asking  for  an  accounting  and 
right  to  redeem,  the  amount  of  in&bted- 
ness  and  right  to  redeem  being  in  dispute, 
it  is  unnecessary  for  plaintiff  to  allege  or 
prove  a  tender  to  defendant  of  any  sum 
prior  to  the  commencement  of  the  action; 
it  being  sufficient  for  plaintiff  to  allege 
and  prove  a  willingness  to  redeem  by  pay- 
ing such  sum  as  may  be  adjudged  to  be 
■due  and  owing  by  him  to  defendant.  Smith 
V.  Jensen,  16  N.  D.  408,  114  N.  W.  306. 
Ifotloe  of  redemption. 

'Notice  to  redeem  from  tax  sale,  see  Taxes, 
IV.  n,  3. 

144.  The  filing  with  the  register  of  deeds 
of  a  notice  of  redemption  by  an  incum- 
T>rancer  which  is  withdrawn  two  days  later 
is  not  a  sufficient  "filing"  under  S.  D. 
Code  Civ.  Proc.  S  378,  to  set  in  motion  the 
sixty  days  within  which  other  incum- 
lirancers  must  exercise  their  right  to  re- 
deem. Snackman  v.  Gross,  —  S.  D.  — ^  126 
N.  W.  389. 

145.  The  notice  of  redemption  from  fore- 
closure by  an  incumbrancer,  which  S.  D. 
Code  Civ.  PVoc.  S  378  reauires,  is  not  essen- 
tial to  the  validity  of  the  redemption  as 
ni^inst  the  purchaser  or  prior  redemn- 
tioner.  but  is  necessary  to  fix  the  right 
and  the  time  in  which  the  other  incum- 
brancers must  redeem  if  thev  elect  to  do 
«o.  Spnckroan  v.  Gross,  —  8.  D.  — ,  126 
X.  W.  389. 

"WalTer  of  defects  In. 

146.  Any  legal  defects  in  proceedings  to 
redeem  property  sold  under  mortgage  fore- 
closure, are  waived  by  the  acceptance  by 
the  purchasers  on  the  judicial  sale  of  the 
full  amount  of  redemption  money.  Mac- 
Cregor  v.  Pierce,  17  S.  D.  51,  95  N.  W.  281. 

d.  Time. 

Cancelation  of  mortgaere  because  statute  of 
limitations  is  a  defense,  see  Cloud  on 
Title.  2. 

From  iudicial  sale  generally,  see  Judicial 
Sale,  23. 

147.  Under  X.  D.  Ppv.  Codes  1905,  §  6141, 

Supp.  Dak.  Dig.— 44. 


every  person  having  an  interest  in  prop- 
erty subject  to  a  lien  has  a  right  to  re- 
deem it  trom  the  lien  at  any  time  after 
the  claim  is  due,  and  before  his  right  of 
redemption  is  foreclosed.  North  Dakota 
Uorse  &,  Cattle  Co.  v.  Serumgard,  17  N. 
D.  466,  29  L.R.A.(N.S.)  608,  117  N.  W. 
453. 

148.  If  a  promise  to  allow  a  redemption 
after  the  year  has  expired  is  made  and  re- 
lied on  to  the  redemptioner's  detriment,  the 
purchaser  is  estopped  from  denying  the 
right  to  redeem.  Kenmare  Hard  Coal, 
Brick  &  Tile  Co.  v.  Riley,  —  N.  D.  — ,  126 
N.  W.  241. 

149.  The  right  to  redeem  from  a  sale  on 
foreclosure  of  a  real  estate  mortgage  after 
the  year  allowed  by  law  for  a  redemption, 
under  a  claim  of  relying  on  a  promise  by 
the  purchaser  to  accept  payment  at  redemp- 
tioner's convenience,  will  not  be  upheld  un- 
less it  appears  by  clear  and  convincing  evi- 
dence that  such  promise  was  made  and  in 
good  faith  relied  on.  Kenmare  Hard  Coal, 
Brick  &  Tile  Co.  v.  Riley,  —  N.  D.  — ,  126 
N.  W.  241. 

150.  In  a  letter  from  the  purchaser  at  a 
foreclosure  sale  to  the  owner  of  the  land, 
the  following  language  was  used:  "We  will 
also  say  that  if  you  do  not  care  to  pay  up 
this  matter  now,  let  it  go  to  suit  your  con- 
venience, as  the  matter  is  drawing  interest 
at  the  rate  of  12  per  cent."  Held,  in  view 
of  the  indefinite  character  of  the  statement 
and  the  evidence  in  relation  to  the  inten- 
tion of  the  owner  to  redeem  within  the  year, 
that  the  right  to  redeem  after  the  year  ex- 
pired was  not  shown  by  that  clear  and  con- 
vincing evidence  required  in  this  class  of 
cases.  Kenmare  Hard  Coal,  Brick  &,  Tile 
Co.  v.  Riley,  —  N.  D.  — ,  126  N.  W.  241. 

151.  The  right  of  the  successor  in  inter- 
est of  a  mortgagor  to  redeem  either  from 
the  purchaser  of  the  premises  on  a  fore- 
closure sale  or  from  a  prior  redemptioner, 
expires  at  the  end  of  a  year  from  the  fore- 
closure sale,  not  at  the  end  of  60  days 
from  a  prior  redemption,  under  Dak.  Comp. 
Laws,  1887,  §  5161,  giving  the  judgment 
debtor  or  a  redemptioner  a  year  from  the 
sale  in  which  to  redeem  from  the  purchaser, 
§  5152,  providing  that  if  a  "redemptioner" 
redeem  any  other  redemptioner  may  re- 
deem from  him  within  60  days  thereafter, 
§  5154,  providing  that  in  every  case  the 
judgment  debtor  shall  have  an  entire  year 
from  the  time  of  the  sale  to  redeem,  and  § 
5150  defining  a  "redemptioner"  as  a  judg- 
ment creditor  or  mortgagee  having  a  lie.i 
subsequent  to  that  under  which  the  property 
was  sold.  Stocker  v.  Puckett,  17  S.  D. 
267,  96  N.  W.  91. 

]iS2.  The  right  to  redeem  property  from 
a  foreclosure  sale,  is  lost  by  a  failure  to 
act  during  the  statutory  period  for  re- 
demption, and  permittine  another  redemp- 
tioner to  receive  a  sheriff's  deed,  to  which 
he  was  entitled.  MacGregor  v.  Pierce,  17 
S.  D.  51.  95  K  W.  281. 

153.  Evidence  that  the  plaintiff's  hus- 
band, who  did  the  deslinor  with  refer»»ir» 
to  the  land  in  suit,  had  signed  a  long  time 
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lease  from  the  defendant,  in  which  the  laud 
was  described  as  the  land  belonging  to  the 
defendant,  and  other  uncontradicted  facts, 
did  not  sustain  the  plaintifTs  contention 
that  the  defendant,  before  the  time  for 
redemption  had  expired,  tiad  extended  the 
time  for  redemption  so  as  to  permit  her 
to  redeem  at  any  time.  Becker  t.  Lough, 
U  N.  D.  81,  103  N.  W.  417. 

e.  Effect. 

154.  A  redemption  by  the  debtor  or 
mortgagor  who  owns  the  land  sold  cancels 
the  sale.  Franklin  v.  Jamison  Wohler,  15 
N.  D.  613,  109  N.  W.  56. 

155.  A  second  mortgagee's  mortgage  is 
extinguished  by  his  redemption  from  the 
first  mortgagee  who  has  foreclosed  his 
mortgage,  where  the  property  is  of  more 
than  sufficient  value  to  satisfy  the  amount 
he  paid  to  redeem  and  the  amount  due  on 
his  security,  under  S.  D.  Rev.  Code  Civ. 
Proc  SS  376  et  seq.  relating  to  redemption 
of  property.  Work  v.  Braun,  19  S.  D.  437, 
103  N.  W.  764. 

156.  A  redemption  from  an  execution  or 
mortgage  sale  by  a  junior  enctunbrancer 
operates  as  an  assignment  or  transfer  of 
the  rights  of  the  purchaser  at  the  sale,  and, 
if  there  is  no  subsequent  redemption  with- 
in the  time  limited  by  law,  the  Hen  under 
which  the  redemption  was  effected  is  ex- 
tinguished, and  the  redemptioner  acquires 
the  title.  Frankin  v.  Jamison  Wohler,  16 
N.  D.  613,  109  N.  W.  66. 

157.  A  redemption  by  a  prior  encum- 
brancer being  effectual  for  all  other  pur- 
poses than  to  cut  off  the  rights  of  other  en- 
cumbrancers to  redeem,  may  be  recognized 
by  tne  other  encumbrancer  in  making  a  re- 
demption without  thereby  estopping  him- 
self to  raise  the  objection  that  it  did  not 
cut  him  off.  Spackman  t.  Gross,  —  1^. 
D.  — ,  126  N.  W.  389. 

158.  In  an  action  to  foreclose  a  commiS' 
sion  mortgage,  it  appeared  that  plaintiff 
procured  a  mortgage  for  defendant  for 
$1,000  for  which  a  note  was  given,  and  as 
a  commission  therefor  defendant  gave  to 
plaintiff  a  second  mortgage  and  two  notes 
of  $100  each,  payable  in  installments,  which 
were  to  draw  interest  at  12  per  cent  per 
annum  after  due.  It  was  provided  in  the 
first  commission  note  that  on  default  of 
any  instalment  the  whole  amount  became 
due  with  interest  thereon  at  12  per  cent. 
The  second  commission  note  provided  that 
it  should  not  be  payable  if  the  mortgage 
and  note  of  $1,000  was  paid  in  five  years 
froin  date,  but  that  if  interest  on  said 
note,  or  any  instalment  due  on  first  com- 
mission note  were  not  paid,  the  second  com- 
mission note  should  be  in  full  force  and 
offe<»t.  Interest  on  the  $1,000  note  was  not 
paid,  and  default  was  made  in  an  instnl- 
ment  of  the  first  commission  note.  Held: 
plaintiff  could  recover  all  the  amount  due 
on  both  commission  notes,  with  interest  at 
12  per  cent  per  annum,  and  the  rieht  there- 
to wis  not  defeated  bv  a  redemption  from 
foreclosure  of  the  $1,000  mortgage  within 


five  years  from  its  date.    Russell  t.  Wright, 
23  b.  D.-338,  121  N.  W.  842. 

159.  A  redemption  by  a  junior  execution 
creditor  from  a  foreclosure  sale  under  a 
first  mortgage,  does  not  operate  to  make 
him  a  successor  in  interest  of  the  judg- 
ment debtor,  and,  therefore,  the  owner  of 
the  premises  subject  to  the  lien  of  a  sec- 
ond mortgage,  but  under  Dak.  Comp.  Laws 
1887,  §  4339 '  which  gives  one  having  an  in- 
ferior lien  the  right  to  redeem  and  be  sub- 
rogated to  the  benefits  of  a  superior  lien 
upon  paying  the  claim  secured  thereby,  be 
is  entitled  U>  continue  as  an  execution  cred- 
itor upon  receiving  the  sheriff's  certificate 
of  sale  under  the  execution,  and  by  redeem- 
ing, to  be  subrogated  to  all  of  the  rights 
of  the  first  mortgagee.  MacGregor  t.  Pierce, 
17  S.  D.  61,  96  if.  W.  281. 


IX  Rescission;  Reformation. 

160.  A  note  and  mortgage  executed  un- 
der a  power  of  attorney  after  such  power 
had  been  revoked  by  the  death  of  the  prin- 
cipal, was  properly  canceled.  Brown  t. 
Skotland,  12  N.  D.  445,  07  N.  W.  643. 

161.  It  is  not  necessary  that  an  instru- 
ment in  form  a  chattel  mortgage,  but  evi- 
dently intended  by  the  parties  as  security 
on  real  property,  should  be  reformed  in  or- 
der to  render  it  enforceable  in  eqait\. 
Standorf  v.  Shockley,  16  N.  D.  73,  11 
L.R.A.(N.S.)  869,  111  N.  W.  622,  14  A.  * 
E.  Ann.  Cas.  1099. 

162.  The  owner  of  real  estate,  having  a 
building  and  loan  contract  with  a  trust 
company,  gave  a  mortgage  to  a  third  per- 
son, defendant  M.,  and  notes,  which  mort- 
gage was  assigned  to  said  trust  company. 
The  owner  of  the  land  conveyed  the  same 
to  plaintiff  subject  to  the  mortgage. 
The  trust  company  paid  most  of  the  notes, 
and  on  default  and  its  dissolution,  the  for- 
mer owner  continued  payment.  The  trust 
company  paid  on  the  notes  more  than  it 
received  on  its  contract  with  the  former 
owner.  In  an  action  by  the  grantee  of  the 
mortgagor  to  quiet  title  on  payment  of 
the  amount  due  on  the  remaining  notes 
held  by  defendant  M.,  the  original  mort- 
gagee, Held:  that  the  grantee  having  pur- 
chased subject  to  the  mortgage,  presump- 
tively the  amount  of  the  mortgage  was  de- 
ducted from  the  purchase  price,  and  the 
trust  company  having  paid  in  excess  of 
the  amount  it  had  received  from  the  mort- 
iragor  was  entitled  to  a  refund  of  such  sunt 
before  the  grantee  was  entitled  to  a  can- 
celation of  the  mortgage,  regardless  of  the 
transaction  between  the  mortgagor  and  the 
trust  company;  and  .the  court  properly 
required  the  payment  of  such  amount  to 
the  clerk  of  the  court  for  the  benefit  of  the 
parties  entitled  thereto,  without  Hptermin- 
ing  who  those  parties  were;  and  'he  title 
♦->  the  notes  was  immaterial.  Geddif  v. 
Northwestern  Trust  Co.  23  S.  D.  631,  122 
N.  W.  587. 
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X.  P0WI38  OF  Tbusteb  ih  Trust  Dkeus. 

1631.  The  powers  of  a  trustee  in  a  trust 
deed  given  to  secure  a  loan,  are  such  as  a 
mortgagee  usually  possesses.  Robeson  v. 
Dunn,  17  S.  D.  310,  96  N.  W.  104. 


XI.  Editobial  Moibs. 

Contract  by  mortgagor,  to  waive  or  re- 
lease equity  of  redemption. 

55  Am.  St.  Rep.  100. 

Waiver  of  junior  lien  by  failure  to  as- 
sert it  on  foreclosure.  68  L.R.A.  323. 
Nature,  Talldltr,  and  effect  KeneraUy. 

Parol  mortgages.        1  Am.  St.  Rep.  236. 

Maxim  "once  a  mortgage  always  a  mort- 
gage." 131  Am.  St.  Rep.  914. 

Continuance  of  mortgage  as  security  for 
change  in  form  of  debt. 

85  Am.  Dec.  467. 

Mortgage  to  secure  future  advances. 
20  Am.  Uec.  658;    116  Am.  St.   Rep.  690. 

Nature  of  mortgagor's  estate  at  common 
law  and  remedies  available  to  him. 

7  Am.  St.  Rep.  31. 

Mortgage  of  property  to  be  subsequently 
acquired.  109  Am.  St.  Rep.  511. 

Mortgage  of  after  acquired  property  on 
property  having  potential  existence  only. 
K    1-    /  -e  1-  46  Am.  Dec.  712. 

What  after-acquired  property  passes  by 
railway  mortgage.      99  Am.  SL  Rep.  252. 

Validity  of  mortgage,  other  than  on  rail- 
road, covering  after  acquired  realty. 

21  L.R.A.(N.S.)   843. 
Description  of  indebtedness  in  mortgiwe. 

49  Am.  St.  Rep.  207. 
Description  of  property  in  mortgage  other 
than  question  of  boundaries. 

137  Am.   St.  Rep.   262. 
Wltst  are  mortKace*. 

What  constitutes  an  equitable  mortgage. 
■4  Am.  St.  Rep.  696. 
Equitable  mortgage  by  deposit  of  title 
deeS.  19  L.R.A.(N.S.)  206. 

Absolute  deed  and  agreement  to  recon- 
yey.  17  Am.  Dec.  300. 

Whether  deed  absolute  on  face,  but  in- 
tended as  mortgage,  conveys  title. 

11  L.R.A.{N.S.)   209. 
Effect  of  failure  to  record  defeasance  as 
against   creditors    of   grantee    in    deed    in- 
tended as  mortgage.       6  L.R-A.(N.8.)  387. 

Priority. 

Claims  taking  precedence  over  mortgages 
of  railways  and  similar  property. 

54  Am.  St.  Rep.  400. 

Priority  of  statutory  preference  of  claim 
for  labor  ov6r  pre-existing  mortgage. 

2  L.R.A.(N.S.)    615. 
Rlglite  and  remedies  of  parties. 

Right  of  mortgagor  in  possession  to 
rents.  27  Am.  St.  Rep.  793. 

Mortgagee  in  possession. 

22  Am.  St.  Rep.  320. 
Duties    and    liabilities   of   mortgagee    in 

possession. 

4  Am.  St.  Rep.  69;  31  Am.  St.  Rep.  180. 


Rights  and  remedies  ol  mortgagee  after 
involuntary  transfer  ot  property .  preventing 
foreclosure  or  suit  for  possession. 

88  Am.  St.  Rep.  350. 

Mortgagee's  right  to  purchase  from  mort- 
gagor. 44  Am.  St.  Rep.  699. 

Mortgagees'  right  of  action  against  third 
persons  for  invasion  of  their  rights. 

109  Am.  St.  Rep.  431. 

Entry  other  than  as  mortgagee  to  en- 
able one  to  hold  as  mortgagee  in  posses- 
sion. 16  L.R.A.(N.S.)    151. 

Right  of  mortgagee  to  maintain  action 
against  mortgagor  for  reimbursement  for 
taxes  paid.  10  L.R.A.(N.S.)  679. 

Power  to  sell,  or  contract  with  reference 
to,  mortgaged  property,  free  from  mort- 
gage. 8  L.R.A.(N.S.)  404. 

Aaanmptlom  of  mortgaKe  debt. 

Personal  liability  of  grantee  to  pay  off 
prior  mortgage.  78  Am.  Dec.  72. 

AsBlsmneBt  of  mortKace. 

Effect  of  assignment  ot  mortgage  with 
consent  of  mortgagor  after  payment  of 
original  debt.  27  L.R.A.(N.S.)    111. 

Rights  of  assignee  of  mortgage  as  against 
subsequent    bona    fide    purchasers    or    en- 
cumbrancers relying  on  apparent  discharge. 
16   L.R.A.(N.8.)    1025. 

Assignee  of  mortgage  as  collateral  se- 
curity, who  forecloses  and  purchases  prop- 
erty, as  trustee  for  assignor. 

7  L.R.A.(N.S.)   1094. 
Satlafaetlon;   dlacharse;   merger;   re- 

vivaL 

Effect  on  lien  of  mortgage,  of  sale  there- 
under. 68  Am.  Dec.  569. 

Effect  of  tender  before  maturity  to  dis- 
charge lien  of  mortgage. 

23  L.R.A.(N.8.)   403. 

Voluntary  conveyance  in  which  dower 
not  released,  in  satisfaction  of  mortgage 
releasing  dower.  31  L.R.A.(N.S.)    323. 

Tender  after  maturity  but  before  fore, 
closure  as  discharging  mortgage  lien. 

28  L.R.A.(N.S.)    998. 

Effect  upon  lien  of  mortgage  securing 
negotiable  instruments  assigned  before  ma- 
turity, of  payment  to  payee,  without  knowl- 
edge of  assignment.     29  L.R.A.(N.S.)    577. 

Effect  upon  mortgage  lien  of  entry  of 
judgment  upon  debt  secured. 

24  L.R.A.(N.8.)  1095. 

Equitable  mortgage:  keeping  alive  after 
payment.  1  L.R.A.(N.S.)   406. 

Revival  of  mortgage  satisfied  by  mistake. 
5  Am.  St.  Rep.  703. 

Reinstatement  of  mortgage  released  or 
discharged  by  mistake. 

26  L.R.A.(N.S.)   816. 

Subrogation. 

Right  of  assignee  of  equity  of  redemption 
procuring  discharge  of  mortgage,  to  sub- 
rogation or  revival  as  against  junior  lien. 
16  L.R.A.(N.S.)  470. 

Enforcement. 

Effect  of  foreclosure  of  junior  mortgaa>e. 
80  Am.  Dec.  714. 
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Litigation  of  paramount  titles  in  suit 
to  foreclose  mortgage. 

68  Am.  St.  Rep.  354. 

Right  of  mortgagee,  etc.,  to  maintain  ac- 
tion at  law  on  the  debt. 

73  Am.  St.  Rep.  559. 

Prevention  of  foreclosure  of  real  estate 
mortgage  for  default  in  interest  or  taxes 
by  payment  before  commencement. 

22  L.R.A.(N.S.)   360. 

Right  of  junior  mortgagee  as  to  surplus 
upon  foreclosure  under  senior  mortgage,  to 
which  he  was  not  party. 

20  L.R.A.(N.S.)    47. 

Right  to  foreclose  deed  intended  as  secur- 
ity for  debt  as  an  equitable  mortgage. 

22  L.R.A.(N.8.)   572. 

Power  of  equity  where  mortgage  does  not 
convey  title,  to  impound  rents  and  profits 
pending  foreclosure.     7  L.R.A.(X.S.)    1001. 

Effect  of  foreclosure  by  taking  posses- 
sion before  all  of  mortgage  debt  due. 

3  L.R.A.(N.S.)    343. 

Right  of  assignee  of  mortgage  to  enforce 
option  to  declare  entire  mortgage  due  for 
default.  15    L.R.A.(N.S.)    590. 

Sufficiency  of  description  in  judgment  on 
foreclosure.  5  Am.  St.  Kep.  459. 

Deficiency  decree  on  foreclosure  of  vend- 
or's lien.  13  L.R.A.(N.S.)    874. 

Sales  under  powers  in  mortgages  and 
trust  deeds.  92  Am.  St.  Rep.  674. 

Power  of  sale  in  mortgage  or  deed  of 
trust  as  conferring  an  interest  preventing 
its  revocation  by  death  of  mortgagor. 

70   L.R.A.    135. 

Necessity  of  reasonable  price  on  mortgage 
sales  under  powers.    103  Am.  St.  Rep.  51. 

Sale  en  masse  by  sheriff  directed  to  sell 

parcels   separately   mortgaged,    separately. 

16  L.R.A.(N.S.)   649. 

Right  to  rents  or  income  after  foreclosure 
decree  and  before  purchaser's  title  perfect- 
ed. 1  L.R.A.(N.S.)   1079. 

Right  of  purchaser  of  equity  to  cut  out 
second  mortgage  by  purchasing  under  fore- 
closure of  first.  8  L.R.A.(N.S.)  491. 

Whether  water  right  used  in  connection 
with  land  mortgaged  prior  to  its  acquire- 
ment passes  on  foreclosure. 

16  L.R.A.(N.S.)   369. 
Redemption. 

Constitutionality  of  "redemption  law" 
and  its  application.      49  Am.  St.  Rep.  276. 

Right  of  purchaser  or  mortgagee  of  prop- 
erty during  redemption  period  to  redeem 
from  foreclosure.  29  L.R.A.(N.S.)   508. 

Dower  as  basis  of  redemption  from  mort- 
gage after  husband's  death. 

4  L.R.A.(N.S.)   1039. 

Inchoate  right  of  dower  as  basis  of  right 
to  redeem  from  mortgage. 

3  L.R.A.(N.S.)   1068. 

Time  within  which  mortgagor  may  re- 
deem. 24  Am.  St.  Rep.  777. 


♦  ■» 


MOBTOAOEi:  nr  possession. 

Remedy  of  mortgagor  against,  see  Mortgage, 

34. 
Who  is,  see  Mortgage,  116. 


MOBTVABT  TABUEV. 

See  Life  Tables. 
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MOTIONS  AND  ORDERS. 

Raising  irregularities  in  certificate  to jadg> 
ment  roll  by,  see  Appeal  and  Error, 
173. 

Review  of  discretion  as  to  allowance  of  mo- 
tion costs,  see  Appeal  and  Error,  595. 

How  incorporated  in  the  record  on  appeal, 
see  Appeal  and  Error,  IV.  f. 

Raising  question  in  trial  court  by  motion, 
see  Appeal  and  Error,  V.  d. 

Preliminary  motions  and  orders  in  appel- 
late court,  see  Appeal  and  Error,  VI. 

Reversible  error  as  to,  see  Appeal  and  Er- 
ror, VII.  X,  9. 

For  continuance,  see  Continuance. 

By  executor  in  individual  capacity  to  have 
sale  of  his  individual  property  set  aside, 
see  Executor  and  Administrator,  11. 

To  set  aside  indictment,  see  Indictment, 
etc.,  86,  90. 

Notice  of  motion  for  dissolution  of  injunc- 
tion, see  Injunction,  79. 

Direction  of  judgment  notwithstanding  ver- 
dict on  rehearing  of  motion  for  direc- 
tion of  verdict,  see  Judgment,  41. 

Entry  of  judgment  on,  see  Judgment,  58. 

To  set  aside  satisfaction  of  judgment,  see 
Judgment,  142. 

For  relief  from  judgment,  see  Judsment, 
218,   222.  6        - 

For  judgment  notwithstanding  verdict,  see 
Judgment,  I.  c,  6. 

Second  motion  for  relief  from  judgment, 
see  Judgment,  VI.  g. 

To  dismiss  appeal  from  justice's  judgment, 
notice  of,  see  Justice  of  the  Peace,  47. 

Motions  for  new  trial  generally,  see  New 
Trial. 

For  new  trial,  effect  of  judge's  absence  on 
return  day,  see  New  Trial,  75. 

To  make  pleading  more  certain,  see  Plead- 
ing, IL  c. 

For  bill  of  particulars,  see  Pleading,  11.  p. 

To  strike  out  evidence,  see  Trial,  III.  h,  4. 

For  direction  of  verdict,  see  Trial,  V. 

1.  On  a  motion  to  dismiss  a  levy  tuder 
execution  on  personalty,  on  the  grounds 
that  the  property  was  in  its  nature  fix- 
tures, the  court  would  not  settle  such  dis- 
puted facts  where  the  question  was  raised 
on  afiidavits,  the  remedy  being  by  action. 
Cable  V.  Magpie  Gold  Min.  Co.  22  S.  D. 
566,  119  N.  W.  174. 

Notloe  of  motion;  order  to,sKoir  eavae. 
Of  motion   for   new   trial,   see  New   Trial, 
VII.  c. 

2.  An  order  of  court  is  not  made  with- 
out notice,  when  it  is  expressly  based  on 
the  terms  and  conditions  of  a  former  order, 
stating  that  when  certain  conditions  have 
been  complied  with  an  order  will  be  made 
without  further  notice.  State  ex  rel.  Hef- 
fron  V.  nieth,  —  N.  D.  — ,  127  N.  W. 
1043. 
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3.  An  order  to  show  cause  may  be  grant- 
ed for  the  purpose  of  bringing  a  motion 
before  the  court  more  speedily  than  it 
could  be  done  by  the  ordinary  notice.  Gil- 
breath  V.  Teufel,  15  N.  D.  152,  107  N.  W. 
49. 

4.  On  application  for  order  to  show  cause, 
the  propriety  of  dispensine  with  the  usual 
notice  must  be  determined  on  applicants 
ex  parte  showing.  Gilbreath  v.  Teufel,  16 
N.  D.  152,  107  N.  W.  49. 

6.  When  a  motion  is  brought  before  tne 
court  by  an  order  to  show  cause,  and  the 
opposing  party  appears,  and  opposes  the 
motion  on  the  merits  without  making  any 
claim  that  he  has  not  had  sufficient  time 
to  prepare  for  the  hearing,  it  is  improper 
to  deny  the  motion  on  the  ground  that  the 
order  to  thow  cause  was  improvidently 
issued.  Gilbreath  v.  Teufel,  15  N.  D.  152, 
107  N.  W.  49. 
Court  or  ohambera  order. 

6.  An  order  made  by  the  judge  of  the 
circuit  in  which  the  action  is  pending, 
while  holding  court  in  another  circuit,  will 
be  considered  as  one  made  at  chambers, 
and  therefore  not  appealable,  under  Dak. 
Comp.  Laws,  1887,  §  5236,  although  it  pur- 
ports to  be  made  by  the  court,  as  under 
§  4828  all  court  orders  must  be  made  with- 
in the  circuit  in  which  the  action  is  pend- 
ing, but  orders  may  be  made  at  chambers 
anywhere  within  the  state.  Custer  County 
Bank  v.  W.  H.  Walling  Mercantile  Co. 
16  S.  D.  679,  94  N.  W.  582. 


M1TI.TIFAItI01TSKES8. 

In  Pleading,  see  Pleading,  II.  o. 

•-•-• 

MTTIiTIFUCnT  OF  SUITS. 

Evidence  of,  as  ground  for  injunction,  see 
Injunction,  3.  33. 


-♦»» 


MonvE. 

Evidence  as  to,  see  Evidence,  X.  e,  4. 

For  libelous  publication,  see  Libel  and  Slan- 
der, 15.  ^       ., 

Of  one  sending  obscene  matter  through  mail, 
see  Post  Office,  4. 

Instruction  as  to,  on  prosecution  for  em- 
bezzlement,  see  Trial,  338. 

Editorial  motes. 

Effect  of -bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

82   L.R.A.   673. 

Basis  of  distinction  between  absolute  and 
qualified  rights  as  affecting  right  to  in- 
quire into  motive.      29  L.R.A.(N.S.)   869. 

«-•-» 


KOTOBCYCIiES. 


-♦«» 


XUiriCIPAL  BOHDS. 


See  Bonds,  II. 


Editorial  moto. 

Motorcycle  as  within   statute  regulating 
motor  vehicles.  21  L.R.A.(N.S.)    41. 


MOVUTO  BxniJ>iiro. 

In  highway,  see  Highways. 

Right  to  use  street  for,  see  Highways,  16. 


MXmiCIFAI.  COBPOBATIOMS. 

I.  In  Gbnebai.. 
n.  Exclusion  of  Tebbttoby;    Sepaba- 

TION. 

m.  Chaeteb  Powers  of  MtmionPAi,  Cob- 

POBATION  GeNEBALLY. 

IV.  PowEBS  OF  City  Council  Generally. 
V.  Resolutions;    By-Laws;    Ordinan- 
ces. 
VI.  Contracts  Generally. 
VII.  Construction  of  City  Works. 
VIII.  Borrowing;  Indebtedness  and  Evi- 
dence Thereof. 

a.  Constitutional  Limit. 

b.  Reimhursement  of  City  for  Ad- 

vances. 

c.  Validity;  Defenses. 

d.  Payment  of  Indebtedness. 

e.  Diversion  of  Funds. 
IX.  Liability  fob  Damages. 

X.  Collection  of  Claims  Against. 
XI.  Editorial  Notes. 

Necessity  of  undertaking  on  appeal  by,  see 
Appeal  and  Error,  80. 

As  to  county,  see  Counties. 

Estoppel  of,  see  Estoppel,  17,  26. 

Judicial  notice  of  incorporation  of  cities 
in  other  states,  see  Evidence,  15. 

As  to  fire  department,  see  Fire  Department. 

Liability  over  to,  of  person  whose  negli- 
gence in  highway  causes  injury,  see 
Highways,  22-24. 

License  from,  see  License,  II. 

Applicability  of  doctrine  of  laches  against, 
see  Limitation  of  Actions,  18. 

Mandamus  to  compel  review  of  determina- 
tion as  to  sufficiency  of  evidence  of 
incorporation,  see  Mandamus,  17. 

Mandamus  to  compel  vacation  of  judgment 
declarine  attemnted  incorporation  void, 
see  Mandamus,  18. 

Mandamus  to  officers,  see  Mandamus,  I.  c. 

Sufficiency  of  general  denial  in  action  on 
city  warrants,  see  Pleading,  281. 

Public  improvements  by,  generally,  see  Pub- 
lic   Improvements. 

Exemption  of  property  of,  from  liability 
for  public  improvement,  see  Public 
Improvements,  15. 

As  to  taxes,  generally,  see  Taxes. 

As  to  township,  see  Towns. 
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Trust  under  which  county  holds  money  rea- 
lized from  city  taxes,  see  Trusts,  2. 
See  also  supra,  1. 


L  In  Gerebai, 

1.  The  existence  and  authority  of  a  mu- 
nicipal co/por^ation  acting  under  color  of 
law  cannot  be  questioned  collaterally  by 
private  suitors.  Ward  v.  Qradin,  16  N.  D. 
649,  109  N.  W.  57. 

2.  N.  D.  Laws  190S,  chapter  62,  page  91, 
relating  to  the  organization  and  govern- 
ment of  cities,  is  a  revision  and  amend- 
ment of  the  general  law  on  that  subject, 
and  it  became  operative  upon  all  cities  pre- 
viously organized  under  the  general  law, 
without  any  action  by  such  cities.  State 
ex  rel.  Mitchell  v.  Mayo,  15  N.  D.  327,  108 
N.  W.  36. 

3.  Under  the  provisions  of  S.  D.  Sess. 
Laws  1007,  chap.  6,  legalizing  the  incor- 
poration of  towns  where  certain  defects 
occurred  in  the  procedure  of  incorporation, 
before  a  court  would  be  authorized  to  de- 
clare that  any  particular  town  became  a 
lawful  municipal  corporation  by  operation 
of  said  statute,  some  showing  by  way  of 
evidence  must  be  made,  clearly  indicating 
that  such  town  was  within  the  purview  of 
such  curative  act.  Vilas  v.  Circuit  Ct.  — 
S.  D.  — ,  123  N.  W.  841. 


II.  ExcLvsioN  or  Tebbitobt;  Sefakation. 

statute  conferring  legislative  powers  upon 

courts  as  to,  see  Constitutional  Law, 

20. 
Jurisdiction  of  proceeding  for,  see  Courts 

16,  17. 
Estoppel  of  municipality  as  to,  see  Estoppel, 

26. 

4.  The  provisions  of  S.  D.  Pol.  Code, 
§  1509,  relating  to  the  disconnection  and 
exclusion  of  land  from  "any  incorporated 
city"  on  petition  of  the  owners,  applies  to 
a  city  operating  under  a  special  charter. 
Coughran  v.  Huron,  17  S.  D.  271,  96  N.  W. 
!>2. 

5.  The  decision  of  the  common  council 
denying  the  petition  of  the  inhabitants  of 
a  portion  of  the  city  for  the  exclusion  of 
such  portion  from  the  city,  should  not  be 
overruled  unless  it  is  clearly  shown  that 
no  injustice  would  be  done  to  the  remain- 
ing portion  of  the  city.  Qualey  v.  Brook- 
ings, 18  S.  D.  581,  101  N.  W.  713. 

6.  A  portion  of  the  territory  of  a  city 
will  not  be  excluded  therefrom  on  the  pe- 
tition of  the  inhabitants  of  such  portion, 
where  it  appears  that  the  city  is  growing 
rapidly,  that  it  has  an  important  public 
institution  within  its  limits,  that  the  sup- 
ply for  its  water  system,  its  sewer  outlet, 
and  its  cemeteries  are  in  said  portion, 
that  such  portion  is  needed  for  the  present 
und  prospective  uses  of  the  city,  and  that 


the  only  apparent  benefit  to  be  derived  by 
the  petitioners  from  such  exclusion  would 
be  a  lessening  of  the  burden  of  taxation. 
Qualey  v.  Brookings,  18  S.  D.  581,  101  N. 
W.  713. 

7.  A  petition  to  disconnect  and  exclude 
a  certain  quarter  section  of  land  from  the 
limits  of  defendant  city  which  affirmatively 
shows  that  no  legal  voter  resides  thereos 
and  that  the  petitioner  is  the  sole  own- 
er, is  sufficient,  under  S.  D.  Pol.  Code,  §  1509, 
which  provides  that  on  petition  in  writing 
signed  by  not  less  than  three-fourths  of  the 
legal  voters  and  by  owners' of  not  less  than 
three-fourths  in  value  of  the  property  in 
any  territory  in  any  incorporated  city  or 
town,  and  being  upon  the  border  and  within 
the  limits  thereof,  the  city  may  disconnect 
and  exclude  such  territory  from  such  city. 
Coughran  v.  Huron,  17  S.  D.  271,  96  N.  W. 
92. 


III.  Charter;  Powers  of  Municipai.  Cob- 
poBATioN  Generally. 

Delegation  to  city  council  of  power  to  issue 
bonds,  see  Bonds,  11,  12. 

Police  power  to  levy  on  dogs,  see  Constitu- 
tional Law,  83. 

Rights  and  powers  as  to  highways,  gener- 
ally, see  Highways. 

Power  to  impose  conditions  on  giving  con- 
sent to  construction  of  telephone  line. 
see  Telephones,  3-7. 

Power  of  township,  see  Towns,  II. 

See  also  infra,  44,  46. 

8.  Cities  have  only  the  following  powers: 
(a)  Those  granted  in  express  words,  (b) 
Those  necessarily  implied  or  incident  to  the 
powers  expressly  granted,  (c)  Those  es- 
sential to  the  declared  objects  and  purposes 
of  the  corporation — not  simply  convenient, 
but  indispensable.  Stern  v.  Fargo,  18  N. 
D.  289,  26  L.R.A.(N.S.)  665,  122  N.  W.  403. 

9.  Doubtful  claims  of  power,  or  donbt 
or  ambiguity  in  the  terma  used  by  the  legis- 
lature, are  resolved  against  a  municipal 
corporation.  Stern  v.  Fargo,  18  N.  D.  2(S9, 
26  L.R.A.(N.S.)    665,  122  N.  W.  403. 

10.  The  incidental  and  indirect  benefits 
which  accrue  to  the  inhabitants  of  a  city 
from  the  development  of  its  commercial 
interests  will  not  sustain  an  exercise  of  the 
power  of  taxation.  Manning  v.  Devils  Lake, 
13  N.  D.  47,  65  L.R.A.  187,  112  Am.  St. 
Rep.  652,  99  N.  W.  61. 

11.  A  municipal  corporation  having  au- 
thority to  declare  what  shall  constitute  • 
nuisance,  and  abate  the  same,  may  prevent 
the  maintenance  of  ordinary  railway  cattle 
vards  in  its  residence  district.  Colton  v. 
South  Dakota  Central  Land  Co.  —  S.  D.  — , 
>8  L.R.A.(X.S.)  122,  126  N.  W.  507. 
Constrvotlon    of   bridge    ontaide    etty 

limits. 

12.  The  taxing  power  of  a  city  cannot 
be  lawfully  invoked  by  it  to  raise  funds 
to  construct  a  bridge  which  is  not  located 
upon   a  street  or  highway  having  a   legal 
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t'xistence.  Manning  v.  Devils  Lake,  13  N. 
D.  47,  65  L.R.A.  187,  112  Am.  St.  Rep.  652. 
!)t)  K.  W.  61. 

13.  Ihe  construction  and  maintenance  of 
n,  bridge  outside  of  the  territorial  boundaries 
uf  a  city,  the  purpose  of  which  is  not  to 
iiervc  the  convenience  of  its  inhabitants, 
but  the  convenience  of  the  inhabitants  of 
an  outlying  district,  and  to  promote  the 
business  and  commercial  interests  of  the 
city  by  increasing  the  trade  of  its  business 
men,  is  not  such  a  corporate  purpose  as  will 
sustain  the  exercise  of  the  power  of  taxa- 
tion. Manning  v.  Devils  Lake,  13  N.  D. 
47,  65  L.R.A.  187,  112  Am.  St.  Rep.  652, 
09  N.  W.  51. 

[Cited  in  note  in  113  Am.  St.  Rep.  1060, 

on  city's  right  to  do  business  outside 

its  boundaries.] 


IV.  PowEBS  or  City  CotTNcn.  Genbballt. 

Legislative  powers  of  council,  see  infra,  V. 

Delegation  of  powers  to  council,  see  Bonds, 
11,  12,  Constitutional  Law,  10,  11. 

Conclusiveness  of  decision  of  council  as  to 
necessity  for  extending  street  across 
railroad  track,  see  Courts,  6. 

Power  to  refuse  liquor  license,  see  Intoxi- 
cating Liquors,  18. 

14.  That  the  powers  conferred  by  N.  Dak. 
Laws  1905,  chap.  143,  p.  256,  upon  mu- 
nicipal boards  of  park  commissioners  ap- 
pointed by  city  councils  under  the  authori- 
ty of  that  act,  are  the  same  as  those  con- 
ferred upon  the  city  council  by  former  laws, 
does  not  render  the  act  invalid  as  author- 
izing the  exercise  by  two  corporations  of 
the  same  powers  coextensively  over  the 
same  territory,  since  the  act  of  1905  by 
implication   repealed   prior   laws.     Vallelly 

V.  Park   Comrs.    16   N.    D.   25,   15   L.R.A. 
(N.S.)  61,  111  N.  W.  615.  ^ 


V.   RESOLtmoHS;    By-Laws;    Obmnances. 

Enforcement  in  name  of  village,  see  Action 

or  Suit,  59. 
Resolution    for    bond    issue    election,    see 

Bonds,    14,   22,   23,   30. 
Ordinances  as  to  fire  limits,  see  Buildings. 
Interference  with  vested  rights  by  passage 

of  ordinance,  see  Constitutional  Law,  6. 
Mode   of  proving   ordinance,   see   Evidence, 

244. 
Admissibility  of  ordinance  in  evidence,  see 

Evidence,  IV.  b. 
f  Resolution   for  opening   streets,   see   High- 
ways, 8. 
iJrdinances  regulating  intoxicating  liquors, 

ses  Intoxicating  Liquors,  I. 
Matters  ns  to  license,  sec  License.  IT. 
Resolution    for    public    improvements,    see 

Public  Improvements,  I. 
Ordinance    for    construction    of    telephone 

line,  see  Telephones,  1,  2. 


15.  Where  three  petitions  were  presented 
calling  for  the  submission  of  a  resolution 
to  the  voters  of  a  city,  and  only  one  of 
such  three  petitions  was  verified  bythe  five 
voters  required  by  S.  D.  Pol.  Code,  §§  1214- 
1228,  the  petitions  were  not  sufficient  though 
they  had  been  attached  to  each  other  with 
the  verified  one  last.  Sioux  Falls  Electric 
Light  &  P.  Co.  V.  Sioux  Falls,  21  S.  D. 
18,   108  N.  W.  488. 

16.  A  city  council  has  no  power  under 
S.  D.  Rev.  Pol.  Code,  §S  1214-1228,  to  sub- 
mit to  the  voters  of  the  city  a  resolution  au- 
thorizing the  council  to  enter  into  a  contract 
for  the  lighting  of  the  city  streets,  since 
the  only  power  to  submit  the  resolution  or 
ordinance  is  vested  in  the  county  auditor 
under  the  above  sections.  Sioux  Falls 
Electric  Light  &  P.  Co.  v.  Siou.T  Falls,  21 
S.  D.  18,  108  N.  W.  488. 
Emaotment. 

17.  Where  a  resolution  was  adopted  as 
shown  by  the  records  of  a  city  council  show- 
ing that  a  contract  for  the  construction  of  a 
municipal  sewer  had  been  increased  by  $1,- 
000,  the  contract  for  the  construction  of 
such  sewer  was  not  void  because  the  records 
of  the  council  did  not  show  a  yea  and  nay 
vote  as  required  by  statute,  where  the  record 
did  show  that  five  members,  naming  them, 
were  present  and  all  voted  aye.  Milbank  v. 
Western  Surety  Co.  21  S.  D.  261,  111  N. 
W.  56L 

18.  Where  the  record  discloses  that  a 
city  has  eight  members  of  the  council,  an 
entry  by  the  city  auditor  in  the  minutes 
of  the  proceedings  of  the  counuil  relating 
to  the  passage  of  a  resolution  declaring  the 
necessity  for  public  improvements,  that  the 
roll  was  called  and  that  eight  members 
voted  in  favor  of  the  resolution  and  that 
the  entire  council  was  present  and  voting, 
was  equivalent  to  stating  that  eight  mem- 
bers voted  yea,  and  is  a  compliance  with 
S.  D.  Rev.  Pol.  Code,  §  1209,  requiring  a 
yea  and  nay  vote  on  such  resolutions.  Whit- 
taker  V.  Deadwood,  23  S.  D.  538,  122  N. 
W.  590. 

Veto. 

19.  Under  N.  D.  Rev.  Codes  1905,  §  2658, 
which  provides  that  the  mayor  "shall  have 
power  to  sign  or  veto  any  ordinance  or  reso- 
lution passed  by  the  council,"  a  resolution 
passed  liy  the  city  council  prescribing  that 
certain  streets  and  avenues  shall  be  repaved 
in  a  certain  designated  manner  is  of  a 
legislative  character  and  <>ubject  to  veto  by 
the  mayor.  State  ex  rel.  Kettle  River 
Quarries  Co.  v.  Duis,  17  N.  D.  319,  116  N. 
W.  751. 

Estoppel   to    deny    validity    of. 

20.  Where  a  city  council  passes  an  or- 
dinance granting  permission  to  a  telephone 
company  to  construct  a  line  into  the  city 
and  the  telephone  company  acting  on  such 
permission  constructs  such  line  the  city  is 
estopped  to  contest  the  validity  of  such 
ordinance  which  was  adopted  under  le!?is- 
lative  authority.  Missouri  River  Telepli. 
Co.  V.  Mitchell,'22  S.  D.  191.  116  N.  W.  07. 

21.  A  city  is  estopped  to  deny  the  valid- 
ity of  an  ordinance  granting  permission  to 
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a  telephone  company  to  construct  a  line  in- 
to the  city,  on  the  grounds  of  an  irregula- 
rity in  the  holding  of  the  special  meeting  of 
the  city  council  at  which  it  was  passed,  in 
that  members  of  the  council  were  not  prop- 
erly notified,  where  such  ordinance  was 
adopted  at  the  next  regular  meeting  of  the 
council,  all  the  aldermen  being  present  and 
certified  to  by  the  mayor  as  being  legally 
adopted,  and  the  telephone  company  waa 
directed  where  to  erect  its  poles  and  the 
company  upon  faith  of  the  vaHdity  of 
the  ordinance  constructed  ita  line.  Missouri 
River  Teleph.  Co.  v.  Mitchell,  22  S.  D.  191, 
111  N.  W.  67. 
Amendment  or  repeal. 

22.  A  repeal  of  an  ordinance  by  impli- 
cation is  not  favored.  Mitchell  v.  Dakota 
Cent.  Teleph.  Co.  —  S.  D.  — ,  127  N.  W.  682. 

23.  An  ordinance  of  a  municipality  can 
only  be  repealed  or  changed  by  an  ordinance 
and  not  by  resolution.  Mitchell  v.  Dakota 
Cent.  Teleph.  Co.  —  S.  D.  — ,  127  N.  W. 
682. 

24.  An  ordinance  granting  a  franchise  to 
a  telephone  company  upon  condition  that 
it  pay  a  certain  percentage  of  its  gross 
earnings  above  a  fixed  amount  to  the  city  is 
not  repealed  by  a  subsequent  resolution 
granting  said  telephone  company  right  to 
construct  and  maintain  through  and  under 
the  streets  and  public  grounds  of  said 
city  all  conduits,  manholes  and  cables  prop- 
er and  necessary  for  supplying  to  the  citi- 
zens of  said  city  and  the  public  in  general 
communication  by  telephone.  Mitchell  v. 
Dakote  Cent.  Teleph.  Co.  —  S.  D.  — ,  127 
N.  W.  582. 

25.  An  ordinance  granting  a  franchise 
to  a  telephone  company  to  install  and  con- 
duct a  local  telephone  system,  upon  con- 
dition that  company  pay  a  designated  per- 
centage of  its  gross  earnings  above  a  certain 
amount,  was  not  repealed  by  a  later  ordi- 
nance granting  a  franchise  to  carry  on  a 
long  distance  telephone  system,  upon  certain 
conditions,  but  not  requiring  the  payment 
of  a  certain  percentage  of  its  gross  earn- 
ings. Mitchell  V.  Dakota  Cent.  Teleph.  Co. 
—  S.  D.  — ,  127  N.  W.  682. 


VI.    CONTBACTS    GeNEBAIXT. 

Resolution  for  submitting  to  voters  question 
as  to,  see  supra,  16. 

Liability  of  surety  on  bond  of  contractor 
who  abandons  contract,  see  Bonds,  2-4. 

Sufficiency  of  allegations  as  to,  see  Plead- 
ing, 175. 

See  also  infra,  43. 

26.  A  city  has  the  power  by  express  con- 
tract to  renounce  its  authority  to  construct 
and  maintain  waterworks  itself  during  the 
time  which  it  would  be  proper  and  lawful 
to  grant  the  privilege  to  a  third  partv. 
Farmers'  Loan  &  T.  Co.  v.  Sioux  Falls,  131 
Fed.   890. 

27.  The  validity  of  a  contract  of  a  mu- 
nicipal corporation,  which  can  be  performed 


only  by  a  resort  to  taxation,  depends  upon 
the  power  of  such  corporation  to  levy  and 
collect  a  tax  for  that  purpose.  Manning  v. 
Devils  Lake,  13  N.  D.  47,  66  L.RJL  187, 
112  Am.  St  Rep.  662,  99  N.  W.  61. 

28.  Where  after  a  contract  was  let  for 
the  construction  of  a  municipal  sewer,  ttie 
contractor  appeared  before  the  council  and 
showed  that  he  had  made  a  mistake  of  a. 
$1,000  in  estimating  the  cost,  and  the  coun- 
cil allowed  him  to  add  such  $1,000,  it  did 
not  render  the  contract  void,  if  the  next 
lowest  bid  was  $700  higher  than  the  one  in 
question  with  the  $1,000  added.  Milbank  v. 
Western  Surety  Co.  21  S.  D.  281,  111  N. 
W.  561. 

Implied  oontraeti. 

See  also,  infra,  36. 

29.  Municipal  corporations  may  be  Iiabl» 
upon  implied  contracts  if  express  contracts 
would  be  within  the  powers  of  the  munici- 
pality delegated  to  it,  and  the  city  has 
ratified  the  act  of  its  officers.  Wilson  v. 
Mitchell,  17  S.  D.  515,  65  L.R.A.  158,  10* 
Am.  St.  Rep.  784,  97  N.  W.  741. 

fCited  in  note  in  27  L.R.A.(N.S.)  1125, 
on  liability  of  municipality  upon  im- 
plied contract  for  labor  or  services.] 

30.  The  grant  of  a  franchise  by  a  munici- 
pal corporation  to  a  water  company  to 
furnish  water  does  not,  of  itself,  raise  an 
implied  contract  that  the  city  will  never 
do  any  act  by  which  the  value  of  a  fran- 
chise granted  may  in  the  future  be  reduced. 
Sioux  Falls  v.  Farmers'  Loan  &  T.  Co.  6» 
C.  C.  A.  373,  136  Fed.  721,  affirming  on  this 
point  131  Fed.  890. 

31.  A  city  is  not  liable  upon  an  implied 
contract  to  pay  the  reasonable  value  of  pro- 
fessional services  rendered  by  an  attorney 
other  than  the  city  attorney  in  advisinj^ 
the  mayor  and  aldermen,  where  his  em- 
ployment has  no|t  been  authorized  or  rati- 

ied  by  yea  and  nay  vote  of  the  common 
council.  Bosard  v.  Grand  Forks,  13  N.  D» 
587,  102  N.  W.  164. 

[Cited  in  note  in  27  L.R.A.(N.S.)  1129, 
on  liability  of  municipality  upon  im- 
plied contract  for  labor  or  services.] 

Ratification. 

Of   void   contract   by   town   supervisor  for 
repair  of  highway,  see  Contracts,  130. 
See  also  supra,  29. 

32.  A  municipal  corporation  cannot  rat- 
ify the  act  of  the  superintendent  of  its 
waterworks  system  in  entering  upon  private 
property  and  connecting  a  well  there  lo- 
cated with  the  city  water  mains  without, 
consent  of  its  owner,  so  as  to  become  lia- 
ble for  the  water  taken  from  the  well; 
since,  having  no  authority  to  make  such 
entry  itself,  it  could  not  ratify  the  act  when 
performed  bv  its  agent.  Wilson  v.  Mitchell, 
17  S.  D.  615,  65  L.R.A.  168,  106  Am.  St- 
Rep.  784,  97  N.  W.  741. 

33.  Payment  by  a  municipal  corporation 
of  the  bill  of  the  city  plumber  for  connect- 
ing, by  direction  of  the  superintendent  of 
waterworks,  the  city  water  mains  with 
a  well  which  was  in  fact  on  private  prop- 
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*rty,  but  which  was  not  known  to  be  so, 
by  either  the  superintendent  or  any  of  the 
city  officers,  does  not  constitute  a  ratifica- 
tion of  the  act,  so  as  to  render  the  city  lia- 
ble to  pay  for  water  taken  from  the  well. 
Wilson  V.  Mitchell,  17  S.  D.  616,  65  L.ILA. 
168,  106  Am.  St  Rep.  784,  87  N.  W.  741. 


Vn.  CoHSTBUCnON  OF  CiTT  WOBKS. 

Power  to  renounce  authority  to  construct, 
see  supra,  26. 

Federal  court  following  decision  of  state 
court  as  to,  see  Courts,  83-85. 

City's  absolute  title  to  land  granted  for  city 
hall  purposes,  see  Deeds,  29. 

Estoppel  to  construct  waterworks  by  pre- 
vious grant  of  exclusive  privilege  to 
water   company,   see   Estoppel,    17. 

Injunction  against  construction  of  water- 
works plant  by  city,  see  Injunction,  23, 
24,  67. 

Injunction  against  incurring  indebtedness 
in  connection  with  electric  light  plant, 
see  Injunction,  39. 

Power  to  tax  property  of  existing  water 
company,  see  Taxes,  2. 

34.  The  grant  of  the  privilege  by  a  city 
to  lay  water  pipes  beneath  the  surface  of 
the  city  streets  for  public  use  does  not  im- 
ply that  the  city  will  not  itself  construct 
and  maintain  a  rival  waterworks  system. 
Farmers'  Loan  k  T.  Co.  v.  Sioux  Falls,  131 
Fed.  890. 

35.  The  grant  by  a  city  of  the  "exclusive 
privilege"  of  supplying  the  city  with  water 
for  twenty  years  does  not  raise  the  im- 
plication that  the  city  thereby  renounces 
its  power  to  construct  waterworks  itself 
at  the  close  of  such  period.  Farmers'  Loan 
&  T.  Co.  ▼.  Sioux  Falls,  69  C.  C.  A.  373, 
136  Fed.  721,  affirming  on  this  point,  131 
Fed.  890. 


Vm.   BOBBOWINO;    INDEBTEDWESS   ASD   EVI- 
DENCE THEBEOr.  Y 

Municipal  bonds,  see  Bonds,  IL 

a.   Cotutitutional  Limit. 

Burden  of  proof  as  to  city  warrants,  see 
Evidence,  190. 

As  affecting  validity  of  bonds,  see  Bonds, 
28-30. 

Right  of  tax  payer  'to  maintain  action  to 
prevent  city  incurring  indebtedness  be- 
yond, see  Injunction,  38,  39. 

Limit  of  indebtedness  of  school  district,  see 
Schools,  IV.  d. 

Limitation  of  state  indebtedness  for  normal 
schools,  see  State,  3,  4. 

36.  Under  8.  D.  Const,  art.  13,  §  4, 
limiting  the  bonded  indebtedness  of  cities, 
unless  authorized  by  a  vote  in  favor  there- 
of by  a  majority  of  the  voters  of  the  city," 


a  vote  of  a  majority  of  all  the  voters  of 
the  city  must  be  cast  in  favor  of  an  in- 
crease of  the  indebtedness;  so  that  where 
833  votes  were  cost  in  favor  of  such  an 
increase  the  proposition  did  not  carry, 
where  there  were  over  1,700  voters  in  the 
city.  Williamson  v.  Aldrich,  21  S.  D.  13, 
108  N.  W.  1063. 

37.  Authority  to  incur  indebtedness  not 
exceeding  10  per  cent  upon  the  assessed 
value  of  its  taxable  property,  for  the  pur- 
pose of  providing  water  for  irrigation  and 
domestic  purposes,  regardless  of  amount  of 
existing  indebtedness  incurred  for  other 
purposes,  is  conferred  upon  municipalities, 
etc.,  by  S.  D.  Const,  art.  13,  §  4,  as  amended 
in  1896,  providing  that  besides  the  5 
per  cent  debt  limit  allowed  for  other  pur- 
poses, an  "additional  indebtedness"  not  ex- 
ceeding 10  per  cent,  may  be  incurred  for 
water  for  the  purposes  specified.  VVells  v. 
Sioux  Falls,  16  S.  D.  547,  94  N.  W.  425. 

38.  A  city  is  authorized  to  incur  for 
water  purposes  a  debt  for  only  10  per  cent 
of  the  assessed  valuation  of  the  city  for  the 
preceding  year  in  addition  to  6  per  cent 
allowed  for  general  purposes  and  not  in 
addition  to  other  existing  indebtedness  re- 
gardless of  the  amount  thereof,  by  S.  D. 
Const,  art.  ]  3,  §  4,  as  amended  in  1902,  pro- 
viding that  the  debt  of  any  municipality 
shall  never  exceed  5  per  cent  of  the  as- 
sessed valuation  of  the  taxable  property 
therein  for  the  preceding  year,  and  pro- 
viding that  it  may  incur  "an  additional  in- 
debtedness" not  exceeding  10  per  cent  on 
the  assessed  valuation  for  the  preceding 
year  for  water  purposes.  Farmers'  Loan 
&  T.  Co.  V.  Sioux  Falls,  131  Fed.  890,  re- 
versed on  other  grounds  in  69  C.  C.  A.  373, 
136  Fed.  721. 

Determlmatioa  of  amount. 

39.  Bonds  issued  by  an  independent 
school  district  of  a  city  should  not  be  com- 
puted in  ascertaining  whether  the  debt  lim- 
it of  the  city  has  been  exceeded.  Vallelly 
V.  Park  Comrs.  16  N.  D.  25,  15  L.R.A. 
(N.S.)  61,  111  N.  W.  615. 

40.  In  estimating  the  bonded  indebted- 
ness of  a  city  to  determine  whether  it  ex- 
ceeds the  limit  placed  thereon  by  S.  D. 
Const,  art.  13,  §  4,  a  sinking  fund,  ap- 
plicable only  to  the  payment  of  existing 
bonded  indebtedness,  may  be  deducted  from 
the  total  bonded  indebtedness.  Williamson 
V.  Aldrich,  21  S.  D.  13,  108  N.  W.  1063. 

41.  In  ascertaining  whether  the  debt  lim- 
it of  a  city  has  been  exceeded,  debts  con- 
tracted for  paving  and  sewer  purposes 
should  not  be  computed,  where  by  statute 
there  is  no  general  liability  against  the  city 
for  such  indebtedness,  except  for  a  one- 
fifth  portion  of  the  cost  of  paving.  Vallellv 
V.  Park  Comrs.  16  N.  D.  25,  16  L.R.A. 
(N.S.)  61,  111  N.  W.  615. 

b.  Reimhur»ement  of  City  for  Advances. 

42.  N.  D.  Rev.  Codes  1895,  §  2183,  re- 
quiring all  moneys  received  on  special  as- 
sessments to  be  held  by  the  treasurer  as  a 
special  fund  to  be  applied  to  the  payment 
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of  the  improvement  for  which  the  asiMs- 
inent  was  made,  and  directing  that  such 
moneys  shall  be  used  for  no  other  purpose 
<loe8  not  prevent  a  city,  when  it  has  ad- 
vanced money  to  pay  for  a  special  im- 
provement, to  reimburse  itself  later  out  of 
the  special  improvement  fund,  so  long  as 
the  property  benefited  pays  for  the  im- 
provement. Pine  Tree  Lumber  Co.  v.  Fargo, 
12  N.  D.  360,  96  N.  W.  357. 

c.  Validity;  Defentes. 

Validity  of  contract  for  repair  of  highway 
in  absence  of  funds,  see  Highways,  18. 

43.  A  city  like  a  person  may  not  take  ad- 
vantage of  its  own  wrong  to  defeat  a  con- 
tract obligation.  Pine  Tree  Lumber  Co.  v. 
Fargo.  12  N.  D.  360,  96  N.  W.  357. 

44.  There  is  no  charter  restriction  upon 
the  power  of  a  city  to  render  itself  gen- 
erally liable  upon  its  contract  for  special 
improvements.  Pine  Tree  Lumber  Co.  v. 
Fargo,  12  N.  D.  360,  96  N.  W.  357. 

[Cited  in  note  in  4  L.R.A.(N.S.)  747, 
on  implied  power  of  municipality  to 
construct  improvements  on  credit.] 
46.  Since  cities  organized  under  the  gen- 
eral incorporation  act  are  authorized  to 
alter,  extend,  grade,  pave,  and  improve 
streets,  and  to  make  contracts  therefor, 
they  are  authorized  to  provide  for  the  ex- 
pense of  making  such  improvements  by  spe- 
cial assessments  upon  adjoining  property, 
but  are  not  restricted  so  as  to  require  them 
to  contract  for  payment  for  such  improve- 
ments only  out  of  the  particular  fund  real- 
ized from'  special  assessments.  Pine  Tree 
Lumber  Co.  v.  Fargo,  12  N.  D.  360,  96  N. 
W.  357. 

d.  Payment  of  indebiedneas. 

Diversion  of  funds  from  payment,  see  infra, 
49,  50. 

Mandamus  to  compel,  see  Mandamus,  25. 

Payment  for  public  improvement  from  gen- 
eral fund,  see  Public  Improvements,  3. 

See  also  supra,  45. 

46.  A  city  issuing  special  assessment  pav- 
ing warrants  under  the  provisions  of  N.  D. 
Rev.  Codes  1005,  §§  2786,  2794,  2797,  2806, 
payable  in  twenty  annual  instalments,  may 
Tiave  incorporated  in  each  of  such  warrants 
the  stipulation  that  the  city  may  pay  the 
same  at  any  time  before  maturity  and  thus 
stop  interest.  State  ex  rel.  Bithulitic  Con- 
tracting Co.  V.  Murphy,  —  N.  D.  — ,  128 
N.  W.  303. 

47.  Money  derived  by  a  city  from  special 
assessments  becomes  a  trust  fund  in  its 
custody,  to  be  applied  to  the  redemption  of 
warrants  drawn  upon  such  fund  in  the  or- 
der in  which  the  warrants  were  presented 
for  payment,  and  the  city  is  liable  to  any 
warrant  holder  whose  rights  have  been  in- 
fringed by  a  misapclication  of  such  funds. 
Tied  River  \'allev  Xat.  Bank  v.  Fargo,  14 
N.  D.  88,  103  N.W.  390. 


48.  Where  a  city  has  received  from  the 
property  owners  the  amount  of  tuxes  and 
special  assessments  levied  for  the  specific 
purpose  of  paying  for  a  work  of  local  im- 
provement, it  cannot  justify  its  refusal  to 
redeem  the  warrants  issued  in  payment  for 
such  work  on  the  ground  that  the  contract 
and  the  taxes  and  assessments  for  the  im- 
provement were  invalid  because  in  viola- 
tion of  constitutional  or  statutory  provi- 
sions designed  solely  for  the  protection  of 
the  taxpayers.  Red  River  Valley  Nat 
Bank  v.  Fargo,  14  N.  D.  88,  103  N.  W.  390. 

e.  Diversion  of  Funds. 
See  also  infra,  61. 


49.  Money  derived  from  special 
ments  cannot  be  diverted  to  any  other  use 
than  that  for  which  the  assessment  was 
made,  and  the  fund  collected  is  impressed 
with  a  trust  in  favor  of  the  holder  of  the 
warrants  issued  against  it,  and  for  the  mis- 
application of  the  funds,  the  city  is  liable 
as  any  other  trustee.  Red  River  Vallcv 
Nat  Bank  v.  Fargo,  14  N.  D.  88,  103  N. 
W.  390. 

50.  The  city  of  Fargo  contracted  for  the 
pavement  of  Front  street,  and  stipulated 
therein  to  pay  for  the  work  by  city  war- 
rants drawn  on  account  of  the  contract,  and 
thereafter,  in  payment,  delivered  to  the 
contractors,  and  they  accepted  warrants  di- 
recting the  payment  of  the  specified 
amounts  "out  of  the  Front  street  paving 
funds  in  the  treasury  not  otherwise  ap- 
propriated for  account  contract  paving 
Front  street."  The  city  imposed  upon  it- 
self by  such  transaction  the  duty  of  making 
and  collecting  the  assessments  for  creating 
the  fund  out  of  which  such  warrants  could 
be  paid,  and  of  paying  such  warrants  with- 
out unnecessary  delay;  and  a  diversion  of 
such  moneys,  when  collected,  to  any  other 
purpose  than  the  payment  of  the  warrants 
drawn  against  the  fund,  was  a  breach  of 
contract,  for  which  the  city  could  be  held 
liable  in  damages.  Pine  Tree  Lumber  Co. 
v.  Fargo,  12  N.  D.  360,  96  N.  W.  357. 


IX.  Liabhitt  fob  Damages. 

Liability  on  contract,  see  supra,  VI. 

Liability  for  injury  by  defects  or  obstruc- 
tions in  streets,  see  Highways,  V. 

Injunction  against  damage  from  surface 
water  by  city,  see  Injunction,  21,  22. 

Liability  of  township,  see  Towns,  11. 

51.  For  the  diversion  of  city  funds,  the 
city  treasurer  is  liable  to  the  city  only, 
and  his  malfeasance  cannot  absolve  the  city 
from  liability  for  the  fund  which  he  has 
diverted.  Red  River  Vallev  Nat.  Bank  v. 
Fargo,  14  N.  D.  88,  103  N.  W.  .390. 

62.  If  a  city  has  no  knowledge  that  a 
well,  connected  by  a  city  officer  with  a  citr 
water  main,  is  on  private  property,  it  is 
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not  liable  for  water  taken  from  the  well, 
or  for  the  use  and  occupation  of  the  prop- 
erty. Wilson  V.  Mitchell,  17  8.  D.  515,  65 
L.R.A.  158,  106  Am.  St.  Rep.  784,  97  N. 
W.  741. 

[Cited  in  note  in  26  L.R.A.(N.S.)  246, 
on  municipal  liability  for  tort  in  con- 
nection with   waterworks.] 

53.  If  a  city  is  not  liable  for  the  tres- 
jiass  of  its  officer  in  connecting  a  private 
well  with  its  water  main,  the  owner  of 
the  well  cannot  waive  the  tort,  and  recover 
for  the  value  of  the  water  taken  and  the 
use  of  the  property,  in  an  action  against 
the  city.  Wilson  v.  Mitchell,  17  S.  D.  615, 
«5  L.R.A.  158,  106  Am.  St.  Rep.  784,  97  N. 
W.  741. 

54.  Acts  of  officers  of  a  municipality  can- 
not bind  it  unless  they  are  acting  within 
the  scope  of  the  powers  expressly  granted 
by  its  cnarter,  or  necessarily  incident  there- 
to, or  indispensable  to  the  proper  exercise 
of  the  powers  granted.  Wilson  v.  Mitchell, 
17  S.  D.  515,  66  L.RA.  158,  108  Am.  St. 
Rep.  784,  97  N.  W.  741.  ,^ 


XI.  Editobial  Notes. 


X.  Collection  of  Claims  Against. 

fl 

On  whom  notice  of  appeal  from  rejection 
of  claim  may  be  served,  see  Appeal  and 
Error,  70. 

Admissibility  in  evidence  of  sworn  state- 
ment of  claim,  see  Evidence,  378. 

Notice  of  claim  for  injury  on  highway,  see 
Highways,  V.  d,  2. 

Ratification  rendering  city  liable  for  water 
taken  from  wells,  see  Municipal  Corpo- 
rations, 32,  33. 

Retrospective  operation  of  statute  as  to 
presenting  notice  of  claim,  see  Stat- 
utes, 98. 

55.  The  city  auditor  is  the  official  repre- 
sentative of  the  city  council  for  the  purpose 
of  receiving  claims  against  the  city,  includ- 
ing claims  for  personal  injuries.  Pyke  v. 
Jamestown,  15  N.  D.  157,  107  N.  W.  369. 

56.  Where  it  is  undisputed  that  affiant 
and  a  notary,  before  whom  a  statement  of 
claim  against  a  city  for  personal  injuries 
was  regularly  verified,  understand  that 
everything  is  done  that  is  necessary  to  com- 
plete the  oath,  inquiry  on  the  particular 
method  pursued  to  accomplish  verification 
is  immaterial.  Pyke  v.  Jamestown,  15  N. 
D.  157,  107  N.  W.  359. 

57.  The  plaintiff  delivered  her  verified 
claim  for  damages  for  personal  injury  to 
the  mayor  and  auditor  of  the  defendant 
city.  The  delivery  of  the  copy  to  the  audi- 
tor was  outside  of  his  office,  and  was  accom- 
panied by  a  statement  of  what  the  paper 
was  and  a  request  that  it  be  presented  at 
the  next  meeting  of  the  council.  Held,  that 
the  claim  was  "presented  to  the  mayor  and 
common  council"  within  the  meaning  of 
Rev.  Codes  1899,  8§  2172,  2173,  although 
the  auditor  failed  to  present  it  to  the  coun- 
cil. Pyke  V.  Jamestown,  15  N.  D.  167,  107 
N.  W.  359. 


Aaaexation  of  territory. 

Liability  of  territory  annexed  to  mu- 
nicipality for  existing  debts. 

27  L.R.A.(N.S.)  1147. 
Discrimination  between  residents  or  prop- 
erty owners  as  to  right  to  defend  against 
annexation  of  territory  to  municipality. 

17  L.R.A.(N.S.)   421. 
Amendment   of   charter. 

Acceptance  of  amendments  of  municipal 
charters.  53  Am.  Dec.  471. 

Powers  of  mnnlelpalitjr  generally. 
Powers  of  municipalities. 
2  Am.  St.  Rep.  92;  21  Am.  St.  Rep.  373. 
Right  of  municipality  to  engage  in  en- 
terprises of   private   character. 

31  L.R.A.(N.S.)    116. 
Municipal  power  to  determine  what  is  a 
nuisance. 

16  Am.  Dec.  194;  120  Am.  St.  Rep.  372. 
Power  of  municipality  to  declare  particu- 
lar amusements  nuisances  per  se. 

31  L.R.A.{N.S.)   548. 
Municipal  control  over  smoke  as  public 
nuisance.  18  L.RA.  (N.S.)    156. 

Right  of  municipality  to  prohibit  keep- 
ing, standing,  or  exhibiting  of  stallions 
and  jacks.  11   L.R.A.(N.8.)    736. 

Right  of  municipality  to  create  nuisance 
by  discharging  sewage. 

20  L.R.A.(N.S.)  1050. 
Power    of    city    to    regulate    or    prevent 
keeping  of  explosives  in  city  limits. 

108  Am.  St.  Rep.  356. 

City's   right  to  do  business  outside   its 

boundaries.  113  Am.  St.  Rep.  1060. 

Power  of  municipality  to  establish  and 

regulate  markets. 

23  Am.  St.  Rep.  581. 
Power  of  municipality  to  furnish  light. 
30  Am.  St.  Rep.  225. 
Employment  of   special   counsel   by  mu- 
nicipality. 38  Am.  St.  Rep.  909. 
Power  of  municipality  to  grant  exclusive 
right  for  removal  of  substances  inimical  to 
health.                           21  L.RA. (N.S.)    830. 
Power  to  regulate  location  or  condition 
of  bakeries.                  26   L.R.A.(N.S.)    842. 
Right  of  municipality  to  require  payment 
for  services  of  fireman   or  policeman  sta- 
tioned at  place  of  exhibition. 

11  L.R.A.(N.8.)   700. 
Right  of  municipality   to   prohibit   con- 
struction of  sidewalk  by  abutting  owner. 
13  L.R.A.(N.S.)   1113. 
Municipal  power  to  require  safety  gates 
at  railroad  crossing. 

3  L.R.A.(N.S.)    141. 
Power  of  municipality  to  prohibit  open- 
ing or  working  of  quarry. 

2  L.R.A.(N.S.)    796. 
Power  of  municipality  to  regulate  speed 
of,  and  signals  from,  trains  at  crossings. 

17  L.R.A.(N.S.)   561. 
Right  of  municipalitv  to  prohibit  loiter- 
ing. 16*L.R.A.(N.S.)  973. 

Municipal  power  as  to  regulation  of  signs 

and  billboards.  21  L.R.A.(N.S.)    735. 

Power  of  municipality  in  absence  of  ex- 


Digitized  by 


Google 


700 


MUNICIPAL  CORPORATIONS.  XI. 


press  authority  to  g^nt  street  franchises. 
22  L.R.A.(N.S.)    925. 

Ri^ht  of  state  or  municipality  to  forbid 
solicitation  of  patronage  at  railway  sta- 
tions. 16  L.R.A.(N.S.)    716. 

Right  of  miinicipality  to  recover  money 
paid  out  in  violation  of  Constitution. 

13  L.IUA.(N.S.)   167. 

Power  of  municipal  corporation  to  make 
right  to  transact  certain  business  dependent 
upon  consent.  9  L.R.A.(N.S.)660. 

Power  of  municipality  to  require  building 
permit.  13  L.R.A.(N.S.)   737. 

Power  of  municipality  to  limit  its  con- 
trol over  street  or  other  public  ground  as 
incident  of   its  acquisition. 

9  L.R.A.(N.S.)   1045. 

Implied  power  of  municipality  to  create 
office  of  deputy  or  assistant  to  one  of  its 
officers.  26  L..R.A.(N.S.)   660. 

Right    of    municipality    to    use    public 

funds    for    industrial    or    technical    school. 

31  IaR.A.(N.S.)   787. 

Power  to  regulate  traffic  in  rags,  second- 
hand articles,  and  junk. 

24  L.R.A.(N.8.)  1168. 

Power  of  municipality  to  regulate  use  of 
scales  by  merchants. 

23  L.R.A.(N.S.)    266. 

Power  of  municipality  to  regulate  brick- 
yards. 26  L.R.A.(N.S.)  247. 

Right  of  town,  county,  or  municipality 
to  surrender  valid  claim  upon  partial  pay- 
ment. 19  L.R.A.(N.S.)  320. 

Power  to  make  particular  use  of  property 
conditional  upon  consent  of  neighbors. 

8  L.R.A.(N.S.)    978. 

Power  of  municipality  to  exempt  proper- 
ty from  taxation.  29  L.R. A.  ( N.S. )  183. 

Power  of  city  to  exercise  taxing  or  li- 
oensinir  power  beyond  corporate  limits. 

15  L.R.A.(N.S.)   294. 

Power  of  municipality  to  legislate  on  sub- 
jects covered  by  state  laws. 

1  L.R.A.(N.S.)    382. 

Resolutions,  bj-Iaws,  and  ordinances. 

Limitations  on  power  of  municipality  to 
pass  ordinances,  or  by-laws. 

34  Am.  Dec.  627. 

Effect   of   municipal   ordinances. 

16  Am.  Dec.  192. 

Approval  of  municir>al  ordinance. 

42  Am.  St.  Rep.  799. 

Judgment  against  enforcement  of  void 
municipsl   ordinance. 

118    Am.    St.    Rep.    372. 

Constitutionality  of  ordinance  requiring 
license.  88  Am.  St.  Rep.  319. 

Validity  of  ordinance  declaring  that  all 
or  certain  classes  of  offenses  denounced  by 
state  law  shall  be  offenses  under  the  ordi- 
nance. 26  L.R..4.(N.S.)  493. 

Validity  of  statute  or  ordinance  for  de- 
struction of  food  products  below  prescribed, 
standard.  29    L.R. A. (N.S.)    260. 

Validity  of  statutes  or  ordinances  regulat- 
ing  horse-drawn    vehicles    in    citv    streets. 
31  L.R.A.(N.S.)    682. 

Validity  of  ordinances  as  to  street  pa- 
rades. 25  L.R.A.(N.S.).  251. 

Power  of  municipality  to  question  va- 
lidity of  ordinance  or  license  under  which 


business  conducted,  in  prosecution  for  car- 
rying on  such  business. 

21  L.R.A.(N.a)   299. 

Ordinances  as  to  disposal  of  dead  animals. 

9  L.R.A.(N.S.)    1197. 

Validity  of  ordinance  regulating  conduct 

of  licensed  hucksters  or  peddlers. 

8  L.R.A.(N.S.)   304. 
Coatraeta. 

Right  of  municipality  to  contract  for  free 

transportation    or    special   rates   on   street 

cars.  16   L.R.A.(N.S.)    651. 

Liability  of  municipality   upon    implied 

contract  for  labor  or  services. 

27  L.R.A.(N.S.)  1125. 
Liability  of  municipality  or  county  on 
implied  contract  for   publishing  notices. 

27  L.R.A.(N.S.)  1130. 
Implied  power  to  stipulate  that  contract- 
or for  public  work  shall  pay  laborers  and 
materialmen.             11   L.R.A.(N.S.)    1028. 
Gitjr  worka  and  property. 

Power  of  municipality  to  own  electric 
light  plant.  15  L.R.A.(N.S.)    711. 

Right  of  municipality  to  make  profit 
from  water  or  lighting. 

24  L.R.A.(N.S.)   290. 

Whether  municipal  power  to  provide  wa- 
terworks is  limited  to  establishment  of 
municipal  plant.  19  L.R.A.(N.S.)  183. 

Power  of  municipality  to  construct  as- 
sembly, convention,  exhibition,  or  amuse- 
ment hall.  26   L.R.A.(N.S.)    425. 

Right  of  municipality  to  permit  use  of, 
or  to  lease  public  buildings  for  private  pur- 
poses. 31    L.R.A.(N.S.)    680. 

Duly  of  municipality,  before  throwing 
open  to  public,  property  secured  for  public 
use.  18   L.R.A.(N.S.)    695. 

Borrowing;;    Indebtedness. 

Implied  power  of  municipality  to  borrow 
money.  30  Am.  Dec  191. 

What  is  municipal  indebtedness  within 
prohibition  against.      44  Am.  St.  Rep.  229. 

Implied  power  of  municipality  to  con- 
struct improvements  on  credit. 

4   L.RJL(N.S.)    746. 

Whether  mortgage  debt  upon  property 
purchased  by  municipality  without  assum- 
ing payment  is  part  of  municipal  indebted- 
ness. 3  L.R.A.(N.S.)    684. 

Effect  of  limitation  of  municipal  indebt- 
edness upon  acquisition  of  water  supply 
or  sewer  system.  .  59  L.R.A.  604. 

Time  as  of  which  assessed  valuation  to 
l>e  taken  in  determining  debt  limit. 

28  L.R.A.(N.S.)   149. 
What  are  "public  utilities"  within  statute 

allowing  municipality  to  exceed  debt  limit 
for  purchase  or  repair. 

31  L.R.A.(N.S.)   656. 
Right   of  municipality  to   secure   publie 
utilities  by  piecemeal  to  avoid  debt  limit. 
12  L.R.A.(N.S.)   433. 
Reimbursement  by  municipality  of  pul>- 
lic    service    corporation    for    expenses    en- 
tailed by  street  improvements. 

6  L.R.A.(N.S.)   1026. 
Liability  for  daniaces. 

Municipal  liability  for  negligence. 

12  Am.  St  Rep.  75S. 
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Common-Uw  liability  of  eounty  or  mu- 
nicipality for  negligence. 

96  Am.  St.  Rep.  963. 
Municipal  liability  for  injury  in  execu- 
tion of  governmental  or  sovereign  powers. 
86  Am.  Dec.  434. 
Distinction   between   private   and   public 
functions  of  municipality  with   respect  to 
liability  for  damages. 

1  L.R.A.(N.S.)    665. 
Municipal   liability   for   acts  of   officers, 

Mrrants  or  agents  generally. 

2  L.R.A.(N.S.)    147. 
Municipal  liability  for  unauthorized  acts 

of  officers.  100  Am.  Dec.  358. 

Municipal  liability  for  unskilfulness  of 
agents.  53  Am.  Dec.  320. 

Liability  of  cities  for  negligence  and  oth- 
er misconduct  of  officers  and  agents. 

30  Am.  St.  Rep.  376. 

Municipal  liability  for  torts  of  police 
officers.  12  L.R.A(N.S.)   637. 

Liability  of  municipality  for  acts  not 
essentially  police  functions,  but  connected 
therewith.  17    L.R.A.(N.8.)     741. 

Municipal  liability  to  persons  injured  in 
performance  of  ultra  vires  act. 

2   L.R.A.(N.S.)    910. 

Municipal  liability  for  torts  not  sanc- 
tioned by  charter.         34  Am.  St.  Rep.  26. 

Municipal  liability  for  creating  or  main- 
taining nuisance.  15  Am.  St.  Rep.  845. 

Municipal  liability  for  failure  to  enforce 
Uealth  ordinance.        12  L.R.A.(N.S.)    638. 

Liability  of  municipality  for  attempt  to 
enforce  void  ordinance  regulating  business 
or  conduct  within  its  limits. 

18  L.R.A.(N.S.)   409. 

Liability  of  municipality  for  negligent 
operation  of  electric-light  plant. 

5   L.R.A.(N.S.)    536. 

Municipal  liability  for  impounding  ani- 
mals. 27   L.RJL.(N.8.)    138. 

Liability  of  municipality  for  destroving 
infected  house.  22  L.R.A.(N.S.)   1128. 

Liability  of  municipality  for  injuries  in- 
flicted by  servant  removing  ashes  or  gar- 
bage. 6  L.R.A.(N.S.)   1005. 

Liability  of  county  or  municipality  for 
injuries  received  by  confinement  in  unfit 
prison.  2   L.R.A.(N.S.)    96. 

Liability  of  municipality  for  tort  of  keep- 
er or  inmate  of  prison. 

26  L.R.A.(N.S.)    180. 

Liability  of  county  or  municipality  for 
injury  to  one  employed  in  or  about  a  jail, 
prison,  etc  23  L.R.A.(N.S.)  910. 

Liability  of  municipality   for   spreading 

disease  by  methods  of  caring  for  patients. 

13  L.R.A.(N.S.)    1190. 

Liability  of  municipality  for  tort  in  con- 
nection with  buildings  used  by  it. 

26   L.R.A.(N.8.)*  88. 

Liability  of  municipality  for  injuries 
from  use  of  dumping  ground. 

6  L.R.A.(N.S.)    1013. 

Liability  of  municipality  for  torts  in  con- 
nection with  waterworks. 
23  L.R.A.(N.S.)  204;  25  L.R.A.(N.&)  239. 


Municipal  liability  for  injuries  by  mob. 
88  Am.  Dec.  267. 

Municipal  liability  for  acts  or  negligence 
of  fire  department. 

4  L.R.A.(N.S.)    629. 

Liability  of  municipality  for  negligence 
of  bridge  tender.         19  L.R.A.(N.S.)   1178. 

Municipal  liability  for  defects  in  and 
want  of  repair  of  sewers. 

29  Am.  St.  Rep.  737. 

Duty  and  liability  of  mimicipality  with 
respect  to  drainage.  61  L.R.A.  673. 

Liability    of   municipality    for    changing 
course  of  drainage. 
6  L.R.A.(N.S.)    831;   30  L.R.A.(N.S.)    619., 

Municipal  liability  for  over-flow  of 
stream  used  as  sewer.     3  L.R.A.(N.S.)  1063. 

Municipal  liability  for  injuries  to  prop- 
erty from  sewerage  system  not  constructed 
according  to  any  adopted  plan  or  upon  de- 
fective plan.  1  L.R.A.(N.S.)   962. 

Liability   of   mimicipality    for   death   or 

sickness  caused  by   sewerage   or  drainage. 

22  L.R.A.(N.S.)   940. 

Municipal  liability  for  defective  plan  of 
street  construction.  67   L.R.A.   253. 

Liability  of  municipality  for  injury  to 
lateral  support  in  making  street  improve- 
ments. 13    L.R.A.(N.S.)    696. 

Liability  of  municipality  for  damage  by 
water  percolating  through  soil  of  highway 
by  reason  of  defect  therein. 

22  L.R.A.(N.S.)  333. 

Liability  of  municipality  for  negligence 
of  employees  engaged  in  repair  or  construc- 
tion of  highways. 
6L.R.A.(N.S.)  1090;  30  L.R.A.(N.S.)  1161. 

Liability  of  municipality  damming  sur- 
face water  by  grading  street. 

29  L.R.A.(N.S.)    126. 

Liability  of  municipality  for  fire  set  by 
steam  roller  in  repairing  street. 

6  L.R.A.(N.S.)   1094. 

Liability  of  municipality  for  failure  to 
prevent  improper  conduct  in  or  use  of 
streets.  23   L.R.A.(N.S.)    636. 

Municipal  liability  for  injuries  from  bi- 
cycles ridden  on  walk. 

10  L.R.A.(N.S.)    785. 

Liability  of  municipality  for  injury  on 

account  of  exhibition  permitted   in   street. 

9   L.R.A.(N.S.)    146. 

Written  notice  of  defect  as  condition  of 
liability  of  municipality  for  injuries  due  to 
positive  act  of  officers  or  servants. 

23  L.R.A.(N.S.)    282. 
Colleotion  of  elalms  agaimat. 

Effect  of  allowance  or  rejection  of  claims 

against  counties  and  other  municipalities. 

55  Am.  St.  Rep.  203. 

Right  of  municipal  authorities  to  recon- 
sider action  as  to  allowance  of  claim. 

21   L.R.A.(N.S.)    289. 

Sufficiency  of  description  of  injury  in 
notice  given  as  condition  of  municipal  lia- 
bility. 20  L.R.A.(N.S.)   804. 

Whether  statement  of  injured  person's 
residence  may  be  required  in  notice  to  mu- 
nicipality of  accident. 

20  L.R.A.(N.S.)    938. 
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MUXICIPAL  COVBTS. 

Jurisdiction  of,  under  pleading,  lee  Plead- 
ing, 4. 


MTJBDEB. 


See  Homicide. 


mTTtTAIi  IN8VBAIIGS. 

See  Insurance,  I. 

»«» 

MUTUAIiITY. 

Of  contract,  see  Contracts,  I.  d. 

In  counterclaim,  see  Set-Off  ttnd  Coonter- 

claim,  II. 
Necessity   of   specific   performance   of  oob- 

tracts,  see  Specific  Performance,  L  t. 


N 


KAME. 

Effect  of  using  expression  "et  al."  in  re- 
mittitur by  appellate  court,  see  Appeal 
and  Error,  1138. 

Of  corporation,  change  of,  see  Corporations, 
3. 

Withdrawal  of,  from  petition  for  construc- 
tion  of,   see   Drains   and   Sewers,    12. 

Effect  of  dropping  initial  letter,  see  Evi- 
dence,  52. 

Giving  initials  only  of  Christian  name  in 
notice  to  take  depositions,  see  Evi- 
dence, 321. 

Variance  between  pleading  and  proof  as  to, 
see  Evidence,  1072,  1073. 

Amendment  curing  failure  of  summons  in 
justice's  court  to  show  the  Christian 
name  of  each  partner,  see  Justice  of 
the  Peace,  12b. 

Effect  of  slight  change  of  name  as  written 
in  mortgage,  see  Mortgage,  23. 

Of  partnership,  see  Partnership,  III. 

Effect  of  mistake  in  return  of  service  of 
citation  for  taxes,  see  Taxes,  14,  8d. 

Mistake  in  name  of  witness  indorsed  on  in- 
dictment, see  Witnesses,  12. 

Editorial  note*. 

Idem  sonans.  100  Am.  St.  Rep.  322. 

Application  of  idem  sonans  to  inter- 
change of  "d"  and  "t." 

18  L.R.A.(N.S.)   643. 

Applicability  of  doctrine  of  idem  sonans 
to  substituted  or  constructive  service. 

30  L.R.A.(N.S.)    122. 

Under  what  surname  suit  may  be  brought. 
2  L.R.A.(N.S.)    1089. 

Proceedings  against  persons  by  less  or 
other  than  full  Christian  names. 

132  Am.  St.  Rep.  663. 

Summons  or  notice  to  person  by  wrong 
initial.  15   L.R.A.(N.S.)    129.. 

Certainty  and  accuracy  necessary  in  re- 
spect to  Christian  names  or  initials  in  rec- 
ord or  index  to  impart  eonstructive  notice. 
7  L.R.A.(N.S.)  415;  25  L.R.A.(N.S.)   1211. 

Effect  upon  common-law  right  of  statu- 
tory provision  for  change  of  name  by  ju- 
ilicial  proceedings.     26  L.R.A.(N.S.)    1167. 


NATIONAI.  BAHK. 


Usury  by,  see  Banks,  IL 


HATIONAI.  FORESTS. 

Government  control  of,  'see  Public  Landa,  1. 


*■» 


HATIOMAX,  OUABD. 

Incorporation  of  members  of,  for  porpoae 
of  erecting  armory,  see  Corporation^ 
6. 

Title  of  statute  as  to,  «ee  Statutes,  40. 


NATUBAUZATIOK. 

Of  alien,  perjury  in  affidavits  prepared  for, 
see  Perjury. 


*»» 


NEGESSABIES. 

Editorial  note. 

What  are  necessaries  and  liability  therr- 
for.  10  Am.  Dec  462. 


HE  EXEAT. 


Editorial  notes. 

Writ  of  ne  exeat.     14   Am.   Dec  660; 
118  Am.  St.  Rep.  989. 
What  constitutes  breach  of  ne  exeat  bosd. 
20  L.Rj»u(N.S.)  76. 


*  »» 


NEOLIOEHOE. 

I.  Or  PB380N  Causing  Injtjbt. 

II.   CONTBrBCTOBT    NeGUOENCB. 

III.  Imputed  Negijoence. 
rv.  Last  Cleab  Chakcb, 
V.  Editobial  Notes. 
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Prejudicial  error  in  instructions  as  to,  see 
Appeal  and  Error,  1019-1023. 

Effect  of,  on  right  to  recover  back  money 
paid,  see  Assumpsit,  14. 

Measure  of  damages  in  case  of,  see  Dam- 
ages, III.  b. 

Measure  of  damages  for  negligence  causing 
personal  injury,  see  Damages,  III.  e. 

Measure  of  damages  for  negligence,  causing 
death,  see  Damages,  III.  f. 

Estoppel  by,  see  Estoppel,  II.  h. 

Admissibility  in  evidence  of  declarations 
of  injured  party  as  to,  see  Evidence, 
603. 

Admissibility  of  evidence  as  to,  see  Evi- 
dence, 790,  791. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  II.  b. 

Opinion  evidence  as  to,  see  Evidence,  VII. 

g- 
Relevancy  of  evidence  as  to,  see  Evidence, 

X.  g. 

Su£Bciency  of  evidence  as  to,  see  Evidence 

XI.  c. 

Pleading  as  to,  see  Pleading,  III.  b,  8. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 

Instruction  in  action  for  injury  by,  see 
Trial,  322-324. 

Question  for  jury  as  to,  see  Trial,  IV.  m. 


I.  Of  Person  Cattsino  InjxntT. 

Of  abstracter,  see  Abstracts. 

Of  bailee,  see  Bailment,  4-8. 

Of  broker,  see  Brokers,  III. 

Of  carrier  of  passenger,  see  Carriers,  II. 

Of  landlord,  see  Landlord  and  Tenant,  IV. 

Of  person  to  whom  wrong  drug  is  fur- 
nished, see  Drugs  and  Druggists,  3. 

In  respect  to  electrical  appliances,  see  Elec- 
trical Uses  and  Appliances. 

Burden  of  showing  cause  of  explosion  of 
oil  sold,  see  Evidence,  107. 

Aa  to  fires,  see  Fires. 

Liability  of  municipality  for,  see  Munici- 
pal Corporations,  IX. 

In  regard  to  condition  of  highway,  see 
Highways,  V. 

In  removal  of  lateral  support,  see  Lateral 
Support. 

Of  master,  see  Master  and  Servant,  II. 
a. 

Liability  of  agent  to  third  persons  for,  see 
Principal   and   Agent,   39. 

Of  railroads,  see  Railroads. 

Of  registrar  of  deeds,  see  Registrar  of 
Deeds. 

Of  street  railway  company,  see  Street 
Railways. 

Direction  of  verdict  on  question  of  negli- 
gence, see  Trial,  271-278. 

Finding  as  to,  see  Trial,  473. 

Question  for  jury  as  to,  see  Trial,  IV.  m. 

Instructions  as  to,  see  Trial,  VI.  g,  1,  & 

1.  The  owner  of  an  improperly  construct- 
ed building  is  liable  for  an  injury  caused 


by  its  collapse,  if  he  could  have  ascer- 
tained its  true  condition  by  the  exercise 
of  ordinary  care  and  diligence,  even  though 
there  was  nothing  in  its  appearance  or  con- 
dition to  indicate  to  a  person  on  ordinary 
examination  that  it  was  improperly  con- 
structed and  he  had  no  notice  of  such  fact. 
Waterhouse  v.  Jos.  Schlitz  Brewing  Co.  16 
S.  D.  592,  94  N.  W.  587. 

2.  The  seller  of  a  threshing  engine,  was 
not  liable  for  fire  communicated  from  the 
engine  to  property,  while  the  engine  was  be- 
ing operated  by  the  employees  of  the  pur- 
chaser; it  being  shown  by  the«evidence  that 
on  the  engine  not  proving  entirely  satis- 
factory, it  was  agreed  that  such  engine 
should  be  taken  back  and  a  new  one  ex- 
changed therefor,  the  exchange  to  be  at  the 
seller's  place  of  business  in  W.;  that  on 
the  day  previous  to  the  fire  the  engineer 
started  with  the  old  engine  for  W.,  and 
having  trouble  in  running  it,  the  pur- 
chaser telephoned  to  the  seller  to  send  out 
men  to  take  the  engine  in  and  that  he 
would  pay  them,  and  also  to  send  out  the 
new  engine;  that  in  compliance  therewith 
the  seller  sent  out  two  men,  who  thereaft- 
er started  back  with  the  old  engine,  and 
having  trouble  in  running  it  the  purchas- 
er sent  his  own  regular  engineer  to  assist, 
and  while  the  old  engine  was  being  so  oper- 
ated the  fire  was  communicated  to  the  prop- 
erty, causing  the  damage  complained  of. 
McComb  v.  Baskerville,  20  8.  D.  353,  106  N. 
W.  300. 


11.  CoNTBiBtrroBT  Nequoenoe. 

First  raising  question  as  to,  on  appeal,  see 
Appeal  and  Error,  751. 

Evidence  as  to,  see  Evidence,  722,  723. 

SufSciencv  of  evidence  of,  see  Evidence,  845. 
846,  859. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  h,  2. 

Injury  on  highway,  sec  Highways,  V.  c. 

Of  servant,  see  Master  and  Servant,  II.  e. 

Necessity  for  pleading,   see   Pleading,  269. 

On  railroad  track,  see  Railroads,  III.  d. 

On  street  railway  track,  see  Street  Rail- 
ways, II. 

Direction  of  verdict  on  question  of,  see 
Trial,  278. 

Instruction   as ,  to,   see  Trial.   324. 

Question  for  jury  as  to,  see  Trial,  IV.  m. 

See  also  infra,  9. 

3.  Unless  the  negligence  of  the  plaintifT 
proximately  contributes  to  the  injury  it 
does  not  constitute  contributory  negligence 
which  bars  a  recovery,  and  the  party  who 
last  has  a  clear  opportunity  of  avoiding 
the  accident,  notwithstandine;  the  nesHgencc 
of  his  opponent,  is  considered  solely  re- 
sponsible for  it..  Acton  v.  Fargo'  &  M. 
Street  R.  Co.  —  N.  D.  — ,  129  N.  W.  225. 

4.  A  charge  "that  contributory  negli- 
gence meant  the  want  of  the  exercise  of  or- 
dinary care  which  proicimately  caused  th'> 
injury  complained  of"  was  not  erroneous. 
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NEGLIGENCE,  III.— V. 


Pendroy  r.  Great  Northern  R.  Co.  17  N.  D. 
433,  117  N.  W.  531. 

5.  In  determining  whether  or  not  a  plain- 
tiff has  been  guilty  of  8uch  contributory 
negligence  as  will  defeat  a  recovery,  his  ac- 
tions must  be  measured  by  the  actions  of 
an  ordinarily  prudent  man,  under  the  same 
circumstances  and  in  the  same  position. 
Davis  V.  Holy  Terror  Min.  Co.  20  S.  D.  399, 
107  N.  W.  374. 

6.  The  standard  by  which  to  determine 
the  question  whether  one  suing  to  recover 
damages  for  personal  injuries  exercised 
such  care  as^a  reasonably  prudent  person 
would  exercise  under  the  like  circumstances 
is  the  common  knowledge  and  experience  of 
men,  and  not  the  scientific  knowledge  and 
experience  possessed  by  experts.  Morrison 
V.  Lee,  16  N.  D.  377,  13  L.R.A.(N.S.)  650, 
113  N.  W.  1025. 

7.  One  who,  with  knowledge  of  the  fact 
that  a  fire  is  burning  in  the  stove,  pours 
oil  thereon  directly  from  a  can,  and  is  in- 
jured by  the  resulting  explosion,  is  guilty 
of  contributory  negligence,  as  matter  of 
law,  assuming  that  the  oil  was  standard 
kerosene,  and  cannot  recover  damages  from 
the  tradesman  who  sold  him  the  oil,  al- 
though it  was  in  fact  one-ninth  part  gaso- 
lene. Morrison  v.  Lee,  16  N.  D.  377  13 
L.R.A.(N.S.)   650,  113  N.  W.  1025. 

8.  In  an  action  to  recover  damages  for 
personal  injuries  caused  by  an  explosion, 
and  alleged  to  be  due  to  the  defendant's 
negligent  act  in  selling  the  plaintiff  kero- 
sene oil  containing  a  mixture  of  gasolene, 
contributory  negligence  is  a  defense,  where 
it  is  not  claimed  that  the  sale  was  made 
with  wilful  intent  to  injure  the  plaintiff. 
Morrison  v.  Lee,  16  N.  D.  377,  13  L.R.A. 
(N.8.)   650,  113  N.  W.  1026. 
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m.  Imputed  Neolioence. 

9.  Contributory  negligence  of  a  father 
is  a  defense  to  an  action  by  him  as  a  per- 
sonal representative  for  the  death,  by 
wrongful  act,  of  a  minor  child,  when  he  is 
the  sole  beneficiary.  Seherer  v.  Schlaberg, 
18  N.  D.  421,  24  L.R.A.(N.8.)  520,  122  N. 
W.  1000. 


IV.  Last  Cleab   Chance. 

On   street  railway  track,  see  Street  Rail- 
ways, 7. 
See  also  supra,  3. 

10.  The  fact  that  a  section  man  at  a 
<u-08sing  saw  a  team  about  to  cross  in  front 
of  an  approaching  train  .and  did  not  pre- 
vent the  accident  by  warning  the  driver  is 
no  basis  for  the  last  clear  chance  rule 
where  in  no  event  could  his  warning  have 
prevented  the  accident.  Hope  v.  Great 
Northern  R.  Co.  —  N.  D.  — ,  122  N.  W.  997. 


V.  Editobial  Noras. 

Of  person  eanalac  Injnrr. 

What   constitutes   negligence. 

14  Am.  St  Rep.  435. 
Negligence  of  two  or  more  persons  result- 
ing in  injury  to  third  person. 

16  Am.  St  Rep.  250. 
Diligence   required   when   human   life   is 

involved.  77  Am.  St  Rep.  26. 

Liability  of  owner  to  contractor  or  his 
employees  for  existing  defects  in  building 
being  erected.  •  22  L.RA.(N.S.)    857. 

R^overy  for  injuries  due  to  acting  on 
advice  or  representations  of  another. 

88  Am.  Dec  442. 

Injuries  to  another's  property  through 
use  of  one's  own.  63  Am.  Dec.  368. 

Liability  for  damages  to  others  from  acts 
on  one's  own  land.  51  Am.  Dec.  282. 

Owner's  liability  for  injury  to  persons 
coming  on  his  premises.  87  .^jn.  Dec.  661; 
31  Am.  St  Rep.  524. 

Liability  of  owner  of  residence  for  in- 
jury to  invited  visitor. 

13  L.R.A.(N.S.)    442. 

Duty  and  liability  of  owner  of  premises 
to  visitor  of  employee. 

24  L.R.A.(N.S.)    497. 

Duty  of  owner  of  premises  to  protect  li- 
censee against  hidden  dangers. 

17  L.R.A.(N.S.)  916. 
Duty  of  owner  to  licensees  accustomed  to 

cross  land,  with  respect  to  changes  in  con- 
ditions. 13  L.R.A.(N.S.)  1126. 

Right  of  one  coming  upon  property  on 
business  with  owner  but  temporarily  turn- 
ing aside  for  own  purposes,  to  protection 
against   defects.         14  L.ItA.(N.S.)    1119. 

Liability  of  occupant  of  building  for  in- 
jury by  article  falling  or  thrown  from  win- 
dow. 14  L.R.A.(N.S.)  42C. 

Liability  of  property  owner  for  injury  to 
fireman  or  policeman.    30  L.R.A.(N.S.)  60. 

Liability  to  inspectors  who  enter  prem- 
ises in  performance  of  duty. 

31  L.R.A.(N.S.)   380. 

Liability  of  property  owner  compelling 
removal  of  sick  person. 

17  L.R.A.(N.S.)   510. 

Liability  of  contractor  to  tenant  for  in- 
jury  by  defects   in  building. 

21  L.R.A.(N.S.)  477. 

Duty  of  store  keeper  toward  customer  as 
to  condition  of  premises. 

21  LJl.A.(N.S.)   456. 

Liability  of  one  engaged  in  public  em- 
ployment for  personal  injury  received  by 
customer  from  third  person. 

6  Am.  St.  Rep.  734. 

Liability  of  subcontractor  for  injury  to 
property  resulting  from  defective  perform- 
ance of  work.  2  L.R.A.(N.S.)   "99. 

Liability  for  turning  steam  or  danger- 
ous gases  into  sewer.    16  L.R.A.(N.S.)  957. 

To  whom  duty  owing  to  keep  office  build- 
ing in  proper  condition. 

26    L.R.A.(N.a)    1211 

Civil  liability  for  inju^  by  negligent 
discharge  of  firearms.  4  L.R.A.(N.S.)  119: 
26  L.R.A.(N.S.)    134. 
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Liability  for  injury  to  trespasser  by  dis- 
charge of  firearm.     3   L.R.A.  (N.S.)    1038. 

Injury  to  one  examining  industrial  plant. 
21  L.R.A.(N.S.)   466. 

Liability  for  escape  of  dangerous  sub- 
stance stored  on  premises. 

15   L.R.A.(N.S.)    635. 

Injury  by  team  to  person  aligbting  from 
street  car.  124  Am.  St.  Rep.  525. 

Right  to  recover  for  negligence  in  ab- 
sence of  privity.        100  Am.  St.  Rep.  192. 

Care  due  to  sick,  infirm  or  helpless  per- 
sons, with  whom  no  contract  relation  is 
sustained.  69  L.R.A.  513. 

Responsibility  of  lender  for  injuries  due 
to  unsafe  condition  of  chattel. 

12  L.R.A.(N.S.)    632. 
Manufacturer's  liability  to  third  persons. 

Ill  Am.  St.  Rep.  701. 
Liability  of  manufacturer  or  vendor  for 
injuries  from  defect  to  third  parties. 

2  L.R.A.(N.S.)    303. 
Liability  of  manufacturer  for  injury  to 

person  usmg  machine  wbere  no  privity  ex- 
ists. 5    L.R.A.(N.S.)    1103. 

Liability  of  manufacturer,  packer,  or 
vendor  to  persons  not  in  privity  of  con- 
tract, for  injury  from  defects  in  article. 
19   L.R.A.(N.S.)    023. 

Liability  of  manufacturer  to  person  not 
in  privity  of  contract  injured  by  article 
dangerous  to  life.         1  L.R.A.(N.S.)   1178. 

Liability  of  dealer  for  injuries  from  ar- 
ticle not  obviously  dangerous. 

13  L.R.A.(N.S.)   382. 
Civil   liability   for   death  ,or   injury   to 

trespasser  by  spring  gun,  etc. 

24  L.R.A.(N.S.)   369. 

Law  of  the  road.  73  Am.  Dec.  404. 

Rights  of  travelers  in  road  and  presump- 
tion of  negligence  from  being  on  wrong 
side.  48  Am.   St  Rep.   366. 

Negligence  in  leaving  horse  unhitched  in 
highway.  10  L.R.A.(N.8.)  845;  20  L.R.A. 
(N.S.)   968. 

Negligence  in  case  of  private  way. 

6  L.R.A.(N.S.)    310. 

Causing  trespasser  to  jump  from  moving 
wagon  as  actionable  misconduct. 

31  L.R.A.(N.S.)  1064. 

Vicious  character  of  horse  as  affecting 
liability  for  injuries  by  frightening  it. 

22  L.R.A.(N.S.)  1229. 
Liability   for   discharge   of   steam   near 

street   or   highway   frightening   horses. 

23  L.R.A.(N.S.)    946. 
Liability  of  public  service  company  for 

frightening  horses  by  construction  appara- 
tus in  street.  28  L.R.A.(N.S.)  942. 
Negligence  in  dealing  with  children. 

49  Am.  St.  Rep.  406. 
Liability    for    injury    to    children    from 
explosive  left  accessible. 

24  L.R.A.(N.S.)    1257. 
Attractive  nuisance. 

19  L.R.A.(N.S.)   1094. 
Doctrine  of  "attractive  nuisance"  as  ap- 
plied to  injury  from  hot  water  or  ashes. 

3  L.R.A.(N.S.)    149. 
Doctrine   of    turntable   cases. 

72  Am.  St.  Rep.  601. 
Supp.  Dak.  Dig.— 45. 


Liability  of  railroad  for  injury  to  chil- 
dren playing  on  turntable.    4  L.R.A.(N.S.) 
80;    16  L.R.A.(N.S.)    1129. 
Contributory    nesllcenee. 

Contributory  negligence.  55  Am.  Dec 
666;  11  Am.  St.  Rep.  66. 

What  constitutes  contributory  negligence. 
8  Am.  St.  Rep.  850;  10  Am.  St.  Rep.  882; 
33  Am.  St.  Rep.  28. 

Contributory  negligence  as  bar  to  re- 
covery. 7   Am.   St.   Rep.  417. 

Carelessness   as   bar  to  relief. 

32   Am.  St.  Rep.  384. 

Right  of  foot  passengers. 

9  Am.  St.  Rep.  878. 

Intoxication  as  contributory  negligence. 
25  Am.  St.  Rep.  39. 

Negligence  of  infant  as 'bar  to  recovery 
for  injuries.  14  Am.  St.  Rep.  590. 

Voluntarily  incurring  danger  to  save  life 
as  contributory  negligence. 

27  L.R.A.(N.S.)    1069. 

Negligence  in  walking  through  doorway 
leading  to  place  of  danger. 

24  L.R.A.(N.S.)   246. 

Standing  on  driven  vehicle  as  negligence. 
19  L.R.A.{N.S.)   223. 
Imputed  negligenee. 

Imputed  negligence. 

110  Am.  St.  Rep.  279. 

Imputing  driver's  negligence  to  passen- 
ger. 57  Am.  St.  Rep.  360;  8  L.R.A.(N.S.) 
697. 

Responsibility  for  acts  of  driver  of  hired 
vehicle.  25  L.R.A.(N.S.)  33. 

Responsibility  for  acts  of  driver  furnished 
with  hired  vehicle.  13  L.R.A.(N.S.)  1122; 
27    L.R.A.(N.S.)    690. 

Imputing  negligence  of  bailee  to  bailor 
in  action  by  latter  against  third  person 
for  destruction  of  property.  17  L.R.A. 
(N.S.)   925. 

Whether  landlord's  negligence  is  imput- 
able to  tenant,  or  vice  versa,  so  as  to  pre- 
vent recovery  from  negligent  third  person. 
19  L.R.A.(N.S.)   498. 

Contributory  negli^nce  of  parent  or  cus- 
todian as  bar  to  action  by  child  for  negli- 
gent injuries.  18  L.R.A. (N.S.)   320. 

Contributory  negligence  of  parent  as  bar 
to  action  by  parent  or  administrator  for 
death  of  child  non  sui  juris. 

18  L.R,A.(N.8.)    328. 
Last  elear  chance.  ^ 

Doctrine  of  last  clear  chance  as  affected 
by  question  of  concurrent  negligence. 

7  L.R.A.(N.S.)   132. 

Intoxication  of  persons  on  track  as  af- 
fecting applicability  of  doctrine  or  last 
clear  chance.  31  L.R.A.(N.S.)    1031. 


«  »» 


NEOOTIABILITT. 

Of  notes,  see  Bills  and  Notes,  I.  e. 

NEOOTIABU:  INSTRUMENTS. 

See  Bills  and  Notes;  Checks. 
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XEWLY  DISCOVERED  EVIDENCE— XEW  TRIAL,  I. 


HEWIiT  DISCOVERED  EVIDENCE. 

As  ground  for  Betting  aside  judgment,  see 

Judgment,    156. 
As  ground  for  new  trial,  see  New  Trial, 


HEW  PROMISE. 


Revival  by,  of  debt  released  by  discharge 
in  bankruptcy,  see  Bankruptcy,  66. 


NEWSPAPERS. 


Venue  of  libel  suit  against  proprietor  of, 
see  Action  or  Suit,  101. 

Admissibility  in  evidence  of  clipping  from, 
see  Evidence,  382. 

Injunction  against  publisher  of,  see  Injunc- 
tion, S. 

Liability  for  libel,  see  Libel  and  Slander. 

SuflBciency  of  certification  of  newspaper  in 
which  to  publish  notice  of  tax  sale,  see 
Taxes,  101. 

Publication  of  delinquent  tax  list  in,  see 
Taxes,  227-229. 


♦  »» 


NEW  TRIAL. 

I.  In  Genebal. 
II.  Fob  Errors  of  Coxner. 
III.  Fob   Matters  Pertainino  to  Jubt 

OE  Verdict. 
rv.  Matters  About  Couksel. 

V.  Surprise. 
VI.  New   Evidence. 
VII.  Practice;  Pboceedinos. 

a.  In  Oeneral. 

b.  Time. 

c.  Jfotice  of  Motion  or  Intention. 

d.  Statement;  Bill  of  Exceptions; 

Specification  of  Errors. 

e.  Affidavits  Oenerally. 

f.  Evidence  Oenerally. 

g.  Evidence     and     Affidavits      of 

Jurors. 
/h.  Remittitur. 
Vin.  Editorial  Notes. 

Time  of  taking  appeal  from  order  granting 
or  denving,  see  Appeal  and  Error,  75- 
78. 

Assignment  of  error  as  to,  see  Appeal  and 
Error,  273,  274. 

Presumption  on  appeal  as  to  propriety  of 
granting  or  denying,  see  Appeal  and 
Error,  488. 

Prejudicial  error  in  vacation  of  verdict, 
see  Appeal  and  Error,  1110. 

Reversal  of  order  granting,  because  wrong 
reason  assigned,  see  Appeal  and  Error, 
1120. 

Refusal  of  appellate  court  to  express  opin- 
ion on  affirming  order  granting  new 
trial,  see  Appeal  and  Error,  1131. 


Remanding  case  for  purpose  of  moving  for 
new  trial,  see  Appeal  and  Error,  1144, 
1145. 

Sufficiency  of  motion  to  make  objection 
available  on  appeal,  see  Appeal  and 
Error,  V.  d. 

Review  of  discretion  in  ruling  on,  see  Ap- 
peal and  Error,  VII.  f,  3,  i. 

Necessity  of  motion  for,  see  Appeal  and 
Error,  VII.  f,  5,  b. 

As  to  relief  against  judgment,  see  Judg- 
ment, VI. 


'L  In  Genebal, 
See  also  Judgment,  44. 

1.  The  granting  of  a  new  trial  on  de- 
fendant's motion,  is  within  the  discretion 
of  the  court,  although  it  is  necessary  to 
amend  the  answer  to  render  admissible  evi- 
dence which  it  is  claimed  will  be  a  defend. 
Polk  V.  Carney,  17  S.  D.  436,  97  N.  W. 
360. 

2.  The  object  of  courts  being  to  secure 
parties  a  fair  and  impartial  trial  of  liti- 
gation, the  court  should,  when  by  reason 
of  accidents  such  a  trial  has  not  been  had. 
liberally  exercise  its  discretion  in  the  inter- 
ests of  justice,  and  give  the  parties  ile- 
prived  of  such  trial  an  opportunity  to  ob- 
tain the  same.  Sluman  v.  Dolan,  —  S.  D. 
— ,  123  N.  W.  72. 

3.  A  new  trial  may  be  granted  in  cases 
tried  under  N.  D.  Rev.  Codes  1905,  §  7229. 
in  furtherance  of  justice,  where  the  action 
was  dismissed  on  motion  at  the  close  of 
plaintiff's  case,  and  final  disposition  of  tlie 
case  cannot  for  that  reason  be  made.  Mas- 
sey  v.  Rae,  18  N.  D.  409,  121  N.  W.  75. 

4.  A  mortgagor  who  has  conveyed  all 
his  rig^t  and  interest  in  the  mortgaged 
premises,  has  such  interest  in  the  subject 
matter  of  the  suit  as  entitles  him  to  a  ucw 
trial  where  the  plaintiff  is  seeking  to  fore- 
close the  mortgage  and  to  recover  a  per- 
sonal judgment  against  him  for  the  balance, 
where  the  judgment  entered  for  the  plaintiff 
is  not  sustained  by  the  evidence.  Kam- 
mann  v.  Barton,  —  S.  D.  — ,  128  N.  W.  329. 

5.  Where  during  the  trial  of  an  action 
for  breach  of  promise  to  marry,  the  plaintiff 
fainted  during  the  argument  of  her  coun- 
sel, and  was  carried  into  an  adjoining  room 
in  the  court  house,  and  during  such  faint- 
ing spell  she  exclaimed,  "O,  my  baby  dar- 
ling," such  an  occurrence  was  not  such  as 
would  warrant  the  trial  court  in  granting 
a  new  trial  because  thereof,  and  the  court 
did  not  abuse  its  discretion  in  refusing  the 
new  trial.  Poe  v.  Arch,  —  S.  D.  — .  12S 
N.  W.  166. 

6.  The  trial  court  abused  its  discretion 
in  denying  a  motion  by  defendant  for  a  new 
trial,  where  it  clearly  appeared  that  de- 
fendant was  at  work  in  his  gradins  camp 
some  250  miles  or  more  from  the  place  of 
trial;  that  he  was  prevented  by  unavoid- 
able accidents  and  the  illness  of  his  son 
and  his  own  illness  at  the  camp  from  coin? 
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to  tbe  place  of  trial  in  time  to  be  at  the 
trial  until  the  jury  had  been  impaneled  and 
the  ease  partially  tried;  that  at  the  time  he 
arrived  at  the  place  of  trial  he  was  still 
ill  and  hardly  in  a  condition  to  properly 
attend  to  his  defense;  that  by  reason  of 
the  absence  of  one  of  his  employees,  who 
was  a  very  important  witness,  from  his 
camp  he  was  unable  to  take  him  along  with 
him  to  the  trial;  and  that  the  grading 
camp  was  in  a  sparsely  settled  country, 
distant  from  railroads  or  other  communica- 
tion. Sluman  v.  Dolan,  —  S.  D.  — ,  123 
N.  W.  72. 
Ifeeeuity  for  esoeptloiu. 

7.  A  party  cannot  under  S.  D.  Code  Civ. 
Proc.  §  301,  subd.  7,  move  for  a  new  trial 
for  error  not  excepted  to  at  the  trial. 
Traxinger  v.  Minneapolis,  St.  F.  &  S.  Ste. 
M.  R.  Co.  23  S.  D.  90,  120  N.  W.  770. 
IXTaiTer  of  rlsbt. 

8.  Where  plaintiff,  nine  months  after  a 
verdict  in  his  favor,  moves  for  a  new  trial 
for  errors  during  the  trial  prejudicial  to 
defendant,  unexcepted  to  by  plaintiff,  and 
defendant  appears  in  the  lower  court  and 
resists  the  motion  and  excepts  to  an  order 
allowing  the  same,  it  loses  any  right  it 
otherwise  would  have  had  to  a  new  trial. 
Traxinger  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  23  S.  D.  90,  120  N.  W.  770. 
OraatlaK  •■  to  some  eonrt*. 

9.  Where  there  are  distinct  counts  and 
causes  of  action  and  cross-complaints  and 
counterclaims  all  tried  in  the  same  case, 
a  new  trial  may  be  granted  as  to  part 
only,  and  denied  as  to  others.  Spawn  v. 
South  Dakota  C.  R.  Co.  —  S.  D.  — ,  127 
N.  W.  648. 


n.  Fob  Ebbobs  of  Coubt.  , 

See  also  infra,  40,  41. 

10.  Misconduct  warranting  a  new  trial 
is  shown  where  the  trial  judge  unnecessa- 
rily and  repeatedly  interrupted  the  cross- 
examination  of  the  state's  witnesses  by 
questions  and  remarks  which  hindered  effec- 
tive cross-examination  and  tended  to  create 
the  impression  that  the  trial  judge  was 
convinced  of  the  truthfulness  of  the  witness 
and  the  merits  of  the  state's  case.  State  v. 
Hazlett,    14    N.   D.    490,   106   N.   W.    617. 

11.  Where  at  the  time  the  jury  in  a 
criminal  trial  were  about  to  retire  to  de- 
liberate upon  their  verdict  the  court  in- 
formed them  that  a  stipulation  had  been 
made  for  their  convenience  whereby  the 
clerk  was  invested  with  power  to  accept 
their  verdict  in  the  absence  of  the  court, 
and  then  the  court  was  adjourned  for  ten 
days,  and  the  verdict  of  the  jury  was  given 
on  Sunday  morning  in  the  presence  of  the 
defendant  and  his  counsel,  and  the  state's 
attorney,  and  accepted  by  the  clerk  in  the 
absence  of  the  court,  and  the  jury  dis- 
charjred.  such  verdict  and  the  judgment 
entered  thereon  were  null  and  void,  and  a 


new  trial  would  be  granted  notwithstand- 
ing such  stipulation.  State  v.  Jackson,  21 
S.  D.  404,  113  N.  W.  880,  16  A.  &  E.  Ann. 
Cas.  87. 

12.  Where  during  the  trial  of  an  action 
for  breach  of  promise  to  marry,  the  court 
left  the  bench  and  went  into  an  adjoining 
room  where  the  plaintiff  had  been  taken 
in  a  fainting  condition,  the  argument  of  the 
counsel  proceeding  without  interruption 
while  he  was  so  absent,  such  an  occurrence 
was  not  sufficient  to  warrant  the  trial  court 
granting  a  new  trial  because  thereof,  and 
the  trial  court  did  not  err  in  refusing  the 
new  trial  on  such  grounds.  Foe  v.  Arch, 
—  S.  D.  — ,  128  N.  W.  166. 

12a.  A  new  trial  will  be  granted  in  a 
criminal  action,  where  the  trial  judge,  in 
the  absence  of  the  attorneys,  entered  the 
jury  room,  at  the  request  of  the  jurors, 
after  they  had  retired  to  deliberate  on  their 
verdict,  and  conversed  ^th  them  in  refer- 
ence to  the  case,  whether  the  conversation 
was  prejudicial  to  the  accused  or  not.  State 
V.  Murphy,  17  N.  D.  48,  17  L.R.A.(N.S.) 
609,  115  N.  W.  84,  16  A.  ft  E.  Ann.  Cas. 
1133. 
As  to  eyldenoo. 

13.  Admission  of  testimony  in  rebuttal, 
which  is  not  all  strictly  rebuttal,  does  not 
require  the  granting  of  a  new  trial  where 
the  defendant  was  not  prejudiced  in  his 
substantial  rights.  State  v.  Werner,  16 
N.  D.  83,  112  5j.  W.  60. 

14.  If  the  evidence  tends  to  show  that 
a  foreclosure  action  is  barred  by  limitation 
as  to  one  or  more  unequal  parts  of  the  land 
which  is  undivided,  and  not  barred  as  to 
other  parts,  but  fails  to  disclose  as  to  which 
parts  the  statutory  bar  is  complete,  and 
such  uncertainty  in  the  proof  is  due  to  the 
fact  that  neither  the  trial  court  nor  counsel 
deemed  such  proof  material,  a  new  trial 
will  be  ordered.  Paine  v.  Dodds,  14  N.  D. 
189,  116  Am.  St.  Rep.  674,  103  N.  W.  931. 

_  15.  The  trial  court  did  not  abuse  its 
discretion  in  granting  a  retrial  of  a  prose- 
Aition  for  murder,  where  it  did  not  appear 
that  the  dying  declarations  of  the  deceased, 
which  bad  been  admitted  as  evidence,  were 
made  under  the  proper  sense  of  impending 
death.  State  v.  Swenson,  —  S.  D.  — . 
129  N.  W.  119. 
A«  to  leading;  qaeBtlons. 

16.  If  it  clearly  appears  that  the  depart- 
ure from  the  general  rule  against  leading 
questions  was  unwarranted  and  prejudicial 
to  the  appellant,  a  new  trial  will  be  grant- 
ed. State  v.  Hazlett,  14  N.  D.  490,  105 
K  W.  617. 

As  to  instructions. 
See  also  Evidence,   1014. 

17.  An  instruction  given  to  a  jui7  in  the 
following  language:  "If  you  find  from  the 
evidence  that  any  witness  has  sworn  falsely 
as  to  any  material  fact  or  issue  in  this  case, 
you  should  receive  the  testimony  of  such 
witness  with  caution.  Vou  have  a  right  to 
reject  the  statement  of  such  witnesses,  ex- 
cepting in  so  far  as  they  may  be  corrobora- 
ted  by  other   credible   evidence"—- is   nrror 


Digitized  by 


Google 


70S 


NEW   TRIAL,    in. 


warranting  the  grantinK  of  a  new  trial. 
State  V.  Johnson,.  14  N.  D.  288,  103  N.  W. 
6GS.  o 

18.  In  an  action  to  recover  for  injuries 
to  the  person  of  the  plaintiff  by  reason  of 
the  negligence  of  the  defendant,  while  the 
plaintiff  was  a  passenger  riding  in  one  of 
Its  cabooses,  it  was  error  justifying  the 
trial  court  in  granting  a  new  trial  to  in- 
struct the  jury  to  take  into  consideration 
the  loss  of  time  occasioned  plaintiff  by  the 
injuries  complained  of  in  fixing  the  amount 
of  damages,  when  no  lose  of  time  was  plead- 
ed and  no  evidence  offered  showing  the  val- 
ue of  his  time,  the  extent  of  his  business, 
or  giving  the  jury  any  facts  on  which  to 
base  a  finding  for  loss  of  time.  Barron  v. 
Northern  P.  R.  Co.  16  N.  D.  277,  113  N.  W. 
10!f. 

10.  An  instruction  in  a  criminal  case  as 
follows:  "Gentlemen  of  the  jury,  I  charge 
you  to  pay  no  attrition  to  any  remarks  or 
statements  made  by  counsel.  You  are  the 
sole  judges  of  the  questions  of  fact  in  this 
case.  The  court  will  give  you  the  law. 
It  is  your  duty  to  decide  this  case  accord- 
ing to  the  law  given  you  by  the  court,"  is 
so  misleading  as  to  be  grounds  for  a  new 
trial.  Gooler  v.  Eidsness,  18  N.  D.  338, 
128  N.  W.  .307. 

20.  The  action  of  the  trial  court  in  in- 
structing the  jury  that  the  plaintiff  was  the 
owner  of  certain  property  and  that  a  cer- 
tain person  had  no  authority  to  make  a  sale 
thereof;  is  such  error  as  will  justify  it  in 
granting  a  new  trial,  where  the  evidence 
as  to  the  ownership  was  conflicting  and  the 
evidence  as  to  said  person's  authori^  to 
sell  the  property  was  undisputed.  Weller 
V.  Hilderbrandt,  19  S.  D.  45,  101  N.  W. 
1108. 

Failnre  or  refusal  to  find. 

21.  In  action  tried  by  the  court,  without 
a  jury,  under  N.  D.  Rev.  Codes  1899,  S 
5630,  the  refusal  or  failure  of  the  trial 
court  to  make  findings  upon  all  of  the 
issues  does  not  constitute  ground  for  grant- 
ing a  new  trial  or  reversing  the  judgment, 
but  the  remedy  of  a  party  aggrieved  by  such 
refusal  or  failure  is  an  appeal  from  the 
judgment,  and  a  trial  de  novo  upon  the 
evidence  in  this  court.  Chaffee-Miller  Land 
Co.  V.  Barber,  12  N.  D.  478,  97  N.  W.  860. 
Direotioit  of  Terdiot. 

See  also  Appeal  and  Error,  242. 

22.  Where  the  evidence  in  a  case  shows 
a  decided  conflict  on  material  questions, 
the  directing  of  a  verdict  is  error,  and  the 
district  court  is  justified  in  granting  a  new 
trial.  Gooler  v.  Eidsness,  18  K.  D.  338, 
121  N.  W.  83. 

23.  A  new  trial  is  properly  granted  where 
by  a  mistake  of  law  the  trial  court  directed 
a  verdict  in  favor  of  defendant  regardless 
of  evidence  amply  sufficient  to  sustain  the 
oomnlaint.  Waege  v.  Koehler,  19  S.  D. 
436,  103  N.  W.  1135. 

24.  It  is  not  an  abuse  of  discretion  on 
the  part  of  the  lower  court  to  grant  a  new 
trial  of  an  action  brought  by  the  lessees 
against  their  lessors  for  the  conversion  of 


crops  grown  by  the  former  tuader  a 
giving  the  lessors  the  title  and  possession 
of  all  of  the  crops  until  a  division  thereof, 
in  which  action  the  court  directed  a  ver- 
dict in  favor  of  the  defendants  on  the  the- 
ory that  the  action  should  have  been  in 
equity  for  an  accounting,  where  it  appeared, 
by  undisputed  evidence,  before  any  objec- 
tion was  raised  to  the  form  of  the  action 
that  the  plaintiffs  had  been  injured  by  the 
acts  of  the  defendants  and  were  entitled 
to  relief  in  some  form.  Jones  v.  Jones,  17 
S.  D.  256,  96  N.  W.  88. 


IIJ.  Fob  Mattebs  PEBTAunNO  to  Just  ob 
Verdict. 

Affidavits  of  jurors  as  to,  see  infra,  VII.  g. 
Consideration  of  verdict,  see  supra,  22-24. 
See  also  Pleading,  243. 

25.  A  new  trial  must  be  granted  where 
the  facts  found  in  a  special  verdict  are  in- 
sufficient to  support  the  judgment  for  plain- 
tiff, by  reason  of  the  absence  of  findings  on 
matters  in  dispute  essential  to  the  com- 
plete determination  of  the  issues.  Bcare  v. 
Wright,  14  N.  D.  26,  60  L.R,A.  409,  103 
N.  W.  632,  8  A.  &  E.  Ann.  Cas.   1057. 

[Cited   in   note   in   24   L.R_A.(N.S.)   .77, 
on  what  special  verdict  must  contain.] 

26.  The  plaintiff  made  a  written  contract 
to  purchase  certain  real  estate  from  the  de- 
fendants. One  of  the  inducements  to  make 
the  contract  was  their  false  statement  that 
they  had  the  legal  title  to  the  land.  De- 
fendants perfected  their  title  and  tendered 
proper  conveyances  of  title  at  the  time  and 
place  fixed  by  the  contract.  At  the  trial 
of  plaintiff's  action  to  recover  damages  for 
the  false  statement  the  jury  returned  a  ver- 
dict in  his  favor,  general  in  form,  but  with- 
out fixing  any  sum  as  damages.  They  also 
made  certain  special  findings.  These  were 
also  silent  as  to  the  amount  of  damages. 
The  trial  judge  thereafter  awarded  a  re- 
covery to  plaintiff.  Defendants  moved,  upon 
the  minutes,  to  vacate  the  verdict  and  judg- 
ment upon  the  ground  that  (1)  the  verdict 
and  damages  were  excessive,  (2)  that  the 
evidence  is  insufiicient  to  justify  the  ver- 
dict, and  (3)  that  the  verdict  is  against 
and  contrary  to  law.  Held,  (1)  that  there 
is  no  evidence  that  the  false  statement  was 
attended  with  or  followed  by  injury  or 
daniage;  (2)  that  the  record  presents  a  case 
of  mistrial,  and  that  the  motion  was  prop- 
erly granted  and  must  be  afBrmed,  Son- 
nesyn  v.  Akin,  14  N.  D.  248,  104  N.  W. 
1026. 

EzceuiTe  Terdiot. 

Fight  of  court  to  remit  excess,  see  Trial, 
VIII.  d. 

27.  When  an  amount  of  damages  for  per- 
sonal injuries  has  been  ascertained  by  the 
jury,  it  must  stand,  though  the  court  might, 
as  a  juror,  have  awarded  a  different  sura; 
but  the  estimate  must  express  the  honest 
judgment  of  fair-minded  men,  and   if  the 
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recovery  is  so  excessive  as  to  clearly  indi- 
cate that  it  was  given  under  the  influence 
of  passion  or  prejudice,' under  S.  D.  Rev. 
Code  Civ.  Proc.  sec.  301,  subd.  5,  a  new 
trial  should  be  granted  in  order  that  the 
estimation  may  be  made  by  a  competent  tri- 
bunal. Davis  v.  Holy  Terror  Min.  Co.  20 
S.  D.  399,  107  N.  W.  374. 
Insaffioiencj  of  evidence. 
Amendment  of  complaint  after  grant  of  new 

trial,  see  Action  or  Suit,  30. 
Beview  of  discretion  as  to,  see  Appeal  and 

Error,  676-694. 
As  ground  for  vacation  of  judgment,   see 

Judgment,   VI.   c.   1. 
See  also  supra,  4. 

28.  The  court  may  in  its  discretion  grant 
a  new  trial  on  the  ground  that  the  evidence 
was  insufficient  to  justify  the  verdict,  where 
there  is  no  direct  evidence  contradicting 
the  positive  testimony  of  the  unsuccessful 
party.  Rochford  v.  Albaugh,  16  S.  D.  628, 
94  N.  W.  701. 

29.  The  rule  that  the  uncorroborated  tes- 
timony of  a  witness  in  his  own  behalf  is 
not  conclusive  upon  the  jury,  does  not  di- 
vest the  trial  court  of  its  discretion  to  grant 
a  new  trial.  Rochford  v.  Albaugh,  16  S.  D. 
628,  94  N.   VV.  701. 

30.  A  trial  court  is  authorized  on  motion 
for  a  new  trial  to  grant  the  motion  upon  the 
ground  that  in  its  opinion  the  verdict  is 
against  the  weight  of  the  evidence,  and  for 
the  purpose  of  determining  the  question 
may  take  into  consideration  the  whole  evi- 
dence in  the  case.  Dickinson  v.  Hahn,  23 
S.  D.  65,  119  N.  W.  1034. 

31.  The  granting  or  refusing  of  a  new 
trial  for  insufficiency  of  the  evidence  to 
sustain  the  verdict  is  largely  within  the 
sound  judicial  discretion  of  the  trial  court, 
and  its  decision  should  not  be  disturbed 
except  for  an  abuse  of  such  discretion.  Nil- 
son  V.  Horton,  —  N.  D.  — ,  123  N.  W.  397. 

32.  An  abuse  of  discretion  in  granting  a 
new  trial  is  not  shown  In  an  action  for  the 
breach  of  a  contract  for  the  sale  of  lands 
by  the  defendant,  where  the  defendant  in- 
troduced abundant  evidence  to  support  his 
defenses,'  which  was  contradicted  by  that 
introduced  by  the  plaintiff,  and  the  evi- 
dence was  not  preponderatingly  strong 
against  or  in  favor  of  either  party,  and 
there  had  been  but  one  trial  of  the  action. 
Root  V.  Bingham,  —  S.  D.  — ,  128  N.  W. 
132. 

33.  Where  defendant  challenges  the  suffi- 
ciency of  the  evidence  to  support  a  convic- 

.tion  of  rape,  on  the  ground  that  there  was 
certain  medical  testimony  that  conclusively 
demonstrates  that  the  condition  of  the  pros- 
ecuting witness,  a  child,  was  such  that  tho 
crime  could  not  have  been  consummated, 
a  new  trial  will  not  be  granted  where  there 
was  evidence  from  which  the  jury  was  justi- 
fied in  finding  that  the  defendant  was  guilty 
as  charged.  State  v.  Werner,  16  N.  D.  83, 
112  N.  W.  60. 
lUsqnaUfloation  of  Juror. 

34.  The  disqualification  of  a  juror  in  a 
murder  case,  is  not  in  the  absence  of  a 
challenge  by  the  defendant  a  ground  for  a 


new  trial  under  S.  D.  Rev.  Code  Cr.  Proc. 
§  430,  on  the  ground  of  an  error  "in  a  de- 
cision of  law."  State  v.  Coleman,  17  S.  D. 
594,  98  N.  W.  176. 

36.  The  disqualification,  of  a  juror  in  a 
murder  case,  who  was  allowed  to  sit  with- 
out challenge,  is  not  a  ground  for  a  new 
trial  under  S.  D.  Rev.  Code  Cr.  Proc.  §  430, 
on  the  theory  that  such  disqualification 
constitutes  "newly  discovered  evidence." 
State  v.  Coleman,  17  S.  D.  694, 98  N.  W.  175. 
Mlsoondnct  of  Joror. 
Review  of  discretion  as  to,  see  Appeal  and 

Error,  674. 
Reversible  error  in  respect  to,  see  Appeal 

and  Error,  VII.  k,  7,  d. 

36.  The  improper  conduct  of  a  juror  is 
not  ground  for  a  new  trial  unless  it  appears 
that  it  was  caused  by  the  prevailing  party 
or  indicates  improper  bias  upon  the  juror's 
mind  or  that  it  had  an  unfavorable  effect 
on  the  party  moving  for  a  new  trial.  State 
V.  Robidou,  —  IS.  O.  —,  128  N.  W.  1124. 

37.  A  trial  court  did  not  abuse  Us  dis- 
cretion in  refusing  to  grant  a  new  trial  be- 
cause of  alleged  misconduct  of  a  juror  where 
it  appeared  that  such  juror  told  a  friend 
to  inform  the  defendant  that  if  he  did  not 
let  him  off  the  jury  he  would  convict  him 
but  it  did  not  appear  that  such  information 
was  given  defendant  until  after  his  convic- 
tion and  the  party  to  whom  the  juror  made 
such  statement  accepted  him  as  a  juror  on 
his  trial  for  a  similar  offense  and  the  juror 
alleged  that  such  statement  was  made  in  a 
jocular  manner.  State  v.  Robidou,  —  N. 
D.—,  128  N..W.  1124. 
Intoxication   of  Jnror. 

38.  The  intoxication  of  a  juror  during 
the  progress  of  the  trial  cannot  be  relied 
on  as  grounds  for  a  new  trial  where  dur- 
ing the  trial  the  appellant  and  his  counsel 
were  aware  of  the  condition  of  the  juror 
and  failed  to  call  the  attention  of  the  court 
to  such  fact.  Ewing  v.  Lunn,  22  S.  D.  95, 
115  N.  W.  527. 

Coercion  of  Jnrj. 

Affidavits  of  jurors  as  to,  see  infra,   122. 
Reversible  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  7,  d. 

39.  Where  in  view  of  the  issues  involved 
and  the  evidence  introduced  in  the  prosecu- 
tion of  a  saloon  keeper  for  keeping  his  sa- 
loon open  on  Sunday,  each  juror  must  have 
reached  a  conclusion  soon  after  retiring, 
and  an  all  night  session  failed  to  produce 
an  agreement  as  to  the  facts,  no  misunder- 
standing existing  as  to  the  law  of  the  case, 
it  was  error  for  the  court,  to  state  to  the 
jury  that  the  jury  would  not  be  allowed  to 
separate  without  an  agreement,  the  state- 
ment being  deliberate  and  repeated  after 
objection  by  accused.  State  v.  Place,  20 
S.  D.  489,  107  N.  W.  829,  11  A  4  E.  Ann. 
Cas.  1129. 

40.  Where  an  accused  specifically  alleged 
in  his  application  for  a  new  trial  that  the 
verdict  was  returned  because  of  improper 
conduct  of  the  trial  court  in  stating  that 
the  jury  would  not  be  allowed  to  separate 

without  an  agreement,  he  presents  the  ques- 
tion to  the  trial  and  to  the  apjjellate  court, 
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although  he  did  not  designate  the  ground 
in  the  language  of  the  statute,  S.  D.  Rev. 
lode  Crim.  l^roc.  §  430,  which  authorizes 
a  new  trial  when  the  verdict  has  been  de- 
cided by  lot  or  by  any  means  other  than  a 
fair  expression  of  opinion  on  the  part  of 
the  jurors.  State  v..  Place,  20  S.  D.  489, 
107  N.  W.  820,  11  A.  &  E.  Ann.  Cas.  1129. 

41.  Where  the  trial  court  states  to  the 
jury  that  they  will  not  be  permitted  to 
separate  without  an  agreement,  after  they 
have  been  out  all  night,  and  where  in  view 
of  the  issues  involved  and  the  evidence  in- 
troduced each  juror  must  have  reached  a 
conclusion  soon  after  retiring,  no  misunder- 
btanding  existing  as  to  the  facts,  the  action 
of  the  court  was  an  irregularity  within  S. 
D.  Rev.  Code  Crim.  Proc,  §  430,  declaring 
that  there  shall  be  a  new  trial  when  the 
verdict  has  been  decided  by  lot,  or  by  auy 
means  other  than  a  fair  expression  of  opin- 
ion on  the  part  of  the  jurors.  State  v. 
Place,  20  S.  D.  489,  107  N.  W.  829,  11  A. 
&  E.  Ann.  Cas.  1129. 

View  bj  Jury.  | 

Evidence  on  motion  for,  see  infra,  120. 

42.  When  the  condition  of  the  locus  in 
quo  is  material,  an  unauthorized  view  re- 
quires a  new  trial  unless  it  is  clear  that 
the  misconduct  could  not  have  influenced 
the  verdict.  Grantz  v.  Deadwood,  20  S.  D. 
496,  107  N.  W.  832. 


rv.  Mattebs  About  Counsel. 

43.  The  failure  of  one  attorney  to  notify 
another  when  a  case  will  be  called,  if  an 
agreement  to  do  so  is  made,  will  not  be 
ground  for  a  new  trial,  unless  the  attorney 
to  be  notified  has  used  diligence  to  attend 
after  learning  from  other  reliable  sources 
when  the  case  is  to  be  called.  Josephson  v. 
Sigfusson,  13  N.  D.  312,  100  N.  W.  703. 

44-45.  Where  on  a  trial  for  embezzlement 
the  state's  attorney  stated  that  there  had 
been  testimony  that  the  defendant  had  de- 
posited certain  checks  to  his  personal  cred- 
it, which  the  defendant  had  not  denied,  such 
statement  was  prejudicial  to  the  defendant 
and  warranted  a  new  trial  where  the  de- 
fendant had  not  testified  in  the  trial,  and 
this  called  the  jury's  attention  to  such 
fact,  contrary  to  the  statute.  State  v. 
Jones,  21  S.  D.  469,  113  N.  W.  716. 


witness  at  any  time.  Smith  v.  Mutoal 
Cash  Guaranty  P.  Ins.  Co.  21  S.  D.  433, 
113  N.  W.  94. 

47.  Where  a  copy  of  a  deed  is  annyY^w^ 
to  and  served  with  the  complaint,  purport- 
ing to  be  executed  to  the  plaintiff  by  the 
defendant,  the  defendant  obtains  full  in- 
formation as  to  the  plaintiff's  claim,  and 
if  defendant  intended  to  deny  that  the  deed 
was  executed  to  the  plaintiff  and  insist  that 
an  alteration  therein  had  been  made  by 
substituting  the  name  of  plaintiff  for  that 
of  a  third  person,  he  should  have  been  pre- 
pared at  the  trial  with  the  evidence  upon 
such  question,  and  cannot  claim  surprise 
at  the  trial  as  to  the  claim  made  by  plain- 
tiff. Ernster  v.  Christianson,  —  S.  D.  — , 
123  N.  W.  711. 

48.  Where  a  witness  not  subpoenaed,  but 
who  promised  to  attend  the  trial,  fails  to 
attend,  owing  to  sickness,  such  sickness 
becoming  known  to  defendant  during  the 
trial,  his  failure  to  attend  is  not  ground  for 
granting  a  new  trial,  under  N.  D.  Rev. 
Codes  1899,  §  6472,  subd.  3,  making  "acci- 
dent or  surprise  which  ordinary  prudence 
could  not  have  guarded  against"  a  ground 
for  a  new  trial,  when  no  motion  for  a  con- 
tinuance was  made  after  the  witness'  sick- 
ness became  known  to  defendant.  Joseph- 
son  v.  Sigfusson,  13  N.  D.  312,  100  N.  W. 
703. 


V.  Surprise. 

As  ground  for  vacation  of  judgment,  see 
Judgment,  VI.  c,  3. 

46.  It  was  not  an  abuse  of  discretion  to 
deny  a  motion  for  new  trial  on  the  ground 
of  surprise,  where  the  newly  discovered  evi- 
dence, was  the  testimony  of  the  moving  par- 
ty's agent,  whose  authority  the  moving  par- 
ty had  attempted  to  deny  all  during  the 
trial  and  had  not  attempted  to  produce  as  a 


VI.  New  Evidence. 

Time  for  motion,  see  infra,  88,  92,  93. 
Affidavits  on  motion  for,  see  infra,  111-119 
Motion  for,  as  part  of  record  on  appeaC 

see  Appeal  and  Error,  122. 
Review  of  discretion  as  to,  see  Appeal  and 

Error,  695-699. 
Ab  ground   for  vacation   of  judgment,  see 

Judgment,  156;  VI.  e,  1. 
See  also  supra,  46;  infra,  80. 

49.  Where  a  motion  for  new  trial  was 
based  upon  the  affidavit  of  a  witness,  on  the 
ground  of  newly  discovered  evidence,  and  it 
appeared  that  such  witness  had  been  a  wit- 
ness at  the  former  trial  and  that  nothing 
prevented  her  from  giving  the  alleged  new 
evidence  there,  and  it  also  appeared  that 
part  of  such  evidence  was  false,  it  was  prop- 
er to  overrule  the  motion.  Simonson  v. 
Aney,  —  S.  D.  — ,  128  N.  W.  319. 

50.  A  new  trial  for  newly  discovered  evi- 
dence should  be  granted,  in  case  the  location 
of  a  quarter  section  corner  is  in  dispute, 
such  evidence  being  that  of  the  government 
surveyor  who  made  the  survey,  and  who. 
at  the  time  of  the  trial  was  a  government 
official  in  Alaska,  but  has  since  returned  and 
stateu  that  his  survey  was  made  exactly  as 
set  forth  in  his  field  notes.  Kellogg  v.  Finn 
22  S.  D.  578.  133  Am.  St.  Rep.  945,  119 
N.  W.  545,  18  A.  &  E.  Ann.  Cas.  363. 

51.  A  new  trial  should  be  granted,  on  the 
ground  of  newly  discovered  material  evi- 
dence, of  an  action  based  on  a  note  given 
bj  the  defendant  to  a  partnership,  and  by 
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the  finn  transferred  to  the  plaintiff,  who 
wus  one  of  the  copartners,  which  action  the 
<lt>fenclant  defended  on  the  ground  that  the 
note  was  delivered  to  the  other  partner  as 
collateral  security  to  a  debt  owing  to  such  j 
partner  by  defendant  and  that  such  indebt- 
edness had  been  paid,  and  in  which  action  it 
appeared  that  an  individual  note  held  by 
such  other  partner,  to  which  the  defendant 
claimed  that  the  note  in  suit  was  collateral, 
had  been  paid,  where  after  the  trial  of  the 
suction,  the  partnership  books  are  found 
showing  that  the  note  in  controversy  was 
given  to  the  firm  in  payment  of  an  oijen 
book  account  contracted  by  defendant  with 
such  other  partner  and  by  him  transferred 
to  the  firm.  Waite  v.  Fish,  17  S.  D.  215, 
05  N.  W.  928. 
Impeaohlng. 

52.  Newly  discovered  evidence  which  is 
not  material  to  the  issues,  but  is  merely 
impeaching,  is  not,  as  a  general  rule,  a 
sufficient  ground  for  granting  a  new  trial. 
Libby  v.  Barry,  15  N.  D.  286,  107  N.  W. 
972. 

53.  It  is  not  an  abuse  of  discretion  to 
deny  a  motion  for  new  trial  on  the  ground 
of  newly  discovered  evidence,  where  such 
evidence  does  not  tend  to  establish  or  dis- 
prove any  issue  within  the  pleadings,  but 
either  discredits  the  testimony  of  the  plain- 
tiff given  on  trial,  or  relates  collateral  is- 
sues brought  out  on  cross-examination  of 
the  plaintiff.  Smith  v.  Mutual  Cash  Guar- 
anty V.  Ins.  Co.  21  S.  D.  433,  113  N.  W.  94. 

54.  in  an  action  for  rent  on  an  alleged 
lease  by  defendant  of  80  acres  of  land  from 
plaintiff,  in  which  defendant  put  in  a  gener- 
al denial,  it  was  disclosed  on  the  trial  that 
defendant  had  formerly  leased  100  acres, 
and  at  the  expiration  had  remained  in  pos- 
session of  the  80  acres  in  question  for  some 
•lays.  Plaintiff,  however,  claimed  under  an 
entirely  new  lease  of  the  80  acres.  After 
verdict  for  defendant  plaintiff  moved  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence,  which  was  that  the  defendant  had 
during  the  time  of  the  alleged  lease  tried  to 
lease  said  80  .acres  to  another  person.  The 
effect  of  the  evidence  was  to  impeach  de- 
fendant, as  he  had  on  the  stand  denied  hav- 
ing entered  into  any  lease  with  plaintiff. 
Held,  no  error  in  denying  motion  for  new 
trial.  Luschen  v.  Ullom.  —  S.  D.  — ,  127 
N.  W.  463. 

CnmnlatlTe. 

Affidavits  on  motion  for,  see  infra,  115,  116. 

55.  A  new  trial  will  not  be  granted  for 
newlv  discovered  cumulative  evidence.  State 
T.  Eaice,  —  S.  D.  — ,  123  N.  W.  708;  State 
y.  Brandner,  —  N.  D.  — ,  130  N.  W.  941. 

56.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence 
which  is  merely  cumulative  and  corrobora- 
tive of  testimony  already  given.  Ernster  v. 
Christiansen,  —  S.  D.  — ,  123  N.  W.  711. 

57.  One  is  not  entitled  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence, 
where  such  evidence  would  be  merely  cu- 
mulative, and  no  sufficient  excuse  is  offered 


for  its  nonproduction  at  the  trial.    Hahn  v. 
Dickinson,  19  S.  D.  373,  103  N.  W.  642. 

58.  A  new  trial  on  the  ground  of  newly 
discovered  evidence  will  not  be  granted 
where  the  newly  discovered  evidence  is  sim- 
ply cumulative,  or  merely  impeaching  evi- 
dence, and  would  probably  not  change  the 
verdict  on  another  trial.  State  t.  Laper, 
—  S.  D.  — ,  128  N.  W.  476. 

59.  The  rule  that  a  new  trial  will  not  be 
granted  for  newly  discovered  evidence  where 
such  evidence  is  merely  cumulative  is  not 
applicable  to  a  case  where  the  testimony  is 
corroborative  of  a  party  to  the  action  who 
is  his  own  principal  witness.  Sluman  v. 
Dolan,  —  S.  D.  — ,  123  N.  W.  72. 

60.  Where  in  an  election  contest,  based 
upon  the  ground  that  the  contestee  was  not 
twenty-five  years  of  age  as  required  by  the 
constitution  as  a  qualification  for  the  office 
in  question,  after  a  judgment  for  the  con- 
testee, a  motion  for  a  new  trial  was  made 
on  the  grounds  of  newly  discovered  evi- 
dence, it  was  proper  to  deny  such  motion, 
where  such  evidence  was  simply  to  add  ad- 
ditional testimony  to  that  already  given 
as  to  the  date  of  the  contestee's  birth,  and 
where  the  materiality  of  the  testimony  was 
questionable  and  its  truthfulness  was  denied 
by  counter-affidavits.  Breeden  v.  Martens, 
21  S.  D.  357,  112  N.  W.  960. 

61.  A  new  trial  of  one  convicted  of  mur- 
dering his  brother  for  the  alleged  purpose 
of  securing  the  benefit  of  certain  insurance 
on  the  life  of  deceased,  will  not  be  granted 
on  the  ground  of  newly  discovered  evidence, 
cumulative  in  character,  to  the  effect  that 
deceased  had  stated  that  he  intended  to 
take  out  additional  insurance  on  his  life. 
State  v.  Coleman,  17  S.  D.  594,  98  N.  W. 
175. 

62.  In  a  prosecution  for  receiving  a  stol- 
en horse,  in  which  the  defense  was  that  the 
defendant  had  owned  the  hor&e  ever  since  it 
was  born,  and  the  defendant  so  testified  on 
the  trial,  and  he  was  corroborated  by  sev- 
eral witnesses  who  testified  that  they  had 
seen  it  in  his  possession  a  year  before  the 
time  it  was  alleged  to  have  been  stolen, 
evidence  that  the  horse  had  been  in  the  pos- 
session of  the  defendant  for  three  years,  and 
which  did  not  tend  to  support  the  testimony 
of  any  particular  witness,  and  which  might 
tend  to  prove  possession  by  the  defendant 
at  times  not  referred  to  in  the  testimony 
of  such  other  witnesses,  is  not  cumulative 
evidence  which  would  preclude  a  new  trial. 
State  v.  Laper,  —  S.  i).  — ,  128  N.  W.  470. 

63.  Proposed  newly  discovered  evidence 
tending  to  prove  the  ultimate  fact  of  the 
case,  but  which  had  not  before  been  given 
in  evidence,  is  not  cumulative  evidence,  thus 
a  photograph  of  a  marriage  record  in  Ire- 
land to  prove  that  the  signature  thereon 
was  the  same  as  the  admitted  signature  of 
a  person  was  not  cumulative  on  the  issue 
whether  the  signer  was  married,  it  havin,r; 
been  evidenced  before  by  a  certified  cnpv  of 
the  record.  Re  McClellan,  21  S.  D.  209,"lU 
N.    W.    540,    reversing   on    rehearing    this 

I  point  20  S.  D.  498,  107  N.  W.  681. 
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Probable  effeot  of  evldeaee. 

See  also  infra,  73. 

64.  Newly  discovered  evidence  which  is 
unlikely  to  produce  a  different  result  is  not 
sufficient  to  warrant  a  new  trial.  Palmer  v. 
Schurz,  22  S.  D.  283,  117  N.  W.  150. 

65.  If  the  newly  discovered  evidence 
Bought  to  be  introduced  upon  new  trial  is 
sucn  that  the  court  can  see  that  it  might 
change  the  result  or  tend  to  raise  a  doubt 
in  the  minds  of  the  jurors  as  to  a  material 
issue,  a  new  trial  should  be  granted  though 
it  would  ordinarily  be  refused  on  the  ground 
that  the  evidence  was  cumulative.  State  t. 
Laper,  —  S.  D.  — ,  128  N.  W.  476. 
DlUgenoe. 

Showing  of,   in   affidavits,    see   infra,    117, 

118. 
Judgment  on  appeal  where  lack  of  diligence 

appears,  see  Appeal  and  Error,   1145. 

66.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence  in  the  absence  of 
proof  of  diligence  on  the  part  of  the  moving 
party  in  obtaining  the  evidence.  Ernster  v. 
Christianson,  —  S.  D.  — ,  123  N.  W.  711. 

07.  Where,  in  an  action  to  determine  ad- 
verse claims,  in  which  defendant  claims  un- 
der a  tax  deed  the  defect  in  the  deed  was 
properly  pointed  out  by  an  objection  at  the 
trial,  but  the  party  offering  it  neglected  to 
offer  other  evidence  of  his  alleged  right  as  a 
tax-sale  purcliaser  he  cannot  have  a  new 
trial  to  supply  the  absence  of  proof.  State 
Finance  Co.  v.  Beck,  15  N.  D.  374,  109  N. 
W.  357. 

68.  Where  in  an  action  for  divorce  by 
the  husband,  the  wife  denied  the  alleged 
grounds  for  divorce,  and  alleged  by  way  of 
cross-complaint,  facts  entitling  her  to  a  de- 
cree of  separate  maintenance,  among  which 
vfas  the  fact  that  the  husband  was  guilty  of 
improper  relations  with  another  woman, 
and  no  continuance  was  asked  at  the  trial 
for  the  purpose  of  obtaining  the  testimony 
of  such  woman,  and  the  decree  in  favor  of 
the  defendant  was  entered,  a  motion  for  a 
new  trial  on  the  grounds  of  newly  discov- 
ered evidence  was  properly  denied,  where 
the  newly  discovered  evidence  was  the  testi- 
mony of  such  woman  denying  her  rela- 
tions with  the  husband.  Wells  v.  Wells,  — 
S.  D.  — ,  130  N.  W.  780. 

69.  A  new  trial  on  the  ground  of  newly 
discovered  material  evidence,  should  not  be 
denied,  for  want  of  diligence  in  discovering 
the  account  and  letter  books  of  a  former 
partnership  which  contained  the  alleged  new 
evidence,  where  it  appears  from  the  affida- 
vit of  plaintiff's  former  partner,  who  had 
no  interest  in  the  action,  and  who  had  re- 
tained possession  of  such  books,  that  prior 
to  the  trial,  at  the  request  of  the  attorney 
for  the  plaintiff  to  produce  the  books,  he 
made  diliirent  search  for  them  but  was  un- 
able to  discover  them,  and  that  after  the 
trial  thev  were  accidentallv  found.  Waite 
V.  Fish,  17  S.  D.  215.  95  N.  W.  928. 

70.  An  application  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  in  an 
action  to  quiet  title  to  land,  was  properly 
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denied  for  lack  of  diligence  in  preparing  for 
trial,  the  newly  discovered  evidence  am- 
sisting  of  a  discovery  that  the  person  from 
whom  the  successful  party  in  the  suit  had 
derived  bis  title  had  made  an  assignment 
for  the  benefit  of  creditors,  and  subitequent- 
ly  filed  his  petition  in  bankruptcy,  it  not 
appearing  what  the  moving  party  expected 
to  establish  by  such  evidence,  but  it  clearly 
appearing  from  the  affidavits  of  such  suc- 
cessful party  that  litigation  growing  out 
of  such  assignment  had  been  both  in  the 
courts  of  Wisconsin  and  of  this  state,  and 
numerous  actions  involving  the  assignment 
had  been  tried  and  decisions  therein  made 
in  the  courts  of  both  states,  and  that  the 
moving  party's  attorney  had  full  knowledge 
of  the  existence  of  such  assignment  long  pri- 
or to  the  trial  of  the  action,  and  had  for  a 
long  time  prior  to  the  trial  been  acquainted 
with  both  the  assignor  and  the  assignee 
and  had  previously  visited  them  and  ex- 
amined such  assignor's  private  books  in 
reference  to  his  land  transactions,  which 
statements  were  not  denied  by  such  moving 
party.  Grigsby  v.  Wolven,  20  S.  D.  623, 
108  N.  W.  260.     . 

71.  Where  the  accused  knew  that  the 
prosecution  relied  upon  a  certain  conversa- 
tion, which  took  place  in  tne  presence  of  a 
certain  person,  for  the  purpose  of  proving 
the  charge  against  mm,  of  instigating  a 
iheft,  and  that  such  person  had  not  been 
present  at  any  of  the  three  trials  of  the  ac- 
cused, as  a  witness,  and  to  procure  whom  no 
continuance  was  ever  asked,  the  testimony  of 
such  person  is  not  such  newly  discovered 
evidence  as  would  warrant  the  granting  of 
a  new  trial  upon  such  grounds.  State  v. 
Barnes,  —  S.  D.  — ,  129  N.  W.  116. 

72.  Where  in  a  trial  for  receiving  a  stolen 
horse,  the  defense  was  that  the  defendant 
had  owned  the  horse,  and  testified  that  he 
.lad  owned  it  ever  since  it  was  born,  and  sev- 
eral other  witnesses  in  his  behalf  testified  as 
to  having  seen  it  in  his  possession  a  year 
before  the  time  that  it  was  alleged  to  have 
been  stolen,  and  the  prosecution  in  rebuttal 
introduced  several  witnesses  to  corroborate 
the  testimony  of  the  complaining  witness, 
which  the  jury  found  overcame  the  testi- 
mony of  the  defendant's  witnesses,  the  de- 
fendant was  not  guilty  of  such  a  want  of 
diligence  in  not  producing  the  alleged  newly 
discovered  evidence  to  overcome  the  rebut- 
tal testimony,  as  would  preclude  him  from  a 
new  trial.  State  v.  Laper,  —  S.  D.  — ,  128 
N'.  W.  476. 

73.  The  failure  of  the  defendant  in  a. 
prosecution  for  rape  of  a  female  under  the 
age  of  consent,  to  exercise  reasonable  dili- 
gence in  the  discovery  of  evidence  relative 
to  her  age,  will  justify  the  denial  of  a  mo- 
tion for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  where  the  infor- 
mation showed  that  her  age  was  a  vital 
question  to  be  determined,  especially  when 
the  character  of  the  testimony  thus  tardily 
discovered  is  not  such  as  would  be  likely  to 
chanse  the  result.  State  v.  Smith,  18  S. 
D   341,  100  N.  W.  740 


Digitized  by 


Google 


NEW  TRIAL,  VII.  a,  b. 


712 


Vii.  Pbactice;  Pkoceeoings. 


».  In   Oeneral. 


See  also  supra,  87. 


■\ 


74.  Courts  cannot  take  jurisdiction  to 
hear  a  motion  for  a  new  trial  on  a  verbal 
agreement  that  it  may  do  so,  claimed  by 
one  party,  and  denied  by  the  other.  Kaslow 
V.  Chamberlain,  17  M.  D.  449,  17  N.  W. 
529. 

75.  A  motion  for  a  new  trial  was  duly 
noticed  for  hearing  on  a  day  and  hour  named 
at  chambers  of  the  judge  of  the  district 
court  of  the  proper  district.  On  the  day  set 
for  the  motion  the  judge  was  not  present, 
and  no  proceedings  were  had.  Held,  that, 
in  the  absence  of  an  order  continuing  the 
hearing  or  a  written  stipulation  to  that  ef- 
fect, the  motion  went  down,  and  could  not 
again  be  taken  up  without  new  notice  or 
formal  consent  of  the  party  on  whom  it  was 
served.  Kaslow  v.  Chamberlain,  17  N.  D. 
449,  117  N.  W.  529. 

76.  A  motion  for  judgment  notwithstand- 
ing the  verdict  tests  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  rendered,  and 
a  new  trial  will  not  be  awarded  or  errors 
considered  which  can  only  be  remedied  by  a 
new  trial,  when  the  moving  party  failed  to 
unite  with  his  motion  for  judgment  non 
obstante  a  request  for  the  alternative  of  a 
new  trial.  Pine  Tree  Lumber  Co.  v.  Fargo, 
12  N.  D.  360,  96  N.  W.  357. 

77.  The  acceptance  of  the  report  of  a 
referee  makes  it  the  decision  of  the  court, 
and  the  foundation  upon  which  a  motion 
for  a  new  trial  may  be  predicated.  Babcock 
V.  Ormsby,  18  8.  D.  358,  100  N.  W.  759. 

78.  The  right  to  have  alleged  errors  con- 
tained in  a  referee's  report  considered,  when 
properly  excepted  to,  at  the  hearing  of  a 
motion  for  a  new  trial,  is  not  lost  by  a 
stipulation  that  the  .report  of  the  referee 
"be  in  all  things  accepted  and  adopted  by 
the  court."  Babcock  v.  Ormsby,  18  S.  U. 
358,  100  N.  W.  759. 

79.  The  record  may  be  sent  back  where  a 
motion  for  new  trial  is  made  based  on  new- 
ly discovered  evidence  after  an  appeal  on 
the  former  motion  for  new  trial  on  other 
grounds  has  been  taken  and  is  pending;  and 
such  practice  is  preferable  to  taking  a  sec- 
ond appeal.  Fuller  &  J.  Mfg.  Co.  v.  Child, 
22  8.  D.  351,  117  N.  W.  523. 

80.  N.  D.  Rev.  Codes  1905,  §  7229,  which 
prescribes  the  procedure  both  in  the  dis- 
trict and  supreme  courts  in  certain  actions 
triable  to  the  court  without  a  jury,  does 
not  take  from  the  district  court  the  power 
to  entertain  motions  for  new  trial  upon  the 
ground  of  newly  discovered  evidence,  though 
it  does  provide  that  no  new  trial  shall  be 
gp-anted  by  the  district  court  on  the  ground 
that  incompetent  or  irrelevant  evidence  has 
been  received,  or  on  the  ground  of  the  insuf- 
ficiency of  the  evidence.  State  ex  rel. 
Bemdt  v.  Templeton,  —  N.  D.  — ,  130  N.  W. 
1009. 

WIio  may  paaa  on  motion. 

81.  The  court,  and  not  the  referee,  has 


power  to  pass  upon  a  motion  for  a  new  triaL 
Dabcock  V.  Ormsby,  18  S.  D.  358,  100  N.  W. 
759. 

82.  It  is  error  for  a  judge  who  took  no 
part  in  the  trial  of  a  case  to  grant  a  new 
trial,  where  the  evidence  was  conflicting  and 
the  facts  as  found  by  the  trial  judge  who 
heard  all  the  evidence  are  fully  justified 
thereby.  Tyler  v.  Haggart,  19  S.  D.  167, 
102  N.  W.  682. 

83.  It  was  competent  for  a  district  judge, 
resuming  jurisdiction  after  another  judge 
bad  tried  the  case,  to  examine  alleged  er- 
rors made  on  the  trial  and  not  passed  ou 
by  the  trial  judge  on  a  motion  for  a  new 
trial  upon  a  proper  bill  of  exceptions. 
Northwestern  Port  Huron  Co.  v.  Zicknck,  22 
S.  D.  89,  116  N.  W.  625. 

84.  Where  a  district  judge  has  called  in 
the  judge  of  another  district  to  try  the  ease- 
and  such  judge  has  settled  a  case  for  ap- 
peal, he  may  thereafter  resume  jurisdiction 
and  order  a  new  trial  it  not  appearing  that 
he  was  disqualified  in  any  way  from  so  do- 
ing. Northwestern  Port  Huron  Co.  v.  Zick- 
rick,  22  S.  D.  89,  115  N.  W.  525. 

b.  Time. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  700. 

Time  for  application  for  release  from  judg- 
ment, see  Judgment,  VI.  e.  ' 

See  also  infra,  102. 

85.  The  trial  court  cannot,  under  8.  D.. 
Code  Civ.  Proc.  §  304,  vacate  a  verdict  after 
the  lapse  of  nine  months.  Traxinger  v. 
Minneapolis,  St.  P.  A  S.  Ste.  M.  R.  Co.  23 
S.  D.  90,  120  N.  W.  770. 

86.  The  trial  court  cannot  after  lapse  of 
nine  months  vacate  the  verdict  where  the 
party  moving  for  a  new  trial  has  not  taken 
the  steps  necessary  to  give  the  trial  court 
authority  therefor  by  failure  to  comply  with 
S.  D.  Code  Civ.  Proc.  8  303.  Traxinger  v. 
Minneapolis,  St.  P.  &  8.  Ste.  M.  R.  Co.  23 
S.  D.  90,  120  N.  W.  770. 

87.  Where  the  notice  of  intention  to  move 
for  a  new  trial  was  served  more  than  twen- 
ty days  after  the  decree  was  entered,  it  was 
proper  to  deny  the  motion,  since  8.  I).  Code 
Civ.  Proc.  §  303  requires  such  notice  to  be 
served  within  twenty  days  after  verdict  or 
notice  of  decision.  Louder  v.  Hunter,  — 
S.  D.  — ,  130  N.  W.  774, 

88.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
§  303,  requiring  that  motions  for  new  trial 
shall  be  made  within  20  days  but  also 
specifying  that  those  based  on  newly  dis- 
covered evidence  may  be  made  within  the 
next  succeeding  term,  it  is  proper  to  en- 
tertain a  motion  on  the  latter  ground  after 
one  on  the  other  grounds  has  been  denied. 
Fuller  &  J.  Mfg.  Co.  v.  Child,  22  S.  D.  351, 
117  N.  W.  523. 

89.  By  failing  to  unite  a  motion  for  a 
new  trial  with  a  motion  for  judgment  not- 
withstanding the  verdict,  the  right  there- 
after to  make  a  motion  for  a  new  trial  in 
the  usual  statutory  way  is  not  waived.  Nel- 
son T.  Grondahl,  12  N.  D.  130,  06  N.  W.  299. 
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90.  An  action  waa  pending  in  the  trial 
court  so  that  it  could  grant  a  new  trial  al- 
though more  than  two  years  had  elapsed 
since  the  judgment  was  entered,  when  the 
judgment  roll  had  not  been  made  up  or  filed, 
the  filing  of  the  judgment  roll  marking  the 
beginning  of  the  period  of  limitations  of  ap- 
peals, under  S.  D.  Code  Civ.  Proc.  §  442, 
providing  that  appeals  must  be  taken  with- 
in two  years  after  the  judgment  shall  be 
"perfected,"  by  filing  the  judgment  roll,  as 
required  by  $  319-  Northwestern  Port  Hu- 
ron Co.  V.  Zickrick,  —  S.  D.  — ,  127  N.  W. 
646. 

91.  Where  the  jury  in  the  trial  of  an  ac- 
tion returned  a  special  verdict,  as  defined 
in  S.  D.  Code  Civ.  Proc.  §  270,  and  both 
parties  to  the  action  moved  for  judgment 
on  the  special  verdict,  and  the  court  did 
not  render  his  decision  until  almost  a  year 
thereafter,  wlien  he  granted  the  defendant's 
motion,  and  the  plaintiff  immediately  served 
notice  of  intention  to  move  for  new  trial, 
the  court  erred  in  granting  a  new  trial 
upon  such  notice  as  the  same  had  not  been 
served  within  twenty  days  after  the  verdict 
of  the  jury,  as  provided  for  by  §  303,  and 
neither  the  judge  nor  the  court  had  ex- 
tended the  time  for  service  of  such  notice 
as  provided  in  §  306.  Nerger  v.  Commercial 
Mut.  Fire  Asso.  21  S.  D.  537,  114  N.  W. 
689. 

After   appesL 

92.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
I  306,  authorizing  the  court  or  judge  to 
extend  the  time  for  the  making  a  motion 
for  new  trial,  or  after  the  time  has  expired 
to  fix  a  new  time,  it  is  proper  to  allow  a 
motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  after  the  case  has 
been  appealed.  Fuller  &  J.  Mfg.  Co.  v. 
Child,  22  S.  D.  351,  in  N.  W.  523. 

93.  Under  S.  D.  Rev.  Code  Crim.  Proc. 
§§  430,  431,  where  the  record  discloses  no 
application  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  at  any  time 
before  or  during  the  term  next  succeedini^ 
the  one  at  which  the  cause  was  tried,  an 
application  for  an  order  returning  the  rec- 
ord to  the  circuit  court  for  the  purpose  of 
allowing  the  appellant  to  move  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence will  be  denied  on  the  ground  of 
futility.  State  v,  Holborn,  22  S.  D.  425, 
118  N.  W.  704. 

c.  Notice  of  Motion  or  Intention. 

Presumptions  as  to,  on  appeal,  see  Appeal 

and  Error,  545. 
See  also  infra,  105,  106;  Appeal  and  Error, 

174,  176,  287. 

Necessity;  -nraiver. 

Sufliciency  of,  to  make  objections  available 
on   appeal,   see   Appeal   and   Error,  V. 

d,  3. 

94.  The  service  of  a  notice  of  intention 
to  move  for  a  new  trial,  under  Dak  Corap. 
Laws  1S87,  §  5090,  is  a  prerequisite  to  the 


authority  of  the  lower  court  to  entertain 
the  motion.  MacGregor  v.  Pierce,  17  S.  D. 
51,  95  N.  W.  281. 

96.  A  waiver  of  the  service  of  notice  of 
intention  to  move  for  a  new  trial  required 
by  Dak.  Com^.  Laws  1887,  §  5090,  will  not 
be  presumed  in  a  case  in  which  it  affirma- 
tively appears  that  no  notice  was  served, 
that  the  motion  was  made  and  overruled  on 
the  same  day  and  that  there  is  nothing  in 
the  authenticated  record  to  indicate  service 
of  the  motion  upon  the  opposing  counsel 
or  that  they  were  present  at  the  hearing. 
MacGregor  v.  Pierce,  17  S.  D.  51,  95  N. 
W.  281. 
Snffioieiioy. 

96.  Alleged  waiver  of  the  cause  of  action 
is  not  ground  for  a  new  trial  w^hen  not 
properly  specified  in  the  notice  of  intention 
to  move  for  a  new  trial.  State  use  of  Uart- 
Parr  Co.  v.  Robb-Lawrence  Co.  17  N.  D.  257, 
16  L.R.A.(N.S.)   227,  115  N.  W.  846. 

97.  Where  the  notice  of  intention  to  move 
for  a  new  trial  only  states  as  grounds  for 
the  motion  errors  of  law  occurring  at  the 
trial,  and  that  the  decision  of  the  court 
was  against  law,  the  question  of  the  in- 
sufiicieucy  of  the  evidence  is  not  properly 
before  the  court.  Oilman  v.  Carpenter,  2i 
S.  D.  123,  115  N.  W.  659. 

98.  A  notice  of  intention  to  move  for  a 
new  trial,  does  not  conform  to  the  require- 
ments of  the  statutes,  where  it  states  that 
the  motion  will  be  based  on  the  minutes  of 
the  court,  "and"  on  the  bill  of  exceptions 
to  be  thereafter  settled,  as  the  party  mov- 
ing should  elect  which  method  he  will  pur- 
sue, as  required  by  S.  D.  Code  Civ.  Proc 
§  302.  Thompson  v.  Chicago,  M.  &  St.  V. 
R.  Co.  —  S.  D.  — ,  128  N.  W.  809. 

99.  A  notice  of  intention  to  move  for  a 
new  trial  on  the  minutes  should  specify  the 
errors  relied  on,  while  one  based  on  the 
statement  or  bill  of  exceptions  should  state 
only  statutory  grounds  leaving  the  specifi- 
cations to  be  made  in  the  bill  of  exceptions 
or  the  statement.  Thompson  v.  Chicago, 
M.  &  St.  P.  R.  Co.  —  S.  D.  — ,  128  N.  W. 
809. 

100.  A  notice  of  intention  to  move  for  a 
new  trial  upon  the  grounds  of  error  of  law 
occurring  at  the  trial  and  duly  excepted  to 
by  the  plaintiff  and  that  the  decision  is 
against  the  law,  and  further  stating  that 
the  said  motion  will  be  made  upon  a  bill 
of  exceptions  hereafter  to  be  settled  in  the 
action,  is  suflScient  under  S.  D.  Rev.  Code 
Civ.  Proc,  §§  301,  303,  providing  that  a 
new  trial  may  be  granted  on  the  applicJ- 
tion  of  the  party  aggrieved  for  "insufli- 
ciency  of  the  evidence  to  justify  the  verdict 
or  other  decision  or  that  it  is  against  the 
law,  error,  in  the  law,  occurring  at  the  trial 
and  excepted  to  by  the  party  making  the 
application,"  and  that  "the  party  intending 
to  move  for  a  new  trial  must  .  .  .  serve 
upon  the  adverse  party  a  notice  of  inten- 
tion designating  the  statutory  grounds  upon 
which  the  motion  will  be  made"  and  how 
the  same  will  be  made.  Oilman  v.  Carpen- 
ter, 22  S.  D.  123,  115  N.  W.  659. 
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d.  Statement  J  Bill  of  Exceptions;  Specifica- 
tion of  Brrort. 

Jb'irst  complaining  on  appeal  of  defects  in 
bill  of  exceptions,  see  Appeal  and  Er- 
ror, 721. 

Statement  of  case  on  appeal,  see  Appeal 
and  Error,  IV.  o. 

Bill  of  exceptions  on  appeal,  see  Appeal  and 
Error,  IV.  r. 

Specifications  of  error  on  appeal,  see  Ap- 
peal and  Error,  XV.  q. 

See  also  supra,  98,  99;  Appeal  and  Error, 
174,  260,  287. 

101.  An  order  granting  a  new  trial  will 
be  aflinued  on  appeal  as  against  an  objec- 
tion that  there  was  no  settled  statement 
of  the  ease  in  the  cause  at  the  time  the 
motion  was  granted,  wnere  appellant's  ab- 
stract shows  that  the  attorneys  stipulated 
the  contents  of  a  statement  and  that  it 
might  be  settled  by  the  court  and  the  mo- 
tion for  new  trial  heard  at  the  sam^  time, 
and  although  the  original  abstract  used  on 
the  motion  contained  no  order,  settling  the 
statement  an  amended  abstract  contain- 
ing such  order  was  presented  on  the  day 
the  motion  was  heard.  Larson  v.  Walker, 
15  N.  D.  508,  107  N.  W.  1135. 

102.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
S  300,  empowering  the  court,  with  good 
cause  shown,  in  furtherance  ot  justice,  to 
extend  the  time  within  which  any  of  the 
acts  mentioned  in  §  290,  relating  to  bills 
of  exceptions,  and  §  303  relating  to  new 
trials,  may  be  done,  or  after  the  time 
limited  therefor  has  expired,  to  fix  an- 
other time  within  which  any  of  such  acts 
may  be  done,  counsel  who  find  it  necessary 
for  an  extension  of  time,  should  apply  to 
the  court  for  tlie  same  within  the  time  lim- 
ited and  failing  to  obtam  such  extension, 
should  be  required  to  show  that  the  failure 
to  do  the  act  within  the  time  limited  has 
been  the  result  of  accident,  mistake,  sur- 
prise, inadvertence,  or  excusable  neglect, 
before  an  order  fixing  the  new  time  should 
be  granted.  Bishop  &  i).  Co.  v.  Schleun- 
ing,  19  8.  D.  367,  103  N.  W.  387. 

103.  A  proposed  statement  of  the  case 
is  agreed  to  by  failure  to  serve  amendments 
thereto,  under  S.  D.  Rev.  Code  Civ.  Proc., 
§  303,  subd.  3,  which  provides  that  if  the 
proposed  statement  is  not  agreed  to  by  the 
adverse  party  he  must  within  twenty  days 
thereafter  prepare  and  serve  amendments 
thereto  upon  the  party  moving  for  a  new 
trial,  and  ii  no  amendments  are  served 
within  such  time,  the  proposed  statement 
may  be  presented  to  the  judge  for  settle- 
ment without  notice  to  the  adverse  party. 
Juckett  T.  Fargo  Mercantile  Co.  18  S.  D. 
.347,  100  N.  W.  742. 

Neoesaitj. 

Necessity  for  statement  of  ease  on  appeal, 
see  Appeal  and  Error,  IV.  o,  3. 

Necessity  for  specifications  of  error  on  ap- 
peal, see  Appeal  and  Error,  IV.  q.  2. 

Necessity  for  exceptions,  see  supra,  7;  Ap- 
peal and  Error,  IV.  r,  3. 

104.  In  the  absence  in  the  abstract  of  any 


specification  of  the  particulars  in  which 
tne  evidence  was  insudicient  to  justify  the 
verdict,  or  as  to  the  particular  errors  of 
law  relied  upon  by  the  defendant,  the  re- 
fusal to  grant  a  new  trial  was  justilied. 
State  V.  Harbour,  —  S.  D.  — ,  129  N.  VV. 
505. 

106.  Under  S.  D.  Code  Civ.  Proc.  §  303, 
subd.   4,   providing  that   when   the  motion 
for  new  trial  is  to  be  made  upon  the  min- 
utes of  the  court  and  the  ground  of  the  mo- 
tion is  the  insufficiency  oi  the  evidence  to 
justify   the  verdict  or   other  decision,   the 
notice  of  intention  must  state  the  particu- 
lars in  which  the  evidence  is  alleged  to  be 
insufficient  and  if  the  notice  does  not  con- 
tain the   specifications  here  indicated,   the 
motion  must  be  denied,  the  specifications  of 
the  particulars  in  which  the  evidence  is  in- 
sufficient must  be  contained  in  the  bill  of 
exceptions  or  in  the  notice  of  intention  to 
move  for  a  new  trial,  and  in  the  absence 
of  such  specifications  in  the  bill  of  excep- 
tions the  bill  must  be  disregarded,  and  in 
case  of  the  motion  being  based   upon   the 
minutes  of  the  court,  the  motion  must  be 
denied   if  they   are   omitted  from   the  no- 
tice   of    intention.      Paxton    &    G.    Co.    v. 
Starkweather,  —  S.  D.  —,  128  N.  W.  479. 
100.  In    a    mandamus    proceeding,    after 
findings  for  plaintitf  defendant  gave  notice 
of  intention  to  move  for  a  new  trial  stating 
as  grounds  thereof  those  stated  in  iS.  D.  Rev. 
Code  Civ.  Proc,  §  301,  subds.  0  and  7,  and 
that  it  "will  be  made  and  based  upon  tiie 
record,  pleadings,  and  proceedings  therein, 
including   all   alhdavits   and   exhibits   used 
as    and    constituting   the    evidence    in    the 
case,"     There  was  nothing  further  in  the 
notice  to  show  whether  the  same  would  be 
based  on  a  bill  of  exceptions,  statement  of 
the  case  or  minutes  of  the  court.    The  mo- 
tion was  afterwards  presented  with  assign- 
ments of  error  going  to  the  sufficiency  of 
the  evidence  to  sustain  the  findings.    Held; 
the  trial  court  properly  sustained  an  objec- 
tion to  the  motion  on  the  ground  that  there 
was  no  bill  of  exceptions  or  statement  of 
the  case,  and  that  the  motion  was  not  based 
on  any  bill  of  exceptions,  statement  of  the 
case  or  minutes  of  the  court,  and  notice 
of  intention  to  move  for  a  new  trial  did 
not  contain  any  specifications  of  error  nor 
reference   to  the   evidence   or   record;    and 
the  court  properly  denied  the  motion,  under 
§§  302,  304.     Wolf  V.  Sneve,  23  S.  D.  260, 
121  N.  W.  781. 

Snfflclenoy. 

Sufficiency  of  statement  of  case  on  appeal, 
see  Appeal  and  Error,  IV.  o,  2. 

Sufficiency  of  bill  of  exceptions  on  appeal, 
see  Appeal  and  Error,  IV.  r,  2. 

Sufficiency  of  specifications  of  error  on  ap- 
peal, see  Appeal  and  Error,  IV.  q,  2. 

.  107.  A  motion  to  set  a  verdict  aside  on 
the  ground  that  it  was  the  result  of  pas- 
sion and  prejudice  on  the  part  of  the  jury 
must  be  denied  where  no  record  upon  which 
it  might  be  based  appears  in  the  specifi- 
cations of  error.  Kime  r.  Bank  of  Edeo- 
moiit,  22  8.  D.  630,  119  N.  W.  1003. 
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108.  A  specification  of  error  on  a  motion 
for  a  new  trial  after  verdict  for  plaintiff  in 
an  action  for  damages  tor  negligence  in  the 
transportation  of  horses,  that  the  evidence 
disclosed  that  the  plamtiif  was  himself 
guilty  of  negligence  which  contributed  to 
the  injury  of  the  borses  and  for  each  speci- 
lied  item  of  negligence  specified  in  his  com- 
plaint, is  wholly  insuUicient,  as  it  in  no 
manner  points  out  any  act  or  acts  of  neg- 
ligence on  the  part  of  plaintiff.  Drake  v. 
Great  Northern  R.  (Jo.  —  8.  D.  — ,  123 
N.  W.  82. 

109.  In  an  action  for  damages  for  negli- 
gence in  the  transportation  of  live  stock, 
specifications  of  the  insufficiency  of  evi- 
dence to  justify  the  verdict  were  insuffi- 
cient on  a  motion  for  a  new  trial,  if  there 
was  any  evidence  whatever  showing  action- 
able negligence  on  the  part  of  the  defend- 
ant, the  specifications  reciting  that:  "There 
is  no  evidence  in  the  record  which  discloses, 
or  tends  to  disclose  any  tailure  of  duty  on 
the  part  of  the  defendant  that  it  owed  the 
plaintiff  in  the  shipment  of  the  stock  un- 
der the  contract  entered  into  between  the 
parties;  it  does  not  appear  in  the  evi- 
dence that  the  defendant  did  not  fulfill 
its  part  of  the  contract  of  shipment;  no 
evidence  was  offered  which  shows,  or  tends 
t«  show,  that  the  defendant  was  guilty  of 
any  specific  acts  of  negligence  relative  to 
the  shipment  of  stock;  there  is  no  evi- 
dence in  the  record  of  gross  negligence  on 
the  part  of  the  defendant  relative  to  the 
shipment  of  the  stock."  Drake  v.  Great 
Northern  K.  Co.  —  8.  i).  — ,  123  N.  W. 
82, 

e.  Affidavits  OeneraUy. 

Judgment  on  appeal  where  affidavits  show 
lack  of  diligence,  see  Appeal  and  Er- 
ror,  1146. 

110.  Statements  contained  in  affidavits 
used  on  a  motion  for  a  new  trial  when 
purely  impeaching  do  not  furnish  a  good 
ground  for  granting  a  new  trial.  State  v. 
Alberteon,  —  N.  D.  — ,  128  N.  W.  1122. 

111.  Proposed  newly  discovered  evidence 
upon  a  motion  for  a  new  trial  upon  that 
ground  cannot  be  controverted  by  affidavits, 
and  such  new  evidence  must  be  regarded  as 
true.  Re  McClellan,  21  S.  D.  209,  111  N. 
W.  640. 

112.  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  was 
properly  denied  where  the  affidavit  accom- 
panying the  motion  was  to  the  effect  that 
one  of  the  witnesses  on  the  former  trial 
had  given  false  testimony  and  that  he 
would  give  other  testimony  at  another  trial 
tending  directly  to  dispute  his  former  tes- 
timony and  impeach  it.  Louder  v.  Hunter, 
—  S.  D.  — .  130  N.  W.  774. 

113.  Affidavits  on  motion  for  a  new  trial 
for  newly  discovered  evidence  setting  out 
that  an  ori^nal  deed  was  in  fact  executed 
by  defendant  to  a  third  person  and  not  to 
plaintiff,  presented  evidence  that  was  sim- 
ply cumulative  where  defendant  himself  had 


testified  and  had  been  fully  examined  npoa 
the  issue  as  to  whether  ne  had  executed 
such  deed  to  plaintiff  or  to  a  third  person, 
he  claiming  that  an  erasure  had  tieen  made 
in  the  name  of  the  grantee.  Emster  v. 
Christianson,  —  S.  D.  — ,  123  N.  W.  711. 

114.  Where  an  accused  has  been  con- 
victed of  killing  a  decedent  with  a  gun  in 
accused's  place  of  business,  an  affidavit, 
on  a  motion  for  a  new  trial  for  newly 
discovered  evidence,  setting  out  that  af- 
fiant was  in  such  place  ot  business,  saw 
the  transaction,  and  that  immediately  be- 
fore the  firing  of  the  shot  the  decedent  was 
in  the  act  of  making  an  assault  on  ac- 
cused, was  insufficient  for  not  stating  the 
facts  as  to  what  decedent  was  doing.  State 
V.  Raiee,  —  8.  D.  — ,  123  N.  W.  708. 

115.  Where  in  a  prosecution  for  man- 
slaughter, witnesses  for  the  accused  have 
testUied  that  they  were  present  at  the 
place  where  the  fatal  shot  was  fired  and 
saw  the  transaction  and  testified  as  to 
what  took  place  immediately  prior  to  the 
shooting,  an  affidavit  on  a  motion  for  a 
new  trial  for  newly  discovered  evidence 
that  affiant  saw  the  transaction  and  that 
decedent  was  in  the  act  of  making  an  aa- 
snult  on  accused,  presents  evidence  that  is 
cumulative.  State  v.  Raice,  —  8.  D.  — , 
123  N.  W.  708.       ' 

116.  Where  after  a  conviction  for  the 
crime  of  statutory  rape,  the  accused  moved 
for  a  new  trial  upon  the  grounds  of  newly 
discovered  evidence,  and  accompanied  his 
motion  with  affidavits  of  two  clergymen, 
one  of  whom  was  a  relative  of  the  prose- 
cutrix and  swore  that  he  was  present  at  her 
baptism  in  1891,  and  that  she  at  that  time 
appeared  to  be  about  a  year  old,  and  the 
other  minister  swore  that  he  was  the  per- 
son who  performed  the  baptismal  service 
and  the  prosecutrix  appeared  to  have  been 
about  one  year  old,  and  both  swore  that 
she  was  over  eighteen  years  old  when  the 
act  was  committed  which  was  the  grounds 
for  prosecution  such  evidence  was  not 
merely  cumulative  within  the  rule  which 
warrants  the  denial  of  a  new  trial  for 
merely  cumulative  evidence,  since  none  of 
the  facts  relied  on  as  newly  discovered  evi- 
dence was  testified  to  by  any  witness  on  the 
trial.  State  v.  De  Marias,  —  S.  D.  — ,  130 
N.  W.  782. 

117.  Affidavits  on  an  applicatinn  for  a 
new  trial  on  the  ground  of  newly  discov- 
ered evidence  must  show  that  the  applicant 
has  been  vigilant  in  the  preparation  of  liis 
case  for  trial,  and  that  new  and  material 
facts  have  been  discovered  since  the  trial 
which  could  not  by  reasonable  diligence 
have  been  produced  at  the  trial,  which  facts 
should  be  explicitly  set  out.  Grigsby  v. 
Wolven,  20  S.  D.  623,  108  N.  W.  250. 

118.  Where  after  a  conviction  for  tte 
crime  of  statutory  rape,  the  accused  moved 
for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence,  and  accompanied  his 
motion  by  affidavits  of  two  clergymen,  one 
of  whom  was  a  relative  of  the  prosecutrix 
and  swore  that  he  was  present  at  her  bap- 
tism in  1891,  and  that  she  at  that  time 
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appeared  to  be  about  a  year  old,  and  the . 
ouier  minister  swore  that  he  was  the  per- 1 
son  who  performed  the  baptismal  service 
and  that  the  prosecutrix  appeared  to  have 
been  about  a  year  old,  and  both  swore  that 
the  prosecutrix  was  over  the  age  of  eigh- 
teen years  at  the  time  the  act  alleged  aa 
the  ground  for  prosecution,  and  the  de- 
fendant's attorney  swore  that  he  had  asked 
many  people  as  to  the  prosecutrix's  age  and 
had  all  those  who  knew  anything  about  it, 
called  as  witnesses  and  that  he  did  not 
know  that  the  above  affiants  had  any  knowl- 
edge of  her  age,  and  they  had  never  spoken 
to  him  about  it,  such  facts  do  not  show  a 
lack  of  diligence.  State  v.  De  Marias,  — 
S.  D.  — ,  130  N.  W.  782. 
'Who  slioiild  nukkc 

119.  An  affidavit  supporting  a  motion 
for  a  new  trial  upon  the  grounds  of  newly 
discovered  evidence,  should  be  made  by 
the  party  personally,  so  that  if  false  it 
could  form  the  basis  of  a  charge  of  per- 
jury. State  V.  Barnes,  —  S.  U.  — ,  129 
N.  W.  lie. 

f.  Evidenee  aeneraUjf, 

120.  When  a  party  moves  for  a  new  trial 
on  the  ground  of  misconduct  of  certain 
jurors  in  taking  an  unauthorized  view  of 
the  locus  in  quo,  he  must  aver  and  show 
uOlrmatively  that  both  he  and  his  counsel 
were  ignorant  of  the  misconduct  charged 
until  alter  the  trial.  OranU  v.  Deadwood, 
20  S.  D.  496,  107  N.  W.  832, 

g.  Evidence  and  AffidavtU  of  Jurors. 

121.  Affidavits  of  jurors  are  not  admissi- 
ble to  impeach  their  verdict  upon  the  al- 
leged ground  that  they  misunderstood  the 
instructions  of  the  court,  or  to  show  their 
reasons  for  agreeing  to  a  verdict.  State  v. 
Forrester,  14  N.  D.  335,  103  N.  W.  625. 

122.  Affidavits  of  members  of  a  jury 
which  tried  a  case  that  one  of  their  mem- 
bers had  been  intoxicated  during  the  prog- 
ress of  the  trial  was  not  admissible  for 
the  purpose  of  showing  the  misconduct  of 
the  jury.  Ewing  v.  tiunn,  22  S.  D.  95,  115 
N.  W.  627. 

h.  RemittUwr 

123.  A  trial  court  has  authority  to  re- 

3uire  the  prevailing  party  to  accept  a  re- 
uced  verdict,  which  it  considered  exces- 
sive, or  to  submit  to  a  new  trial.  Ross  T. 
Robertson,  12  N,  D.  27,  94  N.  W.  765. 


New  trial  for  death  of  judge  before  sign- 
ing exceptions.  2  l..K.A.(N.S.)   lUUO. 

Misconduct  of  jurors  as  ground  for  new 
trial.  35  Am.  Deo.  255. 

Misconduct  of  jurors  other  than  their 
separation  for  which  a  verdict  may  be  set 
aside.  134  Am.  St.  Rep.  1033. 

Right  to  reversal  or  new  trial  where  jury 
disregarded  erroneous  instructions. 

21  L.R.A.(N.S.)   862. 

New  trial  for  use  of  intoxicants  by  jury. 
45  Am.  St.  Rep.  183. 

Treating  jurors  as  ground  for  new  trial 
or  reversal.  19  L.R.A.(N.S.)   733. 

Surprise  as  ground  for  new  trial. 

78  Am.  Dec.  518. 
AffldATlts  of  JQXors  on  motiom  for. 

Affidavits  of  jurors  to  imiteuch  their  ver- 
dict 24  Am.  Dec.  476. 

Admissibility  of  affidavit  of  juror  to 
show  misconduct  outside  jury  room  not  in- 
hering in  verdict.        .31  UK.A.(N.S.)   930. 

Athdavit  of  jurors  that  they  misunder- 
stood instructions.  48  Am.  Dec.  376. 


vni.  EwTOBiAL  Notes. 

Discretion  of  trial  court  as  to  ground 

for  new  trial.  8  Am.  St.  Rep.  607. 

Right  of  new  trial  after  satisfaction  of 

judgment.  68  L.R.A.  126. 

Orovads  for. 

Improper  demonstrations  or  remarks  by 
spectators  as  ground  for   new  trial. 


*»» 


NEXT  FBIEMD. 

See  Amicus  Curin. 

♦  «» 
NOMINAI.  DAMAGES. 

See  Damages,  L 


♦  «» 


NOMIKATIOM8. 

To  office,  see  Voters  and  Elections,  III. 

♦  »» 

NONOONSEMT. 

Presumption  of,  see  Evidence,  60. 
Sufficiency  of  proof  of  nonconsent  to  lar> 
ceny,  see  Evidence,  1033,  1036. 

4»» 

NONJOIKDEB. 

Demurrer  for,  see  Pleading,  326-333. 

♦  i» 

HON  OBSTANTE  VEBEDICTO. 

See  Judgment,  I.  c,  5. 


121  Am.  St.  Rep.  611. '     Evidence,  66,  6ft 


MONBESIBENTS. 

Equal  protection  and  privileges  as  to. 

Constitutional  Law,  36. 
Burden   of   proof   as   to  aonresidence. 
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NONSUIT— NOTICE. 


Running  of  limitation  in  favor  of,  see  Limi- 

laiion  of  Actions,  111.  b. 
Kight  to  serve  on  jury,  see  Trial,  30. 
Service  of  process  on,  see  Writ  and  Process, 

I.  c. 
Service  on,  by  publication,  see  Writ  and 

Process,  I.  e. 


NONSUIT. 


See  Trial,  V.  d. 


*«» 


NON-VSEB. 

Of  water,   loss  of   right   by,   see  Waters, 
18-22. 


NORMAL  8CHOOUB. 

Bonds  of,  see  Bonds,  8,  9. 
Contracting  of  state  debt  in  payment  for, 
see  State,  3,  4. 


NORTHERN     PAOIFIO     RAIIAOAD 
COMPANY. 

Land  grants  for,  see  Public  Lands,  U.  b. 

< «» 

NOTARY. 

Acknowledgment   before,    see    Acknowledg- 
ment. 

Editorial  note*. 

Liability  of  notaries. 

82  Am.  St  Rep.  380. 
Woman  as  notary.      6  L.R.A.(N.S.)  416. 


#»» 


NOTE  OF  ISSUE. 

See  Trial,  III.  d. 

#t » 

NOTICE. 

L  What  Constitutes  Generaixt. 

a.  General     Rules;     Uiscellaneous 

Cases. 

b.  Imputed;   To   Agent  or  Repre- 

tentative. 
n.  As  TO  Rights  in  Real  Pbopebty. 
III.  Editobial  Notes. 

Service  of  notice  on  attorney,  see  Appeal 
and  Error,  67,  68. 

Of  order  for  assessment  of  damagea  on  va- 
cating injunction,  see  Appeal  aid  Er- 
ror, 882. 


Presumption  of  truth  of  recital  in  judg- 
ment after  legal  notice  was  given,  see 
Appeal  and  l<.rror,  474a. 

Of  decision  of  appellate  court,  see  Appeal 
and  Error,  1192. 

Of  appeal,  see  Appeal  and  Error,  III.  e. 

Of  motion  to  dissolve  attachment,  see  At- 
tachment, 22. 

Necessity  that  defendant  notify  plaintiff's 
attorney  of  settlement  by  plaintiff,  see 
Attorneys,  36a. 

That  preference  was  intended  by  bankrupt, 
see  Bankruptcy,  37-44. 

Of  nonpayment  of  negotiable  paper,  see 
Bills  and  Notes,  IV. 

Of  facts  putting  purchaser  of  note  on  in- 
quiry, see  Bills  and  Notes,  V.  a. 

Of  acceptance  of  bond  for  fidelity  of  em- 
ployee, see  Bonds,  0,  7. 

Of  election  on  question  of  issuing  municipal 
bonds,  see  Bonds,  14,   18-21,  30. 

To  purchaser  of  municipal  bonds,  see  Bonds, 
31. 

To  carrier  of  injury  to  live  stock,  see  Car- 
riers, 29-32. 

Of  rights  under  chattel  mortgage,  see  Chat- 
tel Mortgage,  7. 

Of  intention  to  redeem  from  chattel  mort- 
gage sale,  see  Chattel  Mortgage,  41. 

Of  waiver  of  chattel  mortgage  lien,  see  Chat- 
tel Mortgage,  48. 

Fr<Jm  recording  or  filing  of  chattel  mort- 
gage, see  Chattel  Mortgage,  III.  g. 

Of  proceedings  to  lay  out  highway,  estoppel 
to  rely  on  lack  of,  see  Estoppel,  23. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  e,  6. 

Preliminary  notice  to  let  in  secondary  evi- 
dence, see  Evidence,  III.  c. 

Evidence  as  to,  generally,  see  Evidence,  X. 
e,  6. 

Sufficiency  of  evidence  of,  see  Evidence,  874. 

Of  application  for  appointment  of  special 
administrator,  see  Executor  and  Ad- 
ministrator, 7. 

To  creditors  of  decedent,  see  Executor  and 
Administrator,  19. 

Of  order  to  show  cause  why  decedent's  prop- 
erty should  not  be  sold,  attack  on  sut- 
ficiency  of  publication  of,  see  Executor 
and  Administrator,  43. 

Of  acceptance  of  guaranty,  see  Guaranty,  4 

Of  defect  in  highway,  see  Highways,  V.  d,  1. 

Of  injury  on  highway,  see  Highways,  V.  d. 
2. 

Of  motion  for  dissolution  of  injunction,  see 
Injunction,  79. 

To  member  of  mutual  insurance  company  of 
laws  of  state,  see  Insurance,  20. 

Of  loss  or  death,  see  Insurance,  IV.  a. 

Of  motion  to  dismiss  appeal  from  justice's 
judgment,  see  Justice  of  the  Peace,  47. 

Of  lien  on  crops  for  rent,  see  Landlord  and 
Tenant,  17. 

To  quit,  see  Landlord  and  Tenant,  Vll. 

In  case  of  wrongful  levy,  see  Levy  and  Seii- 
ure,  16. 

Necessity  of  service  of  notice  of  property  at- 
tached, see  Levy  and  Seizure,  17. 

Of  thresher's  lien,  see  Liens,  11. 

I  Of  mechanic's  lien,  see  Liens.  V.  f,  2,  c 

'  As  to  pendency  of  action,  see  Lis  Pendens. 
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To  co-owner  of  mining  claim  failing  to  con- 
tribute share  towards  annual  t.urK,  uce 
Mines,  9-12. 

That  absolute  deed  was  given  as  security 
only,  see  Mortgage,  15,  16. 

Right  to  make  future  aidvances  after  notice 
of  subsequent  lien,  see  Mortgage,  30. 

Of  priority  oetween  mortgages,  see  Mort- 
gage, 32. 

Of  redemption,  see  Mortgage,  144,  145. 

Of  foreclosure  sale,  see  Mortgage,  VII.  f,  2. 

Of  motion,  see  Motions  and  Orders,  3-5. 

Of  motion  or  intention  to  move  for  new 
trial,  see  Mew  Trial,  VII.  c. 

Sufficiency  of  publication  of,  see  Publica- 
tion. 

Sufficiency  of,  to  one  attending  proceeding 
before  land  department,  see  Public 
Lands,  22. 

Of  breach  of  warranty,  see  Sale,  IV.  c,  2. 

Service  of,  see  Service,  2,  3. 

Of  tax  sale,  see  Taxes,  IV.  n,  2. 

To  re  '-"-m  from  tax  sale,  see  Taxes,  IV.  n,  3. 

Of  trial,  see  Trial,  III.  d. 

Question  for  jury  as  to,  see  Trial,  IV.  d,  2. 

To  vendee  requiring  performance  of  con- 
tract, see  Vendor  and  Purchaser,  14. 

Of  election  to  rescind  contract  for  sale  of 
land,  see  Vendor  and  Purchaser,  41,  42. 

Effect  of,  on  bona  fides  of  purchase  of  land, 
see  Vendor  and  Purchaser,  III. 

Of  election,  see  Voters  and  Elections,  12. 

Of  election  contest,  see  Pleading,  291a;  Vot- 
ers and  Elections,  75. 

Of  application  for  judgment  on  election  con- 
test, see  Voters  and  Elections,  76. 


I.  What  Constitutes  Genebaixt. 

a.  General  Rules;  Miscellaneous  Cases. 

1.  "Notice,"  in  law  is  notice  of  a  fact 
which  would  provoke  a  reasonably  prudent 
man  to  make  such  inquiries  as,  pursued  with 
reasonable  diligence,  would  lead  to  full 
knowledge.  Hin^gen  v.  Thackery,  23  S.  D. 
329,  121  N.  W.  839. 

2.  Where  a  person,  by  reason  of  actual 
notice  of  a  given  fact,  is  sought  to  be 
charged  with  notice  of  other  facts  which  in- 
quiry would  disclose,  there  must  appear  in 
the  nature  of  the  case  such  a  connection  be- 
tween the  known  fact  and  the  fact  with 
notice  of  which  he  is  sought  to  be  charged 
that  the  former  may  be  said  to  furnish  a 
reasonable  and  natural  clue  to  the  latter. 
Johnson  v.  Erlandson,  14  N.  D.  518,  105  N. 
W.  722. 

3.  A  statute  is  effective  as  notice  of  its 
prospective  operation  from  the  date  of  its 
approval.  Scnauble  v.  Schulz,  69  C.  C.  A. 
681,  137  Fed.  389. 

4.  One  buying  grain  during  the  ten  days 
allowed  for  a  thresher  to  file  his  lien  claim 
is  chargeable  with  notice  derivable  from 
inquiry;  and  if  the  seller  is  insolvent  this 
is  especially  true.  Hahn  v.  Sleepy  Eye 
Mill.  Co.  21  S.  D.  324,  112  N.  W.  843. 

5.  Indorsements  on  interest  coupon  notes 
afford   no   notice   that   the   principal   note 


has  been  transferred  to  the  same  indor- 
see. McVay  v.  Bridgman,  21  S.  D.  374, 
112  N.  W.  1138. 

6.  Where  the  cashier  of  a  bank  to  which 
he  is  personally  indebted,  as  treasurer  of 
another  corporation,  draws  checks  upon  it 
payable  to  the  bank,  and  uses  them  to  pay 
such  indebtedness,  the  checks,  by  their  form, 
of  themselves,  operate  as  notice  to  the  banlc 
of  a  misappropriation  of  the  funds  of  the 
other  corporation,  so  that  the  bank  can- 
not predicate  a  liability  thereon.  Kmerado 
Farmers*  Elevator  Co.  v.  Farmers'  Bank, 
—  N.  D.  — ,  29  L.R.A.(N.S.)  667,  127  N. 
W.  622. 

b.  Imputed;  To  Agent  or  Representative. 

See  also  Bills  and  Notes,  20;  Principal  and 
Agent,  4. 

7.  Though  ordinarily,  the  knowledge  of 
the  agent  becomes  the  knowledge  of  the  prin- 
cipal, this  cannot  apply  when  the  agent  is 
attempting  to  act  beyond  his  authority, 
either  actual  or  ostensible,  and  the  party 
with  whom  be  is  dealing  knows  he  is  so 
acting  without  authority,  and  where  there 
is  absolutely  nothing  to  notify  the  prin- 
cipal that  the  agent  bas  attempted  to  enter 
into  a  new  or  modified  agreement.  Beeves 
&  Co.  V.  Lewis,  —  S.  D.  — ,  29  L.K.A.(N.S.) 
82,  126  N.  W.  289. 

8.  Knowledge  of  an  agent  for  the  sale 
of  machinery  of  his  attempt  to  modify  the 
contract  of  sale  after  a  tender  of  delivery, 
in  violation  of  a  provision  of  the  contract 
depriving  him  of  the  power  to  do  so,  is  not 
notice  to  the  principal  of  the  change,  so 
that  his  acting  upon  the  contract  will  con- 
stitute a  ratification  thereof.  Reeves  & 
Co.  V.  Lewis,  —  S.  D.  — ,  29  L.R.A.(N.S.) 
82,  125  N.  W.  289. 

9.  The  knowledge  of  an  agent  will  not  be 
imputable  to  his  principal  when  the  agent 
is  a  nominal  agent  merely,  or  acting  as  to 
ministerial  matters  merely,  nor  when  the 
agent  has  knowledge  of  facts  in  relation  to 
the  matter  in  which  he  is  acting  when  his 
interests,  or  the  interests  of  another  for 
whom  he  is  acting,  are  adverse  to  those  of 
the  principal*  j'TItna  Indemnity  Co.  v. 
Schroeder,  12  N.  D.  110,  95  N.  W.  436. 

10.  Where  an  order  for  a  threshing  ma- 
chine and  the  notice  of  the  appointment  of 
the  plaintiff  as  local  agent  were  forwarded 
by  the  general  agent  on  the  same  day,  the 
principal  was  chargeable  with  the  knowl- 
edge of  the  general  agent.  Lindquist  t. 
Northwestern  Port  Huron  Co.  22  S.  D.  298, 
117   N.  W.   366. 

11.  The  principals  of  an  agent  for  sale 
of  threshers  were  chargeable  with  the 
agent's  knowledge  that  a  note  was  given 
conditionally  to  a  prospective  buyer  in 
order  to  assure  his  ability  to  pay  for  the 
machine,  it  being  a  customary  mode  of 
sale  by  such  agent  to  get  orders  and  re- 
quire an  amount  in  farmers'  notes  to  be 
put  up  as  collateral  by  the  buver.  New 
Birdsall  Co.  v.  Stordalen,  21  S.  I).  26,  109 
N.  W.  616. 
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Bank  offloers. 

See  also  supra,  6. 

12.  Althougn  the  president  and  the  cash- 
ier are  otlicers  and  stockholders  in  another 
corporation,  which  is  the  payee  of  a  note 
transferred  to  the  bank,  the  bank  is  not 
charged  with  constructive  notice  of  d'?fenses 
of  the  maker  against  such  payee,  of  which 
neither  of  such  officers  had  actual  notice. 
Iowa  Nat.  Bank  v.  Sherman,  17  S.  D.  30«, 
106  Am.  St.  Rep.  778,  97  N.  W.  12. 

13.  Where  the  cashier  of  a  bank,  who 
has  the  entire  management,  control,  and 
conduct  of  its  affairs,  draws  checks  of  a 
company  of  which  he  is  treasurer,  payable 
to  the  bank,  and  presents  them  as  treas- 
urer to  himself  as  cashier,  and  misappro- 
priates the  proceeds  thereof,  the  bank  can- 
not base  thereon  a  liability  in  its  favor 
against  the  company,  since,  as  the  bank 
exercised  no  oversight  or  control  over  its 
cashier,  it  placed  itself  under  plenary  re- 
sponsibility for  his  acts,  and  must  be  held 
to  knowledge  of  his  fraudulent  purpose  at 
the  time  of  the  presenting  of  the  checks. 
Emerado  Farmers'  Elevator  Co.  v'.  Farm- 
ers' Bank,  —  M.  D.  — ,  29  L.R.A.(N.S.) 
537,  127  N.  W.  522. 

JKotioe  to  bank  as  notice  to  depositor. 

14.  A  depositor  who  took  a  check  for 
$475.00  as  security  for  a  $50.00  loan  and 
having  received  a  certificate  of  deposit 
covering  the  collection  of  the  check,  kept 
the  certificate  until  the  loan  was  repaid 
and  then  turned  it  over  was  chargeable  with 
notice  meanwhile  received  by  one  of  the 
collecting  banks  that  the  check  was  a  forg- 
ery, the  banks  being  agents  of  the  deposit- 
or and  having  presumably  given  timely 
notice  to  the  depositor.  Greenwald  v.  Ford, 
21  S.  D.  28,  109  N.  W.  516. 


11.  As  TO  RiQHTS  IN  Real  Psopebtt. 


From   record   of   instrument  affecting,   see 
Real  Property,  II.  d. 

15.  A  purchaser  of  property  who  takes  his 
deed  with  full  knowledge  of  the  docketing 
of  a  judgment  for  costs  against  his  grantor, 
is  charged  with  notice  that  the  costs  con- 
stitute a  lien  upon  the  property.  Mathew- 
son  V.  Fredrich,  19  S.  D.  423,  103  N.  W.  656. 

16.  The  fact  that  a  purchaser  from  B, 
who  claimed  title  under  a  recorded  deed 
from  E,  valid  on  its  face,  knew  that  the  deed 
from  a  previous  owner  to  E  was  missing 
and  unrecorded,  was  not  sufficient  to  charge 
such  purchaser  with  constructive  notice  of 
fact  that  B's  deed  had  been  wrongfully 
obtained  by  the  latter.  Johnson  v.  Erland- 
son,  14  N.  D.  518,  105  N.  W.  722. 

17.  The  title  to  premises  on  which  exe- 
cution was  levied  stood  in  the  name  of  C  the 
son  of  E  and  R.  All  these  parties,  toeether 
with  other  brothers  and  sisters  of  C.  all  over 


21  years  of  age,  resided  together  upon  the 
premises  sold.  The  evidence  disclosed  no 
facts  indicating  that  any  one  of  the  parties  notice  of  all  the  facts  which'^he  might  have 


might  not  have  (jlaimed  possession  with  as 
much  reason  as  did  the  defendant  R,  the 
mother  of  C.  Held,  that  the  evidence  is  in- 
sufficient to  constitute  notice  of  the  claim 
of  R,  the  mother,  to  title  in  the  land  through 
an  unrecorded  deed,  as  against  a  title  de- 
rived from  such  levy.  Knderlin  Invest.  Co. 
v.  Mordhagen,  18  N.  D.  517,  123  N.  W.  390. 

18.  In  an  action  for  land,  plaintiff  at  the 
time  he  took  his  deed  from  L.,  knew  that 
L's  title  was  derived  through  the  deed  of 
O.  W.  T.  That  after  the  date  of  said 
deed  to  L.,  G.  W.  T;  had  attempted  to  con- 
vey the  same  land  to  his  brother,  A.  X.,  by 
a  deed  which  purported  to  convey  all  of 
T's  interest  in  the  land  and  purported  to 
convey  a  fee-simple  title  thereto.  As  be- 
tween L.  and  U.  \V.  T.,  L.  acquired  no 
title.  Held,  that  plaintiff,  who  knew  of  the 
deed  to  A.  X.,  in  law  hfid  notice  that  his 
own  grantor,  L.,  had  received  no  title  from 
G.  \V.  T.  Hingten  v.  Xhackery,  23  S.  U. 
329,  121  N.  W.  839. 

19.  Under  S.  D.  Rev.  Civ.  Code,  §  2035, 
providing  that  one  holding  an  inferior  lien 
has  a  right  to  redeem  tue  property  from 
a  superior  lien  and  to  be  subrogated  to  all 
the  benefits  of  the  superior  lien  when  neces- 
sary for  the  protection  of  his  interests,  up- 
on satisfying  the  claim  secured;  §  24oi, 
declaring  constructive  notice  is  notice  im- 
puted to  a  person  not  having  actual  notice; 
and  §  2452,  declaring  every  person  who 
has  actual  notice  of  circumstances  suf- 
ficient to  put  a  prudent  man  upon  inquiry 
as  to  a  particular  fact  and  who  omits  to 
make  such  inquiry  is  deemed  to  have  con- 
structive notice;  a  purchaser  at  second 
mortgage  foreclosure  has  constructive  notice 
of  the  rights  of  the  second  mortgagee  ac- 
quired by  payment  of  the  first  mortgagee  the 
amount  due  him  when  such  purcbaser  on 
ascertaining  from  the  records  that  there 
was  a  first  mortgage  inquired  of  the  first 
mortgagee  if  it  was  paid  and  on  receiving 
an  affirmative  answer  did  not  further  in- 
quire by  whom  paid.  Malmberg  v.  Peter- 
son, 20  S.  D.  587,  108  N.  W.  339. 

20.  The  existence  of  a  party  wall,  erected 
under  an  unrecorded  agreement  between  ad- 
joining owners  giving  an  easement  therefor, 
is  not  constructive  notice  to  a  purchaser 
from  one  of  such  owners  so  as  to  bind  him 
to  pay  a  portion  of  the  expense  incurred  in 
the  erection  of  such  wall.  Scottish-Ameri- 
can Mortg.  Co.  T.  Russell,  20  S.  D.  42,  104 
N.  W.  807. 

From  possession. 

Effect  of  sale  of  real  property  held  adverse- 
ly, see  Champerty. 
See  also  supra,  17. 

21.  Actual,  open,  and  visible  possession  of 
land  by  one  person  charges  one  purchasing 
from  another  with  notice  of  all  the  equities 
of  the  person  in  possession.  Shelby  v.  Bow- 
den,  16  S.  D.  531,  94  N.  W.  416. 

22.  Where  the  plaintiff  in  an  action  to 
quiet  title  purchased  the  property  while 
the  defendant  was  in  the  exclusive  posses- 
sion of  the  same  claiming  title  thereto, 
!ie  must  be  deemed  to  have  purchased  with 
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Ascertained  by  inquiries  aa  to  the  defend- 
ant's title,  and  therefore,  is  charged  with 
constructive  notice  of  her  equitable  inter- 
est in  the  property.  Sutton  t.  Whetstone, 
21  S.  D.  341,  112  N.  W.  860. 

23.  Under  N.  D.  Rev.  Codes  1906,  $  8179, 
a  mortgagee  in  a  real  estate  mortgage,  with- 
out actual  notice  of  the  rights  of  a  vendee 
in  a  contract  for  the  purchase  of  the  real 
estate  covered  by  the  mortgage,  which  con- 
tract has  been  orally  assigned  as  security,  is 
an  innocent  purchaser,  although  such  ven- 
dee is  in  possession  of  the  land  when  the 
mortgage  is  taken.  Gray  v.  Harvey,  17  N. 
D.  1,  113  N.  W.  1034. 

24.  Where  the  evidence  failed  to  show 
that  the  grantees  in  an  unrecorded  deed  were 
in  possession  of  the  granted  lots  either  by 
themselves  or  by  tenants,  and  neither  of 
them  had  any  actual  possession  or  control 
over  the  lots  in  question  for  eight  years 
prior  to  the  giving  of  a  second  deed,  there 
was  no  such  possession  by  such  former 
grantees  as  would  impart  notice  to  the  sub- 
sequent grantees.  Shutz  v.  Tidrick,  —  S.  D. 
— ,  128  N.  W.  811. 


•  III.  Editobial  Notes. 

Inference  of  notice  from  newspaper  arti- 
•cles  or  publications  not  required  or  author- 
ized by  law.  62  Am.  Dec.  320. 

What  circumstances  will  charge  one  with 
notice  that  other  contracting  party  is  of 
unsound  mind.  31  L.R.A.(N.S.)    1169. 

Validity  of  notice  by  telegraph. 

61   L.R.A.  933. 

Notice  from  circumstances  putting  one  on 
inquiry.  23  Am.  Dec.  47. 

Jjnpnted  avtloe. 

Notice  to  agent  as  notice  to  principal. 

24  Am.  St.  Rep.  228. 

Notice  to  attorney  as  notice  to  client. 

67  Am.  St.  Rep.  914. 

Imputing  to  corporation  notice  to  ofli- 
'Cer  or  agent.  36  Am.  Dec.  188. 

How  far  corporation  charged  with  knowl- 
edge of  managing  officer  engaged  in  illegal 
act.  2L.R.A.(N.S.)  993. 

Imputation  of  knowledge  of  personally 
-interested  officers  to  bank. 

29  L.R.A.(N.S.)   668. 

Agent's  knowledge  that  act  exceeds  au- 
thority as  notice  to  principal. 

29  L.R.A.(N.S.)  82. 

Notice  of  traveling  salesman  as  notice  to 
employer.  25  L.R.A.(N.S.)   231. 

Of  rights  to  real  propertj. 

Existence  of  party  wall  as  charging  gran- 
tee with  notice  of  agreement  to  contribute 
in  event  of  using.         24  L.R.A.  ( N.S. )  1038. 

Possession  as  evidence  of  title.  60  Am. 
Dec.  601;  13  L.R.A.(N.S.)  49. 

Effect  of  possession  of  real  property  as 
notice.  104  Am.  St.  Rep.  332. 


<«» 


NOVATION. 

Question  for  jury  as  to,  sec  Trial,  160. 
Supp.  Dak.  Dig. — 46. 


-Editorial  note. 

Distinction  between  novation  and  accord 
executory.  12  L.R.A.(N.S.)  1134. 


*«» 


NVISANOES. 

Revival  of  action  to  abate,  see  Action  or 
Suit,  93. 

Power  of  municipality  to  declare  cattle 
yards  a  nuisance,  see  Municipal  Cor- 
porations, 11. 

Sufficiency  of  complaint  as  basis  of  prelim- 
inary examination  for  keeping  of,  see 
Criminal  Law,  46. 

Right  of  heirs  of  one  dying,  pending  action 
against  him  for  violation  of  statute 
against  maintaining  nuisance,  see  De- 
scent and  Distribution,  2. 

Variance  between  complaint  and  informa- 
tion in  prosecution  for  maintenance  of, 
see  Indictment,  etc.,  1. 

Sufficiency  of  indictment  for  keeping,  see 
Indictment,   etc.   II.   e,   5,   c. 

Injunction  against,  see  Injunction,  I.  b. 

Liquor  nuisance,  see  Intoxicating  Liquors, 
III.  g. 

1.  Whether  a  particular  lawful  business 
is  a  nuisance  depends  on  whether  it  pro- 
duces annoying  damage  in  the  situation 
where  it  is.  Colton  v.  South  Dakota  Cent. 
Land  Co.  —  S.  D.  — ,  28  L.R.A.(N.S.)  122, 
126  N.  W.  607. 

'  2.  In  the  commission  of  a  continuous  nui- 
sance, the  time  during  which  it  continues 
is  a  material  element  of  the  offense. 
State  V.  Winbauer,  —  N.  D.  — ,  129  N.  W. 
97. 

Editorial  dotes. 

What  are  nuisances. 

23  Am.  St.  Rep.  306. 
What  are  public  nuisances. 

107  Am.  St.  Rep.  198. 
Depositing  debris  in  stream  as  nuisance. 
30  Am.  St.  Rep.  563. 
Burial  ground  or  cemetery  as  nuisance. 

31  L.R.A.(N.S.)   946. 
Storage  of  explosives  as  nuisance. 

16  L.R.A.(N.S.)   691. 
Undertaker's  establishment  as  nuisance. 

31  L.R.A.(N.S.)  608. 
Hospital  as  nuisance. 

29  L.R.A.(N.S.)_40. 
Dancing  as  nuisance.  ~ 

18  L.R.A.(N.S.)   690. 
Barking  dogs  as  nuisance. 

7  L.R.A.(N.S.)    349. 
Use  of  soft  coal  as  nuisance. 

13  L.R.A.(N.S.)    465. 
Gas  plant  as  nuisance. 

20  L.R.A.(N.S.)   466. 
Stable  for  horses  as  nuisance. 

17  L.R.A.(N.8.)    1025. 

Display  of  fireworks  in  city  street  as 
nuisance.  16  L.R.A.(N.S.)    621. 

Noise  incident  to  lawful  industry  as  nui- 
sance..  17  L.R.A.(N.S.)    287. 

Pool  room  as  nuisance. 

21  L.R.A.(N.S.)    836. 
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Pool  selling  m  nuisance. 

10  L.RJL(N.S.)  992. 
Auction  as  nuisance. 

20  L.R.A.(N.S.)  972. 
Driving  foul  air  against  windows  as  nui- 
sance. 9  L.R.A.(N.S.)  696. 
Bride  kiln  as  nuisance. 

2  LJl.A.(N.S.)  92. 
Liability  for  nuisance.     14  Am.  Dec.  336. 
Right  of  state  to.  abate  or  enjoin  public 
nuisance  in  city  street. 

19  L.R.A.(N.S.)   1173. 
Right  of  private  person  to  abate  nuisance 
without  suit.     26  Am.  Dec.  443;   124  Am. 
6t  Rep.  691. 
Private  action  for  public  nuisances. 

31  Am.  Dec.  132. 
Liability  of  property  owner  for  nuisance 
which  he  did  not  create. 

86  Am.  St.  Rep.  609. 
Presumption  that  commission  of  nuisance 
was  not  by  statutory  authority. 

70    L.R.A.   670. 
Necessity  of  notice  to  purchasing  com- 
pany to  construct  culverts  where  railroad 
originally  constructed  without. 

12  L.R.A.(N.S.)    671. 
Necessity  of  notice  to  impose  liability  for 
continuing  nuisance  created  by  predecessor. 
27    L.R.A.(N.S.)    164. 
Right  of  owner  to  recover  damages  to 
property  from  temporary  nuisance  while  in 
possession  of  tenant    3  L.R.A.(N.S.)   1060. 
Effect  of  legislative  authority  upon  lia- 
bility for  private  nuisance. 

1  L.R.A.(N.S.)  49. 


Liability  of  owner  using  or  permitting 
use  of  vacant  property  in  such  a  way  as  to 
collect  crowds.  11  L.R.A.(N.S.)   464. 

Doctrine  of  comparative  injury  in  salt 
to  enjoin  nuisance.        31  L.R.A.(N.S.)  881. 

Liability  of  creator  of  nuisance  upon  land 
for  continuance  after  parting  with  title. 

25  L.RJL(N.S.)    731. 

Criminal  responsibility  for  nuisance  to 
health  by  dam  in  non-navigable  stream. 

22  L.R.A.(N.S.)  1259. 


NVNO  PBO  TUKO. 

Entry  of  new  judgment  by  appellate  oonrt^ 
see  Appeal  and  Error,  1189. 


H  UKSEBTMEH. 

License  tax  on,  see  License,  14,  15,  18. 

♦-»♦ 

NURSERT  STOCK. 

Regulations  of  commerce  as  to,  see  Com- 
merce, 2,  3. 

Regulation  as  to  sale  of,  under  police  pow- 
er, see  Constitutional  Law. 

Imposition  of  unconstitutional  restrictions 
on  dealers  in,  see  Constitutional  Law, 
62. 


O 


OATH. 

Necessity  that  record  on  appeal  show  fail- 
ure of  arbitrators  to  be  sworn,  see 
Appeal  and  Error,  104. 

First  objecting  on  appeal  that  witnesses 
were  not  sworn,  see  Appeal  and  Error, 
723. 

Of  applicants  for  corporate  charter,  see 
Corporations,  2. 

Of  candidate  for  office,  see  Voters  and 
Elections,  47. 

Of  assessor,  presumption  as  to,  see  Evi- 
dence, 154,   155. 

Of  taxing  officer,  see  Taxes,  26-29. 

See  also  Affidavits. 


OBJECTIONS. 


In  general,  see  Trial,  III.  j. 

To  deposition,  see  Deposition,  IT. 

Sec  also  Appeal  and  Error,  V. 


OBSCEIflTT. 

As  ground  for  divorce,  see  Husband   and 

Wife,  14. 
Use  of  mail  for  obscene  matter,  see  Post 

Office,  3-6. 
Question  for  jury  as  to,  see  Trial,  IV.  j. 

Editorial  mote. 

Use  of  words  not  per  se  obscene  as  stat- 
utory offense  of  obscenity. 

22  L.R.A.(N.S.)   225. 


#»» 


OBSTBVCTINO  JUSTICE. 

One  cannot  be  convicted  under  N.  D.  Rev. 
Codes  1899,  §  5932,  subd.  4,  of  the  wilful 
resistance  of  a  search  warrant  of  which  he 
had  no  notice  or  knowledge  at  the  timfr 
the  resistance  was  offered.  State  ex  rel. 
Register  v.  McGahey,  12  N.  D.  535,  97  N. 
W.  865,  1  A.  &,  E.  Ann.  Cas.  650,  14  Am. 
Crim.  Rep.  283. 
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Editorial  note*. 

What  constitutes  resistance  to  arrest. 

24  L.R.A.(N.S.)  199. 
Right  to  resist  arrest. 

84  Am.  St.  Rep.  607. 

Right  to  resist  o£Scer  levying  on  proper- 

ty  not  subject  to  writ.     76  Am.  Dec.  176. 

Resisting  service  of  apparently  valid  civil 

process.  21  L.R.A.(N.S.)   66. 

Self-deiense  in  resisting  officer. 

6  L.R~A.(N.S.)  1016. 


»»» 


OB8TB1TCTIONS. 

Of  highway,  see  Highways. 


•  »» 


OOOUFATIOir. 

Tax  on,  see  License,  II. 


OCOUJfYmo  CLATMATfT. 

Determination    of    interest   of,    in    pnblio 
land,  see  Public  Lands,  III.  h. 


OFFEB. 

In  general,  see  Contracts,  21-31. 

To  restore  as  condition  of  rescission  of  con- 
tract, see'  Contracts,  VI.  b,  1. 

Sufficiency  of  allegation  as  to  offer  to  per- 
form contract,  see  Pleading,  162. 

To  rescind  contract  of  sale,  see  Sale,  61. 

See  also  Tender. 


*«» 


OFFICEBS. 

L  Katobb    and    Existbnox;    Tenubb 

AND  I'KBlf. 

a.  Appointment      and      El«otion; 

Eligibility. 

b.  Contest  of  Title. 

c.  Term  of  Office. 

d.  Balding  Over. 

e.  Removal. 

f.  Vacancies. 

n.  Rights  and  Ddties. 
ni.  Liabilities. 
IV.  Fees  and  Compensation. 
V.  OmcEBS  De  Facto. 
VI.  Editobial  Notes. 

Various  particular  officers,  see  Attorney 
General;  Auditors;  Boards;  Clerks; 
Commissioners;  Counties,  II.  c. ;  Coun- 
ty Treasurer;  Courts,  II.  e;  Drains 
and  Sewers,  11.,  Ill;  Governor; 
Highways,  I.;  Justice  of  the  Peace; 
Receivers;  Register  of  Deeds;  Schools, 
II.;  Secretary  of  State;  Sheriff; 
State's  Attorney;  Taxes,  IV.  e. 

Of  banks,  see  Banks,  IV. 

Of  corporation,   see   Corporations,   II.   c. 


Of  insurance  company,  see  Insurance,  I.  c. 

Of  township,  see  Towns,  11. 

Recovery  back  of  amounts  paid  to,  see  As- 
stunpsit.  III. 

Creation  of  new  board  of  Charities  and 
Corrections,  see  Boards,  2. 

Bonds  of,  see  Bonds,  6,  5a. 

County  judge  as,  see  Courts,  67,  67a. 

Granting  of  perogative  writ  to,  from  su- 
preme court,  see  Courts,  II.  a,  3. 

Weight  to  be  given  certificate  of,  see  Evi- 
dence, 860,  870. 

Judicial  notice  of  official  character  anil 
acts,  see  Evidence,  1.  b. 

Presumption  and  burden  of  proof  as  to  acts 
of,  see  Evidence,  11.  i. 

As  to  legislature,  see  Legislature. 

Libel  of,  see  Libel  and  Slander,  I.  c. 

Mandamus  to,  see  Mandamus. 

Liability  of  city  for  acts  of,  see  Municipal 
Corporations,  61-64. 

Sufficiency  of  complaint  against,  see  Plead- 
ing, III.  b.  21. 

See  also  Injunction,  L  f. 


I.  Natubb  and  Existence;    Tenuiie  and 
Tebm. 

Dismissal  of  appeal  from  judgment  deny- 
ing application  to  suspend  officer,  see 
Appeal  and  Error,  417. 

a.  Appointment   and   Election;   EligihUity. 

Effect  of  ineligibility  on  right  to  act  after 
election,  see  infra,  V. 

Ineligibility  of  disbarred  attorney  to  office 
of  state's  attorney,  see  Attorneys, 
21-24. 

Disqualification  of  judge,  see  Courts,  II. 
e,  2. 

Burden  of  proving,  see  Evidence,  13. 

Admissibility  of  record  to  prove  appoint- 
ment, see  Evidence,  280. 

Mandamiu  by  holder  of  certificate  of  ap- 
pointment to  compel  recognition  of 
rights,  see  Mandamus,  34. 

Officers  of  schools,  see  Schools,  II.  a. 

Appointment  of  sheriff,  see  Sheriff,  1. 

Title  of  statute  as  to,  see  Statutes,  32. 

Election  of  officers  generally,  see  Voters 
and  Elections. 

Power  of  legislature  to  alter  necessary 
qualifications,  see  Voters  and  Elec- 
tions,  3. 

Nomination  to  office,  see  Voters  and  Elec- 
tions, III. 

Validity  of  service  of  process  by  deputy 
sheriff  who  has  failed  to  file  appoint- 
ment, see  Writ  and  Process,  1. 

1.  A  person  who  is  ineligible  to  hold  a 
public  office  cannot  be  elected  thereto,  and 
his  election  is  a  nullity.  Jenness  v.  Clark, 
—  N.  D.  — ,  129  N.  W.  367. 

2.  The  power  of  appointment  to  an  elec- 
tive office  is  exhausted  when  once  exercised, 
and  any  subsequent  appointment  to  the 
same  office,  until  the  incumbent  has  been 
legally  removed  or  the  office  become  vacant. 


Digitized  by 


Google 


V 


Burden  of  proof  in,  see  Kvidence,  135-137. 

Mandamus  as  proper  proceeding,  see  Man- 
damus, I.  f. 

Troper  remedy  to  try  title  to  office,  see 
I'rohibition,  0. 

4.  The  incumbent  of  a  public  office  who 
has  the  right  to  hold  over  until  his  suc- 
cessor is  elected  and  qualified  has  such  a 
special  interest  as  enables  him  to  maintain 
an  action  under  the  provisions  of  chapter 
25,  Code  Civ.  Proc.  (N.  D.  Rev.  Codes  1905, 
§  7349  et  seq.),  against  one  who  intrudes 
himself  into  such  office,  unless  such  right 
has  been  lost  or  waived  in  some  manner 
cither  by  the  voluntary  surrender  of  the 
office,  or  by  some  other  equivalent  act. 
.Tcnness  v.  Clark,  —  N.  P.  — .  129  N.  W. 
3i)7. 

c.  Term  of  Office. 

Of    district   judge,    judicial    notice    of    ex- 
piration of,  see  Evidence,  7. 
Term  of  senators,  see  Legislature,  1. 
See  also   infra,   6,   7. 

5.  The  term  of  an  appointee  to  the  office 
of  sheriff  could  -not  be  limited  to  the  un- 
expired term  of  a  deceased  sheriff,  under 
S.  D.  Rev.  Pol.  Code,  §§  1814,  1815,  which 
provide  that  appointments  shall  be  made  in 
writing  and  made  to  continue  until  the 
next  general  election  at  which  the  vacancy 
can  be  filled,  and  until  a  successor  is  elect- 
ed and  qualified;  consequently  an  appoint- 
ment to  the  office  of  sheriff,  made  by  the 
county  commissioners  on  December  13,  1904, 
to  fill  the  unexpired  term,  lasting  until 
January  1,  1905,  of  a  sheriff  who  died  on 
December  7,  1904,  during  his  term  of  office, 
he    having    been    re-elected    in    November, 

1904,  to  another  term  beginning  January 
1,  1905,  could  not  be  limited  to  January  1, 

1905.  State  ex  rel.  Hellier  v.  Vincent,  20 
S.  D.  90,  104  N.  W.  914. 

d.  Holding  Over. 

6.  Under  X.  D.  Rev.  Codes  1905,  §  764, 
providing  for  the  election  of  county  super- 
intendents of  schools,  where  the  newly 
elected  incumbent  is  ineligible  the  regu- 
larly elected  incumbent  of  the  office  is  en- 
titled to  bald  the  same  until  his  successor 
is  legally  elected  and  qualified.  Jenness  v. 
Clark,  —  N.  D.  — ,  129  N.  W.  357. 

7.  Under  the  Mi.'th  Dakota  statute  pro- 
viding that  the  term  of  office  of  the  county 
superintendent  of  schools  shall  be  two  years 
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is    ineffectual    and    void.    State    exy 
Hellier  v.  Vincent,  20  S.  D.  90,  104  N, 
914. 

3.  The  approval  by  the  governor  of 
bill  creating  a  new  board  of  charities  and 
corrections  to  take  the  place  of  a  former 
board,  and  reducing  the  membership  there- 
of from  five  to  three,  to  be  appointed  by 
the  governor,  operates  as  a  ratification  of 
the  appointments  made  to  such  new  board 
by  a  provision  of  the  new  law  that  the 
former  commissioners  be  retained  in  office. 
I'homas  v.  State,  17  8.  D.  579,  97  N.  W. 
1011. 

b.  OoHtett  of  Title. 


commencing  on  the  first  Monday  in  January 
following  his  election,  and  until  his  succes- 
sor is  elected  and  qualifies,  a  duly  elected 
and  qualified  and  acting  county  superintend- 
nt  of  schools  continues  such  superintendent 
'~^"  his  successor  is  elected  and  qualifies, 
ex  rel.  Bickford  v.  Fabrick,  16  N.  JX 
^  N.  W.  74. 


Questions  consider.  *•  ^'"oval. 

ing  for,  see  Manaat-on  mandamus  proceed- 
Mandamus  to  compel,  see  laiQug   47. 
Sufiiciency  of  accusation  in  Mandamus  15. 

see  I'leading,  241.  ^jyocedui*  for, 

8.  Accusations  for  removal  from  ofli<^ 
malfeasance  must  be  presented  by  a  gn&.->e  for 
jury.     State  v.  Richardson,  16  N.  D.  1,  10»v,uid 
N.  W.  1026.  >^ 

9.  It  is  not  necessary  that  an  accusation     ^ 
under  N.  D.  Rev.  Codes  1905,  §  9646,  should 
contain  all  the  facts  and  circumstances  sur- 
rounding the  alleged  charge  and  collections 

of  illegal  fees  by  public  ofiicials,  but  a  state* 
ment  that  said  county  commissioners  "pre- 
sented bills  against  said  county  for  their 
services,  which  were  unlawfully  and  cor- 
ruptly allowed  by  said  defendants  acting 
as  a  majority  of  said  board  of  county  com- 
missioners," and  further  pointing  out  the 
specific  bills,  claimed  as  illegal,  stating 
that  said  defendants  "charged  and  collected" 
said  bills  from  said  county,  states  sufficient 
facts  to  constitute  cause  tor  removal.  State 
V.  Richardson,  16  N.  D.  1,  109  N.  W.  1026. 

10.  In  proceedings  under  N.  D.  Rev.  Codes 
1905,  §  9646,  or  N.  D.  Rev.  Codes  1899,  § 
7838,  for  the  removal  of  public  officials,  it 
IS  proper  to  object  to  the  accusation  on 
any  ground  one  might  assign  by  way  of 
demurrer  to  a  complaint,  and  if  objections 
to  the  accusation  are  overruled,  an  answer 
must  be  filed  and  trial  had  in  a.  summary 
manner.  State  v.  Richardson,  16  N.  D.  1, 
100  N.  W.  1026. 

11.  A  complaint  in  an  action  instituted 
under  8.  D.  Rev.  Pol.  Code  §§  1806,  1807 
to  remove  a  superintendent  of  schools  from 
office,  which  contains,  in  addition  to  imma- 
terial averments  and  legal  conclusions,  noth- 
ing more  than  a  general  allegation  that  the 
superintendent  was  guilty  of  wilful  neglect 
of  duty,  is  insufficient.  Bon  Homme  Coun- 
ty v.  McLouth,  19  S.  D.  555,  104  N.  W.  266. 
Oronnd*. 

12.  Under  S.  D.  Rev.  Pol.  Code  §  1806 
which  provides  for  the  removal  from  office 
of  all  elective  county,  township  and  pre- 
cinct officers  for  wilful  neglect  of  duty,  one 
month's  absence  from  the  state  without 
performing  any  official  duty,  is  not  of  it- 
self a  wilful  neglect  of  duty  on  the  part 
of  a  superintendent  of  schools,  where  it 
does  not  appear  that  there  was  any  offi- 
cial dutv  to  perform.  Bon  Homme  Coun- 
ty v.  McLouth,  19  8.  D.  555,  104  N.  W. 
256. 

13.  Under  S.  D.  Rev.  Pol.  Code  §  1806 
which  provides  for  the  removal  from  office 
of  all  elective  county,  township  and  precinct 
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officers  for  wilful  n^lect  of  duty,  a  super- 
intendent of  schools  neglects  no  duty  in  fail- 
ing to  leave  some  one  in  charge  of  his  office 
during  his  absence  from  the  state,  where  the 
law  does  not  provide  for  the  appointment  of 
a  deputy  or  other  person  to  perform  his 
duties  during  his  absence  or  inability  to  act. 
Bon  Homme  County  v.  McLouth,  19  S.  D. 
665,  104  N.  W.  256. 
Order  for  remoTal. 

14.  An  order  finding  defendant  "guilty" 
as  they  stand  chargea  in  the  accusation, 
and  that  "the  defenaants,  C.  and  R.  be  re- 
moved from  the  office  ot  coimty  commission- 
ers of  W  county,"  is  sufficient  upon  which 
to  base  a  judgment  of  removal  from  such 
office  and  the  judgment  in  practically  the 
same  language  is  sufficient,  and  it  is  un- 
necessary that  the  judgment  particularize 
the  specific  acts  of  guilt  where  it  is  shown 
that  illegal  charges  were  made  in  monthly 
bills  and  they  are  set  forth  in  the  accu- 
sation. State  T.  Richardson,  16  N.  D.  1,  109 
N,   W.  1026. 

f.  Vaoanoiet.  ; 

See  also  infra,  26. 

16.  Under  a  power  of  appointment  to  fill 
vacancies  the  Governor  has  the  power  of  de- 
termining whether  any  vacancy  exists,  and 
his  conclusion  is  prima  tacie  binding  on  the 
courts.  Chandler  v.  Starling,  —  N.  D.  — , 
121  N.  W.  198. 

16.  By  removal  to  another  commissioner 
dictrict  in  the  county  a  few  months  before 
the  expiration  of  his  term,  a  county  com- 
missioner being  an  officer  of  the  whole 
county  did  not  disqualify  himself  so  as  to 
render  his  office  vacant,  under  S.  D.  Rev. 
Pol.  Code,  §  1802,  providing  that  an  office 
shall  become  vacant  upon  the  incumbent 
ceasing  to  be  a  resident  of  the  state,  dis- 
trict, county,  township  or  precinct  in  which 
the  duties  of  his  office  are  to  be  exercised 
or  for  which  he  may  have  been  'elected. 
Gray  v,  Beadle  County,  21  S.  D.  97,  110  N. 
W.  36. 


n.  RlOBTS  AND  DiTTIKS. 

Authority  of  Attorney  General,  see  Attor- 
ney General. 
Delegation  of  power  as  to,  see  Constitutional 

Law,  20. 
Powers  of  county  officer,  see  Counties,  II. 

c,  2. 
Presumption  as  to  performance  of  duty,  see 

Evidence,  II.  i. 
Liability  on  bond,  see  Bonds,  5,  5a. 
Right  of  action  for  claim  and  delivery,  see 

Claim  and  Delivery,  5. 
Liability  of  clerk  of  court  for  failure  to  pay 

over  money,  see  Clerk,  3. 
Liability  of  county  officer,  see  Counties,  II. 

c,  3. 
Sufficiency  of  evidence  of,  see  Evidence,  994. 


Officers  of  insurance  company,  see  Insurance, 

I.  c,  2. 
Of  levying  officer,  see  Levy  and  Seizure,  III. 

a. 
Pleading  as  to,  see  Pleading,  189,  190. 
Of    registrar   of   deeds,    see   Registrar    of 

Deeds,  4-6. 


III.  Liabilities. 

17.  N.  D.  Laws  of  1907,  chap.  187,  p.  303, 
providing  fo  the  appointment  of  state  en- 
lorcemeut  commissioner  to  prosecute  vio- 
lators of  the  state  prohibition  law,  is  un- 
constitutional as  giving  to  an  appointive 
officer  not  provided  for  by  the  state  consti- 
tution, the  rights  of  the  state's  attorneys 
and  sheriffs,  the  duties  put  upon  them  by 
the  constitution.  Kx  parte  Corliss,  16  N. 
D.  470,  114  N.  W.  962. 

18.  The  members  of  a  board  of  commis- 
sioners having  charge  of  a  soldiers,  home, 
to  whom  authority  is  given  by  statute  to 
exercise  judgment  and  discretion  in  the  per- 
formance of  their  duties,  are  personally 
liable  to  a  soldier  who  is  entitled  to  the 
benefits  of  such  home,  whom  they  wrong- 
fully and  maliciously  discharged.  Black  v. 
Linn,  17  S.  D.  336,  96  N.  W.  697. 


IV.  Fees  and  Compensation. 

Delegation  of  power  as  to,  see  Constitution- 
al Law,  20. 

Of  county  officers,  see  Counties,  II.  c,  4. 

Of  county  treasurer,  see  County  Treasurer; 
Taxes,  25. 

Of  judges,  see  Courts,  II.  e,  3. 

Of  registrar  of  deeds,  see  Registrar  of  Deeds, 
1-3. 

School  officers,  see  Schools,  II.  b. 

Of  sheriff,  see  Sheriff. 

Special  legislation  as  to,  see  Statutes,  47. 

19.  The  legislature  may  prescribe  the 
compensation  of  county  auditors  upon  the 
basis  of  either  the  assessable  property  val- 
uation, or  the  population  of  the  counties. 
Brookings  County  v.  Murphy,  23  S.  D.  311, 
121  N.  W.  793. 

20.  In  counties  having  a  population  of 
12,000  or  more  the  salary  of  the  county  au- 
ditor may  be  computed  at  the  rate  provided 
in  the  second  proviso  contained  in  S.  D. 
Laws  1903,  chap.  207,  upon  the  value  of 
the  taxable  property  of  the  county  and  such 
salary  is  limited  to  the  amount  so  ascer- 
tained, and  cannot  exceed  it,  but  may  be  so 
computed  and  allowed  up  to  the  limit  of 
$1,500  per  annum.  Brookings  County  v. 
Murphy,  23  S.  D.  311,  121  N.  W.  793. 

21.  A  county  superintendent,  lawfully 
holding  over  after  the  expiration  of  two 
years  from  his  qualification  as  superintend- 
ent, and  continuing  to  perform  the  duties 
of  the  office,  is  entitled  to  the  compensation 
provided  by  law  for  the  incumbent  of  such 
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office.     State  ex  rel.  Bickford  ▼.  Fabriek, 
16  N.  D.  94,  112  N.  W.  74. 

Change    of    compensation    of    judge.    Bee 
Courts,  67,  67a. 

22.  S.  D.  Laws  1003,  chap.  86,  which 
creates  a  new  board  of  charities  and  cor- 
rections to  take  the  place  of  a  former  board 
.and  continuing  the  old  members  in  office 
and  providing  for  an  increased  compensa- 
tion does  not  violate  S.  D.  Const.  Art.  12, 
§  3,  which  provides  that  the  compensation 
of  a  public  officer  shall  not  be  increased 
or  diminished  during  bis  term  of  office. 
Thomas  v.  State,  17  S.  D.  679,  97  N.  W. 
1011. 

[Cited  in  note  in  26  L.R.A.(N.S.)  290, 
on  applicability  to  nonconstitutional 
officer  of  constitutional  provision 
against  increase  of  salary  during  term.] 


V.  Officers  De  Facto. 

Judge  de  facto,  see  Courts,  II.  e.  I. 
Validity  of  sentence  by  judge  de  facto  when 

attacked  by  habeas  corpus,  see  Habeas 

Corpus,  13. 
Consideration  of  question  of,  in  mandamus 

proceedings,  see  Mandamus,  47. 

23.  Eligibility  can  be  questioned  after 
election  only  in  a  direct  proceeding  to  which 
the  officer  is  a  party.  State  ex  rel.  Ochsen- 
reiter  v.  Blegen,  —  S.  D.  — ,  128  N.  W.  488. 

24.  It  seems  that  the  ineligibility  of  the 
county  superintendent  of  schools  under  S. 
D.  Sess.  Laws  1909,  chap.  90,  §  1,  would 
not  prevent  him  if  elected  from  taking  the 
required  oath  of  office  and  giving  the  omcial 
bonds,  if  one  is  required,  and  does  not  per 
se  prevent  him  from  discharging  the  duties 
of  his  office,  and  his  official  acts  will  be 
valid  so  long  as  he  is  permitted  to  retain 
the  office.  State  ex  rel.  Ochsenreiter  v.  Bleg- 
en, —  S.  D.  — ,  128  N.  W.  488. 

25.  The  title  of  a  deputy  sheriff  to  his 
office  cannot  be  collaterally  attacked  in  a 
proceeding  to  which  he  is  not  a  party  to 
compel  the  clerk  to  tax  as  costs  the  fees 
of  such  deputy  for  service  of  process.  Wil- 
liamson V.  Lake  County,  17  S.  D.  353,  96 
N.  W.  702. 

26.  One  for  whom  a  successor  has  been 
appointed  by  the  Governor  as  on  a  vacancy 
and  the  appointment  so  certified  is  not  a  de 
facto  officer  because  of  the  fact  that  he  no 
longer  has  color  of  title  to  the  office.  Chand- 
ler V.  Starling,  —  N.  D.  — ,  121  N.  W.  198. 


VI.  Editobiai,  Kotes. 

What  are  public  offices. 

63  Am.  St.  Rep.  181. 
What  constitutes  office  and  distinction  be- 
tween  it   and  employment. 

72  Am.  Dee.  179. 


Legislative  control  over  olBeea. 

26  Am.  Dee.  701. 
Legislative  restrictions  on  right  to  bold 
office.  55  Am.  St  Rep.  369. 

When  act  of   incumbent   of  office   is   re- 
garded as  official.  6  Am.  St.  Rep.  130. 
Obligation  to  accept  office. 

36  Am.  St  Rep.  S23. 
Appolatmemt   or   election. 

Effect  of  election  where  successful  candi- 
date is  ineligible.         124  Am.  St  Rep.  211. 
Effect   of   ineligibility   of   candidate,    re- 
ceiving highest  niuiber  of  votes  on  election. 
52  Am.  Dec  151. 
Legislative  power  to  appoint  to  office. 

13  Am.  St  Rep.   125. 
Power  of  officer  to  make  appointment  to 
take  effect  after  own  term  expires. 

26  L.R.A.(N.S.)    514. 
Appointment  to  office  of  member  of  ap- 
pointing  body.            31    L.R.A.(N.S.)    575. 

Re-election  of  public  officer  after  ouster 
for   misconduct  6   L.R.A.(N.S.)    843. 

EUcibiUty. 

Time  as  of  which  eligibility  of  officer  to 
be  determined.  23  L.R.A.(K.S.)  1228. 

Right  to  hold  two  judicial  positions  at 
same  time.  8  L.R.A.(N.S.)   1107. 

Loss  of  one  office  by  accepting  another. 
86  Am.  St  Rep.  578. 

Right  of  women  to  hold  office. 

27  L.R.A.(N.S.)    632. 
Term  of  office. 

Power  to  extend  term  of  office  by  post- 
poning time  for  election. 

3  L.R.A.(N.S.)   887. 
Abaadomaieiit;   resignation;    remoTal; 
forfeiture. 
Abandonment  of  public  office. 

113  Am.  St  Rep.  616. 
Right  to  resign  office  and  effect  of  resig- 
nation. 36  Am.  St.  Rep.  524. 
Right  to   repudiate   or  withdraw   resig- 
nation. 

16  L.R.A.(N.S.)  1058;  36  Am.  St  Rep.  627. 
Removal  of  officers. 

68  Am.  St  Rep.  112. 
Intentional    disregard    of    law    without 
corrupt  intent  as  ground  for  removal. 

31  L.R.A.CN.S.)    666. 
Inherent  municipal  power  of  amotion. 

9   L.R.A.(N.S.)    572. 
Whether  municipal  power  of  amotion  is 
exclusive.  20    L.R.A.(N.S.)     1128. 

Forfeiture  of  title  to  office. 

83  Am.  Dec  372. 
Effect  of  detachment  from  a  political  di- 
vision, of  territory  in  which  an  officer  re- 
sides, upon  his  tenure. 

20  L.R.A.(N.S.)    358. 
Vaoaacy  is  offlee. 

What  constitutes  vacancy  in  office. 

30  Am.  St  Rep.  213. 

Powers. 

Power  of  officer  after  return  day  of  writ 

76  Am.   Dec  83. 

Power  of  municipal  board  or  committee 

to  employ  member  as  attorney. 

3  L.R.A.(N.S.)    849. 
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Power  of  board  to  appoint  officer  or  make 

contract  for  term  extending  beyond  its  own. 

29  L.R.A.(N.S.)   652. 

XUbUltles. 

Liability  of  officer  to  individual  for  failure 
to  perform  public  duties. 

90  Am.  Dec.  726. 
Civil  liability  of  military  and  naval  of- 
ficers. 

42    Am.    Dec.    54;    89    Am.    Dec.    612. 
,     Liability   for   acts  done  under  unconsti- 
tutional btatute.  64  Am.  Dec.  51. 
Liability  for  judicial  acts. 

6  Am.  Dec.  303. 
Liability  of  public  officer   for  malicious 
prosecution.  46  Am.  St.  Rep.  747. 

Liability  of  ministerial  officers  for  non- 
performance and  misperformance  of  official 
duties.  95  Am.  St.  Rep.  74. 

When  public  officers  assuming  to  act  for 
government  are  subject  to  suit. 

108  Am.  St.  Rep.  831. 
Criminal  liability  of  officers  for  neglect 
of  duty.  40  Am.  St.  Rep.   712. 

Liability  of  one  public  officer  to  another's 
sureties  for  neglect  to  require  proper  set- 
tlement of  accounts.      28  L.R.A.(N.S.)  115. 
Personal  liability  of  public  officer  on  con- 
tract in  excess  of  authority. 

23   L.R.A.(N.S.)    428. 

Care  required  in  selecting  depository  of 

public  funds.  7  L.R.A.(N.S.)   1084. 

Liability  of  public  officer   for  wrongful 

act  of  corporate  board. 

5  L.R.A.(N.S.)  463. 
Liability   of   officer   using  criminal   pro- 
cess to  collect  debt.     24  L.R.A.(N.S.)    301. 
Liability  of  officer  turning  over  articles 
taken    from    prisoner    to   third    person    in 
recognition  of  adverse  claim. 

19  L.R.A.(N.S.)   833. 
When   police   regulation  is  construed   to 
apply  to  public  official. 

1   L.R.A,(N.S.)    878. 

What  will  exonerate  public  officers  from 

payment  of  money  once  in  their  custody. 

67  Am.  Dec.  365. 

Justification  of  officers  by  their  process. 

21  Am.  Dec.  190. 

Compensation. 

Right  of  officer  de  jure  to  salary. 

10  Am.  St.  Rep.  284. 
Payment  to  de  facto  as  defense  to  action 
for  salary  by  de  jure  officer. 

16  L.R.A.(N.S.)   794. 
Right  of  public  to  fees   unlawfully  col- 
lected by  officer.  20  L.R.A.(N.S.)   1015. 
Right   of   clerk    on    salary   basis   to    fee 
for  naturalization.       30  L.R.A.(N.S.)    810. 
Right  of  public  officer  to  be  paid  quantum 
meruit.                         17  L.R.A.(N.S.)    1263. 
Applicability  to  nonconstitutional  officer 
of  constitutional  provision  against  increase 
of  salary  during  term. 

26  L.R.A.(N.S.)   289. 
Stibjecting  officers'   salaries   to   payment 
of  their  debts.  96  Am.  St.  Rep.  443. 

Oflloer*  de  f aoto. 

Who  are  officers  de  facto. 

19  Am.   Dec.   03. 
De  jure  office  as  condition  of  de   facto 


officer.      15   L.R.A.(N.S.)    94,    24    L.R.A. 
(N.S.)  408. 


♦  «» 


OFFICIAI.  BAIXOTS. 

See  Voters  and  Elections,  IL  e. 


OFFSETS. 


Set-off,  generally,  see  Set-Off  and  Conntexo 
claim. 


4«» 


OH.. 

Linseed  Oil,  see  Linseed  OiL 


4«» 


O.  K. 

Sufficiency  of,  to  prove  correctness  of  a^ 
count,  see  Evidence,  989. 


OMISSIONS. 

Parol  evidence  of,  see  Evidence,  410. 


OPHTHALMOLOGIST. 

Necessity  of  procuring  license,  see  Fhysiei* 
ans. 


OPIATES. 


Effect  of  aggravation  of  damages  by,  see 
Damages,  78. 


*  ■» 


oPiNioir. 

As  modification  of  final  judgment,  see  Ap- 
peal and  Error,  94. 

Refusal  of  appellate  court  to  express  opin- 
ion, see  Appeal  and  Error,  1130,  1131. 

As  evidence,  see  Evidenfte,  VIII.  909,  1010, 
1011. 

Expression  of,  as  fraud,  see  Fraud  and 
Fraudulent  Conveyances,  I.  b. 

By  applicant  for  insurance  as  to  cause  of 
father's  death,  see  Insurance,  43. 

Averment  of,  see  Pleading,  II.  f. 

Disqualification  to  act  as  juror  Ixicause  of, 
see  Trial,   31-33. 
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OPTION— OWKERSHIP. 


OPTioir. 

Validity  of  option  contract,  see  Contracts, 
21-31;  IV.  d. 

Time  as  of  essence  of  option  contract,  see 
Contracts,  85,  87. 

For  sale  of  real  property,  see  Contracts, 
95. 

For  purcliase  of  mines,  see  Contracts,  121, 
122. 

Sufficiency  of  performance  of  option  con- 
tract, see  Contracts,  133. 

Sufficiency  of  evidence  of  validity  of  op- 
tion contract,  see  Evidence,  920-922. 

Time  for  exercising  option  to  purcbase  land, 
see  Vendor  ard  Purchaser,  12. 

Kight  to  rescind  option  contract  for  pur- 
cliase of  mining  interests,  see  Vendor 
and  Purchaser,  67. 

Abandonment  of  contract  for  option  to 
purchase  interest  in  mine,  see  Vendor 
and  Purchaser,  61. 


OBAX.. 


See  Parol 


ORDER  OF  PROOF. 

See  T^ial.  III.  h,  2. 


OBOEBS. 

For  purchase  of  goods,  acceptance  of,  see 
Contracts,   27;    Sale,   11.    c. 

For  publication,  see  Writ  and  Process,  I. 
e,  2. 

Of  school  district,  presumption  as  to  vali- 
dity of,  see  Evidence,  191. 

Bight  to  interest  on  township  order,  see 
Interest,  12. 

Sufficiency  of  allegation  on  school  district 
order,   see   Pleading,   176. 

See  also  Motions  and  Orders. 


ORIOniAL  J1JRI8DI0TIOH. 

Of  supreme  oourt,  see  Coorts,  IL  s,  3; 


ORDINANCES. 


In  general,  see  Municipal  Corporations,  V. 
As  to  fire  limits,  see  Buildings. 


ORIOINAZ.. 


Filing   original    of    chattel    mortgage,    see 
Chattel  Mortgage,   III.   g,  2. 


*»» 


ORIOINAI.  MONUMENTS. 

Consideration   shown    to,    in    determining 
boundary,  see  Boundaries,  6. 


4«» 


ORIOINAI.  STOCK. 

Right  to  sell  for  less  than  par,  see  Oor^ 
porations,  19. 


ODSTER. 


Of  occupying  claimant  of  public  land. 
Public  Lands,  47. 


♦  «» 


OVER-INSURANCE. 

Waiver  of  right  to  rely  on,  as  ground  for 
forfeiture  of  policy,  see  Insurance,  77. 


OVER-VAXUATION. 

Of   insured  property,  evidence  as  to,  see 

Evidence,  795. 
Of  insured  property,  efTect  of,  see  In^ir- 

ance,  29. 


OWNERSHIP. 


Opinion  evidence  as  to,  see  Evidence,  VII. 
k. 

Admissibility  of  declarations  as  to,  see  Evi- 
dence, 611. 

Of  stolen  property,  variance  between  plead- 
ing and  proof  as  to,  see  Evidence, 
1071.. 

Of  real  property,  sufficiency  of  evidence  of. 
see  Evidence,  XI.  i. 

Of  real  property,  presumption  and  burden 
of  proof  as  to,  see  Evidence,  IL  j, 
4,   6. 

Of  personal  property,  presumption  and  bur- 
den of  proof  as  to,  see  Evidence,  II. 
i,  5. 

Of  personal  property,  sufficiency  of  evidence 
of,  see  Evidence,  XI.  h. 

Sufficiency  of  allegation  as  to,  see  Indict- 
ment, etc.,  II.  d;   Pleading,  206. 

Who  is  deemed  owner  of  building  within 
mechanics'  lien  law,  see  L4ens,  19-21. 

Necessity  of  proving,  in  foreclosure  suit, 
see    Mortgage,    74. 

Direction  of  verdict  on  question  of,  see 
Trial,  248. 

Instructions  as  to,  see  Trial,  396. 

Instruction  assuming  fact  of,  see  Trial, 
362. 

Finding  as  to,  see  Trial,  470. 
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9ANBL. 

Grounds  for  challenge  of  panel  of  jury,  see 

Action  or  Suit,  106. 
Of  grand  jury,  challenge  to,  see  Grand  Jury, 

6,   «. 
Of  jiuy,  see  Jury. 


PABDOH. 


Editorial  notes. 

Conditional  pardon.     69  Am.  Deo.  576; 
111  Am.  St.  Rep.  108. 

Power   to   impose   in    pardon   conditions 
extending  beyond  term  of  sentence. 

6  L.R.A.(N.S.)   1084. 
Effect  of  pardon.  69  Am.  Dec.  67S. 

Bight  to  recall  pardon. 

22    L.R.A.(N.S.)    238. 


^»» 


PARENT  Ain>  OHHA. 

Extent  of  recovery  for  death  of  minor  child, 
see  Damages,  64,  65. 

Parents'  right  of  action  for  death  of  child, 
see  Death,   4,  6. 

Contributory  negligence  of  parent  in  tising 
medicine  preventing  recovery  for  death 
of  child,  see  Drugs  and  Druggists,  3. 

Rights  of  minor  children  in  homestead,  see 
Homestead,  III.  d. 

Parent's  contributory  negligence  as  bar  to 
action  for  death  of  child,  see  Negli- 
gence, 9. 

Counterclaim  in  action  by  parent  for  earn- 
ings of  minor  child,  see  Set-Off  and 
Counterclaim,  7,  10. 

Direction  of  verdict  in  action  for  death  of 
minor  child,  see  Trial,  272. 

1.  Loss  caused  by  a  minor  to  his  em- 
ployer by  a  wilful  act  in  setting  fire  on  the 
property  of  a  third  person  is  no  defense  in 
an  action  by  the  parent  to  recover  com- 
pensation for  the  minor's  services.  Fanton 
V.  Byrum,  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,  128  N.  W.  326. 

2.  It  seems  that  the  act  of  a  minor  in 
setting  a  prairie  fire  on  lands  not  be- 
longing to  his  employer,  but  which  spread 
over  and  upon  tne  employer's  land  and 
caused  him  damage,  it  not  being  done  un- 
der the  direction  of,  or  with  the  knowl- 
edge of,  the  parent,  was  a  wilful  tort  of 
the  minor  for  which  the  parent  is  not  lia- 
ble. Fanton  v.  Byrum,  —  S.  D.  — ,  — 
LJUL(N.S.)  — ,  128  N.  W.  325. 

Edltoximl  Botes. 

Parent's  remedy  for  taking  away  child. 
13  Am.  Dec.  716. 
Rights,    duties   and   liabilities   of   step- 
parents and  step-ehildren. 

53  Am.  Dec.  346. 


Authority  of  child  to  use  property  of 
and   represent   its  parent. 

74  Am.  Dee.  776. 
Liability  of  parent  for  acts  of  children. 
74  Am.  St.  Rep.  801. 
Parent's    liability    for    torts    of    minor. 
10  L.R.A.(N.S.)    933. 
Liability  for  operating  on  minor  without 
parent's  consent.  7  L.R.A.(N.S.)   612. 

Liability  of  parent  or  custodian  for  pun- 
ishment of  child.         21  L.R.A.(N.S.)    216. 
Parent's   right  to  recover   for  injury  to 
child  employed  without  consent. 

30  L.R.A.(N.8.)  311. 
Contracts  for  transfer  of  parental  cus- 
tody and  responsibility. 

88  Am.  St.  Rep.  867. 
Claim  of  parent  or  one  standing  in  place 
of  parent  for  maintenance  and  education  of 
child.  67  Am.  Dec.  226. 

Right  of  employer  of  minor  without  par- 
ent's consent  to  allowance  for  expenditures 
for  necessaries.  9  L.R.A.(N.S.)    411. 

Parent's    liability    for    necessaries    fur- 
nished children.  74  Am.  Dec.  779. 
Parent's  right  to  support  child  out  of  its 
estate.  16  Am.  Dec.  661. 
Obligation  of  child  to  support  parent. 
117  Am.  St.  Rep.  128. 
Right  of  parent  to  -  sue  child  for  sup- 
port.                             4  L.R.A.(N.S.)    1169. 
Right  of  child  supporting  parent  at  re- 
quest of  other  children  to  recover  therefor. 
27   L.R.A.(N.8.)    683. 
Proceedings  for  affiliation. 

66  Am.  Dec  212. 
Adoption  of  children. 

39  Am.  St.  Rep.  210. 
Validity  of  adoption  without  consent  of 
parents.  30   L.R.A.(N.S.)    146. 

Adoption  of  adult  under  statute  provid- 
ing for  adoption  of  "child." 

12  LJl.A.(N.S.)    884. 

Liability  for  enticement  of  minor  from 

parent's  service.  1  L.RJ^.(N.S.)    206. 


#■  » 


PABK  COMMI8SIONEBS. 

Delegation  of  power  as  to  appointment  o( 
see  Constitutional  Law,  11. 

Delegation  to,  of  power  previously  con- 
ferred on  city  council,  see  Municipal 
Corporations,  14. 


PABK8. 

Dedication  of  land  for,  see  Dedication,  4, 
6,  7. 

Editorial  note. 

Power  of  legislature  to  control  use  to 
which  property  taken  for  park  or  square 
may  be  put  27  L.ILA.(N.S.)    938. 
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PAROL    CONTEIACTS— PARTNERSHIP. 


PAROI.  CONTBACT8. 

See  Contracts,  L.  e. 

•  «  » 

PAROI.  EVIDEMCE. 

See  Evidence,  III.;  VI. 


PABOL  GIFT. 


Of  land,  sufficiency  of  evidence  of,  see  Evi- 
dence, 911-914. 


♦  «» 


PAROL  INSTRUCTIONS. 

See  Trial,  VI.  c. 


PAROL  MODIFICATIOir. 

Of  contract,  see  Contracts,  36-38. 


♦  »» 


PAROL  NOTICE. 

Of   appeal,    from   justice's   judgment,   see 
Justice  of  the  Peace,   34. 


^*» 


PAROL  TRUSTS. 

See  Trusts,  I.  b. 


PAROL  WARRANTY. 

Breach  of,  see  Sale,  67. 


♦  «» 


PARTIAL  PERFORMANCE. 

Of  contracts,  see  Contracts,  V.  a,  3. 


♦  «» 


PARTICULARS. 

Bill  of,  see  Pleading,  II.  p. 
e« » 


PARTIES. 


To  action  generally,  see  Action  or  Suit, 
III. 

To  appeal,  see  Appeal  and  Error,  III.  c. 

Substitution  of  parties  to  contract,  see 
Brokers,  41,  Contracts,  162. 

To  injunction  suit,  see  Injunction,  II.  b. 

To  foreclosure  suit,  see  Mortgage,  VII.  c. 

Who  are  affected  by  judgment,  see  Judg- 
ment, II.  e. 


♦  »» 


PARTITION. 

Right  to  complain  because  judgment  does 
not  follow  pleadings,  see  Appeal  and 
Error,  1113,  1114. 

1.  The  surviving  husband  in  possession  of 
the  homestead  owned  by  his  deceased 
wife,  and  claiming  his  homestead  rights 
therein,  cannot  maintain  partition  against 


the  Beirs  of  such  deceased  wife.  Wells  t. 
Sweeney,  16  S.  D.  489,  102  Am.  St.  Rep. 
713,  94  N.  W.  394. 

2.  Under  a  statute  providing  that  one 
or  more  of  several  cotenants  holding  and 
being  in  possession  of  real  property  may 
bring  suit  for  partition,  it  is  absolutely  es- 
sential, to  maintain  such  suit,  that  the 
defendant  shall  be  in  possession  of  the 
property  sought  to  be  partitioned  as  a  co- 
tenant  with  the  plaintiff.  Wells,  v.  Swee- 
ney, 16  S.  D.  489,  102  Am.  St.  Rep.  713, 
94  N.  W.  394. 

3.  During  the  lifetime  of  the  surviving 
husband,  wife  or  any  minor  child,  the 
homestead  possessed  and  occupied  as  such, 
cannot  be'  partitioned  among  the  heirs  at 
law,  except  by  consent  of  all  of  the  in- 
terested parties.  Wells  v.  Sweeney,  16  S. 
D.  489,  102  Am.  St.  Rep.  713,  94  N.  W. 
394 

[Cited   in   note   in   4   L.R.A.(N.S.)    791, 
on  partition  of  homestead.] 

4.  In  a  partition  of  town  lots  and  out- 
lying property  of  unequal  value,  the  award 
of  24  lota  to  a  coparcener  who  had  sold 
26  lots  including  those  awarded  was  not 
objectionable  by  him,  where  there  were  in 
all  400  lots  and  some  acre  property,  and 
the  value  of  those  awarded  to  him  was  at 
least  $2250  his  share  being  on^-eighth, 
while  the  total  value  was  only  about 
$15,000  for  the  remaining  seven-eighths. 
Hammond  v.  Northwestern  Constr.  &  Im- 
prov.  Co.  —  N.  D.  — ,  124  N.  W.  427. 

Editorial  notes. 

Parol  partition.     92  Am.  Dec.  121. 

Who  may  compel  partition.  67  Am.  Dec 
703;   30  Am.   St.  Rep.   207. 

Right  of  trustee  in  bankruptcy,  or  as- 
signee for  creditors,  to  maintain  parti- 
tion. 20    L.R.A.(N.S.)     103. 

Partition  of  homestead.  4  L.R.A.(N.S.) 
786;   27   L.R.A.(N.S.)    650. 

Partition  of  property  of  decedents  whose 
estates  have  not  been  settled  or  distribu- 
ted. 119    Am.    St.    Rep.   S86. 

Partition  of  estates  in  reversion  or  re- 
mainder. 113  Am.  St.  Rep.  55. 

Right  to  partition  remainder  pending 
life   estate.  28    L.R.A.(N.S.)    123. 

Partition  of  contingent  or  future  con- 
ditional  interests   in   land. 

32  Am.  St.  Rep.  778. 

Necessity  of  partition  including  all 
lands  of  cotenancy.     114  Am.  St.  Rep.  80. 

Partition  in  connection  with  distribution 
of  assets  of  decedents.   41  Am.  St.  Rep.  140. 

Effect  of  compulsory   partition. 

101  Am.  St.  Rep.  864. 

Effect  of  judgment  in  partition. 

40  Am.   Dec  640. 


♦  »» 

PARlfNERSHIP. 

I.  What  Constitctes. 
II.  Powers  and  Liabiutt  as  to  Thbo 
Pebsons. 
ni.  Vntu  Name. 
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rV.  Pabtnebship  Real  Estate. 
y.  Rights  and  Liability  as  Between 

Partners. 
VI.  Dissolution  ;  Rights  on. 
VII.  Change  to  Cobfobation. 
Vni.  Editobial  Notes. 

Abatement  of  action  against,  by  death  of 
partner  served,  see  Action  or  Suit,  80. 

Admissibility,  of  evidence  in  prosecution  for 
liquor  sold  by  partner,  see  Evidence, 
373. 

Opinion  evidence  as  to  membership  of  firm, 
see  Evidence,  49Q. 

Sufficiency  of  evidence  of  firm  ownership  of 
note  and  mortgage  taken  in  one  part- 
ner's name,  see  Evidence,  938. 

Invalidity  of  deed  of  homestead  used  as 
partnership  property  when  not  signed 
by  wife,  see  Homestead,  22,  23. 

Criminal  liability  of  one  partner  in  drug 
firm  for  sale  of  liquor  by  other,  see  In- 
toxicating Liquors,  41. 


I.  What  Constitutes.  ' 

Waiver  of  ri^ht  to  claim  that  appearance 
was  admission  of,  see  Appeal  and  Er- 
ror,   794. 

Burden  of  proving  membership  in  firm,  see 
Evidence,  51. 

Parol  evidence  as  to  existence  of  partner- 
ship, see  Evidence,  434,  435. 

Sufficiency  of  evidence  of  existence  of  part- 
nership, see  Evidence,  886,  887. 

Question  for  jury  as  to  intent  to  form  part- 
nership, see  Trial,  131, 140. 


1.  Under  an  agreement  whereby  A  pur- 
chases real  estate  for  the  joint  benefit  of 
himself  and  B,  B  furnishing  the  money  and 
talcing  the  legal  title,  A  to  loolc  after  the 
roperty  and  receive  for  his  services  one 
all  the  net  profits  after  first  deducting 
therefrom  interest  on  the  purchase  price, 
and  to  pay  one  half  of  any  ultimate  loss 
and  have  one  half  of  any  ultimate  profits, 
each  party  to  pay  one  half  of  all  costs  on 
the  property — A  is  not  an  employee  whose 
employment  is  terminated  on  the  death  of 
B,  but  they  are  in  effect  partners,  and  the 
real  estate,  as  to  their  interests,  is  regard- 
ed as  personalty.  McPherson  v.  Swift,  22 
S.  D.  165,  133  Am.  St.  Rep.  907.  116  N.  W. 
76, 


I 


n.  Pdwxbs  and  liL&BiLrrT  AS  TO  Thibd 
Pebsons. 

Right  of  bankrupt  partnership  to  partner- 
ship exemption,  see  Levy  and  Seizure,  9. 

2.  A     partner     may     transfer     a     note 
executed  to  another  partner  for  the  firm. 
Miller  v.  Berry,  19  S.  D.  625, 104  N.  W.  311. 
To  dispose  of  cood  will. 
Burden  of  proof  as  to,  see  Evidence,  61. 


3.  The  sale  of  the  good  will  of  a  partner- 
ship business  is  an  act  tending  to  the  ter- 
mination thereof,  and  comes  within  the  class 
of  powers  which  it  cannot  t>e  presumed  that 
partners  intended  to  clothe  tlie  individual 
members  of  partnership  with.  Griffing  v. 
Dunn,  23  S.  D.  141,  120  N.  W.  890. 

4.  One  partner  has  no  power,  under  the 
express  terms  of  N.  D.  Rev.  Codes  1905, 
§  5836,  to  dispose  of  the  good  will  of  tlie 
partnership  business.  Kelly  v.  Pierce,  16 
N.  D.  234,  12  L.R.A.(N.S.)  180,  112  N.  W. 
995. 

6.  In  entering  into  a  contract  for  the  sale 
of  the  good  will  of  a  partnership  business, 
together  with  a  covenant  not  to  again  enter 
into  such  business,  a  partner,  as  such,  has 
no  more  or  greater  authority  than  would 
have  any  other  agent  purporting  to  act 
for  the  firm,  except  in  so  far  as  such  part- 
ner would  bind  himself  as  a  member  of  such 
firm.  Griffing  v.  Dunn,  23  S.  D.  141,  120 
N.  W.  890. 

6.  In  an  action  for  breach  of  a  contract 
of  sale  of  a  partnership  good  will,  with  a 
covenant  not  to  engage  in  business  in  cer- 
tain territory  for  a  stated  time,  the  defend- 
ant partnersuip  cunsiitma  ui  ii.xee  ><i> ... 

Plaintiff  had  conversations  with  two  only, 
looking  to  the  sale  of  a  remnant  of  a  stock 
of  goods,  sold  by  the  partnership  in  con- 
junction with  another  business,  and  ob- 
tained an  agreement  for  the  sale  thereof 
from  one  partner,  and  a  covenant  not  to  en- 
gage in  a  same  business  for  a  certain  time, 
within  designated  territory.  Later  the  part- 
nership carried  on  a  same  business  con- 
trary to  the  covenant.  There  w«i8  nothing 
to  show  that  the  third  member  of  the  firm 
knew  anything  of  the  covenant.  Held,  un- 
der S.  D.  Rev.  Civ.  Code  §  1277,  there  was 
nothing  to  show  authorization  nor  ratifica- 
tion by  the  partner.  Griffing  v.  Dunn,  23 
S.  D.  141,  120  N.  W.  890. 


m.  Fkm  Name. 

Permitting  amendment  of  answer  as  to.  Bee 

Pleading,  119,  133. 
How  objection  to  partnership  name  must  be 

raised,  see  Pleading,  277. 
Sufficiency    of    answer    allying    failure    tu 

comply  with  statutory  requirements  as 

to,  see  Pleading,  303. 

7.  A  firm  name,  showing  the  surnames 
only  of  the  parties,  is  not  "a  fictitious 
name,"  nor  "a  designation  not  showing  the 
names  of  the  parties,"  within  N.  D.  Rev. 
Codes  1899,  §§  4410,  4412,  requiring  every 
firm  doing  business  under  such  name  or 
designation  to  file  and  publish  a  certificate 
showing  the  full  names  and  residences  of 
the  members.  Walker  v.  Stimmel,  15  N.  D. 
484,  107  N.  W.  1081. 

8.  The  omission  of  a  partnership  whose 
name  does  not  reveal  the  names  of  the  co- 
partners, to  file  and  publish  the  certificate 
required  by  S.  D.  Civ.  Code,  §  1762,  cannot 
be  cured  after  action  brought,  where  the 
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effect  of  aueh  omigsion  has  been  properly 
railed  by  plea  in  abatement.  Drake  ▼. 
Great  Nort£em  R.  Co.  —  8.  D.  —  123  N. 
W.  82. 

9.  Under  S.  D.  Rev.  Cir.  Code,  S  1702,  re- 
quiring the  filing  of  a  certificate  by  part- 
nerships doing  business  in  the  state  under 
a  designation  not  showing  the  partners' 
names,  no  certificate  is  required  where  the 
partnership  name  is  composed  of  the  sur- 
names of  all  the  persons  interested  in  the 
firm.  BoTce  y.  De  Jong,  22  S.  D.  163,  116 
N.  W.  83. 

10.  A  partnership  which  does  not  reveal 
the  names  of  the  partners,  is  such  a  part- 
nership aa  is  contemplated  by  S.  D.  Civ. 
Code,  §  1762,  requiring  partnerships  having 
fictitious  names  to  file  certificates,  stating 
the  names  of  parties  and  their  places  of 
residence,  with  the  clerk  of  court  of  the 
county  where  said  partnership  has  its  main 
place  of  business,  and  requiring  the  publica- 
tion of  such  certificate.  Drake  v.  Great 
Northern  R.  Co.  —  8.  D.  — ,  123  N.  W.  82. 

11.  Under  S.  D.  Rev.  Wv.  Code,  §  1762, 
providing  that  partnerships  transacting 
business  in  the  state  under  a  name  or  desig- 
nation not  showing  the  partners'  names 
must  file  with  the  circuit  court  a  certificate 
stating  the  names  in  full  of  all  the  members 
of  the  firm  and  their  places  of  residence, 
and  8  1764  providing  as  a  penalty  for  the 
violation  of  the  above  section  the  abate- 
ment of  actions  on  contracts  or  transac- 
tions made  by  the  partnership,  until  the 
filing  of  the  required  certificate,  the  non- 
compliance with  the  requirement  of  the  stat- 
ute did  not  affect  the  validity  of  the  part- 
nership transactions.  Bovee  v.  De  Jong,  22 
B.  D.  163,  116  N.  W.  83. 


IV.  Pabtkebship  Heal  Estate. 

Showing  interest  in,  by  parol,  see  Con- 
tracts, 47. 

Parol  evidence  of  partnership  as  to,  see 
Evidence,  436. 

Right  of  pre-emption  settler  to  transfer  land 
to  partnership,  see  Public  Lands,  45. 

See  also  supra,  1. 

12.  If  the  title  to  real  estate  is  taken  in 
the  name  of  one  partner  or  in  the  name 
of  the  partnership,  the  conveyance  is  held 
in  equity  as  a  trust  for  all  the  partners, 
and  if  the  real  estate  is  in  fact  partnership 
property,  it  matters  not  that  the  title  is  in 
one  of  the  parties  or  in  all,  or  in  some  third 
person.  Hardin  v.  Hardin,  —  8.  D.  — , 
129  N.  W.  108. 


Conclusiveness  of  judgment  of  dismissal  in 
action  for  partnership  accounting,  see- 
Judgment,  81. 

Laches  precluding  accounting,  see  Limita* 
tion  of  Actions,  19. 

Limitation  of  action  for  accounting,  see  Lim- 
itation of  Action,  46. 

When  action  to  recover  deceased  partner's 
interest  in  assets  is  barred,  see  Limita- 
tion of  Actions,  66. 

Sufficiency  of  complaint  in  action  for  profits 
against  copartner,  see  Pleading,  254. 

One  partner  holding  title  to  mines  in  tarust 
for  all,  see  Trusts,  16. 

13.  The  relations  between  partner^  are 
confidential;  they  are  trustees  for  one  an- 
other. McPherson  v.  Swift,  22  S.  D.  166, 
133  Am.  St.  Rep.  907,  116  N.  W.  76. 

14.  Where  the  partnership  property  is 
held  by  one  partner,  under  a  resulting  trust, 
the  specific  aliquot  interest  or  share  of 
each  partner  is  fixed  and  determined  by 
the  partnership  agreement.  Hardin  v. 
Hardin,  —  S.  D.  — ,  129  N.  W.  108. 

16.  Although  a  partner  may  have  been 
personally  discharged  from  liability  for  an 
overdraft  on  the  partnership  by  virtue  of 
bankruptcy  proceeding,  property  acquired 
by  him  subsequently  in  payment  of  a  co- 
partnership debt  becomes  the  partnership 
property,  such  partner  holding  the  title 
in  tnut  for  the  firm,  and  a  copartner  has 
a  lien  thereon  for  the  amount  due  him  as 
such  copartner,  under  the  provisions  of 
S.  D.  Civ.  Code,  §  1730,  providing  that 
each  member  of  a  partnership  may  require 
its  property  to  be  applied  to  the  discharge 
of  its  debts,  and  has  a  lien  upon  the  shares 
of  the  other  partners  for  this  purpose  and 
for  the  payment  of  the  general  balance,  if 
any,  due  him.  Hefner  v.  Hefner,  —  S.  D. 
— ,  127  N.  W.  634. 

16.  Since  the  rights  and  interest  of  the 

Sartners  in  the  partnership  property  are 
etermined  absolutely  by  the  partnership 
agreement,  under  an  oral  agreement  to  dis- 
cover and  locate  mining  claims  in  the  pub- 
lic domain  for  the  joint  benefit  of  the  con- 
tracting parties,  it  is  only  necessary  to 
show  tiiat  the  property  was  the  product 
of  the  joint  or  several  labors  of  the  in- 
dividual members,  to  entitle  one  of  them 
to  an  aliquot  interest  or  share  given  him 
by  the  agreement,  and  it  is  not  necessary 
that  the  contributions'  of  the  partners  be 
shown  to  have  been  equal.  Hardin  v. 
Hardin,  —  S.  D.  — ,  129  N.  W.  108. 


V.  Rights    ano    LiABn-rrr    as    Between 
Pabtnebs. 

Right  to  dissolve  partnership,  see  infra,  17. 
Discontinuance  of  action  for  accounting,  see 
Action  or  Suit,  134. 


VI.  DissoLtiTioH;  Rights  an. 

Power  of  one  partner  to  dispose  of  partner- 
ship good  will,  see  supra,  3-6. 

Termination  of  authority  on  dissolution  of 
brokerage  copartnership,  see  Brokers, 
9. 

Consideration  for  contract  on  administra- 
tion, see  Contracts,  9. 

Construction  of  agreement  by  retiring  part- 
ner, see  Contracts;,  107. 
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Validity  of  oontraet  between  partners  on 
dissolution,    see    CJontracts,    110. 

Parol  evidence  as  to  consideration  for  bill 
of  sale  to  eo-partnei^  see  Evidence,  431. 

Sufficiency  of  evidence  of  sale  to  copart- 
nership on  dissolution,  see  Evidence, 
916. 

Direction  of  verdict  on  question  of,  see 
Trial,  288. 

Instruction  as  to  application  of  payments 
by  continuing  partner,  see  Trial,  402- 
404. 

17.  A  partner  cannot,  without  the  con- 
sent of  the  copartner,  dissolve  the  partner- 
ship and  transact  the  business  in  nis  own 
name  in  connection  with  proposition  before 
the  partnership,  and  disregard  the  rights 
of  his  copartner  to  share  in  the  profits  of 
the  transaction.  Chambers  v.  Mittnacht, 
23  S.  D.  449,  122  N.  W.  434. 

18.  After  the  dissolution  of  a  copartner- 
ship between  attorneys  at  law  by  reason  of 
the  suspension  of  one  member  from  practice, 
the  remaining  members  of  the  copartner- 
ship can  settle  partnership  contracts  made 
with  the  dissolved  firm  and  thereby  bind 
the  other  members  of  the  firm.  Bessie  v. 
Northern  P.  R.  Co.  14  N.  D.  614,  105  N. 
W.  936. 

19.  After  a  dissolution  of  partnership  be- 
tween attorneys  at  law  by  operation  of  law, 
by.  reason  of  the  suspension  from  practice  of 
one  of  them,  the  remaining  members  may 
«arry  on  the  unfinished  business  of  the  firm, 
and  their  rights  under  existing  contracts 
for  services  will  be  determined  under  the 
partnership  contracts,  in  the  absence  of 
a  showing  that  new  contracts  were  made 
after  the  dissolution.  Bessie  v.  Northern 
P.  R.  Co.  14  N.  D.  614,  105  N.  W.  936. 

20.  The  widow  as  sole  legatee  and  ex- 
ecutrix of  a  deceased  partner  who  had  taken 
a  note  and  mortgage  on  behalf  of  the  firm 
and  assigned  them  to  a  third  party,  who 
retransferred  them  to  the  firm  after  the 
death  of  such  partner,  has  no  title  to  such 
mortgage  or  authority  to  assign  the  same, 
before  the  partnership  affairs  are  settled. 
Miller  v.  Berry,  19  S.  D.  626,  104  N.  W. 
311. 

21.  An  agreement  by  which  a  retiring 
partner  transfers  his  interest  in  the  part- 
nership property  to  the  remaining  partner, 
who  agrees  to  pay  the  partnership  debts, 
creates  as  between  them  the  relation  of 
surety  and  principal,  but  does  not  ereate 
that  relation  as  to  a  creditor  with  notice 
of  the  agreement,  but  who  in  no  way  as- 
sents to  it.  Dean  v.  Collins,  16  N.  D.  636, 
9  L.R.A.(N.S.)  49,  125  Am.  St.  Rep.  610, 
108  N.  W.  242,  11  A.  *  E.  Ann.  Cas.  1027. 
Rights  of  snrrlTliiK  partner. 
Dismissal  of  action  by  assignee  of  surviving 

partner,  see  Action  or  Suit,  163. 
New   contract   as   to   fees   with   remaining 
member   of   dissolved   partnership,   see 
Attorneys. 

22.  On  the  death  of  one  partner  the  sur- 
viving partners  succeed  to  all  the  firm 
property,  whether  real  or  personal,  in  trust 
for  purposes  of  liquidation,  even  though  the 


deceased  was  appointed  by  agreement  sole 
liquidator;  and  his  interest  in  the  ultimate 
distribution  of  the  assets  passes  to  those 
who  succeed  to  his  other  personal  property 
under  8.  D.  Rev.  Civ.  Code,  §§  1726-1761. 
McPherson  v.  Swift,  22  S.  D.  166,  133  Am. 
St.  Rep.  907,  116  N.  W.  76. 


Vn.  Chanob  to  CoBPOBATion'. 

When  faudulent  as  to  creditors,  see  Fraud 

and  Fraudulent  Conveyances,  22,  26. 
Sufficiency  of  complaint  in  regard  to,  see 

Pleading,  233. 
Sufficiency  of  complaint  in  action  against 

corporation  by  creditor  of  partnership, 

see  Pleading,  253. 
See  also  Corporations,  7. 

23.  The  mere  organization  of  a  corpora- 
tion with  a  view  of  taking  over  the  business 
and  property  of  a  copartnership  does  not 
of  itself  transfer  the  title  of  the  partner- 
ship property  to  the  corporation.  Ruettell 
v.  Greenwich  Ins.  Co.  16  N.  D.  546,  113  N. 
W.  1029. 


VnL  Editobial  Notes. 

Mining  partnerships.      83  Am.  Dee.  104. 
Proper  remedy  by  partnership. 

8  Am.  Dec.  397. 

Warranty  as  inducement  to  copartner  to 

enter  into  contract^  as  promise  to  indemnify. 

16  I,.R.A.(N.S.)  1161. 

Whether  partnership  may  sue  or  be  sued 

in  firm  name.  29  L.R.A.(N.S.)  282. 

What  oonstltates. 

What  constitutes  partnership. 
30  Am.  St  Rep.  828;  115  Am.  St.  Rep.  401. 
What  constitutes  a  partnership  to  deal 
in  real  estate.  6  L.R.A.(N.S.)   503. 

Wife  intrusting  funds  to  husband's  man- 
agement as  member  of  firm  to  which  he 
belongs.  7    Am.    St.    Rep.    82. 

Effect  of  agreement  to  share  profits  to 
create  partnership.        18  L.R.A.(N.S.)  963. 
Powers  and  liabilities  of  partners  aa 
to   third  persons. 
Power  of  partner  to  bind  firm. 

12  Am.  St.  Rep.  304, 
Power  of  partner  to  bind  firm  by  note  or 
bill  under  seal.  17  L.R.A.(N.S.)   969. 

Partner's  note  for  firm  debt. 

1    Am.   Dec.   4. 
Partner's  power  to  bind  firm  as  sureties. 
13  Am.  Dec.  115. 
Liability  of  one  partner  for  tortious  acts 
of  another.  67   Am.  St.  Rep.   38. 

When  partnership  is  bound  by  loan  ef- 
fected by  one  member.  48  Am.  St.  Rep.  433, 
Liability  of  one  held  out  as  partner. 
14  Am.  St.  Rep.  361;  23  Am.  St.  Rep.  757. 
Effect  of  bill  of  sale  by  one  partner  to 
secure  private  debts. 

7    Am.    St.    Rep.    408. 

Liability  for  act  of  copartner  in  causing 

false  imprisonment.        3  L.R.A.(N.S.)  221. 


Digitized  by 


Google 


7S4 


PART  PAYMENT— PARTY  WALL. 


Dormant  partners  and  their  powers  and 
liabilities.  56  Am.  Dec   147. 

Blchta  of  er«dltors. 

Rights  and  remedies  of  partnership  cred- 
itors. 43  Am.  St.  Rep.  364. 
Liability  of  partner's  separate  property 
for  partnership  debts.        18  Am.  Dec.  280. 
Application   of   partnership   property   to 
payment  of  Individual  debt 

7  Am.  St  Rep.  377. 
Use  of  property  of  firm  to  discharge  obli- 
gations of  one  partner. 

1  L.R.A.(N.S.)    650. 
Application  of  partnership   assets,  with 
general  consent,  to  pay  individual  debt,  as 
voidable  preference.     17  L.R.A.(N.S.)   1040. 
Solvency  of  partners  as  affecting  banlc- 
niptcy  of,  or  preferential  character  of  pay- 
ment by  firm.  21   L.R.A.(N.S.)    980. 
Right  of  partnership  as  against  firm  cred- 
itors to  sell  or  mortgage  firm  property  to 
discharge    or    secure    member's    individual 
debt.  2   L.R.A.(N.S.)    256. 
Right  of  creditors  of  ostensible  partner- 
ship business,  carried  on  by  individual,  to 
preference  over   individual  creditors. 

31  L.R.A.(N.S.)    406. 
PartmersUp  real  estate. 
Partnership  in   lands. 

13  Am.  Dec.  646;  48  Am.  St  Rep.  62. 

Lands     becoming    partnership     property 

without  writing.  98  Am.  Dec.  197. 

Blchts    and     UabUlties    m    betweea 

partners. 

Actions   lietween    partners. 

12  Am.  Dec.  649. 
Powers,  rights   and  liftbilities  and  rem- 
edies of  partners.  40  Am.  St.  Rep.  561. 
Power  of  one  partner  to  restrict  or  with- 
draw other  partner's  authoritv  to  act  for 
firm.                               88  Am.  St  Rep.  322. 
Right  to  acquire  claim  against  co-partner. 
28  L.RA.(N.S.)   619. 
Right   of    partner    to   compensation    for 
uervices   to   partnership. 

17  L.RA.(N.S.)   385. 
Right  to  purchase  one  partner's  interest  in 
partnership  realty  without  consent  of  oth- 
ers. 18  L.R.A.(N.S.)  1180. 
Accounting  by  illegal  partnership. 

99  Am.  St  Rep.  326. 

Accounting   between   members   of   illegal 

or    void    partnership,    or    one    engaged    in 

illegal  business.  23  L.R.A.(N.S.)   478. 

DlssolntloB  ana  rlchts  and  liabilities 
thereon. 

Dissolution  of  partnership. 

98  Am.  Dec.  260. 
Powers  and  duties  of  surviving  partners. 
65  Am.  Dec.  295. 
Partner's  power  after  dissolution. 

6   Am.   Dec.   574. 
Dissolution  of  partnership  of  firm  of  at- 
torneys as  ending  emplovment. 

40  Am.  St.  Rep.  96. 
Grounds  for  dissolution  of  partnership. 

69  Am.  St  Rep.  410. 
Effect  of  death  of  one  partner. 

24  Am.  St  Rep.  185. 
Partnership  after  death. 

79  Am.  St.  Rep.  709. 


Power  of  partner  to  dissolve  partnership 
for  definite  period.  77  Am.  St  Rep.  319. 

Arbitrary  or  mala  fide  termination  of 
partnership  as  baais  of  tort  action. 

25  L.R.A.(N.8.)   959. 

Dissolution  of  partnership  by  formation 
of  corporation.  31  L.R.A.(N.S.)   47L 

Good  will  of  partnership  as  means  of 
making  it  productive  on  dissolution. 

96  Am.  St  Rep.  610. 

Effect  on  right  of  individual  partners,  of 
sale  by  firm  of  good  will  of  business 

„.  ^       .  1»  L.R.A.(N.S.)   769. 

Right  of  ez-partner  to  maintain  action 
at  law  for  fraud  practised  upwi  dissolu- 
tion with  respect  to  assete. 

6  L.R.A.(N.S.)    263. 

Assumption  of  debts  on  dissolution  of 
partnership.  9  L.RA.(N.S.)   49. 

Notice  of  dissolution  of  partnership. 

26  Am.  Dec.  290. 

Necessity  of  actual  notice  of  retirement 
to  relieve  retiring  member  from  liability 
on  firm  obligation  thereafter  renewed. 

4  L.R.A.(N.S.)    800. 

Proceedings  to  enforce  partnership  lia- 
bility after  death  of  partner. 

77  Am.  Dec  114. 

Liabili^  of  retiring  member  of  mining 
partnership  for  subsequent  debts. 

„       .  .  22  L.R.A.(N.S.)   851. 

Surviving  partner's  right  to  compensa- 
tion- ,  112  Am.  St  Rep.  843. 

Compensation  to  surviving  partner  for 
services  in  continuing  business. 

1  L.R.A.(N.S.)    643. 

Rights  of  estate  of  law  partner  in  com- 
pensation for  business  unfinished  at  time  of 
oeath.  66  L.R.A.  821. 

•  ■  » 


PART  PATMENT. 

Accord  and  satisfaction  by,  see  Accord  and 
Satisfaction. 

As  affecting  limitetion  of  actions,  see  Limi- 
tation of  Actions,  V. 


PABT  PEBFOBBtANOE. 

Under  statute  of  frauds,  see  Contracts,  L 
e,  6. 


PABTT  ooLmar. 

Right  of  candidate  to  have  name  printed  in, 
see  Voters  and  Elections,  29. 


•  »» 


PABTT  WAIX. 


Existence  of,  as  notice  of  agreement  to  pay 
part  of  purchase  price,  see  Notice,  20. 

A  clause  in  a  contract  between  owners  of 
adjoining   premises,   authorising   either  t» 
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build  a  party  wall  and  providing  that  when 
used  by  each  the  cost  thereof  should  be 
borne  equally,  "and  the  said  parties  here- 
by convey  to  each  other  such  interest  in 
the  land  covered,  or  to  be  covered  by  said 
party  wall  as  may  be  necessary  to  carry 
out  the  terms  of  this  agreement,"  does  not 
convey  a  fee  simple  title,  but  merelv  an 
easement.  Scottish- American  Mortg.'Co.  t. 
Russell,  20  S.  D.  42,  104  N.  VV.  607. 

Editorial  notes. 

Party  walls.  89  Am.  St.  Rep.  925. 

Law  of  party  walls.      92  Am.  Dec.  289. 

Riffht  to  raise  height  of  party  wall. 

20  L.RA.(N.S.)  388. 

Right  to  use  party  wall  for  other  than 
building  purposes.        16  L.R.A.(N.S.)   434. 

Foundations  encroaching  upon  adjoining 
property  as  party  wall. 
*^  11  L.R.A.(N.S.)   924. 

Enforcement  of  obligation  to  contribute 
to  cost  of  party  walls,  by  or  against  gran- 
tees or  successors  in  title.      66  L.R.A.  673. 

Right  to  open  windows,  or  appertures,  in 
party  wall.  10  L.R.A.(N.S.)  1191. 


PATEKT  MEDICmES. 

Unlawfulness  of  sale  of,  see  Intoxicating 
liquors,  32,  33. 


PATEHTS. 


To  public  lands,  see  Publie  Lands,  III.  «. 

1.  No  appreciable  improvement  over  the 
Hoyt  patent,  No.  446,230,  for  an  improve- 
ment in  grain  drills  is  effected  by  the 
Denyes  and  Schutt  patent,  No.  672,506, 
which,  while  making  some  slight  and  seem- 
ingly colorable  changes  in  the  mechanism 
by  which  pressure  at  the  rear  end  of  long 
flexible  spring  rods  is  transmitted  to  the 
draft  rods  at  or  near  their  forward  ends, 
makes  no  change  in  the  principle  of  opera- 
tion, and  no  substantial  cnange  in  the  mode 
of  operation  and  does  not  simplify  any  de- 
vice or  obtain  any  better  result.  Dowagiac 
Mfg.  Co.  V.  Fowler,  58  C.  C.  A.  643,  121  Fed. 
988. 

2.  The  Hoyt  patent,  No.  446,230,  for  an 
improvements  in  grain  drills,  the  elements 
of  which  consist  of  the  transporting  wheels 
and  frame,  the  hopper  or  boot,  the  shoe  at- 
tached to  the  draft  rods,  clamping  plates, 
double  spring  rods,  a  forked  arm  coupled 
to  such  rod,  and  means  for  raising  and  low- 
ering the  arm,  is  infringed  by  the  Denyes 
and  Schutt  patent.  No.  672,596,  although  a 
single  spring  rod  is  used,  and  although 
blocks  are  used  to  transmit  pressure  from 
the  spring  rods  to  the  drawbars  instead  of 
the  clamping  plates,  as  the  mode  of  trans- 
mission is  substantially  similar.  Dowagiac 
Mfg.  Co.  T.  Fowler,  58  C.  C.  A.  643,  121 
Fed.  988. 


Editorial  notes. 

Patentability    of   method   of   transacting 
business  apart  from  means. 

24  L.R.A.(N.8.)   666. 
Abandonment  of  invention  to  public. 

47  Am.  Dec  443. 
Requisites  of  specification  for  patent. 

31  Am.  Dec.  204. 
Manufacture  and  sale  of  essential  unpat- 
ented part  as  infringement  of  combination 
patent.  23  L.R.A.(N.S.)   1027. 

Collateral  effect  of  patent  of  ice  decision 
on  issue  of  interference. 

24  LJt.A.(N.8.)  948. 
Right  to  sell  or  use  imported  article  cov- 
ered by  domestic  patent. 

27  L.R.A.(N.8.)    534. 

Requirement  of  notes  given  for  patent 

rights.  114  Am.  St.  Rep.  488. 


PATERFAMIUAS. 

Presumption  as  to,  see  Evidence,  48. 


♦  «» 


PAUPERS. 

See  Poor  and  Poor  Laws. 


PAWNBBOKEBS. 

Borrowing  of  money  from,  as  a  bailment, 

see  Bailment,  1. 
Conversion  by,  see  Trover  and  Conversion, 

11. 


PATMEKT. 


I.  What  Con8titute8. 
II.  Appijoation  of  Payments. 
III.  Emtobial  Notes. 

Of  debt  as  condition  to  relief  from  for- 
feited lien,  see  Action  or  Suit,  7a. 

Of  costs  as  ground  for  dismissal  of  appeal, 
see  Appeal  and  Error,  VI.  d,  3. 

Of  judgment,  see  Judgment,  V. 

Of  mortgage,  see  Mortgage,  VI. 

Of  city  indebtedness,  see  Municipal  Corpora- 
tions, VIII.  d. 

Of  taxes,  see  Taxes,  IV.  p. 

Recovery  back  of,  see  Assumpsit,  III. 

Of  third  person's  note  by  mistake,  see  Bills 
and  Notes,  10. 

As  defense  to  action  on  note,  see  Bills  and 
Notes,  47. 

Of  negotiable  paper,  demand  for,  see  BIHk 
and  Notes,  IV. 

Acceptance  of  offer  to  pay  third  personV 
account,  see  Contracts,  28. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  j.  8. 

To  principal  contractor,  loss  of  subcontract- 
or's lieu  by,  see  Liens,  53. 
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Part  payment  as  affecting  limitation  of  ae- 

tiona,  see  Limitation  of  Actions,  V. 
Necessity  of  negativing,  in  complaint,  see 

Pleading,  143. 
Subrogation  to  rights  of  payee  on  paying 

note  by  mistake,  see  Subrogation,  1. 
Ab  condition  of  attacking  void  tax  gale,  see 

Taxes,  202-211. 
Findings  as  to,  see  Trial,  462. 


I.  What  Constitutes. 

1.  The  assumption  by  an  agent  of  a  debt 
due  from  a  third  person  to  the  agent's  prin- 
cipal does  not  constitute  payment,  when 
the  agent's  act  is  not  authorized  or  ratified 
by  the  principal.  Piano  Mfg.  Co.  v.  Doyle, 
17  N.  D.  386,  17  L.R.A.(N.S.)  606,  116  N. 
W.  529. 

2.  A  plea  of  payment  by  discharge  of  a 
third  person's  judgment  is  not  made  out 
where  on  the  proof  it  was  conditionally 
agreed  to  by  all  parties  but  the  condition 
was  not  performed.  Preble  v.  Wicklund,  12 
N.  D.  81,  05  N.  W.  442. 

By  aot«  or  check. 

Su£Sciency  of  evidence  that  notes  were  taken 
only  as  collateral  security,  see  Evi- 
dence, 988. 

8.  A  promissory  note  given  to  an  ignorant 
distributee  by  a  defrauding  executor  as  a 
paper  to  "show  how  much  was  coming  to 
him"  is  not  a  payment  by  the  executor. 
Sjoli  V.  Hogenson,  —  N.  D.  — ,  122  N.  W. 
1008. 

4.  The  including  of  interest  in  a  renewal 
note  is  not  a  payment  of  such  interest,  so 
as  to  entitle  the  maker  to  sue  for  the  pen- 
alty provided  for  payment,  nor  is  the  de- 
duction of  a  discount  from  the  amount  of 
the  note,  taken  at  the  time  of  giving  the 
note,  a  payment  of  such  discount  so  as  to 
authorize  a  suit  for  the  penalty  providing 
the  amount  of  the  discount  is  usurious.  Mc- 
Carthy V.  First  Nat.  Bank,  23  S.  D.  209,  23 
L.R.A.(N.S.)  335,  121  N.  W.  853. 

5.  If  a  creditor  receives  the  check  of  a 
third  person,  not  signed  or  indorsed  by  the 
debtor,  in  payment  of  his  debt,  drawn  on  a 
bank  in  another  place,  and  does  not  attempt 
to  collect  it  nor  forward  it  for  collection 
until  five  days  after  its  receipt,  and  by  rea- 
son of  such  delay  alone  the  check  is  not 
paid,  the  negligence  of  the  creditor  in  not 
transmitting  the  check  for  collection  on  the 
day  following  its  receipt  constitutes  the 
check  an  absolute  payment  of  the  debt. 
Manitoba  Mortg.  &  Invest.  Co.  v.  Weiss,  18 
S.  D.  459,  112  Am.  St.  Rep.  799,  101  N.  W. 
37,  5  A.  &  E.  Ann.  Cas.  858. 

[Cited  in  note  in  10  L.R.A.(N.S.)  511, 
541,  on  effect  of  transfer,  without  in- 
dorsement of,  worthless  check,  or  note 
of  third  person.] 


n.  Appucation  of  Payments. 
Instruction  as  to,  see  Trial,  VI.  g,  1,  d. 


6.  By  crediting  payments  on  one  of  sev- 
eral notes,  the  holder  elects  to  apply  then 
to  that  note  though  he  might  have  applied 
them  to  accrued  interest  on  all  the  notes. 
Hinrichs  t.  Brady,  23  S.  D.  250,  121  N.  W. 
777. 

7.  On  a  note  bearing  6  per  cent  to  ma- 
turity and  12  thereafter  indorsed  creditu 
should  be  applied  to  accrued  interest  in 
the  absence  of  anything  in  the  indorsements 
showing  an  application  by  the  creditor. 
Hinrichs  v.  Brady,  23  S.  D.  250,  121  N.  W. 
777. 

8.  The  plaintiff,  who  had  induced  third 
parties  to  make  him  advances  to  enable  him 
to  comply  with  the  terms  of  a  farm  ood- 
tract  by  means  of  which  he  raised  a  crop 
during  1905,  and  for  which  he  had  gives 
them  security,  which  is  held  to  be  prior  to 
that  held  by  the  landlord  on  the  crop  raised, 
not  only  had  an  interest  in  the  lawful  ap- 
plication of  the  proceeds  of  such  crop  to  his 
indebtedness,  but  it  is  his  duty  to  secure  if 
possible,  such  application  .in  the  order  of 
priority  of  the  security  afforded  by  liens 
upon  such  crop  wlien  the  total  proceeds  are 
insufficient  to  pay  all  lienholders  in  full. 
Van  Gordon  v.  Goldamer,  16  N.  D.  323. 
113  N.  W-.  609. 


III.  EOITOSIAL  NOTEO. 

What  is  payment.      68  Am.  St.  Rep.  700. 
Assumption  of  debt  by  agent  as  payment 
17  L.RA.(N.S.)  607. 
Payment  in  bills  of  insolvent  bank. 

27  Am.  Dec  188. 
Payment  by  check.    18  Am.  St.  Rep.  317. 
Acceptance  of  checks  as  payment  in  full. 
69  Am.  St.  Rep.  347. 
Effect  of  transfer,  without  indorsement, 
of  worthless  check,  or  note  of  third  person. 
10  L.R.A(N.S.)  510. 
Commercial  paper  of  individual  partner 
as  payment  of  firm  debt  not  previouslv  as- 
sumed. 15  L.R.A.(N.S.)  1019. 
Payment  to  administrator  as  discharge  of 
debt  when  will  subsequentlv  discovered  and 
probated.  17  L.R.A.(N.S.)  878. 
Payment  to  one  found  at  place  designated, 
not  in  possession  of  securities. 

21  L.R.A.(N.S.)   62. 
Application  of  payments. 

96  Am.  St.  Rep.  48. 
Effect  upon  limitations  of  specific  appli- 
cation of  payment  to  last  item  of  open  ac- 
count. 19  L.R.A.(N.S.)  126. 


♦  «» 


PEDDI.EKS. 

Mode  of  review  of  conviction  of  unlicensed 
peddler,  see  Appeal  and  Error,  28. 

Regulation  of  interstate  business  of,  see 
Commerce,  8. 

Punishment  for  violation  of  peddler's  li- 
cense act,  see  Criminal  Law,  79. 

License  tax  on,  see  License,  9-13,  a. 
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PEKAI.  STATUTES. 

Enforcement  in  foreign  state,  see  Conflict 
of  Laws. 


<«» 


PENATTT. 

Joinder  of  action  for,  with  action  for  for- 
feited mechanic's  lien,  see  Action  or 
Suit,  37. 

Illegal  discrimination  in  provision  as  .to 
payment  of,  see  Constitutional  Law, 
47. 

Distinguished  from  liquidated  damages,  see 
Damages,  III.  a,  6. 

Sufficiency  of  complaint  for,  see  Pleading, 
III.  b,  19. 

For  nonpayment  of  tax,  see  Taxes,  IV.  j. 

Stipulation  for,  as  usury,  see  Usury,  3. 

For  taking  usury,  see  Banks,  II;  Usury,  II. 


PENDENCY. 


Of  actions,  see  Action  or  Suit,  132;  Lis 
Pendens. 


PENDENTE   UTE. 

Purchaser  pendente  lite,  see  Lis  Pendens. 


4  «» 


PENITENTIABT. 

Presumption  as  to  legality  of  acta  of  of- 
ficers of,'  see  Evidence,  130. 

4  «> 


PENSION. 


Editorial  note. 

Nature  and  circumstances  of  injury,  as 
affecting  right  to  share  in  pension  or- in- 
surance fund  for  policemen  and  firemen. 

20  L.R.A.(N.S.)   1176. 


4«» 


PEOPI.E. 

Del^ation  of  powers  to,  see  Constitutional 
Law,  iZ. 


PERCENTAGE  LEVY. 

Of  taxes,  see  Taxes,  IV.  d. 


4  t» 


PERCENTAGE  TAX. 

On  telephone  company,  see  Telephones,  6,  7. 
Supp.  Dak.  Dig.— 47. 


PERCENTAGE       VALTTE 


737 
CI.AUSE. 


Instruction  as  to  amount  of  recovery  un- 
der, see  Trial,  327. 


4»» 


PER  DIEM. 

Of  county  commissioner,  see  Counties,  45. 


PEREMPTORY  CHAIiLENGES. 

Of  juror,  see  Trial,  n.  b. 


4»» 


PEREMPTORY   INSTRUCTIONS. 

See  Trial,  V. 

4»» 

PERFORMANCE. 

Of  contract,  generally,  see  Contracts,  V. 

Part  performance  of  oral  contract,  sec  Con- 
tracts, I.  e,  6. 

Of  contract  entitling  one  to  specific  per- 
formance thereof,  see  Specific  Perform- 
ance, 32. 

Of  contract  for  transfer  of  real  estate,  see 
Vendor  and  Purchaser,  1,  2. 

Waiver  of  performance  by  vendee,  see  Ven- 
dor and  Purchaser,  14. 

What  excuses  performance  by  vendee,  see 
Vendor  and  Purchaser,  15. 

"Performance"  means  the  doing  or  com- 
pleting of  an  act.  Knudtson  v.  Robinson, 
18  N.  D.  12,  118  N.  W.  1051. 


PERJURY. 


Prejudicial  error  in  remarks  by  court  as  to 
consequences  of  committing,  see  Ap- 
peal and  Error,  1074. 

Admissibility  of  records  of  original  flies  in 
prosecution  for  perjury,  see  Evidence, 
315. 

Sufficiency  of  proof  of,  see  Evidence,  1053. 

Variance  between  pleading  and  proof  as  to, 
see  Evidence,  1066. 

Subornation  of,  see  Subornation  of  Per- 
jury. 

Ignorant  foreigners  are  not  chargeable 
with  "knowingly"  making  a  false  affidavit, 
within  the  meaning  of  the  act  of  June  29, 
1906,  chap.  3592  (Stat,  at  L.),  because  they 
merely  sign,  at  the  direction  of  the  clerk, 
affidavits  prepared  by  him  for  the  natural- 
ization of  a  person  who  had  been  dead 
more  than  four  years,  where  the  final  hear- 
ing, and  examination  under  oath  before  the 
court  and  in  the  presence  of  the  uourt  re- 
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quired  by  §  9  was  omitted.    United  States 
V.  Janke,  183  Fed.  277. 

Edltorl*!  notes. 

Perjury.  85   Am.   Dec.   488. 

What  constitutes  perjury. 

13   Am.   St.   Rep.   664. 
False   testimony  given   under   immunity 
statute.  9   L.R.A.(N.S.)    237. 

Whether  perjury  may  be  predicated  of 
false  testimony  before  grand  jury  on  mat- 
ters immaterial  to  issue. 

22  L.R.A.(N.S.)  1192. 
Perjury  in  statements  involving  matters 
of  opinion  or  belief. 

25  L.R.A.(N.S.)   654. 
Whether  perjury  may  be  predicated  of 
testimony  as  to  effect  of  an  agreement. 

22L.R.A.(N.S.)   1216. 
Impairment   of    memory    as    defense    to 
prosecution  for  perjury. 

21   L.R.A.(N.8.)    993. 
Perjury  and   subornation  of  perjury  as 
grounds  for  civil  actions. 

24  L.R.A.(N.S.)   265. 


PERMIT. 

To  druggists,  see  Constitutional  Law,  30, 
56. 

For  selling  trees  grown  in  other  states, 
illegal  discrimination  as  to,  see  Con- 
stitutional Law,  35. 

For  sale  of  intoxicating  liquors,  see  In- 
toxicating Liquors,  II. 

See  also  License. 


♦  »» 


PERPETUITIES. 

1.  The  absolute  power  of  alienation  is 
not  suspended  by  a  trust,  unless  a  trust 
term  is  created,  either  expressly  or  by  im- 
plication, during  the  existence  of  which  a 
sale  by  the  trustee  would  be  in  contraven- 
tion of  the  trust.  Re  Sacrison,  —  N.  D.  — , 
26  L.R.A.(N.S.)    724,  123  N.   W.  518. 

2.  An  unlawful  perpetuity  is  not  created 
by  allowing  to  the  executor  of  a  will  de- 
vising to  charity  the  proceeds  of  certain 
real  estate  to  be  sold,  a  discretionary  per- 
iod, not  exceeding  a  certain  length,  after 
the  testator's  death,  in  which  to  make  the 
sale.  Re  Sacrison,  —  N.  D.  — ,  26  L.R.A. 
(N.S.)  724,  123  N.  W.  518. 

3.  The  absolute  power  of  alienation  as 
to  real  estate  directed  to  be  sold  and  the 
proceeds  devoted  to  a  charitable  use  is  not 
suspended  by  the  testamentary  direction 
that  such  real  estate  shall  be  sold  by  the 
executor  at  such  time  as  in  his  judgment 
will  bring  the  best  price,  but  not  later 
than  five  years  after  his  death,  unless  such 
period  should  be  extended  by  court  order, 
since  such  provision  applies  only  to  the 
time  of  the  actual  alienation,  whereas  the 
statute  of  perpetuities  applies  only  to  the 
suspension   of  the   "power"   of   alienation. 


Re  Sacrison,  —  N.  D.  — ,  26  L.R.A.(N.S.) 
724,  123  N.  W.  518. 

Editorial  note*. 

Restraint  upon  alienation.  9  Am.  Dee. 
200;  57  Am.  Dec.  488. 

Perpetuities.  90    Am.    Dec   101. 

Rule  against  perpetuities. 

49  Am.  St.  Rep.  117. 

Severability  of  perpetuities  and  forbid- 
den trusts.  64  Am.  St.  Rep.  635. 

Limitation  of  estate  upon  probate  of  will 
as  violating  rule  against  perpetuities. 

10  L.R.A.(y.S.)  564. 

Validity  of  restraints  on  alienation  dur- 
ing limited  time.  3  L.R.A.(N.S.)  668. 

Effect  of  decree  of  distribution  following 
testamentary  disposition  void  for  remote- 
ness or  as  unlawfully  suspending  power 
of  alienation.  15  L.R.A.(NJS.)  900. 

Allowing  period  for  conversion  of  prop- 
erty as  violation  of  rule  against  perpetui- 
ties or  suspension  of  power  of  alienation. 
26  L.R.A.(N.S.)  724. 

Life  estates  to  unborn  children  of  living 
persnns,  as  contravening  rule  against  per- 
petuities. 6    L.R.A.(N.S.)    330. 

Validity  of  limitation  upon  power  of 
alienation  imposed  upon  equitable  estat« 
of  married  woman.    28  L.R.A.(N.S.)    426. 

Allowing  specified  period  for  election  to 
take  under  devise  or  bequest  as  violation 
of  rule  against  perpetuities,  or  suspension 
of  power   of   alienation. 

26  L.R.A.(N.S.)  825. 

Contract  for  indefinite  option,  or  indefi- 
nite renewal,  as  perpetuity. 

9  L.R.A.(N.S.)  911 


4e  » 


PERSONAL  nrJTIRIES. 

Measure  of  damages  for,  see  Damages,  in. 

e. 
Variance  between  pleading  and  proof  as  to. 

see  Evidence,  1063. 
Evidence  of  complaints  by  person  injured, 

see  Evidence,  IX. 
In  highway,  see  Highways,  V. 
To  employee,  see  Master  and  Servant. 
Proximate  cause  of,  see  Proximate  Cause. 
On  railroad  track,  see  Railroads. 
On  street  car  track,  see  Street  Railways. 
See  also  Negligence. 


40  » 


PERSONAL   JTTDOMENT. 

When  proper,  see  Judgment,  30,  31. 
For  tax  on  real  estate,  see  Taxes,  79. 


■♦»» 


PERSONAL  PROPERTY. 

Measure  of  damages  for  conversion  of,  we 
Damages,  III.  g. 

Opinion  evidence  as  to  value  of,  see  Evi- 
dence, 475-483. 

Evidence  as  to  value  of  generally,  see  Evi- 
dence, X.  f,  6,  970-975. 
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Admissibilitj  of  evidence  of  title  or  pos- 
session of,  see  Evidence,  X.  b.  I. 

Sheriff's  certificate  of  sale  on  foreclosure  as, 
see  Executor  and  Administrator,  30, 
31. 

Taxes,  injunction  against  collection  of,  gee 
Injunction,  50. 

Purchase  of,  pendente  lite,  see  Lis  Pendens, 
6. 

Sale  of,  see  Sale. 

Editorial  note. 

Kight  to  use  force  to  recover  perso   il 
property.  9  L.IUA.(N.S.)1148. 

o»» 


PETITION. 


For  attachment,  see  Attachment,  III.  a. 
In  bankruptcy,  see  Bankruptcy,  IV. 
For  change  of  county  seat,  see  Counties,  28. 
For    construction    of    drainage    ditch,    see 

Drains  and  Sewers,  12. 
For  laying  out  highway,  see  Estoppel,  23; 

Highways,   11-13. 
For  vacation  of  town  site,  admissibility  of 

in  evidence,  see  Evidence,  380. 
On  question  of  permitting  sale  of  liquors,  see 

Intoxicating  Liquors,  7-10. 
For  exclusion  of  portion  of  territory  from 

city,  see  Municipal  Corporations,  7. 
For  submission  of  resolution  to  city  voters, 

verification   of,    see   Municipal    Corpo- 
rations, 15. 
Nomination    to    office    by,    see    Congress; 

Voters  and  Elections,  III.  d. 

Editorial  note. 

Right  to  withdraw  names  from  petition 
or  remonstrances.        11  L.R.A.(N.S.)   373. 


PETIT  JTTB7. 


8«e  juty. 


PEWS. 

Editorial  aoto. 

I^atare   of  property  in   pews. 

80  Am.  Dec.  662. 


♦  »» 


PHARMACISTS. 

See  Drugs  and  Druggists. 
• » » 

PHOTOGRAPHS. 

Prejndleial  error  as  to  admission  of,  see 

Appeal  and  Error,  916. 
Admissibility    In   Evidence,    see    Evidence, 

387. 
Weight  to  be  given  to,  see  Evidence,  871. 


PHTSICAI.  CONDITION. 

Opinion  evidence  as  to,  see  Evidence,  VII. 
d. 


PHTSICAI.   EXAMINATION. 

In  general,  see  Discovery  and  Inspection,  5. 
Review  of  discretion  as  to,  see  Appeal  and 
Error.  603. 


PHYSICIANS. 


Abortion  by,  see.  Abortion. 

Presumptions  on  appeal  as  to  malpractice 

ot,  see  Appeal  ana  J<.rror,  514. 
Fraud   ot,   lu   securing  note  tor  worthless 

medicine,  see  Bills  and  Notes,  38,  39. 
Exemplary  damages  tor  malpractice  by,  see 

Damages,  5,  6. 
Physical   inspection  of   injured   person  by, 

see  Discovery  and  Inspection,  5. 
Evidence  of  opinion  of,  see  Evidence,  VII.  d. 
Confidential    communications    to,   see    Evi- 
dence, 615. 
Article  relating  to  skill  or  conduct  of,  as 

privileged  communication,  see  Libel  and 

blander,  11,  12. 
Instruction  in  action  for  libel  of,  see  Trial, 

300,  401. 

An  ophthalmologist  who  prefixes  to  his 
name  the  letters  "Dr."  on  his  sign,  and 
on  notices  in  which  he  undertakes  to  correct 
certain  diseased  conditions  by  the  fitting  of 
glasses  to  the  eyes,  comes  witliin  the  terms 
of  a  statute  providing,  that  when  a  per- 
son shall  append  the  title  "Dr."  in  a  medi- 
cal sense,  to  his  name,  he  shall  be  regarded 
as  practising  medicine,  within  the  meaning 
of  the  statute  which  require  a  license  as 
a  condition  precedent  to  doing  so.  State  v. 
Yegge,  19  S.  D.  234,  69  L.E.A.  504,  103  N. 
W.  17,  9  A.  &  E.  Ann.  las.  202,  affirmed  on 
rehearing  in  23  S.  D.  8,  119  N.  W.  1036. 

[Cited  in  note  in  3  L.R.A.(N.S.)  763,  on 
anplication  of  statutes  regulating  prac- 
tice of  medicine  to  persons  giving  spe- 
cial kinds  of  treatment.] 

Editorial  note*. 

What  constitutes  practising  medicine 
within  state.  4  L.R.A.(N.S.)   1023. 

Application  of  statutes  regulating  prac- 
tice of  medicine  to  persons  giving  special 
kinds  of  treatment.     3   L.R.A.fN.S.)    763; 
24  L.R.A.(N.S.)  103;  25  L.R.A.(N.S.)  1297. 
Practice  of  Christian  Science. 

98  Am.  St.  Rep.  752. 
Practice  of  osteopathy. 

98  Am.  St  Rep.  742. 
Practice  of  magnetic  healin?. 

98  Am.  St.  Rep.  756. 
Midwifery  as  practice  of  medicine. 

17  L.R.A.(N.S.)    94. 
Admiri'Bferin?;  domestic  remedy  for  pay 
as  practising  medicine. 

12  L.R.A.(N.S.)   1094. 
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Degree  of  skill  and  care  required  of  medi- 
cal specialist.  20  L.R.A.(N.S.)    1030. 

Duty  of  physician  called  to  reduce  frac- 
ture to  guard  against  infection. 

12  L.R.A.(N.S.)   752. 

Civil  liability  of  physicians  and  surgeons 
for  negligence.  48  Aiii.  Dec.  481. 

Liability  for  failure  to  diagnose  fracture 
or  dislocation.  28  L.R.A.(N.S.)    136. 

Liability  of  physican  for  injuries  from  el- 
ectrical or  x-ray  treatment. 

28  L.R.A.  (N.S.)  262. 

Liability  of  physicians  and  surgeons  for 
negligence  and  malpractice. 

03  Am.  St.  Rep.  657. 

Liability  of  operating  surgeon  for  negli- 
gence of  interne  or  hospital  nurse  in  caring 
for  patient.  27  L.R.A.(N.S.)   1174. 

Patient's  negligence  or  failure  to  follow 
instructions  as  affecting  liability  for  mal- 
practice. 17  L.R.A.(N.S.)    1242. 

Liability  for  performing  surgical  oper- 
ation without  consent.  1  L.RJk.(N.S.) 
439;  7  L.R.A.(N.8.)  609. 

Measure  of  compensation  to  physican  em- 
ployed to  report  on  physicial  condition  of 
one  contemplating  damage  suit. 

25  L.R.A.(N.S.)    70. 

Right  of  physician  to  recover  for  emer- 
gency services  rendered  unconscioi^s  person. 
12  L.R.A.(N.S.)   1090. 

Power  to  revoke  physician's  license. 

1   L.R.A.(N.S.)    811. 

Grounds  for  revoking  physician's  license. 
30  L.R.A.(N.S.)    783;  8  L.R.A.(N.S.)   685. 


4  »» 


PICKETIMG. 


Editorial  note. 

Law  as  to  picketing. 


4  L.R.A.(N.S.)    302. 


«  PIACE. 

Of  presentment  of  negotiable  paper  for  pay- 
ment, see  Bills  and  Notes,  IV. 

Sufficiency  of  allegation  as  to,  in  indictment, 
see  Indictment,  eto.,  II.  c. 

Of  sale  of  liquors,  see  Intoxicating  Liquors, 
III.  g. 

For  holding  elections,  see  Voters  and  Elec- 
tions, II.  c. 

Of  appropriation  of  water,  see  Waters,  8. 


PIATS. 

Infectious  dfsease  of,  see  Commerce,  2 ;  Evi- 
dence, 26. 


♦  »» 


FLAT. 

Consideration    shown    to,    in    determining 
boundary,  see  Boundaries,  5. 


PLEABXNO. 

I.  Construction  Uenebaixt. 
II.  Genebal  Rules;  Pbactiob. 

a.  Necessity  to  Plead. 

b.  Form;  Matter*  a*  to  iNjfemt 

Counts. 

c.  Motion  to   Make  More  Certtiii, 

d.  Incortsistency. 

e.  Surplusage. 

i.  Conclusions;  Opinions. 

e.  Judgments  on  Pleadings. 

b.  Prayer;  Allegations  as  to  Daft- 
ages  and  Relief  Under 
Pleadings  Qenerally. 

1.  In  General. 

2.  Particular    Allegation*    or 

Prayers. 

3.  Witkout  Allegations. 

4.  General  Allegation  or  /Vioy- 

er. 
L  Time    for    Objections;    Waiver; 
Estoppel. 

1.  Jn  General. 

2.  Form,    Sufficiency,    etc.,  of 

Pleadings  and  Avcrmenti. 
j.  Admissions  by  Pleading  or  fail- 
ure to  Plead. 

1.  General  Matters. 

2.  By  Demurrer. 

3.  By  Miscellaneous  AvermeiUt 

and  Pleas. 
k.  Cure  by  Other  Pleading. 
1.  Time;  Service. 
m.  Misjoinder. 
n.  Duplicity. 
o.  Multifariousness. 
p.  Bill  of  Particulars;  Eishibit*.^ 
q.  Striking  Out;  Sham  and  Friv- 
olous. 
X.  Amendment. 

1.  In  General. 

2.  Discretion  in  Allowing. 

3.  Change  of,  or  Addition  of 

New,  Cause  of  Action. 

4.  Addition  of  New  Defenses. 

5.  Time;  Laches. 

8.  Supplemental  Pleading. 
t.  Dismissal;  Withdrawal. 

m.   COHPLAINT. 

a.  Allegation  as  to  Parties, 
h.  Statement  of  Cause  or  Form  of 
Action. 

1.  General  Rules;  Nature  ani 

Forms  of  Action. 

2.  Action   on   Contracts  <utd 

Accounts   Generally. 

3.  Contract  of-  Marriage. 

4.  Bonds. 

5.  School  District  Orders. 

6.  Injury  by  Cattle  BuniUng 

at  Large. 

7.  Liens. 

8.  Negligence. 

9.  Death    Due    to    Intoacieo- 

tion. 

10.  Claim  and  Delivery. 

11.  Conversion. 

12.  Matters  as  to  Real  Frof- 
erty  Generally. 

13.  Quieting  Title;  Cloud*. 
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ni.  b^( continued.) 

14.  Cancelation      of     Inatru- 

menta. 

15.  Mortgages. 

16.  Bpecifio  Performance. 

17.  Libel  and  Blajuier. 

18.  Frawt. 

19.  For  Penaltie*. 

20.  Decedent'*  Ettatet. 

21.  Officera. 

22.  Enforcing     or     Attacking 

Judgment. 

23.  Taxea  and  AeieMmenta. 

24.  For  Injunction. 
26.  Vtury. 

20.  Miscellaneous. 
IV.  Pleas,  Answebs,  and  Defenses. 

a.  The  Hight. 

b.  necessity;  What  must  he  Plead- 

ed. 
c  Choice;  Mode  of  Raising  Defense 
or  issue. 

d.  Denials  and  Issues  Thereunder. 

1.  In  Oeneral. 

2.  General  Denial. 

3.  On  Information  or  Belief; 

Of  Knowledge  or  Informa- 
tion. 

e.  Sufficiency  of,  and  Issues  under 

Particular  Pleas,  Answers, 
and  Averments. 

1.  As  to  Contracts  Oenerally. 

2.  Bills  and  Notes. 

3.  As  to  Judgments. 

4.  In    Actions    Relating     to 

Real  Property. 
•     6.  Election  Contest. 

6.  Fraud. 

7.  Limitations. 

8.  Estoppel. 

9.  Lihel  and  Blander. 

'  10.  Statutory  Requirements  of 

Partnerships     and     Cor- 
porations. 
11.  MiscelUmeoue. 
V.  Counterclaim. 

a.  What  Constitutes. 

b.  Sufficiency. 
VI.  Cbossbill. 

VII.  Kepucation. 
VIII.  Demcbbeb. 

a.  Sufficiency. 

b.  Joint  Demurrer. 

c.  WAen  Lies;  What  Demwrable. 
A.  Questions  Raised  by,  or  Consid- 
ered on,  Demurrer. 

e.  Earlier  Pleading  Defective, 
i.  Practice;  Pleading  Over. 
IX.  Edttobial  Notes. 

PreBunption  as  to  verification  of,  see  Appeal 

and  Error,  608. 
Bringing  into  record  on  appeal,  see  Appeal 

and  Error,  IV.  k. 
Beview  of  discretion  as  to,  see  Appeal  and 

Error,  VII.  f,  3,  d. 
Presumption  as  to,  on  appeal,  see  Appeal 

and  Error,  VII.  e,  4. 
First  raising  question  as  to,  on  appeal,  see 

Appeal  and  Error,  VII.  f,  5,  e. 
Reversible  error  as  to,  see  Appeal  and  Error, 

VII.  k,  2. 


In  proceeding  on  forfeited  recognizance,  see 
Bail  and  Recognizance,  11-14. 

Petition  in  bankruptcy,  see  Bankruptcy,  IV. 

In  contempt  proceeding,  see  Contempt,  8,  9. 

In  eminent  domain  proceedings,  see  Emi- 
nent Domain,  II.  b. 

As  evidence,  see  Evidence,  IV.  f. 

Evidence  admissible  under,  see  Evidence, 
X.  o. 

Variance  between  pleading  and  proof,  see 
Evidence,   XII. 

In  criminal  proceeding,  see  Criminal  Law, 
II.  d;  Indictment,  etc. 

Verification  on  information  and  belief,  see 
Injunction,  60. 

Effect  on  right  to  default  judgment  of  veri- 
fication by  attorney  instead  of  plain- 
tiff, see  Judgment,  3. 

Failure  or  delay  as  to  answer  as  ground  for 
relief  from  judgment,  see  Judgment, 
171-175. 

Variance  between  siunmons  and  complaint 
in  justice's  court,  see  Justice  of  the 
Peace,  11,  12. 

In  justice's  court,  see  Justice  of  the  Peace, 
III. 

In  mandamus  proceeding,  see  Mandamus, 
n.  c. 


I.   CONSTBUCTION    GeNEBALLT. 

Time  of  objection  as  affecting  liberality  of 
construction,  see  infra,  if.  i. 

See  also  infra,  15,  151,  101,  207;  Action 
or  Suit,  96. 

1.  A  complaint,  when  attacked  by  demur- 
rer on  the  ground  that  it  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action, 
will  be  liberally  construed  and  upheld, 
where  it  contains  allegations  of  facts  suf- 
ficient to  reasonably  and  fairly  apprise 
the  defendant  of  the  nature  of  the  claim 
against  him.  Weber  v.  Lewis,  —  N.  D.  — , 
—  L.R.A.(N.S.)  — ,  120  N.  W.  105. 

2.  The  rule  that  a  complaint,  when  first 
attacked  by  an  objection  to  the  introduc- 
tion of  any  evidence,  will  be  most  liberally 
construed  only  applies  where  such  objection 
is  overruled,  the  action  tried  upon  its  merits, 
and  the  imperfections  of  the  pleading  cured 
by  proper  proof.  Bon  Homme  County  v. 
McLouth,  19  S.  D.  556,  104  N.  W.  256. 

3.  Under  an  objection  to  a  complaint  as 
not  stating  a  cause  of  action,  made  for  the 
first  time  at  the  trial  after  a  witness  is 
sworn,  the  complaint  will  be  liberally  con- 
strued, and  all  reasonable  inferences  from 
the  facts  stated  will  be  indulged  in  to 
sustain  the  pleading.  Waldner  v.  Bowden 
State  Bank,  13  N.  D.  604,  102  N.  W.  169, 
3  A.  &  E.  Ann.  Cas.  847. 

4.  Where  the  complaint  alleged  the  pur- 
chase by  the  plaintiff  of  ten  shares  of 
stock  in  defendant  corporation  for  a  cer- 
tain sum,  and  that  plaintiff  was  induced 
to  make  such  purchase  through  the  false 
and  fraudulent  representations  of  the  de- 
fendant and  on  its  behalf,  and  that  when 
said  defendont  failed  in  its  promises  the 
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plaintiff  tendered  back  to  the  defendant 
said  stock,  and  demanded  back  the  consider- 
ation 'paid  therefor,  but  that  such  demand 
and  offer  were  refused,  and  the  plaintiff 
tenders  the  same  in  court  and  demands 
judgment  for  the  consideration  and  interest, 
and  asks  that  the  sale  be  rescinded,  the 
cause  of  action  stated  is  for  damages  based 
upon  the  rescission  of  the  contract  out  of 
court,  within  the  jurisdiction  of  the  muni- 
cipal court.  Sweeney  v.  United  Under- 
writers' Co.  —  S.  D.  — ,  124  N.  W.  1107. 


II.  Genebax.  Rules;   Pbactice. 

a.  Necessity  to  Plead. 

What  must  be   pleaded   by   defendant,   see 

infra,  IV.  b. 
See    also    infra,    143,    165,    177;    Railroad 

Commissioners,   1. 

5.  One  who  wishes  to  avail  himself  of  a 
homestead  right  must  allege  facts  to  entitle 
him  to  it.  Currie  v.  Look,  14  N.  D.  482, 
106  N.  W.  131. 

6.  A  receiver,  who  sued  in  claim  and  de- 
livery and  did  not  plead  the  invalidity  as 
to  creditors  of  the  chattel  mortgage  at- 
tacked as  fraudulent,  cannot  raise  such 
question  and  the  resultant  decision  cannot 
be  construed  as  decisive  of  it.  Albien  v. 
Smith,  —  S.  D.  — ,  128  N.  W.  714. 

b.  Form;  Matters  as  to  Different  Counts. 

7.  The  same  facts  should  not  be  stated 
as  a  defense  and  also  as  a  counterclaim. 
Redwater  Land  &  Canal  Co.  v.  Reed,  — 
S.  D.  — ,   128   N.  W.   702. 

8.  Facts  relating  to  defendant's  rights 
under  an  appropriation  and  facts  relating  to 
his  rights  as  a  riparian  proprietor,  should 
not  be  united  in  the  same  division  of  his 
answer.  Redwater  Land  &  Canal  Co.  ▼. 
Reed,  —  S.  D.  — ,  128  N.  W.  702. 

9.  One  cause  of  action  in  a  complaint  in 
an  action,  to  quiet  title  to  certain  property, 
in  which  it  fails  to  appear  that  one  of  the 
joint  plaintiffs  has  any  interest,  cannot  be 
aided  by  considering  the  allegations  of  a 
second  cause  of  action  to  cancel  certain  in- 
struments, for  the  purpose  of  determining 
whether  such  plaintiff  is  interested  in  the 
first  cause  of  action.  First  Nat.  Bank  v. 
D.  8.  B.  .Tohnson  Land  Mortg.  Co.  17  S.  D. 
522,  97  N.  W.  748. 

c.  Motion  to  Make  More  Certain. 

Misjoinder  in  pleading,  see  Pleading,  II.  n. 
First  raising  objection  to  certainty  on  ap- 
peal, see  Appeal  and  Error,  763. 
See  also  infra,  77,  78,  194,  248,  276. 

10.  An  objection  to  the  admission  of  any 
evidence  will  not  reach  the  objection  that 
the  complaint  should  be  made  more  definite 
and  certain.  Fritz  v.  Watertown,  21  S.  D. 
280,  111  N.  W.  630. 


11.  A  motion  to  make  more  definite  and 
certain  is  the  proper  mode  of  correcting 
a  complaint  in  which  the  allegations  of  the 
substantial  facts  constituting  the  cause  of 
action  are  imperfect,  incomplete,  and  defec- 
tive as  to  form.  Weber  v.  Lewis,  —  N.  D. 
— ,  —  L.R.A.(N.S.)  — ,  126  N.  W.  105. 

12.  Where  the  complaint  states  that  a  fire 
was  negligently  started  by  one  of  defend- 
ant's engines  on  a  specified  day,  and  plain- 
tiff's property  thereby  destroyed,  a  motion 
to  make  the  complaint  definite  and  certain, 
by  stating  the  time  of  day  when  the  engine 
passed  the  point  where  the  fire  originated, 
is  not  the  proper  remedy.  Johnson  v.  Great 
Northern  R.  Co.  12  N.  D.  420,  97  N.  W. 
546. 

13.  A  complaint  is  not  indefinite  or  un- 
certain within  the  meaning  of  N.  D.  Rev. 
Codes  1899,  §  5284,  so  far  as  the  natnre 
of  the  cause  of  action  is  concerned,  where 
it  fails  to  state  details  or  evidentiary  mat- 
ters that  together  comprise  the  cause  of  ac- 
tion, and  it  is  only  where  tlie  pleading  is 
uncertein  as  to  the  nature  of  the  charge  or 
defense  that  the  above  section  applies. 
Johnson  v.  Great  Northern  R.  Co.  12  N.  D. 
420,  97  N.  W.  546. 

Time  for. 

14.  A  motion  to  make  the  complaint  more 
definite  and  certain  should  be  interposed  be- 
fore the  answer  is  served  if  the  complaint 
is  so  indefinite  or  uncertain  that  the  precise 
nature  of  the  charge  is  not  apparent. 
Woodford  v.  Kelley,  18  S.  D.  615,  101  N.  W. 
1069. 

d.  Inconsistency. 

15.  In  cases  of  contradictory  statements 
in  allegations  of  pleadings,  the  same  are 
to  be  construed  most  strictly  against  (he 
pleader.  Scott  &  B.  Mercantile  Co.  ▼.  Nel- 
son County,  14  N.  D.  407,  104  N.  W.  528. 

16.  Where  a  complaint  contains  all^a- 
tions  which  would  give  it  the  aspect  of  an 
action  for  money  had  and  received  and 
other  allegations  which  would  seem  to  in- 
dicate that  an  action  in  conversion  was 
intended,  it  cannot  be  sustained  on  demur- 
rer. Jones  V.  Winsor,  22  S.  D.  480,  118 
N.  W.  716. 

Inconsistent  defenses. 

17.  An  answer  may  contain  inconsistent 
defenses.  Westphal  v.  Nelson,  —  S.  D.  — , 
125  N.  W.  640. 

18.  In  an  action  on  a  promissory  note 
given  in  consideration  for  a  harvesting  ma- 
chine, an  allegation  in  the  answer  that  the 
defendant  tendered  back  the  machine  and 
offered  to  pay  for  the  use  thereof  for  the 
first  year  of  ite  use  is  inconsistent  with  an 
allegation  of  a  total  failure  of  consideration 
owing  to  a  breach  of  warranty.  Acme  Har- 
vesting Mach.  Co.  T.  Barkley,  22  S.  D.  458, 
118  N.  W.  690. 

e.  Burplttsage. 

Surplusage  as  ground  for  demurrer,  see  in- 
fra, 323-325. 

19.  Allegations  as  to  false  pretenses  and 


Digitized  by 


Google 


PLEADING,  II.  f,  g. 


743 


ft  demand  for  a  writ  of  attachment  have  no 
proper  place  in  a  complaint  and  are  mere 
surplusage.  Jewett  Bros.  v.  Huffman,  14 
N.  D.  110,  103  N.  W.  408. 

20.  Allegations  in  the  complaint,  assert- 
ing generally  that  the  insured  was  a_  mem- 
ber in  good  standing  and  had  paid  all 
dues  ana  assessments,  are  mere  surplusage, 
and  do  not  relieve  the  defendant  of  the 
necessity  of  pleading  and  the  burden  oi 
proving  a  default  in  those  respects.  Kin- 
nev  V.  Brotherhood  of  American  Yeomen, 
IS'N.  D.  21,  106  N.  W.  44. 

21.  Under  the  provision  of  the  North 
Dakota  code  that  an  allegation  of  new  mat- 
ter in  the  answer,  not  relating  to  the  coun- 
terclaim, is  deemed  to  be  controverted  by  the 
adverse  party,  a  general  denial  of  new  mat- 
ter contained  in  the  answer,  made  _  in  a 
reply,  is  surplusage,  and  leaves  the  issues 
the  same  as  thougli  no  such  denial  had  been 
made.  Scott  v.  Northwestern  Port  Huron 
Co.  17  N.  D.  91,  115  N.  W.  192. 

22.  In  an  action  by  a  client  against  his 
attorney  for  money  received  by  the  attor- 
ney for  him,  where  the  complaint  is  drawn 
for  money  had  and  received  but  contains 
allegations  of  the  fraudulent  conversion  of 
the  money  by  the  defendant,  on  demurrer  to 
the  complaint  such  allegations  of  conver- 
sion cannot  be  treated  as  surplusage.  Jones 
V.  Winsor,  22  S.  D.  480,  118  N.  W.  716. 

23.  Where  the  complaint  set  out  in  sub- 
stance a  contract  to  sell  land,  and  followed 
it  by  a  description  of  the  projwrty  which 
description  was  not  contained  in  the  con- 
tract, such  description  will  be  treated  as 
mere  surplusage  in  the  complaint,  and  does 
not  have  the  effect  of  rendering  the  con- 
tract inadmissible.  Tilden  v.  Smith,  —  S. 
D.  — ,  124  N.  W.  841. 

I 
f.  Conclusions;  Opinion*.  ' 

See  also  infra,  183,  294. 

24.  An  answer  states  no  defense  when  no 
facts  are  set  forth  as  a  basis  for  the  con- 
cltisions  pleaded.  Houghton  Implement  Co. 
v.  Vavrosky,  15  N.  D.  308,  109  N.  W. 
1024. 

25.  A  complaint  will  not  be  held  bad  be- 
cause it  pleads  legal  conclusion,  where  it 
also  sets  forth  the  facts  on  which  such  con- 
clusions were  based.  Tisdale  v.  Ward  Coun- 
ty, —  N.  D.  — ,  127  N.  W.  512. 

26.  An  averment  that  the  bankrupt's 
estate  is  insolvent  and  that  there  is  not 
property  enough  to  pay  the  general  credit- 
ors is  a  statement  of  facts  and  not  a  mere 
conclusion  of  law.  Bowler  v.  First  Nat. 
Bank.  21  S.  D.  449,  130  Am.  St.  Rep.  725, 
113  N.  W.  618. 

27.  Under  the  Code  system  of  pleading 
the  allegation  of  a  legal  conclusion,  instead 
of  the  facts  upon  which  it  is  based,  does 
not  usually  render  a  pleading  bad  on  general 
demurrer."  Weber  v.  Lewis,  —  N.  D.  — , 
—  L.R.A.(N.S.)  — ,  126  N.  W.  105. 


g.  Judgments  on  Pleadings. 


Record  on  appeal  from  order  as  to,  see 
Appeal  and  Error,  139. 

What  reviewable  on  appeal  from,  see  Appeal 
and  Error,  566. 

Conformity  of  pleading  to  proof,  see  Judg- 
ment, I.  c,  3. 

Reversible  error  as  to,  see  Appeal  and  Error, 
VIL  k,  2,  d. 

28.  A  motion  for  judgment  on  the  plead- 
ings should  not  be  granted  when  an  issue  of 
fact  is  made  by  them.  Viets  v.  Silver,  15 
N.  D.  51,  106  N.  W.  35. 

29.  It  is  error  to  grant  a  motion  for 
judgment  on  the  pleadings,  where  the  an- 
swer states  matters  of  affirmative  defense, 
as  proof  of  the  afllrmative  defense  must  be 
made  before  the  allegations  of  the  answer 
can  have  any  effect,  except  to  settle  the 
issues.  Erickson  v.  Elliott,  17  N.  D.  389, 
117  N.  W.  361. 

30.  It  was  error  for  the  court  to  enter 
judgment  on  the  pleadings  where  they 
raised  an  issue  as  to  the  sufficiency  of  a  de- 
livery of  property  within  a  specified  time. 
Scott  V.  Northwestern  Port  Huron  Co.  17 
N.  D.  91,  115  N.  W.  192. 

31.  In  considering  a  motion  for  judg- 
ment upon  the  pleadings  made  when  a  case 
is  called  for  trial,  the  court  may  properly 
take  into  consideration  admissions  and 
statements  made  by  counsel  for  one  of  the 
parties  showing  what  he  expects  to  prove 
and  rely  upon  on  the  trial.  Scott  v.  !North- 
westem  Port  Huron  Co.  17  N.  D.  91,  115 
N.  W.  192. 

32.  In  an  action  to  determine  adverse 
claims  under  N.  D.  Laws  1901,  chap.  5,  p. 
9,  the  granting  of  plaintiff's  motion  for 
judgment  on  the  pleadings  is  error,  when 
the  answer  denies  plaintiff's  title  to  the  real 
estate,  although  it  does  not  set  forth  a 
valid  adverse  interest.  Larson  v.  Christian- 
son,  14  N.  D.  476,  106  N.  W.  61. 

33.  Where  a  stipulation  of  facts  was  en- 
tered into  in  writing  by  counsel  for  the 
respective  parties,  to  be  used  as  evidence  up- 
on the  trial,  but  did  not  contain  or  purport 
to  contain  all  the  facts,  it  was  error  for 
the  court,  on  motion  of  the  defendant,  to 
exclude  all  evidence  on  the  part  of  the  plain- 
tiff, and  to  order  judgment  for  defendant 
upon  such  stipulation  and  the  pleadings, 
when  the  stipulation  had  not  been  offered 
in  ,  evidence,  and  when,  upon  any  theory 
consistent  with  the  complaint  and  such  stip- 
ulation, the  plaintiff  could  have  made  proof 
of  facts  entitlini;  him  to  recover.  National 
Bank  v.  Pick,  13  N.  D.  74,  99  N.  W.  63. 

34.  Where  on  the  trial  court's  sustain- 
ing a  demurrer  to  certain  defenses  after  a 
jury  had  been  secured  to  try  the  case,  the 
defendant  elected  to  stand  upon  such  de- 
fenses and  waived  all  others,  and  gave 
notice  of  intent  to  appeal  from  the  order 
sustaining  the  demurrer,  this  was  equiva- 
lent to  a  statement  by  the  defendant  that 
if  the  demurrer  to  the  defenses  was  good 
the  plaintiff  was  entitled  to  recover  in  ac- 
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cordance  with  the  prayer  of  his  complaint, 
and  the  waiver  was  an  admission  that  there 
was  no  issue  for  the  jury,  and  the  court 
could  properly  render  judgment  for  the 
plaintiff.  Nielsen  t.  Merchants'  Mut.  Ins. 
Asao.  —  S.  D.  — ,  128  N.  W.  491. 


h.  Prayer;  Allegation!  as  to  Damages,  and 
Relief    under   Pleading*    Qenerally. 

1.  In  Oeneral. 

Evidence  admissible  under  pleading,  see  Evi- 
dence, X.  o. 

Conformity  of  judgment  to  pleadings,  see 
Judgment,  I.  c,  3. 

See  also  infra,  228;  Injunction,  71. 

35.  For  the  purpose  of  determining 
whether  a  complaint  states  a  cause  of  ac- 
tion, the  prayer  for  relief  forms  no  part 
of  the  complaint.  Randall  v.  Johnstone, 
—  N.  D.  — ,  128  N.  W.  687. 

36.  For  the  purpose  of  determining 
whether  a  demurrer  will  lie  on  the  ground 
of  improper  joinder  of  causes  of  action,  the 
demands  for  relief  form  no  part  of  the 
cause  of  action.  Golden  Valley  Land  & 
Cattle  Co.  v.  Johnstone,  —  N.  D.  — ,  128 
N.  W.  690. 

37.  The  fact  that  a  party  proceeds  to 
trial  upon  a  mistalcen  idea  as  to  the  nature 
of  an  action  and  the  scope  of  the  issues 
framed  by  the  pleadings  does  not  deprive 
him  of  the  right  to  such  relief  as  is  con- 
sistent with  the  real  issues  and  the  proof 
in  the  case.  Logan  v.  Freerks,  14  N.  D. 
127,  103  N.  W.  426. 

38.  The  right  of  a  party  to  relief  under  a 
contract  by  which  he  agreed  to  care  for  a 
flock  of  sheep  belonging  to  the  defendant 
for  a  certain  period  for  a  portion  of  the 
flock  at  the  end  of  such  period  as  compensa- 
tion for  his  services,  will  not  be  denied,  in 
an  action  in  equity  commenced  after  the  ter- 
mination of  the  stipulated  period,  the  part- 
ies being  unable  to  agree  on  a  division  of 
the  flock,  merely  because  the  plaintiff  has 
demanded  a  specific  performance  of  the 
contract,  with  an  accounting,  since  the  mis- 
naming of  the  cause  of  action  will  not  af- 
fect his  rights.  Neeley  v.  Roberts,  17  8.  D. 
161,  95  N.  W.  921. 

39.  The  sufliciency  of  a  complaint  does 
not  depend  upon  its  demand  for  relief,  where 
the  cause  has  come  to  trial,  under  S.  D. 
Rev.  Code  Civ.  Proc.  §  311,  which  author- 
izes the  court  to  grant  the  plaintiff  any 
relief  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue, 
in  actions  where  answers  have  been  served. 
Woodford  v.  Kellev,  18  S.  D.  615,  101  N. 
W.  1069. 

40.  The  right  of  an  occupant  of  land 
holding  without  color  of  title  to  an  al- 
lowance for  improvements  made  thereon, 
on  the  theory  that  plaintiff  gave  no  notice 
that  he  claimed  the  property  is  properly 
denied,  iu  an  action  for  the  recovery  of  such 
land  by  one  claiming  to  be  the  lawful  own- 


er, where  the  answer  was  drawn  on  tb* 
theory  that  he  was  entitled  to  a  recovery  by 
virtue  of  a  statute  and  did  not  set  up  any 
equitable  grounds  for  a  recovery.  Skellv 
V.  Warren,  17  S.  D.  26,  »4  N.  W.  408.     ' 

2.  Particular  Allegations  or  Prayers. 

Evidence  admissible  under  pleading,  see  Evi- 
dence, X.  o. 

Right  to  trial  by  jury  where  both  legal 
and  equitable  relief  asked  for,  see  Trial, 
7. 

See  also  Judgment,  19. 

41.  A  demand  in  an  action  brought  by  a 
stockholder  for  himself  and  all  others  sim- 
ilarly situated  who  may  choose  to  unite 
with  him  against  a  corporation  and  its  di- 
rectors, for  judgment  for  $50,000  damagra 
by  the  plaintiff,  who  alleges  that  by  the  con- 
duct and  fraudulent  conspiracy  of  the  di- 
rectors the  value  of  the  stock  of  the  corpora- 
tion has  been  greatly  depreciated,  to  the 
damage  of  said  corporation  in  the  sum  of 
$50,000,  is  not  a  demand  for  a  personal 
judgment.  Glover  v.  Manila  Gold  Min.  i. 
Mill.  Co.  19  S.  D.  659,  104  N.  W.  261. 

42.  In  an  action  by  vendors  to  compel 
performance  by  the  \endeeB  of  their  agree- 
ment to  pay  each  year  upon  the  purchase 
price  of  land  a  sum  equivalent  to  the  value 
of  one  half  of  the  crop,  an  allegation  in 
the  complaint,  admitted  by  defendants'  an- 
swer, that  the  entire  balance  of  the  purclia!« 
price  in  a  stated  sura  is  due  and  unpaid, 
will  support  a  decree  requiring  defendants 
within  a  reasonable  time  to  pay  that  sum 
to  the  plaintiffs,  and  the  plaintiffs  there- 
upon to  execute  and  deliver  to  defendants 
a  conveyance  of  the  land.  Whitney  v.  Akin, 
—  N.  D.  — ,  126  N.  W.  470. 

3.  Without   Allegations. 

Modification  of  divorce  decree  as  to  allow- 
ance for  support  of  children,  see  Hus- 
band and  Wife,  29. 

43.  In  an  action  for  personal  injury  dam- 
ages for  pain  and  mental  suffering  growing 
out  of  the  physical  injury  are  recoverable 
without  pleading  or  proving  such  pain  or 
mental  suffering.  Gagnier  v.  Farm),  12  X. 
D.  219,  96  N.  W.  841. 

44.  In  an  action  for  personal  injuries, 
damages  for  pain  and  mental  suffering  may 
be  recovered  without  pleading  or  proving 
them,  where  the  evidence  shows  physical  in- 
juries from  which  such  suffering  is  pre- 
sumed. Gagnier  v.  Fargo,  12  N.  D.  219, 
96  N.  W.  841. 

4.  Oeneral  Allegation  or  Prayer. 

45.  When  the  complaint  alleges,  and  the 
proof  shows  facts  such  as  will  warrant  « 
recovery  of  exemplary  damages,  they  need 
not  be  claimed  by  name  and  as  such,  but 
may  be  recovered  under  the  claim  for  dam- 
ages generally.  Shoemaker  v.  Sonju.  15 
N.  D.  518,  108  N.  W.  42,  11  A.  £  E.  Ann. 
Cas.  1173. 
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46.  Under  a  prayer  for  ipeciflc  perform- 
ance and  for  general  relief,  compensation 
in  money  in  lieu  of  such  performance  was 
proper,  in  an  action  to  compel  a  trustee 
who  bad  secured  title  to  the  land  to  deed 
to  the  beneficiary.  Berry  v.  Evendon,  14 
N.  D.  1,  103  N.  W.  748. 

47.  Negligence  is  a  traversable  fact,  and 
a  general  allegation  without  stating  the 
particulars  showing  negligence  is  sufficient, 
and  whatever  degree  is  necessary  to  sus- 
tain the  pleading  is  a  matter  of  proof  and 
can  be  proved  under  the  general  allegation. 
Jones  V.  Great  Northern  R,  Co.  12  N.  D. 
343,  97  N.  W.  636. 

i.  Time  for  Oijeotions;  Waiver;  Estoppel. 

1.  In  General. 

Mode  of  raising  defense  or  issue,  generally, 
see  infra,  IV.  c. 

Waiver  of  duplicity  in  information  by  fail- 
ure to  demur,  see  Criminal  Law,  6Sa. 

See  also  supra,  2,  3,  14;  infra,  82,  93,  ISR, 
268,  274. 

48-49.  Where  defendants  answer  an 
amended  complaint  without  objection  there- 
to such  objection  is  deemed  to  be  waived. 
Driskill  v.  Rebbe,  22  S.  D.  242,  117  N.  W. 
136. 

60.  More  liberality  is  allowed  in  favor 
of  the  allegations  of  a  pleading  where  ob- 
jected to  for  the  first  time  at  the  trial 
than  when  attacked  by  demurrer.  Walters 
V.  Rock,  18  N.  D.  45,  116  N.  W.  511. 

61.  The  rule  that  "acquiescence  in  error 
takes  away  the  right  of  objecting  to  it"  is 
applicable  to  errors  in  procedure.  One  who 
consents  to  an  irregular  method  of  amend- 
ing a  pleading  cannot  afterwards  urge  the 
irregularity  as  error.  Pyke  v.  Jamestown, 
15  N.  D.  167,  107  N.  W.  369. 

2.  Form,  Sufficiency,  etc.,  of  Pleading*  and 
Avermente. 

First  raising  objection  on  appeal,  see  Ap- 
peal and  Error,  VII.  f,  5,  e. 
See  also  infra,  116,  119,  146,  147. 

62.  Supplying  by  the  answer  material 
allegations  omitted  from  the  complaint, 
which  is  not  demurred  to,  cures  the  defect 
occasioned  by  such  omis  '  n.  Scott  v. 
Northwestern  Port  Huron  Co.  17  N.  D.  91, 
116  N.  W.  192. 

63.  Under  the  common  law  and  the  Code 
practfw  where  there  is  a  plea  in  bar  with- 
out a  plea  in  abatement,  there  is  by  such 
a  pleading  a  waiver  of  any  right  to  inter- 
pose a  plea  in  abatement  afterwards, 
pose  a  plea  in  abatement  afterwards.  Drake 
T.  Great  Northern  R.  Co.  —  S.  D.  — ,  123 
N.  W.  82. 

54.  Courts  are  inclined  to  view  with  dis- 
favor an  objection  to  the  admission  of  evi- 
dence at  the  trial  on  the  ground  that  the 
facts  stated  in  the  complaint  are  not  suf- 
ficient to  constitute  a  cause  of  action,  and 
are  disposed  to  hold  the  complaint  suf- 
ficient if  it  states  facts  showing  that  the 
plaintiff  is  entitled  to  recover,  though  the 


same  may  be  informally  stated,  and  the 
complaint  be  subject  to  a  motion  to  make 
more  specific  and  certain.  Herman  v.  Win- 
ter, 20  S.  D.  196,  105  N.  W.  467. 

65.  The  objection  that  an  answer  im- 
properly united  different  causes  of  action  in 
the  same  division  is  waived  where  the  plain- 
tiff does  not  move  for  an  order  requiring 
defendants  to  separate  their  several  de- 
fenses, ancl  the  entire  answer  states  facts 
sufficient  to  constitute  a  cause  of  action. 
Redwater  Land  &,  Canal  Co.  v.  Reed,  —  S. 
D.  — ,  128  N.  W.  702. 

].  A(lmi««ton«   by  Pleading  or  Failure  to 
Plead. 

1.  General  Matters. 

Evidence    admissible    under    pleading,    see 

Evidence,  X.  o. 
See  also  infra,  282. 

66.  A  person  answering  a  complaint,  if 
the  answer  is  a  general  denial,  admits  for 
the  purposes  of  the  trial  that  the  facts 
pleaded  in  the  complaint  state  a  good 
cause  of  action.  Baldwin  v.  Aberdeen,  23 
S.  D.  636,  26  L.R.A.(N.S.)  116,  123  N.  W. 
80. 

2.  By  Demurrer. 

67.  By  a  demurrer  to  t'he  complaint  de- 
fendant admits  the  truth  of  all  the  facts 
well  pleaded  therein.  Foster  County  Im- 
plement Co.  V.  Smith,  17  N.  D.  178,  116  N. 
\V.  663. 

58.  If  a  defendant  demurs  to  a  com- 
plaint he  admits  the  facts  to  be  as  al- 
leged in  the  complaint,  but  contends  that 
they  are  not  sufficient  to  show  a  cause  of 
action.  Baldwin  v.  Aberdeen,  23  S.  I). 
636,  26  L.E.A.(N.S.)    116,   123  N.  W.  80. 

59.  An  allegation  in  an  answer  to  a  pp- 
tltion  for  a  writ  of  prohibition,  that  the 
question  to  remove  the  county  seat  did  not 
receive  the  two-thirds  vote  required  by  the 
constitution,  stands  admitted  under  a  de- 
murrer by  the  plaintiff  filed  thereto.  Shaw 
V.  Circuit  Ct.  —  S.  D.  — ,  129  N.  W.  907. 

3.  By  Miscellaneous  Averments  and  Pleas. 
See  also  Garnishment,  4. 

60.  The  trial  court  is  justified  in  dis- 
posing of  an  action  on  the  theory  that  a 
ralid  written  contract  for  the  sale  of  lands 
had  been  entered  into  by  plaintiff,  where 
che  complaint  states  that  a  contract  for 
the  sale  of  lands  had  been  entered  into 
and  was  in  writing  and  duly  acknowledfred 
so  as  to  {entitle  the  same  to  record.  Sykes 
V.  Bobbins,  60  C.  C.  A.  275,  125  Fed.  4:i.i. 

61.  An  allegation  in  a  complaint  for  tlio 
specific  performance  of  a  contract  for  tl-e 
sale  of  real  estate,  that  "K.  was  the  duly 
and  authorized  agent  of  the  K.  Land  Coin- 
pany,"  admitted  to  be  true  in  the  answer, 
is  sufficient,  without  proof  that  such  agent 
had  authority  to  bind  his  principal  by  his 
contract  to  sell  real  estate.  Mitchell  v. 
Knudtson  Land  Co.  —  N.  D.  — ,  124  N. 
W.  946. 
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62.  In  an  action  in  claim  and  delivery 
to  recover  the  possession  of  certain  steers 
claimed  by  the  defendant  under  a  chattel 
mortgage  from  the  plaintiflTs  vendor,  evi- 
dence that  the  stock  sold  to  the  plaintiff 
did  not  answer  the  description  of  the  stock 
contained  in  the  complaint  was  inadmis- 
sible where  the  defendant  in  his  answer 
alleged  that  on  the  mortgagor's  default  in 
the  payment  of  the  debt  he  took  possession 
of  the  stock  described  in  the  complaint. 
Kime  v.  Bank  of  Edgemont,  22  8.  D.  630, 
119  N.  W.   1003. 

k.  Cure  hy  Other  Pleading. 

By  pleading  over,  after  demurrer,  see  in- 
fra, 337,  338. 
See  also  supra,  52. 

63.  When  essential  averments  are  omitted 
from  the  complaint  and  supplied  by  the  an- 
swer, such  defects  in  the  complaint  are 
cured.  Omlie  v.  O'Toole,  16  N.  D.  126, 
112  N.  W.  677. 

1.  Time;  Service. 

Duty  of  railroad  commissioners  to  forward 
copy   of    complaint   to    railroad    com- 
panies   complained    of,    see    Railroad 
.  Commissioners,  4. 

64.  Service  of  an  answer  by  mail  is  com- 
plete on  the  deposit  of  the  answer  in  the 
mails.    Carlson  v.  Stuart,  22  S.  D.  560,  119 
N.  W.  41,  18  A.  &  E.  Ann.  Cas.  285. 
Time. 

See  also  infra,  117. 

65.  A  reply  filed  after  the  expiration  of 
the  statutory  limitation  period  relates  back 
to  the  commencement  of  the  action,  and 
does  not  extend  the  bar  of  the  statute. 
State  y.  Coughran,  19  S.  D.  271,  103  N.  W. 
31. 

66.  Where,  after  an  answer  has  been 
served,  the  complaint  is  amended,  but  the 
amendment  is  merely  formal,  and  does  not 
make  any  substantial  change  in  the  facta 
allied  as  grounds  for  relief,  it  is  not  nec- 
essary to  serve  another  answer,  and  the 
defendant  is  not  in  default  for  failure  to  do 
80.  Martinson  v.  Marzolf,  14  N.  D.  301, 
103  N.  W.  937. 

67.  The  trial  court  is  justified  in  per- 
mitting the  plaintiff  to  file  a  reply  to  a 
eounterclaim  on  motion  made  at  the  trial, 
although  nearly  four  years  have  elapsed, 
since  the  answer  was  served,  where  the 
form  in  which  the  counterclaim  is  pleaded 
is  misleading,  notwithstanding  a  rule  of 
the  court  which  prohibits  the  granting  of 
an  order  allowing  a  party  to  plead  after 
the  time  limited  by  the  code  unless  an  af- 
fidavit of  merits  and  a  copy  of  the  pro- 
posed pleading  are  served  on  the  adverse 

larty  with  his  notice  of  motion.     State  ▼. 
ughran,  19  S.  D.  271,  103  N.  W.  31. 


pai 
Coi 


m.  Misjoinder. 

Misjoinder  of  causes  of  action   as  ground 
for  demurrer,  see  infra,  325,  334. 


Misjoinder  of  parties  aa  ground  for  demur- 
rer,  see  infra,  326-333. 

Questions  considered  on  demurrer  for  mis- 
joinder of  causes  of  action,  see  infra, 
335. 

Joinder  of  causes  of  action,  see  Action  or 
Suit,  II.  c. 

See  also  supra,  8,  55. 

68.  After  judgment  is  favor  of  plaintiff, 
defendant  appealed  and  gave  an  appeal 
bond  conditioned  for  the  payment  of  the 
judgment  and  all  costs  of  appeal  in  caae 
of  affirmance.  Pending  appeal  plaintiff  as- 
signed the  judgment.  On  affirmance  of  the 
appeal,  and  on  refusal  of  defendant  to  pay 
the  judgment  and  costs,  plaintiff  and  his 
assignees  sued  defendant  and  the  suretiea 
for  both  amounts.  Held:  the  complaint 
set  forth  but  one  cause  of  action,  as  the 
breach  of  the  bond  gave  but  one  cause  of 
action.  Jerome  v.  Rust,  23  S.  D.  409,  122 
N.  W.  344,  Reversing  on  rehearing  21  S. 
D.  191,  110  N.  W.  780. 

69.  A  complaint  in  an  action  for  con- 
spiracy is  not  objectionable  as  stating  two 
causes  of  action,  by  alleging  that  the  de- 
fendants, with  intent  to  cheat  and  defraud 
plaintiff,  effected  a  combination  which  en- 
abled them  to  swindle  her  out  of  an  un- 
divided one-half  interest  in  a  large  num- 
ber of  cattle,  and  the  means  used  to  ac- 
complish such  purpose,  although  it  showed 
that  the  acts,  by  which  the  plaintiff  was  in- 
jured and  for  which  she  claimed  damages, 
embraced  different  transactions.  Emeriek 
V.  Sweeney  Cattle  Co.  17  S.  D.  270,  96  N. 
W.    93. 

70.  A  complaint  which  sets  out  a  cause  of 
action  to  quiet  title  to  certain  property,  in 
which  it  fails  to  appear  that  one  of  the 
joint  plaintiffs  has  any  interest,  and  a 
second  cause  of  action  asking  for  the  can- 
celation of  a  certain  assignment  of  mort- 
gage and  pretended  foreclosure  proceedings, 
in  which  the  interest  of  both  plaintiffs  ap- 
pears, is  bad  for  misjoinder  of  causes  of  ac- 
tion, under  Code  Civ.  Proc.  §  144,  which 
provides  that  the  plaintiff  may  unite  in 
the  same  complaint  several  causes  of  ac- 
tion, but  that  the  causes  of  action  so  united 
must  belong  to  one  of  a  specified  class,  and 
except  in  actions  for  the  foreclosure  of 
mor^ages,  must  affect  "all  the  parties"  tu 
the  action.  First  Nat.  Bank  v.  D.  S.  B. 
Johnson  Land  Mortg.  Co.  17  S.  D.  522,  97 
N.  W.  748. 

71.  A  complaint  in  an  action  brought  by 
one  stockholder  for  himself  and  all  others 
similarly  situated  who  may  choose  to  unite 
with  him,  against  the  corporation  and  its 
directors,  which  alleges  a  conspiracy  on  the 
part  of  the  directors  to  unlawfully  and 
fraudulently  depreciate  the  value  of  the 
corporate  stock  in  order  to  render  the 
plaintiff's  stock  practically  worthless,  and 
sets  forth  certain  specific  acts  of  the  di- 
rectors done  to  accomplish  such  object, 
and  demands  judgment  for  damages,  an 
accounting,  the  appointment  of  a  receiver 
and  an  injunction,  states  but  one  cause  of 
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action.    GIoTer  t.  Manila  Gold  Min.  &  Mill. 
Co.  19  S.  D.  559,  104  N.  W.  261. 

72.  Under  S.  D.  Code  Civ.  Proc.  §  144, 
which  provides  that  "the  plaintiff  may 
unite  in  the  same  complaint  several  cnusea 
of  action,  whether  they  be  such  as  hare 
been  heretofore  denominated  legal  or  equit- 
able, or  both,  where  they  all  arise  out  of 
(1)  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action," 
a  complaint  in  an  action  brought  by  one 
stockholder  for  himself  and  all  others  simi- 
larly situated,  who  may  choose  to  unite 
with  him,  against  the  corporation  and  its 
directors,  which  alleges  a  conspiracy  on 
the  part  of  the  directors  to  unlawfully  and 
fraudulently  depreciate  the  value  of  the 
corporate  stock  in  order  to  render  the  plain- 
tifTs  stock  practically  worthless,  and  sets 
forth  certain  speciflc  acts  of  the  directors 
done  to  accomplish  such  object,  and  de- 
mands judgment  for  damages,  an  account- 
ing the  appointment  of  a  receiver,  and  an 
injunction,  does  not  improperly  unite  two 
or  more  causes  of  action.  Glover  v.  Ma- 
nila Gold  Min.  &  Mill.  Co.  19  S.  D.  S69, 
104  N.  W.  261. 

n.  Duplicity. 

73.  A  complaint  to  determine  adverse 
claims  under  N.  D.  Laws  1901,  chap.  6, 
p.  0,  setting  forth  several  tax  liens  as  the 
basis  of  plaintiff's  interest  in  the  real  es- 
tate involved  in  the  suit,  does  not  state 
more  than  one  cause  of  action.  Blake- 
more  V.  Roberts,  12  N.  D.  394,  96  N.  W. 
1029. 

o.  Uultifariouaness. 

74.  A  bill  is  not  multifarious  because  of 
the  joinder  of  two  causes  of  action  against 
the  same  party  for  the  same  relief,  one 
against  him  individually,  and  the  other  as 
an  officer  of  a  corporation.  Rogers  v.  Pen- 
obscot Min.  Co.  83  C.  C.  A.  380,  154  Fed. 
606. 

76.  Ko  bill  is  multifarious  which  pre- 
sents a  common  point  of  litigation,  the  de- 
cision of  which  will  affect  the  entire  sub- 
ject-matter and  settle  the  rights  of  the 
Sarties  to  the  suit.  Rogers  v.  Penobscot 
[in.  Co.  83  C.  C.  A.  380,  154  Fed.  606. 

76.  A  bill  which  unites  a  cause  of  action 
on  behalf  of  complaints  and  a  cause  of  ac- 
tion on  behalf  of  a  corporation  which  is 
made  defendant  is  not  multifarious  where 
the  same  facts  sustain  each  cause  and  war- 
rant the  same  relief.  Rogers  v.  Penobscot 
Min.  Co.  83  C.   C.  A.   380,  164  Fed.  606. 

p.  BiU  of  ParticuUtra;  Exhibits. 

Bringing  into  record  on  appeal,  see  Appeal 
and  Error,  142. 

Bffect  on  reviewability  on  appeal  of  strik- 
ing out  bill  of  particulars,  see  Appeal 
and  Error,  661. 

See  also  supra,  47;  infra,  160,  322. 

77.  The  remedies  of  motion  for  bill  of 
particulars  and   motion   to  make   definite 


and  certain  afforded  by  N.  D.  Rev.  Codes 
1899,  §  5282  and  5284,  are  distinct,  and  to 
be  applied  exclusively  under  circumstances 
therein  pointed  out.  Johnson  v.  Great 
Northern  R.  Co.  12  N.  D.  420,  97  N.  W. 
546. 

78.  If  the  remedy  by  bill  of  particulars 
under  N.  D.  Rev.  Codes  1899,  §  S282,  is 
applied  for,  when  the  remedy  by  motion  to 
make  more  certain,  under  §  5284,  should 
have  been  prayed  for,  the  application  must 
fail,  and  the  remedy  under  R«v.  Codes  1899, 
§  6284  to  make  more  definite  will  be  re- 
fused, also.  Johnson  v.  Great  Northern  R. 
Co.  12  N.  D.  420,  97  N.  W.  646. 

79.  In  cases  where  the  pleadings  are  defi- 
nite and  certain  as  to  the  nature  of  the 
charge  or  defense,  but  further  particulars 
are  required  for  further  pleading,  or  for 
due  preparation  for  trial,  the  remedy  is  by 
asking  a  bill  of  particulars  to  be  fur- 
nished. Johnson  v.  Great  Northern  R.  Co. 
12  N.  D.  420,  97  N.  W.  646. 

80.  A  party  is  not  bound  to  furnish  the 
bill  of  particulars  provided  for  by  N.  D. 
Rev.  Codes  1899,  §  5282,  on  a  mere  de- 
mand; but,  before  delivery  thereof  can  be 
compelled  or  penalties  for  the  failure  to  do 
so  can  be  inflicted,  the  court  or  judge  must 
order  that  a  bill  of  particulars  be  fur- 
nished. Hanson  v.  Lindstrom,  15  N.  D. 
584,  108  N.  W.  798. 

81.  A  copy  of  an  order  for  the  delivery 
of  a  threshing  machine  outfit,  accepted  by 
the  seller  for  a  fixed  price,  on  which  cer- 
tain payments  have  been  made,  is  not  a 
copy  of  an  account,  within  the  meaning 
of  N.  D.  Rev.  Codes  1899,  §  5282,  providing 
for  the  delivery  to  the  adverse  party,  of  a 
copy  of  an  account  sued  on.  Hanson  t. 
Lindstrom,  16  N.  D.  684,  108  N.  W.  798. 

q.  fftrikimg  Out;  Sham  and  Frivolous. 

82.  A  motion  to  strike  out  certain  speci- 
fied portions  of  the  complaint  as  irrele- 
vant and  redundant  must  be  made  before 
the  answer  is  served  and  cause  called  for 
trial.  Woodford  v.  Kelley,  18  8.  D.  616, 
101  N.  W.  1069. 

83.  In  an  action  of  claim  and  delivery 
by  a  claimant  against  an  officer  who  levied 
on  and  took  possession  of  personal  prop- 
erty as  that  of  another  a  paragraph  of  de- 
fendant's answer  alleging  the  empaneling 
of  a  sherifTs  jury,  and  the  fact  that  the 
jury  found  against  the  contention  of  the 
claimant  was  properly  stricken  from  the 
answer,  on  motion  of  plaintiff's  attorneys. 
Pfeifer  t.  Hatton,  17  N.  D.  99,  115  N.  W. 
191. 

FrlTolons  Plesdlncs. 

84.  A  proposed  answer  accompanying  a 
motion  to  open  a  default  judgment  which 
puts  in  issue  every  allegation  of  the  com- 
plaint except  one,  is  not  frivolous.  Smal> 
ley  V.  Lasell,  —  S.  D.  — ,  128  N.  W.  141. 

85.  The  acknowledgment  in  a  written 
contract  sued  on  that  personal  property  to 
be  given  as  the  consideration  for  real  prop- 
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erty  to  be  oonveyed,  bad  been  received,  does 
not  preclude  an  inquiry  into  the  fact  of 
delivery  of  the  personalty  so  as  to  render 
an  answer  accompanying  a  motion  to  open 
a  default  judgment  entered  therein  and 
denying  delivery,  frivolous.  Smalley  t. 
Luell,  —  &  D.  — ,  128  N.  W.  141.        ^ 


r.  Amendment. 


1.  In  Oeneral. 


Waiver  of  objection  to  amendment,  see  su- 
pra, 48. 

Waiver  by  pleading  over  after  demurrer, 
see  infra,  337,  338. 

Amendment  to  conform  to  proof  after  grant 
of  new  trial  for  variance,  see  Action 
or  Suit,  30. 

Right  to  amend  bill  on  motion  to  dismiss 
for  lack  of  parties,  see  Action  or  Suit, 
150. 

Sufficiency  of  objection  as  to,  see  Appeal 
and  Error,  349. 

First  raising  objection  to,  on  appeal,  sea 
Appeal  and  Error,  761. 

Reversible  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  2,  c. 

Right  to  continuance  on  allowing  amend- 
ment, see  Continuance,  4,  5,  IS. 

Amendment  on  appeal  from  justice's  judg- 
ment, see  Justice  of  the  Peace,  58. 

Motion  to  have  case  go  over  term  because 
of  amendment,  see  Trial,  46. 

Necessity  for  new  notice  of  trial  or  note 
of  issue  after  amendment,  see  Trial,  46. 

See  also  supra,  66;  infra,  137,  304. 

86.  The  court  cannot  amend  the  plead- 
ings by  findings  of  fact  or  conclusions  of 
law.  Satterlund  v.  Beal,  12  N.  D.  122, 
05  N.  W.  618. 

87.  Greater  liberality  will  be  exercised 
in  allowing  a  defendant  to  amend  bis  an- 
swer, than  in  permitting  a  plaintiff  to 
amend  his  complaint.  Murphy  v.  Plankin- 
ton  Bank,  18  S.  D.  317,  100  N.  W.  614. 

88.  The  code  provision  for  the  amend- 
ment of  pleadings  is  given  a  liberal  con- 
struction to  prevent  a  failure  of  justice 
and  the  dismissal  of  actions  on  the  ground 
of  variance  between  the  allegations  and  the 
evidence.  Wolfinper  v.  Thomas,  22  S.  D. 
57,  133  Am.  St.  Rep.  900,  115  N.  W.  100. 

89.  The  sufficiency  of  an  amended  answer 
as  a  pleading  is  not  properly  before  the 
court  on  a  motion  for  leave  to  file  such 
amended  answer.  De  Pue  v.  Mcintosh,  — 
8.  D.  — ,  127  N.  W.  532. 

90.  The  mere  granting  of  leave  to  amend 
a  pleading  does  not  amend  it,  and  unless 
the  leave  is  acted  upon  and  the  pleading 
redrawn,  including  the  desired  change,  the 
amendment  is  deemed  abandoned.  Satter- 
lund v.  Beal,  12  N.  D.  122,  95  N.  W.  518. 

01.  The  mode  of  amending  pleadings  rec- 
ognized by  the  practice  of  this  state  is  by 
rewriting  the  pleading,  leaving  out  such 
allegations,  and  inserting  such  other  allega? 
tions,  as  may  be  desired,  so  that  all  parts 


of  the  pleading  shall  be  in  one  instrument, 
complete  in  itSelf.  Satterlund  v.  Beal,  12  N. 
D.  122,  95  N.  W.  618. 

92.  in  cases  tried  to  the  court  without  a 
jury,  under  N.  D.  Rev.  Codes  1899,  §  5630, 
the  trial  court  is  not  relieved  of  the  duty  of 
deciding,  at  the  time  the  request  is  made, 
whether  a  desired  amendment  to  the  plead- 
ings shall  or  shall  not  be  allowed.  &itter- 
lund  V.  Beal,  12  N.  D.  122,  96  N.  W.  518. 

93.  As  a  defendant  has  the  leg^l  right, 
under  S.  D.  Code  fiv.  Proc.  §  149,  to  amend 
his  answer  as  of  course  within  twenty  days 
after  it  is  served,  he  did  not  waive  his 
legal  right  to  serve  an  amended  answer  by 
motion  to  court  for  leave  to  so  file,  made 
within  such  twenty  days.  DePue  v.  Mc- 
intosh, —  8.  D.  — ,  127  N.  W.  632. 

94.  While  trial  courts  should  be  liberal 
in  permitting  amendments  so  that  justice 
may  be  done,  such  rule  in  granting  amend- 
ments changes  to  the  disadvantage  of  the 
applicant  on  each  new  amendment  being  al- 
lowed. Scott  V.  Northwestern  Port  Huroa 
Co.  17  N.  D.  91,  116  N.  W.  192. 

2.  Discretion  in  AlUnoing. 

Review  of,  see  Appeal  and  Error,  615-624. 
In  justice's  court,  see  Justice  of  the  Peace, 

10. 
See  also  infra,  101,  110,  119. 

95.  The  allowance  of  amendments  is  larve- 
ly  in  the  discretion  of  the  trial  court.  Ed- 
wards ▼.  Chicago,  M.  &  St  P.  R.  Co.  21  8. 
D.  604,  110  N.  W.  832. 

90.  Trial  courts  are  vested  with  a  broad 
discretion  in  the  matter  of  permitting  or 
refusing  amendments  to  pleadings,  especial- 
ly where  the  proposed  amendments,  if  grant- 
ed, will  necessitate  a  continuance  of  the 
case  over  the  term.  Paulsen  v.  Modem 
Woodmen,  —  N.  D.  — ,  130  N.  W.  231. 

97.  When  justice  requires  an  amendment 
of  the  pleadings  in  order  to  fully  present 
the  issues,  the  court  should  exercise  its  dis- 
cretion liberally  in  granting  such  amend- 
ment. Murphy  v.  Plankinton  Bank,  18  S. 
D.  317,  100  N.  W.  614. 

98.  The  discretion  of  the  trial  court 
should  be  exercised  liberally  in  favor  of 
granting  amendments  to  pleadings,  in  order 
that  the  case  may  be  fully  tried  upon  its 
merits.  Hardman  v.  Kelley,  10  S.  D.  608, 
104  N.  W.  272. 

99.  A  trial  amendment  of  a  pleading 
which  merely  corrects  a  defect  in  an  existing 
allegation,  the  purpose  of  which  is  appar- 
ent and  the  effect  of  which  has  been  per- 
mitted to  go  unchallenged  up  to  the  time 
the  motion  to  amend  is  made — is  not  an 
abuse  of  discretion.  Great  Northern  R.  Co. 
V.  Herron,  68  C.  C.  A.  699,  136  Fed.  49. 

100.  A  trial  court  did  not  abuse  its  dis- 
cretion in  refusing  to  allow  an  amendment 
of  the  complaint  at  the  trial  where  it  ap- 
peared that  the  complaint  had  alread) 
been  twice  amended.  Scott  v.  Northwestern 
Port  Huron  Co.  17  N.  D.  91,  115  N.  W.  192. 
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3.  Change  of,  or  Addition  of  New  Cause  of 
Action. 

Time  of  permitting  amendment,  see  infra, 

128-130. 
In  justice's  court,  see  Justice  of  the  Peace, 

20. 

101.  It  is  within  the  discretion  of  the 
trial  court  to  permit  the  amendment  of  a 
complaint  prior  to  the  trial  although  it 
changes  the  cause  of  action;  where  the  de- 
fendant is  not  injured  or  prejudiced  there- 
by. DriskiU  v.  Rebbe,  22  S.  D.  242,  117  N. 
\V.  135. 

102.  An  amendment  to  a  complaint  in 
an  action  for  personal  injuries,  which  mere- 
ly points  out  more  specifically  the  negli- 
gence complained  of,  is  not  objectionable  as 
adding  a  new  cause  of  action  or  changing 
the  nature  of  the  original  action,  though  the 
original  complaint  does  not  specify  the  par- 
ticular negligence  set  out  in  the  amend- 
ment. Edwards  v.  Chicago,  M.  &  St.  P.  R. 
Co.  21  S.  D.  504,  110  N.  W.  832. 

103.  Plaintiff  at  trial  asked  leave  to 
amend  his  complaint  by  setting  up  a  cause 
of  action  accruing  to  M.,  and  alleging  an 
assignment  thereof  to  him  prior  to  the  com- 
mencement of  the  action.  This  amendment 
was  properly  refused  as  it  would  entirely 
change  the  cause  of  action.  Woodward  v. 
Xorthern  P.  R.  Co.  16  N.  D.  38,  111  N.  W. 
627. 

104.  Plaintiff  at  the  trial  asked  leave  to 
amend  his  complaint  by  setting  up  a  cause 
of  action  accruing  to  M.,  and  alleging  an 
assignment  thereof  to  him  prior  to  the  com- 
mencement of  the  action.  Held,  such  pro- 
posed amendment  being  inconsistent  with 
the  proof  already  introduced  by  the  plaintiff 
which  showed  that  the  assignment  was  not 
made  until  after  the  action  was  commenced, 
was  properly  refused.  Woodward  v.  North- 
ern P.  R.  Co.  16  N.  D.  38,  111  N.  W.  627. 

105.  A  complaint  by  a  vendee  of  land 
may  be  amended  at  the  trial  so  as  to  change 
bis  action  to  rescind  the  contract  of  sale  on 
the  ground  of  fraudulent  representations  on 
the  part  of  the  vendor  to  an  action  to  re- 
scind on  the  ground  of  mutual  mistake  of 
the  parties.  Wolfinger  v.  Thomas,  22  S.  D. 
67,  133  Am.  St.  Rep.  900,  116  N.  W.  100. 

106.  In  an  action  to  recover  the  amount 
of  notes  given  in  payment  of  a  threshing 
outfit,  the  trial  court  did  not  err  in  allow- 
ing an  amendment  of  the  complaint  making 
a  new  issue  in  charging  that  the  sale  was 
procured  by  fraud  in  representing  that  the 
machine  was  nominally  only  second-hand, 
where  no  counter  motion  for  a  continuance, 
or  afRdavit,  was  filed  as  provided  by  S.  D. 
Kev.  Code  Civ.  Proc.  8  150.  Rectenbaugh  t. 
Northwestern  Port  Huron  Co.  22  S.  D.  410, 
118  N.  W.  697. 

107.  Where  in  an  action  against  a  com- 
mon carrier  for  damages  to  stock  from  fail- 
ure to  feed  and  water,  plaintiff  offered  to 
amend  his  complaint  to  show  that  defend- 
ant did  not  provide  facilities  for  watering 
stock,  it  waa  error  to  refuse  to  allow  the 
amendment,     although     the     cattle     were 


shipped  under  a  special  contract  which  pro- 
vided that  the  shipper  was  to  water  them 
himself.  Welch  v.  Northern  P.  R.  Co.  14 
N.  D.  19,  103  N.  W.  396. 

108.  In  an  action  to  restrain  the  defend- 
ants from  diverting  the  waters  of  a  creek 
to  the  injury  of  plaintiffs  the  trial  court 
did  not  err  in  allowing,  five  months  before 
the  trial,  the  amendment  of  the  complaint 
which  asserted  that  the  defendant  was  only 
entitled  to  the  irrigation  of  15  acres,  so 
that  it  alleged  that  they  were  the  owners  of 
a  certain  water  right  and  entitled  to  the 
amount  of  water  designated  in  the  notices 
of  location  therein.  DriskiU  t.  Rebbe,  22 
S.  D.  242,  117  N.  W.  135. 

4.  Addition  of  New  Defenses. 

Reversible  error  as  to,  see  Appeal  and  Er- 
ror, 893. 
See  also  infra,  133, 136;  Bills  and  Notes,  43. 

109.  It  was  proper  to  deny  an  amendment 
of  an  answer  of  set-off  so  that  it  added  ac- 
tionable fraud  as  defense.  Haag  v.  Burns, 
22  S.  D.  51,  115  N.  W..104. 

110.  An  answer  is  amendable,  subject  to 
the  discretion  of  the  court,  alleging  a  re- 
lease of  the  debt  sued  on  by  virtue  of  bank- 
ruptcy proceedings  begun  after  the  action 
was  commenced.  Erickson  v.  Elliott,  17  N. 
D.  389,  117  N.  W.  361. 

111.  Matter  which  existed  at  the  time  the 
original  plea  was  filed,  but  which  was 
omitted  by  ignorance  or  mistake,  is  a  prop- 
er subject  for  amendment.  Murphy  v. 
Plankinton  Bank,  18  S.  D.  317,  100  N.  W. 
614. 

112.  The  court  will  relieve  a  defendant 
from  bis  inadvertence,  mistake,  or  excusable 
neglect  in  omitting  to  present  all  the  de- 
fenses which  he  may  have  to  an  action  at 
the  time  he  files  his  answer,  upon  such 
terms  as  it  may  deem  just,  by  allowing  him 
to  amend  his  pleadings,  when  justice  re- 
quires such  amendment.  Murphy  v.  Plank- 
inton Bank,  18  S.  D.  317,  100  N.  W.  614. 

113.  If  it  appears  to  the  court  that  any 
defense,  offered  for  the  first  time  in  an 
amended  pleading,  if  allowed,  would  tend 
to  work  an  injustice  as  between  the  parties, 
the  court  i*  its  discretion  should  refuse  the 
same.  O'Neill  v.  Jones,  —  S.  D.  — ,  123  N, 
W.  495. 

114.  If  any  legal  defense  be  offered  by 
way  of  amendment  to  a  pleading,  if  it 
shall  appear  to  the  court  that  the  allow- 
ance thereof  will  be  in  furtherance  of  jus- 
tice, the  court,  upon  proper  showing  excus- 
ing neglect  or  delay,  should  allow  such  de- 
fense to  be  interposed  by  way  of  amend- 
ment. O'Neill  v.  Jones,  —  S.  D.  — ,  123  N. 
W.  495. 

115.  It  would  not  be  in  furtherance  of 
justice  to  allow  a  defendant  to  interpose 
an  answer  containing  a  plea  in  bar  and  a 
plea  in  abatement  to  an  amended  complaint, 
after  a  new  trial  is  granted,  the  first  trial 
being  on  pleadings  in  which  the  answer  con- 
tained only  a  plea  in  bar  with  no  suggestion 
of  matter  in  abatement  and  the  complaint 
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in  no  manner  anggesting  any  facta  whicb 
might  abate  plaintiS'a  action.  Drake  v. 
Great  Northern  R.  Co.  — S.  D.  — ,  123  N. 

W.  82. 

116.  An  amendment  may  charge  substan- 
tially the  claim  or  defense,  when  a  pleading 
is  amended  prior  to  the  trial,  notwithstand- 
ing S.  D.  Rev.  Code  Civ.  Proc.  §  150,  which 
provides  for  amendment  to  conform  plead- 
ings to  the  facts  proved,  or  to  facts  iu  sup- 
port of  which  proof  is  offered,  when  the 
amendment  does  not  change  substantially 
the  claim  or  defense,  as  this  limitation  an 
pliea  only  when  the  amendment  is  made 
on  or  after  the  trial.  Murphy  v.  Plankin- 
ton  Bank,  18  S.  D.  317,  100  N.  W.  614. 
Modified  on  rehearing  in  20  S.  D.  178,  105 
N.  W.  245. 

117.  An  alleged  enstom  of  attorneys  to 
admit  service  of  pleadings  after  time,  when 
it  involved  no  delay  in  getting  on  the  calen- 
dar, will  not  impart  merit  to  a  proposed 
amendment  setting  up  a  technical  statutory 
defense,  which  defense  might  have  been 
known  earlier,  and  for  failure  to  make 
which  earlier  no  excuse  or  reason  is  shown, 
though  in  fact  no  delay  can  result  if  the 
amendment  is  allowed.  O'Neill  v.  Jones,  — 
S.  D.  — ,  123  N.  W.  495. 

118.  In  an  action  for  the  contract  price 
for  drilling  a  flowing  artesian  well,  the 
court  erroneously  refused  to  allow  defend- 
ant to  amend  hia  answer,  showing  the  cir- 
cumstances under  which  the  contract  was 
made,  which  vrould  explain  the  understand- 
ing of  the  parties  of  the  term  "flowing 
well,"  defendant  being  deprived  of  the  op- 
portunity of  showing  that  the  well  was  for 
the  purpose  of  furnishing  sufficient  water 
for  a  large  stock  ranch  and  contract  made 
on  the  representation  that  well  would  fur- 
nish water,  and  defendant  being  further 
deprived  thereby  of  the  privilege  of  show- 
ing that  he  subsequently  caused  a  well 
to  be  drilled  upon  the  same  premises  which 
did  afford  a  sufficient  supply  of  water  for 
his  stock,  thereby  showing  that  plain- 
tiff had  he  drilled  the  well  to  the  proper 
depth  could  have  furnished  ample  water  for 
the   purpose   desired.   DePue   v.   Mcintosh, 

—  S.  D.  — ,  127  N.  W.  532. 

119.  It  would  have  been  a  clear  abuse  of 
discretion  to  allow  a  defendant  to  inter- 
pose a  plea  in  abatement  that  plaintiffs  had 
not  complied  with  the  provisions  of  S.  D. 
Civ.  Code,  §  1762,  requiring  the  filing  and 
publishing  of  the  name  of  the  individual  co- 
partners, where  after  issue  joined  on  plead- 
ings not  raising  such  issue  the  parties  had 
gone  to  trial,  and  where  the  matters  plead- 
ed in  abatement  are  matters  concerning 
which  there  was  record  evidence  as  acces- 
sible to  the  defendant  at  the  time  of  the 
original  answer  as  at  the  time  of  the  amend- 
ed answer.    Drake  v.  Great  Northern  R.  Co. 

—  S.  D.  — ,  123  N.  W.  82. 

120.  Where  the  answer  in  an  action  for 
the  conversion  of  wheat  by  a  purchaser, 
was  a  general  denial,  it  was  not  error  for 
the  court  to  refuse  to  allow  the  defendant 


to  amend  the  answer  at  the  close  of  the  evi- 
dence, to  ahow  a  waiver  of  the  plaintifiTK 
thresher's  lien  which  he  claimed  upon  the 
wheat,  where  there  was  no  intimation  that 
the  defendant  at  the  time  of  the  purchasing 
of  the  wheat  relied  upon  auch  waiver.  Hahii 
V.  Sleepy  Eye  Mill.  Co.  21  8.  D.  324,  112  N. 
W.  843. 

121.  Where  in  an  action  to  recover  on  a 
beneficiary  certificate  the  sole  issue  was 
whether  the  insured  committed  suicide, 
which  under  the  terms  of  the  insurance  con- 
tract, exonerated  the  insurance  company 
from  liability,  and  after  the  case  was  called 
for  trial,  the  defendant  asked  leave  to 
amend  its  answer  by  alleging  an  additional 
and  new  defense  predicated  upon  alleged 
fraud  and  breach  of  warranty  on  the  part 
of  the  insured  in  effecting  the  insurance,  it 
was  not  an  abuse  of  discretion  for  the  trial 
court  to  deny  the  motion  where  no  reason 
was  shown  for  not  having  made  the  defense 
in  the  original  answer,  or  for  the  delay. 
Paulsen  v.  Modem  Woodmen,  —  N.  D.  — . 
130   N.   W.   231. 

122.  In  an  action  for  goods  sold,  in  which 
the  complaint  alleged  that  the  order  was 
subject  to  the  approval  of  the  seller,  the 
court  did  not  abuse  its  discretion  in  allow- 
ing defendant  to  amend  its  answer,  which 
set  up  fraud  and  pleaded  a  general  denial, 
so  as  to  show  that  the  order  was  cancelled 
before  notice  of  acceptance  of  the  order  by 
plaintiff  was  received  by  defendant,  as  no 
new  issues  were  raised  thereby.  A.  A.  Coop- 
er Wagon  &  Buggy  Co.  v.  Stedronaky  Broa. 
Co.  —  8.  D.  — ,  123  N.  W.  846. 

123.  No  material  fact  which  has  occurred 
since  the  filing  of  the  original  plea  can  be 
introduced  in  an  amended  plea,  and  the 
party  can  avail  himself  of  such  fact  only  by 
filing  a  supplemental  pica.  Murphy  v. 
Plankinton  Bank,  18  S.  D.  317,  100  N.  W. 
614. 

124.  An  answer  in  which  it  is  sought  to 
plead  facts  occurring  prior  to  the  filing  of 
the  original  pleading  should  be  by  way  ol 
amendment,  and  not  as  supplemental  there- 
to, although  the  facts  may  not  linve  l:een 
known  at  the  time  to  the  party  filing  the 
original  pleading,  when  it  is  sought  to  sub 
stitute  a  new  pleading  for  the  former  one. 
notwithstanding  S.  D.  Rev.  Code  Civ.  Proc. 
S  154,  provides  for  the  pleading  of  facts  of 
which  the  party  was  ignorant  when  the  for- 
mer pleading  was  made,  by  supplemental 
pleading,  as  the  supplemental  pleading 
there  referred  to  is  in  the  nature  of  an 
amendment  rather  than  a  supplemental 
pleading  as  that  term  is  generally  under- 
stood. Murphy  v.  Plankinton  Bank,  18  S. 
D.  317,  100  N.  W.  614. 

Imposing    term*. 

125.  An  amendment  by  inserting  an  ad- 
ditional defense  to  an  action,  should  be  al- 
lowed upon  such  terms  as  the  court  may 
deem  just  to  the  adverse  party,  where  ap- 
plication is  made  a  reasonable  time  before 
trial.  Hardman  v.  Kelley,  19  S.  D.  608, 104 
N.  W.  272. 
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8.  Time;  Lache*. 

Of  eomplaint. 

See  also  infra,  263. 

126.  If  an  amendment  of  a  complaint 
could  have  been  allowed  before  the  trial, 
the  same  amendment  may  be  permitted  by 
the  trial  court  after  a  new  trial  was  granted 
by  the  supreme  court.  Steere  v.  Gingery, 
—  S.  D.  — ,  123  N.  W.  863. 

127.  In  considering  the  granting  or  re- 
fusing of  an  amendment  to  the  complaint 
after  the  cause  has  been  set  for  trial,  the 
test  is,  not  whether  the  cause  of  action  is 
charged  in  a  technical  sense,  but  whether 
the  amendment  should  be  allowed  in  fur- 
therance of  justice.  Kerr  t.  Grand  Forks, 
15  N.  D.  294,  107  N.  W.  107. 

128.  An  amendment  of  a  complaint  after 
the  cause  has  been  set  for  trial  may  be  per- 
mitted, although  the  cause  of  action  be  tech- 
nically changed  in  reference  to  the  plaintiff'!; 
claim.  Kerr  v.  Grand  Forks,  15  N.  D.  294, 
107  N.  W.  197. 

[Cited  in  note  in  3  L.R.A.(N.S.)  264, 
(on)  relation  of  new  pleadings  to  stat- 
utes of  limitations.] 

120.  An  amendment  of  a  complaint  after 
notice  and  about  sixty  days  before  the  trial, 
which  does  not  substantially  state  different 
facts,  is  permissible,  although  the  prayer 
of  the  original  complaint  is  one  applicable 
to  claim  and  delivery  proceedings  and  thul 
of  the  amended  complaint  pertains  solely  to 
a  demand  for  damages  for  the  conversion 
of  the  property.  More  v.  Burger,  15  N.  D. 
345,  107  N.  W.  200. 

130.  A  motion  to  amend  the  complaint 
made  after  judgment  was  properly  denied 
where  it  appeared  that  complaint  was 
amended  three  times  during  trial  and  that 
the  new  application  stated  a  new  and  dis- 
tinct cause  of  action.  Conrad  v.  Adier,  13 
X.  D.  199,  100  N.  W.  722. 

Of  ansirer. 

See  also  supra,  125. 

131.  An  amendment  to  an  answer  may  be 
made,  during  or  at  the  close  of  a  trial,  to 
conform  to  the  facts  proven,  unless  the  de- 
fense is  thereby  substantially  changed.  Bar- 
ker V.  More,  18  N.  D.  82,  118  N.  W.  823. 

132.  An  amendment  to  an  answer  to  con- 
form to  the  facts  in  an  action  for  an  ac- 
counting may  be  permitted  by  the  trial 
court,  although  such  amendment  is  not  re- 
quested until  after  the  evidence  has  all  been 
taken.  Barker  v.  More,  18  N.  D.  82,  118  N. 
W.  823. 

133.  It  is  proper  to  deny  an  applicaion 
to  file  an  amended  answer  setting  up  the 
objection  that  plaintiff,  a  co-partnership, 
has  not  filed  the  certificate  of  partnership 
required  by  S.  D.  Rev.  Civ.  Code  1903, 
8  1762,  when  defendant  had  ample  notice 
and  opportunity  to  ascertain  the  facts  from 
the  public  records  before  answering  to  the 
merits  and  since  under  §  1764  the  dis- 
ability to  maintain  an  action  for  failure  to 
file  such  certificate  is  removed  by  allowing 
it  to  be  filed  at  any  time.    Nerger  t.  Equi- 


table Fire  Asso.  20  S.  D.  419,  107  N.  W. 
531. 

134.  Where  on  the  last  day  of  a  trial, 
which  lasted  over  two  weeks,  the  court,  over 
the  plaintiff's  objection,  permitted  the  filing 
of  an  amended  answer,  raising  new  issues, 
bv  charging  fraud,  such  ruling  was  an 
abuse  of  discretion  on  the  part  of  the  lower 
court  where  the  proof  of  fraud  was  very 
meager.  Wood  v.  Pehrsson,  —  N.  D.  — . 
130  N.  W.  1010. 

135.  The  court  erred  in  granting  an  order 
allowing  defendant  to  serve  and  file  an 
amended  answer,  said  order  being  made  in 
February,  1903,  permitting  defendant  to 
pray  for  the  foreclosure  of  a  quitclaim  deed 
as  a  mortgage,  where  an  action,  to  quiet 
title,  was  instituted  in  January,  1898,  and 
defendant  in  its  original  answer  and 
throughout  all  the  litigation  in  the  circuit 
court  and  on  appeal  previous  to  the  amend- 
ment claimed  fee-simple  ownership  under  a 
quitclaim  deed  dated  May  24,  1893,  which 
it  ought  to  have  known  was  intended  to 
operate  as  a  mortgage,  which  was  so  deter- 
mined from  the  undisputed  evidence  ad- 
mitted at  the  trial  without  objection  and 
concurred  in  on  appeal  in  March,  1902. 
when  a  judgment  for  defendant  was  reverseil 
and  a  new  trial  ordered  for  the  sole  reason 
that  the  court  below  failed  to  find  whether 
such  instrument  was  made  with  an  intent  to 
delay  or  defraud  creditors.  Murphy  v. 
Plankinton  Bank,  20  S.  D.  178,  105  N.  W. 
245.  Modifying  on  rehearing  18  S.  D.  317, 
100  N.  W.  614. 

136._  It  is  the  duty  of  the  court  to  grant 
a  motion  for  leave  to  insert  certain  defenses 
in  the  answer,  where  the  motion  is  made 
some  weeks  prior  to  the  commencement  of 
the  next  term  of  court  at  which  a  trial  can 
be  had,  and  the  defense,  if  sustained,  will 
entitle  the  defendant  to  a  judgment  in  his 
favor,  and  one  of  them  will  be  barred  by  a 
judgment  in  the  action,  although  such  de- 
fenses were  stricken  from  the  answer,  be- 
cause not  conforming  with  the  court's  pre- 
vious order  allowing  an  amendment.  Hard- 
man  v.  Kelley,  19  S.  D.  608,  104  N.  W.  272. 

8.  Supplemental  Pleading. 

Review  of  discretion  as  to,  see  Appeal  and 

Error,  625. 
See  also  supra,  123,  124. 

137.  A  deed  from  a  paramount  source  to 
defendant  made  after  commencement  of  an 
action  for  the  possession  of  land  may  be 
pleaded  by  supplementary  answer,  or  leave 
may  be  given  to  amend  the  answer  by  sup- 
plemental allegations.  Gibson  v.  Pekareic, 
—  S.  D.  — ,  126  N.  W.  597. 

138.  Where  the  facts  proposed  to  be  set 
out  in  a  supplemental  answer  could  have 
been  interposed  as  a  defense  to  the  action, 
and  as  a  coiuterclaim  therein,  the  trial 
court  did  not  abuse  its  discretion  in  denying 
an  application  for  leave  to  file  such  answer. 
Ernster  v.  Christianson,  —  S.  D.  — ,  123  N. 
W.  711. 
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t.  DilmtMal;  Witkdratcal. 

IMsmissal   of   action,   see  Action   or   Suit, 

IX. 
Necessity  for  findings  on  allegations  which 

have  been  withdrawn,  see  Trial,  469. 

139.  A  motion  to  dismiss  an  action  on 
the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  is  irregular.  Thomas  v.  Issen- 
huth,  18  S.  D.  303,  100  N.  W.  436. 

140.  Where  a  summons  is  served  accom- 
panied by  a  complaint,  the  defendant  is  re- 
quired to  look  to  the  complaint  and  not  to 
the  summons  for  the  purpose  of  determining 
the  cause  of  action  against  him,  and  » 
variance  between  the  two  will  not  entitle 
the  defendant  to  a  diBmissal  of  the  com- 
plaint. Bradey  v.  Mueller,  22  8.  D.  534, 
118  N.  W.  1035. 


III.   COMPLAIST. 

a.  Allegation  m  to  Partiet. 

141.  In  an  action  by  a  foreign  corporation 
founded  on  a  contract  or  transaction  made 
or  had  in  this  state,  it  is  not  necessary  to 
allege  in  the  complaint  that  the  corpora- 
tion had  complied  with  the  statutory  re- 
quirements imposed  on  such  corporations 
as  conditions  precedent  to  their  right  to  do 
business  here.State  use  of  Hart-Parr  Co. 
V.  Bobb-Lawrence  Co.  15  N.  D.  55,  106  N. 
W.  406. 

b.  Statement  of  Cause  or  Form  of  Action. 

1.  General   Rules;    Jfature   and   Forms    of 
Action. 

Demurrer  to  complaint,  generally,  see  infra, 
VIII. 

Necessity  for  assignment  of  error  to  raise 
question  of  sufficiency  on  appeal,  see 
Appeal  and   Error,  236. 

Reviewability  of  decision  as  to,  see  Appeal 
and  Error,  5C5-5G7. 

Reversible  error  as  to,  see  Appeal  and  Er- 
ror, 883. 

First  raising  question  as  to  sufficiency  on 
appeal,  see  Appeal  and  Error,  VII.  f, 
5,  e. 

In  attachment  suit,  see  Attachment,  III.  a. 

Objection  to  evidence  on  ground  that  com- 
plaint does  not  state  a  cause  of  action, 
see  Trial,  III.  j. 

142.  A  complaint  which  states  the  sub- 
stantial facts  constituting  a  cause  of  action 
or  from  which  such  facta  can  be  inferred  by 
reasonable  intendment  from  the  matter  set 
out  is  not  demurable,  although  the  allega- 
tions thereof  as  to  form  are  imperfect,  in- 
coriplete,  and  defective.  Weber  v.  Lewis, 
_  ji.  D.  — ,  —  L.R.A.(N.S.)  — ,  126  N.  W. 
10.5. 

143.  The  fact  of  payment,  being  an  af- 
firmative defense,  is  a  matter  to  be  alleged 
in  the  answer,  and  need  not  be  negatived  by 
an  allegation  in  the  complaint.     Robertson 


Lumber  Co.  t.  State  Bank,  14  N.  D.  511, 10a 
N.  W.  719. 

144.  It  is  essential  that  a  complaint  for 
the  recovery  of  money  state  facts  from 
which  can  be  determined  the  amount  the 
pleader  is  entitled  to  recover  if  anything. 
Page  Farmers'  Elevator  Co.  t.  Thompson,  — 
N.  D.  — ,  126  N.  W.  1009. 

2.  Action  on  Contracts  and  Accounts  Oem- 
erally. 

See  also  supra,  54,  144;  infra,  231,  232. 

145.  In  stating  a  cause  of  action  for  the 
breach  of  a  contract,  which  is  ambiguous 
when  applied  to  the  subject  of  ligitation, 
the  pleaaer  should  point  out  in  his  com- 
plaint in  what  particular  he  claims  the  con- 
tract to  be  uncertain,  and  put  some  definite 
construction  on  it  by  averment.  Johnson 
V.  Kindred  State  Bank,  12  N.  D.  336,  96 
N.  W.  588. 

146.  An  objection  to  the  introduction  of 
any  evidence  under  the  complaint  because  it 
fails  to  allege  that  the  plaintiffs  on  their 
part  have  fulfilled  the  terms  of  the  con- 
tract on  which  the  action  is  based,  is  un- 
tenable, where  the  complaint  discloses  such 
a  joint  enterprise  and  interest  in  certain 
personal  property  as  warrants  an  account- 
ing and  appointment  of  a  receiver  pendente 
lite.  Woodford  v.  Kellev,  18  S.  D.  615,  101 
N.  W.  1069. 

147.  A  complaint  which  alleges  that  in  a 
certain  year  tne  defendant  rented  from  the 
plaintiff  the  latter's  threshing  engine,  for 
which  he  was  to  pay  ten  dollars  a  day,  and 
that  he  used  the  engine  for  eighteen  days, 
and  which  also  contains  a  prayer  for  judg- 
ment, states  a  cause  of  action  as  against  an 
objection  to  the  admission  of  testimony 
thereunder.  Child  v.  Jenkins,  —  S.  D.  — . 
125  N.  W.  130. 

148.  A  complaint  which  alleges  that  de- 
fendant requested  plaintiff  to  advance  for 
defendant  $2,500,  and  promised  to  convey 
to  plaintiff  certain  land  with  an  agreement 
that  plaintiff  could  borrow  the  $2,500  there- 
on and  then  convey  the  equity  to  a  third 
party,  and  alleges  the  advancing  of  said 
money  as  requested  and  the  refusal  of  de- 
fendant to  either  convey  the  land  or  repay 
him  the  $2,500  and  asking  judgment  for 
$2,500,  states  a  cause  of  action.  Minder  & 
J.  Land  Co.  v.  Bnistuen,  —  S.  D.  — ,  127 
N.  W.  546. 

Statute   of  fraud*. 

149.  The  pleading  of  a  contract  to  the 
validity  of  which  a  writing  is  indispensable 
will  be  construed  as  a  pleading  of  a  written 
aereement  unless  it  affirmatively  appears 
that  the  contract  was  made  by  parol.  Rog- 
ers V.  Penobscot  Min.  Co.  83  C.  C.  A.  380, 
154  Fed.  600. 

Money  had  and  re«eiTed. 
See  also  supra,  16,  22. 

150.  A  complaint  in  an  action  to  recover 
as  for  money  had  and  received  states  facts 
sufficient  to  constitute  a  cause  of  action, 
where  it  appears  that  the  money  sought  to 
be   recovered  consists   of   an   overpayment 
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through  mistake  of  fact  of  the  purchase 
price  of  goods  purchased  as  a  result  of  a 
deficiency  in  the  shipment,  although  it  ap- 
pears from  such  complaint  that  defendant 
nad  the  right  during  a  certain  season  to 
itupply  such  deficiency,  and  it  is  not  alleged 
that  'such  season  had  terminated  at  tlie 
time  the  suit  was  brought.  Scheer.v.  Clin- 
ton Falls  Nursery  Co.  —  N.  D.  — ,  124 
N.  W.  1115. 

131.  A  complaint  alleged  that  plaintiff  in- 
trusted certain  money  to  defendants,  to  be 
used  by  them  for  the  purpose  of  securing 
bail  for  one  B,  and  also  alleged  that  de- 
fendants were  to  return  the  same  to  plain- 
tiff when  such  bail  was  exonerated,  and 
further  alleged  that  such  bail  was  there- 
after exonerated,  and  defendants  received 
said  money  into  their  possession,  and  con- 
verted the  same  to  their  own  use,  and  re- 
fused to  repay  the  same  to  plaintiff.  Held, 
that  the  cause  of  action  should  be  treated 
as  ex  contractu,  instead  of  ex  delicto,  and 
a  recovery  permitted  upon  the  theory  of 
money  had  and  received  under  an  implied 
promise  to  repay  the  same,  and  more  so 
where  the  answer  set  up  a  contract  as  a  de- 
fense. Logan  V.  Freerks,  14  N.  D.  127, 
103  N.  W.  426.  .  • 
Contract  of  agency. 

152.  A  complaint  by  a  principal  against 
an  agent  on  his  agency  contract  for  dam- 
ages caused  by  neglect  and  false  represen- 
t!»ti"i«  is  pood  notwithstanding  insufficiency 
of  the  complaint  in  alleging  such  false 
representations  where  it  discloses  a  cause 
of  action  for  breach  of  such  agency  con- 
tract. Morris  v.  Bradley  —  N.  D.  — , 
128  N.  W.  118. 

153.  A  complaint  in  an  action  against 
a  mortgagee  as  an  undisclosed  principal 
■which  sets  forth  the  contract  creating  the 
relation  of  principal  and  agent  between 
mortgagor  and  mortgagee  and  authorizing 
mortgagor  to  contract  with  third  parties 
states  facts  sufficient  to  constitute  a  good 
cause  of  action.  F.  A.  Patrick  &  Co.  v. 
Grand  Forks  Mercantile  Co.  13  N.  D.  12, 
99  N.  W.  55. 

Contract  with  broker. 

154.  In  an  action  by  real  estate  brokers 
to  recover  commissions  under  an  express 
oontract  for  finding  a  purchaser  for  defend- 
ant's property,  a  complaint  which  in  ef- 
fect, alleges  an  express  contract  that  plain- 
tiffs should  receive  the  excess  over  $20 
per  acre  at  which  a  sale  should  be  effected 
t>y  defendant  to  prospective  purchasers  in- 
troduced by  them,  but  fails  to  allege  that 
they  introduced  a  prospective  purchaser 
■who  was  willing  to  pay  any  sum  in  excess 
of  $20  per  acre,  and  also  fails  to  allege  that 
-defendant  in  facf  sold  or  had  any  oppor- 
tunity to  sell  said  property  for  an  amount 
in  excess  of  such  price,  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Fulton  V.  Cretian,  17  N.  D.  335,  117  N. 
W.  344. 

Contract  of  ballmenti  with  bank. 
fiee  also  supra,  147. 

Supp.  Dak.  Dig.— 48. 


155.  A  complaint  which  pleads  a  contract 
for  hire  of  a  stallion,  by  which  the  bailee 
agreed  to  return  the  animal  in  as  good 
condition  as  when  received,  or  to  pay  for 
him,  and  alleges  the  death  of  the  stallion 
while  in  the  bailee's  possession,  and  a  re- 
fusal on  the  part  of  the  bailee  to  perform 
the  contract  after  due  demand,  states  a 
cause  of  action,  without  any  allegation  of 
negligence.  Grady  v.  Schweinler,  16  N.  D. 
452,  14  L.R.A.(N.S.)  1089,  125  Am.  St. 
Rep.  674,  113  N.  W.  1031,  15  A.  &  E. 
Ann.  Cas.  161. 

156.  In  an  action  to  recover  money  from 
a  bank,  a  complaint,  alleging  that  defend- 
ant is  a  dul}'  organized  corporation  for  the 
purpose  of  carrying  on  a  general  banking 
business;  that  on  a  day  named  plaintiff  in- 
dorsed over  to  and  deposited  with  defend- 
ant a  certain  draft  of  face  value  of  a  stated 
amount,  and  that  defendant  thereupon 
promised  and  agreed  to  pay  such  amount  to 
plaintiff  or  order  upon  demand ;  that  plain- 
tiff repeatedly  demanded  of  said  defend- 
ant that  it  pay  to  him  the  money  so  de- 
posited with  defendant,  and  that  defend- 
ant refused  to  honor  plaintiff's  checks  and 
still  refuses  to  pay  plaintiff  the  balance 
due  him  and  still  owes  him  the  amount  so 
deposited, — states  a  good  cause  of  action, 
and  is  not  rendered  insufficient  because  it 
is  not  alleged  plaintiff  demanded  payment 
during  banking  hours.  McAndrews  v.  Se- 
curity State  Bank,  —  S.  D.  — ,  127  N.  W. 
536. 

Contract  'with  carrier. 

157.  A  stipulation  requiring  the  giving  of 
notice  of  injuries  to  stock  before  its  re- 
moval from  the  place  of  destination,  is 
not  strictly  a  condition  precedent  to  the 
bringing  of  an  action  for  damages  for  in- 
(bries,  but  is  a  limitation  upon  the  rightof 
recovery.  A  compliance  with  such  stipula- 
tion need  not  be  affirmatively  shown  by 
the  complaint,  but  noncompliance  is  a  mat- 
ter of  defense  to  be  raised  bv  answer.  Hatch 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  15 
N.  D.  490,  107  N.  W.  1087. 
Insurance    contract. 

158.  Although  the  determination  of  the 
amount  of  loss  by  agreement  or  arbitration 
is  a  condition  precedent  to  the  plaintiff's 
right  of  action  on  an  insurance  policy  con- 
taining a  provision  that  the  insurer  should 
be  liable  for  only  the  amount  fixed  by 
agreement  of  the  parties  or  by  appraisers, 
it  is  not  such  a  condition  precedent  as  may 
be  sufficiently  alleged  in  the  general  form 
provided  in  N.  D.  Rev.  Codes  1899,  §  6280. 
Leu  V.  Commercial  Mut.  F.  Ins.  Co.  —  15 
N.  D.  360,  107  N.  W.  59. 

159.  In  an  action  to  recover  on  a  policy 
i.-ontaining  a  stipulation  for  agreement  or 
arbitration  of  loss  the  complaint  is  insuf- 
licient  if  it  does  not  allege  that  the  amount 
of  loss  has  been  determined  by  agreement 
or  appraisement  or  show  that  these  pro- 
visions had  been  waived,  or  otherwise  ren- 
dered inoperative.  Leu  v.  Commercial  Mut. 
F.  Ins.  Co.  15  N.  D.  360.  107  N.  VV.  59. 

160.  Plaintiff  attached  to  his  complaint 
a  copy  of  the  written  lease  upon  which  his 


Digitized  by 


Google 


754 


PLEADING,  III.  b,  2. 


action  was  based,  and  made  it  a  part  of 
the  complaint  by  reference.  This  lease  con- 
tained a  covenant  to  "write  $400  insurance 
upon  buiUling,  and  deduct  from  rent."  Held, 
an  averment  that  defendant  allowed  the  in- 
surance to  lapse  and  cease  is  not  sufficient 
to  show  a  breach  of  the  covenant  to  write 
the  insurance.  Johnson  v.  Kindred  State 
Bank,  12  N.  D.  336,  96  N.  W.  588. 
Contract  for  piiroIia>e  of  liund. 
See  also  supra,  23. 

161.  A  complaint  setting  out  a  contract 
by  copy,  to  the  effect  that  the  defendant 
took  an  option  on  certain  real  estate  for 
$300  until  a  stated  time,  and  that  if  at 
the  end  of  that  time  the  defendant  failed 
to  make  a  deal  that  would  give  plaintiff  a 
profit  of  ^300  over  and  above  the  price 
paid  by  him  the  defendant  should  pay  plain- 
tiff the  sum  of  $300;  that  plaintiff  had 
performed  all  the  conditions  on  his  part; 
that  defendant  had  never  sold  or  disposed  of 
the  land  and  had  failed  and  refused  to  pay 
the  amount  that  was  due  at  the  expiration 
of  the  time  provided  in  the  contract;  that 
demand  was  made  therefor  before  the  com- 
mencement of  the  action;  and  that  plain- 
tiff was  still  the  owner  and  holder  of  the 
contract  and  entitled  to  the  money  due 
thereon,— rflufflciently  states  a  cause  of  ac- 
tion within  the  liberal  construction  pre- 
scribed for  pleadings  in  S.  D.  Rev.  Code  Civ. 
Proc,  sec.  136.  Schriner  v.  Dickinson,  20 
S.  D.  433,  107  N.  W.  536. 

162.  A  complaint,  in  an  action  by  a  ven- 
dee against  a  vendor  to  recover  damages  for 
the  breach  of  an  executory  contract  for  the 
Hale  of  real  property,  is  sufficient,  if  it 
alleges  a  specific  written  agreement  whereby 
the  defendant  promised  to  sell,  and  the 
plaintiff  promised  to  purchase,  certain  de- 
scribed real  property  upon  specified  terms 
alleged  in  the  complaint,  and  that  within  a 
reasonable  time  thereafter  (no  specific  date 
having  been  agreed  upon  for  performance) 
plaintiff  offered  full  performance  of  the 
contract  on  its  part  according  to  it?  terms, 
alleging  readiness,  ability  and  willingness 
to  perform,  and  that  defendant  at  the  time 
of  such  offer  refused,  and  at  all  times  since 
has  refused  to  perform  said  contract  on 
his  part.  Foster  Countv  Implement  Co.  y. 
Smith,  17  N.  D.  178,  115  N.  VV.  663. 

Sale   of  personalty. 

See  also  infra,  228a. 

163.  A  complaint  which  charged  that  de- 
foTidnnt  "falsely,  maliciously"  and  with  in- 
tent to  injure  plaintiff  sold  him  a  mixture 
of  kerosene  and  gasoline  for  kerosene 
charged  an  intentional  injury,  and  not  an 
injury  resulting  from  negliaence.  Morrison 
v.  Lee,  13  N.  D.  591,  102  N.  W.  223. 

164.  A  complaint  in  an  action  by  a  cor- 
poration to  recover  for  the  value  of  goods 
sold  and  delive'-cd  which  allesred  that  the 
plaintiff  was  duly  incorporated,  that  the 
defendant  is  indebted  to  the  plaintiff  in 
a  specified  sum  for  goods  sold  and  delivered, 
that  at  a  certain  designated  place  between 
certain  named  dates  the  plaintiff  sold  and 


delivered  to  the  defendant  at  his  instance 
and  request  certain  goods,  an  accoimt  of 
which  is  attached  and  made  a  part  of  the 
complaint,  wherefore  plaintiff  demands 
judgment  for  a  specific  amount  with  costs, 
states  a  good  cause  of  action.  Rosebud 
Lumber  Co.  v.  Serr,  22  S.  D.  391,  117  N. 
W.  1042. 
Contract   in   restraint   of   trade. 

16o.  In  an  action  for  damages  for  breach 
of  contract,  wherein  defendant  on  sale  of 
a  stock  of  drugs  executed  an  agreement 
not  to  engage  in  the  practice  of  medicine, 
surgery  or  pharmacy  in  the  place  where 
such  stock  was  located,  the  defendant  can- 
not interpose  the  objection  that  the  agree- 
ment sued  on  being  entirely  separate  and 
distinct  from  the  sale  of  goods  required 
a  separate  consideration,  where  the  defend- 
ant has  put  in  a  general  denial,  but  ad- 
mitted the  execution  of  the  agreement,  as 
the  agreement  being  in  writing  it  was  prims 
facie  proof  of  a  valid  consideration,  and 
in  order  to  raise  issue  as  to  consideration 
defendant  should  have  specifically  allied 
want  of  consideration.  Brown  t.  £dsall, 
23  S.  D.  610,  122  N.  W.  658. 
V7ork  and  labor. 
See  also  Trial,  103. 

166.  In  an  action  for  work  and  labor  per- 
formed, an  allegation  in  the  complaint  that 
olaintiff  was  employed  by  defendant  for  a 
stated  number  of  days  at  $3.00  per  day  was 
in  effect  a  claim  that  his  services  were 
worth  that  sum.  Corcoran  v.  Ualloran,  20 
S.  D.  384,  107  N.  W.  210. 

167.  An  allegation  in  a  complaint  in  an 
action  for  work  and  labor  performed,  that 
plaintiff  was  employed  by  the  defendant,  is 
equivalent  to  an  allegation  that  the  work 
was  done  at  the  special  instance  and  request 
of  the  defendant.  Corcoran  v.  Halloran. 
20  S.  D.  384,  107  N.  W.  210. 

168.  Where,  in  an  action  for  breach  of 
contract  to  thresh  grain,  one  relies  upon 
special  circumstances  attending  the  execu- 
tion of  the  contract  to  show  that  other 
than  the  ordinary  liability  was  contem- 
olated,  it  is  necessary  to  allege  and  prove 
them;  otherwise  the  contract  will  le  con- 
sidered as  having  been  made  with  reference 
to  only  such  liabilities  as  would  ordinarily 
follow  its  breach.  Hayes  v.  Coolev,  13  N'. 
D.  204,  100  N.  W.  250. 

169.  A  complaint  alleging  that  defend- 
ant was  indebted  to  plaintiff,  that  plaintiff 
was  on  a  day  named  employed  by  defend- 
ant to  work  in  defendant's  mine  and  so 
continued  to  work  for  245  days  at  $3  per 
day  being  in  the  aggregate  the  sum  of  $735 
on  which  $100  had  been  paid  and  that 
there  was  due  and  owing  to  plaintiff  the  sum 
of  $635  states  the  cause  of  action  in  a  plain 
and  concise  manner  within  the  requirements 
of  S.  D.  Rev.  Code  Civ.  Proc.  1903,  §  119, 
and  is  sufficient  as  against  objections  that 
it  fails  to  state  that  the  labor  was  at  plain- 
tiff's request,  that  there  was  any  express  or 
implied  promise  to  pay,  that  defendant  wa» 
owner  of  the  mine,  that  any  contract  w." 
created,   that  the  services   were  worth  $J 
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per  day  or  that  the  defendant  agreed  to  pay 
that  sum  therefor.  Corcoran  v.  Ualloran, 
20  S.  D.  384,  107  N.  W.  210. 

170.  Where  a  complaint  alleged  that  the 
plaintiff  and  the  defendant  had  been  part-' 
ners,  and  that  they  were  employed  to  sink 
a  well  for  one  T.  under  a  contract  whereby 
if  the  well  did  not  furnish  a  certain  flow 
of  water  they  would  sink  another,  and  that 
such  well  was  sunk  and  T.  gave  hU  note 
for  $350  to  pay  therefor,  and  that  soon 
afterward  the  partnership  was  disolved  and 
this  note  turned  over  to  the  plaintiff  and 
the  defendant  agreed  to  release  plaintiff 
from  all  obligations  arising  under  the  part- 
nership agreement,  and  to  perform  all  acts 
and  ooligations  to  be  performed  by  such 
partnership,  particularly  that  as  to  l.'s 
well,  and  the  plaintiff  relied  upon  such 
agreement  in  taking  the  notes;  and  that 
such  well  drilled  for  T.  never  furnished  the 
water  as  agreed  upon,  and  the  defendant 
has  wholly  failed  to  dig  another  well,  and 
has  made  no  effort  to  carry  out  his  part  of 
the  agreement,  and  that  by  reason  of  such 
failure  T.  refuses  to  pay  the  notes,  such 
complaint  is  insufficient  as  against  a  general 
demurrer  since  it  does  not  allege  that  the 
defendants  were  ever  notified  to  dig  an- 
other well,  or  advised  that  the  well  was  de- 
fective. Valentine  v.  Gilborne,  —  S.  D.  — , 
130  N.  W.  1018. 
Implied  oontraois. 

171.  Under  the  code  system  of  pleading, 
in  actions  to  recover  on  implied  contracts, 
it  i»  neitlier  necessary  nor  pioper  to  allege 
a  promise  to  pay  on  defendant's  part.  Weber 
V.  Lewis,  —  N.  D.  — ,  —  L.R.A.(N.S.)  — , 
126  N.  W.  105. 

172.  A  complaint  which  is  sufficient  under 
the  common  counts  at  common  law  is  good 
as  against  general  demurrer  under  the  code 
system  of  pleading.  Weber  v.  Lewis,  —  N. 
D.  — ,  —  L.R.A.(K.8.)  — ,  126  N.  W.  105. 
Ratification. 

173.  A  party  who  would  rely  for  his  cause 
of  action  upon  the  ratification  of  an  un- 
authorized contract  must  fully  plead  and 
set  out  in  his  complaint  all  the  facts  neces- 
sary to  constitute  such  ratification,  in  order 
that  defendant  may  properly  answer  there- 
to. Purkev  v.  Harding,  23  S.  D.  632,  123 
N.  W.  69. 

3.  Contract  of  Marriage. 

174.  A  complaint  which  alleges  that  about 
the  Ist  day  of  September  1903,  the  plain- 
tiff was  unmarried  and  entered  into  a  con- 
tract of  marriage  with  the  defendant,  that 
the  defendant  at  various  times  since  and 
particularly  on  or  about  August  Ist,  1907, 
renewed  said  promise  and  agreement  of 
marriage  and  also  one  year  later,  and  that 
the  plaintiff  relying  upon  such  promise 
has  always  remained  unmarried,  and  hat 
always  been,  and  is  still,  ready  and  willing 
to  marry  the  defendant,  of  all  of  which 
he  had  due  notice,  that  the  plaintiff  has  at 
various  times  requested  the  defendant  to 
marry  her,  but  that  he  failed  and  still  fails 
and   refuses  to  carry  out  the  contract  of 


marriage,  although  a  reasonable  time  has 
elapsed  since  said  promise  and  before  the 
commencement  of  said  action,  and  that  the 
plaintiff  has  been  damaged  in  body  and 
mind  and  character  in  the  sum  of  $15,000, 
states  facts  sufficient  to  constitute  a  cause 
of  action,  and  is  not  subject  to  objection 
to  the  admission  of  evidence  on  that  ground. 
Poe  V.  Arch,  —  S.  D.  — ,  128  N.  W.  166. 

4.  Bonds. 

Injunction  against  issuance  of,  see  infra, 

249. 
Necessary  parties  in  action  on,  see  Action  or 

Suit,  64. 
On    forfeited    recognizance,    see    Bail    and 

Recognizance,  11-14. 

175.  While  the  statute  requires  contracts 
for  the  construction  of  municipal  works  to 
be  approved  by  the  city  attorney,  it  does 
not  provide  that  they  shall  be  void  if 
such  approval  is  not  indorsed  upon  the 
coutract,  so  that  a  complaint  upon  a  bond 
given  to  secure  the  pertormance  of  a  con- 
tract to  build  a  sewer,  which  did  not  allege 
that  the  contract  was  so  approved  was  suf- 
ficient, where  it  was  amended  to  conform  to 
the  proof  of  such  approval  by  the  city  at- 
torney. Milbank  v.  Western  Surety  Ca 
21  S.  D.  261,  111  N.  W.  561. 

5.  School   Distriat   Ordera. 

176.  A  complaint  in  an  action  brought  to 
recover  on  a  school  district  order  for  a 
certain  sum  of  money,  which  alleges  that 
payment  thereof  has  been  recused,  is  not 
demurrable  for  failure  to  allege  that  the 
order  was  presented  for  payment.  Rochford 
V.  School  Dist.  No.  11,  17  S.  D.  542,  97  N. 
W.  747. 

6.  Injury  by  Cattle  Running  at  Large. 

177.  A  county  not  being  named  or  brought 
within  the  spirit  of  the  act  providing  for 
the  construction  of  fences,  or  exempted  from 
the  provisions  and  effects  of  S.  D.  Civ.  Code, 
chap.  38,  known  as  the  Herd  Law,  it  is 
unnecessary  to  allege  in  a  complaint  in  an 
action  to  recover  for  destruction  of  growing 
crops  by  cattle  running  at  large,  and  to 
prove  at  the  trial  that  the  plaintiff's  lands 
were  enclosed  by  a  lawful  fence.  Moore  v. 
Persson,  21  S.  D.  290,  111  X.  W.  633. 

178.  A  complaint  in  an  action  to  recover 
for  the  destruction  of  growing  crops  by 
cattle  running  at  large,  which  alleged  that 
the  defendant  through  his  agents  and  serv- 
ants, permitted  thb  cattle  to  trespass  upon 
the  plaintiff's  land,  and  that  the  defendant 
was  the  owner  of  such  land,  and  that  the 
plaintiff  took  up  the  cattle  and  kept  them 
and  immediately  notified  the  defendant's 
agents  and  servants  of  such  fact,  the  de- 
fendant being  at  the  time  in  Canada,  and 
made  a  demand  for  the  payment  of  dam- 
ages and  expenses,  was  sufficient.  Moore 
v.  Persson,  21  S.  D.  290,  111  N.  W.  633. 
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7.  Liena. 

179.  The  right  to  show  the  exJBtence  of 
liens  in  an  action  by  a  chattel  mortgagor 
for  damages  because  of  a  sale  by  the  mort- 
gagee without  foreclosure  is  baaed  upon 
equitable  principles,  but  the  rules  of  plead- 
ing in  equity  cases  do  not  apply.  Force 
V.  Peterson  Mach.  Co.  17  N.  D.  220,  118  N. 
W.  84. 

Meohamio'a    Ilea. 

First  raising  objection  on  appeal,  see  Ap- 
peal and  Error,  766. 
See  also  infra,  237,  238. 

180.  A  complaint  setting  forth  all  the 
facts  necessary  to  create  a  lien  states  a 
cause  of  action,  although  it  contains  no 
allegation  that  there  is  anything  due  the 
contractor  from  the  owner.  Robertson  Lum- 
ber Co.  V.  State  Bank,  14  N.  D.  611,  105 
N.  W.  719. 

181.  In  an  action  to  recover  judgment  for 
building  material  sold  defendant  and  to 
subject  a  certain  lot  and  the  improvements 
thereon  to  the  payment  thereof,  in  which 
the  complaint  alleges  that  defendant  pur- 
chased the  premises  and  that  for  the  con- 
venience of  himself  caused  the  property  at 
the  time  of  said  purchase  to  be  deeded 
to  a  third  person,  the  court  would  presume, 
on  objection  to  the  complaint  made  at  the 
trial,  that  as  defendant  purchased  the  prop- 
erty he  paid  the  consideration  therefor, 
and  under  the  provisions  of  S.  D.  Civ.  Code, 
g  303,  providing  that  when  a  transfer  of 
real  property  is  made  to  one  person  and 
the  consideration  therefor  is  paid  by  or  for 
another,  a  trust  is  presumed  to  result  in 
favor  of  the  person  by  or  for  whom  such 
payment  is  made,  became  the  equitable 
owner  thereof.  J.  F.  Anderson  Lumber  Co. 
v.  Spears,  —  S.  D.  — ,  127  N.  W.  643. 

182.  A  complaint,  in  an  action  to  recover 
a  judgment  for  building  material  furnished 
and  to  subject  certain  land  and  improve- 
ments thereon  to  the  payment  thereof, 
which  alleges  that  defendant  paid  for  the 
property  on  which  the  building  was  erect- 
ed and  that  for  his  convenience  he  had  it 
deeded  to  a  third  person,  states  facts  suf- 
ficient to  entitle  plaintiff  to  his  lieu  upon 
the  property  for  the  material  furnished,  as 
against  an  objection  made  at '  the  trial 
that  the  complaint  does  not  show  that  per- 
son making  the  contract  for  the  building 
was  the  owner  thereof.  J.  F.  Anderson 
Lumber  Co.  v.  Spears,  —  S.  D.  — ,  127  N. 
W.  643. 

183.  An  allegation  of  a  complaint  "that 
prior  to  the  filing  of  said  lien  the  plaintiff 
had  notified  defendant  by  registered  letter 
that  it  had  furnished  s^id  materials  to  the 
said  .  .  .  company"  is  not  the  state- 
ment of  a  conclusion,  and  is  sufficient  as  an 
allegation  of  notice.  Robertson  Limiber  Co. 
V.  State  Bank,  14  N.  D.  511,  105  N.  W. 
719. 

Threaber's   lien. 

184.  Where  the  plaintiff  acquired  a  lien 
upon  part  only  of  a  large  quantity  of  grain, 
consisting  of  wheat,  oats  and  barley,   for 


threshing  same,  and  seeks  a  foreclosure  c( 
such  lien  by  action,  the  complaint  must  show 
the  kind  and  quantity  of  grain  upon  which 
the  lien  exists.  Gorthy  t.  Jarvis,  15  N.  IX 
509,  108  N.  W.  39. 

8.  negligence. 

Motion  to  make  more  certain,  see  supra,  12. 
See  also  supra,  47,  163. 

185.  A  complaint  in  an  action  to  recover 
damages  for  negligence  must  state  the  act 
of  negligence  complained  of,  and  the  plain- 
tiff must  recover,  if  at  all,  uifon  the  par- 
ticular act  of  negligence  stated  in  the 
complaint.  Hall  v.  Northern  P.  R.  Co.  16 
N.  D.  60,  111  N.  \V.  609,  14  A.  &  E. 
Ann.  Cas.  960. 

186.  The  court  will  sustain  an  objection, 
not  made  until  the  trial  has  commenced, 
that  the  complaint  in  an  action,  against 
a  city  for  negligent  injuries  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, only  when  the  objection  cannot  be 
cured  by  amendment.  Strait  v.  Eureka,  17 
S.  D.  326,  96  N.  VV.  695. 

187.  A  complaint  is  demurrable,  which 
alleges  plaintiff's  employment  by  defend- 
ant's general  agent  and  not  by  defendant, 
a  duty  on  defendant's  local  agent  to  fur- 
nish teams  for  use  of  employees  such 
as  plaintiff,  a  direction  to  plaintiff  to  go 
and  procure  a  team  of  such  local  agent  and 
that  such  local  agent  furnished  one  that 
was  wild  and  vicious  of  which  plaintiff 
had  no  knowledge,  but  which  does  not  allege 
any  duty  on  defendant,  or  that  the  runaway 
in  which  the  plaintiff  was  injured  was  dne 
to  the  propensities  of  the  team  or  the 
negligence  of  the  driver,  or  that  the  general 
agent  or  the  local  agent  were  vice-principals 
for  defendant  in  the  furnishing  of  the  team. 
Phillips  V.  International  Harvester  Co.  22 
S.  D.  272,  117  N.  W.  146. 

188.  If  a  person  is  injured  while  attend- 
ing church  by  the  fall  of  an  electric  light, 
which  an  electric  company  has  placed  in  the 
church  under  an  agreement  to  keep  it  in 
repair  and  furnish  electricity  and  carbons 
therefor,  a  complaint  alleging  that  the  light 
fell  by  reason  of  such  company's  negligence 
in  falling  to  keep  the  light  in  proper  re- 
pair is  not  open  to  demurrer  on  the  ground 
that  it  fails  to  charge  that  such  company 
was  the  owner  of  the  church  or  of  the  light 
causing  the  injury.  Fish  v.  Kirlin-Grsy 
Electric  Company,  18  S.  D.  122,  112  Am. 
St.  Rep.  782,  99  N.  W.  1092. 

Of  slierlS. 

189.  Since  the  burden  is  on  a  sheriff  to 
justify  his  neglect  to  execute  process,  * 
complaint  against  him  need  not  plead  in 
respect  thereto,  or  offer  proof,  ^irst  In- 
ternational Bank  v,  Lee,  —  N.  D.  — ,  120 
N.  W.  1093. 

190.  A  complaint  alleging  that  a  sheriff 
neglected  to  serve,  execute  and  return  ex- 
ecution and  that  he  "wilfully  and  wrong- 
fully" released  certain  property  attached 
in  the  action,  sufficiently  charges  aetionabk 
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neglect.     First  International  Bank  t.  Lee, 
—  N.  D.  — ,  120  N.  W.  1093. 
Of  railroad. 

191.  A  complaint  in  an  action  to  recover 
damages  for  negligently  killing  certain  stock 
alleged  that  on  .or  about  a  specified  date  the 
defendant,  in  operating  a  train  of  cars, 
negligently,  carelessly,  and  wrongfully 
struck  and  killed  the  same.  Held  that 
such  complaint  states  a  cause  of  action. 
Jones  V.  Great  Northern  R.  Co.  12  N.  D. 
343,  97  N.  W.  535. 

192.  A  complaint  in  an  action  for  per- 
sonal injuries  received  upon  a  railroad  cross- 
ing, alleging  that  the  defendant  negligently 
caused  one  of  its  engines  to  cross  the 'cross- 
ing rapidly,  and  without  sounding  a  bell  or 
whistle,  or  other  warning,  and  failed  to 
keep  a  lookout  while  crossing  the  street, 
by  reason  whereof  plaintiff  was  unaware  of 
its  approach,  is  not  subject  to  a  general 
demurrer,  but  if  the  defendant  wished  to 
have  it  made  more  definite,  it  should  make 
the  objection  specifically,  so  that-  the  de- 
fect can  be  corrected  by  amendment,  and 
not  by  general  objection  to  the  evidence 
sought  to  be  introduced  under  the  same. 
Merrill  v.  Minneapolis  &  St.  L.  R.  C!o.  — • 
S.  D.  — ,  129  N.  W.  468. 

la  respeet  to  condition  of  Itlgli^ray. 

193.  A  complaint  which  alleges  that  de- 
fendant, while  engaged  in  excavating  a 
ditch  (under  contract  with  the  county 
drainage  board),  deposited  large  quantities 
of  dirt  from  the  ditch  in  a  public  highway, 
that  he  carelessly  and  negligently  failed  to 
level  such  deposits,  and  allowed  them  to  re- 
main in  such  condition  as  to  render  the 
highway  unsafe  for  public  travel,  and  that 
plaintiff,  while  attempting  to  drive  along 
such  highway,  and  while  exercising  due 
care,  was  thrown  from  his  wagon  by  rea- 
son of  such  uneven  condition  and  injured, 
states  a  cause  of  action  for  violation  of  a 
duty  not  to  render  the  highway  dangerous, 
and  not  for  breach  of  the  contract  to  cou- 
struct  the  ditch,  so  as  to  prevent  recovery 
of  damages  for  the  injuries  on  the  ground 
that  the  plaintiff,  not  being  a  privy  to  the 
contract,  could  not  recover  for  the  injuries 
if  they  had  arisen  from  a  breach.  Solberg 
V.  Schlosser,  —  N.  D.  — ,  30  L.R.A.(N.S.) 
nil,  127  N.  W.  91. 

194.  A  complaint  in  an  action  against  a 
city  for  personal  injuries  caused  by  defec- 
tive sidewalk  was  sufficient  against  objec- 
tion to  any  evidence  where  it  alleged  that 
by  reason  of  the  defendant's  negligence  and 
the  tripping  and  falling  of  the  plaintiff  he 
was  injured  permanently  and  seriously,  and 
irould  be   incapacitated   from   carrying  on 

tiis  occupation  which  was  that  of  a  laborer 
from  which  he  received  a  certain  sum  per 
year,  and  set  out  the  medical  costs  and  the 
amount  of  his  damage;  since  an  objection 
to  the  introduction  of  evidence  on  the 
ground  that  the  complaint  was  insufficient 
can  not  be  made  to  serve  the  purpose  of  a 
motion  to  require  the  plaintiff  to  make  his 
complaint  more  definite.  Fritz  v.  Water- 
town,  21  S.  D.  280,  111  N.  W.  630. 


196.  A  complaint  in  an  action  against 
a  city  for  injuries  on  a  defective  sidewalk, 
alleging  the  defective  condition  of  the  side- 
walk, that  the  defecte  were  well  known  to 
the  municipal  officers,  and  that  plaintiff 
was  injured  while  passing  along  such  side- 
walk without  fault  or  negligence  on  his 
partj  because  of  the  defective  condition  caus- 
ing damage  of  a  specified  amount  for  which 
he  asks  judgment,  is  sufficient  as  against 
an  objection  on  the  trial  to  the  introduction 
of  any  evidence.  Strait  v.  Eureka,  17  S.  D. 
326,  06  N.  W.  695. 

[Cited  in  note  in  21  L.R.A.(N.S.)  48, 
on  sufficiency  of  allegation  of  facts  in 
regard  to  defect  in  street  or  highway, 
in  damage  suit  against  municipality.] 

9.  Death  Due  to  Intowication, 

196.  In  an  action  by  a  widow  against  a 
retail  liquor  dealer  to  recover  damages  for 
the  loss  of  her  means  of  support  by  the 
death  of  husband,  the  contention  that  the 
complaint  is  insufficient  in  that  it  does  not 
allege  that  the  bond  required  by  statute 
was  approved  and  filed,  is  untenable  where 
it  was  indorsed  on  the  bond  that  it  was 
approved  by  the  board  of  county  commis- 
sioners, the  bond  being  pleaded  by  copy 
attached.  Palmer  v.  Schurz,  22  S.  D.  283, 
117  N.  W.  150. 

197.  In  an  action  by  a  widow  against  k 
retail  liquor  dealer  for  the  loss  of  her 
means  of  support  by  the  death  of  her  hus- 
band, the  failure  of  the  complaint  to  allege 
that  the  defendant  was  notified  not  to  sell 
to  the  husband  of  the  plaintiff  when  in- 
toxicated was  not  material  for  the  reason 
that  the  sale  of  intoxicating  liquors  to  in- 
toxicated persons  is  made  illegal  by  statute. 
Pslmer  v.  Schurz,  22  S.  D.  283,  117  N.  W. 
160. 

198.  In  an  action  by  a  widow  under  the 
Civil  Damage  act,  for  damages  caused  by 
the  loss  of  the  husband's  support  it  is  no 
objection  to  the  complaint  that  it  nowhere 
alleges  that  the  husband  was  under  the 
influence  of  intoxicating  liquqrs  at  the  time 
he  committed  suicide,  since  the  statute  only 
makes  it  necessary  to  prove  that  the  de- 
fendant gave  or  sold  intoxicating  liquor 
to  the  injured  person  on  the  day  or  about 
the  time  the  injuries  were  received.  Palm- 
er V.  Schurz,  22  S.  D.  283,  117  N.  W.  150. 

199.  In  an  action  by  a  widow  on  behalf 
of  herself  and  minor  children  for  damages 
for  the  loss  of  support  caused  by  the  death 
of  her  husband  an  objection  to  the  admis- 
sion of  evidence  in  that  the  complaint  did 
not  state  a  cause  of  action,  in  that  it  did 
not  allege  that  the  defendant  or  his  agents 
sold  the  husband  intoxicating  liquors  on 
or  about  the  time  the  husband  committed 
suicide,  is  untenable  where  the  complaint 
alleges  that  the  defendant  sold  the  dece- 
dent intoxicating  liquors  during  the  week 
prior  to  the  suicide  and  that  the  deceased 
continued  in  a  state  of  intoxication  up  to 
the  time  of  his  death.  Palmer  v.  Schurz, 
22  S.  D.  283,  117  N.  W.  160. 
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10.  Claim  and  Delivery. 

200.  A  complaint  in  claim  and  delivery 
is  insufficient  which  does  not  allege  owner- 
ship of  the  property,  or  a  special  interest 
in,  or  right  to  possesaion  of,  it  at  the  time 
of  the  commencement  of  the  action.  Kier- 
bow  V.  Young,  20  S.  D.  414,  8  L.R.A.(N.S.) 
216,  107  N.  W.  371,  11  A.  &  E.  Ann.  Cas. 
1148. 

201.  A  description  of  property  sought  in 
an  action  of  claim  and  delivery,  as  goods, 
wares,  and  merchandise  to  the  amount  and 
value  of  a  sum  stated,  is  in  insufficient. 
Kierbow  v.  Young,  20  S.  D.  414,  8  L.R.A. 

(N.S.)    216,   107   N.  W.   371,   11  A.  &  E. 
Ann.  Cas.  1148. 

202.  An  allegation  of  the  value  of  the 
mortgagee's  interest  is  sufficient  in  an  ac- 
tion by  him  to  recover  possession  of  the 
mortgaged  goods.  Johnson  v.  Hillenbrand, 
18  S.  D.  446,  101  N.  W.  33. 

203.  The  actual  value  of  the  property 
need  not  be  alleged  in  an  action  by  a  mort- 
gagee to  recover  the  possession  of  goods, 
as  S.  D.  Code  Civ.  Proc.  1903,  §  186. 
subd.  6,  requiring  the  statement  of  the 
value  of  the  property  only  applies  to  affi- 
davits made  in  actions  in  claim  and  de- 
livery, when  the  immediate  possession  is 
sought  to  be  obtained.  Johnson  v.  Hillen- 
brand,  18  S.  D.  440,  101  N.  W.  33. 

204.  A  complaint  in  an  action  by  the 
mortgagee  to  recover  the  possession  of  a 
mortgaged  stock  of  goods,  states  facts  suffi- 
cient to  constitute  a  cause  of  action,  where 
it  shows  that  the  mortgagor  was  to  dispose 
of  the  goods  in  the  usual  course  of  busi- 
ness and  each  month  render  an  account  of 
all  sales  and  turn  over  the  proceeds  thereof, 
and  that  in  case  of  default  the  mortgagee 
could  take  possession  of  said  goods,  and 
that  the  mortgagor  has  failed  and  refused 
to  make  a  statement  of  the  sales  or  to  turn 
over  any  proceeds  thereof  for  the  last  two 
months,  although  it  does  not  show  that  any 
property  was  sold  or  any  money  received. 
Johnson  v.  Hillenbrand,  18  S.  D.  446,  101 
N.  W.  33. 

11.  Conversion. 
See  also  supra,  16,  22. 

205.  A  complaint  in  an  action  for  the 
conversion  of  money  by  the  defendant  which 
fails  to  allege  ownership  or  possession  in 
the  plaintiff  at  the  time  of  the  conversion, 
is  insufficient.  Jones  v.  Winsor,  22  S.  D. 
480,  118  N.  W.  716. 

12.  Matterg  as  to  Real  Property  Oenerally. 

206.  An  allegation  in  a  complaint  that 
the  grantor  in  a  deed  was  in  possession  of 
the  land  conveyed  when  the  deed  was  exe- 
cuted and  delivered,  and  thereafter,  is  suf- 
ficient as  an  allegation  of  the  ownership 
of  the  land  by  the  grantor  when  the  deed 
was  delivered.  Hanson  v.  Svarerud,  18  N. 
D.  550,  122  N.  W.  550. 

207.  A  complaint  in  an  action  to  show 
the  creation  of  a  trust  in  favor  of  plain- 
tiff, is  not  required  by  S.  D.  Kev.  Code.  Civ. 


Proc.  §§  117,  119,  136,  to  stote  the  facts 
relied  upon  to  show  such  trust  any  more 
distinctly  than  is  necessary  in  other  civil 
actions  under  S.  D.  Bev.  Code  Civ.  Proc 
§  117,  119,  136,  requiring  the  complaint 
in  all  civil  actions  to  contain  a  plain  and 
concise  statement  of  the  facts  constitutii^ 
a  cause  of  action,  without  unnecessary  repe- 
tition, and  that  the  all^ations  of  all 
pleadings  shall  be  liberally  construed  with 
a  view  to  substantial  justice  between  the 
parties.  Swenson  v.  Swenson,  17  S.  D.  558, 
97  N.  W.  845. 

208.  A  complaint  in  an  action  for  tres- 
pass, alleging  that  the  defendant  set  a 
fire,  which  spread  to  the  land  of  the  plain- 
tiff, and  destroyed  fencing,  posts,  lumber, 
a  barn,  cyclone  cellar,  hogs  and  a  hog-pen, 
shrubbery,  an  orchard  and  shade  trees,  to- 
gether with  machinery,  and  specifying  the 
value  of  each  and  the  total  value  of  all,  and 
concluding  with  a  paragraph  stating  that 
the  plaintiff  was  the  owner  of  the  propert}' 
therein  stated  and  that  by  reason  of  the 
defendant  setting  such  fire  and  allowing  it 
to  spread  to  the  land  of  the  plaintiff  the 
latter  was 'damaged  in  the  siun  of  $2,000, 
states  a  cause  of  action  for  injury  to  real 
estate  by  trespass.  Chudy  v.  Larkin,  — 
8.  D.  — ,  129  N.  W.  755. 

Eminent    domain    proeeedinga. 

209.  Eminent  domain  proceedings  by  a 
city  are  prosecuted  by  a  civil  action  in  the 
district  court,  the  allegations  of  the  com- 
plaint in  such  action  being  prescribed  by 
N.  D.  Kev.  Codes  1899,  §  5962,  and  such 
complaint  is  sufficient  against  a  general  de- 
murrer, if  it  meets  the  requirements  of 
such  section,  and  it  need  not  allq^  that 
provision  has  been  made  to  pay  the  award, 
either  by  general  taxation,  or  special  as- 
sessment. Lidgerwood  v.  Michaiek,  12  K. 
D.  348,  97  N.  W.  641. 

13.  Quieting  Title;  Clouds. 

Duplicity,  see  supra,  73. 

First  raising  objection  on  appeal,  see  Ap- 
peal and  Error,  764. 

See  also  supra,  6;  infra,  323,  324;  Cloud  on 
Title,  1;  Executor  and  Administrator, 
16;   Taxes,  205. 

210.  In  an  equitable  action  to  cancel  and 
set  aside  a  tax  sale  the  complaint  should 
show  payment  or  tender  of  the  taxes  just- 
ly due,  or  it  will  be  held  not  to  state  a 
cause  of  action.  Douglas  v.  Fargo,  13  N. 
D.  467,  101  N.  W.  919. 

211.  A  statement  in  the  complaint  that 
"said  real  property  was  not  described  i" 
the  assessment  thereof  purported  to  have 
been  made  in  said  year,"  is,  as  a^'ainst  » 
demurrer,  insufficient  to  show  that  the 
property  had  not  been  assessed.  Scott  t 
B.  Mercantile  Co.  v.  Nelson  County,  '* 
N.  0.  407.  104  N.  W.  528. 

212.  Allegations  in  the  complaint,  in  tn 
action  by  an  administrator  to  quiet  title 
to  real  estate,  that  he  has  been  appointed 
administrator  of  the  estate,  that  the  land 
in   question   was   the   property  of  and  in 
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possession  of  the  deceased  at  the  time  of 
hia  death,  that  such  title  has  vested  in 
the  heirs,  and  that  defendant  claims  rights 
adverse  to  such  title  in  the  heirs,  but  that 
defendants  have  no  right,  title  or  interest 
in  said  premises  or  any  part  thereof,  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Berry  v.  Howard,  —  S.  D.  — ,  127 
X.  W.  526. 

213.  In  an  action  to  quiet  title,  plain- 
tiff in  bis  complaint,  which  was  in  the 
short  form,  set  forth  that  he  was  the 
owner  and  had  been  in  the  exclusive  pos- 
session of  the  land  ever  since  a  certain  time, 
and  that  the  defendant  claimed  some  in- 
terest in  the  land  under  a  pretended  mort- 
gage. For  answer  the  defendant  alleged 
that  the  mortgage  was  valid  and  had  been 
properly  foreclosed  and  that  title  thereun- 
der was  in  him,  and  also  attacked  the 
plaintiflTs  title  as  being  claimed  under  a 
void  tax  deed.  Upon  the  trial  the  deed  was 
olTered  in  evidence  and  the  defendant  ob- 
jected, and  set  out  various  claims  of  ir- 
regularity which  made  it  inadmissible. 
Whereupon  the  plaintiff  asked,  and  was 
granted  leave  to  reply,  and  did  so,  allying 
the  regularity  of  the  tax  proceedings  and 
that  the  deed  had  been  on  record  for  more 
than  three  years.  To  this  defendant  ex- 
cepted. The  record  does  not  show  that  he 
made  any  objection  to  the  application  to 
reply.  Held,  that  the  practice  of  the  state 
allowed  the  short  form  of  complaint  in  such 
an  action  and  that  such  form  was  ample  to 
authorize  the  plaintiff  not  only  to  introduce 
his  deed  but  also  to  introduce  proof  of  the 
period  during  which  it  had  been  of  record, 
or  if  the  defendant's  answer  affirmatively 
»ets  forth  the  source  of  the  plaintiff's  title 

.  and  attacks  same,  the  plaintiff  should  be 
allowed  to  reply  thereto,  or  to  introduce 
his  proof  in  rebuttal  without  a  reply,  and 
the  allowance  of  the  reply  worked  no  in- 
jury to  the  defendant.  Sobek  v.  Bidwell, 
—  S.  D.  — ,   124  N.  W.  431. 

214.  An  allegation  in  a  complaint  in  an 
action  to  procure  a  decree  to  the  effect 
that  defendant  holds  title  to  certain  prem- 
ises in  trust  for  plaintiff,  that  plaintiff 
executed  and  delivered  a  warranty  deed  to 
defendant,  for  the  purpose  of  paying  cer- 
tain mortgages  for  the  plaintiff  covering 
the  same  premises,  and  that  the  conveyance 
was  made  merely  in  trust  for  such  purpose 
is  sufficient  to  show  that  the  property  was 
conveyed  and  accepted  in  trust.  Swenson 
V.  Swenson,  17  S.  D.  658,  97  N.  W.  845. 

14.  Cancelation  of  Instruments. 

215.  Where  plaintiff,  in  a  former  action 
recovered  a  judgment  against  defendant, 
under  which  the  sheriff  levied  upon  cer- 
tain property  of  the  defendant,  which  prop- 
erty was  sold,  but  notice  of  the  sale  not 
^ven  pursuant  to  statute,  after  which  the 
defendant  recovered  judgment,  against  the 
sheriff  for  conversion,  which  judgment 
plaintiff  paid,  a  complaint  in  an  action 
to  cancel  the  return  on  the  execution  in 
the  first  action  and  to  linve  plaintiff  placed 


in  the  same  position  that  he  was  before 
the  execution  was  issued,  which  alleged  that 
the  plaintiff  had  been  "compelled  to  pay" 
the  judgment  in  conversion  against  the 
sheriff,  did  not  state,  a  cause  of  action. 
Allen  V.  Peterson,  21  S.  D.  203,  111  N. 
W.  638. 

15.  Mortgages, 
See  also  Mortgage,  143. 

216.  An  allegation  that  plaintiff's  mother 
failed  to  redeem  on  the  foreclosure  of  a 
mortgage  after  the  father,  who  owned  and 
mortgaged  it,  died,  and  that  she  there- 
after came  into  the  ownership  of  it,  but  not 
alleging  any  duty  on  her  to  redeem  or 
means  to  do  so,  does  not  eke  out  a  bare 
allegation  that  she  acted  in  fraud.  Wil- 
liams V.  Nierenberg,  —  N.  D.  — ,  116  N. 
W.  610. 

217.  A  complaint  states  sufficient  facts 
to  constitute  a  cause  of  action,  which  al- 
leges an  agreement  between  the  parties 
whereby  the  defendant  was  to  loan  the 
plaintiff  a  certain  amount  of  money,  which 
the  plaintiff  was  to  pay  to  the  holders  of 
certain  tax  liens  and  mortgasre  liens  exist- 
ing against  the  land,  and  that  to  secure 
the  defendant  for  the  sum  paid,  the  plain- 
tiff agreed  to  convey  property  to  defendant, 
and  the  latter  agreed  to  reconvey  when  the 
loan  should  have  been  repaid,  and  that 
plaintiff  was  to  repay  the  loan  by  deliver- 
ing to  the  defendant  each  year  one  fifth 
of  the  crop  to  be  raised  on  the  land  by  the 
plaintiff,  and  that  the  plaintiff  had  ten- 
dered to  the  defendant  the  balance  of  the 
loan  due  with  the  interest  thereon  but  the 
defendant  refused  to  convey  though  plain- 
tiff had  performed  all  his  part  of  the  agree- 
ment. Krug  v.  Kautz,  21  S.  D.  461,  113 
N.  W.  623. 

218.  A  complaint  in  an  action  by  a  mort- 
gagor against  a  mortgagee  to  compel  the 
latter  to  execute  and  deliver  to  the  former 
a  certificate  of  satisfaction  of  a  certain 
mortgage  which  has  been  paid,  which  is 
demurrable  for  failure  to  allege  payment  or 
tender  of  a  sum  sufficient  to  cover  the  ex- 
pense of  the  acknowledgment  of  the  re- 
lease, as  required  by  S.  D.  Rev.  Civ.  Code, 
§  2061,  will  not  be  regarded  as  good  because 
sufficient  to  require  the  delivery  of  an  un- 
acknowledged certificate  of  satisfaction. 
Mader  v.  Piano  Mfg.  Co.  17  S.  D.  553,  97 
N.  W.  843. 

219.  A  complaint  in  an  action  by  a  mort- 
gagor against  a  mortgagee  to  compel  the 
latter  to  execute  and  deliver  to  the  former 
a  certificate  of  satisfaction  of  a  certain 
mortgage  sufficient  to  be  recorded  and  to 
recover  damages  and  a  penalty  allowed  by 
statute,  is  demurrable  for  failure  to  al- 
lege payment  as  tender  by  the  mortgagor 
of  a  sum  sufficient  to  cover  the  expense  of 
the  acknowledgment  of  the  release  of  mort- 
gage, as  required  by  S.  D.  Rev.  Civ.  Code, 
§  2061,  which  provides  that  when  a  mort- 
gage has  been  satisfied,  the  mortgagee  must, 
upon  demand  of  the  mortgagor,  execute  and 
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delirer  a  certificate  of  satisfaction  upon 
payment  to  him  of  the  expense  of  the  ac- 
knowledgment of  the  release.  Mader  t. 
Piano  Mfg.  Co.  17  8.  D.  563,  97  N.  W. 
843. 

Cliattel   mortcace. 

Action  in  claim  and  delivery  by  mortgagee, 
see  supra,  202-204. 

220.  It  is  not  necessary  to  allege  in  an 
action  to  foreclose  a  chattel  mortgage  that 
no  proceedings  have  been  had  at  law  or 
otherwise  for  the  recovery  of  the  debt. 
Second  Nat.  Bank  v.  Werner,  —  N.  D.  — , 
120  N.  W.  100. 

16.  Specific  Performance. 

What  relief  may  be  granted  under  plead- 
ing, see  supra,  38,  42,  40. 

221.  Under  S.  D.  Code  Civ.  Proc.  8  139, 
providing  that  in  pleading  performance  of 
conditions  precedent  in  contracts,  the  party 
may  allege  them  generally,  it  was  not  nec- 
essary in  an  action  for  specific  perform- 
ance for  the  plaintiff  to  allege  that  the 
boundaries  of  a  piece  of  land  excepted  by 
the  contract,  had  been  located  before,  but 
the  allegation  that  he  had  performed  all 
the  conditions  of  the  contract  incumbent 
upon  him  was  sufficient.  Stenson  v.  Elf- 
mann,  —  S.  D.  — ,  128  N.  W.  688. 

222.  A  good  cause  of  action  for  the  spe- 
cific performance  of  a  contract  to  convey 
real  estate,  is  alleged  in  a  complaint,  which, 
in  substance,  states  that  the  defendant 
was  the  owner  of  the  land  in  question  by 
virtue  of  a  valid  entry  thereon  under  the 
timber  culture  laws  of  the  United  States, 
that  he  was  duly  qualified  to  make  such 
entry,  that  on  a  specified  date  he  agreed 
to  convey  the  land  to  the  plaintiff  as  soon 
as  he  could  make  final  proof  of  bis  com- 
pliance with  the  timber  culture  laws  and 
of  his  right  to  a  patent  for  the  lands,  that 
at  the  time  of  such  agreement  he  had  fully 
complied  with  the  timber  culture  laws, 
that  final  proof  has  been  made  and  a  patent 
issued  to  defendant,  that  the  plaintiff  has 
performed  all  of  the  conditions  of  the  agree- 
ment on  her  part,  that  she  has  demanded  a 
conveyance  and  that  the  defendant  has  re- 
fused to  perform.  Burgess  v.  Burgess,  17 
S.  D.  44,  95  N.  W.  270. 

223.  As  against  an  objection  at  the  trial, 
a  complaint  in  an  action  to  enforce  spe- 
cific performance  of  a  contract  to  convey 
land,  stated"  facts  sufficient  to  constitute  a 
cause  of  action,  it  stating  in  substance 
that  the  defendant  was  the  owner  of  the 
premises  described;  that  the  plaintiff  and 
defendant  entered  into  a  written  contract 
by  which  the  defendant  agreed  to  sell  and 
convey  to  plaintiff  the  said  premises  for  an 
agreed  price;  that  the  plaintiff  had  ten- 
dered to  defendant  such  agreed  price  and 
performed  all  the  conditions  of  said  con- 
tract upon  his  part  to  be  performed,  and 
had  requested  of  defendant  a  conveyance 
of  the  tract  of  land,  but  that  defendant  had 
refused    and    still    refused    to    convey    the 


same;  that  plaintiff  was  then  ready  Md 
willing  to  comply  with  the  terms  of  the 
contract,  and  that  defendant  bad  notified 
the  plaintiff  that  he  repudiated  the  con- 
tract, would  not  be  bound  by  the  agree- 
ment, and  would  not  convey  the  land  to 
plaintiff  on  any  terms.  Herman  t.  Winter, 
20  S.  D.  196,  106  N.  W.  457. 

17.  Libel  and  Blander, 
See  also  Trial,  161. 

224.  A  complaint  in  a  libel  action  which 
states  the  "substance  and  effect"  of  the  al- 
leged libel,  without  setting  out  the  libel- 
ous publication,  is  insufficient.  Kirby  v. 
Martindale,  19  S.  D.  394,  103  N.  W.  648, 
0  A.  &  E.  Ann.  Cas.  493. 

226.  A  complaint  which  alleges  the  pub- 
lication of  a  libel  on  the  part  of  the  pub- 
lisher of  a  law  directory  in  failing  to  give 
the  plaintiff,  an  attorney,  a  rating  in  eucfa 
directory,  without  alleging  the  meaning 
and  effect  of  such  failure  to  rate,  or  hov 
such  failure  to  rate  was  understood  by  the 
subscribers  of  the  directory  is  insufficient 
Kirby  v.  Martindale,  19  S.  D.  394,  103  X. 
W.  648,  9  A.  &  E.  Ann.  Cas.  483. 

226.  A  complaint  was  sufficient  as  against 
a  demurrer,  where  it  was  all^^  therein 
that  the  plaintiff  and  the  defendant  were 
both  hardware  dealers  in  a  certain  town, 
and  the  only  ones  so  engaged  in  such  busi- 
ness for  fourteen  years,  and  that  the  de- 
fendant maliciously  and  with  the  intention 
of  injuring  the  plaintiff  in  his  reputation 
and  business  published  in  the  local  paper 
certain  defamatory  matter,  which  was  that 
a  certain  peirson  had  purchased  of  a  dealer 
in  such  town  a  stove  which  was  represented 
to  be  one  of  the  best  stoves,  but  after  three 
years  it  was  worthless  and  he  had  pur- 
chased a  stove  from  the  K.  T.  Olson  Co. 
(the  defendant)  and  gave  the  old  stove  to 
them  to  haul  away,  and  if  the  public  didn't 
want  to  be  humbugged  to  look  over  the 
line  of  stoves  which  the  defendant  had,  and 
where  the  complaint  also  -stated  that  such 
publication  was  for  the  purpose  of  charging 
the  plaintiff  with  dishonest  practices,  and 
he  was  injured  in  his  business  and  reputa- 
tion by  it.  Ramharter  v.  Olson,  —  S.  D. 
— ,  128  N.  W.  806. 

18.  Fraud, 

Relief  allowable  under  pleading,  see  supra, 

41. 
Setting  up  fraud  in  amendment,  see  supra, 

105,   106. 
See  also  supra,  4,  19,  22,  162;  infra,  233. 

227.  In  an  action  to  recover  damages  for 
deceit,  the  misrepresentations  relied  upon 
must  be  specifically  alleged.  Mai-shall-Mc- 
Cartney  Co.  v.  Halloran,  15  N.  D.  71,  100 
N.   W.   293. 

228.  In  order  to  disclose  a  cause  of  ac- 
tion for  deceitful  misrepresentations,  the 
complaint  must  show  that  damage  resulted 
proximately   therefrom.     Marshall  MeCartr 
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ney  Co.  v,  Halloran,  16  N.  D.  71,  106  N. 
W.   293. 

228a.  A  complaint  which  alleges  misrep- 
resentation by  vendor  who  agreed  to  sell 
at  cost  is  demurrable  for  failure  to  state 
what  vendor  paid.  Page  Farmers'  Elevator 
Co.  V.  Thompson,  —  N.  D.  — ,  126  N.  W. 
1009. 

229.  An  averment  that  the  plaintiff  was 
deceived,  to  his  damage,  by  certain  alleged 
misrepresentations  of  the  defendant,  is  of 
no  avail  if  the  misrepresentations  were  not 
of  such  a  nature,  or  made  under  such  cir- 
cumstances, as  to  justify  -the  belief  upon 
which  the  plaintiff  claims  to  have  acted. 
Marshall-McCartney  Co.  v.  Halloran,  16  N. 
D.  71,  106  N.  W.  293. 

230.  S.  D.  Rev.  Code  Civ.  Proc.  §  157, 
authorizing  an  action  against  an  attorney 
where-  he  has  embezzled  or  fraudulently 
misapplied  money  received  or  property, 
does  not  apply  to  an  action  in  which  the 
complaint  alleges  that  the  plaintiff  em- 
ployed defendant  as  an  attorney  and  en- 
trusted him  with  rponey  for  a  specified 
purpose,  and  that  on  a  failure  to  accom- 
plish such  purpose  the  defendant  retained 
a  portion  of  such  money  for  his  services, 
which  charge  was  fraudulently  and  unlaw- 
fully excessive,  as  the  allegation  that  the 
charge  was  fraudulent  and  unlawful  is 
not  the  equivalent  to  an  allegation  that  he 
embezzled  or  misapplied  the  money.  Jones 
V.  Winsor,  22  S.  D.  480,  118  N.  W.  716. 

231.  A  complaint  alleging  that  a  deed, 
absolute  in  form,  from  parents  to  their 
sons  was  executed  solely  in  reliance  on  the 
confidence  existing  between  them  and  their 
sons,  and  in  reliance  on  their  sons'  prom- 
ise to  accept  the  deed  in  trust  for  the  use 
of  the  grantors  while  they  lived,  and  after 
their  death  to  convey  the  land  equally 
among  all  the  children  of  the  grantors, 
states  a  cause  of  action  for  declaring  the 
deed  to  have  been  executed  in  trust  for 
eaid  purpose,  and  a  court  of  equity  will 
enforce  the  promise,  as  the  refusal  to  carry 
it  out  is  constructively  fraudulent.  Han- 
son V.  Svarverud,  18  N.  D.  560,  122  N.  W. 
560. 

232.  A  complaint  alleging  that  a  deed 
absolute  in  form,  from  parents  to  their 
sons  was  executed  solely  in  reliance  on  the 
confidence  existing  between  them  and  their 
sons,  and  in  reliance  on  their  sons'  promise 
to  accept  the  deed  in  trust  for  the  use  of 
the  grantors  while  they  lived,  and  after 
their  death  to  convey  the  same  equally 
among  all  the  children  of. the  grantors  was 
demurred  to.  Held,  that  allegations  of 
actual  fraud  are  not  necessary,  as  the  re- 
fusal to  comply  with  the  agreement  is  con- 
structively fraudulent  in  view  of  the  al- 
leged confidential  relations  and  the  agree- 
ment will  be  enforced  as  based  upon  such 
confidence.  Hanson  v.  Svarverud,  18  N.  D. 
550,  122  N.  W.  650. 

Of   oreditoTS. 

See  also  infra,  6,  253,  255,  256. 

233.  In  an  action  to  recover  assets  trans- 
ferred by  insolvent  partners  to  a  corpora- 


tion organized  by  them,  a  party  cannot 
claim  that  there  was  a  lack  of  considera- 
tion, where  there  is  no  claim  in  the  plead- 
ings but  that  the  stock  of  the  corporation 
was  worth  all  that  was  given  for  it,  and 
such  stock  was  issued  directly  to  the  per- 
sons paying  the  consideration  therefor. 
Byrne  &  H.  Dry  Ooods  Co.  v.  Willis-Dunn 
Co.  23  S.  D.  221,  29  L.R.A.(N.S.)  689,  121 
N.  W.  620 

234.  In  an  action  to  quiet  title  to  land 
the  contention  of  the  defendant  that  no 
cause  of  action  had  been  established  on 
the  ground  that  the  complaint  charged 
that  the  defendant  was  engaged  with  his 
grantor  in  a  scheme  to  defraud  the  plain- 
tiff, and  that  there  was  no  proof  that  the 
defendant  did  not  pay  a  fair  value  for  the 
property,  that  the  defendant's  grantor  was 
in  possession  of  the  property  at  the  time  of 
the  conveyance,  and  that  it  was  not  al- 
leged that  the  plaintiff  or  anyone  for  her 
examined  the  title  to  see  if  it  had  been 
incumbered  in  any  way,  was  untenable  for 
the  reason  that  the  plaintiff  had  a  right 
to  rely  upon  the  representations  of  his  gran- 
tor and  the  burden  of  proving  that  the  con- 
veyance was  made  in  good  faith  and  for  a 
valuable  consideration  was  on  the  defend- 
ant. Barnhart  v.  Anderson,  22  S.  D.  396, 
118  N,  W.  31. 

19.  For  Penaltiei. 

235.  In  an  action  to  recover  a  statutory 
penalty,  the  complaint  must  clearly  indi- 
cate the  statute  by  virtue  of  which  the 
penalty  is  claimed,  and  an  express  aver- 
ment that  the  statutory  penalty  is  sought. 
Sheets  v.  Prosser,  16  N.  D.  180,  112  N.  W. 
72. 

236.  In  an  action  for  the  penalty  for 
failure  to  discharge  a  mechanic's  lien,  a  re- 
cital of  the  contents  of  a  written  notice, 
which  notice  the  complaint  alleges  was 
served,  is  not  equivalent'  to  a  direct  al- 
legation that  there  was  a  notice  such  as 
N.  D.  Rev.  Codes  1899,  §  4799,  requires  to 
fix  the  penalty  for  failure  so  to  discharge 
the  lien,  and  that  it  was  in  fact  served. 
Sheets  v.  Prosser,  16  N.  D.  180,  112  N.  W. 
72. 

257.  In  action  to  recover  the  penalty  im- 
posed by  N.  D.  Rev.  Codes  1899,  §  4799, 
for  failure  to  discharge  mechanic's  lien  of 
record,  the  complaint  must  state  that  the 
release  which  the  lien  claimant  was  noti- 
fied to  execute  could  have  been  executed 
by  him  without  expense.  Sheets  v.  Prosser, 
16  N.  D.  180,  112  N.  W.  72. 

238.  An  allegation  in  a  complaint  to  re- 
cover a  penalty  under  N.  D.  Rev.  Codes 
1899,  §  4799,  for  failure  to  discharge  a 
mechanic's  lien  of  record  upon  demand, 
that  the  demand  required  the  defendant  to 
execute  a  release  of  the  lien  at  the  cost 
and  expense  of  the  plaintiff  does  not  well 
aver  the  statutory  requirement  that  such 
cost  and  expense  has  been  paid  or  provided 
for.  Sheets  v.  Prosiier,  16  N.  D.  180,  112 
N.  W.  72. 


Digitized  by 


Google 


762 


PLEADING,  III.  b,  20—24. 


20.  Decedent's  Bttates. 

See  also  supra,  212;  Executor  and  Adminis- 
trator, 1«. 

239.  A  complaint  in  an  action  against 
an  administrator  was  sufficient  as  stating 
a  cause  of  action,  whicli  alleged  that  at  a 
certain  date  some  tliree  years  previous  the 
plaintiff  secured  a  loan 'from  the  defend- 
ant's intestate  for  the  sum  of  $4,000,  which 
was  covered  by  a  note  secured  by  a  mort- 
gage, and  of  which  sum,  the  plaintiff  took 
$2,000  and  left  the  remainder  with  the 
mortgagee  to  be  paid  over  when  demanded, 
and  that  the  mortgagee  has  since  died  and 
the  defendant  has  l)een  appointed  his  ad- 
ministrator, and  the  defendant  refuses  to 
credit  the  $2,000  on  the  mortgage  debt, 
which  $2,000  has  never  been  demanded  by 
the  plaintiff  and  never  paid  to  him, 
and  that  plaintiff  has  duly  presented  his 
claim  to  the  county  court  for  the  $2,000 
which  claim  was  refused.  Guillaume  v. 
Flannery,  21  S.  D.  1,  108  N.  VV.  255. 

21.  Officers. 

Injunction  against,  see  infra,  250. 
Complaint  in  action  for  removal  of,  see  Of- 
ficers, 11. 
See  also  supra,  189,  190. 

240.  A  complaint  against  persons  as  of- 
ficers must  show  the  representative  char- 
acter in  which  the  defendant  is  sued.  Reed 
v.  Heglie,  —  N.  D.  — ,  124  N.  W.  1127. 

241.  The  accusation  against  an  elective 
officer  in  an  action  brought  under  S.  D. 
Rev.  Pol.  Code  §S  3806,  1807,  to  remove 
him  from  office,  should  be  sufficiently  def- 
inite and  certain  to  enable  the  accused  prop- 
erly to  prepare  his  defense.  Bon  Homme 
County  V.  McLouth,  19  S.  D.  655,  104  N. 
W.  256. 

22.  Enfoi-cing  or  Attacking  Judgment. 

Injunction    against    enforcement    see     in- 
fra, 248. 

242.  A  complaint  in  an  action  upon  a 
judgment  rendered  by  a  justice  of  the 
peace  in  another  state,  which  fails  spe- 
cifically to  show  that  such  court  had  ju- 
risdiction both  of  the  subject-matter  and 
of  the  person  of  the  defendant,  or  express- 
ly to  allege  that  such  judgment  was  "duly 
given  or  made,"  as  provided  by  X.  D.  Rev. 
Codes  1905,  §  6871,  or  to  aver  such  fact 
in  words  exactly  equivalent, — fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Strecker  v.  Railson,  16  N.  D.  68, 
S    L.R.A.(N.S.)     1099,    111    N.    W    612 

243.  The  complaint  in  an  action  to  set 
aside  a  judgment  discharging  defendant, 
.Tnd  to  secure  a  new  accounting,  showed 
that  he  was  made  assignee  for  the  benefit 
of  creditors  Sept.  27,  1893,  and  that  he 
was  regularly  discharged  in  July,  1895; 
that  within  thirty  days  prior  to  the  com-  ; 
inencement  of  the  action  which  was  five 
years  after   such   judgment   was   rendered,  I 


the  plaintiff  "accidentally"  discovered  that 
the  account  was  not  true  in  several  par- 
ticulars. Held,  upon  a  general  demurrer 
that  the  complaint  does  not  state  a  cause 
of  action  for  the  following  reasons:  (1) 
It  does  not  show  that  the  remedy  by  mo- 
tion is  not  available,  or  is  inadequate. 
(2)  It  does  not  show  that  the  evidence 
which  plaintiffs  seek  to  present  on  the  new 
accounting  could  not  have  been  secured  and 
presented  at  the  hearing,  or  within  one 
year  thereafter,  when  the  remedy  by  mo- 
tion was  available  by  the  exercise  of  reason- 
able diligence.  (3)  It  does  not  set  forth 
the  nature  and  character  of  the  newly  dis- 
covered evidence.  Whether  equity  will  ever 
intervene  to  grant  a  new  trial  lu.  newly 
discovered  evidence  under  our  statute  it 
not  determined.  Freeman  v.  Wood,  14  N. 
D.  95,  103  N.  W.  392. 

23.  Taxet  and  Assessmentt. 

Injunction  against,  see  infra,  246,  247. 
See  also  Evidence,  146,  152. 

244.  In  an  action  brought  under  X.  D. 
Laws  1901,  chap.  5,  p.  9,  and  based  on  a 
tax  lien,  the  complaint  need  not  allege 
that  such  tax  lien  was  based  on  a  regular 
assessment  and  levy  of  taxes.  Blakemore 
V.  Roberts,  12  N.  D.  394,  96  N.  W.  1029. 

245.  In  an  action  to  recover  taxes  im- 
properly levied,  the  complaint  sufficiently 
shows  that  the  land  was  not  subject  to 
taxation  where  it  alleges  that  the  land  had 
never  been  patented  by  the  United  States 
government  to  the  plaintiff,  and  that  his 
entry  thereto  had  been  canceled,  and  that 
the  title  had  always  been  in  the  United 
States  government.  Tisdale  v.  Ward  Coun- 
ty, —  N.  D.  — ,  127  N.  W.  512. 

24.  For  Injunction. 

Review  of  consideration  of  sufficiency  of, 
on  appeal,  see  Appeal  and  Error,  567. 

Relief  under  pleadings,  see  Injxuction,  IL 
c. 

See  also  Evidence,  146,  152. 

246.  The  fact  that  a  complaint  does  not 
specifically  describe  lots  which  it  allegea 
are  to  be  wrongfully  assessed  is  not  ma- 
terial. Baker  v.  La  Moure,  —  N.  D.  — , 
129  N.  W.  464. 

247.  A  complaint  asking  that  the  levy 
of  an  assessment  be  restrained  sufficiently 
shows  that  an  assessment  will  be  made 
against  plaintiff's  property  where  it  shows 
that  warrants  have  been  issued  and  there 
is  no  provision  for  payment  except  through 
assessment  of  the  lots  abutting  on  the 
streets  where  such  improvements  are  made. 
Baker  v.  LeMoure,  —  N.  D.  — ,  129  N.  V\". 
464. 

248.  An  allegation  in  a  complaint,  in  an 
action  to  enjoin  the  enforcement  of  a  judg- 
ment, that  "plaintiff  is  informed  and  be- 
lieves that"  a  certain  defendant  "now 
claims  to  own  said  judgment"  is  prima 
facie   sufficient  as   an   allegation   of  owner- 
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ship  in  the  absence  of  a  motion  to  malce 
more  certain  and  definite.  Phillips  r.  Nor- 
ton, 18  S.  D.  530,  101  N.  W.  727. 

249.  A  complaint  for  an  injunction  to 
restrain  a  county  from  issuing  bonds  on 
the  ground  that  they  were  not  duly  auth- 
orized is  bad  on  demurrer  when  it  is  in- 
conclusive and  contradictory  in  its  allega- 
tions of  the  requisite  procedure  for  and  sub- 
mission to  the  voters,  or  of  the  want  of 
such  procedure,  and  does  not  particularize 
what  was  done  so  that  the  court  might 
judge  of  its  sufficiency.  Weatherer  v.  Her- 
ron,  —  S.  D.  — ,  126  N.  W.  244. 

250.  While  courts  should  be  slow  to  en- 
join the  performance  of  official  duties  pre- 
scribed by  a  presumptively  valid  statute, 
there  was  no  abuse  of  discretion,  where 
there  was  ground  for  controversy  concern- 
ing the  \'alidity  of  the  statute,  in  issuing 
a  restraining  order  pending  litigation 
where  the  perpetual  enjoinment  of  enforce- 
ment of  a  statute  was  sought,  the  com- 
plaint alleging  that  defendant  was  dairy 
and  food  commissioner  of  the  state,  that 
lie  was  preparing  to  enforce  a  void  stat- 
ute which  would  result  in  financial  ruin 
to  the  plaintiff,  a  wholesale  grocery  house, 
that  the  defendant  was  wholly  unable  to 
respond  financially  in  the  damages  which 
would  be  caused  to  plaintiff;  that  the 
plaintiff  would  thereby  suffer  irreparable 
injury  and  would  have  no  adequate  remedy 
at  law.  Jewett  Bros.  &  Jewett  v.  Small,  20 
S.  D.  232,  105  N.  W.  738. 

[Cited  in  note  in  15  L.R.A.(N.S.)  331, 
on  injunction  against  acts  of  food  com- 
missioner which  affect  sale  of  foods.] 

25.  Vtury. 

261.  Under  N.  D.  Rev.  Codes  1899,  § 
4066,  which  provides  for  the  recovery  by 
action  of  usurious  payments,  a  complaint 
tttates  a  cause  of  action  for  the  recovery  of 
money  paid  as  usury  pursuant  to  a  con- 
tract, although  it  does  not  expressly  allege 
that  such  payments  were  knowingly  made 
and  received.  VValdner  v.  Bowden  State 
Bank,  13  N.  D.  604,  102  N.  W.  169,  3  A. 
&  E.  Ann.  Cas.  847. 

26.  Misoellaneout. 

In  eminent  domain  proceeding,  see  Emi- 
nent Domain,  II.  b. 

Sufficiency  of  complaint  in  mandamus  pro- 
ceeding, see  Mandamus,  41. 

252.  The  complaint  in  a  civil  action  for 
the  recovery  of  the  value  of  goods,  after  or- 
der for  arrest  issued  and  arrest  made,  such 
order  standing  unrevoked  at  time  of  judg- 
ment, need  not  contain  an  allegation  for 
arrest  and  bail,  and  if  inserted  it  is  super- 
fluous and  not  issuable.  Lyon  v.  Bertolero, 
23  S.  D.  82,  120  N.  W.  766. 

253.  In  an  action  by  a  creditor  to  recov- 
er from  a  corporation  organized  by  part-- 
ners  of  an  insolvent  partnership  assets 
transferred  to  it  for  stock,  any  allegation 
of  what  was  done  by  the  stockholders  with 
the  corporate  stock,  subsequent  to  the  or- 


ganization of  the  corporation,  is  absolutely 
immaterial  as  a  matter  of  pleading,  wheth- 
er the  action  is  upon  the  theory  that  tlie 
original  organization  was  fraudulent  in 
fact;  or  that  under  the  facts  surrounding 
such  organization  the  corporation  was  lia- 
ble for  the  debts  of  the  partnership,  entire- 
ly regardless  of  the  question  of  fraudulent 
intent,  even  if  all  the  parties  acted  in  the 
best  of  good  faith.  Byrne  &  H.  Dry  Goods 
Co.  v.  Willis-Dunn  Co.  23  S.  D.  221,  29 
L.R.A.(N.S.)   589,  121  N.  W.  620. 

254.  In  an  action  by  a  partner  against  a 
co-partner  for  profits  in  the  partnership 
transaction,  alleged  to  be  in  the  form  of 
cash  and  stock  in  a  corporation,  and  against 
a  corporation  formed  by  such  defendant  co- 
partner which  held  stock  in  trust  for  him, 
an  allegation  in  the  complaint:  "That  in 
the  sale  and  negotiation  of  said  property 
said  defendant  M.  has  received  or  is  about 
to  receive  a  large  amount  of  money,  tbe 
exact  amount  of  which  is  to  plaintiff  un- 
known. .  .  .  And  further  that  defend- 
ant is  to  receive,  or  has  received,  as  com- 
missions upon  the  sale  and  negotiations  up- 
on said  property  a  large  amount  of  the 
capital  stock  of  defendant  company,  the  ex- 
act amount  thereof  being  unknown  to  plain- 
tiff," was  sufficient  to  advise  defendant  com- 
pany that  it  held  money  and  stock  of  de- 
fendant co-partner  and  was  required  to 
hold  it  in  trust  for  plaintiff,  and  sufficient 
to  authorize  proceedings  against  the'  cor- 
poration to  compel  it  to  hold  or  turn  over 
stock  to  plaintiff,  and  supported  a  judg- 
ment that  the  corporation  turn  over  stock 
or  pay  its  value  to  plaintiff.  Chambers  v. 
Mittnacht,  23  S.  D.  449,  122  N.  W.  434. 
OoBTeyaneea  eomtrary  to  liaiikniptoy 

act. 

255.  Where  it  does  not  appear  from 
the  complaint  in  an  action  to  recover 
property  conveyed  in  contravention  of  the 
bankruptcy  act  that  there  are  other  than 
general  creditors,  it  is  not  insufficient  be- 
cause it  fails  to  allege  that  the  assets 
will  be  insufficient  to  pay  creditors  of  the 
same  class.  Bowler  v.  First  Nat.  Bank. 
22  S.  D.  71,  115  N.  W.  517. 

256.  In  an  action  to  recover  the  value  oi 
property  alleged  to  be  conveyed  in  con- 
travention of  the  bankruptcy  act  an  alle- 
gation that  the  transfer  of  the  property 
was  made  "with  intent  to  secure  to  the 
defendant  an  antecedent  debt  and  with  the 
purpose  and  to  the  effect  of  creating  a 
preference  in  favor  of  the  defendant"  suf- 
ficiently alleged  the  indebtedness  of  the 
bankrupt  to  the  defendant  at  the  time  of 
the  transfer  of  the  property.  Bowler  v. 
First  Nat.  Bank,  22  S.  D.  71,  115  N.  W. 
517. 

To  enforce  atockholdeT's  liability. 

257.  A  complaint  in  an  action  by  a  cred- 
itor against  a  stockholder  of  an  insolvent 
bank  which  shows  that  the  creditor  has  a 
judgment  against  the  bank,  that  the  bank 
is  insolvent,  and  has  no  assets  upon  which 
an  execution  can  be  levied,  that  the  judg- 
ment is  unpaid,  and  that  such  stockholder 


Digitized  by 


Google 


764 


PLEADING,  IV.  «,  b. 


is  a  stockholder  owning  certain  shares  of 
stodc,  states  facts  sufficient  to  constitute 
a  cause  of  action  under  S.  D.  CJonst.  Art. 
18,  §  3,  which  makes  the  stockholders  of 
any  bank  individually  liable  for  all  con- 
tracts, debts,  and  engagements  of  such 
bank  to  the  extent  of  the  amount  of  their 
stock  therein  at  the  par  value  thereof  in 
addition  to  the  amount  invested  in  such 
stock,  and  S.  D.  Rev.  Civ.  Code,  §  864, 
which  provides  that  the  stockholders  shall 
be  liable,  "equally  and  ratably  and  not  one 
for  the  other."  Union  Nat.  Bank  v.  Hal- 
ley,  19  8.  D.  474,  104  N.  W,  213, 
Malicious  proseontiom. 

258.  A  complaint  in  an  action  for  mali- 
cious prosecution  which  alleges  that  the 
defendant  maliciously  and  without  proba- 
ble cause  charged  the  plaintiff  in  a 
sworn  complaint  before  a  justice  of  the 
peace  with  the  crime  of  malicious  mis- 
chief, on  account  of  which  he  was  arrested, 
and  to  obtain  his  release  gave  a  bond  and 
further  alleges  that  "the  said  charge  was 
dismissed  by  the  state's  attorney,  with  de- 
fendant's consent,"  is  insufficient  in  not 
affirmatively  showing  that  the  malicious 
prosecution  had  terminated  in  plaintiff's 
favor  before  the  commencement  of  the 
action.  Schaefer  v.  Cremer,  19  S.  D.  666, 
104  N.  W.  468. 

[Cited  in  note  in  2  L.R.A.(N.8.)  933, 
940,  as  to  when  action  is  sufficiently 
\t  an  end  to  support  suit  for  mali- 
cious prosecution.] 


IV.  Pleas,    Answers,    and    Defenses. 
a.    The   Right. 

259.  The  legislature  may  declare  that 
in  any  "civil  action"  the  defendant  may  by 
his  answer  set  forth  as  many  defenses  ana 
counterclaims  as  he  may  have,  whether 
they  be  such  as  have  been  heretofore  de- 
nominated legal  or  equitable,  or  both. 
Kenny  v.  McKenzie,  —  S.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  127  N.  W.  597. 

b.  Necessity;  What  must  be  Pleaded. 

See  also  supra,  20,  157,  259;  infra,  285; 
Evidence,  91;  Set-off  and  Counter- 
claim,   9. 

260.  Facts,  on  which  an  allegation  of 
fraud  is  predicated,  must  be  pleaded. 
State  ex  rel.  Dorgan  v.  Fisk,  15  N.  D.  2J9, 
107  N.  W.  191. 

261.  A  surety  who  would  absolve  him- 
self from  liability  as  such  because  of  an 
extension  granted  to  his  principal,  must 
allege  and  prove  that  such  extension  was 
ifiven  without  his  consent.  Patnode  v. 
Deschenes,   15  N.  D.   100,   106  N.   W.  573. 

262.  The  rule  of  pleading  is  that  stipu- 
lations added  to  the  principal  contract, 
which  are  intended  to  avoid  the  defend- 
ant's promise  by  way  of  defeasance  or  er- 
cuse,  must  be  pleaded  in  defense,  and 
where  the  defendant  intends  to  rest  its 
<lefen8e  upon  a  fact  which  is  not  included 
in  the  allegations  necessary  to  support  the 


plaintiff's  case,  it  must  set  it  out  in  precise 
terms  in  the  answer.  Stevens  v.  Continent- 
al Casualty  Co.  12  N.  D.  463,  97  N.  W.  862. 

263  Where  an  amendment  to  a  com- 
plaint setting  up  a  second  cause  of  action 
was  made  after  all  the  evidence  was  re- 
ceived, and  the  evidence  had  been  met  by 
the  defendant,  the  allegations  of  the  a- 
mended  complaint  will  be  treated  as  de- 
nied, although  the  defendant  did  not  an- 
swer to  such  amendment.  Fish  &  H.  Co. 
v.  New  England  Homestake  Co.  —  S.  D. 
— ,  130  N.  W.  841. 

264.  Illegality  of  a  contract  with  a  for- 
eign corporation  by  reason  of  noncompli- 
ance with  the  statutes  relating  to  such 
corporations  doing  business  within  the 
state  must,  unless  shown  on  the  face  of 
the  complaint,  be  pleaded  as  a  defense  and 
proved  oy  the  defendant.  State  use  of 
Hart-Parr  Co.  v.  Robb-Lawrence  Co.  15  N. 
D.  65,  106  N.  W.  406. 

266.  In  an  action  by  the  beneficiary 
upon  a  life  insurance  policy  which  provides 
that  no  recovery  can  be  had  on  the  policy, 
unless  the  insured,  at  the  time  of  his  death, 
was  a  member  in  good  standing  of  the  de- 
fendant fraternal  order,  and  had  paid  all 
dues  and  assessments,  such  loss  of  member- 
ship or  default  in  payments  are  defenses, 
which  must  be  pleaded  and  proved  by  the 
defendant.  Kinney  v.  Brotherhood  of 
American  Yeomen,  15  N.  D.  21,  106  N. 
VV.   44. 

Statute   of  frauds. 

266.  A  defendant  is  not  compelled  to 
plead  the  statute  of  frauds  as  a  defense, 
where  the  statute  makes  the  contract  in- 
valid if  certain  requisites  for  a  valid  con- 
tract do  not  exist.  Jones  v.  Pettigrew,  — 
S.  D.  — ,  127  N.  W.  638. 

Re*  Judicata. 

267.  In  order  that  the  estoppel  of  a 
judgment  may  become  operative  and  ef- 
fective, a  party  claiming  its  benefits  must 
plead  the  adjudication  in  bar  of  a  subse- 
quent action,  and  on  the  trial  establish  it 
by  competent  proof;  and  a  failure  to  do 
either  will  be  held  to  be  a  waiver  of  the 
rights  depending  on  such  estoppel.  Bor- 
den V.  Graves,  —  N.  D.  — ,  127  N.  W.  104. 
Iilmltatlon*. 

See  also  infra,  317;  Conflict  of  Laws,  18. 
286.  The  defense  of  the  statute  of  limi- 
tations can  only  be  taken  advantage  of  by 
answer,  or  reply,  and  is  waived  if  not  so 
pleaded,  under  N.  D.  Rev.  Codes  1899,  § 
5184.  Satterlund  v.  Beal,  12  N.  D.  122, 
95  N.  W.  518. 

Oontrilmtory    neglicenae. 

209.  Contributory  negligence  is  a  matter 
of  defense,  and   should  be  pleaded.     Garr 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  S.  Co. 
16  N.  D.  217,  112  N.  W.  972 
Sale   of   liquor. 

270.  Respondent  sought  to  prove  that 
sales  of  intoxicating  liquors  were  made  by 
plaintiffs  with  intent  to  enable  defendants 
to  violate  the  prohibitory  law.  Held,  that 
he  could  not  avail  himself  of  such  defense 
under  the  pleadings,  since  in  order  to  urge 
the  illegality  of  a  contract  when  such   il- 
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legality  does  not  appear  either  upon  its 
face  or  in  the  plaintiff's  evidence  nec- 
essary to  prove  toe  same,  the  defendant 
must  Bpecifically  allege  such  illegality. 
Frankel  v.  Hillier,  16  N.  D.  387,  113  N. 
VV.  1067,  15  A.  &  E.  Ann.  Cas.  265. 

c  Choice-    Mode    of    Raising    Defense    or 
Issue. 

Waiver  or  estoppel  by  mode   adopted,  see 

supra,  II.  i. 
See  also  supra,  7,  115;  infra,  336. 

271.  Under  the  North  Dakota  statutes 
the  proper  practice  where  there  is  a  defect 
in  parties  to  an  action  is  by  demurrer  or 
answer.  Van  Gordon  v.  Goldamar,  16  N. 
D.  323,  113  N.  W.  609. 

272.  The  personal  immunity  afforded  by 
the  statute  of  Jimitations  is  not,  under 
S.  D.  Rev.  Code  Civ.  Proc.  §  39,  available 
on  demurrer,  and  is  waived  unless  prop- 
erly asserted  by  way  of  answer.  State  ex 
rel.  Berge  v.  Patterson,  18  S.  D.  251,  100 
N.  W.  162. 

273.  The  objection  that  the  complaint  in 
an  action  to  recover  for  the  destruction  of 
growing  crops  by  cattle  running  at  largo, 
does  not  show  upon  its  face  that  the  action 
was  commenced  within  sixty  days  as  pro- 
vided for  by  S.  D.  Rev.  Code,  Civ.  Proc.  § 
39,  is  not  available  on  demurrer,  but  is 
waived  unless  asserted  properly  by  answer. 
3kloore  V.  Persson,  21  S.  D.  290,  111  N.  W. 
633. 

274.  Courts  do  not  favor  objections  to 
complaints  as  not  sufficiently  stating  a 
cause  of  action,  taken  at  the  time  of  the 
trial,  where  no  demurrer  has  been  inter- 
posed thereto  previous  to  the  trial;  and 
all  inferences  tnat  can  properly  be  drawn 
from  the  complaint  to  support  the  same 
will  be  indulged  in.  J.  F.  Anderson  Lum- 
ber Co.  V.  Spears,  —  S.  D.  — ,  127  N.  W. 
643. 

275.  A  defect  in  a  complaint  that  it  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  can  only  be  called  to  the 
attention  of  the  court  by  demurrer  thereto 
before  the  trial,  or  by  an  objection  to  the 
introduction  of  evidence  at  the  trial. 
Thomas  v.  Issenhuth,  18  S.  D.  303,  100  N. 
W.  436. 

276.  An  objection  to  the  admic-'on  of 
evidence  on  the  ground  that  that  part  of 
the  complaint  in  an  action  for  specific 
performance,  alleging  part  performance  by 
making  improvements  upon  the  land  by 
the  purchaser,  with  the  vendor's  knowl- 
edge, did  not  state  what  those  improve- 
ments were  nor  the  value  of  the  same,  does 
not  justify  a  decision  that  the  complaint 
did  not  state  a  cause  of  action  but  the 
proper  remedy  is  by  a  motion  to  make 
more  definite.  Stenson  v.  Elfmann,  —  8. 
D.  — ,  128  N.  W.  588. 

277.  Failure  of  a  partnership  whose 
nam^  does  not  reveal  the  names  of  the  co- 
partners to  file  and  publish  the  certificate 
required  by  S.  D.  Civ.  Code,  sec.  1762,  must 
be   raised   by   plea    in    abatement.      Drake 


V.  Great  Northern  R.  Oo.  —  S.  D.  — ,  123 

N.  W.  82. 

278.  A  party  who  fails  to  test  the  suffi- 
ciency of  an  amendable  complaint  by  de- 
murrer, but  answers  on  the  merits,  is  not, 
under  S.  D.  Rev.  Code  Civ.  Proc.  §  136,  in 
a  position  to  demand  a  reversal  on  the 
grotmd  that  his  general  objection  to  the 
introduction  of  any  evidence  for  the  reason 
that  facts  sufficient  to  constitute  a  cause 
of  action  were  not  stated  was  overruled 
by  the  trial  court.  Nerger  v.  Equitable 
Fire  Asso.  20  S.  D.  419,  107  N.  W.  531. 

d.  Denials  and  Issues   Thereunder. 

1.  In  Oeneral. 

279.  So  much  of  an  answer  as  embraces 
general  and  specific  denials  of  material 
allegations  of  the  complaint,  is  not  demur- 
rable. Redwater  Land  &  Canal  Co.  T. 
Reed,  —  S.  D.  — ,  128  N.  W.  702. 

2.  General  Denial. 

General  denial  of  new  matter  made  in  re- 
ply, as  surplusage,  see  supra,  21. 

Presumption  in  case  of,  see  Evidence,  59. 

AdmissiDility  of  evidence  under,  see  Evi- 
dence, A.  o.  2,  0. 

280.  No  issue  as  to  the  position  of  plain- 
tiff at  the  time  of  the  fall  of  the  building 
by  which  he  was  injured  is  raised  by  a 
complaint  alleging  that  he  was  "lawfully 
in  front  of  the  building"  and  a  simple  de- 
nial thereof  in  the  answer.  Waterhouse 
V.  Jos.  Schlitz  Brewing  Co.  16  S.  D.  692, 
94  N.  W.  587. 

281.  In  action  to  recover  on  warrants 
of  city  issued  to  pay  for  special  improve- 
ments, if  money  credited  to  the  fund  to 
pay  these  warrants  was  improperly  credit- 
ed, such  facts  are  new  matter  and  cannot 
be  proved  under  general  denial,  but  must  be 
affirmatively  pleaded.  Pine  Tree  Lumber 
Co.  V.  Fargo,  12  N.  D.  360,  96  N.  W.  357. 

282.  Where  in  an  action  by  the  assignee 
of  a  claim  held  by  a  foreign  corporation 
for  goods  sold  without  the  state,  the  de- 
fendant's answer  was  a  general  denial,  and 
also  that  the  assignment  was  for  the  pur- 
pose of  evading  S.  D.  Rev.  Civ.  Code,  §§  883, 
884,  885,  relative  to  the  right  of  a  foreign 
corporation  to  sue  in  the  state,  the  general 
denial  is  not  a  denial  of  the  assignment  or 
that  it  was  made  without  consideration, 
but  it  is  an  admission  of  the  assignment 
or  transfer  and  the  attack  is  upon  the 
legal  effect  of  such  transfer,  so  that  proof 
of  the  assignment  was  unnece.ssarv.  Coffin 
V.  Smith,  —  S.  D.  — ,  128  N.  W.  805. 

3.  On  Information  or  Belief;  Of  Knowl- 
edge or  Information. 

283.  An  answer  which  denies  that  the 
defendant  had  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether 
the  allegation  in  the  complaint  that  certain 
persons  executed  and  delivered  to  another 
their  promissory  note,  is  true,  is  sufficient 
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to  raise  an  issue  as  to  the  execution  and 
delivery   of    the   note,    where    there    is    no 

S resumption  in  the  case  that  the  defendant 
ad  any  knowledge  or  information  in  re- 
gard to  the  execution  thereof,  or  the  gen- 
uineness of  the  signatures  thereto,  under 
S.  D.  Code,  Civ.  Proc.  §  126,  requiring  the 
answer  to  contain  a  denial  of  each  mate- 
rial allegation  of  the  complaint  controvert- 
ed by  defendant,  or  of  any  knowledge  or 
information  thereof  sufficient  to  form  a 
belief.  Stoddard  v.  Lyon,  18  &  D.  207,  99 
N.  W.  1116. 

e.  Sufficiency  of,  and  latuea  under.  Particu- 
lar Pleas,  Anatcera,  and  Averments. 

Inconsistent  defenses  in  answer,  see  supra, 
17,  18. 

Demurrer  to  answer,  generally,  see  infra, 
VIII. 

Admissibility  of  evidence  under,  see  Evi- 
dence, X.  o.  2. 

1.  As  to  Contracts  Oenerally. 

Amendment  of  answer,  see  supra,  118. 
Necessity  for  pleading,  see  supra,  264-266. 
See  also  infra,  293. 

284.  On  an  bill  for  an  accounting,  an 
answer  alleging  an  adjustment  and  a 
settlement  of  all  matters  between  the 
parties,  raises  an  issue  requiring  a  find- 
ing by  the  trial  court.  Craigo  v.  Craigo, 
22  S.  D.  417,  118  N.  W.  712. 

285.  A  demurrer  to  an  answer  was  prop- 
erly sustained,  where  the  answer  set  up 
as  a  defense  to  an  action  for  commissions 
earned  under  a  contract  to  sell  land,  that 
the  time  to  find  a  purchaser,  had  been 
extended  by  oral  agreement,  where  no  con- 
sideration for  the  ex'ension  was  alleged. 
Tilden  v.  Smith,  —  S.  D.  — ,  124  N.  W. 
841. 

2.  Bills  and  Notes. 

Proposed  answer  accompanying  motion  to 
vacate  default  judgment,  see  judg- 
ment, 213. 

Inconsistent  defenses  in  answer,  see  supra, 
18. 

286.  In  an  action  on  a  promissory  note 
given  in  payment  for  a  harvesting  machine 
where  the  defendant  sets  up  a  total  failure 
of  consideration,  the  answer  does  not  suffi- 
ciently set  forth  a  rescission  of  the  con- 
tract, where  it  fails  to  allege  when  the 
offer  to  return  the  machine  was  made  or 
whether  it  was  made  within  proper  time 
after  the  breach  of  warranty.  Acme  Har- 
vesting Mach.  Co.  V.  Barkley,  22  S.  D.  458, 
118  N.  W.  690. 

287.  Where  plaintiff  brought  suit  on  a 
promissiory  note,  and  the  defendant  an- 
swered, alleging  that  the  only  consideration 
for  the  note  was  stock  of  the  appellant  cor- 
poration and  that  he  was  not  a  subscriber 
to  its  capita]  stock,  and  that  he  had  ten- 
dered back  the  shares  with  notice  of  re- 
scission, and  demanded  the  return  of  the 


notes,  such  answer  was  insumcieni  on  de- 
murrer as  not  stating  a  defense,  in  lbs 
light  of  N.  D.  Rev.  Code,  1905,  §  4108, 
providing  that  a  corporation  may  deal  in 
its  own  stock.  German  Mercantile  Ca 
V.  Metz,  —  N.  D.  — ,  130  N.  W.  221. 

i.  As  to  Judgments. 

Necessity    for    pleading    res    judicata,   see 
supra,  267. 

288.  In  an  action  to  set  aside  a  default 
judgment,  a  proposed  answer  setting  forth 
that  the  action  bad  been  settled  by  the 
parties  before  the  time  to  answer  had  ex- 
pired and  that  plaintiff  thereupon  had  per- 
sonally agreed  to  procure  a  dismissal  of 
the  action,  stated  a  valid  defense.  Olson 
V.  Sargent  County,  15  N.  D.  146,  107  N. 
W.  43. 

4.  In  Actiona  Relating  to  Real  Property. 

First  raising  objection  as  to,  on  appeal,  see 

Appeal  and  Error,  771. 
See  also  Injunction,  20. 

289.  It  is  not  necessary  for  a  defendant 
in  an  action  to  recover  possession  and 
quiet  title  to  set  up  in  himself  the  title 
which  lie  offers  as  a  defense  to  that 
pleaded  by  the  plaintiff,  since  the  plain- 
tiff must  recover  on  the  strength  of  bis 
own  title.  Gibson  v.  Pekarek,  —  S.  D. 
— ,  126  N.  W.  597. 

290.  This  action  was  brought  for  specific 
performance  of  a  contract  to  secure  title 
to  forty  acres  of  land  through  the  location 
of  government  scrip,  and  to  enjoin  the  de- 
fendant Patterson  from  conveying  any  part 
of  the  forty  acres  to  the  defendant  Smith 
I^nd  Company,  and  to  cancel  a  contract 
alleged  to  have  been  made  by  him  to  convey 
some  portion  of  such  tract  of  land.  The 
complaint  alleges  that  he  was  employed  to 
secure  and  locate  scrip  for  plaintiff,  and 
that  he  agreed  to  have  the  power  of  attor- 
ney which  went  with  the  scrip,  authorizing 
the  holder  of  the  power  to  sell  and  deed, 
run  to  plaintiff,  but  that  in  violation  of 
the  contract  he  had  taken  it  to  himself. 
To  a  defense  which  stated  that  defendant 
Patterson  had  conveyed  by  warranty  deed 
to  the  plaintiff  thirty-seven  acres  of  the 
forty,  and  that  such  deed  conveyed  title  in 
fee  simple  to'  the  plaintiff,  and  had  been 
accepted  by  him,  and  setting  forth  a  con- 
tract executed  by  plaintiff  and  defendant 
Patterson,  wherein  plaintiff  acknowledged 
payment  by  Patterson  for  three  tracts  of 
one  acre  each  in  such  forty  acres,  and 
agreed  to  convey  the  same  to  Patterson, 
plaintiff  demurred.  Held,  that  the  alle- 
gations of  the  answer  referred  to  standing 
admitted  on  demurrer  thereto  show  title 
in  plaintiff  to  all  that  part  of  the  forty- 
acre  tract  belonging  to  nim.  and  that  (as 
far  as  the  pleadings  show)  his  only  ground 
of  complaint  is  that  he  received  title 
through  Patterson  instead  of  direct  from 
the  vendor  of  the  scrip,  and,  further,  that 
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a  court  of  equity,  looking  to  substance 
rather  than  form,  will  not  take  cognizance 
of  this  variance  in  the  method  of  obtaining 
title  from  that  alleged  to  have  been  agreed 
upon,  and  the  part  of  the  answer  demurred 
to  states  a  defense.  Zellmer  v.  Patterson, 
18  X.  D.  360,  121  N.  VV.  381. 

291.  The  court  did  not  err  in  overruling 
u  demurrer  to  answer  in  .an  action  to  de- 
termine irrigation  rights,  which  -  states 
every  essential  element  of  valid  subsisting 
water  right  by  appropriation,  the  existence 
of  which  and  the  ownership  thereof  is  one 
of  the  issues  raised  by  the  pleadings.  Red- 
water  Land  &  Canal  Co.  v.  Reed,  —  S.  D. 
— ,  128  N.  W.  702. 

5.  Election  Contest. 

See  also  supra,  286. 

291a.  In  an  election  contest  the  answer 
need  not  allege  that  the  defendant  was 
over  the  constitutional  age,  where  the 
notice  of  contest  disclosed  that  the  defend- 
ant was  entitled  to  the  office  unless  he 
was  under  the  constitutional  age.  Breeden 
V.  Martens,  21  S.  D.  357,  112  N.  W.  960. 

6.  Fraud. 

Setting  up,  by  amendment,  see  supra,  109. 
Xecessity  for  pleading,  see  supra,  260. 
Allegations  in  counterclaim,  see  infra,  309. 

292.  An  allegation  of  fraud  not  pleaded 
in  any  specific  act  on  which  any  one  relied 
is  insufficient  as  a  plea  of  actionable  fraud. 
Haag  V.  Burns,  22  S.  D.  51,  115  N.  W. 
104. 

293.  An  issue  of  fraud  may  arise  upon 
facts  alleged  in  an  answer,  which  alleges 
that  the  signature  to  a  contract  was  pro- 
cured by  certain  representations  to  prevent 
the  party  signing  from  reading  it  before. 
Koester  v.  Northwestern  Port  Huron  Co. 
24.  S.  D.  546,  124  N.  W.  740. 

7.  Limitationa. 

Necessity  for  pleading,  see  supra,  268. 

294.  In  pleading  the  statute  of  limita- 
tions a  mere  averment  of  the  pleader's  con- 
clusion of  law  will  not  answer,  but  the 
facts  constituting  the  bar  must  be  set  out. 
Satterlund  v.  Beal,  12  N.  D.  122,  95  N. 
W.  518. 

295.  An  nnswer  setting  up  the  statute 
of  limitations  in  an  action  against  the  ad- 
ministrator of  an  estate  on  a  rejected 
claim  for  money  loaned,  is  not  insufficient 
for  failure  to  state  that  the  decedent  had 
been  a  resident  of  the  state  for  six  years 
prior  to  his  death.  Saxton  v.  Musselman, 
17  S.  D.  35,  95  N.  W.  291. 

8.  Estoppel. 

Necessity    for    pleading   res    judicata,    see 
supra,  267. 

296.  In  an  action  for  claim  and  delivery, 
an  answer  setting  up  that  the  property 
taken  was  included  in  a  mortgage  to  de- 


fendant by  the  husband  of  plaintiff  with 
plaintiff's  knowledge  does  not  plead  facts 
constituting  an  estoppel.  McQueen  v.  Bank 
of  Edgemont,  20  S.  U.  378,  107  N.  W.  208. 

9.  Libel  and  Slander. 

297.  An  answer  in  an  action  for  libel,  for 
charging  the  doing  of  an  act  amounting  to 
a  crime,  to  be  good  as  against  a  general 
demurrer  must  state  facts  and  circumstances 
which  if  proven,  would  warrant  the  legal 
conclusion  that  the  plaintiff  did  do  such 
acts.  Williams  v.  Black,  —  S.  D.  — ,  124 
N.  W.  728. 

298.  Where  the  defendant  in  an  action 
for  libel  alleges  in  his  answer  that  the 
publication  was  without  malice,  and  also 
that  ne  did  not  make  the  publication  malici- 
ously or  with  the  intention  or  for  the  pur- 
pose of  injuring  or  harming  the  plaintiff, 
but  for  the  purpose  of  discharging  what  he 
believed  to  be  his  duty  to  the  public,  and 
that  he  was  actuated  in  his  belief  by  hear- 
ing the  testimony  of  a  witness  in  an  inves- 
tipration  being  conducted,  and  that  he  hon- 
estly believed  that  the  plaintiff  was  guilty 
of  the  offense  charged,  a  general  demurrer 
to  the  answer  is  too  broad  and  should  be 
overruled,  as  the  answer  stated  facts  suf- 
ficient to  permit  detenrlant  to  show  mit- 
igating circumstances.  Williams  v.  Black, 
—  S.  D.  — ,  124  N.  W.  728. 

Truth. 

2U9.  Ihe  truth  of  the  alleged  defamatory 
matter,  as  well  as  facts  in  mitigation,  are 
new  matter,  and,  to  be  available  as  a  de- 
tense  under  Kev.  Codes  1899,  §  5289,  must 
be  pleaded  in  the  answer.  Lauder  v.  Jones, 
13  N.  D.  525,  101  N.  W.  907. 

300.  An  allegation  in  an  answer  that  each 
and  all  of  the  facts  stated  in  an  affidavit 
alleged  to  be  libelous,  are  true,  is  not  suf- 
ficient as  a  plea  in  mitigation  Lauder  v 
Jones,  13  N.  D.  525,  101   N.  W.  907. 

301.  The  falsity  of  a  defamatory  charge 
is  always  presumed,  ana  the  defendant  who 
relies  upon  the  truth  as  a  defense  must 
plead  it,  and  this  is  true  as  to  defamatory 
statements  made  upon  privileged  occasions. 
Lauder  v.  Jones,  13  N.  D.  525,  101  N.  W. 
907. 

[Cited   in   note   in   3   L.R.A.{N.S.)    697, 
on  privileged  occasion;  burden  of  show- 
ing good  faith  and  probable  cause.] 
.302.  In    an   action    for   libel,    an    answer 
pleading  the  truth  of  the  allcGred   libelous 
matter,  as  a  justification,  must  state  the 
necessary   facts   constituting  a   defense   in 
order  that  the  plaintiff  may  be   fully  ap- 
prised of  the  nature  of  the  defense  and  be 
prepared  to  meet  the  same  at  trial.     Wil- 
liams V.  Black,  —  S.  D.  — ,  124  N.  W.  728. 

10.  Statutory  Requirements  of  Partnerships 
and  Corporations. 

303.  A  plea  in  abatement  was  in  proper 
form  in  alleging  that  the  plaintiff  partner- 
ship had  never  complied  with  S.  D.  Civ. 
Code,  §  1762,  requiring  partnerships  havins; 
fictitious  names  to  file  certificates,  stating 
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the  names  of  parties  and  their  places  of 
residence,  with  the  cleric  of  court  of  the 
county  where  said  partnership  has  its  main 
place  of  business,  and  requiring  the  publica- 
tion of  said  certificate.  Drake  v.  Great 
Northern  R.  Co.  —  S.  D.  — ,  123  N.  W.  82. 
304.  A  proposed  amended  answer  setting 
up  that  the  plaintiff  company  was  a  foreign 
corporation  which  had  not  complied  with 
tha  provisions  of  the  statutes  relative  to 
suit  in  the  local  courts,  but  which  alleged 
that  the  corporation  had  changed  its  name, 
otherwise  remaining  the  same  as  before,  and 
that  it  had  previously  appointed  a  resident  J 
agent,  and  that  such  agent  had  continued 
to  act  though  he  had  not  been  reappointed 
since  the  corporation  had  changed  its  name, 
did  not  state  facts  sufficient  to  constitute  a 
defense  and  it  was  properly  disallowed  by 
the  trial  court.  Cable  Co.  v.  Rathgeber,  21 
S.  D.  418,  113  N.  W.  88. 


11.  Miscellaneous. 

Necessity  for  pleading,  see  supra,  IV.  b. 
Sufficiency  of  answer  in  mandamus  proceed- 
ing, see  Alandamus,  43,  44. 

305-306.  Under  the  long  and  short  haul 
clause  of  the  Interstate  Commerce  Act 
(Act  of  Congress  of  Feb.  4,  1887,  24  Stat, 
at  L.  379,  U.  S.  Comp.  St.  1901,  p.  3154) 
making  it  unlawful  for  any  carrier  to 
charge  a  greater  rate  for  a  shorter  than 
for  a  longer  haul  except  in  certain  cases 
with  the  permission  of  the  Interstate  Com- 
merce Commission,  an  answer  in  an  action 
for  the  recovery  of  compensation  for  a 
short  haul  greater  than  that  to  be  charged 
for  a  long  haul,  which  alleged  that  there 
existed  no  reason  by  way  of  geographical 
position,  competition  or  trade  why  a  great- 
er charge  should  be  made  for  the  short 
haul;  was  sufficient  as  against  a  demurrer 
OS  it  stated  facts  showing  that  the  rate 
was  illegal  and  not  recoverable.  Great 
Northern  R.  Co.  v.  Loonan  Lumber  Co., 
—  S.  D.  — ,  125  N.  W.  644.  > 


V.   CoUNTEBCtAIM. 

Amendment  of,  see  supra,  109. 
Necessity  for  reply  to,  see  infra,  317. 
See  also  supra,  7,  67;  Set-Oif  and  Counter- 
claim, 9.  >., 

a.  What   Constitutes. 

307.  No  averments  in  a  pleading  will  be 
treated  as  constituting  a  counterclaim  un- 
less they  are  so  designated  in  the  answer, 
and  it  contains  a  proper  prayer  for  judg- 
ment. State  V.  Coughran,  19  S.  D.  271, 
103  N.  W.  31. 

b.  Sufficiency/. 
See  also  infra,  313,  316. 


308.  A  counterclaim  for  damages  for  * 
breach  of  warranty  is  insufficient  whieb 
fails  to  allege  what  the  value  of  the  ma- 
chine would  have  been,  if  as  warranted. 
Acme  Harvesting  Mach.  Co.  v.  Barklev,  22 
8.  D.  458,  118  N.  W.  690. 

309.  An  answer  and  counterclaim  alleg- 
ing that  a  written  contract  of  sale  of  drills 
and  disks  provided  that  they  were  of  proper 
pattern,  and  properly  constructed  to  do  the 
work  intended  for  them  in  a  certain  lo- 
cality where  the  vendees  were  engaged  in 
business,  which  contract  is  alleged  to  have 
been  enured  into  in  reliance  on  such  state- 
ments or  representations  fraudulently  made^ 
does  not  -state  a  defense  or  counterclaim 
lor  fraud  or  deceit.  Dowagiac  Mfg.  Co.  v. 
Mahon,  13  N.  D.  510,  101  N.  W.  903. 

310.  A  counter-claim  lor  damages  for  re- 
fusal to  deliver  certain  repairs  for  ma- 
chinery ordered  by  Uetendaut  irom  plain- 
tiff which  order  plaintitt  accepted  and 
agreed  to  fill  but  Oelayed  and  finally  re- 
fused to  ship,  and  the  detendant  was  obliged 
to  furnish  the  owner  of  the  threshing  ma- 
chine for  which  the  repairs  were  ordered 
with  another  engine  to  use  during  the 
threshing  season,  at  the  cost  of  $20U,  and 
through  the  failure  to  lurnisii  such  repairs 
he  was  subject  to  criticism  and  suffered  in 
his  business,  does  not  state  a  claim  suf- 
ficient to  support  a  claim  for  more  than 
nominal  damages  and  tnerelore,  is  not  suf- 
ficient as  a  counterclaim.  Scully  Steel  & 
I.  Co.  v.  Hann,  18  M.  v.  528,  123  N.  W. 
275. 

311.  In  an  action  to  recover  damages  for 
entry  of  plaintiff's  land  and  constructing 
a  railway  thereon,  a  counterclaim  by  de- 
fendant that  plaintifi'  executed  his  promis- 
sory note  to  defendant  as  a  consideration 
of  and  bonus  for  so  constructing  its  line  of 
road,  creates  a  cross-cause  of  action  with- 
out reference  to  and  independent  of  the 
action  for  damages  for  the  entry  and  con- 
struction of  the  road.  Spawn  v.  South 
Dakota  C.  R.  Co.  —  S.  D.  — ,  127  N.  W. 
648. 


VI.  Cross  Unx.  ' 

First  objecting  to,  on  appeal,  see  Appeal 

and  Error,  768. 
See  also  supra,  311. 

312.  Where  a  cross-complaint  in  an 
action  to  enforce  a  sub-contractor's  lien 
contained  two  counts,  in  one  of  which  the 
allegations  regarding  ownership  were  un- 
assailable, a  demurrer  to  the  entire  plead- 
ing was  properly  overruled.  Burgi  v.  Bnd- 
gers,  20  S.  D.  646,  108  N.  W.  253. 


VII.  Replication. 

I  General  denial  of  new  matter  in,  as  snr- 

,  plusage,  see  supra,  21. 

I  See  also  supra.  65,  67,  213;  Trial,  246. 
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313.  Plaintiff  demurred  to  a  counterclaim 
as  first  pleaded,  which  demurrer  was  sus- 
tained. Afterwards  an  amendment  was 
permitted,  which  did  not  cure  the  defect. 
To  such  amended  counterclaim  plaintiff  re- 
plied, both  denying  the  facts  alleged  and 
demurring  to  their  sufficiency  in  the  same 
pleading.  Held,  that  plaintiff  by  thus  re- 
plying did  not  waive  his  right  to  chal- 
lenge the  8uflBcien<7  of  the  facts  therein 
alleged  to  constitute  a  cause  of  action,  and 
the  court  did  not  err  in  thereafter  sus- 
taining the  demurrer  and  giving  plaintiff 
judgment  upon  the  note  as  prayed  for  in 
the  complaint.  Scully  Steel  &.  I.  Co.  v. 
Hann,  18  N.  D.  528,  123  N.  W.  275. 
Xiniem  proper;  neoesslty. 

314.  Under  S.  D.  Code  Civ.  Proc.  §  145, 
no  reply  to  the  defensive  allegations  of  an 
answer  is  required,  but  the  same  are 
deemed  controverted.  Koester  v.  North- 
western Port  Huron  Co.  —  8.  D.  — ,  124 
N.  W.  740. 

315.  It  is  not  necessary  to  reply  to  an 
answer  alleging  a  release  of  the  debt  sued 
on  by  virtue  of  bankruptcy  proceedings 
after  the  action  was  commenced,  as  an  af- 
£niuttive  defense  only  is  stated,  and  not  a 
counterclaim.  Erickson  v.  Klliott,  17  N. 
D.  389,  117  N.  W.  361. 

316.  Where  facts  which  might  be  used 
either  aa  a.  defense  or  counterclaim  are 
pleaded  in  the  answer  as  a  defense  merely, 
and  the  answer  demands  no  affirmative 
relief  indicating  that  a  counterclaim  was 
intended,  no  reply  is  necessary.  Regan  v 
Jones,  14  N.  D.  591,  105  N.  W.  613. 

317.  The  statute  of  limitations  must  be 
pleaded  as  to  a  counterclaim  to  recover 
back  interest  paid  under  a  mutual  mistake. 
Iowa  Loan  &  T.  Co.  v.  Schnose,  19  S.  D. 
248,  103  N.  W.  22,  9  A.  A  E.  Ann.  Cm. 
255 

318.  Since  8.  D.  Code  Civ.  Proc.  §  130, 
authorizes  a  reply  only  when  the  answer 
contains  new  matter  constituting  a  coun- 
terclaim, or  when  the  court  on  motion  of 
the  defendant  orders  a  reply  to  new  mat- 
ter in  defense  by  way  of  avoidance,  a  plain- 
tiff suing  a  husband  and  wife  for  specific 
performance  of  a  written  contract  to  con- 
vey land,  has  no  right  to  reply,  sotting  up 
matters  as  estoppel,  where  the  answer  was 
a  general  denial,  and  the  defenses  did  not 
amount  to  counterclaims.  Stensim  v.  Elf- 
mann,  —  8.  D.  — ,  128  U.  W.  588. 


VIII.  Dehubrex. 

Admissions  by  demurrer,  see  supra,  TI.  j,  2. 
Demurrer    to    information,    see    Criminal 

Law,  68a^0. 
Conclusiveness   of   judgment  on   demurrer, 

see  Judgment,  II.  b,  2. 
In  justice's  court,  see  Justice  of  the  Peace, 

16. 

a.  Buffioienoy. 

Demurrer    in     criminal     prosecution,     see 

Criminal  Law,  69. 
See  also  supra,  298. 

8upp.  Dak.  Dig.— 49. 


319.  A  demurrer  to  an  answer  in  an 
action  for  libel  is  too  broad  and  must  be 
overruled  if  it  includes  not  only  a  (ailure 
to  state  facts  sufficient  to  constitute  a  jus- 
tification, or  facts  showing  it  be  a  privi- 
leged communication,  but  also  mitigating 
circumstances  which  would  tend  to  reduce 
or  prevent  the  recovery  of  exemplary  dam- 
ages, if  it  states  facts  tending  to  show 
mitigating,  circumstances.  Williams  ▼. 
Blade,  —  8.  D.  — ,  124  N.  W.  728. 

b.  Joint  Demurrer. 

320.  A  demurrer  should  be  overruled  as 
to  all  defendants  joining  therein,  when  it 
alleges  a  good  cause  ot  action  as  to  one 
defendant.  Rochford  v.  JSchool  Dist.  No. 
11,  17  8.  D.  542,  97  N.  W.  747. 

c  When  Lie*;  What  Demurrable. 

See  also  supra,  16,  142,  170,  176,  187,  209, 
226,  271-273,  285,  287,  297,  312,  320. 

321.  If  an  answer  contains  a  good  de- 
fense to  the  action,  either  as  a  full  or  a 
partial  defense,  a  demurrer  to  such  an- 
swer must  be  overruled.  Williams  v.  Black, 
—  S.  D.  — ,  124  N.  W.  728. 

322.  Where  an  exhibit  attached  to  a  com- 
plaint, and  made  a  part  of  the  pleading, 
negatives  or  contradicts  allegations  in  the 
complaint  founded  upon  it,  the  terms  of  the 
exhibit  will  control  such  general  aver- 
ment, in  determining  its  sufficiency  against 
demurrer.  Johnson  v.  Kindred  State  Bank, 
12  N.  D.  336,  96  N.  W.  688. 

Surplus    alleKatloaa. 

323.  A  complaint  to  determine  adverse 
claims  under  N.  D.  Laws'  1901,  chap.  5, 
p.  9,  which  states  facts  additional  to  those 
necessary,  is  not  demurrable,  if  it  appears 
that  all  the  matters  required  thereby  are 
stated,  and  that  no  other  or  different  cause 
of  action  is  stated.  Blakemore  v.  Roberts, 
12  N.  D.  394,  96  N.  W.  1029. 

324.  A  complaint  to  determine  adveVM 
claims  under  N.  D.  Laws  1901,  chap.  5,  is 
not  demurrable  if  it  complies  with  the  re- 
quirements of  the  statutes,  though  it  does 
not  with  the  common  law  rules  of  plead- 
ing, and  where  it  states  more  than  is  re- 
quired by  the  statute,  if  it  does  not  stnte 
two  causes  of  action.  Blackmore  v.  Rob- 
erto, 12  N.  D.  394,  96  N.  W.  1029. 

326.  A  demurrer  to  a  complaint  on  the 
ground  that  several  causes  of  action  are 
improperly  joined  will  not  be  sustained  be- 
cause the  complaint  asks  for  more  relief 
than  plaintiffs  are  entitled  to.  where  the 
complaint  shows  plaintiffs  entitled  to  some 
relief.  Ran<I»ll  v.  Johnstone,  —  N.  D.  — , 
128  N.  W.  687. 
Aa  to  parties. 

326.  A  demurrer  for  nonjoinder  of  par- 
ties will  not  be  sustained  unless  it  appears 
that  the  demurrant  has  an  interest  in  hav- 
ing the  omitted  party  made  defendant,  or 
is  in  some  wav  prejudiced  by  the  omission. 
Randall  v.  Johnstone,  —  N.  D.  — ,  128  N, 
W.  687. 
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327.  A  demurrer  on  the  ground  of  a 
"misjoinder"  of  parties  plaintiff  raises  uu 
sustainable  objection,  under  S.  D.  Rev. 
Code  Civ.  Proc.  §  121,  allowing  a  demurrer 
for  a  "defect"  of  parties.  Mader  v.  Piano 
Mfg.  Co.  17  S.  D.  553,  97  N.  W.  843. 

328.  A  defect  of  parties  plaintiff  or  de- 
fendant, as  used  in  S.  1>.  Rev.  Code  Civ. 
Proc.  §  121,  allowing  a  demurrer,  has  ref- 
erence to  insufficient  parties,  and  has  no 
application  to  a  case  of  too  many  parties, 
or  the  joining  of  a  party  having  no  interest 
in  the  litigation.  Mader  v.  Piano  Mfg.  Co. 
17  S.  D.  553,  97  N.  W.  843. 

329.  A  complaint  in  an  action  by  a  mort- 
g:igor  to  compel  a  mortgagee  to  execute 
and  deliver  to  the  former  a  certificate  of 
satisfaction  of  a  certain  mortgage,  is  not 
demurrable,  under  S.  D.  Rev.  Code  Civ. 
Proc.  S  121,  on  the  ground  that  the  wife 
of  the  mortgagor  was  improperly  joined  as 
a  party  plaintiff.  Mader  v.  Piano  Mfg.  Co. 
17  S.  D.  553,  97  N.  W.  843. 

330.  A  demurrer  for  defect  of  parties  is 
proper  when  the  pleadings  show  there  is  a 
deficiency  of  parties,  but  it  is  not  a  proper 
method  of  attack  for  an  excess  of  parties; 
and  accordingly,  where  the  only  claim  is 
that  too  many  parties  have  been  joined,  a 
demurrer  upon  this  ground  was  properly 
overruled.'  Olson  v.  Shirley,  12  N.  D.  106, 
96  N.  W.  297. 

331.  Under  S.  D.  Const.  Art.  18,  §  3, 
and  S.  D.  Rev.  Civ.  Code,  §  864,  which  make 
tlie  stockholders  of  any  bank  liable  for  all 
contracts,  debts,  and  engagements  of  such 
bank  to  tlie  extent  of  the  amount  of  their 
stock  therein  at  the  par  value  thereof  in 
addition  to  the  amount  invested  in  such 
stock,  a  question  as  to  defect  of  parties 
plaintiff  and  defendant  is  not  presented  by 
a  demurrer  to  a  complaint  by  a  creditor 
against  a  stockholder  ot  an  insolvent  bank, 
where  the  complaint  does  not  show  that 
there  are  other  creditors  or  other  solvent 
stockholders  who  have  not  paid  the  amount 
due  from  them  as  such  stockholders.  Union 
J^at.  Hank  v.  Halley,  19  B.  D.  474,  104 
N.  W.  213. 

332.  A  complaint  which  states  facts  suf- 
ficient to  constitute  a  cause  of  action  to 
quiet  title  under  S.  D.  Rev.  Code  Civ.  Proc. 
1903,  chap.  29,  is  not  demurrable  for  fail- 
ure to  allege  that  the  detendants  are  prop- 
er parties,  and  that  the  action  was  brought 
for  the  purpose  of  determining  all  adverse 
claims,  as  required  by  §  3,  S.  D.  Laws 
1903,  chap.  194,  which  chapter,  without  im- 
pairing chap.  29,  purports  to  afford  a 
cumulative  remedy  with  reference  to  un- 
known persons,  heirs  at  law,  etc.,  none  of 
which  are  made  defendants  in  the  com- 
plaint, although  the  summons  substantially 
follows  the  form  provided  by  chap.  194. 
Buckham  v.  Hoover,  18  S.  D.  429,  101  N. 
W.  28. 

333.  A  demurrer  to  a  complaint  in  an 
action  asking  the  cancelation  of  record  of 
a  contract  for  the  sale  of  land  and  that 
defendant  be  enjoined  from  cropping  the 
land,  on  the  ground  that  defendant's  wife 
should  be  joined  as  a  party  to  the  action 


or  as  properly  overruled  where  the  earn- 
plaint  failed  to  show  that  the  wife  had  ao 
interest  in  the  land  and  it  was  not  shown 
bow  such  failure  to  join  could  affect  de- 
fendant's interests.  Randall  v.  Johnstone, 
—  N.  D.  — ,  128  N.  W.  687. 

A»  to  Joinder  of  oanaea  of  actiom. 

8ee  also  supra,  30,  325. 

334.  In  an  action  to  determine  adverse 
claims  to  land  a  demurrer  to  the  com- 
plaint on  the  ground  of  improper  joinder 
of  causes  of  action  will  not  be  sustained 
where  the  objections  are  directed  to  the 
demands  for  relief  asked,  which  although 
inconsistent  show  plaintiff  entitled  to  some 
relief.  Golden  Valley  Land  &  Cattle  Co. 
V.  Johnstone,  —  N.  D.  — ,  128  N.  W.  690. 

d.  Question*  Raited  by  or  Considered  on, 
Denwrrer. 

335.  On  an  appeal  from  an  order  over- 
ruling a  demurrer  to  a  complaint  on  the 
grounds  that  several  causes  of  action  were 
improperly  joined,  the  sufficiency  of  the 
complaint  was  not  properly  before  the 
court.  Golden  Valley  Land  &  Cattle  Co.  v. 
Johnstone,  —  N.  D.  — ,  128  N.  W.  690. 

e.  Earlier  Pleading  Defective. 

336.  A  demurrer  to  one  defense  of  an 
answer,  the  other  of  which  is  a  general 
denial,  cannot  be  carried  back  to  the  com- 
plaint, under  the  rule  that  a  demurrer 
searches  the  whole  record,  since  defendant 
cannot  deny  and  demur  at  the  same  time. 
Baldwin  v.  Aberdeen,  23  S.  D.  636,  26 
L.R.A.(N.8.)  116,  123  N.  W.  80. 

f.  Practice;   Pleading   Over. 

Hearing  and  determination  on  issue  raised, 
by  demurrer  as  a  "trial,"  see  Action 
or  Suit,  115a. 

Waiver  of  right  to  appeal  from  order  over- 
ruling demurrer,  see  Appeal  and  Error, 
37. 

337.  The  filing  of  an  answer,  after  hav- 
ing demurred  to  the  complaint  is  a  waiver 
of  the  demurrer,  in  the  absence  of  a  statute 
permitting  both.  Pierson  v.  Minnehaha 
County,  —  S.  D.  —,  128  N.  W.  616. 

338.  The  contention  that  the  court  erred 
in  allowing  defendants  to  serve  and  file  an 
amended  answer  is  not  available  on  appeal, 
where  such  answer  was  superseded  by  sep- 
arate answers  on  the  sustaining  of  a  de- 
murrer thereto.  Redwater  Land  A  Canal 
Co.  V.  Reed,  —  S.  D.  — ,  128  N.  W.  702. 


IX.  Editorial  Notes. 

Mode  of  pleading  judgments  of  inferior 
courts.  27  Am.  Dec.  141. 

Alleging  in  single  count  several  acts  of 
negligence  capable  of  contributine  to  in- 
jury. 27  L.R.A.(N.S.)  792. 
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Profert  and  oyer  of  unsealed  instrument. 

1  L.RA.(N.S.)   777. 
Kight  to  join  prayer  for  return  of  prop- 

•rty  with  prayer   for  divorce. 

29  L.R.A.(N.S.)  612. 
Right  to  recover  for  ordinair  negligence 
under  allegation  of  gross,  wilful,  or  wan- 
ton negligence,  or  vice  versa. 

69  t,.R.A.(N.S.)   601. 

Pleading   particular   cause   of   injury   as 

waiver  of  right  to  rely  on  res  ipsa  loquitur. 

24  L.R.A.(N.S.)   788. 

Sham  pleadings.    113  Am.  St.  Rep.  639. 

Striking  out  answer  as  sham. 

72  Am.  Dec.  621. 

Power   of  courts   to   strike   out   answers 

BufGcient  in  form  and  substance  to  present 

valid  defense.  115  Am.  St.  Rep.  950. 

Pleading  statute  of  frauds. 

86  Am.  Dec.  685. 
Sufficiency    of    answers    denying    owner- 
ship of  plaintiff  in   actions  on   negotiable 
instruments.  66  L.R.A.  513. 

Amemdmeiita. 

Amendments  changing  cause  of  action. 

34  Am.  Dec.  158. 
Amendments   which   are   not   admissible 
because  changing  cause  of  action. 

51  Am.  St.  Rep.  414. 

Right  to  amend  common-law  action  for 

injuries  resulting  in  death  into  statutory 

action  for  death.        15  L.R.A.(N.S.)   1003. 

Amendments  after  appeal. 

14  Am.  Dec.  516. 
Kight  to  amend  pleadings  after  final  deci- 
sion on  appeal.  18  L.R.A.(N.S.)  263. 
Amendment  of  pleading  after  limitation 
period  by  changing  from  common  law  to 
statute,  or  vice  versa,  or  from  statute  of 
one  jurisdiction  to  statute  of  another. 

30  L.R.A.(N.S.)   1096. 
Effect  of  failure  to  exercise  right  to  intro- 
duce by  amendment  breaches  of  contract  oc- 
curring during  pendency  of  action. 

•       8  L.R.A.(N.S.)   1197. 
Complaint. 

Necessity  of  consistency  in  complaint 
with  respect  to  representative  or  individual 
capacity  of  party.  1  L,.R.A.(N.S.)   161. 

Necessity  of  alleging  jurisdictional  resi- 
dence in  divorce  proceeding.. 

12  L.R.A.(N.S.)  1197. 
Necessity  in  complaint  for  specific  per- 
formance of  showing  adequacy  of  considera- 
tion. 19  L.R.A.(N.S.)    178. 
How   far   common   counts   are   allowable 
under  code  pleading.  57  Am.  Dec.  645. 
Pleading  negligence. 

16  Am.  St.  Rep.  313. 
Sufficiency  of  general  allegations  of  negli- 
gence. 59  Li.R.A.  209. 
Requisites  of  averments  as  to  causal  con- 
nection  between  violation  of  law  or  ordi- 
nance by  railroad  and  injurv. 

8  L.R.A.(N.S.)  987. 
Definiteness  of  complaint  to  charge  em- 
ployer with  notice  of  defect  causine  injurv. 

2  L.R.A.(N.S.)    469. 
Duty  of  insured  to  negative  death  or  acci- 
dent from  excepted  cause. 

4  L.R.A.(N.S.)    636. 


Sufficient  of  allegation  of  facts  in  regard 
to  defect  in  street  or  highway,  in  damage 
suit  against  municipality. 

21  L.R.A.(N.S.)    42. 

Specification  of  particular  bodily  injuries 

comprehended  within  general  allegation,  as 

excluding  others.  27  L.R.A.(N.8.)  837. 

Neeessity    for    pleadlnc    defenaes. 

Necessity  of  pleading  estoppel. 

27  Am.  St.  Ren.  344. 

What  defenses  must  be  specially  pleaded. 

69  Am.  Dec.  705. 

When  and  how  statute  of  frauds  must  be 

pleaded.  78  Am.  St.  Kep.  648. 

Necessity  of  pleading  limitation  as  bar  to 

statutory  action  for  death. 

26L.R.A.(N.S.)  1221. 
Denials  on  Information  and  belief. 
When  defendant  may  deny^  on  information 

70  Am.  Dec.  625;  133  Am.  St.  Rep.  106. 

Denials  upon  information  and  belief,  or  of 
knowledge  or  information  sufficient  to  form 
belief,  as  to  matters  presumptively  within 
pleader's  knowledge.  30  LJl.A.(N.8.)  771. 
Cross    bills. 

Nature  and  object  of  cross-bills. 

83  Am.  Dec.  261-264. 

Right  to  set  up  by  cross  bill  inequitable 
conduct  in  respect  to  subject-matter  not  in- 
volved in  original  bill. 

13  L.R.A.(N.S.)   408. 

Use  of  cross  bill  or  cross  complaint  to 
bring  in  new  parties.    26  L.R.A.(N.S.)  127. 

Reply. 

Departure  in  reply,  in  actions  for  conver- 
sion. 8  L.R.A.(N.S.)    201. 

Demnrrer. 

Whether  demurrer  to  separate  defense 
may  be  carried  back  to  complaint,  where 
general  denial  also  pleaded. 

26  L.R.A.(N.S.)   117. 


PIXDOE. 

Obtaining  jurisdiction  by  levy  of  attachment 
on  corporate  stock  pledged,  see  Attach- 
ment, 14. 

Borrowing  money  from  pawn  brokers  on 
pledged  property  as  bailment,  see  Bail- 
ment, 1. 

Pledgee  of  note  as  bona  fide  holder,  see 
Bills  and  Notes,  27,  31. 

Sale  of  pledged  chattels  as  a  conversion,  see 
Chattel  Mortgage,  46. 

Consideration  for,  see  Contracts,  6. 

Reference  to  deed  as  collateral  security,  see 
Contracts,  88. 

Sufficiency  of  evidence  that  notes  were  taken 
only  as  collateral  security,  see  Evidence, 
988. 

Of  corporate  stock,  validity  of,  as  a?ainst 
creditors,  see  Fraud  and  Fraudulent 
Conveyances.  21. 

Judgment  notwithstanding  verdict  in  action 
for  conversion  of  pledged  property,  see 
Judgment,  40. 
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LoM  of  right  to  mecluiiiic's  lien  by  ac- 
cepting collateral  security,  eee  Liens, 
52. 

Repeal  of  statute  as  to  foreclosure  of 
pledged  property,  see  Statutes,  106. 

Conversion  of  pledged  property,  see  Trover 
and  Conversion,  11. 

Waiver  by  pledgee  of  conversion  of  pledged 
property,  see  Trover  and  Conversion,  20. 

Of  warenouse  receipt,  see  Warehousemen,  2. 

Editorial  metoa. 

Manner  of  pledging  or  assigning  book  ac- 
count. 27  L.R.A.(N.S.)  666. 

Rights  of  pledgee.  49  Am.  Dec.  736. 

Remedjr  of  pledgee.  79  Am.  Dec.  SOO. 

Necessity  of  delivery  of  pledged  property. 
49  Am.  Dec.  731. 

Degree  of  care  required  of  pledgee. 

8$  Am.  St.  Rep.  392-395. 

Collateral  securities. 

32  Am.  St  Rep.  711. 

Authori^  of  pledgee  to  compromise  obli- 
gations held  as  collateral. 

28   LJEt.A.(N.S.)    980. 

Liability  of  pledgee  of  stock  as  share- 
holder. 19  L.RJ^.(N.S.)   249. 

Issuance  and  delivery  by  warehouseman 
of  receipt  for  his  own  property  as  construc- 
tive transfer  of  possession  essential  to  valid 
pledge. 
16  L.R.A.(N.S.)  227;  30  L.R.A.(N.8.)  662. 

Loss  of  collateral  by  treating  note  secured 
as  itself  collateral  for  new  note  for  same 
debt.  30  L.R.A.(N.S.)  1216. 

Duty  of  pledgee  of  stock  to  sell  at  ma- 
turity or  debt.  3  L.R.A.(N.S.)  1199. 


♦  »» 


PLITRAUTT. 

Of  statute,  see  Statutes,  XL 


*»» 


P0I80HIX0. 

Opinion  evidence  as  to,  see  Evidence,  453, 

461. 
Sufficiency  of  information  for,  see  Indict- 
ment, etc.,  78. 


*»* 


POUCE   OOUBT. 

Oral  notice  of  appeal  from  conviction  and 
fine  in,  see  Justice  of  the  Peace,  34. 


♦  »» 


POUOE   JUDOE. 

Waiver  of  lack  of  jurisdiction  of,  see  Ap- 
peal and  Error,  796. 


♦  «» 


POLICE  JUSTICE. 

Change  of  venue  of  prosecution  before,  see 
Action  or  Suit,  107. 


1.  In  view  of  the  hardship  likely  to  be 
produced  by  giving  a  police  justice  exclusive 
jurisdiction  m  all  prosecutions  arising  from 
the  alleged  violation  of  a  city  ordinance, 
it  must  be  presumed  that  the  concurrent 
jurisdiction  given  city  and  police  justices 
by  8.  D.  Rev.  Pol.  Code,  §  1267,  to  deter- 
mine offenses  against  the  ordinance  of  the 
city,  and  concurrent  jurisdiction  with  other 
justices  of  the  peace  in  the  cotuty  in  all 
other  cases,  civil  or  criminal,  was  given  in 
the  interest  of  justice  to  substantially  reme- 
dy such  mischief.  Sioux  Falls  v.  Neeb, 
20  8.  D.  244,  105  N.  W.  735. 

2.  Under  8.  D.  Rev.  Pol.  Code.  §  1267, 
giving  the  police  justice  concurrent  juris- 
diction with  that  of  the  city  justice  of  the 
peace  to  try  and  determine  offenses  against 
the  ordinances  of  the  city;  g  1277,  giving 
the  ciiy  justice  concurrent  jurisdiction  with 
that  of  the  police  justice  over  such  offenses : 
8  1280,  providing  for  concurrent  powers  and 
duties  of  police  and  city  justices  of  the 
peace,  and  further  providing  that  in  all 
cases  not  specially  provided  for  the  process 
and  proc«eaings  of  said  court  shall  be  gov- 
erned by  the  laws  regulating  procedings  in 
justices  courts  in  criminal  cases;  S.  D. 
Rev.  Just.  Code,  §  2,  extending  the  jurisdic- 
tion of  justices  of  the  peace  to  an  action  for 
a  fine,  penalty  or  forfeiture,  not  exceeding 
one  hundred  dollars,  and  §  124,  which  pro- 
vides that  the  court  may  at  any  time  he- 
fore  the  trial,  on  motion,  change  the  place 
of  trial  for  specific  reasons,  among  which  is 
the  prejudice  of  the  justice,  the  inferior 
courts  of  police  and  city  and  county  jus- 
tices of  the  peace  have  concurrent  jurisdic- 
tion over  violations  of  city  ordinances  in- 
cluding the  authority  to  grant  change  of 
time.  Sioux  Falls  v.  Neeb,  20  &  D.  244, 
106  N.  W.  736. 


*** 


POUOE  POWBBk 

See  Oonstitutional  Law,  IL  d. 


POUOT. 

See  Inanranoe,  II. 


4«» 


POUnCAI.  OODB. 

Presumption  as  to  attention  bestowed  on  <■* 
actment  of,  see  Evidence,  30. 


»»» 


POUnCAI.  PARTIES. 

Determination  of  rights  of,  as  question  tot 
legislature,  see  Constitutional  Law,  28. 

Class  I^islation  as  to,  see  Constitutions! 
Law,  46. 

Nominations  by,  see  Voters  and  Electiov, 

in. 
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Charitable  bequest  for,  see  Charities,  4,  6,  7. 

Provision  for  support  of,  in  institution  for 
feeble  minded,  see  Counties,  36. 

State  asylum  for  feeble  minded  persons,  see 
State  Institutions. 

Special  legislation  as  to  support  of  in- 
digent persons  at  state  institutions 
for  feeble  minded,  see  Statutes,  46. 

Excessive  taxation  for  support  of,  in  state 
institution  for  feeble  minded,  see  Taxes, 
20. 

See  also  Public  Money. 

1.  The  wife  of  one  who  has  been  com- 
mitted to  the  State  Hospital  for  the  Insane 
is  not  liable  to  the  county  for  his  mainte- 
nance, under  S.  D.  Rev.  Pol.  Code  §§  629, 
632,  which  provides  that  the  inmates  of  the 
hospital  shall  receive  their  board,  tuition, 
and  treatment  free,  and  that  such  expense 
shall  be  a  charge  upon  the  counties  sending 
such  patients,  notwithstanding  S.  D.  Rev. 
Civ.  Code,  Sec.  06,  requires  the  wife  to 
support  her  husband  out  of  her  separate 
property,  when  he  has  no  separable  proper- 
ty, and  is  unable,  from  infirmity,  to  support 
himself.  Hamlin  County  v.  Tauer,  18  S.  D. 
295,  100  N.  W.  430. 

2.  S.  D.  Rev.  Pol.  Code,  S  2764,  which  pro- 
vides that  poor  and  indigent  persons  acquire 
a  "legal  residence"  which  will  charge  a 
county  with  their  support,  by  a  residence 
therein  for  a  period  of  ninety  days,  is  ap- 
plicable to  the  liability  of  a  county  for  the 
expense  of  caring  for  an  insane  person  who 
has  resided  within  such  county  for  a  period 
of  more  than  four  months  in  view  of  the 
fact  that  §§  2810  and  2812,  which  charge 
the  care  of  insane  persons  upon  the  county 
in  which  they  have  acquired  a  "legal  settle- 
ment" fail  to  define  what  constitutes  a 
"legal  settlement"  within  the  meaning  of 
the  statute.  Re*Bigelow,  17  S.  D.  331,  96 
N.  W.  698. 

EfUt«rl«l  motes. 

Liability  to   support   poor   relations. 

64  Am.  Dec.  279. 
Liability  of  public  for  medical  services  to 
pauper  in  absence  of  notice  or  request. 

0  L.RA.(N.S.)   1234. 


Adverse  possession,  see  Adverse  Possession. 

Of  property  as  prerequisite  to  jurisdiction 
in  bankruptcy  proceedings,  see  Bank- 
ruptcy, 9-22. 

Action  to  recover  possession  of  chattels,  see 
Claim  and  Delivery. 

Of  plaintiff  in  action  to  quiet  title,  see 
Cloud  on  Title,  13. 

Of  written  instrument  as  binding  delivery, 
see  Contracts,  1. 

Admissibility  of  evidence  as  to,  see  Evi- 
dence, X.   b. 

Presumption  as  to  genuineness  of  signature 
from  possession  of  note,  see  Evidence, 
172. 

Evidence  overcoming  presumption  of  title 
resulting  from  possession,  see  Evidence, 
943. 

Judgment  establishing  defendant's  right  of, 
as  bar  to  subsequent  assertion  of  own- 
ership by  plaintiff,  see  Judgment,  106. 

Recovery  of,  by  landlord,  see  Landlord  and 
Tenant,  Vin. 

Who  is  in  possession  of  leased  land,  see 
Landlord  and  Tenant,  I,  2. 

Effect  of  equitable  assignee  taking  posses- 
sion of  mortgaged  premises,  see  Mort- 
gage, 61,  62. 

Of  land  as  notice  of  rights  therein,  see  No- 
tice, 17,  21-24. 

By  defendant,  as  requisite  to  action  of  par- 
tition, see  Partition,  2. 

Allegation  of,  as  allegation  of  ownership, 
see  Pleading,  206. 

Finding  as  to  right  of,  see  Trial,  470. 


POST  OFFICE. 


Editorial  mot*. 

Posse  Comitatns. 


Service  of  notice  of  appeal  by  mail,  see 

Appeal  and  Error,  71. 
Presumption   as   to   receipt  of   letter,   see 

Evidence,  226. 
Affidavit  of  mailing  of  notice  of  time  to 

redeem  from  tax  sale  as  evidence,  see 

Evidence,  322. 
Proof  of  mailing  as  sufficient  evidence  of 

reception  of  letter,  see  Evidence,  1002. 
Service  of  notice  of  mechanic's  lien  by  regis- 
tered mail,  see  Liens,  59. 
Acceptance  of  order  for  goods  by  mailing 

of  letter,  see  Sale,  27. 
Giving   notice   of   breach   of   warranty   by 

registered  letter,  see  Sale,  64. 
Service  by  mail,  see  Service,  4,  6. 
Service  by  mail  of  notice  to  redeem  from 

tax  sale,  see  Taxes,  116-118. 
Question  for  jury  as  to  obscene  nature  of 

matter  sent  by  mail,  see  Trial,  166, 167. 
Competency  of  bank  cashier  as  witness  to 

mailing  of  notice  to  deceased  person, 

see  Witnesses,  23. 
Crimes. 
Indictment  for  conspiracy  to  defraud,  see 

Indictment,  etc.,  36-40. 

1.  The  amendment  of  U.  S.  Rev.  Stat  § 
44  Am.  St.  Rep.  136.  |  6480  (U.  S.  Comp.  Stat.  1901,  p.  3696),  by 


POBTRAIT. 


EdliorlAl  mot*. 

Right  to  duplicate  portrait  or  photograph 
without  consent  of  person  contracting  lor 
original.  7  L.R.A.(N.S.)    382. 


o»» 


POSSE   COmTATUS. 
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POSTPONEMENT-^»REJUDICE. 


the  act  of  Congress  of  March  2,  1889  (25 
Stat,  at  L.  873,  chap.  393)  §  1,  did  not 
detract  from  the  effect  of  that  section  nor 
limit  its  scope  to  the  schemes,  artifices,  or 
devices  described  in  the  amendment,  or  to 
those  of  like  character,  but  it  added  to  the 
offenses  denounced  by  the  original  act  those 
specified  in  the  act  of  1899.  Miller  v. 
United  States,  66  C.  C.  A.  399,  133  Fed. 
337. 

2.  The  intentional  use  of  a  legal  contract 
or  transaction  for  the  purpose  of  defraud- 
ing by  use  of  the  postoffice  department 
another  may  constitute  a  scheme  or  artifice 
to  defraud,  under  U.  S.  Rev.  Stat.  §  5480, 
(U.  S.  Comp.  Stat.  1901,  p.  3696),  although 
the  use  of  the  same  contract  or  transaction 
with  an  honest  intent  for  a  proper  purpose 
would  be  lawful  and  innocent.  Miller  t. 
United  States,  66  C.  C.  A.  399,  133  Fed. 
337. 

3.  The  word  "obscenity"  as  used  in  U.  S. 
Rev.  Stat.  §  3893,  U.  S.  Comp.  Stat.  1901, 
p.  2658,  as  amended,  prohibiting  the  use  of 
the  mails  for  the  circulation  of  obscene 
matter  should  be  given  fully  as  broad  a 
significance  as  it  had  at  common  law. 
Knowles  v.  United  States,  95  C.  C.  A.  579, 
170  Fed.  409. 

4.  That  one  sending  a  publication 
through  the  mails  was  actuated  by  the  high- 
est motives  is  no  defense  to  a  prosecution 
under  U.  S.  Rev.  Stat.  §  3893,  U.  8.  Comp. 
Stat.  1901.  p.  2658,  as  amended,  prohibit- 
ing the  use  of  the  mails  for  the  circulation 
of  obscene  writings  if  the  writing  is  obscene. 
Knowles  v.  United  States,  95  C.  C.  A.  579, 
170  Fed.  409. 

5.  The  true  test  to  determine  whether  a 
writing  comes  within  the  meaning  of  U.  S. 
Rev.  SUt.  S  3893,  U.  S.  Comp.  Stat.  1901, 
p.  3658,  as  amended,  prohibiting  the  use  of 
the  mails  for  the  circulation  of  obscene 
writings  is  whether  its  language  has  a 
tendency  to  deprave  and  corrupt  the  morals 
of  those  whose  minds  are  open  to  such  in- 
fluence and  into  whose  hands  it  may  fall, 
by  arousing  or  implanting  in  such  minds 
obscene,  lewd,  or  lascivious  thoughts  or  de- 
sires. Knowles  v.  United  States,  95  C.  C. 
A.  579,  170  Fed.  409. 

♦  «  » 


FOSTFOITEMEKT. 

See  Continuance. 

■     4»» 


POST  ROAB. 


Necessity  for  compensating  abutting  owners 
on  constructing  telegrapii  line  along 
rural  highway  constituting  post  road, 
see  Eminent  'Domain,  26,  27. 


POWm    OF    ATTORNEY. 

See  also  Principal  and  Agent,  IL 


Editorial  note*. 

When  one  not  personally  mailing  non- 
mailable matter  may  be  r^arded  as  eausiog 
it  to  be  deposited  in  mails. 

6   L.R.A.(N.S.)    424. 

Liability  of  postmaster  or  his  sureties  for 

illegal  acts  done  by  directions  of  superior. 

24  L.RJi.(N.S.)    309. 

Criminal  uses  of  United  States  mail. 

68  Am.  St  Rep.  595. 

Use  of  mails  by  "healers"  aa  fraudulent. 

70  Ii.R.A.  989. 


POWERS. 


Impairment  of  obligation  as  to,  see  Con- 
tracts, 193. 

In  assignment  for  creditors,  see  Insolvency, 
3. 

Of  sale  in  mortgage,  see  Mortgage,  72, 
VII.  f. 

Of  attorney,  see  Principal  and  Agent,  IL 

Editorial  note. 

Execution  by  will  of  power  of  appoint- 
ment. 64  LJLA.  849. 


♦  »» 


PRAIRIE  FIRES. 

SuflBcieney  of  evidence  of  damage  resnlting 

from,  see  Evidence,  967. 
Instructions   as   to   negligence   in  cauainfe 

see  Trial,  354. 
See  also  Fires. 


PREFERENCES. 


By  bankrupt,  see  Bankruptcy,  V. 

By  carrier,  see  Carriers,  III. 

By  insolvent  corporation,  gee  CorporatioDI, 

45-47. 
See  also  Insolvency,  II;  Priority. 


#»» 


PREFERRED  STOCK. 

Right  of  holder  of,   to  examine  corporate 
books,  see  Corporations,  31. 


FREGNANOT. 


Untrue  statement  by  insured  as  to  nonex- 
istence of,  see  Insurance,  45. 

As  cause  of  death  of  insured,  see  Trial,  253. 

Instruction  as  to  death  of  insured  from,  set 
Trial,  347,  348. 


»»» 


PREJTTDICE. 

As  ground  for  change  of  venue,  SM  Action 

or   Suit,   107,   110-113.  . 
Disqualification    of   judge    because  of,   m 

Courts,  n.  e,  2. 
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PREJTTDIOIAI.  EBBOB. 

8«e  Appeal  and  Error,  VII.  k. 


#»» 


PBEUMHrABY   EXAMXHATXON. 

Of  accused,  see  Criminal  Law,  IV.  b. 


PBEUMIHAXtT  INJUirOTIOH. 

See  Injunction,  L  L 


♦  «» 


PBEMATURITT. 

Of  action,  see  Action  or  Suit,  I.  d. 
Dismissal  of  premature  appeal,  see  Appeal 
and  Error,  VI.  d,  5,  c. 


PBEMUm. 

On  Insurance  policy,  see  Insurance,  U.  g. 


* » » 


PBEMTOM  NOTE. 

See  Insurance,  68. 


PBEROOATXITE  WBIT8. 

Original  jurisdiction  of  supreme  court  to 
issue,  see  Courts,  II.  a,  3. 

See  also  Certiorari;  Injunction;  Manda- 
mus; Prohibition;  Quo  Warranto. 


♦  «» 


PBESOBIFTION. 

'Establishment  of  highway  by,  see  High- 
ways, IL 

Prescriptive  right  to  use  of  water,  see  Wa- 
ters, 17. 

Contributory  negligence  in  using  medicine 
differing  from  that  prescribed,  see 
Drugs  and  Druggists,  3. 

Improperly  filling  prescription  as  proximate 
cause  of  death,  see  Proximate  Cause,  6. 


PBESENOE   OF   ApOVSED. 

Presumption  on  appeal  as  to,  see  Appeal 

and  Error,  53.";.  536. 
Necessity  of,  see  Criminal  Law,  30-34. 


Of  negotiable  paper,  see  Bills  and  Notes,  IV. 

Of  claim  against  decedent's  estate,  necessi- 
ty for,  see  Executor  and  Administrator, 
22. 


PBESIDEirT. 


Of  corporation,  powers  of,  see  Corporations, 
10-14. 


PBESmCPTIOHS. 


On  appeal,  see  Appeal  and  Error,  VIL  a^ 
In  general,  see  Evidence,  II. 


PBIOE. 


Evidence  as  to,  see  Evidence,  X.  L 


♦  »» 


PBENOrPAI.   AND   AGENT. 

I.  How  Reiation  Estabushed. 

II.   POWEBS  OF  AtTOBNET. 

III.  Agent's    Authqbity;    Rights    and 
Liability  of  Pbincxpal. 
a.  In  Oeneral. 
4   b.  Authority  to  Employ  Suhagent. 

c.  Authority  as  to  Contracts  Oen- 

erally. 

d.  Authority  of  Agent  for  Sale  of 

Property. 

e.  Ratification;  Adoption. 

rv.  Rights,   Duties,  and  Liabiutt  of 
Agent. 

a.  Duties  and  Liability  as  to  Prin- 

cipal. 

b.  Liability  to  Third  Persons;  Un- 

disclosed Principal. 

c.  Rights     and    Compensation    of 

Agent;  Expenses. 

d.  Matters  as  to  Subagents, 
V.  Editobiai,  Notes. 

As  to  attorneys,  see  Attorneys. 

As  to  brokers,  see  Brokers. 

As  to  factors,  see  Factors. 

As  to  insurance  agents,  see  Insurance,  I.  c. 

Bank  acting  as  agent  in  collection  of  paper, 
see  Banks,  V.  b. 

Construction  of  contract  of  agency,  see  Con- 
tracts, II.  d,  2. 

Requirement  that  foreign  corporation  ap- 
point resident  agent  on  whom  process 
may  be  served,  see  Corporations,  65. 

Presumption  and  burden  of  proof  as  to 
agencj',  see  Evidence,  II.  e,  5. 

Proof  of  agent's  declarations,  see  Evidence, 

rx.  h. 

Evidence  of  agency,  see  Evidence,  X.  1. 
Parol  evidence  as  to  intention  of  parties  to 
contract  of  agency,  see  Evidence,  418. 
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Parol  eridenee  m  to  agency,  aee  Evidence, 
433. 

Opinion  evidence  as  to  existence  of  relation, 
see  Evidence,  498. 

Admissibility  of  instructions  given  by  prin- 
cipal to  agent,  see  Evidence,  612. 

Sufficiency  of  proof  on  trial  for  larceny  that 
property  was  taken  from  agent's  pos- 
session without  principal's  consent,  see 
Evidence,  1036. 

Agency  between  husband  and  wife,  see  Hus- 
band and  Wife,  II. 

Imputing  agent's  notice  to  principal,  see 
Notice,  I.  b. 

Matters  as  to  partnership,  see  Partnership. 

Assumption  of  debt  by  agent  as  payment, 
see   Payment,    1. 

What  will  release  surety  on  bond  of  agent, 
see  Principal  and  Surety,  6. 

Construction  of  deed  from  agent  to  princi- 
pal as  question  for  court,  see  Trial, 
163. 

Service  of  summons  on  agent  of  foreign  cor 
poration,  see  Writ  and  Process,  6,  6. 


L  How  Reiation  Establishq*. 

Acceptance  of  broker's  offer  to  sell  real  es- 
tate, see  Contracts,  30. 

Sufficiency  of  evidence  of  creation  of  agen- 
cy, see  Evidence,  898,  899. 

Sufficiency  of  evidence  of  existence  of  rela- 
tion, see  Evidence,  890,  801. 

Husband  as  agent  of  wife  for  laying  out  of 
highway,  see  Highways,  13. 

When  represented  by  insurance  agent,  see 
Insurance,  I.  c,  3. 

Sheriff  conducting  foreclosure  sale  as  agent 
of  purchaser,  see  Mortgage,  127. 

Distinction  between  contract  of  agency  and 
contract  of  sale,  see  Sale,  2. 

Question  for  jury  as  to  existence  of  agency, 
see  Trial,  139. 

Instruction  assuming  fact  of  agency,  see 
Trial,  351. 

See  also  infra,  13,  38. 

1.  An  attorney  who  takes  possession  of, 
and  appoints  agents  to  hold  and  manage, 
certain  property  in  the  name  of  the  trustee 
in  a  trust  deed,  acts  as  agent  and  attorney 
for  the  beneficiary  therein.  Fowler  v.  Iowa 
Land  Co.  18  S.  D.  131,  99  N.  W.  1095. 

2.  Where  under  a  contract  for  the  hiring 
of  horses  the  horses  were  to  be  returned  to 
the  owner  at  the  expense  of  the  hirer,  the 
railroad  employed  to  carry  the  horses  back 
to  the  owner  was  the  agent  of  the  hirer 
and  not  of  the  owner.  Schlosser  v.  Great 
Northern  R.  Co.  —  N.  D.  — ,  127  N.  W.  502. 

3.  A  contract  between  a  mortgagor  and 
mortgagee  of  a  stock  of  merchandise  un- 
der the  terms  of  which  the  business  was  to 
be  conducted  by  the  mortgagor  as  the 
agent  of  the  mortgagee  for  their  common 
benefit  with  authority  to  make  purchases  of 
goods  to  replenish  stock  created  the  mort- 
gagor an  agent  of  the  mortgagee  with  au- 
thority to  deal  with  third  parties.    F.  A.  | 


Patrick  ft  Co.  ▼.  Grand  Forks  Mercantile 
Co.  13  N.  D.  12,  99  N.  W.  55. 

4.  The  plaintiff  became  surety  for  a  local 
agent  of  an  elevator  company,  and  became 
responsible  for  losses  by  the  company 
caused  by  his  fraud  or  dishonesty  in  his  ca- 
pacity as  agent.  The  plaintiff  was  about 
to  relieve  itself  from  such  suretyship  or 
risk  on  account  of  unfavorable  reports  as  to 
the  agent's  drinking  and  gambling  habits, 
but  concluded  not  to  withdraw  the  bond  if 
he  would  furnish  it  an  indemnity  bond.  The 
plaintiff  wrote  to  the  general  superintend- 
ent of  the  elevator  company,  concerning  the 
matter,  and  asked  him  to  have  the  agent 
execute  a  bond  with  sureties.  The  former 
communicated  these  facts  to  the  agent  who 
procured  the  defendants  to  sign  his  indem- 
nity bond.  This  bond  was  sent  to  the  su- 
perintendent, who  sent  it  to  the  plaintiff. 
Held,  on  these  facts  that  the  superintendent 
was  not  the  agent  of  the  plaintiff  to  the 
extent  that  any  knowledge  which  he  might 
have  had  as  to  the  agent's  acts  of  dishontsty 
or  fraudulent  acts  as  such  agent  would  be 
imputed  to,  and  become  chargeable  to,  the 
plaintiff.  i£tna  Indemnitv  Co.  v.  Schroe- 
der,  12  N.  D.  110,  05  N.  W.  436. 

6.  Wher«  the  party  in  whose  name  the 
title  to  a  mining  cltum  stood,  gave  one  M. 
an  option  to  purchase  the  property,  and 
the  consideration  for  the  option  was  that  M. 
would  furnish  the  money  necessary  to  insti- 
tute patent  proceedings  and  would  pros- 
ecute such  proceedings  to  final  entry,  bear- 
ing the  entire  expense  thereof,  and  upon 
the  completion  thereof  he  was  to  pay  G.  a 
certain  price  for  the  lands,  and  the  company 
to  which  M.  transferred  his  option,  em- 
ployed P.  to  survey  the  lauds  for  the  pur- 
pose of  instituting  such  patent  proceedings, 
G.  did  not  become  liable  for  the  services  of 
P.,  though  the  field  notes  of  P.  were  used 
in  procuring  the  patent  to  the  minin); 
claims,  in  the  name  of  G.,  since  P.  knew 
that  the  company  was  not  acting  as  agent 
of  G.  Fish  &  H.  Co.  v.  New  England  Home- 
stake  Co.  —  8.  D.  — ,  130  X.  W.  841. 
Snbageaejr. 
Authority  to  employ  subagent,  see  infra, 

III.  b. 

Liability  for   acts  of  subagent,  see  infra, 

IV.  d. 

6.  When  an  agent  employs  other  persons 
to  assist  him  in  transacting  the  affairs  of 
hia  principal,  the  person  so  employed  is 
called  a  "subagent."  Fanset  v.  Garden  Citv 
State  Bank,  —  S.  D.  — ,  123  N.  W.  686. 

Revooatlon. 

Termination  of  broker's  authority,  see  Brok- 
ers, 9. 
See  also  infra,  8,  0. 

7.  A  memorandtun  on  the  back  of  a  note 
which  provided  that  if  it  were  not  paid  be- 
fore death  of  the  payee,  the  makers  should 
expend  the  amount  due  in  payment  of  the 
payee's  funeral  expenses,  eto.,  attempted  to 
make  makers  of  the  note  the  agints  of  the 
payee  of  the  note  to  carry  out  the  provi- 
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■ions  of  the  memorandum  after  his  death. 
but  such  agency  never  became  operative,  as 
death  terminated  the  authority  which  pur- 
ported to  create  it.  Moore  v.  Weston,  13 
N.  D.  674,  102  N.  W.  163. 

[Cited  in  note  in  6  L.R.A.(N.S.)  856,  on 
effect  of  provision  in  power  of  attor- 
ney declaring  it  shall  not  be  revoked 
by  death.] 


IL  PowEBS  or  Attobnkt. 

In  assignment  for  creditors,  see  Insolvency, 

3. 
Power  of  attorney  to  confess  judgment,  see 

Judgment,  I.  b. 

8.  A  power  of  attorney  to  deal  with  a 
mortgage  and  notes  thereby  secured,  is  re- 
voked by  an  assignment  of  the  mortgage  by 
the  owner.  Persons  y.  Smith,  12  N.  D. 
403,  97  N.  W.  661. 

9.  One  H  made  written  application  for  a 
loan  from  M,  and  in  such  application  ap- 
pointed M's  agent  his  attorney  in  fact  to 
execute  a  note  and  mortgage  in  case 
H  failed  to  do  so.  Thereafter  H  died,  be- 
fore the  loan  was  advanced  or  the  appli- 
cation accepted  by  M.  Held,  that  such  pow- 
er of  attorney  was  terminated  bv  the  death 
of  H,  it  not  being  a  power  coupled  with  an 
interest.  Brown  v.  Skotland,  12  N.  D.  445, 
97  N.  W.  643. 

[Cited  in  note  in  110  Am.  St  Rep.  868, 
on  revocation   of  power  of  attorney.] 


m.   AOENT'S  ATrrHOBTTT;    RlORTS  AND  LlA- 
BIUtTT  OF   PBINCIPAI. 

tL  In  Oenerol. 

Authority  of  attorneys,  see  Attorneys,  IL 
c. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  e,  5. 

Powers  of  insurance  agents,  see  Insurance, 
I.  c,  2. 

Approval  of  lease  through  agent,  see  Land- 
lord and  Tenant,  11. 

Effect  of  payment  of  mortgage  to  agent  of 
mortgagor  after  assignment,  see  Mort- 
gage, 59,  60. 

Power  of  sheriff  conducting  foreclosure  sale 
to  bind  principal  to  accept  check  from 
redemptioner,  see  Mortgage,   127. 

Powers  of  partners,  see  Partnership,  II. 

Sufficiency  of  complaint  in  action  against 
undisclosed  principal,  see  Pleading, 
153. 

Instructions  as  to  agent's  authority,  see 
Trial,   350,  400. 

10.  Where  goods  are  purchased  by  an 
agent  without  disclosing  nis  agency  or  the 
name  of  his  principal,  the  latter  may  be 
held  liable  for  the  debt,  when  discovered. 
F.  A.  Patrick  4  Co.  v.  Grand  Forks  Mer- 
cantile Co.  13  N.  D.  12,  99  N.  W.  65. 


11.  Demand  on  the  resident  agent  of  a 
seller  to  repay  over  paid  price  is  sufficient; 
it  need  not  he  on  the  principal  in  a  distant 
place.  Scheer  v.  Clinton  FtOls  Nursery  Co. 
—  N.  D.  — ,  124  N.  W.  1115. 

12.  An  elevator  manager  who  was  some- 
times specially  authorized  to  deal  with  his 
employer's  cropper  tenants  held  not  shown 
to  have  been  acting  within  the  scope  of  his 
agency  in  informing  a  third  person  that  a 
division  of  the  crop  had  been  made  and  that 
the  cropper's  share  might  be  purchased. 
Rounseville  v.  Paulson,  —  N.  D.  — ,  126  N. 
W,  221. 

13.  In  an  action  for  claim  and  delivery 
for  stock  taken  by  defendant  under  a  chat- 
tel mortgage  executed  by  the  husband  of 
plaintiff,  who  claims  the  stock  as  her  own, 
the  court  properly  excluded  testimony  by 
the  president  of  defendant  bank  as  to 
whether  or  not  plaintiff's  husband  or  his 
partner,  who  had  executed  the  mortgage 
had  ever  suggested  to  him  that  plaintiff 
owned  any  stock  branded  the  same  as  that 
of  her  husband  at  the  time  the  mort- 
gage was  given,  as  plaintiff  was  not 
bound  by  any  statement  made  by  said  hus- 
band or  his  partner,  as  they  were  not  act- 
ing as  her  agents  and  were  not  authorized 
in  any  manner  to  bind  her  by  their  state- 
ment or  failure  to  make  statements  in  re- 
gard to  her  property.  McQueen  v.  Bank  of 
Edgemont,  20  S.  D.  378, 107  N.  W.  208. 

To  aU  blank  In  deed. 

14.  An~  agent  with  authority  to  fill  the 
blanks  in  and  deliver  a  deed,  is  not  author- 
ized to  deliver  it  before  the  title  has  been 
accepted  and  the  consideration  placed  under 
the  control  of  the  grantor.  Lund  v.  Thack- 
ery,  18  8.  D.  113,  99  N.  W.  866. 

16.  An  agent  to  whom  a  deed,  executed 
in  blank  as  to  the  name  of  the  grantee,  has 
been  delivered,  cannot  insert  the  name  of 
a  grantee  therein  without  written  authority 
so  to  do,  under  S.  D.  Civ.  Code  §  938,  which 
provides  that  "an  estato  in  real  property, 
other  than  an  estate  at  will  or  for  a  term 
not  exceeding  one  year,  can  be  transferred 
only  by  operation  of  law,  or  by  an  instru- 
ment in  writing,  subscribed  by  the  party 
disposing  of  the  same,  or  by  his  agent  there- 
unto authorized  by  writing."  Lund  v. 
Thackery,  18  S.  D.  113,  99  N.  W.  856. 

16.  The  owner  of  propertw  executing  a 
deed  in  blank  as  to  the  consideration  and 
grantee's  name  and  leaving  it  with  an  agent 
with  instructions  to  deliver  the  same  upon 
payment  of  a  certain  price,  is  not  bound  by 
the  act  of  such  agent  in  filling  in  the  blanks 
and  delivering  the  deed  before  the  title  has 
been  accepted  and  consideration  placed  un- 
der the  control  of  the  grantee,  where  such 
grantee  had  knowledge  of  the  execution 
thereof  in  blank.  Lund  v.  Thackery,  18  S. 
D.  113,  99  N.  W.  866. 

b.  Authority  to  Employ  Sulagent. 

Who  is  a  subagent,  see  supra,  6. 
Liability  for  acts  of  subagent,  see  infra, 
IV.  d. 


Digitized  by 


Google 


778 


PRINCIPAL  AND  AGENT,  HI. 


17.  EzpreM  authority  to  appoint  sub- 
agents  is  not  always  necessary,  it  being 
usually  implied  when  the  agency  obviotisly 
and  from  its  very  nature  is  such  as  to  make 
the  employment  of  subagents  necessary, 
the  employment  in  such  cases  being  pre- 
sumed to  have  been  contemplated  when  the 
power  was  given,  the  authority  to  appoint 
such  subagents  being  limited  to  the  neces- 
sities of  the  case.  Fanset  t.  Garden  City 
Stote  Bank,  —  S.  D.  — ,  123  N.  W.  686. 

18.  One,  who  by  a  contract  with  the 
owner  of  property,  is  given  an  optional 
agreement  for  the  sale  to  him  of  such  prop- 
erty upon  the  payment  of  a  specified  sum, 
with  a  certain  siun  as  liquidated  damages 
in  case  the  owner  refuses  to  perform  has 
no  authority  to  bind  the  owner  by  an 
agreement  for  the  payment  of  commission 
to  another  for  selling  the  property.  Quale 
▼.  Hazel,  19  S.  D.  483,  104  K.  W.  215. 

c.  Authority  a»  to  Contract*  Oenerallj/. 

Bight  of  action  by  undisclosed  principal, 

see  Action  or  Suit,  6. 
See  also  supra,  6. 

'  19.  Unless  shown  to  possess  authority 
from  his  principal  to  that  effect,  an  expert, 
sent  to  repair  an  engine,  cannot  bind  his 
principal  by  changing  an  existing  contract. 
Houghton  Implement  Co.  v.  Vavrowski,  — 
N.  D.  — ,  125  N.  W.  1024. 

20.  Where  the  defendant  had  recognized 
the  plaintiff  as  having  procured  an  order 
for  a  machine,  an  attempt  to  show  by  the 
general  agent  who  appointed  plaintiff  that 
he  had  procured  the  order  was  properly  de- 
nied where  such  general  agent  in  his  corre- 
spondence had  acknowledged  plaintiff's 
agency  and  right  to  commission.  Lindquist 
V.  Northwestern  Port  Huron  Co.  22  S.  D. 
298,  117  N.  W.  366. 

d.  Authorifjf  of  Agent  for  Sale  of  Property. 

Authority  of  broker,  see  Brokers,  I. 

Specific  performance  of  contract  to  convey 
land  made  by  brokers,  see  Brokers,  1,  a. 

Oral  contract  as  to  authority  of  agent  for 
sale  of  land,  see  Contracts,  I.  e,  4,  &. 

Presumption  as  to,  see  Evidence,  60. 

Evidence  as  to  principal's  consent  to  condi- 
tional sale  by  agent,  see  Evidence,  734. 

Admission  of  allegation  as  to,  in  complaint, 
see  Pleading,  61. 

21.  Personal  property,  bought  by  an  agent 
for  his  principal,  with  the  principal's 
money,  cannot  be  sold  to  a  third  person,  al- 
though an  innocent  purchaser,  so  as  tn 
convey  title  thereto  as  against  the  princi- 
pal, unless  such  principal  has  estopped  him- 
self by  bis  act  of  conduct  from  asserting  his 
ownership  of  such  property.  Gussner  v. 
Hawks.  13  N.  D.  643,  101  N.  W.  898. 

22.  Where  the  traveling  salesman  of  the 
plaintiff  sold  the  defendant  a  bill  of  goods 
at  a  price  consistent  with  the  current  quota- 
tions, and  signed  a  secret  rebate  slip,  sucli 
slip  being  signed  in  his  individual  capacity 
it  did  not  bind  the  plaintiff,  it  never  hav- 


ing authorized  or  ratified  it,  and  the  au- 
thority to  a  salesman  being  general,  it  eame 
under  8.  D.  Rev.  Civ.  Code,  §  1680,  deny- 
ing any  implication  from  a  general  au- 
thority to  act  in  his  own  name.  Tollerton 
&W.Co.r.  Gilruth,  21  S.  D.  320, 112  N.  W. 
842.  I 

e.  Ratifieation;  Adoption. 

Ratification  by  bank  of  unauthorized  act  of 
cashier,  see  Banks,  13. 

Ratification  of  broker's  contract,  see  Brok- 
ers, 10,  11. 

Ratification  of  agent's  unauthorized  lease 
of  land,  see  (.'ontracts,  62. 

Competency  of  evidence  as  to,  see  Evidmce, 
341. 

Ratification  by  city  of  acts  of  officers,  see 
Municipal  Corporations,  29,  32,  33. 

Imputing  agent's  knowledge  to  principal  so 
as  to  cause  ratification,  see  Notice,  8. 

i 

23.  A  principal  may  ratify  an  unauthor- 
ized written  contract  by  agent.  Minder  & 
J.  Land  Co.  v.  Brustuen,  —  S.  D.  — ,  127 
N.  W.  646. 

24.  A  party  whose  acts  are  to  be  ratified 
must,  to  the  knowledge  of  the  other  party 
to  the  contract,  have  been  acting  as  agent. 
Minder  &  J.  Land  Co.  r.  Brustuen,  —  S.  D. 
— ,  127  N.  W.  546. 

25.  A  contract,  to  be  binding  upon  the 
party  alleged  to  have  ratified  it,  must  have 
been  executed  by  the  agent  in  the  name  of, 
or  for,  or  on  behalf  of,  the  parl^  sought  to 
be  charged  by  reason  of  bis  ratification. 
Minder  &  J.  Land  Co.  v.  Brustuen,  —  S. 
D.  — ,  124  N.  W.  723. 

26.  Where  the  plaintiff  never  understood 
that  he  was  being  employed  by  a  company  u 
agent  for  a  certain  person,  there  can  be  no 
ratification  of  the  company's  act  so  as  to 
make  the  person  liable  for  the  plaintiff's 
work  by  using  the  result  of  such  work. 
Fish  ft  H.  Co.  V.  New  England  Homestake 
Co.  —  S.  D.  — ,  130  N.  W.  841. 
Prlaeipal'a     luiowleilse     or    I»ek    •< 

■•me. 

27.  Where  a  principal  retains  money  paid 
on  a  settlement,  with  knowledge  of  all  the 
facts  pertaining  to  such  settlement,  it  is  a 
ratification  of  such  settlement,  although 
made  by  an  agent  without  authority  to 
make  final  settlements.  Dowaglac  MffE- 
Co.  V.  Hellekson,  13  N.  D.  257,  100  N.  W. 
717. 

28.  Unless  a  principal  repudiates  the  nn- 
authorized  act  of  his  acrent  within  a  reason- 
able time  after  knowledge  of  the  unauthor- 
ized act,  he  will  be  deemed  to  have  ratified 
the  same.  Russell  v.  Waterloo  Threshing 
Mach.  Co.,  17  N.  D.  248,  116  N.  W.  611. 

29.  Retaining  possession  of  property  pur- 
chased by  an  agent  not  authorized  to  do  so. 
after  knowledge  of  the  unauthorized  act  and 
acquiescing  in  the  sale  of  such  property  to 
another,  is  an  implied  ratification  of' the 
unauthorized  purchase  of  such  propertr. 
Ttussell  v.  Waterloo  Threshing  Mach.  Co., 
17  N.  D.  248.  116  N.  W.  611. 

30.  If  a  principal  intentionally  ratifies  an 
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unantborized  act  of  an  agent  without  full 
knowledge  of  all  the  facts,  when  euch  facta 
are  ascertainable,  he  cai\  not  thereafter  re- 
pudiate the  unauthorized  act  to  the  preju- 
dice of  the  other  party.  Russell  ▼.  Waterloo 
Threshing  Mach.  Co.  17  N.  D.  248,  116  N. 
W.  611. 

31.  There  may  be  an  implied  ratification 
by  silence  in  reference  to  the  unauthorized 
acts  of  an  agent  done  with  the  principal's 
knowledge,  where  the  party  dealing  with 
such  agent  is  thereby  led  to  believe  to  his 
prejudice  that  the  act  of  the  agent  is  ac- 
quiesced in.  Russell  y.  Waterloo  Threshing 
Mach.  Co.  17  N.  D.  248,  116  N.  W.  611. 

32.  Where  an  agent  of  defendant  pur- 
chased a  second  hand  threshing  machine 
from  plaintiff  without  authority  to  do  so 
and  another  agent  without  authority  to 
do  so  sells  such  machine  to  a  third  party 
and  notifies  defendants  of  the  sale  and  the 
terms  thereof  and  they  take  no  steps  to 
disapprove  such  sale,  their  failure  to  do  so 
amounts  to  a  ratification  of  the  purchase 
from  plaintiff.  Russell  v.  Waterloo  Thresh- 
ing Mach  Co.  17  N.  D.  248,  116  N.  W. 
611. 

33.  The  ratification  of  the  unauthorized 
met  of  aa  agent  in  taking  a  second  hand 
threshing  machine  outfit  as  part  payinent 
for  a  new  outfit,  is  shown  by  the  principal's 
acceptance  of  the  order,  with  the  under- 
standing that  the  agent  may  have  the  old 
outfit  in  payment  of  commissions  for  mak- 
ing the  sale,  after  paying  to  the  principal 
a  certain  percentage  of  the  value  of  the 
old  outfit  Schull  V.  New  Birdtall  Co.  17 
S.  D.  39,  96  N.  W.  276. 


IV.  RioHTs,    DuTiKs,    aud   Lubiutt    or 

AOBRT. 

a.  Diitiet  and  Liahilify  at  to  PrinoipiU. 

Bight  of  action  by  agent,  aee  Action  or 
Suit,  6a. 

Effect  of  agent's  discbarge  in  bankruptcy, 
see  Bankruptcy,  62. 

Duty  of  bank  acting  as  agent  to  account, 
see  Banks,  16. 

Liability  of  broker,  see  Brokers,  III. 

Extent  of  principal's  recovery  for  negligence 
of  agent,  see  Damages,  40-42. 

Evidence  as  to  value  of  land  in  action  to  re- 
cover purchase  price  unaccounted  for 
by  agent,  see  Evidence,  707. 

Sufficiency  of  evidence  of  plaintiff's  n^Ii- 
genee  in  selling  to  insolvent,  see  Evi- 
dence, 858. 

Agent  as  guarantor  of  purchase  money  notes 
for  property  sold,  see  Guaranty,  2. 

Liability  of  insurance  agent,  see  Insurance, 
14,  16. 

Sufficiency  of  allegations,  see  Pleading,  152. 

Compelling  conveyance  of  land  from  agent  to 
principal,  see  Specific  Performance,  27. 

Implied  or  constructive  trust  arising  from 
breach  of  agent's  duty,  see  Trusts,  8-11. 

34.  An  agent  owes  to  his  principal  the  ex- 


ercise of  good  faith  and  fair  dealing  in  the 
performance  of  his  duties,  and  when  he  is 
authorized  to  sell  his  principal's  property 
on  time,  and  to  t^e  "fair"  securities  for 
the  purchase  price,  a  failure  to  exercise  rea- 
sonable diligence  in  so  doing  renders  him 
liable  to  his  principal  for  the  resulting  loss. 
Morris  v.  Bradley,  —  N.  D.  — ,  128  N.  W. 
118. 

35.  Under  a  contract  by  which  an  agent 
was  to  sell  goods  and  on  accounting  with 
the  principal  to  turn  in  purchase  money 
notes  the  agent  could  not  require  the  prin- 
cipal to  take  notes  given  for  goods  sold  as 
agent  of  other  dealers,  such  being  clearly 
not  the  intention  of  the  parties.  Interna- 
tional Harvester  Co.  v.  McKeever,  21  S.  D. 
91,  109  N.  W.  642. 

Asemt  ooatraotliiK  with  himself. 

36.  It  being  a  breach  of  good  faith  on  the 
part  of  the  agent  to  deal  with  the  subject 
matter  of  the  agency  while  the  agency  ex- 
ists or  with  information  acquired  while  such 
agent,  so  as  to  make  a  profit  for  himself 
out  of  it  in  excess  of  his  lawful  compensa' 
tion,  if  he  does  so,  he  may  be  held  as  a 
trustee  and  compelled  to  account  to  his 
principal  for  all  profits  acquired  by  him  in 
such  dealings,  and  be  required  to  transfer 
them  to  the  principal  upon  being  reimbursed 
for  his  expenditures  for  the  same,  unless  the 
principal  has  consented  to  or  ratified  the 
same  with  knowledge  of  the  benefits  which 
the  agent  will  receive.  Durand  v.  Preston, 
—  8.  D.  — ,  128  N.  W.  129. 

37.  An  agent  of  a  mortgagee,  unless  he 
has  received  express  author!^  so  to  do, 
cannot  purchase  any  interest  in  the  mort- 
gaged property  and  hold  it  as  his  own, 
which  might  in  any  manner  tend  to  or  be 
inclined  to  put  him  in  a  position  antago- 
nistic to  that  of  his  principal.  Jolinson  v. 
Knappe,  —  8.  D.  — ,  123  N.  W.  867. 

38.  One  who  accepts  an  agency  to  take 
charge  of  a  house  and  lot  belonging  to  his 
principal,  collects  the  rents,  pays  taxes,  and 
sees  to  repairs,  and  gives  advice  as  to  the 
value  of  the  principal's  unimproved  farm 
lands,  thereby  assumes  a  fiduciary  and  confi- 
dential relation,  and  cannot  purchase  such 
farm  lands  for  himself  and  in  nis  own  name 
without  making  full  disclosure  of  all  facts 
bearing  on  the  value  of  such  lands  material 
for  the  principal  to  know  in  order  to  act 
intelligently,  and  if  the  agent  conceals  such 
facts  the  conveyance  is  voidable  at  the 
principal's  election.  Van  Dusen  v.  Bigelow, 
13  N.  D.  277,  67  L.R.A.  288,  100  N.  W.  723. 

[Cited  in  note  in  20  L.R.A.(N.S.)  1163 
on  right  of  broker  to  purchase  realty 
listed  with  him.] 

b.  Iiiability  to  Third  Persons;  Undisclosed 
Principal. 

Limitation  of  action  against  agent,  see  lim- 
itation of  Actions,  31. 

39.  An  agent  may  be  held  liable  to  third 
persons  for  injuries  to  property  entrusted  to 
his  care,  due  to  his  negligence.     Schlosser 
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T.  Or««t  Northern  R.  Co.  —  N.  D.  — ,  127 
N.  W.  602. 

40.  An  agent  who,  acting  for  hii  prin- 
cipal, but  without  disclosing  his  agency, 
employs  another  who  is  unaware  of  the 
agency,  is  personally  liable  to  a  third  per- 
son for  the  act  of  the  person  employed,  the 
same  as  if  he  had  hired  the  servant  for  him- 
self. Cockran  v.  Rice,  —  S.  D.  — ,  128  N. 
W.  683. 

41.  Under  N.  D.  Rev.  Codes  1809,  §  4343, 
subd.  2,  one  who,  without  authority,  exe- 
cutes a  written  contract  in  the  name  of  his 
principal,  without  believing  in  good  faith 
that  he  has  authority  to  do  so,  is  responsi- 
ble as  principal  to  third  persons  for  his  acts 
in  the  course  of  his  assumed  agency;  and  an 
action  is  maintainable  against  him  upon  the 
contract,  as  principal  therein,  and  for  its 
breach.  Kennedy  v.  Stonehouse,  13  N.  D. 
232,  100  N.  W.  268,  3  A.  A  K  Ann.  Cas.  217. 

42.  Under  N.  D.  Rev.  Codes  1899,  §  4995, 
one  injured  by  the  breach  of  an  agent's  war- 
ranty of  authority  may  recover  damages 
therefor  in  "the  amount  which  could  have 
been  recovered  and  collected  from  his  prin- 
cipal if  the  warranty  bad  been  complied 
with,"  and,  in  addition  thereto,  "the  reason- 
able expenses  of  legal  proceedings  taken  in 
good  faith  to  enforce  the  act  of  the  agent 
against  his  principal."  Kennedy  v.  Stone- 
house,  13  N.  D.  232,  100  N.  W.  268,  3  A.  & 
E.  Ann.  Cas.  217. 

e.  Righit  and  Compenaation  of  Agent;  Ev- 
pcntet* 

Right  of  broker  to  compensation,  see  Brok- 
ers, n. 

Evidence  as  to  agency  for  both  parties,  see 
Evidence.  738. 

Sufficiency  of  evidence  of  right  to  commis- 
sions, see  Evidence.  902,  905. 

Variance  between  pleading  and  proof  as  to, 
see  Evidence,  1061. 

Cross-examination  of  plaintiff  as  to  com- 
pensation, see  Witnesses,  67,  68. 

43.  In  an  action  to  recover  commission 
of  agents  under  contract  to  sell  farm  ma- 
chinery, by  which  they  guarantee  the  pay- 
ment of  notes  taken  in  payment  for  ma- 
chinery, where  judgment  was  entered  credit- 
ing the  amount  of  notes  so  guaranteed  but 
not  paid,  to  the  defendants  against  the  com- 
missions, the  court  properly  awarded  pos- 
session of  the  notes  to  the  agents  to  allow 
them  to  collect  anything  they  might  be  able 
thereon.  Walton  v.  Nichols  i,  S.  Co.  —  S. 
D.  — ,   128  N.  W.  474. 

44.  In  an  action  by  agents  to  recover  com- 
missions for  the  sale  of  farm  machinery  un- 
der a  contract  with  the  defendant  whereby 
they  guaranteed  any  notes  taken  in  payment 
for  machinery  sold,  if  the  defendant  pleaded 
as  a  defense  to  the  action  the  guaranty  of 
the  agents  of  the  notes  of  M.,  which  had  not 
been  paid,  there  was  properly  deducted  from 
the  amount  otherwise  owing  them,  the  full 
amount  of  such  notes  less  the  commissions 
of  the  agents  thereon,  though  they  made  no 
claim  in  the  action  for  the  commissions  on 


such  notes.    Walton  v.  Nichols  ft  S.  Co.  — 
8.  D.  — ,  128  N.  W.  474. 

45.  On  a  contract  of  agency  to  sell  goods, 
whereby  the  agent  was  to  give  commisaioB* 
only  on  goods  sold  and  settled  for  and  with 
right  to  the  principal  to  apply  to  oommia- 
sions  all  notes  adjudged  by  it  to  be  worth- 
less, and  also  making  commissions  payable 
at  time  of  settlement  or  after,  the  principal 
had  the  right  on  suing  for'  balance  due  to 
reject  doubtful  purchase  money  notes  which 
it  had  never  accepted  and  where  no  settle- 
ment had  yet  been  made.  International 
Harvester  Co.  v.  McKeever,  21  S.  D.  91, 
109  N.  W.  642. 

46.  An  agent  for  a  threshing  machine 
company  under  a  contract  reserving  the  sale 
of  secondhand  machines  to  the  company  and 
providing  that  such  sales  should  not  be  sub- 
ject to  commissions,  was  not  prevented 
thereby  from  recovering  commissions  for  the 
sale  of  a  secondhand  machine  which  he  or- 
dered for  himself,  where  he  agreed  with  the 
general  agent  that  the  company  should 
take  the  security  of  such  purchaser  and  ac- 
count to  him  for  all  received  above  the  price 
he  purchased  at.  Maloney  v.  Geiser  Mfg. 
Co.  17  N.  D.  195,  116  N.  W.  669. 

47.  Where  the  plaintiff  was  engaged  by 
the  defendants  to  secure  option  contracts  on 
mining  properties,  and  in  doing  so  he  ac- 
cepted commissions  from  the  persons  from 
whom  he  procured  the  options,  he  was  not 
entitled  to  recover  his  salary  under  the  con- 
tract with  the  defendants.  Lemon  v.  Little, 
21  8.  D.  628,  114  N.  W.  1001. 

d.  Hatters  aa  to  Suhagentt. 

Who  is  a  subagent,  see  supra,  6. 
Authority  to  employ  subagent,  see  Princi- 
pal and  Agent,  III.  b. 

48.  Where  an  agent  has  authority  to  em- 
ploy subagents,  he  will  not  be  liable  for 
the  acta  or  omissions  of  the  subagent,  un- 
less in  the  appointment  of  such  subagent 
he  is  guilty  of  fraud  or  n^ligenoe,  or  co- 
operates with  the  subagent  in  such  acts  or 
omissions,  under  8.  D.  Civ.  Code.  58  1899- 
1701.  Fanset  v.  Garden  City  State  Bank, 
—  S.  D.  — ,  123  N.  W.  686. 


V.  Editobiai.  Nons. 

Relation  of  agency  between  persons  joint- 
ly liable.  65  Am.  St  Rep.  683. 
Snbasenia. 

Subagents  and  their  relation  to  agent  ap- 
pointing them.    50  Am.  St.  Rep.  110. 
Tennlnailom  of  ac^moy. 

Validity  of  agent's  acts  after  pjrineipal's 
death.  39  Am.  Dec.  81. 

Dissolution  of  partnership  authorized  to 
act  as  agent,  as  termination  of  agency. 

23  L.R.A.(N.S.)  84». 
Powers  of  attoraox  icoKerally. 

Construction  of  power  of  attorney  giten 
by  two  or  more.  22  Am.  St.  Rep.  726. 
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Limiting  power  of  attorney  to  property 
owned  by  principal  at  time  of  execution. 

35  Am.  St.  Rep.  593. 
'    Implied  powers  under  power  of  attorney 
to  transact  business.       4  L.R.A.(N.S.)  843. 
S«Toeatlom  of  power  of  atiormex. 
Revocation  of  power  of  attorney. 

110  Am.  St.  Rep.  856. 
Necessity  of  notice  to  revoke  power  of  at- 
torney. 1  L.R.A.(N.S.)  577. 
Revocation  of  power  of  attorney. 

47  Am.  Dec.  343. 

Effect  of  provision  in  power  of  attorney 

declaring  it  shall  not  be  revoked  by  death. 

6  L.R.A.(N.S.)    855. 

Aceat's  authority  senersUyt  UablUty 

of  priaelpaL 

Authority  of  agent 

16  Am.  St  Rep.  493. 
Contracts   by   agents.    2   Am.   Dec.   513. 
Purchase  of  money  order  from  agent  of 
indorsee.  3    L.R.A.(N.S.)    136. 

What  collecting  agent  may  receive  in  pay- 
ment. 15  Am.  Dec  130. 
Authority  of  agent  to  accept  chattel  in 
payment  of  debt            19  L.RA.(N.S.)  324. 
Implied  or  apparent  authority  of  agent  to 
take  note  payable  to  himself. 

28  L.ItA.(N.S.)   341. 
Effect  of  agent's  nonpossession  of  security 

upon  question  of  authority  to  receive  pay- 
ment 23  L.R.A.(N.S.)  414. 
Agent's  power  to  borrow  money. 

29  Am.  St  Rep.  94. 
Right  of  one  knowingly  receiving  princi- 
pal's  money   in   payment  of  agent's   debt, 
which  he  believes  to  be  principal's. 

15  L.R.A.(N£.)   310. 

Power  to  sell  personalty  in  agent's  pos- 
session as  implying  power  to  exchange. 

10  L.R.A.(N.S.)  1118. 

Power  to  give  option  as  included  in  power 
to  sell  realty.  10  L.R.A.(N.S.)  867. 

Effect  of  fraud  by  agent  ex  necessitate  in 
making  proofs  of  loss  under  fire-insurance 
policy.  9  L.RA.(N.S.)  485. 

Liability  for  agent's  unauthorized  acts. 
22  Am.  St  Rep.  189;  88  Am.  St  Rep.  780. 

Liability  of  principal  for  acts  of  agent 
22  Am.  St  Rep.  94. 

Liability  of  principal  on  negotiable  paper 
executed  by  agent.  21  L.R.A.(N.S.)  1046. 
Satftflcatlon  of  •Keat's  aets. 

Ratification  of  unauthorized  execution  of 
written  instrument  27  Am.  Dec.  343. 

Ratification  of  agent's  act  in  borrowing 
money.  29  Am.  St.  Rep.  96. 

Power  of  principal  to  ratify  unauthorized 
contract  of  agent  so  as  to  raise  cause  of 
action  in  own  favor.    4  L.R.A.  (N.S.)   431. 

Implied  ratification  of  unauthorized  loan 
effected  by  agent  6  L.R.A.(N.S.)  311. 

Passive  acceptance  of  benefit  as  ratifica- 
tion of  agent's  unauthorized  use  of  third 
person's  money.  15  L.R.A.(N.S.)   693. 

Principal's  performance  of  part  of  con- 
tract in  ignorance  of  unauthorized  provi- 
sions inserted  by  agent,  as  ratification. 

29  L.R.A.(N.S.)    210. 

Payment  by  principal  of  what  he  deems 


property  or  services  worth  as  ratification 
of   agent's  unauthorized   contract  therefor. 
29  L.R.A.(N.S.)    400. 
Blcltta  aad  UablUty  of  agents. 

Liability  of  agent  where  principal  has 
no  legal  existence.        66  Am.  St.  Rep.  627. 

Personal  liability  of  agent  to  third  per- 
sons. 22  Am.  St  Rep.  508. 

Right  to  recover  from  agent  money  paid 
him  for  principal.        23  L.R.A.(N.S.)  553. 

Right  to  return  of  money  placed  in  hands 
of  agent  for  illegal  purpose. 

13  L.R.A.(N.S.)    267. 

Liability  of  agent  toward  principal  and 
third  person  respectively  for  money  or 
property  received  in  course  of  agency. 

2  L.R.A.{N.S.)    667. 

Right  of  principal  to  recover  from  broker 
or  other  agent  commissions  received  from 
other  party.  28  L.R.A.(N.S.)   962. 

Purchase  for  principal  of  property   op- 
tioned or  contracted  to  agent  personally. 
11  L.R.A.(N.S.)    122. 

Validity  of  agent's  acts  for  his  own  bene- 
fit 23  Am.  St  Rep.  249. 

Rescission  by  principal  where  agent  had 
adverse  interest  or  was  in  secret  employ- 
ment of  other  party.     7  Am.  St.  Rep.  279. 

Purchase  by  agent  of  principal's  property. 
80  Am.  St  Rep.  556. 

Effect  of  agent's  wilful  failure  to  render 

true  accounts  upon  right  to  compensation. 

6   L.R.A.(N.S.)    469. 


PBINOIPAI.  AND  SUBETT. 

I.  Who  is  a  Susett. 
II.  LiABn.TTiES    or    Surety;     Relbasb 

TBOlt. 

a.  In  OeneraU 

b.  What  will  Release  Surety. 

III.  Attthobitt  or  Foreign  Subbtt  Coit- 
FAST   TO   Execute   Urdertakino. 
rv.  'Editorial  Notes. 

Justification  of  sureties  on  appeal,  see  Ap- 
peal and  Error,  86,  87. 

As  to  bonds  generally,  see  Bonds. 

Sufficiency  of  consideration  for  contract  of 
suretyship,  see  Contracts,  12. 

Estoppel  of  surety,  see  Estoppel,  57. 

Parol  evidence  as  to  surety's  intent  in  sign- 
ing instrument,  see  Evidence,  417. 

Parol  evidence  as  to  suretyship  of  party 
signing  note,   see  Evidence,  432. 

As  to  guaranty,  see  Guaranty. 

Conclusiveness  against  or  in  favor  of  surelT' 
of  judgment  against  principal,  see 
Judnnent,  II.  e,  3. 

Right  of  surety  to  maintain  action  for 
conversion  of  mortgaged  property,  see 
Trover  and  Conversion,  3. 


I.  Who  is  a  Surett. 

Grantee  assuming  payment  of  mortgage  as 
principal  debtor,  see  Mortgage,  41. 
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Retiring  partner  as  surety  for  debts  as- 
sumed by  remaining  partner,  see  Part- 
nership, 21. 

Bee  also  infra,  13. 

1.  A  wife  who  joins  husband  in  the  exe- 
oution  of  a  mortgage  on  the  homestead, 
given  to  secure  his  debt,  does  not  thereby 
become  a  surety,  and  is  not  entitled  to 
notice  of  an  extension  of  the  time  for 
payment  of  the  mortgage  debt  Omlie  v. 
OToole,  16  N.  D.  126,  112  N.  W.  677. 

2.  Where  a  third  part^  had  commenced 
an  action  in  replevin  against  the  purchaser 
and  had  recovered  ju^^^ent  therein,  and 
the  seller  then  executed  to  such  party  a 
bond,  signed  by  another,  to  indemnify  the 
party  pending  appeal  of  the  judgment  in 
replevin,  such  other  party  was  a  surety. 
Bower  v.  Jones,  —  S.  D.  — ,  128  N.  W. 
470. 


n.  TiTABniTTIEB  OW  SURETY;    RELEASE  ntOH. 

a.  In  General. 

Direction  by  appellate  court  to  trial  court 
to  limit  liability  of  principal,  see  Ap- 
peal and  Error,  1147. 

Of  surety  on  bail  bond,  see  Bail  and  Recog- 
nizance, 4. 

3.  The  undertaking  of  sureties  cannot  be 
extended  by  construction  beyond  the  express 
stipulation  contained  in  the  contract. 
Chamberlain  v.  Quamberg,  23  S.  D.  65, 
119  N.  W.  1026. 

4.  The  suretv  on  a  bond  of  a  railroad 
company  by  which  both  the  principal  and 
surety  bound  themselves,  their  "successors" 
and  assigns  to  pay  all  damages  to  the  public 
lands,  timber,  natural  curiosities,  and  other 
public  property  on  a  forest  reservation 
through  which  the  railroad  right  of  way 
was  permitted,  is  liable  for  dama)!;es  caused 
while  a  receiver  was  in  possession  of  the 
railroad  property.  United  States  v.  Bailey, 
178   Fed.   302. 

5.  A  guaranty  company  which  has  be- 
come surety  to  the  marshal  for  the  faithful 
performance  of  their  duties  by  two  of  the 
deputies  is  primarily  liable  for  the  defalca- 
tions of  such  deputies  in  an  action  by  the 
United  States  against  the  marshal  and  such 
guaranty  company  as  surety  on  his  bond 
to  the  United  States  and  cannot  recover 
over  against  such  marshal  after  payment 
to  the  United  SUtes.  United  States  Fi- 
delity &  G.  Co.  v.  Haggart,  91  C.  C.  A. 
289,  163  Fed.  801. 

b.  What  will  Release  Surety. 

What  will  discharge  surety  on  bail  bond, 
see  Bail  and  Recognizance,  7. 

SuflSciency  of  evidence  of  surety's  consent 
to  alteration  of  bond,  see  Evidence,  878. 

What  will  release  guarantor,  see  Guaranty, 
III. 

•  C.  Whenever  the  duty  arises  to  disclose 


facts  to  one  about  to  become  surety  for  an 
agent,  it  is  only  as  to  facts  affecting  the 
risk  in  respect  to  the  subject-matter  of  the 
agency  that  the  duty  arises  to  disclose  tocfa 
facts  and  subject  to  this  rule,  the  duty  does 
not  arise  to  disclose  facts  known  as  to  the 
personal  habits  of  the  agent,  ^tna  In- 
demnity Co.  T.  Schroeder,  12  N.  D.  110, 
05  N.  W.  436. 

7.  Where  the  property  of  the  principal  on 
a  note  held  by  the  state  was  transferred  to 
the  state,  under  an  agreement  with  the  At- 
torney General  representing  the  state,  that 
upon  such  transfer  the  property  of  the  sure- 
ty, should  be  released  from  all  further  lia- 
bility, the  state  cannot  after  entering  into 
such  arrangement  with  the  Attorney  Gener- 
al, by  which  the  state  secured  an  amount 
in  excess  of  the  amount  specified  in  the 
note,  be  permitted  to  retain  the  property  so 
received  and  still  retain  its  claim  against 
the  property  of  the  surety.  State  v.  Mel- 
lette, 21  S.  D.  404,  113  N.  W.  83. 

8.  Under  8.  D.  Rev.  Civ.  Code  §  2006, 
providing  that  whenever  property  of  a  sure- 
ty is  hypothecated  with  that  of  the  prin- 
cipal the  surety  is  entitled  to  have  the 
principal's  first  applied,  a  wife's  separate 
estate  should  be  released  from  hypotheca- 
tion under  the  following  circumstances: 
The  husband  gave  a  note  to  one  who  was 
State  Treasurer  and  the  wife  was  surety 
on  it,  the  property  of  both  being  conveyed 
as  security;  the  husband  was  also  surety 
on  the  bond  of  the  treasurer  when  the  latter 
defaulted  and  turned  over  the  note  to  the 
state  to  cover  his  defalcation;  the  husband 
agreed  with  the  state's  representative  to 
turn  over  his  entire  property  to  the  state 
to  apply  on  the  bond  if  the  wife's  estate 
could  be  saved  and  he  did  on  such  agree- 
ment turn  over  all  his  property,  but  after- 
wards the  hsuband's  property  though  fully 
sufficient  to  discharge  the  note  was  all 
applied  to  the  bond  without  crediting  the 
note  against  the  defalcation  and  the  state 
thereupon  sought  to  subject  the  wife's  prop* 
ertv  to  the  payment  of  the  note.  State  v. 
Mellette,   21   S.   D.  404,   113  N.   W.  83. 

9.  If  the  superintendent  of  an  elevator 
company  has  knowledge  of  gambling  or 
drinking  habits  of  one  of  their  local  agents 
or  of  other  vices  not  connected  with  his 
duties  as  agent,  failure  to  disclose  soeh 
facts  to  the  defendant  sureties  on  his  count- 
er-indemnity bond,  sent  to  the  superin- 
tendent at  his  request,  and  delivered  to  the 
first  surety,  will  not  relieve  them  from 
liability  on  their  bond.  .tEtna  Indemnity 
Co.  V.  Schroeder,  12  N.  D.  110,  95  N.  W. 
436. 

Prineipml'a  failure  to  execute  bond. 

10.  In  all  cases  where  the  principal  in  * 
bond  would  be  liable  without  reference  to- 
the  bond  for  the  acts  constituting  a  breach, 
the  failure  of  the  principal  to  sign  the  bond 
does  not  render  it  void  as  to  the  surety  and 
release  it  from  liability  thereon,  where  the 
parties  thereto  bound  themselves  severally 
as  well  as  jointly  to  perform  its  conditions. 
United  States  Fidelity  4  G.  Co.  v.  Haggart^ 
91  C.  C.  A.  289,  163  Fed.  801. 
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Esasnre  of  names  of  other  snretle*. 

11.  The  erasure  by  or  on  behalf  of  the 
obligee  of  a  surety's  name  on  a  contractor's 
bond  releases  all  sureties  on  said  bond  who 
signed  after  the  surety  whose  name  was 
<>ra^ed  and  before  the  erasure,  unless  they 
consented  to  the  erasure.  Hilleboe  v.  War- 
ner, 17  N.  D.  594,  118  N.  W.  1047. 
Eztenalon  of  time. 

Xecessity  of  alleging  and  proving  noncon- 
sent  to  extension,  see  Pleading,  261. 

12.  If  the  principal  two  days  before  any- 
thing could  be  collected  on  the  original  note 
pays  the  interest  thereon  in  full  and  exe- 
cutes another  note  for  the  same  amount  as 
the  original,  due  one  year  from  date,  it 
may  be  inferred  that  there  was  an  agree- 
ment for  an  extension  of  the  time  of  pay- 
ment of  the  original  note,  based  on  a  suffi- 
cient consideration  which  will  discharge  the 
sureties  who  did  not  consent  to  the  exten- 
sion. Windhorst  y.  Bergandahl,  21  S.  D. 
218,  130  Am.  St.  Rep.  715,  111  N.  W.  544. 

13.  One  who  conveys  property  to  another, 
who  assumes  the  payment  of  a  note  se- 
cured by  a  mortgage  thereon  with  the  con- 
sent of  the  mortgagee,  becomes  a  surety, 
and  is  released  from  liability  on  such  in- 
debtedness under  S.  D.  Rev.  Civ.  Code  § 
1909  which  provides  that  a  surety  is  exon- 
erated in  like  manner  with  a  guarantor, 
and  §  1986  which  provides  that  "a  guarant- 
or is  exonerated  except  so  far  as  he  may 
be  indemnified  by  the  principal,  if  by  any 
act  of  the  creditor,  without  the  con-ent  of 
the  guarantor,  the  original  obligation  of 
the  principal  is  alterea  in  any  respect,  or 
the  remedies  or  rights  of  the  creditor 
against  the  principal  in  respect  thereto,  in 
any  way  impaired  or  suspended,"  where  an 
extension  of  the  time  for  the  payment  of 
the  debt  is  granted  to  the  grantee  without 
the  mortgagor's  consent.  Iowa  Loan  &  T. 
Co.  V.  Schnose,  19  S.  D.  248,  103  N.  W. 
22,  0  A.  &  E.  Ann.  Cas.  266. 

[Cited   in   note   in   4   L.R.A.(N.S.)    666, 

on  effect  upon  mortgagor's  obligation 

of  modification  between  mortgagee  and 

subsequent    grantee.] 

I'Mllnre  to  proceed  acalnst  priaoipal. 

14.  One,  who  gives  a  note  secured  by  a 
mortgage  on  certain  property  and  there- 
after conveys  the  property  to  another  who 
assumes  the  payment  of  such  indebtedness 
with  the  consent  of  the  mortgagee,  is  dis- 
charged from  liability  on  said  note,  where 
no  action  is  commenced  within  six  years 
after  such  conveyance,  the  maturity  of  the 
note,  and  the  payment  of  interest  thereon. 
Iowa  Loan  &  T.  Co.  v.  Schnose,  19  S.  D. 
248,  103  N.  W.  22,  9  A.  4  E.  Ann.  Cas.  255. 

14a.  The  failure  of  a  creditor  to  file  a 
promissory  note  executed  by  a  husband  and 
wife  as  joint  makers,  the  wife  being  a 
surety  only,  as  a  claim  against  the  estate 
of  the  deceased  husband,  on  request  of  the 
wife's  attorney  made  after  due  notice  to 
creditors  to  present  their  claims  against 
such  estate  had  been  given,  does  not  re- 
lease the  wife  as  surety,  as  a  creditor,  in 
the  absence  of  a  statute  requiring  him  to 


do  so,  is  under  no  duty  to  use  active  dili- 
gence against  the  principal  at  the  hazard 
of  releasing  the  surety.  Yerxa  v.  Ruth- 
ruff,  —  N.  D.  — ,  25  L.R.A.(N.S.)  139, 
120  N,  W.  768. 


III.    AUTHOBITY    OF    FOREIGN    SUBETY    COM- 
PANY TO  Execute  Uitdebtakino. 

15.  The  authority  of  a  foreign  surety 
company  to  executfe  an  undertaking  need 
not  appear  on  the  face  of  the  clerk's  certifi- 
cate approving  the  same,  under  S.  D.  Laws 
1895,  chap.  45,  p.  51,  §  3  (S.  D.  Rev.  Civ. 
Code  §  880),  which  provides  that  the  pro- 
duction of  their  certificate  of  authority  to 
do  business  in  the  state  or  an  authorized 
copy  thereof  shall  be  sufficient  authority 
for  the  approval  of  any  bond  or  undertak- 
ing by  the  officers  authorized  to  approve  the 
same.  Germantown  Trust  Co.  v.  Whitney, 
10  S.  D.  108,  102  N.  W.  304. 


IV.  EorroBiAi.  Notes. 

Extending  a  surety's  liability  by  implica- 
tion. 7  Am.  St.  Rep.  373. 

Liability  of  surety  when  liame  of  prin- 
cipal or  another  is  forged. 

8  Am.   St.  Rep.   246. 
Liability  of  sureties  on  successive  bonds. 

10  Am.  St.  Rep.  843. 
Liability  as  between  different  sets  of  sure- 
ties. 70  Am.  St.  Rep.  443. 
Duty  of  one  taking  note  to  inform  one 
assuming  obligation  of  surety  of  principal's 
insolvency.  14  L.R.A.(N.S.)  377. 
Effect  upon  liability  of  surety  of  prin- 
cipal's incapacity  to  contract. 

20  L.R.A.(N.S.)  1000. 
Wliat  will  release  liability  of  avre- 
tie*.  . 
Discharge  of  surety. 

5  Am.  Dec.  279;  55  Am.  St.  Rep.  874. 
What  will  discharge  surety. 

28  Am.  St.  Rep.  691. 
Duty  owed  by  creditor  to  surety. 

115  Am.  St.  Rep.  85. 
Discharge  of  surety  or  guarantor  by  mat- 
ters existing  at  or  before  execution  of  con- 
tract. 63  Am.  St.  Rep.  327. 
Negligence    releasing    surety. 

7  Am.  Dec.  370. 
Release  of  sureties  by  change  in  duties 
or  obligations  of  principal, 

6  Am.  St.  Rep.  458. 
Effect  of  legislative  alterations  of  officer's 
duty  to  discbarge  sureties. 

93  Am.  Dec.  526. 

Change    of    principals    to    obligation    as 

discharge  of  surety.     10  L.R.A.(N.S.)  1160. 

Effect  on  liability  of  surety  of  surrender 

of   lease  containing  option   to   purchase. 

9  L.R.A.(N.S.)    557. 
Whether  surety  is  discharged  by  obligee's 

acceptance  of  new  but  defective  obligation. 
16  L.R.A.(N.S.)    343. 
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Failure  to  prewnt  claim  against  estate 
of  deceased  or  bankrupt  principal,  as  re- 
leasing  surety.  26   L.R.A.(N.S.)    139. 

Effect,  under  negotiable  instruments  law, 
of  extension  of  time  to  principal  to  release 
one  apparently  primarily  Jiable  but  in  fact 
surety.  26  Lil.A.(N.S.)   99. 

Effect  upon  mortgagor's  obligation  of 
modification  between  mortgagee  and  subse- 
quent grantee.  4  L.R.A.(N.S.)    666. 

Release  of  surety  on  building  contractor's 
bond  by  making  payments  not  authorized 
by  contract.  6  L.R.A.(N.S.)  418-420. 

Extension  of  time  for  levying  execution  as 
discharge  of  surety.    6  L.R.A.(N.8.)    764. 

Effect  under  negotiable  instrument  law 
ol  extension  of  time  to  release  surety  or 
guarantor.  31   L.R.A.(N.S.)    149. 

Effect  under  negotiable  instruments  law, 
or  extension  of  time  to  principal,  to  release 
one  apparently  primarily  liable,  but  in  fact 
surety.  10  L.R.A.(N.8.)    129. 

Renewal  of  principal's  obligation  as  re- 
leasing party  to  collateral  note. 

23  L.R.A.(N.S.)    141. 

Pa}rment  voidable  under  bankruptcy  act 
as  discharge  of  surety,  guarantor,  or  in- 
dorser.  9  Lr.A.(N.S.)    581. 

When    discharge    of    principal    in    bank- 
ruptcy will   release   surety  on  bond  given 
in  action  at  law. 
14  L.R.A.(N.S.)  507;  28  L.R.A.(N.S.)  234. 

Payment  of  note  by  maker,  which  proves 
ineffectual  as  a  satisfaction,  as  affecting 
liability  of  surety.  13  L.R.A,(N.S.)  206. 
Slclits  of  miretiea. 

Surety's  claim  upon  principal. 

17  Am.  St.  Rep.  276. 

Proceedings  by  surety  to  compel  principal 
to  discharge  obligation. 

117  Am.  St.  Rep.  36. 

When   surety's   cause   of   action    against 
principal  becomes  perfect  and  enforceable. 
134  Am.  St.  Rep.  557. 

Right  of  sureties  who  perform  abandoned 
contract  to  moneys  unpaid,  as  against  as- 
signees or  creditor?  of  contractor; 

14  L.R.A.(N.S.)    457. 

Right  of  sureties  to  indemnity  held  by 
cosurety.  43  Am.  Dec.  663. 


PRIXTED  8TI0KEB8. 

Use  of,  on  ballots,'  see  Voters  and  Elections, 
II.  e,  3.  d. 


*'*" 


PRIKTINO. 

Of  record  on  appeal,  costs  of,  see  Appeal 

and  Error,  1162. 
As  item  of  costs,  see  Costs  and  Fees,  12,  16. 


♦  »» 


PRIOR   APPROFRIATIOH. 

Of  water,  see  Waters,  3-7. 


PRIORZTT. 

Between  chattel  mortgages  on  failure  to 
reflle  earlier  mort^tge,  see  Chattel 
Mortgage,  34,  35. 

Of  statutory  allowance  over  bequests,  see 
Executor  and  Administrator,  28,  29. 

Between  various  liens,  see  Liens,  VI. 

Between  mortgage  and  other  lien,  see  Mort- 
gage, 11. 

Of  assessment  for  public  improvement,  see 
Public  Improvements,  IV. 

Between  purchaser  at  sheriff's  sale  and  deed 
delivered  before  levy  and  recorded  be- 
fore judgment,  see  Real  Property,  8. 

Of  tax,  see  Taxes,  VI. 

See  alio  Preferences. 


PRI80H. 

Imprisonment  in,  for  crime,  see  Criminal 
Law,  IV. 


PRIVAOT. 


Editorial  aote. 

Right  of  privacy.     89  Am.  St  Rep.  844. 


PRIVATE  ACTION. 

Editorial  aotea. 

Private  right  of  action  for  obstruction  of 
navigable  stream.        3  L.R.A.(N.S.)   1126. 

Private  action  for  violation  of  statute  not 
expressly  conferring  it. 

9   L.R.A(K.S.)    338. 

Violation  of  police  ordinance  as  ground 
for  private  action.        6  L.R.A.(K.S.)  186. 


4»» 


PRIVATE  0RO88INO. 

Duty  of  railroad  company  as  to,  see  Bait 
roads,   1. 


PRIVATE  P1TRPOBE. 

Right  to  take  property  under  power  of  em- 
inent domain  for,  see  Eminent  Domain, 
I.  d. 


PRIVATE  ROADS. 

Editorial  mote. 

Liability  for  condition  of  private  way. 
21   L.R.A.(N.S.)  977. 
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Of  witnesses,  see  Witnesses,  IV.  f. 
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PBTVUXOED  OOMMUmOATION. 

Evidence  of,  see  Evidence,  IX.  D. 
In  libel  or  slander  case,  see  Libel  and  Slan- 
der, L  d. 


PRIVII.EOE  TAX. 

See  License,  II. 


PRIVITY. 


Between   grantee   and   grantor.   Bee   Judg- 
ment, 117. 


PBOB  ABI.E  OATT8E. 

Certificate  of,  effect  of,  see  Criminal  Law, 
77. 

Presumption  as  to,  see  Evidence,  11.  e,  9. 

I'or  libelous  publication,  see  Libel  and 
Slander,  15,  Ifi. 

A»  defense  to  action  for  malicious  prose- 
cution, see  Trial,  137. 

Question  for  jury  as  to,  see  Trial,  IV,  d,  4. 


PROBATE. 


Right  of  executor  to  appeal  from  judgment 
refusing  to  probate  will,  see  Appeal  and 
Error,  35. 

Necessity  for  giving  bond  on  appeal  from 
decision  revoking,  see  Appeal  and  Er- 
ror,  81. 

Jurisdiction  as  to  probate  matters,  see 
Courts,  n.  a,  2. 


pbooedhbe. 


In   attachment,  see  Attachment,  III. 

In  bankruptcy  proceedings,  see  Bankruptcy, 

III. 
On  certiorari,  see  Certiorari,  II. 
In  action  for  claim  and  delivery,  see  Claim 

and   Delivery,   II. 
In  contempt  proceedings,  see  Contempt,  III. 
In   criminal   cases  generally,  see  Criminal 

Law,  II. 
In  eminent  domain,  see  Eminent  Domain, 

IL 
On  habeas  corpus,  see  Habeas  Corpus,  III. 
For  laying  out  of  highway,  see  Highways, 

II.  c,  2. 
In  injunction  suit,  f>ee  Injunction,  II. 
On   application   for   relief   from   judgment, 

see  Judsmip"t.  VT.  f. 

Supp.  Dak.  Dig.— 50. 


In  mandamus  proceedings,  see  Mandamus, 

II. 
Motion  for  new  trial,  see  New  Trial,  VII. 
On    assessment    for    public    improvements, 

see  Public  Improvements,  IV.  d. 
On  Trial  generally,  see  Trial. 


pbooeedinos. 


Supplementary  to  execution,  see  Execution, 
II. 


PBOOEEDINOS  IK  REBt. 

Foreclosure  suit  as,  see  Limitation  of  Ac- 
tions, 60,  61. 


*»» 


PROCESS. 

See  Writ  and  Process. 


PRO    COHFESSO. 

Judgment  pro  confesso,  see  Judgment,  I.  b. 


PROFILE  MAP. 


Of  railroad  to  be  located  on   public  land 

e an  ted    by    government,    see    Publio 
mds,  11. 


*»» 


PROFITS. 

Loss  of,  as  element  of  damages,  see  Dama- 
ges, III,  j. 

Right  to,  during  occupancy  under  invalid 
tax  deed,  see  Taxes,  181. 


*»» 


PROHIBITION. 

Original   jurisdiction  of  supreme  court  to 

grant  writ  of,  see  Courts,  37a-38. 
Of  sale  of  liquors,  see  Intoxictaing  Liquors. 

1.  The  writ  of  prohibition  is  not  a  writ 
of  right,  but  is  available  only  when  the 
inferior  court,  body  or  tribunl  is  about  to 
act  without  any  jurisdiction  or  in  exces!) 
of  jurisdiction.  Zinn  v.  District  Ct.  17 
N.   D.   128,  114  N.  W.  475. 

2.  An  application  for  a  writ  of  prohibi- 
tion to  restrain  the  vacation  of  a  judgment 
will  not  be  branded  where  the  other  party 
has  by  an  error  of  the  court  in  giving 
notice  to  counsel  been  prevented  from  mak- 
ing an  application  for  a  rehearing.  Nys- 
trom  V.  Templeton,  17  N.  D.  463,  117  N. 
W.  473. 
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3.  The  writ  of  prohibition  is  not  avail- 
able to  arrest  further  proceedings  by  a  trial 
court  on  an  indictment  found  by  a  grand 
jury  irregiilarly  drawn,  summoned,  and  im- 
paneled, as  district  courts  have  jurisdiction 
to  impanel  grand  juries,  and  if  erroneous 
rulings  are  made  on  these  questions  no 
question  of  the  jurisdiction  of  the  subject- 
matter  nor  of  the  person  is  presented  which 
can  be  reviewed  through  a  writ  of  prohibi- 
tion. Zinn  V.  District  Ct.  17  N.  D.  128, 
114  N.  W.  475. 


the  contrary  it  appears  that  the  commis- 
sion had  advertised  for  separate  bids  on 
different  portions  of  the  required  labor 
and  material,  reserving  the  right  to  con- 
tract for  such  portions  as  it  may  deem 
proper.  Davenport  v.  EIrod,  20  S.  D.  567, 
107  N.  W.  833. 
Eziatenoe  of  other  remedy. 

10.  The  writ  of  prohibition  will  not  issue 
where  the  threatened  action  of  the  lower 
court  will  be  open  to  an  adequate  though 
slower  review  by  appeal.     Selzler  v.  BiJ- 


4.  A  writ  of  prohibition  will  not  issue  /  w,  N.  D.  ,  124  N.  W.  426. 


against  a  district  court  of  North  Dakota  to 
restrain  it  from  further  proceedings  in  an 
action  to  enjoin  the  pure  food  commissioner, 
when  the  issue  in  that  court  is  the  legality 
or  illegality  of  the  acts  threatened  by  the 
commissioner,  and  the  record  leaves  the 
question  in  doubt.  State  ex  rel.  Ladd  v. 
District  Ct.  17  N.  D.  285,  15  L.R.A.(N.S.) 
331,  115  N.  W.  675. 

5.  Prohibition  is  the  proper  remedy  under 
S.  D.  Code  Civ.  Proc.  §§  775-778,  to  pre- 
vent city  officers  from  granting  liquor 
licenses,  where  the  election  authorizing  such 
licenses  was  held  under  a  petition  which 
did  not  contain  the  required  number  of 
signatures.  State  ex  rel.  Cain  v.  Toomey, 
—  S.  D.  — ,  129  N.  W.  563. 

6.  Quo  warranto  and  not  prohibition  is 
the  proper  remedy  to  try  title  to  public 
office.  State  ex  rel.  Walklin  v.  Shanks,  — 
S.  D.  — ,  125  N.  W.  122. 

7.  Prohibition  is  the  proper  proceeding 
to  test  the  question  of  the  jurisdiction  of  a 
circuit  court  to  issue  an  order  restraining 
the  county  officials  from  removing  their 
offices  pending  the  determination  of  con- 
test proceedings  on  the  contest  of  an  elec- 
tion on  the  question  of  the  removal  of  a 
county  seat  Shaw  v.  Circuit  Ct.  —  S.  D. 
— ,  129  N.  W.  907. 

Agalnat  lettiag  of  oomtraot  hj  atate 
eapltol  oommlasion. 

8.  A  proceeding  by  prohibition  to  prevent 
the  execution  of  any  contracts,  issuing  any 
certificates  or  performing  any  acts,  by  mem- 
bers of  the  state  capitol  commission,  cre- 
ated by  S.  D.  Laws  1905,  chap.  163,  im- 
pliedly admits  the  existence  of  such  board, 
and  the  validity  of  such  statute  could  not  be 
considered  in  such  a  proceeding.  Daven- 
port V.  Elrod,  20  S.  D.  567,  107  N.  W.  833. 

9.  Prohibition  will  not  lie  at  the  suit 
of  a  taxpayer  to  restrain  the  letting  of 
a  contract  by  the  state  capitol  commis- 
sion for  the  completion  of  a  proposed  wing 
of  a  capitol  building,  claimed  to  be  in  vio- 
lation of  the  terms  of  S.  D.  Laws  1905, 
chap.  163,  §§  2,  3,  creating  such  commis- 
sion and  providing  that  "no  certificate  shall 
be  issued  or  debt  created  at  any  time  in  ex- 
cess of  the  amount  of  cash  in  such  state 
capitol  building  fund  when  such  certificate 
is  issued  or  debt  created,"  although  the  cost 
of  such  wing  is  in  excess  of  the  amount  in 
the  building  fund,  as  it  will  not  be  pre- 
sumed that  the  commission  will  exceed  its 


11.  An  appeal  from  the  action  of  the 
district  court  in  enjoining  proceedings  by 
board  of  drainage  commissioners  acting 
regularly  and  within  its  exclusive  jurisdic- 
tion, is  not  a  speedy  nor  adequate  remedy, 
so  as  to  prevent  the  remedy  by  a  writ  of 
prohibition.  State  ex  rel.  Dorgan  t.  Fisk, 
15  N.  D.  219,   107  N.  W.   191. 

Editorial  motea. 

Writ  of  prohibition. 

Ill  Am.  St.  Rep.  930. 
When  prohibition  lies.      12  Am.  Dec.  604. 
Prohibition  against  proceeding  under  un- 
constitutional statute. 

1  L.R.A.(N.&)   843. 
Prohibition   to   restrain    suit   prosecuted 
collusively  or  for  ulterior  purpose. 

24  L.R.A.(N.S.)   874. 
Prohibition  to  restrain  court  from  pro- 
ceeding in  case  in  which  change  of  venue 
erroneously  denied.        2  L.R.A.(K.S.)  395. 


'BOMISSOKT  NOTES. 


See  Bills  and  Notes. 


PROMOTERS. 


Enforceability  of  contract  by  promoters  of 
mutual  insurance  company,  see  Insur- 
ance, 28. 


PROMPTNESS. 


In  rescission  of  contract,  see  Contracts,  TI. 
b,  1. 


PROOF. 

Of  service  of  process,  see  Writ  and  Process, 
IL 


PROPERTY. 


Bumea  inai  ine  commission  will  exceea  its  i  .     •     I 

authority,  especially  where  it  does  not  ap- '  Protection  of  rights  in,  see  Constitutions' 
pear  that  it  contemplates  doing  so,  but  on  (  Law. 
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Guaranty  of  right   to,   see   Constitutional 

Law,  II.  b. 
Condemnation  of,  see  Eminent  Domain. 
Presumption   and   burden   of  proof   aa   to, 

see  Evidence,  II.  j. 

N.  D.  Rev.  Codes  1899,  §  7594,  recognizes 
intoxicating  liquors  as  property  that  may 
have  Intimate  use.  State  ex  rel.  Kelly  v. 
HcMaster,  13  N.  D.  58,  99  N.  W.  68. 


PROSECUTING  ATTORITET. 

See  State's  Attorney. 


PROSPECTIVE  UBOISLATION. 

In  general,  see  Statutes,  III.  i. 


PROSTITUTIOir. 

Houises  of,  see  Disorderly  Housea. 


PROTEST. 


Recovery  back  of  payments  made  to  officials 
under  protest,  see  Assumpsit,  20,  22. 

Validity  of  agreement  not  to  file  protest 
against  application  for  patent  to  land, 
see  Contracts,  120. 


*»* 


PROVISO. 


Is   statute,  construction   of,   see   Statutes, 
III.  e. 


PROXIMATE  CATTSE. 

Of  loss  of  grain,  breach  of  threshing  con- 
tract as,  see  Damages,  10. 
Presumption  as  to,  see  Evidence,  II.  g. 
Of  injury  in  highway,  see  Highways,  22. 
Question  for  jury  as  to,  see  Tria\,  IV.  e. 

1.  A  charge  that  proximate  cause  within 
the  meaning  of  the  court,  is  such  a  cause 
as  operates  to  produce  particular  conse- 
quences without  the  interference  of  any  in- 
dependent unforeseen  cause,  without  which 
the  injury  would  not  have  occurred  is  not 
erroneous.  Pendroy  v.  Great  Northern  R. 
Co.  17  N.  D.  433,  117  N.  W.  531. 

Of    Injary   to    animal. 

2.  One  permitting  his  colts  to  run  at 
large  on  a  highway  adjacent  to  the  lands 
of  another  is  not  liable  for  injury  to  a 
colt  of  the  latter,  resulting  from  its  becom- 
ing caught  in  a  barb-wire  fence  in  its  ef- 
forts to  get  with  the  others,  since  the  pres- 
ence of   the  colts  in   the   highway  is  not 


the  proximate  cause  of  the  injury.  Loiseau 
V.  Arp,  21  S.  D.  566,  14  L.R.A.(N.S.)  855, 
130  Am.  St.  Rep.  741,  114  N.  W.  701. 

3.  Where  the  complaint  alleged,  and  the 
plaintiff  was  permitted  over  objection  to 
show,  certain  special  damages  suffered  by 
him,  on  account  of  extra  care  and  atten- 
tion required  in  rearing  a  sucking  colt,  the 
increase  of  one  of  the  animals  killed,  it 
was  not  error,  as  defendant's  negligence  in 
killing  the  dam  of  said  colt  was  the  proxi- 
mate cause  of  the  special  damages  thus 
claimed.  McDonnell  v.  Minneapolis,  St.  P. 
&.  S.  Ste.  M.  R.  Co.  17  N.  D.  606,  118  N. 
W.  819. 

Of  injury  on  sldeiralk. 

4.  The  suffering  of  weeds  to  grow  to 
such  a  height  in  an  unguarded  drainage 
ditch  along  a  sidewalk,  as  to  obscure  the 
ditch,  is  not  the  proximate  cause  of  in- 
juries caused  by  a  pedestrian  stepping 
from  the  walk  into  the  ditch,  where  it  ap- 
pears that  the  injured  person,  upon  becom- 
ing frightened  by  the  whistle  of  a  bicycle 
rider  who  had  approached  suddenly  from 
the  rear,  took  such  step  without  looking, 
since,  as  she  did  not  look  where  she  was 
stepping,  she  was  not  misled  or  deceived 
as  to  the  dangerous  character  of  the  place 
by  such  weeds.  Braatz  v.  Fargo,  —  N.  D. 
— ,  27  L.R.A.(N.S.)  1169,  126  N.  W.  1042. 
Of   injury    to    serrant. 

5.  The  use  of  a  short  or  "stub"  pilot  in- 
stead of  a  long  pilot  cannot  be  considered 
as  the  proximate  cause  of  the  derailment 
and  overthrow  Of  an  engine  while  going  at 
a  speed  of  35  miles  an  hour  on  running 
into  a  herd  of  100  cattle  asleep  on  the  track. 
Briggs  V.  Chicago  A  N.  W.  R.  Co.  60  C. 
C.  A.  513,  126  Fed.  745. 

Of  death. 

6.  A  father  cannot  recover  for  the  death 
of  a  daughter  three  months  old  alleged  to 
have  resulted  from  the  negligence  of  a 
druggist  in  furnishing  medicine  other  than 
that  called  for  by  a  prescription,  where 
the  child  was  already  dangerously  ill  with 
uremia  when  the  medicine  was  adminis- 
tered, and  it  is  impossible  definitely  to 
ascertain  whether  the  death  was  caused 
by  the  medicine  administered  or  by  the 
disease.  Scherer  v.  Schlaberg,  18  N.  D. 
421,  24  L.R.A.(N.S.)  620,  122  N.  W.  1000. 

Editorial  notes. 

Proximate  cause  of  injuries. 

14  Am.  St  Rep.  286. 

Proximate  and  remote  cause. 

38  Am.  St.  Rep.  807. 

Liability  of  remote  wrongdoer  for  inju- 
ries. 67    Am.    Dec.    461. 

Negligence  responsible  for  accident  as 
proximate  cause  of  injury  received  in  per- 
formance of  act  or  work  thereby  renaerea 
necessary.  7  L.R.A.(N.S.)  907. 

Subsequent  conduct  of  injured  person  in 
its  relation  to  proximate  cause,  as  dis- 
tinguished from  contributory  negligence: 

18  L.R.A.(N.S.)   640. 

Anticipation  as  element  of  proximate 
cause.  11  L.R.A.(N.S.)  684. 
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Discharging  oil  into  stream  or  bay  as 
proximate  cause    of  fire. 

30  L.R.A.(N.S.)   1210. 

Setting  out  fire  as  proximate  cause  of 
injury  to  one  burned  while  seeking  to  pro- 
tect his  property.         16  L.R.A.(N.S.)   819. 

Leaving  elevator  in  position  to  be  oper- 
ated by  stranger  as  proximate  cause  of 
injury  to  passenger.     22  L.R.A.(N.S.)  297. 

Proximate  cause  of  injury  from  car  or 
engine  set  in  motion  by  third  person. 

26  L.R.A.(N.S.)  719. 

Delaying  run  of  logs  as  proximate  cause 
of  loss  from  high  water,  wind,  or  other 
similar  cause.  31  L.R.A.(N.S.)  1131. 

Proximate  cause  of  injuries  following 
runaway.  5  L.R.A.(N.S.)   373. 

Negligent  breaking  of  bridge  as  proxi- 
mate cause  of  obstruction  oi  navigation 
during  repairs.  •  10  L.R.A.(N.S.)   730. 

Accumulation  of  material  aiding  spread 
of  fire  originating  on  another's  property  as 
proximate  cause  of  destruction  of  property 
of  third  persons.  12  L.R.A.(N.S.)   446. 

What  injuries  may  be  deemed  proximate- 
ly caused  by  absence  of  guard  rail  in  high- 
way. 18  L.R.A.(N.  S.)   1135. 

Proximate  caase  of  derailment  of  train 
resulting  from  stranger  throwing  unlocked 
switch.  11  L.R.A.(N.S.)   738. 

Weather  conditions  as  independent,  in- 
tervening, efficient  cause. 

20  L.R.A.(N.S.)    92. 

Obstructions  in  highway  as  proximate 
cause  of  injury  notwithstanding  interven- 
ing cause.  9  L.R.A.(N.S.)  648. 

Act  of  stranger  in  attempting  to  remedy 
defect  in  highway  as  intervening  cause  of 
injury  to  traveler.        14  L.R.A.(N.S.)  956. 

Intervening  act  of  child  as  breaking 
causal  connection  between  negligence  and 
injury.  23  L.R.A.(N.S.)  249. 

Liability  for  negligence  in  permitting 
hanging  wires,  notwithstanding  intervening 
act  of  third  person.      24  L.R.A.(N.S.)  978. 


PimUC  AOMUnSTBATOB. 


Appointment  of,  see  Executor  and  Admin- 
istrator, 2.- 


PUBLICATION. 


Of  notice  of  election  on  question  of  division 
of  county,  see  Counties,  15. 

Of  notice  of  sale  for  taxes,  laches  preclud- 
ing objection  to,  see  Limitation  of  Ac- 
tions, 23. 

Of  notice  of  foreclosure  sale  by  advertise- 
ment,  see  Mortgage,   89-92. 

Of  notice  of  tax  sale,  see  Taxes,  100-103. 

Of  notice  to  redeem  from  tax  sale,  see 
Taxes,  124. 

Of  resolution  for  opening  streets,  see  High- 
ways, 8. 


For  purpose  of  working  forfeiture  of  min- 
ing claim  for  failure  to  perform  work, 
see  mines,  9-12. 

Of  delinquent  tax  list,  see  Taxes,  226-229. 

Of  license  to  use  water  for  Irrigation,  see 
Waters,  10. 

Of  summons,  see  Writ  and  Process,  I.  e. 

Publication  every  day  except  Sunday  in 
the  proper  newspaper,  beginning  Monda;, 
January  7,  and  concluding  Tuesday,  April 
2,  satisfies  the  provision  of  U.  S.  Rev.  Stat 
§  2324  (U.  S.  Comp.  Stat.  1901,  p.  1426), 
for  giving  notice  by  publication  "for  at 
least  once  a  week  for  ninety  days"  to  a  co- 
owner  of  a  mining  claim  who  has  failed  to 
contribute  his  share  toward  the  annual  la- 
bor made  necessary  by  that  section.  Elder 
v.  Horseshoe  Min.  &  Mill.  Co.  194  U.  S. 
248,  48  L.  ed.  960,  24  Sup.  Ct.  Rep.  643. 
Affirming  16  S.  D.  124,  87  N.  W.  586. 


PUBLIC  BUILDINGMS. 

Delegation  of  power  as  to,  see  Constito- 
tional  Law,  16,  19. 

Estoppel  of  contractor  for,  to  rely  on 
breach  of  regent's  agreement  to  pro- 
cure insurance  on,  see  Estoppel,  54,  78. 

Grant  of  public  land  for,  see  Public  Lwids, 
2. 

The  erection  of  a  residence  for  the  gov- 
ernor at  the  capital  is  within  the  purposes 
of  the  grant  of  land  made  by  congress  to 
the  state  for  public  buildings  at  the  capi- 
tal, under  the  North  Dakota  enabling  act 
§17  (25  Stat,  at  L.  681,  c.  180).  State 
ex  reL  Rusk  v.  Budge,  14  N.  D.  632,  105 
N.  W.  724: 


*«» 


PUBLIC  CONTBACTS. 

Liability  on  bond  of  contractor  for  public 
improvement,  see  Bonds,  2-4. 

Contracts  by  county  officer,  see  Counties, 
39-43. 

Municipal  contracts,  generally,  see  Munici- 
pal Corporations,  VI. 

Contracts  for  public  improvements,  see 
Public  Improvements. 


PUBLIC    COBPOBATIONS. 

Corporation  for  purpose  of  erecting  armory 
as,  see  Corporations,  6. 

See  also  Counties;  Municipal  Corporations; 
Road  Districts ;  State  Capitol  Commis- 
sion; State  Institutions;  Towns;  Vil- 
lages. 


PUBLIC  ELEVATOB. 

See  Grain  Elevator. 
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P1TBU0  IMFROVXMZilfTS.  III.  Affboval   of    Wobe. 


I.  Resolution  fob. 

II.  Right  op  Crrr  to  pay  fob,  fbok 
Genebai-  Fund. 

III.  Appboval  of  Wobk. 

IV.  Assessments. 

a.  In  Oeneral. 

b.  Mature  and  Validity. 

c.  Property  Suiject  to. 

d.  Procedure. 

e.  Priority  of. 
V.  Editobial  Notes. 

Delegation  of  power  as  to,  see  Constitu- 
tional Law,  14. 

Matters  peculiar  to  drains  and  sewers,  see 
Drains  and  Sewers. 

Improvement  of  highway,  generally,  see 
Highways,  TV. 

Reimbursement  by  city  of  fund  for  special 
improvements  for  advances  from  same, 
see  Municipal  Corporations,   42. 

Payment  by  city  of  warrants  for,  see 
Municipal  Corporations,  46-50. 

Contracts  by  municipality  generally,  see 
Municipal  Corporations,  VI. 

Sufficiency  of  general  denial  in  action  on 
city  warrants  for,  see  Pleading,  281. 


I.  Rbsolutton  fob. 

1.  A  resolution  declaring  a  public  im- 
provement necessary  should  specify  the  ex- 
tent of  the  work  or  improvement,  by  shv.w- 
ing  the  height,  width,  and  thickness,  or 
should  appropriately  refer  to  the  plans  and 
specifications  therefor  then  on  file,  as  the 
matter  of  the  height  or  thickness  goes  to 
the  extent  of  the  improvement,  although 
S.  D.  Rev.  Pol.  Code,  §  1303,  does  not  pre- 
scribe what  the  form  or  substance  of  the 
resolution  shall  be.  Whittaker  v.  Dead- 
wood,  23  S.  D.  538.  122  N.  W.  590. 

2.  Where  the  resolution  of  the  city  coun- 
cil authorizinf;  the  grading  and  improve- 
ment of  a  street,  directed  that  the  cost  of 
improving  the  street  intersections  be  paid 
out  of  the  general  fund,  the  including  of 
the  cost  of  improving  such  intersections 
with  the  assessments  against  the  property 
fronting  upon  such  improvement,  was  whol- 
ly without  and  beyond  the  power  of  the 
city  board  of  commissioners  and  the  city 
engineer,  and  such  assessment  is  void. 
State  ex  rel.  Bowen  v.  Sioux  Falls,  — 
S.  D.  — ,  124  N.  W.  963. 


4.  The  fact  that  a  supervising  engineer 
was  appointed  by  the  council  especially  to 
superintend  the  building  of  a  sewer,  there 
being  no  city  engineer,  does  not  affect  the 
question  of  the  binding  effect  of  the  con- 
tract and  of  N.  D.  Rev.  U)de8  1905,  §§  2784, 
2800,  to  the  effect  that  the  work  must  meet 
with  the  approval  of  the  city  engineer. 
Baker  v.  La  Moure,  —  N.  D.  — ,  129  N. 
W.  464. 


n.  Right  of  Cirr  to  Pat  fob,  fbom  Gen- 
ebai, Fund. 

3.  Under  the  South  Dakota  Constitution 
and  existing  statutes,  a  city  has  the  power 
and  authority,  if  it  so  desires,  to  pay  the 
cost  of  grading  street  intersections,  out  of 
the  general  fund.  State  ex  rel.  Bowen  v. 
Sioul  Falls,  —  S.  D.  — ,  124  N.  W.  963. 


rv.  Assessments. 

a.  In  General. 

Reviefw  of,  by  certiorari,  see  Certiorari,  5. 

Burden  of  proof  as  to  deed  on  sale  for,  see 
Evidence,  68. 

Injimction    against    collection    of,   see    In-  ' 
junction,  I.  i. 

Conclusiveness  of  judgment  for  damages 
on  right  to  assess  benefits,  see  Judg- 
ment, 100. 

Strict  construction  of  statute  authorizing 
special  assessments,  see  Statutes,  91. 

As  to  taxes  generally,  see  Taxes. 

Validity  of  deed  given  on  sale  for  non- 
payment of  assessments,  see  Taxes,  175. 

Recovery  back  of  amount  paid  on  invalid 
sale  for  nonpayment  of  assessments, 
see  Taxes,  196. 

Priority  between  general  tax  and  special 
assessment,  see  Taxes,  235. 

See  also  supra,  2. 

6.  Special  assessments  for  local  street 
improvements  are  hot  taxation.  Whittaker 
v.  Deadwood,  23  S.  D.  538,  122  N.  W.  590. 

6.  A  special  assessn-  t  is  a  tax  in  the 
sense  that  it  is  an  enforced  contribution 
from  the  property  holder  for  a  public  bene- 
fit but  not  in  the  sense  that  it  is  a  burden 
the  amount  of  assessment. being  determined 
judicially  according  to  the  benefits.  State 
ex  rel.  Moore  v.  Furstenau,  —  N.  D.  — ,  129 
N.  W.  81. 

7.  The  power  conferred  upon  cities  to 
make  special  assessments  under  S.  D.  Rev. 
Pol.  Code,  §  1299,  is  not  restricted  as  to 
the  ownership  of  the  property  against 
which  the  levy  may  be  made.  Whittaker 
V.  Deadwood,  23  S.  D.  538,  122  N.  W.  590. 

8.  Under  the  scheme  of  N.  D.  Rev.  Codes 
1895,  §§  2265-2311,  the  city  makes  im- 
provements and  reimburses  itself  by  special 
assessments,  to  the  extent  of  the  improve- 
ments and  the  liability  of  the  property 
holder  is  to  the  city  only.  Pine  Tree 
Lumber  Co.  v.  Fargo,  12  N.  D.  360,  96  N. 
W.  357. 

9.  A  city  may  issue  assessment  warrants 
with  a  condition  for  pre-payment,  and  re- 
quire a  contractor  for  the  construction  of 
a  pavement,  to  take  them  as  payment,  the 
"specified  time"  for  payment  of  the  war- 
rants not  being  a  single  fixed  day  but 
only  an  ascertainable  dav.  Under  N.  D. 
Rev.  Codes  1905,  §§  2786,"2794,  2797,  2806, 


Digitized  by 


Google 


790 


PUBLIC  IMPROVEMENTS,  IV.  b— e. 


providing  for  making  of  pavements  in  cities 
to  be  paid  for  by  special  assessment  war- 
rants spread  over  a  period  of  years  in  in- 
stallments, that  such  warrants  made  "pay- 
able at  a  specified  time"  may  be  used  by 
the  city  in  payment  for  such  improvements, 
and  that  they  shall  be  a  lien  on  the  assessed 
property  but  that  the  property  owner  may 
pay  all  of  the  installments  and  discharge 
the  lien,  whereupon  the  city  may  give  notice 
and  stop  interest.  State  ex  rel.  Bithulitic 
Contracting  Co.  v.  Murphy,  —  N.  D.  — , 
128  N.  W.  303. 

b.  Nature  and   Validity. 

10.  A  special  assessment  for  construc- 
tion of  a  sidewalk  cannot  be  made  a  per- 
sonal obligation  of  the  owner  of  the  abut- 
ting property,  recoverable  by  action.  Brook- 
ings V.  Natwick,  22  S.  D.  322,  18  L.R.A. 
(N.S.)  1259,  133  Am.  St.  Rep.  927,  117 
N.  W.  376,  17  A.  &  E.  Ann.  Cas.  1254. 

,     [C  ited  in  note  in  133  Am.  St.  Rep.  931, 
j        935,  as  to  whether  a  personal  liability 
may  be  created   for  an  assessment.] 

11.  A  special  assessment  which  includes 
more  than  one  street,  and  streets  of  dif- 
ferent widths  in  the  same  paving  district 
or  improvement,  is  void,  under  S.  D.  Rev. 
Pol.  Code,  §  1303,  providing  that  when- 
ever a  city  council  shall  deera  it  necessary 
to  pave  or  otherwise  improve  a  street  with- 
in the  city  limits  for  which  a  special  as- 
sessment is  to  be  levied,  the  city  council 
shall  by  resolution  declare  such  work  or 
improvement  necessary,  as  the  word 
"street"  as  used  does  not  mean  that  two 
or  more  streets  of  unequal  widths  might  be 
coupled  together  and  made  to  constitute 
a  single  assessment  district.  Whittaker  v. 
Deadwood,  23  S.  D.  538,  122  N.  W.  590. 

12.  Under  S.  D.  Rev.  Pol.  Code,  §  1246, 
providing  that  the  city  auditor  shall  make 
or  cause  to  be  made  an  estimate  of  the 
work  proposed  to  be  done  by  the  city  and 
before  the  levy  by  the  city  council  of  any 
special  tax  upon  property  in  the  city  shall 
report  to  the  council  a  schedule  of  all 
parcels  of  land  which  may  be  subject  to 
the  proposed  special  tax  or  assessment,  and 
also  the  amount  of  such  special  tax  or 
assessment  which  it  may  be  necessary  to 
levy  on  such  lots  and  parcels  of  land,  an 
assessment  for  special  improvements  is  void 
where  the  city  auditor  did  not  have  on  file 
an  estimate  of  the  work  to  be  done,  as 
baid  statute  is  mandatory  and  should  be 
construed  in  connection  with  all  the  other 
parts  of  the  statute  relating  to  the  subject, 
and  such  provision  is  a  condition  precedent 
to  the  making  of  such  special  assessment. 
Whittaker  v.  Deadwood,  23  S.  D.  538,  122 
N.  W.  590. 

FrontaKe  tax. 

See   also   infra,   16. 

13.  The  "front  foot"  rule  for  computin" 
the  amount  of  special  assessment  for  local 
improvements,  as  provided  by  S.  D.  Rev 
Pol.  Code.  §  1304,  is  valid,  and  the  follow- 
ing of  any  other  rule  of  computation  would 


be  invalid.  Whittaker  t.  Deadwood,  23  & 
D.  538,  122  N.  W.  590. 

c.  Property  Subject   to. 

14.  Property  owned  by  the  United  States 
government  is  exempt  from  special  assess- 
ment for  local  improvement.  Whittaker 
V.  Deadwood,  23  S.  D.  538,  122  N.  W.  590. 

15.  A  special  assessment  for  a  local  im- 
provement by  a  municipal  corporatioo 
against  the  property  of  the  county  or  mu- 
nicipality is  not  within  the  meaning  of 
S.  D.  Const,  art.  11,  §  5,  providing  that 
the  property  of  the  state,  county,  and 
municipal  corporations,  both  real  and  per- 
sonal, shall  be  exemot  from  taxation. 
Whittaker  v.  Deadwood,'  23  S.  D.  538,  122 
N.  W.  590. 

16.  Under  S.  D.  Rev.  Pol.  Code,  §  1304, 
(S.  D.  Laws  1890,  chap.  37,  art.  16,  §  16), 

amending  Dak.  Comp.  Laws,  1887.  S  9'4> 
to  read  as  follows:  "Whenever  any  work 
or  improvement  .  .  .  shall  be  deter- 
mined, or  the  contract  let  therefor,  the  city 
engineer  shall  calculate  the  amount  to  be 
assessed  for  such  improvement  for  each  lot 
or  parcel  .  .  .  and  in  estimating  the 
assessment  he  shall  take  the  cost  of  such 
improvement  fronting  on  the  property  to 
be  assessed,  and  divide  the  same  by  the 
number  of  feet  'fronting  or  abutting  upon' 
tlie  same,  and  the  quotient  shall  be  the 
sum  to  be  assessed  per  front  foot  so 
abutting," — all  the  property  abutting  on 
the  portion  of  the  street  which  is  to  be 
improved  may  be  assessed  for  the  cost  of 
such  improvement,  including  the  cost  of 
street  and  alley  intersections  contained 
therein.  Brandhuber  t.  Pierre,  21  S.  D. 
447,  113  N.  W.  569. 

d.  Procedure. 

17.  Under  N.  D.  Rev.  Codes  1906,  55  2784, 
2800,  the  certificate  of  the  city  engineer 
that  the  work  has  been  completed  in  ac- 
cordance with  the  contract  is  essential  be- 
fore the  city  oflficers  can  properly  levy  as- 
sessments against  individual  property  for 
the  payment  of  the  cost  of  a  sewer.  Baker 
V.  La  Moure,  —  N.  D.  — ,  129  N.  W.  404. 

e.  Priority   of. 

18.  A  mortgage  executed  subsequent  to 
the  enactment  of  Comp.  Laws  1887.  §§  950- 
999,  defining  the  powers  and  duties  of 
cities  relating  to  public  improvements,  levy- 
ing assessments  therefor,  and  making  as- 
sessments for  local  improvements  a  lien  on 
the  property  benefited,  is  subject  to  a  sim- 
ilar lien  under  an  act  passed  after  the 
pxecution  of  such  mortgage,  which  is  simply 
a  revision  of  the  prior  laws.  Kirby  v. 
Waterman,  17  S.  D.  314,  96  N.  W.  129. 

19.  Deeds  given  by  a  city  to  a  purchaser 
upon  a  sale  of  property  for  nonpayment  of 
ns-iessments  for  local  improvements,  are 
superior  to  the  lien  of  a  pre-existinj!  mort- 
gage. Kirbv  v.  Waterman,  17  S.  D.  314. 
!)C  N.  W.   129. 

[Cited  in  note  in  30  L.R.A.(N.S.)  762, 
on  superiority  of  lien  of  local  assess- 
ment over  prior  lien.] 
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V.  Editoioai.  Notes. 

Laying  pipes  in  street  to  convey  water 
as  local  improvement. 

Ill  Am.  St.  Rep.  686. 
Conclusiveness,  as  between  municipality 
and  contractor  for  public  improvement,  of 
decision  of  engineer  or  otlier  empowered  of- 
ficers. 23  L.R.-4.(N.S.)  317-325. 
Conditions  or  defects  covered  by  provision 
requiring  paving  contractor  to  keep  pave- 
ment in  repair.  9  L.R.A.(N.S.)  154. 
Asaeumeiits. 

Special  assessment  as  tax. 

3  L.R.A.(N.S.)    837. 
Whetlier  a  personal  liability  may  be  cre- 
ated for  an  assessment. 

133  Am.  St.  Rep.  029. 
Local  assessments  for  benefits  on  proper- 
ty exempt  from  general  taxation. 

18  L.R.A.(N.S.)  451. 
Personal  liability  of  property  owner  for 
assessments  for  local  improvements.  18 
L.R.A.(N.S.)  1259;  29  L.R.A.(N.S.)  770. 
Right  to  attack  public  improvement  as- 
sessment by  showing  lack  of  corresponding 
benefit.  82   Am.   St.   Rep.   457. 

Right  to  resist  payment  for  walk  or  pav- 
inent  constructed  by  municipality,  because 
of  poor  quality.  27  L.R.A.(N.S.)  1086. 
Laying  water  mains  at  expense  of  abut- 
ting property.  3  L.R.A.(N.S.)  817. 
Selection  of  interested  person  to  assess 
benefits  from  improvements. 

16  L.R.A.(N.S.)   292. 
Rieht  to  subdivide  land  for  purpose  of 
assessment  for  public  improvement. 

23  L.R.A.(N.S.)   405. 
Assessments  for  improvements  by  front- 
foot  rule.  28  L.R.A.(N.S.)    1124. 
Assessment  for  local  improvements  under 
municipal  authority  against  one  who  had 
made  improvement  on  own   initiative. 

22  L.RA.(N.S.)   877. 

Liability  of  railroad  right  of  way  to  as- 

r  eessment  for  local  improvements. 

I  12  L.R.A.(N.S.)   112. 

Liability  of  railway  occupying  street,  to 

assessment  for  improvements. 

15  L.R.A.(N.S.)    487. 
Whether  an  assessment  of  benefits  may 
rest  upon  prospective  improvement. 

28  L.R.A.(N.S.)   669. 
Power  to  assess  cost  of  improvements  for 
wharf  purposes  on  fee  owners. 

5  L.R.A.(N.S.)    289. 

Special  assessment  for  street  sprinkling. 

18  L.R.A.(N.S.)    182. 

Superiority   of   lien   of   local   assessment 

over  prior  lien.  30  L.R.A.(N.S.)   761. 


PUBLIC    LANDS. 


I.   CONTBOL   AND   UsE. 

n.  Special  Reservation   and  Gbants. 

a.  Orants  to  State  for  Internal  Im- 

provements. 

b.  Railroad  Orants. 

C  University  and  Hchool  Lands. 


III.  Reoulab    Disposal    thbouoh    the 
Land  Depabtment. 

a.  Power  and   Acta  of   Land  D«- 

partment  Oenerally. 

b.  Conclusiveness    of    Decision    of 

Land  Department. 

c.  Rights  and  Title  of  Entryman 

Generally. 

d.  Forfeited  Lands. 

e.  Patent. 

i.  Cancelation  of  Entry, 
e.  Transfer  of,  or  lAen.  on,  Land. 
h.  Conflicting  Claims;  Contests. 
rv.  EwTOHiAL  Notes. 

.\dverse  pos.-^ession  of,  see  Adverse  Posses- 
sion, 4. 

Prejudicial  error  in  admitting  evidence  that 
land  was  subject  to  homestead  entry, 
see  Appeal  and  Error,  931. 

Prejudicial  error  in  admitting  in  evidence 
settler's  declaratory  statement,  see  Ap- 
peal and   Error,  963. 

Estoppel  of  state  to  deny  giving  of  patent, 
see   Estoppel,   19. 

Admissibility  of  records  of  United  States 
land  office,  see  Evidence,  300,  301. 

Admissibility  in  evidence  of  petition  for 
vacation  of  town  site,  see  Evidence,  380. 

Requisites  to  conveyance  of  homestead  cre- 
ated on  land  while  still '  public,  see 
Homestead,  22,  23. 

I>ands  of  Indians,  see  Indians. 

Injunction  to  protect  interests  in,  see  In- 
junction, 7,  8. 

Lien  of  judgment  on,  see  Judgment,  138. 

Mechanic's  lien  on,  see  Liens,  47. 

Mines  on,  see  Mines. 

Erection  of  governor's  residence  on  land 
granted  by  Congress  to  state,  see  Pub- 
lic Buildings. 


I.  CoNTBOL  and  Use. 

Delegation  of  power  as  to,  see  Constitu- 
tional Law,  25. 

Establishment  of  highway  over  public  lands, 
see  Highways,  II.  b. 

1.  The  United  States  is  vested  with  a 
paramount  right  and  superior  ownership 
in  and  to  the  timber  growing  upon  mining 
claims  which  have  not  yet  passed  to  patent, 
as  against  the  locators  of  such  mining 
claims,  and  may  sell  such  timber  dead  and 
down  and  when  infected  with  destructive 
insects,  when  contained  in  a  forest  reserve, 
for  the  purpose  of  effecting  its  removal  in 
order  to  prevent  greater  infection  of  grow- 
ing timber.  Lewis  v.  Garlock,  108  Fed. 
153. 


II.  Special  Reseevations  and  Gbants. 

a.  Grants   to  State  for  Internal  Improve- 
ments. 

2.  The  disposition   of   lands   donated   to 
the  state  by  Congress  for  public  buildings 
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and  the  manner  of  such  disposition,  is  ex- 
clusively with  the  legislature,  and  its  action 
in  such  matters  is  final,  unless  violative  of 
some  constitutional  provision  and  clearly 
contrary  to  the  terms  of  the  grant.  State 
ex  rel.  Rusk  v.  Budge,  14  N.  D.  532,  105 
N.  W.  724. 

b.  Railroad  Orania. 
See  also  infra,  36,  37. 

3.  The  grant  of  a  right  of  way  over  the 
public  lands  made  to  the  Northern  Pacific 
Railroad  Company  by  the  act  of  Congress  of 
July  2,  1864,  c.  217,  13  Stat,  at  1.  365, 
is  a  present,  absolute  grant,  subject  to  no 
conditions  except  those  necessarily  implied, 
such  as  that  the  road  shall  be  constructed 
and  used  for  the  purposes  designed.  Upon 
such  construction  and  its  acceptance  by  the 
United  States  under  the  terms  of  the  act, 
the  Northern  Pacific  Railway  Company  he- 
came  vested  with  title  to  a  strip  of  land 
400  feet  wide  for  right  of  way  purposes 
from  the  date  of  the  act.  Northern  P.  R. 
Co.  V.  Aas,  —  N.  D.  — ,  126  N.  W.  1016. 

4.  The  plaintiff  having  shown  with  rea- 
sonable certainty  that  its  predecessor  and 
grantor,  the  Northern  Pacific  Railroad 
Company,  had  generally  complied  with  the 
requirements  of  the  act  of  Congress  of  July 
2,  1804,  c.  217,  13  Stat,  at  L.  365,  in  the 
construction  and  maintenance  of  a  railroad 
and  telegraph  line  as  provided  by  the  terms 
of  the  act,  it  is  to  be  regarded  as  the 
owner  for  right  of  way  purposes  of  a  strip 
of  land  200  feet  wide  on  each  side  of  the 
median  line  of  the  line  of  route  of  said 
railroad  over  lands  that  at  the  date  of  the 
passage  of  the  act  were  part  of  the  public 
domain.  Northern  P.  R.  Co.  v.  Aas,  —  N. 
D.  126  N.  W.  1016. 

5.  The  Secretary  of  the  Interior  may  im- 
pose as  a  condition  of  granting  a  right  of 
way  for  a  railroad  across  a  forest  reserva- 
tion, a  bond  for  payment  to  the  United 
States  of  all  damages  to  public  lands,  tim- 
ber, natural  curiosities,  or  other  public 
property  on  such  reservation,  regardless  of 
the  cause  or  circumstances  under  which 
the  damage  occurred,  by  virtue  of  the  act 
of  Congress  of  March  3,  1899  (30  Stat,  at  L. 
1233,  chap.  427,  U.  S.  Comp.  Stat.  1901,  p. 
l.')84),  authorizing  him  to  approve  of  any 
right  of  way  for  a  railroad  across  any 
forest  reservation  "when  in  his  judgment 
the  public  interest  will  not  be  injuriously 
affected  thereby."  United  States  v.  Bailey, 
178  Fed.  302. 

Iiooatlon  of  ronte  and  •tatlon. 

See  also  infra,  14. 

6.  Actual  construction  of  a  railroad  on 
public  land  definitely  locates  only  a  right 
of  way  extending  to  a  distance  of  one  hun- 
dred feet  on  each  side  of  and  adjacent  to, 
the  center  line  of  the  track.  Comford  v. 
Great  Northern  R.  Co.  18  N.  D.  570,  120 
N.  W.  875. 

7.  The  grant  of  right  of  way  and  station 
grounds  upon  public   lands   of  the  United 


States  to  railroad  companies,  under  the 
provisions  of  the  Act  of  Congress  of  March 
3,  1875,  c.  152,  18  Stat,  at  L.  482  (U.  S. 
Comp.  St.  1901,  p.  1568),  becomes  operatiw 
only  when  a  railroad  company,  specially 
indicated  as  a  grantee  by  compliance  with 
section  1  of  the  act,  has  definitely  located 
its  right  of  way  and  station  grounds  ad- 
jacent thereto.  Comford  v.  Great  Northern 
R.  Co.  18  N.  D.  570,  120  N.  W.  875. 

8.  Definite  location  of  station  grounds 
outside  of,  and  adjacent  to,  the  right  of 
way  must  be  made,  if  at  all,  by  other  and 
further  acts  of  the  railroad  company  which 
operate  as  unmistakable  notice  to  an  in- 
tending settler  of  an  appropriation  by  the 
railroad  company  of  certain  grounds  for 
such  purposes,  and  not  by  mere  construction 
of  line.  Comford  t.  Great  Northern  R.  Ox 
18  N.  D.  670,  120  N.  W.  876. 

9.  The  placing  of  structures  appurtenant 
to  a  station,  within  the  limits  of  the  right 
of  way  of  a  railroad,  is  not  of  itself  evidence 
of  appropriation  of  any  land  for  station 
uses  outside  of  the  right  of  way.  Comford 
V.  Great  Northern  R.  Co.  18  N.  D.  570, 
120  N.  W.  875. 

10.  The  definite  location  of  the  right 
of  way  and  station  grounds  upon  the  public 
lands  under  the  Act  of  Congress  of  March 
3,  1876,  chap.  152,  18  Stat,  at  L.  482  (U.  S. 
Comp.  St.  1901,  p.  1.568),  may  be  done 
either  by  acts  of  the  railroad  company  which 
operates  as  unmistakable  evidence  of  ap- 
propriation, such  as  the  construction  of 
its  railroad,  station,  buildings,  and  other 
appurtenances,  or  by  filing  with  the  register 
of  the  land  office  for  the  district,  a  profie 
of  its  line  route  and  station  grounds,  ap- 
oroved  by  the  Secretary  of  the  Interior 
in  compliance  with  §  4  of  the  Act.  Com- 
ford V.  Great  Northern  R.  Co.  18  N.  D.  670, 
120  N.  W.  875. 

Filing   of  profile   map. 

11.  No  rights  under  the  act  of  March 
3,  1876  (18  Stat,  at  L.  482,  chap.  152,  U. 
S.  Comp.  Stat.  1901,  p.  1568),  ^rantin? 
rights  of  way  to  railroads,  can  be  initiated 
before  a  profile  map  of  the  road  has  been 
filed  in  the  local  land  office  and  approved 
by  the  Secretary  of  the  Interior, — unless 
actual  construction  is  sooner  begun, — in 
view  of  the  provisions  of  §  4  of  that  act, 
that  any  railroad  company  desiring  to  se- 
cure the  benefit  of  the  statute  shall,  within 
a  definite  time  after  location,  file  such 
profile  map  with  the  register  of  the  local 
land  oflice,  that  upon  approval  thereof  by 
the  Secretary  of  the  Interior  the  same  shall 
be  noted  upon  the  plats  in  such  office,  and 
that  "thereafter"  all  such  lands  over  which 
such  right  of  way  shall  pass  shall  be  dis- 
posed of  subject  to  such  right  of  war. 
Minneapolis,  St  P.  &  S.  Ste.  M.  R-  Co. 
V.  Doughty,  208  U.  S.  261,  52  L.  ed.  474, 
28  Sup.  Ct.  Rep.  291,  Affirming  15  N.  D. 
290,  107  N.  W.  971. 

Conflicting   rights  of  settler*. 

12.  All  parties  acquiring  rights  in  the 
public  lands  crossed  by  the  line  of  rout* 
adopted  by  the  Northern  Pacific  Railroad 


Digitized  by 


Google 


PUBUC  LANDS,  II.  c.  III.  a. 


793 


Company  initiated  subsequent  to  July  2, 
1864,  the  date  of  the  passage  and  approval 
of  13  Stat,  at  L.  365,  take  the  same  sub- 
ject to  the  right  of  way  granted  to  the 
Northern  Pacific  Railroad  Company  b; 
the  terms  of  the  act.  Northern  P.  R.  Co.  v. 
Aas,  —  N.  D.  — ,  126  N.  W.  1016. 

13.  The  act  of  Congress,  of  March  3, 
1876,  chap.  162,  18  Stat,  at  L.  482  [U.  S. 
Comp.  St.  1001,  p.  1568],  granting  a  right 
of  way  over  the  public  lands  for  the  con- 
struction of  railroads,  confers  no  right  to 
iiuch  easement  in  lands  occupied  by  a 
homesteader,  whose  possessory  right  at- 
tached before  the  railroad  was  actually 
constructed  and  before  its  map  of  definite 
location  had  been  approved  by  the  Secre- 
tary of  the  Interior,  although  the  company 
was  qualified  to  take  under  the  act  and 
had  determined  by  a  .final  survey  the  exact 
location  for  its  road  across  the  settler's 
land  before  the  latter  acquired  any  rights. 
Doughty  T.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  15  N.  D.  290,  107  N.  W.  971, 
Affirmed  in  208  U.  S.  261,  52  L.  ed.  474, 
28  Sup.  Ct.  Rep.  291. 

14.  The  rights  of  an  entryman  under  the 
homestead  law,  who  settles  upon  public 
lands  prior  to  the  time  that  a  railroad 
company  has  filed  with  the  roister  of  the 
land  office  for  the  district  where  the  land 
is  located  a  profile  on  which  is  shown  a 
selection  of  a  part  of  this  land  outside  of. 
and  adjacent  to,  its  right  of  way  as 
station  grounds,  are  superior  to  those  of 
the  railroad  company,  unless  prior  to  his 
settlement  the  railroad  company  has  done 
acts  that  operate  as  unmistakable  evidence 
and  notice  of  an  intention,  on  the  part  of 
the  railroad  company,  to  appropriate  a 
portion  of  said  land  to  its  uses  for  station 
grounds.  Comford  v.  Great  Northern  R. 
Co.  18  N.  D.  570,  120  N.  W.  875. 
Forfelinre  of  grant. 

See  also  infra,  33,  34. 

15.  A  forfeiture  resulting  from  the  fail- 
ure of  the  grantee  to  perform  certain  con- 
ditions required  of  it  by  the  Act  of  Congress 
of  July  2,  1864,  c.  217,  13  Stat,  at  L.  366, 
creating  a  public  land  grant,  within  the 
period  limited  by  the  terms  of  the  act, 
cannot  be  asserted  by  a  private  party  or 
by  any  party  except  the  United  States. 
Northern  P.  R.  Co.  v.  Aas,  —  N.  D.  — , 
126  N.  W.  1016. 

c  Univeririty   and  School   Lands. 

Parties  to  action  on  contract  of  sale  of,  see 

Action  or  Suit,  71  a. 
Certiorari   to   review   action   of   board   of, 

see  Certiorari,  3. 
Liability  of,  to  judicial  sale,  see  Judicial 

Sale,  2. 
Mandamus   to   oflScers   of,   see   Mandamus, 

L  d. 

16.  The  lands  granted  to  this  state  by 
Congress  for  educational  purposes,  and  the 
proceeds  of  the  sale  thereof,  constitute  a 
permanent  trust  fund,  the  interest  and 
income  of  which  alone  may  be  used  by  the 


state,  and  then  only  for  the  support  of 
such  schools  as  are  designated  by  the  ena- 
bling act  and  the  state  Constitution;  and 
to  the  maintenance  of  the  permanent  trust 
fund  and  the  faithful  administration  of 
the  trust  the  faith  and  honor  of  the  state 
is  pledged.  State  ex  rel.  Board  of  Univer- 
sity &  School  Lands  v.  McMillan,  12  N.  D. 
280,  96  N.  W.  310. 

17.  Under  N.  D.  Rev.  Codes  of  1905,  § 
174,  providing  for  the  approval  and  con- 
summation of  school  sales  by  the  board, 
of  the  University  and  school  lands,  the 
disapproval  of  the  board  of  a  sale  of  school 
lands,  and  refusal  to  cause  contract  of  sale 
to  be  executed,  of  land  struck  oil  at  school 
sale  to  a  bidder,  cannot  be  reviewed  or  con- 
trolled by  the  courts,  the  board's  conclu- 
sion being  final.  Fuller  v.  Board  of  Uni- 
versity &  School  Lands,  —  N.  D.  — ,  129 
N.  W.  1029. 

18.  N.  D.  Rev.  Codes  1905,  §  156, -pro- 
viding for  the  Board  of  University  and 
Schools  Lands,  construed  with  statutory 
enactment  carrying  the  same  into  efi'ect, 
gives  said  board  general  and  full  powers  in 
the  sale  of  school  lands  except  as  otherwise 
limited  by  constitutional  and  statutory 
enactment;  and  such  grant  of  power  car- 
ries with  it  the  duty  by  the  board  of  using 
judgment  and  discretion  in  such  matters, 
commensurate  with  the  importance  of  its 
duties  as  the  trustee  of  the  school  fund  of 
the  state;  and  hence  mandamus  will  not 
lie  to  compel  approval  of  a  sale.  Fuller  v. 
Board  of  University  &  School  Lands,  —  N. 
D.  — ,  120  N.  W.  1020. 


III.  Reoulab  Disposal  throuqh  tub 
Land  Depabtment. 

Presumption  as  to  continued  residence  of 
settler,  see  Evidence,  100. 

Admissibility  of  settler's  declaratory  state- 
ment, see  Evidence,  337. 

a.  Poirer   and   Acta    of   Land   Department 
Oenerally. 

Presumption  in  favor  of,  see  Evidence,  161. 
See  also  infra,  44. 

19.  The  United  States  government  may 
impose  such  conditions  as  it  deems  proper, 
in  the  disposition  of  the  public  lands. 
Gould  V.  lucker,  18  S.  D.  281,  100  N.  W. 
427. 

20.  Until  the  title  to  public  land  passes 
from  the  United  States  to  a  homestead 
claimant,  the  Land  Department  has  ex- 
clusive jurisdiction  of  the  question  of  title, 
and  the  jurisdiction  of  the  court  arises 
after  the  title  passes.  Healey  v.  Forman, 
14  N.  D.  449,  106  N.  W.  233. 

21.  It  was  not  error  for  the  Land  Offi- 
cers in  a  proceeding  to  deny  right  of  cross- 
examination  going  only  to  matters  pre- 
viously fully  adjudicated.  Forman  ▼. 
Healey,  —  N.  D.  — ,  121  N.  W.  1122. 

22.  One  who  attended  on  a  Land  Office 
cannot  object  that  the  notice  to  him  waa 
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informal.     Forman  v.  Healey,  —  N.  D.  — , 
121  N.  W.  1122. 

23.  In  an  action  for  the  possession  of 
real  estate,  the  defendant,  in  a  counter- 
claim, sought  to  have  the  plaintiff  declared 
a  trustee  of  the  title  and  required  to  con- 
vey the  same  to  him,  basing  his  right 
thereto  upon  certain  erroneous  rulings  of 
the  Land  Department  in  canceling  his  entry 
and  sustaining  that  of  the  plaintiff.  His 
pleading  showed  that  the  title  had  not  yet 
passed  from  the  United  States.  Held,  that 
the  demurrer  to  the  counterclaim  was 
properly  sustained.  Healey  v.  Forman, 
14  N.  D.  449,  105  N.  W.  233. 

b.  ConcUmveness  of  Decisicn  of  Land  De- 

partment. 

See  also  infra,  40. 

24.  The  construction  placed  by  the  Land 
Department  upon  the  acts  of  Congress  as 
to  patents  to  land  issued  by  it  is  conclusive 
upon  the  supreme  court  of  South  Dakota 
until  the  patent  is  assailed  by  the  govern- 
ment itself.  Thomas  v.  Wilcox,  18  S.  D. 
625,  101  N.  W.  1072. 

25.  The  judgment  of  the  United  States 
Land  Department  as  to  whether  or  not 
certain  lands  were  open  to  homestead  en- 
try will  be  sustained  by  the  courts,  in  the 
alraence  of  clear  and  cogent  reasons  for  a 
different  conclusion,  where  the  parties 
have  been  afforded  ample  opportunity  to 
be  heard,  and  have  exhausted  every  recog- 
nized means  to  establish  their  respective 
claims  before  such  tribunal.  Sanford  t. 
King,  19  S.  D.  334,  103  N.  W.  28. 

26.  After  the  Secretary  of  the  Interior 
had  decided  between  conflicting  filings  for 
homestead  entry  a  succeeding  Secretary 
had  authority  to  adjudicate  the  rights  of 
the  parties  on  new  facts  subsequent  in 
time  to  his  decision,  such  not  being  an 
overruling  action.  Forman  v.  Healey,  — 
X.  D.  — ,  121  N.  W.  1122. 

c.  Rights  and  Title  of  Entryman  Oenerally. 

Conflict  between   rights  of  settlers  and  of 
railroad    company,    see    supra,    12-14. 
Water  Rights,  see  Waters. 

27.  A  land  office  filing  receipt  constitutes 
no  contract  and  vests  no  right  in  the  entry- 
man  on  public  lands.  Forman  v.  Healey, 
—  N.  D.  — ,  121  X.  W.  1122. 

28.  The  after  acquired  title  of  one  oc- 
cupying land  while  Indian  County  who 
continues  to  occupj-  it  after  it  is  opened 
up  for  settlement  relates  back  to  the  date 
of  opening.  Redwater  Land  &  Canal  Co. 
V.  Rpcd,  —  S.  D.  — ,  128  X.  W.  702. 
Timber  onltnre  entryman. 

Estoppel   of   widow  to  claim   interest,   see 

Estoppel,  44. 
Liability  of  interest  of,  to  levy,  see  Levy 

and  Seizure,  2. 
See  also  infra,  41,  42,  46. 

20.  The  legal  title  to  land  entered  under 
the    timber-culture    laws    of    the    United 


States,  remains  in  the  United  States  until 
the  patent  issues.  Gould  v.  Tucker,  18  S. 
D.  281,  100  N.  W.  427. 

30.  An  entryman  under  the  timber- 
culture  laws  of  the  United  States,  who 
died  after  making  final  proof,  but  before 
the  patent  issued,  had  only  the  equitable 
title  to  the  property  entered.  Gould  v. 
Tucker,  18  S.  D.  281,  100  N.  W.  427. 

31.  The  only  interest  in  government 
land  that  the  United  Statos  can  convey  br 
patent  under  the  timber  culture  act  is 
an  estate  free  from  all  involuntary  liens 
and  debts  of  the  patentee  contracted  prior 
to  the  issuance  of  the  final  certificate. 
Gould  v.  Tucker,  20  S.  D.  226,  105  N.  W. 
624. 

Under  homestead  lair*. 

32.  A  homestead  entry  of  land,  recog- 
nized by  the  Land  Office,  entitles  the  entrv 
man  to  possession,  and  gives  him  a  right 
to  all  that  may  be  growing  on  the  land. 
as  against  one  who  had  acquired  prior 
peaceable  possession  of  the  property  with 
an  intention  of  making  a  homestead  entry 
of  it.  Reservation  State  Bank  v.  Hoist,  17 
S.  D.  240,  70  L.R.A.  700,  95  N.  W.  931. 

d.  Forfeited    Lands. 

33.  Land  which  reverted  back  to  the  gov- 
ernment after  forfeiture  by  a  railroad  com- 
pany may  be  disposed  of  to  homestead 
claimants  although  it  is  within  the  limits 
of  a  corporated  town.  Sanford  v.  King, 
19  S.  D.  334,  103  X.  W.  28. 

34.  Under  the  Act  of  Congress  of  March 
2,  1889,  §  21  (25  Stat.  896,  c.  405),  which 
provides  that  all  lands  on  a  certain  In- 
dian reservation  restored  to  the  public  do- 
main by  operation  of  the  act  shall  be  open 
to  entry  under,  the  homestead  and  town 
site  laws,  and  §  16  (25  Stat.  893)  which 
provides  that  certain  railway  lands,  if 
restored  to  the  public  domain  for  failure 
to  perform  certain  conditions  shall  be  open 
to  entry  under  the  homestead  law,  the 
tract  of  land,  forfeited  by  such  railroad 
company  to  the  government  under  the  act, 
is  open  to  entry  under  the  homestead  law 
only.  Sanford  v.  King,  19  S.  D.  334,  103 
X.  W.  28. 

e.  Patent. 

Validity  of 'agreement  not  to  file  protest 
against  application  for,  see  Contracts. 
120. 

Cancellation  of  deed  in  consideration  of 
agreement  not  to  protest  granting  of. 
see  Deeds,  36-38. 

Parol  evidence  of  facts  and  circumstances 
prior  to  issuance  of,  see  Evidence,  437. 

Effect  of  recording  deed  by  entryman  be- 
fore issuance  of  patent,  see  Real  Prop- 
erty,  23,    24. 

Passing  of  title  by,  to  previous  transferee, 
see  Vendor  and  Purchaser,  27,  29. 

35.  Under  a  statute  declaring  that  when 
a  person  purports,  by  a  proper  instrument, 
to  grant  real  property  in  fee  simple,  and 
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aubsequentljr  acquires  any  title  or  claim  of 
title  thereto,  the  same  passes  by  operation 
o(  law  to  the  grantee  or  his  successors  it 
an  entryman  on  public  land  conveys  it  in 
fee  simple  before  a  patent  is  issued,  on  the 
subsequent  issuance  of  the  patent  to  the 
grantor,  the  fee  passes  to  the  grantee  in 
the  deed.  Bernardy  v.  Colonial  &  U.  S. 
Mortg.  Co.  17  S.  D.  637,  106  Am.  St.  Rep. 
791,  98  N.  W.  166. 
Effect  and  conolnstTeneaa. 
Presumption  as  to,  see  Evidence,  162. 

36.  The  officers  of  the  land  department, 
in  issuing  a  townsite  patent,  must  neces- 
sarily pass  upon  the  mineral  or  nonmineral 
character  of  the  land,  and  the  patent  is- 
sued by  the  government  can  be  attacked 
only  by  a  direct  proceeding  by  or  under 
the  direction  of  the  government  of  the 
United  States.  Board  of  Education  v. 
Mansfield,  17  S.  D.  72,  106  Am.  St.  Rep. 
771,  05  N.  W.  286. 

37.  Townsite  patents  issued  by  the  of- 
ficers of  the  land  department  of  the  United 
States  cannot  be  collaterally  attacked  by 
persons  locating  mining  claims  subsequent 
to  the  entry  of  the  townsites  and  the  is- 
suance of  the  patents  therefor,  on  the 
ground  that  the  land  covered  by  such  pat- 
ents was  known  to  be  mineral  at  the  time 
of  its  entry,  and  hence  did  not  pass  under 
the  patents.  Board  of  Education  v.  Mans- 
field, 17  S.  D.  72,  106  Am.  St.  Rep.  771,  95 
N.  W.  286. 

[Cited  in  note  in   7  L.R.A.(N.S.)    797, 
on  location  of  mining  claim.] 

38.  A  patent  to  land  from  the  United 
States  founded  upon  the  patentee's  declar- 
atory statement  is  evidence  of  the  due  per- 
formance of  every  pre-requisite  to  its  is- 
suance and  cannot  be  questioned  either 
at  law  or  in  equity  except  for  fraud  or 
mistake.  Redwater  Land  A  Canal  Co.  t. 
Reed,  —  S.  D.  — ,  128  N.  W.  702. 

Blchta  of  heirs  aa  to. 

30.  A  patent  to  government  land  issued 
tinder  U.  S.  Rev.  Stat.  §  2291  to  the  "heirs" 
of  a  deceased  entryman  includes  only  such 
heirs  as  are  capable  of  making  final  proof 
and  excludes  all  alien  heirs,  even  such  as 
except  for  alienage  would  take  the  entire 
estate.  Bcrgstrom  v.  Svenson,  —  N.  D. 
— ,  126  N.  W.  497. 

40.  The  nature  of  a  government  grant 
evidenced  by  patent  is  unaffected  by  the 
question  whether  the  final  proof  was  made 
by  the  entryman  or  by  his  surviving  heirs, 
who,  in  either  event,  acquire,  by  the  sub- 
sequent issuance  of  such  patent  and  the 
process  of  subrogation,  all  his  rights  and. 
immunities  under  the  law.  Gould  v.  Tuck- 
er, 20  S.  D.  226,  105  X.  W.  624. 

41.  The  heirs  of  a  deceased  timber  cul- 
ture entryman,  who  dies  before  receiving 
patent,  take  the  land  subject  to  such  spe- 
cific liens  as  he  might  have  voluntarily 
placed  thereon  after  making  final  proof, 
but  free  from  their  debts;  under  U.  S.  Rev. 
Stat.  §  2448  (U.  S.  Comp.  Stat.  1901,  p. 
1512),  providing  that  if  an  entryman  dies! 
before  receiving  a  patent  title  shall  become 


vested  in  the  heirs,  devisees,  or  assigns, 
as  if  the  patent  had  issued  to  the  deceased 
person  during  his  life.  Gould  v.  Tucker, 
20  S.  D.  226,  105  N.  W.  624. 

42.  The  heirs  of  a  timber  culture  entry- 
man  upon  public  lands  of  the  United 
States,  who  dies  before  completing  the 
period  of  occupancy  and  receiving  the 
patent,  succeed  to  all  his  rights,  and  upon 
making  the  required  proof  take  title  as 
direct  grantees  and  purchasers  from  the 
government  and  not  by  inheritance;  even 
though  the  administrator  of  the  estate 
uses  money  belonging  to  the  estate  to  com- 
mute the  entry.  Gould  v.  Tucker,  20  S. 
D.  226,  105  N.  W.  624. 

f.  Cancelation  of  Entry, 
See  also  infra,  40,  50. 

43.  Commutation  proof  cannot  be  made 
on  a  homestead  entry  which  has  been  can- 
celled. Forman  v.  Healey,  —  N.  D.  — , 
121  N.  W.   1122. 

44.  The  Federal  Land  Department  after 
deciding  between  contending  entrymen  has 
authority  to  cause  a  hearing  on  charges 
made  by  the  loser  that  the  other  had  aban- 
doned his  settlement  and  in  such  hearing 
to  cancel  the  entry.  Forman  v.  Healey,  — 
N.  D.  — ,  121  N.  W.  1122. 

g.  Transfer  of,  or  Lien  on.  Land. 

Effect  of  recording  deed  given  by  entry- 
man  before  issuance  of  patent,  see 
Real  Property,  23,  24. 

Passing  of  title  to  transferee  on  subse- 
quent issuance  of  patent,  see  Vendor 
and  Purchaser,  27,  29. 

45.  Where  one  partner  was  a  pre-emp- 
tion settler  upon  public  lands  at  the  tim« 
the  partnership  agreement  was  entered  in- 
to, such  partner  had  not,  under  U.  S.  Rev. 
Stat.  §  2262,  the  right  to  transfer  said 
land  to  the  partnership,  nor  could  the  firm 
in  any  manner,  before  final  proof,  acquire 
title  thereto.  Ford  t.  Ford,  —  S.  D.  — , 
124  N.  W.  1108. 

46.  Neither  the  administrator  nor  the 
probate  court  have  authority  to  sell  the 
land  of  a  deceased  timber  culture  entry- 
man,  who  dies  before  completing  the  period 
of  occupancy  and  receiving  the  patent,  to 
satisfy  debts  previously  created,  or  bur- 
den the  same  with  any  part  of  the  expense 
incurred  in  securing  the  patent.  Gould  v. 
Tucker,  20  S.  D.  226,  105  N.  W.  624. 

h.   Conflicting  Claims;   Contests. 

See  also  supra,  36,  37,  44. 

Effect  of  decision  on  contest,  on  necessity 
for  vacating  judgment  in  action  to  re- 
cover possession  of  the  land,  see  Judg- 
ment,  155. 

47.  An  occupying  claimant  of  public  land 
cannot  be  ousted  by  a  claimant  under  a 
homestead  entry,  where  the  merits  of  their 
opposing  claims  to  the  riglit  of  possesnion 
are   involved   in   a  contest   pending   before 
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the  Federal  land  department,  and  have 
not  been  finally  determined.  Zimmerman 
▼.  McCurdy,  15  N.  D.  79,  106  N.  W.  126, 
12  A.  &  E.  Ann.  Cas.  29. 

48.  Where  a  party  claims  the  right  to 
pogsession  of  public  land  by  virtue  of  a 
homestead  entry  against  a  party  in  pos- 
session under  claim  of  superior  right,  and 
the  claims  of  the  parties  are  in  contest  be- 
fore the  Federal  land  department,  the 
courts  will  protect  the  rights  of  the  parties 
so  far  as  the  same  can  be  done  without  de- 
ciding a  controversy  of  which  the  land  de- 
partment has  exclusive  jurisdiction.  Zim- 
merman V.  McCurdy,  15  N.  D.  79,  106  N. 
W.  125,  12  A.  A  E.  Ann.  Cas.  28. 

49.  A  decision  ^  the  commissioner  of 
the  general  land  office,  in  a  former  contest 
between  the  occupying  claimant  of  public 
land  and  a  contestant,  canceling  the  claim- 
ant's homestead  entry  for  alleged  abandon- 
ment, which  decision  became  final  by  reason 
of  the  entryman's  failure  to  appeal,  is  not 
a  conclusive  adjudication  that  the  defeated 
occupying  claimant  had  no  right  to  the 
land  as  against  a  subsequent  homestead 
applicant,  who  was  not  a  party  to  the  first 
contest  or  in  privity  witn  the  successful 
contestant.  Martinson  v.  Marzolf,  16  N.  D. 
471,  108  N.  W.  801. 

60.  It  appearing  that  the  decision  can- 
celing the  occupying  claimant's  entry  for 
alleged  abandonment  was  erroneous,  and 
that  the  entryman  had  in  fact  in  all  things 
complied  with  the  requirements  of  the  law, 
and  had  not  in  fact  abandoned  his  claim, 
and  the  successful  contestant  not  having 
exercised  his  preference  right,  a  stranger 
to  that  contest  proceeding  whose  applica- 
tion to  enter  the  land  as  a  homestead  had 
been  accepted  while  the  occupying  claim- 
ant's entry  appeared  canceled  of  record 
acquired  no  equitable  right  to  the  land  by 
such  entry.  Martinson  y.  Marzolf,  16  N. 
D.  471,  108  N.  W.  801. 

IV.  Editobiai,   Notes. 

Encumbrances  by  claimants  of  public 
lands.  62  Am.  St.  Rep.  242. 

Right   to    change    lot    lines    after    entry 
under  townsite  act.      30  L.R.A.(N.S.)   183. 
Right  of  one  who  buys,  or  makes  law- 
ful entry  on,  public  land,  to  crops  and  im- 
provements placed  thereon  bv  another. 

70  L.R.A.  799. 
Right  to  cut  timber  on  public   land. 

70   L.R.A.   873. 
Rights  of  pre-emptors.     87  Am.  Dec.  132. 
Right  of  entryman  to  notice  and  hearing 
before  cancelation  of  entry. 

75  Am.  St.  Rep.  880. 
Conclusiveness  of  action  of  land  officers. 
20  Am.  Dec.  273. 
Conclusiveness  of  decisions  of  Land   De- 
partment. 62  Am.  St.  Rep.  219. 
Homesteads   on   public   lands. 

100  Am.  St.  Rep.  648. 
Alienation  of  rights  of  settlers  on  pub- 
lic lands.  31  Am.  St.  Rep.  197. 
Mortgage  upon  public  lands  executed  by 
homesteader  prior  to  patent  or  final  proof. 
6  L.R.A.(N.  S.)   934. 


Right  of  homesteader  before  reeeiTing 
patent,  to  recover  for  injury  to  premian 
and  measure  of  damages  therefor. 

17  L.RA.(N.S.)  95S. 

Patent  to  land.  12  Am.  Dec.  S64. 

Land  patents  issued  to  decedent  or  hit 

heirs.  83  Am.  Dec  467. 

*»» 

PUBLIC   MONET. 

Prohibition   to  restrain  improper  use  of, 
see  Prohibition,  9. 

N.  D.  Laws  1907,  chap.  237,  p.  374,  pro- 
viding for  the  support  of  the  State  Insane 
Asylum  at  Grafton,  requiring  each  county 
auditor  to  issue  a  warrant  semi-annually 
for  the  support  of  each  indigent  inmate  in 
the  asylum  from  their  respective  counties, 
is  not  unconstitutional  under  N.  D.  Const 
§  186,  which  provided  that  the  moneys  of 
any  subordinate  municipality  shall  not  be 
paid  out  except  upon  the  filing  and  audit- 
ing of  a  properly  itemized  bill.  State  ex 
rel.  McCue  v.  Lewis,  18  N.  D.  126,  119  N. 
W.  1037. 

Editorial   note*. 

Right  to  use  public  funds  to  relieve  per- 
sons not  entirely  without  means. 

27  L.RJL(N.8.)  107». 
Appropriation  for  expenses  of  legislative 
committee  to  attend  public  function. 

1  L.RA.(N.8.)  409. 

<  «» 


VirBUO  OFFICERS. 

See  otHoen. 

*  ■» 
PVBIJC  POUCT. 

Ab  affecting  contracts,  see  Contracts,  IV.  ^ 


PimUC  PUBPOSE. 

Justifying  exercise  of  right  of  eminent  do- 
main, see  Eminent  Domain,  I.  d. 


*  »» 


PUBUC  SCHOOI& 

See  Schools. 

< »»    

PUBUC  8EBVICE  COBFOBATIOin. 

Estoppel   of,   see  Estoppel,   73. 

See  also  Carriers;  Telegraphs;  Telephones. 

Editorial   Botes. 

Right   of   public   service   corporation  t» 
exact  security  or  rentals  in  advance. 

31  L.R-A.(NA)  319. 
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PITKTTTVE    DAMAGES. 

See  Damageis,  II. 

4«» 


Discrimination  by  public  service  corpora- 
tion by  requiring  rental  in  advance. 

31  L.R.A.(N.S.)   316. 

Validity  of  contract  making  public-serv- 
ice corporations'  liability  to  municipality 
dependent  upon  continuance  of  franchise 
without  competition. 

21  L.R.A.(N.S.)  214. 

Reasonableness  of  regulation  of  public 
service  corporation  requiring  payment  of 
rentals  in  advance.      19  L.R.A.(N.S.)  693. 


<  ■ » 


PITBUO    TBIAX. 

See  Criminal  Law,  27. 
#«» 
PITBLIO  WABEHOITSEMEir. 

See  Warehousemen. 


♦  «» 


PUBLIC   WATER   SUFPI.T. 

Injunction  against  construction  of  water- 
works plant  by  city,  see  Injunction,  23, 
24. 


♦  »» 


PTJBUO    WAYS. 

S«e  Highways. 


»»» 


PUNISHMEHT. 

For  ^me,  see  Criminal  Law,  TV. 
Instructions  as  to,  see  Trial,  437-439. 


PURCHASE  MONET. 

Right  to  recover  back  purchase  money  paid, 
see  Vendor  and  Purchaser,  18-25. 


PURE   FOOD. 


Adulterated     or     misbranded     drugs,     see 
Drugs,  and  Druggists,  1,  2. 


♦  «» 


PURE    FOOD    OOMMISSIOKERS. 

Injunction  against,  see  Injunction,  32-34. 
Prohibition  against  injunction  against,  see 
Prohibition,  4. 

4»» 


PURPOSE. 


Of  one  sending  obscene  matter  through  mail, 
see  Postoffice,  4. 


PURFRE8TURES. 

Editorial  notes. 

Authority  to  erect  purprestures. 

Og  Am.  St.  Rep.  276. 
What   are   purprestures. 

69  Am.  St.  Rep.  271. 
Remedies  for  abatement  of  purprestures. 

69  Am.  St  Rep.  276. 


QUAUFXOATIOir. 


Q 


To  act  as  administrator,  see  Blxecutor  and 

Administrator,  3,  4. 
Of  electors,  see  Voters  and  Electors,  L 


♦  »» 


QUANTUM  MERUIT. 

Seeo'very   by    real    estate   broker    on,    see 

Brokers,  25. 
Recovery  on,  in  case  of  partial  performance 

of  contract,  pee  Contracts,  V.  a,  3. 


QUARTER  SECTIONS. 


Establishment  of  corners   of,   see    Bound- 
aries. 


QUASHING. 


Of  indictment,  see  Indictment,  etc.  Ill 
Of  levy,  see  Levy  and  Seizure,  VI. 


*  t » 


QUESTION  FOR  JURY. 

See  Trial,  TV. 
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QinBSTIOMS  OERTIFIEO. 


See  Caae8  Certified. 


QVIETINO  TXTI& 

See  Ckmd  on  Title. 


QiriTCLAIM. 

As  color  of  title,  see  Adverse  Possession, 
25-27. 

Conveyance  by,  see  Deeds,  1,  2,  17-21,  31, 
32. 

Estoppel  by  giving,  see  Estoppel,  44. 

Sufficiency  of  evidence  that  grantor  owned 
no  interest  at  time  of  giving  deed,  see 
Evidence,  942. 

Right  to  assert  title  to  premises  under 
quitclaim  deed  from  mortgn^r  while 
foreclosing  mortgage,  see  Mortgage,  71. 

Necessity  for  recording  instrument  as 
against  quitclaim  deed,  see  Real  Prop- 
erty, 15-17. 

Estoppel  to  claim  sub8»>7uently  acquired 
title,  see  Vendor  and  Purchaser,  29. 

Purchaser  by  quitclaim,  generally,  see  Ven- 
dor and  Purchaser,  III.  b. 

Election  of  remedy  by  grantee  in,  see  Ac- 
tion or  Suit,  26. 

Right  of  grantee  in,  to  maintain  action  to 
quiet  title,  see  Cloud  on  Title,  18. 

Weight  to  be  given  transcript  of  record  of, 
see  Evidence,  867. 


Editorial  mote. 

Quitclaim  deeds. 


106  Am.  St.  Rep.  866. 
o » » 


QUO  WARRAHTO. 

Original  jurisdiction  of  supreme  eoort  to 

grant,  see  Courts,  28a-39. 
See  also  Prohibition,  6. 

Where  it  is  claimed  that  a  statute  pur- 
porting to  create  a  tribunal,  board  or  office 
is  in  all  respects  unconBtitutional,  and  per- 
sons are  acting  pursuant  to  its  provisions, 
an  action  in  the  nature  of  quo  warranto 
is  the  appropriate  remedv.  Davenport  v. 
Elrod,  20  S.  D.  667,  107  N.  W.  833. 

Editorial  notes. 

Quo  warranto  as  matter  of  right  by  at- 
torney general  or  district  attornev. 

1  L.R.A.(N.S.)    82fi. 

When  quo  warranto  may  be  maintained 
by  private  person.      126  Am.  St  Rep.  633. 

Quo  warranto  for  vindication  of  private 
rights.  22    L.R.A.(N.S.)    810. 

Quo  warranto  to  test  liquor  license. 

24  L.R.A.{?I.S.)   555. 

Quo  warranto  against  corporation  for  il- 
legal charges  in  course  of  authorized  busi- 
ness. 63  L.R.A.  761. 

Who  may  maintain  quo  warranto  to  test 
validity  of  organization  of  municipal  cor- 
poration or  political  subdivision  of  state. 
21  L.R.A.(N.S.)   685. 

Pleadings  and  proceedings  in  quo  war- 
ranto. 30  Am.  Dee.  45. 

Scope  of  discretion  of  public  prosecutor 
as  to  institution  of  proceedings  in  nature 
of  quo  warranto.  16  IbR.A.(N.S.)  603. 


R 


RAIUtOAD  COMMISSIONERS. 


Effect  of  appearance  by,  railroad  in  proceed- 
ings before,  see  Action  or  Suit,  127. 

Grounds  for  reversal  in  proceeding  to  com- 
pel obedience  of  order  of,  see  Appeal 
and  Error,  884. 

.Turisdiction  of  suit  to  prevent  enforcement 
of  order  of,  see  Courts,  70. 

1.  Railroad  Commissioners  must  bring 
themselves  within  the  terms  of  the  statute 
and  allege  the  performance  of  every  ma- 
terial condition  precedent  in  proceeding 
against  railroad  companies  on  the  petition 
and  complaint  of  injured  parties.  Stat? 
ex  rel.  La  Follette  v.  Chicaco,  M.  &  St.  P. 
R.  Co.  16  S.  D.  517,  94  X.  W.  406. 

2.  The  Railroad  Commissioners  are  among 
those  authorized  by  S.  D.  Pol.  Code,  8  449, 
to  institute  a  proceeding  to  compel  obe- 
dience bv  a  railroad  to  their  order.     State 


ex  rel.  Board  of  Railroad  Comrs.  ▼.  Dulntb. 
W.  &  P.  R.  Co.  —  S.  D.  — ,  125  N.  W.  56.5. 

3.  An  order  by  the  Railroad  Commis- 
sioners, under  S.  D.  Laws,  1897,  chap.  110. 
S  39,  that  specified  railroad  companies  shall 
connect  their  tracks  so  as  to  permit  trans- 
fers of  cars,  is  so  defective  as  not  to  be  en- 
forceable by  mandamus  in  the  absence  of 
any  finding,  as  to  the  aggregate  cost,  char- 
acter of  material,  particular  location  of  the 
track  to  be  constructed,  and  the  amount 
to  be  expended  by  each  company.  Stati" 
ex  rel.  La  Follette  v.  Chicago,  M.  &  St.  P 
R.  Co.  16  S.  D.  617,  94  N.  W.  406. 

4.  The  Railroad  Commissioners  must  not 
only  forward  a  copy  of  the  complaint  to 
railroad  companies  complained  of,  but  also 
call  upon  them,  to  satisfy  the  complaint  or 
answer  the  same  in  writing  within  a  rea- 
sonable time  under  S.  D.  Laws.  1897.  chap. 
110,  §  16,  making  it  their  duty  when  any- 
one makes  a  complaint  to  forward  the  peti- 
tion of  the  complainant  to  the  common  ear- 
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rier,  who  shall  be  called  upon  to  answer 
the  complaint  or  to  answer  the  same  in 
writing  within  a  reasonable  time  to  be 
upecifled  by  the  commissioners,  and  §  17, 
providing  that  whenever  an  investigation 
shall  be  made  by  them  after  notice  as  re- 
quired by  the  preceding  section,  it  shall 
be  their  duty  to  make  a  written  report  con- 
taining their  findings  and  orders.  State 
ex  rel.  La  FoUette  v.  Chicago,  M.  &  St.  P. 
B.  Co.  16  S.  D.  517,  94  N.  W.  406. 


»»» 


KAILROADS. 

I.  Duty  as  to  Fences,  Cattle  Guabds, 
AND  Private  Crossings. 
II.  Diversion  op  Water  by  Track. 
lU.  Management,  Operation,  Etc. 

a.  Crossings. 

1.  In  General. 

2.  Recognition  of"  Crossings. 

3.  Duty  as  to  Speed  and  Sig- 

nals. 

b.  Fires. 

c.  Injuries  to  Animals  by  Train. 

d.  Contributory  Negligence. 

1.  Persons  on  or  near  Track  at 

Crossings. 

2.  Injuries  to  Animals. 
TV.  Editorial  Notes. 

Defense  to  action  on  note  given  in  consider- 
ation of  construction  of  station,  see 
Bills  and  Notes,  46. 

As  carriers,  see  Carriers. 

Interest  in  right  of  way  as  an  interest  in 
land,  see  Contracts,  50. 

Conclusiveness  of  city  council  as  to  neces- 
sity of  extending  street  over  track, 
see  Courts,  6. 

Conclusiveness  of  decision  of  county  com- 
missioners requiring  crossing,  see 
Courts,  7. 

Extent  of  recovery  for  laying  out  highway 
across  railroad  track,  see  Damages,  75. 

Liability  to  widow  for  causing  death,  see 
Death,  2. 

Dedication  by  railroad  company,  see  Dedi- 
cation, 2a. 

Railway  company's  title  to  land  conveyed 
to  it,  see  Deeds,  30. 

Creation  of  reservation  by  use  of  words 
"for  railroad  purposes  only"  in  con- 
veyance to  railroad,  see  Deeds,  34. 

Creation  of  easement  by  conveyance  for 
railroad  purposes,  see  Easements,  1. 

Condemnation  of  land  for,  see  Eminent 
Domain. 

Condemnation  of  right  of  way  for  other 
railroad,  see  Eminent  Domain,  6,  8. 

Necessity  of  making  compensation  on  lay- 
ing out  highway  over  railroad  track, 
see  Eminent  Domain,  23. 

Estoppel  of  company  to  object  to  levy  of 
tax  on  property  used  by  it  in  tele- 
graph business,  see  Estoppel,  13. 

Estoppel  of  company  to  deny  dedication  of 
crossing,  see  Estoppel,  35. 


Judicial  notice  af  advantage  of  using  gravel 
in  maintaining  railroad  track,  see  Evi- 
dence, 22. 

Injunction  against  damage  from  surface 
water  by,  see  Injunction,  21,  22. 

Injunction  as  to,  see  Injunction,  I.  e. 

What  passes  by  sale  of  property  of,  on  fore- 
closure of  mechanic's  lien,  see  Liens, 
69. 

Injury  to  employees,  see  Master  and  Serv- 
ant. 

Liability  for  acts  of  employees,  see  Master 
and  Servant,  III. 

Liability  of  surety  on  bond  of  company  hav- 
ing right  of  way  over  forest  reserva- 
tion, see  principal  and  Surety,  4. 

Land  grants  to,  see  Public  Lands,  II.  b. 

Railroad  commissioners,  see  Railroad  Com- 
missioners. 

Estoppel  of  grantor  of  land  to  railroad  com- 
pany to  maintain  ejectment  for  recov- 
ery of,  see  Real  Property,  3. 

Street  railway,  see  Street  Railways. 

Taxation  of,  see  Taxes. 


I.  Duty   as   to   Fences,   Cattle   Guards 
AND  Private  Crossings. 

Liability  for  injury  to  animals  by  defect  in, 

or  lack  of,  see  infra,  18-22. 
Estoppel  of  railroad  company  to  show  that 

no  fence  was  required,  see  Estoppel,  24. 
Sufficiency  of  proof  of  intent  to  make  no 

further  crossing,  see  Evidence,  1000. 

1.  A  railroad  company  is  not  bound  to 
fence  its  right  of  way  at  the  instance  of  a 
lessee  of  land  abutting  thereon,  under  S. 
D.  Civ.  Code,  §  542,  requiring  a  railroad 
company  to  fence  along  its  right  of  way 
where  the  "owner"  of  land  abutting  there- 
on desires  to  enclose  such  land  for  pastur* 
age,  and  has  constructed  a  fence  around  the 
rest  of  the  tract.  Crary  v.  Chicago,  M.  & 
St.  P.  R.  Co.  18  S.  D.  237,  100  N.  W. 
18. 

2.  It  is  not  incumbent  on  a  railroad  com- 
pany to  provide  and  maintain  cattle  guards 
at  its  crossings  which  render  it  absolutely 
impossible  for  stock  to  pass  over  it.  Haxbv 
V.  Chicago  &  N.  W.  R.  Co.  —  S.  D.  — ,  123 
N.  W.  684. 

3.  A  railroad  company  which  has  con- 
tracted with  a  land  owner  to  construct  and 
keep  in  repair  a  private  crossing  over  its 
track  is  liable  for  an  injury  due  to  its 
negligence  in  the  construction  and  keeping 
in  repair  of  such  crossing.  Minneapolis, 
St.  P.  4  S.  Ste.  M.  R.  Co.  v.  Stevenson, 
97  C.  C.  A.  286,  172  Fed.  866. 

4.  A  contract  by  a  railroad  company  to 
construct  and  keep  in  good  repair  a  private 
crossing  over  its  track  imposes  upon  it 
the  same  duty  so  far  as  such  land  owner 
is  concerned  as  if  a  statute  had  required 
iV  to  do  the  same.  Minneapolis,  St.  P.  &  S. 
S.  V.  R.  Co.  v.  Stevenson,  97  C.  C.  A.  286, 
172  Fed.  866. 
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II.   DiVEBSION   OF   WaTEB  BT  TBACK. 

5.  A  railroad  company  cannot,  in  the 
construction  of  its  roadbed,  negligently  ob- 
struct a  ravine  through  which  surface  water 
is  accustomed  to  find  an  outlet,  by  failing 
to  place  a  proper  culvert  therein,  and  cast 
such  water  back  upon  the  land  of  upper  pro- 
prietors. Quinn  v.  Chicago,  M.  &  St.  P.  R. 
Co.  23  S.  D.  126,  22  L.R.A.(N.S.)  789, 
120  N.  W.  884. 


III.  Manaqement,  Operation,  Etc. 
a.  Crottingt. 

1.  In    General. 

Burden  of  proof  as  to  negligence,  see  Evi- 
dence, 118. 

Variance  between  pleading  and  proof  as  to 
cause  of  injury,  see  Evidence,  1063. 

Instructions  as  to,  see  Trial,  322. 

Question  for  jury  as  to,  see  Trial,  IV.  m,  4. 

6.  A  railroad  crossing  is  not  per  se  a 
place  of  danger,  as  would  be  a  roadway  for 
teams  crossing  through  a  swiftly  flowing 
stream;  but  such  crossing  usually  becomes 
a  place  of  danger  only  in  connection  with 
the  rolling  stock  of  the  railroad  company. 
Malloy  V.  Chicago,  M.  ft  St.  P.  R.  Co.  —  S. 
D.  — ,  127  N.  W.  633. 

7.  A  failure  by  a  railway  company  to 
observe  the  provisions  of  the  stat\ite  requir- 
ing railway  companies  in  approaching  pub- 
lic crossings  to  exercise  reasonable  care 
and  diligence  to  prevent  injuries  to  travelers 
or  property  passing  along  the  highway  con- 
stitutes such  negligence  as  will  render  the 
railroad  liable  when  such  failure  is  the 
cause  of  injury.  Dougherty  v.  Chicago,  M. 
4  St.  P.  R.  Co.  20  S.  D.  46,  104  N.  W.  672. 

Cited    in   note   in  9   L.R.A.(N.S.)    342, 
345,  367,  on  private  action  for  viola- 
'  tion  of  statute  not  expressly  conferring 
it.J 

2.  Recognition  of  Croatinga. 

8.  Where  the  railroad  ran  through  the 
'Tenter  of  the  town,  and  the  residents  had 
for  many  years  been  in  the  habit  of  cross- 
ing the  railroad  upon  a  path  in  going 
from  the  residence  part  to  the  business  dis- 
trict, and  the  company  had  never  objected 
or  tried  to  prevent  them,  although  it  knew 
of  the  practice,  a  person  injured  while 
crossing  the  track  upon  the  path,  was  not 
a  trespasser,  and  the  defendant  company 
owed  him  the  duty  of  ordinary  care  and 
diligence  to  avoid  injuring  him.  Kunkel 
v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
18  K  D.  367,  121  N.  W.  830. 

3.  Duty  as   to   Speed  and  Signals. 

Contributory  negligence,  in  absence  of  statu- 
tory signals,  see  infra,  28,  29. 

Evidence  as  to  speed  of  engine  through 
town,  see  Evidence,  719. 


Sufficiency  of  evidence  as  to  speed,  see  Evi- 
dence, 847. 

Sufficiency  of  proof  of  failure  to  give  sig- 
nals, see   Evidence,   1001. 

Duty  towards  employees,  see  Master  and 
Servant,  3. 

Doctrine  of  last  clear  chance,  see  Negligence, 
10. 

Allegation  as  to,  see  Pleading,  192. 

Question  for  jury  as  to,  see  Trial,  198. 

Instructions  as  to,  see  Trial,  408. 

9.  The  running  of  a  locomotive  at  a  much 
higher  rate  of  speed  than  that  permitted 
by  the  city  ordinance  in  approaching  a 
street  crossing,  without  sounding  a  bell  or 
whistle  constitutes  negligence:  Merrill  t. 
Minneapolis  4  St.  L.  R.  Co.  —  S.  D.  — ,  129 
N.  W.  468. 

10.  The  failure  of  a  railroad  company't 
engineer  to  sound  a  whistle  when  approach- 
ing a  road  crossing,  was  not  sufficient  to 
justify  a  vesdict  for  the  plaintiff  in  an  ac- 
tion to  recover  for  animals  killed  while 
trespassing  upon  the  track  at  a  point  some 
distance  from  the  crossing,  where  there  was 
no  evidence  to  show  or  from  which  it  might 
be  inferred,  that  such  failure  to  sound  the 
whistle  resulted  in  the  killing  of  the  an- 
imals. Miller  v.  Chicago  4  N.  W.  R.  Co. 
21   S.  D.  242,   111   N.  W.  553. 

Duty  to  cease  TrUatllng. 

Sufficiency  of  evidence  as  to  blowing  whistle 

in  unusual  manner,  see  Evidence,  840. 
Question  for  jury  as  to,  see  Trial,  199. 
Direction   of    verdict   on    question   of,  see 

Trial,  276. 

11.  Where  the  engineer  was  informed  that 
the  plaintiff's  team  was  being  frightened  by 
the  sounding  of  the  whistle,  and  continued 
to  sound  his  whistle  after  such  notice,  when 
he  could  have  proceeded  in  safety  for  a  few 
hundred  feet  before  sounding  it  again,  it 
was  his  duty  to  cease  whistling  and  not  to 
have  done  so  was  negligence.  Lvons  v. 
Chicago,  M.  4  St.  P.  R.  Co.  —  S.  D."— ,  128 
N.  W.  134. 

12.  While  an  engineer  and  fireman  are 
not  re(}uired  to  keep  a  lookout  for  persons 
travelling  upon  a  highway  in  close  proximi- 
ty to  a  railroad,  yet,  when  the  engineer 
sees  that  a  team  is  frightened,  it  is  his  duty 
to  cease  whistling  tuitil  the  peril  is  passed, 
in  the  absence  of  apparent  danger  to  bis 
train,  and  this  is  so  where  he  is  informed 
by  his  fireman  that  a  team  is  being  fright- 
ened. Lyons  v.  Chicago,  M.  4  St  P.  R.  Co. 
—  S.  D.  — ,  128  N.  W.  134. 

b.  Fires. 

Unlawful  discrimination   against  railroads 

as  to,  see  Constitutional  Law,  41. 
Provision    for    double    liability    as   to.  as 

denial  of  due  process,  see  Constitutional 

Law,  53,  54. 
Police  power  as  to,  see  Constitutional  La*. 

78,  79. 
Liability  for  double  damage,  see  Damages 

80. 
Evidence  as  to  generally,  see  Evidence,  76*- 
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Sufficiency  of  evidence  of  cause  of  fire,  see 

Evidence,  963. 
Sufficiency  of  pleading,  see  Pleading,  12. 

13.  8.  D.  Laws  1907,  c.  216,  imposing  a 
double  liability  on  railroad  companies  for 
damages  for  fire  set  by  locomotives  creates 
an  absolute  liability,  wholly  regardless  of 
whether  the  railway  company  was  negligent 
or  not,  so  that  the  question  of  negligence 
on  the  part  of  the  railway  company  is 
wholly  immaterial.  Jensen  v.  South  Da- 
kota C.  E.  Co.  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,  127  N.  W.  650. 

c.  Injuries  to  Animals  by  Train. 

Prejudicial  error  in  admission  of  evidence 
as  to,  see  Appeal  and  Error,  913. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  118,  119. 

Evidence  as  to  negligence,  see  Evidence,  767. 

Admissibility  of  evidence  as  to,  see  Evidence, 
790. 

Admissibility  of  evidence  as  to  speed  of 
train,  see  Evidence,  792. 

Sufficiency  of  evidence  of  negligence,  see  Ev- 
idence, 848-853. 

Sufficiency  of  evidence  that  injury  or  death 
was  inflicted  by  train,  see  Evidence, 
956-958. 

Allegation  as  to,  see  Pleading,  191. 

Killing  of  horse  as  proximate  cause  9f 
special  damages  from  extra  care  re- 
quired in  rearing  sucking  colt,  see 
Proximate  Cause,  3.  \ 

Direction  of  verdict  in  action  for,  see  Trial, 
273,  274. 

Instructions  as  to,  see  Trial,  408. 

Question  for  jury  as  to,  see  Trial,  IV.  m,  6. 

See  also  fcupra,  10. 

14.  The  duty  of  a  railway  company  and 
its  employees,  in  case  of  stock  trespassing 
upon  its  right  of  way,  is  to  exercise  ordi- 
nary care  not  to  injure  it  after  it  is  dis- 
covered to  be  in  a  place  of  danger.  Mc- 
Donell  V.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  17  N.  D.  606,  118  N.  W.  819." 

...j.  As  to  trespassing  stock  the  duty  of  a 
railway  company  and  its  servants  is  to  use 
ordinary  care  not  to  injure  it  after  its 
discovery  upon  the  track  or  right  of  wav. 
Corbett  v.  Great  Northern  R.  Co.  —  N.  f). 
— ,   126  N.  W.  1054. 

16.  A  railroad  company  wat  not  guilty 
of  negligence  in  killing  a  cow  which  had 
strayed  upon  it',  right  of  way,  where  the 
engineer  of  the  train  first  discovered  the 
cow  at  a  distance  of  300  feet  and  immedi- 
ately used  every  reasonable  and  justifiable 
means  to  stop  the  train,  consistent  with 
the  safety  of  tho  passengers  on  the  train, 
which  was  going  at  the  rate  of  36  miles 
an  hour..  Cumming  v.  Great  Northern  R. 
Co.  16  N.  D.  611,  108  N.  W.  798. 

17.  The  fact  that  a  railroad  company's 
engine  was  running  backward  at  a  high 
rate  of  speed  was  not  evidence  of  negligence 
on  the  part  of  the  railroad  company  in  an 
ac*ron  to  recover  for  animals  killed  by  such 
en'tjine,  while   they  were  trespassing  upon 

Supp.  Dak.  Dig. — 51. 


the  track.    Miller  v.  Chicago  &  K.  W.  R. 
Co.  21  S.  D.  242,  111  N.  W.  553. 
For   lack   of   proper   fence   or    cattle 
Cnmrda. 

Duty  as  to  fences  and  cattle  guards,  see 
supra,  I. 

Illegal  discrimination  against  railroad  com- 
panies as  to,  see  Constitutional  Law, 
42. 

Provision  for  double  liability  as  to,  as 
denial  of  due  process,  see  Constitu- 
tional Law,  52-54. 

Police  power  as  to,  see  Constitutional  Law, 
78. 

Liability  for  double  damages,  see  Damages, 
81,  82. 

Sufficiency  of  evidence  of,  see  Evidence,  851. 

18.  S.  D.  Laws  1907,  c.  218,  imposing  a 
double  liability  on  railway  companies  for 
the  death  or  injury  to  stock  on  their  tracks 
from  a  failure  to  maintain  fences  or  cattle 
guards,  creates  an  absolute  liability,  re- 
gardless of  the  question  of  negligence  on 
Che  part  of  the  railway  company.  Jensen 
V.  South  Dakota  C.  R.  Co.  —  S.  D.  — ,  — 
L.E.A.(N.8.)  — ,  127  N.  W.  650. 

19.  S.  D.  Sess.  Laws  1907,  chap.  218, 
imposing  a  double  liability  on  railroad  com- 
panies for  stock  killed  or  injured  on  tracks 
of  company  caused  by  a  failure  to  main- 
tain fences  and  cattle  guards,  is  not  con- 
trolled by  Rev.  Civ.  Code,  §  542,  making  it 
the  duty  of  a  railroad  company  to  con- 
struct a  fence  along  its  right  of  way  where 
the  adjoining  land  owner  has  constructed 
fence  around  his  land;  &nd  a  railway  com- 
pany which  has  wholly  failed  to  provide 
a  cattle  guard  to  protect  its  right  of  way 
where  it  nad  a  right  to  erect  the  same,  is 
liable  for  killing  a  cow  due  to  the  lack 
thereof  although  the  owner  may  not  have 
constructed  a  fence.  Lidel  v.  South  Dakota 
C.  R.  Co.  —  8.  D.  — ,  127  N.  W.  663. 

20.  Where  by  statute  railroad  companies 
are  required  to  maintain  cattle  guards  to 
keep  cattle  from  straying  upon  their  tracks 
from  public  highways,  the  company  is  as 
much  liable  for  killing  an  animal  which 
strays  upon  its  tracks  because  of  the  ah- . 
fence  of  a  cattle  guard,  as  it  would  be  in 
case  the  animal  came  on  its  tracks  from 
adjoining  property  because  of  the  absence 
of  a  fence.  Jensen  v.  South  Dakota  C.  R. 
Co.  -•  S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127 
N.  W.  650. 

21.  A  railroad  company  is  liable  for  dam- 
ages caused  by  injuring  stock  straying  on- 
to its  right  of  way  through  a  defective 
fence  maintained  by  the  company,  rt-gard- 
less  of  any  question  of  negligence  in  the 
management  and  running  of  its  train,  and 
the  railroad  company  cannot  contend  that 
under  S.  D.  Civ.  Code,  §  544,  providing 
that  where  a  railroad  company  neglects  to 
repair  a  fence,  the  landowner  may  do  so 
and  the  company  will  be  liable  for  damages 
accruing  by  reason  of  such  neglect  or  re- 
fusal, that  it  would  only  be  liable  for  in- 
juries caused  by  stock  going  through  the 
fence.  Wold  v.  South  Dakota  C.  R.  Co.  23 
S.  D.  521,  122  N.  W.  583. 
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22.  S.  D.  Ciy.  Code,  $  542,  makes  it  the 
duty  of  a  railroad  company  to  construct 
a  fence  along  its  right  of  way,  §  543,  pro- 
vides that  if  the  railroad  company  doea  not 
construct  a  fence  the  adjoining  landowner 
may  give  notice  that  it  has  not  complied 
with  law,  after  which  it  has  a  certain 
length  of  time  within  which  to  construct 
the  fence.  In  an  action  to  recover  damages 
for  injury  to  stock  straying  upon  the 
right  of  way  because  of  a  de^ctive  fence, 
Held:  it  cannot  be  contended  by  the  rail- 
road company  that  because  it  voluntarily 
builds  a  fence  without  notice  and  is  not 
afterward  notified  to  do  what  it  has  already 
done,  that  it  will  forever  remain  free  from 
any  liability  for  accidents  caused  through 
allowing  the  fence  to  get  into  defective  con- 
dition. Wold  v.  South  DakoU  C.  R.  Co. 
23  S.  D.  521,  122  N.  W.  583. 

d.  Contrihutory  Negligenct. 
1.  Persons  on  or  near  Track  at  Crossings. 

Burden  of  proving  contributory  negligence, 

see  Evidence,  123. 
SuflSciency  of  evidence  as  to,  see  Evidence, 

845,  846,  859. 
Question  for  jury  as  to,  see  Trial,  200-202. 
Direction    of   verdict   on   question   of,    see 

Trial,  278. 

23.  A  person  in  passing  over  a  public 
railway  crossing  is  bound  to  use  care  com- 
mensurate with  the  known  and  reasonably 
apprehended  danger.  Pendroy  v.  Great 
Northern  R.  Co.  17  N.  D.  433,  117  N.  W. 
531. 

24.  It.  is  the  duty  of  a  pedestrian  ap- 
proaching a  railroad  crossing,  to  use  all 
that  care  ar.d  caution  which  any  other 
ordinarily  prudent  and  cautious  person 
would  have  done  under  like  circumstances, 
in  an  attempt  to  discover  an  approaching 
train  at  the  place  in  question.  Merrill  v. 
Minneapolis  &  St.  P.  R.  Co.  —  S.  D.  — , 
129   N.   W.   468. 

25.  In  an  action  for  personal  injuries  re- 
ceived upon  a  railroad  crossing,  where  the 
accident  took  place  near  sundown,  while 
the  sun  was  shining  brightly,  an  instruc- 
tion that  the  jury  might  take  into  con- 
sideration the  feet  that  the  sun  was  shining 
from  the  west  toward  which  the  plaintitT 
was  looking,  so  as  to  dazzle  her  eyes  so 
that  by  the  ordinary  use  of  her  sense  of 
»ight,  she  could  not  see,  in  determining 
vliether  the  plaintifT  was  guilty  of  contribu- 
tory negligence,  in  not  seeing  the  approach- 
ing train  before  stepping  upon  the  tracks, 
was  not  erroneous.  Merrill  v.  Minneapolis 
&  St.  L.  R.  Co.  —  S.  D.  — ,  129  X.  W.  468. 

26.  One  was  guilty  of  contributory  negli- 
gence, who  having  unloaded  his  wagon  in 
an  elevator  drove  out  rapidly  and  circling 
it  turned  on  to  a  road  which  crossed  the 
railroad  nearby,  his  view  being  obstructed 
and  also  his  hearing,  and  who  did  not  look 
or  listen  or  stop  his  pace  till  he  was  only 
thirty  feet  from  the  tracks,  wlien  his  horses 
Builenly  jumped  forwards  against  the  side 


of  a  passing  e.'^ine  known  by  him  to  \n 
due  about  that  txzL'e.  Hope  v.  Great  Nortii- 
em  R.  Co.  —  N.  D.  — ,  122  N.  W.  997. 

27.  Where  plaintiff's  servant  approached 
a  railroad  crossing  with  which  he  was  ft- 
miliar,  with  bis  hories  on  a  trot,  knowing 
that  a  train  was  approaching  at  a  high 
rate  of  speed,  and  that  a  view  of  the  train 
was  obstructed  by  buildings  and  cars  from 
a  point  127  feet  back  from  the  track  until 
he  arrived  within  eight  feet  thereof  and 
but  for  the  noise  of  his  wagon,  he  could 
have  heard  the  train  in  time  to  have  avoid- 
ed a  collision  with  it;  he  t^as  guilty  of 
negligence,  in  attempting  to  drive  in  front 
in  close  proximity  to  the  crossing,  and,  in 
not  stopping  and  thus  quieting  the  noise  of 
his  own  vehicle,  and  thereby  enabling  him- 
self to  hear  the  train  before  getting  upcr 
the  track  in  front  of  it.  West  v.  Northern 
P.  R.  Co.  13  N.  D.  221,  100  N.  W.  254. 
In  absence  of  statatory  uifcntHm. 

28.  Failure  to  give  the  statutory  signals, 
and  running  the  train  at  too  rapid  a  rate 
of  speed,  does  not  excuse  negligence  on  the 
part  of  one  in  charge  of  a  team  killed  at  a 
railroad  crossing.  West  v.  Northern  P. 
R.  Co.  13  N.  D.  221,  100  N.  W.  254. 

29.  A  driver  of  a  team  who  hears  no 
whistle,  because  of  the  failure  of  the  en- 
gineer of  the  train  to  comply  with  the  pro- 
visions of  S.  D.  Rev.  Civ.  Code,  §  538,  re- 
quiring the  ringing  of  a  bell  or  blowing  of 
whistle  at  a  distance  of  at  least  80  rod* 
from  a  public  crossing,  and  seeing  no  train 
because  of  a  Wndk  clump  of  trees  growing 
along  the  road  obstructing  the  view,  is  not 
guilty  of  contributory  negligence  on  driving 
onto  crossing  under  the  assumption  that  no 
train  is  sufficiently  near  to  make  the  cross- 
ing dangerous.  Doughertv  v.  Chicago,  M. 
4,  St.  P.  R.  Co.  20  S.  D.  46,  104  N.  W. 
672. 

2.  Injuries  to  AnimoJt. 
Burden  of  proof  as  to,  see  Evidence,  118. 

30.  A  landowner  has  an  absolute  right 
to  turn  his  cattle  loose  on  his  land,  al- 
though it  adjoins  a  railway,  and  the  mere 
fact  that  he  places  someone  in  charge  of 
them  would  not  alter  the  liability  of  a 
railroad  company  for  negligently  killing 
one  of  the  cattle.  Lidel  v.  South  Dakota 
C.  R.  Co.  —  S.  D.  — ,  127  N.  W.  653. 

31.  Where  the  owner  of  cattle  negligent- 
ly permits  them  to  stray  upon  a  railroad 
track,  the  railroad  company  is  not  liable 
for  injury  to  the  cattle  by  trains,  unless 
it  failed  to  use  ordinary  care  to  avoid  the 
accident  after  discovering  the  animals  on 
the  track.  Gumming  v.  Great  Northern  B. 
Co.  15  N.  D.  611,  108  N.  W.  791 

32.  Where  plaintiff,  at  a  time  when  it 
was  unlawful  for  stock  to  be  at  large, 
turned  his  horses  out,  with  knowledge  of 
their  habit  of  going  upon  the  railroad  right 
of  way,  yet  took  no  means  of  herding  them 
or  keeping  them  off  from  the  railroad  track 
which  ran  through  and  across  his  land,  and 
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in  close  proximity  to  and  in  pla^n  view 
from  his  house,  and  where  no  duty  was 
imposed  upon  the  railroad  company  to 
fence  its  right  of  way,  he  was  guilty  of 
such  contributory  negligence  as  will  defeat 
an  action  for  the  killing  of  a  horse  by  one 
ol  defendant's  trains.  Wright  v.  Minnea- 
polis, St.  P.  &  S.  Stc.  M.  R.  Co.  12  N.  D. 
159,  96  N.  W.  324. 

33.  Where  horses  were  killed  by  a  rail- 
way train  after  escaping  from  a  yard  in- 
closed by  a  fence  consisting,  on  one  side, 
of  only  one  wire,  and  located  in  close  proxi- 
mity to  defendant's  track  it  is  error  to 
charge  that  placing  horses  in  such  a  loca- 
tion is  not  contributory  negligence.  Cor- 
bett  V.  Great  Northern  R.  Co.  —  N.  D.  — , 
125  N.  W.  1054. 


Editobial  Notes. 

Power  of  railroad  company  to  transfer 
franchises   or   property. 

75  Am.  Dec  549. 

Liability  of  railroad  company  for  in- 
juries or  losses  due  to  operation  of  cars 
not  owned  by  it.  130  Am.  St.  Rep.  33. 

Liability  of  lessor  of  railroad  to  third 
persons.  58  Am.   St.  Rep.  147. 

Liability  of  railroads  for  torts  of  lessee. 
71   Am.  Dec.  295. 

Liability  of  railroad  company  for  in- 
juries inflicted  by  construction  company. 

21  Am.  St.  Rep.  178. 

Liability  of  railroad  for  negligence  of 
employee  while  running  on  road  of  another, 
subject  to  orders  of  the  latter's  train  des- 
patcher.  22  L.R.A.(N.S.)    323. 

What  is  within  charter  power  to  build 
lateral  railroad.  12  L.R.A.(N.S.)   326. 

Right  of  one  railway  to  cross  another. 

26  Am.  St.  Rep.  431. 

Power  of  municipality  to  compel  change 
of  grade  of  railway  in  street. 

70    L.R.A.    850. 

Implied  power  of  railroad  to  engage  in  or 
guarantee  enterprise  other  than  transporta- 
tion. 2   L.R.A.(N.S.)    887. 

Nature  of  railroad  as  realtv  or  personal- 
ty. 66   L.R.A.    33. 

Motive  power  for  railroads  or  street  rail- 
way. 2  L.R.A.(N.S.)    138. 

Compelling  railroad  to  light  tracks  in 
cities.  19    L.R.A.(N.S.)    658. 

Duty  of  railroad  to  construct  bridges 
over  public  drainage  ditches. 

31  L.R.A.(N.S.)   1118. 

Liability  of  railroad  conducting  surface 
water  through  embankments  onto  adjoining 
property.  12   L.R.A.(N.S.)    680. 

Duty  as  to  fences,  and  private  cross- 
ings. 

Measure  of  care  of  railroad  to  keep  up 
fence.  11    L.R.A.(N.S.)    228. 

Duty  of  railroad  to  fence  against  persons. 
30  L.R.A.(N.S.)    1197. 

Constitutionality  of  statutes  requiring 
railroad  to  fence  tracks  and  build  cattle 
guards.  31  L.R.A.(N.S.)    861 


Duty  o>  railroad  to  fence  within  limits 
of  city,  town,  or  village. 

27  L.R.A.(N.S.)   790. 

Duty  of  railroad  to  fence  against  chil- 
dren. 16   L.R.A.(N.S.)    1103. 

Depot  grotmds  within  meaning  of  fence 
laws.  7  L.R.A.(N.S.)    203. 

General  nature  of  duty  of  railroad  to  one 

who,  with  prirmission,  uses  private  crossing. 

7  L.R.A.(N.S.)    697. 

Iilabillty   for   injnry    on    track    gen- 
erally. 

Duty  of  railroad  company  as  to  persons 
on   track.  20  Am.   St.  Rep.   452. 

Duty  of  railroad  company  toward  person 
approaching  track.      20  Am.  St.  Rep.  114. 

Duty  to  trespassers  on  railroad  track. 

30  Am.  St.  Rep.  54. 

Duty  of  railroad  to  keep  lookout  for  tres- 
passers on  track.  8  L.R.A.(N.S.)   1069. 

Duty  and  liability  of  railroad  company 
towards  persons  other  than  lawfully  on 
premises  without  contract   relations. 

00   Am.   Dec.   55. 

Duty  of  railroad  to  person  on  station 
grounds  to  mail  letters  on  train. 

24  L.R.A.(N.S.)   535. 

Liability  of  railroad  for  injuries  to  one 
not  an  employee,  by  closing  gap  between 
standing  cars  at  point  other  than  highway 
crossing.  19   L.R.A.(N.S.)    558. 

Liability  of  railroad  for  personal  injury 
by  sparks  or  cinders. 

18  L.R.A.(N.S.)   241. 

Duty  of  locomotive  crew  to  keep  lookout, 
as  affected  by  other  duties.    - 

21  L.R.A.(N.S.)   723. 

Liability  for  injuries  from  negligent  oper- 
ation of  trains  to  persons  on  adjoining 
property  or   highway. 

31  L.R.A.(N.S.)   980. 

Duty  of  trainmen,  upon  perceiving  un- 
known object  in  fact  a  trespasser  helplesa 
on  track.  2  L.R.A.(N.S.)    498. 

Duty  to  moderate  speed  of  train  where 
trespassers  are  to  be  anticipated. 

11  L.R.A.(N.S.)   352. 

Liability  of  railroad  for  injuries  by  ob- 
jects thrown  from  moving  train. 

6  L.R.A.(N.S.)    581. 

Whether  wantonness  or  wilfulness  may 
be  predicated  of  omission  of  a  duty  before 
discovery  of  person  in  peril  on  track.     . 

21  L.R.A.(N.S.)   427. 

Right  of  railroad  to  keep  trespassers 
from  track  or  right  of  way. 

66   L.R.A.   587. 
Liability  for  injnry  at  crossing. 

Negligence  at  railroad   crossings. 

57  Am.  St.  Rep.  781. 

Liability  of  railroad  for  act  of  employee 
in  inviting  pedestrian  to  cross  train  ob- 
structing highway.      13  L.R.A.(N.S.)  1071. 

Defective    condition    of    crossing    as    af- 
fecting liability  to  one  struck  by  train. 
14  L.R.A.(N.S.)  312;  20  L.R.A.(N.S.)  426. 

Liability  for  killing  or  injuring  one  go- 
ing on  railroad  crossing  without  knowing 
its  existence.  28  L.R.A.(N.S.)    382. 


Digitized  by 


Google 


804 


RAILROAD  TIME. 


Duty  and  liability  of  railroad  toward  one 
attempting  to  pass  around  train  blocking 
crossing.  6  L.R.A.(N.a)    775. 

Duty  toward  person  attempting  to  cross 
train  obstructing  highway. 

13  L.R.A.(N.S.)  1074. 

Duty  of  train  employees  approaching 
crossing  where  traveler's  view  of  track  is 
obstructed.  22  L.R.A.(K.S.)    232. 

Negligence  of  railroad  in  permitting  ob- 
scuration of  view  of  track  from  crossing. 
12  L.R.A.(N.S.)    1067. 

Speed  of  train  at  country  crossing  as  neg- 
ligence. 3  L.R.A.(N.S.)    778. 

Right  of  engineer  of  train  to  presume 
that  child  will  get  out  of  danger. 

6  L.R.A.(N.S.)   283. 

Duty  to  warn  of  approaching  trains  at 
crossing.  100  Am.  Dec.   412. 

Signals  etc.  at  railway  crossing. 

13  Am.  St.  Rep.  93. 

Duty  as  to  signals  by  locomotives  ap- 
proaching overhead  crossings. 

1  L.R.A.(N.S.)    307. 

Duty  of  railroad  to  give  signals  for  bene- 
fit of  persons  near,  but  who  are  not  about 
to  use  crossing.  14  L.R.A.(N.S.)  998; 
31  L.R.A.(N.S.)   667. 

rdahOitj  for  fires. 

Liability  of  railroad  company  for  fires. 
38   Am.   Dec.   70. 

Evidence  as  to  fire  communicated  by  loco- 
motive. 13  Am.   St.   Rep.   233. 

Liability  of  railroad  for  burning  prop- 
erty stored  or  piled  on  right  of  way  by  li- 
censee. 1  L.R.A.(N.S.)    533. 

Liability  of  railroad  for  fire  started  by 
persons  allowed  on  right  of  way. 

12  L.R.A.{N.S.)   472. 

Liability  of  railroad  for  fires  set  by  en- 
gines of  Ucensee.        10  L.R.A.(N.S.)  1175. 
IjiabiUty  for  injuries  to  animals  on 
track. 

Duty  of  railroad  company  as  to  cattle  on 
track.  20  Am.  St.  Rep.  161. 

Liability  for  injuries  to  cattle  trespass- 
ing on  railroad  track.      49  Am.  Dec.  261. 

Killing  of  animals  on  railway  track. 

77  Am.  St.  Rep.  64. 

Duty  of  railroads  or  street  railways  with 
respect  to  dogs  on  track. 

6  L.R.A.(N.S.)    911. 

Liability  of  railroad  allowing  freight  or 
waste  to  remain  exposed,  attracting  ani- 
mals. 28   L.R.A.(N.S.)    83. 

Duty  of  train  employees  to  keep  lookout 
for  live  stock.  24  L.R.A.(N.S.)  858. 

Liability    of    railroad    whose   failure    to 

maintain  fences  permits  escape  of  live  stock 

killed  oi  injured  outside  its  right  of  way. 

29  L.R.A.(N.S.)   573. 

Xiiabilitx   for   injury   by   frigbtening 
borses. 

Liability  of  railroad  company  for  in- 
juries due  to  frightening  of  animals  by 
emission  of  steam.       133  Am.  St.  Rep.  862. 

Duty  to   prevent  escape   of  steam   from 

engine  in  highway  so  as  to  frighten  horses. 

31  L.R.A.(N.S.)  1209. 


Liability  of  railroad  for  frightening  horse 

on  highway  by  engine,  car,  etc.  on  or  near 

crossing.  3  L.R.A.(N.S.)   UL 

Liability  of  railway  frightening  horse  bf 

steam  from  engine  on  highway  crossing. 

24  L.R.A.(N.S.)  1202. 
Contributory  nesllsBnoe. 
Duty  of  traveler  at  railway  crossing. 

90  Am.  Dec.  780. 

Care   required  of   one  crossing   railroad 

track.  8  Am.  St.  Rep.  813. 

Negligence  in  attempting  to  cross  train 

standing  on  crossing. 

13  L.R.A.(N.S.)  1066. 
Right  of  one  about  to  cross  railroad  to 
rely  upon  train  schedules. 

17  L.RA.(N.S.)  1253. 
Negligence  in  passing  in  front  of  engina 
or  cars   standing  near  street  crossing. 

11  L.R.A.(N.S.)   962. 
Duty  to  stop,  look  and  listen  upon  ap- 
proaching overhead  or  underground  cross- 
ings.                               6   L.R.A.(N.S.)    150. 

Duty  of  driver  traveling  some  distance 
parallel  with  track  after  looking  for  car,  to 
look  again  before  crossing. 

21  L.R.A.(N.S.)   309. 

Stepping  on  track  in  front  of  train  run- 
ning in  excess  of  speed  prescribed  by  or- 
dinance as  negligence.      3  L.R.A.  (N.S.)  196. 

What  acts  of  child  in  attempting  to 
cross  car  tracks  are  negligence   per  se. 

U  L.R.A.(N.S.)   186. 

Assumption  which  one  approaching  cross- 
ing may  indulge  as  to  speed  of  coming 
train.  24  L.R.A.(N.S.)   493. 

Duty  to  stop,  look  and  listen  after  en- 
tering on  first  track. 

17  L.R.A.(N.S.)    505. 

Right  of  one  crossing  railway  to  assume 
approaching  train  will  stop  at  intervening 
station.  20   L.R.A.(N.S.)    380. 

Care  required  of  driver  of  automobile  at 
railroad  crossings.  21  L.R.A.(N.S.)  794; 
29  L.R.A.(N.8.)   924. 

Gk>ing  on  railroad  crossing  to  rescue  prop- 
erty as  negligence.    28  L.R.A.(N.S.)    346. 

Duty  of  one  crossing  railroad  as  af- 
fected by  flagman's  signal  to  proceed. 

15  L.R.A.(N.S.)   803. 

Failure  of  engineer  to  give  customary 
signals  as  excusing  nonperformance  of  dutv 
to  look  and  listen.        3  L.R.A.(N.S.)   391. 

Duty  of  traveler  going  upon  railroad 
crossing  when  gates  are  open. 

4  L.R.A.(N.S.)    521. 

Fright  of  team  as  excuse  for  omission  to 
look  and  listen  at  crossing. 

21  L.R.A.(N.S.)   415. 

Duty  of  abutter  to  prevent  acciunulatioo 
of   combustibles   near   railway. 

12  L.R.A.{N.S.)  624 
Duty    of    owner    of    property   adjoining 

railroad  to  protect  it  from  fires  set  by  loco- 
motives. 12  L.R.A.(N.S.)  526. 
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Judicial  notice  as  to,  see  Evidence,  24. 
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XtAPE. 

Prejudicial  remaiics  by  state's  attorney  on 
prosecution  for,  see  Appeal  and  Error, 
1010,  1011. 

Prejudicial  error  in  cross^xamination  of 
accused,  see  Appeal  and  Error,  067- 
969. 

Prejudicial  error  in  instructions  on  prose- 
cution for,  see  Appeal  and  Error,  1039. 

Committed  by  Indian  on  Indian  reserva- 
tion, jurisdiction  of  prosecution  for, 
see  Courts,  74. 

Right  of  accused  to  public  trial,  see  Crim- 
inal Law,  27. 

Confidential  communication  by  accused  to 
physician  as  to  disease  communicated 
to  victim,  see  Evidence,  616. 

Admiasibility  of  evidence  as  to  disease  from 
which  prosecutrix  is  suffering,  see  Evi- 
dence, 799. 

Admissibility  of  other  acts  of  sexual  inter- 
course by  defendant,  see  Evidence,  816- 
820. 

Necessity  for  corroboration  of  testimony  of 
prosecutrix  see  Evidence,  1026,  1027. 

Sufficiency  of  proof  of,  see  Evidence,  1042- 
1044. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  II.  e,  6,  g. 

Sufficiency  of  verdict  in  prosecution  for, 
see  Trial,  493. 

Putting  leading  question  to  prosecutrix, 
see  Witnesses,  36. 

Examination  of  witness  on  prosecution  for, 
see  Witnesses,  66,   66,   69,   70. 

Corroboration  of  witnesses  in  prosecution 
for,  see  Witnesses,  114,  116. 

By  bo7  under  foiurteea. 

Presumption  as  to  incapacity  of,  see  Evi- 
dence,  88. 

Presumption  as  to  criminal  intent  of  de- 
fendant, see  Evidence,  84. 

1.  There  is  a  presumption  that  a  child 
under  fourteen  is  not  physically  capable  of 
consummating  the  crime  of  rape,  and  by 
statute,  a  person  of  that  age  cannot  be  con- 
victed of  the  offense  "unless  his  physical 
ability  {o  accomplish  penetration  is  proved 
as  an  independent  fact,  and  beyond  a  rea- 
sonable doubt"  N.  D.  Rev.  Codes  1905, 
§  8891,  N.  D.  Rev.  Codes  1899.  §  7157. 
State  V.  Fisk,  16  N.  D.  589,  108  N.  W.  486, 
11  A.  ft  E.  Ann.  Cas.  1061. 

2.  When  the  record  fails  to  show  that 
a  child  under  fourteen  years  of  age,  who  is 
charged  with  assault  with  intent  to  commit 
rape  had  the  physical  capacity  to  consum- 
mate the  offense,  a  conviction  for  the  at- 
tempt cannot  be  had.  The  legal  incompe- 
tency in  such  a  case  extends  both  to  the 
act  and  the  attempt.  State  v.  Fisk,  15  N. 
D.  489,  108  N.  W.  485,  11  A.  &  E.  Ann. 
Cas.  1061. 

Of  female  under  age  of  eonsent. 

Admissibility  of  evidence  of  age  of  prosecu- 
trix, see  Evidence,  363. 

Evidence  of  declarations  of  third  person  in 
prosecution  for,  see  Evidence,  625. 

Evidence  as  to  character  of  prosecutrix,  see 
Evidence,  608. 


Evidence  as  to  pregnancy  of  complaining 
witness  as  result  of  intercourse,  see 
Evidence,  751. 

Evidence  of  intercourse  bv  other  persons 
with  prosecutrix,  see  ^Evidence,  798. 

Evidence  of  other  acts  of  intercourse  by 
defendant,    see  Evidence,    816-819. 

Kecessity  for  corroboration  of  testimony  of 
prosecutrix,  see  Evidence,   1026,   1027. 

Sufficiency  of  proof  of,  see  Evidence,  1043. 
1044. 

Sufficiency  of  indictment,  see  Indictment, 
etc.,  12. 

Duplicity  in  information  for,  see  Indict- 
ment, etc.,  35. 

Surplusage  in  indictment  for,  see  Indict- 
ment, etc,  67. 

New  trial  for  insufficiency  of  evideifce,  see 
New  Trial,  33. 

New  trial  for  newly  discovered  eviddhce,  see 
New  Trial,  73. 

Election  between  counts  in  prosecution  for, 
see  Trial,  59,  60. 

Affidavits  on  motion  for,  see  New  Trial, 
118. 

3.  Where  an  assault  is  made  on  a  girl 
under  the  age  of  consent,  under  such  cir- 
cumstances, that  the  act  of  sexual  inter- 
course, if  it  had  been  accomplished,  would 
have  been  a  rape,  then  the  accused  is  guil- 
ty of  an  assault  with  intent  to  commit  rape 
State  v.  Fujitia,  —  N.  D.  — ,  129  N.  W. 
360. 

4.  The  complainant  in  a  trial  for  an  as- 
sault with  intention  to  commit  rape,  being 
under  eighteen  years  of  age  cannot  consent 
to  the  acts  of  the  accused  when  they  are 
accompanied  with  such  intent,  and  thus 
make  that  not  an  assault  with  intent  to 
commit  rape  which  would  have  been  such 
an  assault  if  done  without  her  consent. 
State  V.  Allison,  —  S.  D.  — ,  124  N.  W. 
747. 

Editorial  note*. 

What  constitutes   rape. 

80  Am.  Dee.  361. 
Assault  with  intent  to  rape. 

24  Am.  St.  Rep.  852. 
Effect  of  mistake  as  to  age  of  girl  under 

statute  denouncing  sexual  offenses. 

25  L.R.A.(N.S.)  661. 


BATES. 

Of  carrier,  see  Carriers,  III. 
Of  interest,  see  Interest,  11. 

Editorial  notes. 

Businesses  affected  with  public  interest 
subjecting  them  to  regulation  and  con- 
trol in  respect  to  rates  or  prices. 

6  L.R.A.(N.8.)    834. 
Right   of   public   service   corporation    to 
exact  charge  in  addition  to  maximum  ren- 
tal for  delay  in  payment. 

31  L.R.A.(N.S.»   329. 
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Rig^t  of  public  service  company  whose 
rates  are  fixed  by  public  authorities  to  es- 
tablish minimum  charge. 

26  L.R.A.(y.S.)  1109. 


RATIFICATION. 


Of  broker's  acts,  see  Brokers,  10,  11;  Con- 
tracts, 23. 

Of  illegal  contract,  see  Contracts,  IV.  f. 

Of  contract  of  municipality,  see  Municipal 
Corporations,  29,  32,, 33. 

Of  appointment  to  office,  see  Officers,  3. 

Of  agent's  contract,  see  Principal  and 
Agent,  III.  e. 

By  purchaser  on  conditional  sale  by  re- 
selling, see  Sale,  77. 


RATINO. 

Failing  to  give  rating  in  law  directory  as 
libel,  see  Pleading,  225. 


»  »» 


BEAT.    ESTATE    AGENTS. 

See  Brokers. 

♦-•-♦ 

REAI.  FBOFEBTT. 

I.  Estates  ix;  Conditions. 
n.  Recobds. 

a.  In  General. 

b.  Sufficiency  of  Record;  Place  for 

Recording. 

c.  Necessity  of  Recording;   Effect 

of  Failure. 

1.  In   General. 

2.  Assignment  of  Mortgage. 

3.  Against    Whom    Vecessary. 

d.  As  Notice;  Effect  of  Recording. 
III.  Editorial  Notes. 

Acknowledgment  of  instruments  relating  to, 
see  Acknowledgment. 

Parties  to  actions  involving  real  property, 
see  Action  or  Suit,  III.  b,  6. 

Assumpsit  for  value  of  use  and  occupation 
of,  see  Assumpsit,  1,  2. 

Boundaries  of,  see  Boundaries. 

Agents  for  sale  of,  see  Brokers. 

Rale  of  land  held  adversely,  see  Champer- 
ty. 

Certainty  m  contract  for  sale  of.  see  Con- 
tracts, 17. 

Oral  contracts,  as  to.  see  Contracts  I.  e. 

Construction  of  contracts  relating  to,  see 
Contracts,  II.  d. 

Power  of  corporation  to  acquire  and  hold, 
see  Corporations,  II.  b. 

Covenants  as  to,  see  Covenant. 

Measure  of  damages  for  injury  to,  see  Dam- 
ages. III.  h. 


Measure  of  damages  for  breach  of  oontract 
relating  to,  see  Damages,  III.  a,  3, 

Dedication   of,  see  Dedication. 

Deeds  of,  see  Deeds. 

Easements  in,  see  Easements. 

Ejectment  for  recovery  of  possession,  see 
Ejectment. 

Condemnation  of,  see  Eminent  Domain. 

Escheat  of,  see  Escheat. 

Estoppel  as  to,  see  Estoppel,  II.  f,  2. 

Estoppel  to  assert  title  to,  see  Estoppel, 
II.  i,  2. 

Opinion  evidence  as  to  value  of,  see  Evi- 
dence, 484-487. 

Sufficiency  of  evidence  of  value  of,  see  Evi- 
dence, 965-969. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  II.  j,  4. 

Evidence  as  to  title  or  possession  of,  set 
Evidence,  X.  b,  2. 

Evidence  as  to  value  of,  or  injury  to,  see 
Evidence,  X.  f,  4. 

Sufficiency  of  evidence  of  rights  in,  see  Evi- 
dence, XI.  i. 

Sale  of,  by  personal  representative,  see  Exe- 
cutor and  Administrator,  VII. 

Fixtures,  see  Fixtures. 

Homestead  in,  see  Homestead. 

Of  Indians,  see  Indians. 

Conclusiveness  of  judgment  affecting,  see 
Judgment,   II.  d,   3. 

Lien  of  judgment  on,  see  .Tudgment  HI. 

Jurisdiction  of  justice  of  the  peace  in  ac- 
tion involving  title  to,  see  Justice  of 
the  Peace,  I.  c. 

Matters  as  to  landlord  and  tenant,  se^ 
Landlord  and  Tenant. 

Lateral  support  for,  see  Lateral  Support. 

Doctrine  of  lis  pendens,  see  Lis  Pendens. 

Laches  as  bar  to  action  in  r^^rard  to,  see 
Limitation  of  Actions,  11.  b. 

As  to  mines,  see  Mines. 

Mortgage  on,  see  Mortgage. 

Notice  of  rights  in,  see  Notice,  TL 

Partition  of,  see  Partition. 

Of  partnership,  see  Partnership,  IV. 

Suspension  of  alienation  of,  see  Perpetui- 
ties. 

Pleading  in  matters  pertaining  to,  eeneral- 
ly,  see  Pleading,  III.  b,  12. 

Sufficiency  of  answer  in  actions  affecting, 
see  Pleading  IV.  e,  4. 

As  to  public  lands,  see  Public  Lands. 

Specific  performance  of  contract  as  to,  see 
Specific  Performance. 

Taxation  of,  see  Taxes. 

Trust  in,  see  Trusts. 

Rights,  duties  and  liabilities  on  transfer  of, 
see  Vendor  and  Purchaser. 

Estoppel  of  grantor  to  rely  on  after  ae- 
quired  title,  see  Vendor  and  Purchaser, 
ILb. 


I.  Estates  in;  Conditions. 

What  passes  by  deed  generally,  see  Deeds, 

II.  c. 
Title    acquired    by    exercise    of   power  of 

eminent  domain,  see  Eminent  Domata, 

L  e. 
Life  estates  in,  see  Life  Tenants 
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1.  Under  a  deed  providing  that  it  should 
not  take  effect  and  be  operative  unless  the 
grantee  should  build  or  cause  to  be  built 
on  the  premises  a  dwelling  bouse  not  to 
cost  less  than  $1,000,  and  take  up  his  resi- 
dence on  the  premises  within  one  year  from 
the  time  the  grantor  shall  have  a  motor  line 
running  between  a  certain  city  and  the 
premises  in  question,  an  immediate  estate 
was  vested  in  the  grantee,  there  being  no 
provisions  for  re-entry  upon  conditions 
broken.  Haynie  v.  Bennett,  22  S.  D.  65, 
115  N.  W.  616. 

2.  In  an  action  to  quiet  title  plaintiff 
claimed  title  under  an  unrecorded  deed 
containing  a  condition  that  it  should  not 
take  effect  and  be  operative  unless  the 
grantee  should  build  a  dwelling  house  on 
the  premises  and  take  up  his  residence 
thereon  within  one  year  after  the  grantor 
completed  a  motor  line  between  a  certain 
city  and  the  premises  in  question,  and  the 
defendant  claimed  under  a  subsequent 
sheriff's  deed,  resulting  from  an  execution 
!<ale  of  the  premises  as  the  property  of 
the  same  grantor,  and  a  subsequent  quit- 
claim deed  from  the  same  grantor.  At  the 
time  of  the  bringing  of  the  action  the  motor 
line  had  not  been  built.  Held  that  an  im- 
mediate estate  had  vested  in  plaintiff  under 
liis  deed  and  that  the  grantor  by  failing 
to  build  the  motor  line  had  dispensed  with 
the  performance  of  the  conditions  of  the 
deed  and  defendant  took  no  title  by  his 
subsequent  deeds.  Haynie  v.  Bennett,  22 
S.  D.  65,  115  N.  W.  515. 

3.  If  an  owner  conveys  land  to  a  rail- 
road company  for  a  right  of  way  upon  ex- 
press condition  contained  in  the  deed  that 
if  the  grantee  fails  to  erect  and  maintain  a 
<iepot  at  a  point  named  in  the  deed,  the 
land  shall  revert  to  the  grantor  upon 
the  failure  of  the  grantee  to  maintain  the 
depot,  the  title  and  right  of  possession  re- 
vert, as  the  nrovision  in  the  deed  is  a  pro- 
vision subsequent  and  not  a  covenant,  and 
not  being  restrictive  as  tc-  the  erection  of 
depots  at  other  points  is  net  void  as  against 
public  policy.  Hence,  the  grantor  is  not 
estopped  from  maintaining  an  action  in 
the  nature  of  ejectment  against  the  rail- 
road company.  Griswold  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  O).  12  N.  D.  435, 
102  Am.  St.  Rep.  672,  97  N.  W.  538. 


II,  Record  s. 

a.  In  General. 

Recoiding  of  improperly  acknowledged  deed 
n:  assignment,  see  Acknowledgment,  3. 

Presumption  as  to  keeping  of,  see  Evidence, 
160. 

Admissibility  of  fee  book  kept  by  registrar 
of  deeds  to  prove  delivery,  see  Evi- 
dence, 336. 

Sufflcienry  of  evidence  to  show  liability  of 
recorder  for  failure  to  record,  see  Evi- 
dence, 994. 


Effect  of  recording  mortgage  given  after 
foreclosure  of  prior  mortgage  more 
than  a  year  after  sale,  see  Mortgage. 
141. 

Liability  of  registrar  of  deeds  for  failure 
to  properly  record  instruments,  see 
R^iatrar  of  Deeds,  4-6. 

4.  General  creditors  are  not  within  the 

grotection  of  the  recording  laws  of  North 
lakota  relating  to  real  estate.  Vallely  v. 
First  Nat.  Bank  14  N.  D.  680,  5  L.R.A. 
(N.S.)  387,  116  Am.  St.  Rep.  700,  106  N. 
W.   127. 

5.  A  deed  void  on  its  face  is  entitled  to 
record  so  as  to  make  the  record  evidence 
in  judicial  proceedings  for  what  it  may  be 
worth.  Bliss  v.  Tidrick,  —  S.  D.  — ,  — 
L.R.A.(N.S.)   — ,  127  N.  W.  862. 

b.  Sufficiency  of  Record;  Place  for  Record- 

ing. 

Effect  of  omitting  power  of  sale  from  record 
of  mortgage,  see  Mortgage,  85. 

Effect  of  absence  of  date  in  mortgage  as  re- 
corded, see  Mortgage,  101, 

6.  The  assignee  of  a  mortgagee  whose 
mortgage  was  given  after  a  quitclaim  deed 
and  mortgage  to  others,  cannot  claim  first 
lien  on  the  property  on  the  ground  that  er- 
rors in  the  name  of  the  grantor  in  the  deed 
and  mortgagor  in  the  mortgage  rendered 
the  record  in  the  register's  oifiee  so  defec- 
tive as  not  to  constitute  constructive  no- 
tice thereof,  where  an  examination  of  the 
records  would  have  shown  said  assignee  or 
mortgagee  that  their'  mortgagor  had  no 
title  to  the  property,  as  the  property  was 
conveyed  to  him  by  a  different  name.  Glen- 
ovich  V.  Zurich,  19  S.  D.  37,  101  N.  W. 
1103. 

7.  A  deed  absolute  on  its  face  but  in- 
tended as  a  mortgage  under  a  parol  con- 
tract to  secure  future  advances,  is  proper- 
ly recorded  in  a  book  provided  for  the  re- 
cordation of  deeds,  and  such  record  is  no- 
tice to  subsequent  purchasers  or  encum- 
brancers that  such  deed  was  merely  se- 
curity for  future  advances.  Merchants' 
State  Bank  v.  Tufts,  14  N.  D.  238,  116  Am. 
St.  Rep.  682,  103  N.  W.  760. 

c.  yecesaity  of  Recording;  Effect  of  Failure. 

1.  In  General. 

Estoppel  by  delay  in  recording,  see  Es- 
toppel, 61. 

Fraudulent  intent  as  essential  to  make 
withholding  of  deed  from  record  a 
fraud  on  creditors,  see  Fraud  and 
Fraudulent  Conveyances,  19. 

8.  A  purchaser  of  real  estate  at  a  sherifTs 
sale  under  attachment  proceedings  acquires 
no  title  as  against  a  deed  delivered  before 
the  levy  of  the  attachment,  but  recorded 
after  the  attacliment  and  before  the  judg- 
ment. Leonard  v.  Fleming,  13  N.  D.  629, 
102  X.  W.  308. 
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2.  A.$»ig»ment  of  Mortgage. 

Validity  of  foreclosure  sale  where  assign- 
ment was  not  properly  recorded,  see 
Mortgage,  104-109. 

d.  Proof  that  the  assignment  of  a  mort- 
gage under  which  the  state  claims  title, 
has  been  recorded,  is  unnecessary  in  an  ac- 
tion by  it  to  quiet  title  to  certain  prop- 
erty, where  the  defendant  does  not  occupy 
the  position  of  subsequent  purchaser  or  in- 
cumbrancer in  good  faith.  State  v.  Cough- 
ran,  19  S.  D.  271,  103  N.  W.  31. 

10.  One  who  purchases  a  note  and  mort- 
gage, which  had  been  assigned  by  the  mort- 
gagee and  reassigned  in  blank,  and  has  his 
name  filled  in  as  indorsee  of  the  note  and 
assignee  of  tho  mortgage,  is  not  required 
to  record  the  assignment  or  give  notice  of 
the  same  in  order  to  protect  his  interest 
therein  as  against  subsequent  purchasers 
of  the  mortgage  from  the  widow  of  the 
mortgagee,  where  the  note  and  mortgage 
have  b^n  in  his  actual  possession  since  the 
assignment.  Richards  Trust  Co.  v.  Rhom- 
berg,  19  b.  D.  595,  104  N.  W.  268. 

11.  The  assignee  in  possession  by  his 
agent  of  a  note  and  mortgage  assigned  by 
the  surviving  partner  of  a  firm  on  account 
of  a  prior  firm  indebtedness,  is  not  estopped 
by  failure  to  record  his  assignment  irom 
showing  his  title  to  or  right  to  foreclose 
the  mortgage,  as  against  one  who  took, 
through  mesne  assignments  from  the  wi- 
dow, as  sole  legatee  and  executor  of  the  de- 
ceased partner,  where  such  assignments  ap- 
pearing of  record'  showed  that  they  trans- 
ferred the  mortgage  only.  Miller  v.  Berry, 
19  S.  D.  625,  104  N.  W.  311. 

3.  Against  Whom  Jfecesaary. 

12.  The  term  "any  other  person,"  in  N. 
D.  Rev.  Codes  1899,  §  4730,  which  declares 
that  a  grant  absolute  in  form,  but  intend- 
ed to  be  defeasible,  is  not  affected,  "as 
against  any  person  other  than  the  gran- 
tee," unless  a  defeasance  is  recorded,  means 
any  person  otherwise  entitled  to  the  pro- 
tection of  the  recording  laws,  namely,  sub- 
sequent purchasers  and  encumbrancers,  and 
does  not  include  gieneral  creditors.  Vallely 
V.  First  Nat.  Bank,  14  N.  D.  580,  6  L.R.A. 
(N.S.)  387,  116  Am.  St.  Rep.  700,  106  N. 
W.  127. 

13.  A  mortgage  though  given  to  secure  an 
antecedent  debt  is  supported  by  a  sufficient 
consideration  to  constitute  the  mortgagor 
an  incumbrancer  for  value  within  the  mean- 
ing of  and  so  as  to  be  protected  by 
S.  D.  Civ.  Code,  §  986,  which  makes  a  con- 
veyance of  real  property  void  as  against 
a  subsequent  purchaser  or  incumbrancer 
for  value  in  good  faith  whose  conveyance 
is  first  recorded,  and  §  987,  defining  a  con- 
veyance as  any  instrument  by  which  an  es- 
tate in  real  property  is  created.  Farmers' 
&  M.  Bank  v.  Citizens'  Nat.  Bank,  —  S. 
D.  — ,  125  N.  W.  642. 

14.  Where  one  acquires  title  under  fore- 
closuie  of  a  junior  mortgage,  it  is  his  plain 


duty  to  put  his  sheriff's  deed  of  record  if 
he  desires  to  rely  thereon,  and  most  es- 
pecially if  he  knows,  or  should  know,  tliat 
the  mortgagee  of  the  prior  mortgage  is 
claiming  under  foreclosure  of  such  mort- 
gage and  is  making  valuable  improvemenU 
thereunder.  Farr  v.  Semmler,  —  S.  D.  — , 
123  N.  W.  835. 
A*  against  qaltolaim  deed. 

15.  An  administrator's  deed  of  quitclaiin 
made  under  order  of  the  county  court  to 
sell  lands  ef  decedent  is  a  "conveyance 
within  S.  D.  Civ.  Code  §§  986-987  for  the 
recording  of  titles.  Shutz  v.  Tidrick,  —  S. 
D.  — ,  128  N.  W.  811. 

16.  A  quit-claim  deed  executed  by  an  ad- 
ministrator under  judicial  sale  takes  pri- 
ority over  a  deed  executed  by  the  decedent 
and  wife,  which  was  not  recorded  until  two 
months  after  the  execution  of  the  deed 
from  the  administrator,  where  the  grantte 
in  the  latter  had  no  knowledge  actual  or 
constructive  of  the  other  previous  deed. 
Shutz  V.  Tidrick,  —  S.  D.  — ,  128  N.  W. 
811. 

17.  An  unrecorded  warranty  deed  has  pre- 
cedence over  a  subsequently  executed  and 
recorded  quitclaim  deed  purporting  to  re- 
mise, release,  and  quitclaim  the  grantor'i 
interest  in  the  premises.  Fowler  v.  Will, 
19  S.  D.  131,  117  Am.  St.  Rep.  938,  102  N. 
W.  598,  8  A.  ft  E.  Ann.  Cas.  1093. 

[Cited  in  notes  in  105  Am.  St.  Rep.  859, 
on  quitclaim   deeds;    12   L.R.A.(N'.S.) 
242,  on  precedence  as  between  quitclaim 
and  Senior  unrecorded  deed.] 
Aa  against  Judgment. 

18.  Failure  to  record  a  deed  until  after 
a  Judgment  had  been  rendered  in  an  actiuu 
affecting  the  real  estate  covered  by  the 
deed  and  pending  at  the  time  the  deed  was 
given,  but  where  no  notice  of  lis  pendens 
was  given,  d<^s  not  affect  the  right  of  the 
grantee  to  hold  the  laud  against  the  judg- 
ment in  such  action.  Gilman  v.  Carpen- 
ter, 22  S.  D.  123,  115  N.  W.  659. 

19.  Under  N.  D.  Rev.  Codes  1905,  S  5038, 
which  makes  every  conveyance  by  deed 
void  as  against  the  lien  of  any  judgment 
obtained  against  the  person  in  whose  name 
the  title  appears  of  record  prior  to  the  re- 
cording of  such  conveyance,  an  execution 
legally  levied,  and  a  sale  thereon,  and 
sheriff's  deed  issued  at  the  expiration  of 
the  redemption  period  to  the  purchaser 
conveys  good  title,  as  against  title  derived 
from  a  prior  unrecorded  deed,  of  which  the 
judgment  creditor  and  purchaser  had  no 
notice.  Enderlin  Invest.  Co.  v.  Nordbagen, 
18  N.  D.  617,  123  N.  W.  390. 

d.  A»  Notice;  Effect  of  Recording. 

Effect  of  satisfaction  of  mortgage  on  re- 
cord, see  Mortgage,  67,  68. 

Effect  of  filing  certificate  of  redemption, 
see  Mortgage,  140. 

Effect  of  recording  on  bona  fide  nature  of 
purchase,  see  Vendor  and  Purchaser, 
65. 

See  also  supra,  7. 
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20.  A  purchaser  or  incumbrancer  ia 
charged  with  constructive  notice  of  know- 
ledge that  he  might  have  acquired  by  a 
search  througb  the  index  of  grantors  and 
grantees,  and  through  the  numerical  index 
kept  by  the  register  of  deeds.  Glenovich  v. 
Zurich,  19  S.  D.  37,  101  N.  W.  1103. 

21.  The  recording  of  a  tax  deed  will  not 
operate  to  cure  jurisdictional  defects  in  the 
description  in  the  assessment  roll.  Jack- 
son V.  Bailey,  19  S.  D.  594,  104  N.  W.  268. 

22.  A  purchaser  of  land  is  chargeable 
with  notice  of  a  mortgage  on  the  land  ex- 
ecuted by  a  former  holder  of  an  equitable 
title  to  the  property  where  the  statutes 
provide  that  the  records  shall  besides  show- 
ing the  conveyances  and  incumbrances  in 
the  chain  of  title  also  index  by  names  and 
descriptions  other  conveyances  or  incum- 
brances affecting  the  title,  so  that  by  an 
examination  of  the  records  he  would  have 
acquired  such  actual  notice  of  the  mort- 
gage as  would  put  him  on  inquiry  as  to 
how  far  the  property  was  affected  by  the 
mortgage.  Fullerton  Lumber  Co.  v.  Tin- 
ker, 22  S.  D.  427.  118  N.  W.  700,  18  A.  &  E. 
Ann.  Cas.  11. 

23.  The  acknowledgment  and  the  re- 
cording of  a  warranty  deed  issued  by  one 
entitled  to  a  patent  but  to  whom  a  patent 
had  not  yet  issued,  imparted  constructive 
notice  to  one  taking  a  aeed  from  the  same 
grantor  after  the  issuance  of  the  patent, 
of  such  grantee's  right  to  the  property. 
Simonson  v.  Monson,  22  S.  D.  238,  117 
N.  W.  133. 

24.  Under  a  statute  providing  that  every 
grant  of  real  property  is  conclusive  against 
the  grantor,  and  every  one  claiming  under 
him,  except  a  bona  fide  purchaser  or  encum- 
brancer who  acquires  a  title  or  lien  by  an 
instrument  first  duly  recorded,  and  that 
the  recording  and  deposit  of  any  instrument 
for  record  shall  be  constructive  notice  of 
the  execution  of  such  instrument  to  all 
subsequent  purchasers  and  encumbrancers, 
if  an  entryman  on  public  land  conveys  it 
by  deed  before  receiving  a  patent  therefor 
and  such  deed  is  immediately  recorded, 
and  after  the  issuance  of  the  patent  the 
grantor  mortgages  the  land  to  a  third 
person,  the  mortgagee  is  bound  to  take  no- 
tice of  the  record  of  the  deed,  and  acquires 
no  interest  as  against  the  grantee  therein. 
Bernardy  v.  Colonial  *  U.  S.  Mortg.  Co.  17 
8.  D.  637,  106  Am.  St.  Rep.  791,  98  N.  W. 
166. 

Xnstnmemt    not    properly    describing 

property. 
Estoppel  by  recording  contract  for  sale  of 

land,  see  Estoppel,  65. 

25.  A  deed  which  has  been  duly  acknowl- 
edged and  recorded,  although  it  imperfect- 
ly describes  the  property  covered  thereby 
will  put  a  subsequent  purchaser  on  inquiry 
as  to  the  identity  of  the  premises  covered 
by  such  deed.  Tilton  v.  Flormann,  22  S. 
D.  .324,  117  N.  W.  377. 
Instrnmeats    not    properly    aokno'wl- 

edced   or   certified. 
See  also  supra,  6. 


26.  &  D.  Laws  1903,  chap.  1,  p.  1,  which 
provides  that  any  instrument  aflecting  real 
property  which  was,  previous  to  January 
1,  1903,  copied  into  the  proper  book  of  re- 
cord, kept  in  the  office  of  any  register  of 
deeds,  shall  be  deemed  to  impart  after  that 
date  notice  of  its  contents  to  subsequent 
purchasers  and  incumbrancers,  notwith- 
standing any  defect,  omission,  or  informal- 
ity in  the  execution  of  the  instrument  or 
in  the  certificate  of  acknowledgment  there- 
of, but  should  not  be  deemed  to  affect  rights 
of  purchasers  or  incumbrancers  previous  to 
that  date,  did  not  validate  an  acknowl- 
edgment of  an  assignment  of  a  mortgage  in 
such  form  as  not  properly  to  entitle  it  to 
record,  and  foreclosure  proceedings  there- 
under were  void.  Kenny  v.  McKenzie,  23 
S.  D.   Ill,  —  L.R.A.  — ,  120  N.  W.  781. 


in.  Editobiai.  NoTsa. 

Rule  in  Shelley's  Case.  30  Am.  Dec. 
415;  11  Am.  St.  Rep.  100;  110  Am.  St. 
Rep.  247;  29  L.R.A.(N.S.)  963. 

Effect   upon    rule    in    Shelley's    Case   of 

Erohibition   against   conveyance   or   encum- 
rance  by  life  tenant.  7  L.R.A.(N.S.)   1109. 

"Children"  as  word  of  purchase  or  limi- 
totion.  12  L.R.A.(N.8.)   283. 

Estates-tail.  7  Am.  St.  Rep.  428. 

Actions  in  which  title  to  realty  may  be 
tried  or  questioned.  89  Am.  Dec.  427. 

Bar,  defeat  or  conveyance  of  contingent 
remainders.  17  Am.  St.  Rep.  839. 

Effect  of  union  of  life  estate  and  re- 
mote remainder  or  reversion  upon  interme- 
diate contingent  remainder. 

7    L.R.A.(N.S.)    433. 

Vesting  or  remainder  contingent  upon 
child  surviving  parent  upon  parent's  death 
during  lifetime  of  child,  but  before  deter- 
mination  of  precedent  estate. 

30L.R.A.(N.S.)  908. 

Remainder  after  life  estate  with  absolute 
power  of  disposal.       6  L.R.A.(N.S.)    1186. 

Vested  remainder  after  life  tenancy  with 
power  of  disposal.       1   L.R.A.(N.S.)    1005. 

Effect  on  particular  estate  of  remainder 
void  for  remoteness.        3  L.R.A.(N.S.)  639. 

When  interest  in  property  with  power  of 
disposition  amounts  to  estate  in  fee. 

49  Am.  Dec.  115. 

Provision  in  conveyance  as  to  erection 
of  building  or  other  structure  as  condition 
subsequent.  3  L.R.A.(N.S.)  741;  23  L.R.A. 
(N.S.)    771. 

Time  as  of  which  the  "heirs"  who  take 

under  possibility  of  reverter  are  determined. 

18L.R.A.(N.S.)  624. 

Reversion  on  abandonment  of-  right  of 
way  deeded  to  railroad. 

1  L.R.A.(N.S.)   806. 

Necessity  of  entry  of  formal  declaration 
as  condition  of  enforcing  forfeiture  for 
breach  of  condition  subsequent. 

23   L.R.A.(N.S.)    938. 

Effect  upon  remainder  of  forfeiture  of 
life  estate  for  breach  of  condition  subse- 
quent. 21   L.R.A.(N.8.)    605. 
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I'Case  as  conveyance  within  recording 
acts.  24  L.R.A.(N.S.)    879. 

Effect  of  irregularities  in  recording 
deeds.  30   Am.   Dec.   4G3. 

Effect  of  defects  in  registration  of  con- 
veyances. 91    Am.   Dec.    106. 

Effect  of  defective  recording  of  legal  in- 
struments on  rights  of  third  persons. 

96  Am.  St.  Rep.  398. 

Remedy  of  one  failing  to  record  deed 
against  grantor  subsequently  conveying  to 
innocent  third  person. 

26  L.R.A.(N.S.)    384. 

Precedence  as  between  quitclaim  and 
senior  unrecorded  deed.  3  L.R.A.(N.S.)  240; 
26  L.R.A.(N.S.)  159. 

Precedence  as  between  conveyance  for 
nominal  or  inadequate  consideration  and 
senior  unrecorded  conveyance. 

16  L.R.A.(N.S.)    1073. 

Destruction  of  record  of  deed  or  mort- 
gage as  affecting  constructive  notice. 

23  L.R.A.(N.S.)    1180. 


BEASONABIX  D01TBT. 

Doctrine   of,    in    criminal    case,    see    Evi- 
dence, XI.  n.  2. 
Instructions  as  to,  see  Trial,  366-377. 

Editorial  note. 

Reasonable  doubt.    48  Am.  St.  Rep.  666. 


REBATE. 


Authority  of  traveling  salesman  to  grant 
secret  rebate,  see  Principal  and  Agent, 
22, 


BEBTTITAI.. 


Form  of  question  to  witness  called  in  re- 
buttal, see  Witnesses,  33. 
See  also  Evidence,  X.  p. 


RECEIPT. 


Effect  of  receipt  in  full  as  accord  and  sat- 
isfaction, see  Accord  and  Satisfaction, 
3. 

For  internal  revenue  tax,  see  Constitu- 
tional Law,  84. 

Reformation  of,  see  Contracts,  189. 

Of  Warehouseman,  see  Corporations,  64; 
Warehousemen. 

Admissibility  of,  in  evidence,  see  Evidence, 
350-359,  373. 

Of  county  treasurer,  admissibility  of,  in 
evidence,  sec  Evidence,  293-295. 

Parol    evidence    as   to,    see   Evidence,    392. 

As  admission,  see  Evidence,  503. 

For  insurance  premium,  admissibility  of, 
see  Evidence,  658. 


Impeachment  of  distributee's  final  receipt 
for  fraud,  see  Executor  and  Adminis- 
trator, 38. 

Contract  created  by  land  office  filing  re- 
ceipt, see  Public  Lands,  27. 

Sale  of  grain  by  delivery  of  warehouse  re- 
ceipt, see  Sale,  1,  22. 

Special  legislation  as  to  registration  and 
publication  of  internal  revenue  re- 
ceipts, see  Statutes,  51.  . 

For  taxes,  see  Taxes,  IV.  p. 

For  pledged  property  as  waiver  of  conver- 
sion,  see   Trover   and    Conversion,  20. 

Use  of,  to  refresh  recollection  of  witness, 
see  Witnesses,  48. 


#»» 


BECEIVEBS. 

L  In    What     Cases     mat     be    Ar- 

POINTED. 

a.  Oenerally. 

b.  For   Corporationt. 

II.  RiouTS;    Title;    Powebs;    Ddxhs; 

LlABnjTIES. 

III.  EoiTOBiAi,  Notes. 

Mode  of  objecting  to  sale  by  sheriff  of  prop- 
erty in  hands  of,  see  Appeal  and  Error, 
27. 

Lack  of  favor  shown  to  order  discharging 
receiver,   see   Appeal   and    Error,  448. 

Presumption  on  appeal  as  to  propriety  of 
appointment,  see  Appeal  and  Error, 
482. 

Costs  on  appeal  in  action  for  removal  of, 
see  Appeal  and   Error,   1152. 

Right  of  attorney  to  preferred  claim 
against  receiver,  see  Attorneys,  48. 

Petition  for  appointment  of,  for  bankrupt, 
see  Bankruptcy,  26. 

Relation  back  of  receiver's  deed,  see  Champ- 
erty, 14. 

To  wind  up  affairs  of  corporation,  see  Cor- 
porations, 44. 

Estoppel  by  petitioning  for  appointment 
01  receiver  for  bankrupt,  see  Estoppel, 
67. 

Opinion  evidence  as  to  probable  result  of 
appointing,  see  Evidence,  496. 

Collateral  attack  on  order  appointing,  see 
Judgment,   137. 

Right  of  purchaser  at  receiver's  sale  as 
against  purchaser  on  foreclosure  of 
mortgage,  see  Mortgage,  44,  45. 

Effect  of  delivery  after  appointment  of  re- 
ceiver of  deed  executed  by  president 
before    insolvency,    sec    Mortgage,   57. 

In  supplementary  proceedings,  see  Execu- 
tion, 11,  12. 

Title  acquired  on  sale  by  receiver,  see  Jud- 
icial Sale,  10. 

Sufficiency  of  pleading  by,  see  Pleading,  & 


I.  In  What  Cases  mat  be  Atvomrat. 

a.  Generally. 

In  supplementary  proceedings,  see  Exeen- 

tion,    1 1. 
See  also  infra,  10. 
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1.  The  plaintiff  is  entitled  to  the  ap- 
pointment of  a  receiver  pendente  lite  to 
preserve  his  lien  on  certain  undelivered 
bay,  where  he  sues  to  recover  the  value  of 
bis  services  on  the  breach  of  a  contract  to 
cut,  bale  and  deliver  hay,  although  the 
answer  has  been  served,  and  the  defendant 
was  not  insolvent.  Woodford  v.  Kelley, 
18  S.  D.  615,  101  N.  W.  1069. 

2.  A  vendor  who  never  was  in  possession 
of  the  land  cannot  have  a  receiver  ap- 
pointed to  take  possession  of  and  conserve 
a  crop  raised  on  the  land,  after  its  sever- 
ance, for  the  purpose  of  subjecting  it  to 
his  claim  for  the  value  of  the  use  and  oc- 
cupation of  the  premises  after  forfeiture 
by  the  vendee  of  his  contract  of  purchase, 
which  did  not  create  a  lien  on  the  crops 
raised  and  where  he  stood  by  for  two 
years  after  the  commencement  of  an  action 
to  determine  adverse  claims  and  watched 
the  vendee  raise  and  sever  crops.  Golden 
Valley  Land  &  Cattle  Co.  t.  Johnstone, 
—  N.  D.  — ,  128  N.  W.  691. 

b.  For  Corporation*. 

3.  A  receiver  will  be  appointed  in  an 
action  brought  by  a  stockholuer  for  him- 
self and  all  others  similarly  situated  who 
may  choose  to  unite  with  him,  against  the 
corporation  and  its  directors,  where  the 
all^ations  of  the  complaint  show  that  in- 
solvency is  imminent,  and  the  entire  loss 
of  the  corporate  property  is  likely  to  result 
from  the  illegal  and  fraudulent  acts  of  the 
directors.  Glover  v.  Manila  Gold  Min.  & 
Mill.  Co.  19  S.  D.  559,  104  N.  W.  261. 

4.  Under  S.  D.  Rev.  Code  Civ.  Proc.  §  227, 
providing  that  a  receiver  may  be  appoint- 
ed in  all  cases  where  they  have  heretofore 
been  appointed  by  a  court  of  equity,  a  re- 
ceiver may  be  appointed  where  it  appears 
that  the  mana^r  of  a  corporation,  who  is 
also  the  principal  stockholder  thereof,  is 
operating  the  business  for  his  own  personal 
gain,  that  he  is  keeping  no  separate  ac- 
count of  the  revenues  and  expenses  of  the 
corporation  and  the  minority  stockholder 
asking  the  appointment  was  induced  to 
purchase  stock  on  the  representations  of 
the  principal  stockholder  that  the  expense 
of  the  corporation  would  not  exceed  a  cer- 
tain amount  which  is  being  exceeded.  Rit- 
chie V.  People's  Teleph.  Co.  22  S.  D.  598. 
119  N.  W.  990. 


II.  RioHTS;  Title;  Powebs;  Dunes;  Lia 

BnjTIES. 


occupies  the  place  of  the  debtor  and  suc- 
ceeds to  his  rights  only,  and  is  not  in  a 
position  to  make  any  defense  to  a  chattel 
mortgage  g^ven  by  such  debtor  that  the 
debtor  could  not  have  made  had  he  remained 
in  possession  of  the  property.  Albien  v. 
Smith,  —  S.  D.  — ,  123  N.  W.  676. 

6.  A  receiver  succeeds  only  to  such  right, 
title  and  interest  in  the  property  as  the 
person  for  whom  he  is  appointed  receiver 
had  at  the  time  of  the  appointment,  and 
such  appointment  does  not  affect  pre-exist- 
ing liens.  Albien  v.  Smith,  —  S.  D.  — ,  123 
N.  W.  676. 

7.  Where  the  receiver  of  a  foreign  cor- 
poration, appointed  by  a  court  of  the  state 
where  the  corporation  was  organized  is  con- 
sidered either  as  a  court  or  common-law  re- 
ceiver, the  title  to  the  real  estate  of  the 
corporation  is  not  vested  in  the  receiver, 
where  there  is  no  deed  executed  uy  the  cor- 
poration, either  voluntarily  or  otlierwise  to 
the  receiver.  Joy  v.  Midland-  State  Bank, 
—  S.  D.  — ,  126  N.  W.  147. 

8.  Upon  the  appointment  of  a  receiver  for 
an  insolvent  corporation,  the  title  and  right 
of  possession  of  its  property  pass  by  opera- 
tion of  law  to  the  receiver,  as  an  officer  of 
the  court,  for  the  use  and  benefit  of  its 
creditors.  Brynjolfson  v.  Osthus,  12  N.  D. 
42,  96  N.  W.  261. 

9.  The  appointment  of  a  receiver  for  an 
insolvent  corporation  has  the  legal  effect 
of  suspending  its  right  to  exercise  its  cor- 
porate functions,  and  thereafter  the  officers 
of  such  insolvent  corporation  are  without 
authority  to  make  valid  transfers  of  the 
corporate  assets.  Brynjolfson  v.  Osthus,  12 
N.  D.  42,  96  N.  W.  261. 

10.  A  receiver's  sale  is  not  void  on  the 
ground  that  he  never  acquired  any  interest 
in  the  property,  where  there  is  a  substantial 
compliance  with  S.  D.  Rev.  Code  Civ.  Proc 
§  405,  requiring  a  certified  copy  of  the  or- 
der appointing  a  receiver  to  be  filed  and 
recorded  in  the  office  of  the  register  of 
deeds.  Juckett  v.  Fargo  Mercantile  Co.  10 
S.  D.  150,  102  N.  W.  604. 

11.  Since  a  sale  by  a  trustee  of  trust 
property  to  himself  is  not  per  se  void  but 
simply  voidable  at  the  election  of  the  bene- 
ficiary, a  sale  of  the  assets  of  an  insolvent 
bank  by  the  receiver  to  another  bank  in 
which  the  receiver  was  interested  was  not 
void,  and  would  not  be  vacated  if  the  pur- 
chase of  the  assets  was  permitted  by  the 
stockholders  of  the  insolvent  bank,  or  they 
were  not  injured  thereby.  .Tackson  v.  First 
Stote  Bank,  21  S.  D.  484,  113  N.  W.  876. 


Conflict  of  laws  as  to,  see  Conflict  of  Laws, 

16. 
Receiver  in  supplementary  proceedings,  see 

Execution,  12. 
Right    of    attorney    to    personal    judgment 

against  receiver  after  loss  of  lien,  see 

Judgment,  30. 
See  also  Trusts,  24. 


III.  EorroBiAL  Notes. 


70. 


Rules  respecting  receivers. 

87   Am.   St.  Rep. 
Power  to  create  liens  by  receivers. 

83  Am.   St.  Rep.   72. 
Power  of  receiver  to  sue  out  of  jurisdic- 
tion of  appointment.     4  L.R.A.(N.S.)    824. 
Territorial  powers  and  jurisdiction  of  re- 
5.  A  receiver  for  the  benefit  of  creditors  ceivers.  8  Am.  St.  Rep.  48. 
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Relation  of  receivers  to  pre-existing  liens 
and  remedies  for  their  enforcements. 

71  Am.  St  Rep.  352. 
Action  without  leave  of  court  against  re- 
ceiver or  person  for  whom  he  is  appointed. 

74  Am.  St.  Sep.  286. 
Liability  for  acts  of  receiver. 

18  Am.  St.  Rep.  75. 

Enforcement  against  receiver  of  liabilities 

sounding  in  tort.        120  Am.  St.  Rep.  278. 

Liability  of  receiver  of  railroad  company. 

5  Am.  St.  Rep.  315. 

Liability  of  railroad  company  while  road 

is  in  handiB  of  trustee  of  receiver. 

6  Am.   St.   Rep.   313. 
Receiver's   certificates. 

128  Am.  St.  Rep.  103. 
Priority  of   claims   against   property   in 
hands  of  receiver  over  recorded  liens. 

2  L.R.A.(X.S.)    1013. 
Priority  as  between  claims  of  and  debts 
made  by  creditors  undertaking  to  conduct 
business.  24  L.R.A.(N.S.)    1166. 

Time  from   which  order  appointing  re- 
ceiver operative.  15  L.R.A.  (N.S.)  657. 
Dispensation  with   notice  of   application 
for  appointment  of  receiver  of  growing  crop. 
11  L.RA.(N.8.)    960. 
WkoB  reoelTer  will  be  appointed. 
When  appointment  of  receiver  is  proper. 

72  Am.  St.  Rep.  20. 
When    and    for   what   property    receiver 

will  be  appointed.  64  Am.  Dec.  482. 

When  and  at  whose  instance  a  receiver 
of  a  corporation  may  be  appointed. 

118  Am.  St.  Rep.  198. 
Appointment  of  receiver  to  talce  charge  of 
claims  not  legally  or  equitably  enforceable. 
5  L.R.A.(N.S.)    771. 
Appointment  of  receiver  of  rents  of  mort- 
gaged property.  27  Am.  St.  Rep.  794. 


BEOETVXNO  STOI.EN  PBOPEBTT. 

Prejudicial  error  in  admission  of  evidence 
as  to,  see  Appeal  and  Error,  953. 

Prejudicial  instruction  as  to,  see  Appeal 
and  Error,  1049. 

Admissibility  of  evidence  on  trial  for,  see 
Evidence,  325,  743. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  II.  e.  6.  e. 

Question  for  jury  as  to  value  of  property, 
see  Trial,  168. 

Sufficiency  of  verdict  as  to,  see  Trial,  488. 

1.  On  a  prosecution  for  the  purchase  and 
receipt  of  stolen  property  with  knowledge 
that  it  was  stolen,  the  court  did  not  err  in 
charging  the  jury  that  "It  does  not  matter 
who  stole  the  property."  State  v.  Pirkey, 
22  S.  D.  550,  118  N.  W.  1042,  18  A.  &  E. 
Ann.  Cas.  192. 

2.  Where  an  information  charges  the  de- 
fendant with  the  purchase  and  receipt  of 
stolen  property  knowing  it  to  be  stolen, 
under  S.  D.  Rev.  Pen.  Code,  §  618,  provid- 
ing when  persons  buying  or  receiving  stolen 
property  on  any  consideration  are  guilty 
of  such  offense,  it  is  not  necessary  that  the 


property  was  purchased  or  received  upon 
"any  consideration"  of  value.  State  v.  Pi^ 
key,  22  S.  D.  550,  118  N.  W.  1042,  18  A  4 
£.  Ann.  Cas.  192. 

3.  An  instruction  as  follows:  "This  fel- 
onious intent,  to  warrant  conviction,  moat 
have  consisted  of  liis  intentional  receipt  oi 
said  stolen  property,  knowing  the  saiue  to 
be  stolen,  with  furtner  intent  ia  delendsot 
in  receiving  the  same  to  deprive  the  owner 
of  said  property,  or  to  derive  gam,  profit 
or  cunsiaeratiou  himself  from  receiving  or 
couoeaiiug  said  property  or  the  dispuisi 
thereof,"  was  proper,  as  a  person  may  be 
convicted,  even  thougii  he  received  the  stolen 
property  for  the  purpose  of  returning  it 
iM  tiie  owner,  if  his  purpose  was  also  to  re- 
ceive a  reward  tUereiur.  fState  v.  Denny, 
17  >;.  D.  619,  117  N.  W.  869. 

Editorial  notes. 

I'rosecutiuu  tor  receiving  property  stolen 
in  foreign  state.  28  Li.K.A.(NjS.)  7SU. 

Knowledge  necessary  to  convict  one  ol 
receiving  stolen  goods. 

22  L.RA.(N.S.)    833. 


BECITAUB. 


In  judgment,  questioning  truth  of,  by  bill 
of  exceptions,  see  Appeal  and  Ji^ror, 
282,  283. 

Presumption  of  truth  of  recital  in  judg- 
ment, see  Appeal  and  Error,  474a. 

In  judgment,  conclusiveness  of,  see  Judg- 
ment,  66. 

Conclusiveness  of  recitals  in  tax  deed,  see 
Taxes,  165-159. 


BEOOOMIZAirOE. 

On  appeal,  see  Appeal  and  Error,  IIL  g;  X 
See  also  Bail  and  Recognizance. 


BEOONVETAirOE. 

Effect  of  contract  for,  on  determiniog 
whether  deed  was  intended  as  mortgsge, 
see   Mortgage,   L   b. 


BECOBDEB. 


Sufficiency  of  evidence  to  show  liability  oi, 
for  failure  to  record  mortgage,  see  Sri- 
dence,  994. 

See  also  Registrar  of  Deeds. 


*«» 


BEOOBBS. 

On  appeal,  see  Appeal  and  Error,  IV.  _ 
Record  on  which  scire  facias  on  forfeited 
recognizance  issues,  see  Bail  and  Rec- 
ognizance, 10. 
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Of  bo«rd,  custodian  of,  see  Boards,  1. 

Of  chattel  mortgage,  see  Chattel  Mortgage, 
111.  g. 

Presumption  as  to  proper  keeping  of,  by 
registrar  of  deeds,   see   Evidence,   ISO. 

Best  and  secondary  evidence  as  to,  see  Evi- 
dence, III. 

Admissibility  of,  in  evidence,  see  Evidence, 
IV. 

As  evidence  generally,  see  Evidence,  IV.  d, 
e. 

Parol  evidence  as  to,  see  Evidence,  VI.  n. 

Sufficiency  of,  to  constitute  valid  judgment, 
see  Judgment,  62. 

Of   foreign   judgment,   see   Judgment,    141. 

On  appeal  from  justice's  judgment,  see  Jus- 
tice of  the  Peace,  VI.  h. 

Of  title  to  land,  see  Real  Property,  11. 

Of  conditional  sales,  see  Statutes,  III. 

Editorial  notes. 

What  constitutes  the  record. 

94  Am.  Dec.  762. 

Collateral  impeacnment  of  records  of 
court.  11  Am.  St.   Rep.  2S6. 

Amendment  of  record  to  cure  defect  for 
which  motion  in  arrest  of  judgment  has 
been  made.  67  LJI.A.  179. 

Power  of  trial  court  to  correct  record 
after  appeal  or  writ  of  error. 

31  L.R.A.(N.S.)   207. 


BEOOVEKT  OVER. 

See  Indemnity. 


BEDEUVEBY  BOND. 

See  Levy  and  Seizure,  V. 


BEDEBfPTION. 


From    chattel   mortgage   sale,   see    Chattel 

Mortgage,   40-42. 
From   judicial   sale,   see   Judicial   Sale,  V. 
From  foreclosure  sale,  see  Mortgage,  VIII. 
From  tax  sale,  see  Taxes,  IV.  a,  7. 


BE-EXAMHTATION. 

Of  witness,  see  Witnesses,  IV.  e. 


4  «  » 


BEFEBENCE. 

I.  Compulsory;  Lono  Accoukt. 
II.  Gene3<at.  Powebs  op  Refebees, 
III.  Rgpobt  and  Finmnos. 
rv.  Editorial  Notes. 

Jurisdiction  of  referee  in  bankruptcy,  see 

Bankruptcy,  6. 
Jurisdiction  to  review  orders  of  referee  in 

bankruptcy,  see  Bankruptcy,  23,  24. 


Duty  of  referee  in  bankruptcy  to  pass  upon 
claims  of  creditors,  see  Bankruptcy,  30. 

Costs  of,  see  Costs  and  Fees,  12. 

In  bankruptcy,  parol  evidence  by,  in  contra- 
diction of  written  order  of,  see  Evi- 
dence, 442. 


I.  OOMPULSORT;  LONO  ACCOUNT. 

As  infringement  of  right  to  trial  by  jury, 
see  Trial,  3. 

1.  Under  N.  D.  Rev.  Codes  1005,  §§  7046, 
7047,  which  provide  when  issues  in  action 
may  be  referred  by  the  court  a  compulsory 
reference  cannot  be  ordered  without  the 
written  consent  of  the  parties,  unless  the 
case  comes  within  the  provision  of  the  lat- 
ter section.  Smith  v.  Kunert,  17  K.  D.  120, 
115  N.  W.  76. 

2.  Where  the  issues  as  between  the  par- 
ties involved  many  transactions  between  the 
parties,  growing  out  of  sales  and  items  for 
work  and  labor  and  for  money  advanced  the 
trial  thereof  involved  the  examination  of  a 
long  account,  within  the  meaning  of  N.  I). 
Rev.  Codes  1905,  §  7047,  and  hence  the 
order  of  reference  was  properly  made.  Smith 
T.  Kunert,  17  N.  D:  120,  115  N.  W.  76. 

3.  A  compulsory  reference  on  the  ground 
that  the  pleading  show  that  the  examina- 
tion of  a  long  account  will  be  necessary,  is 
improper  where  the  complaint  sets  up  a 
cause  of  action  for  money  loaned  and  serv- 
ices performed,  and  the  answer  denies  the  al- 
legations of  the  complaint,  and  sets  up 
various  breaches  of  the  contract  entered  into 
between  the  parties,  resulting  in  damages 
to  the  defendant.  F.wart  v.  Kass,  17  S.  D. 
220,  96  N.  W.  916. 

4.  A  compulsory  reference  will  not  be  or- 
dered tmder  S.  D.  Laws  1891,  chap.  200,  §  2, 
on  the  ground  that  the  examination  of  a 
long  account  is  required,  for  the  purpose  . 
of  determining  the  amoiuit  of  an  assessment 
for  which  a  member  of  a  mutual  hail  and 
cyclone  insurance  association  is  liable, 
where  the  amount  may  easily  be  ascertained 
by  an  inspection  of  the  by-laws  and  books 
of  the  association.  Kelly  v.  Oksall,  17  S. 
D.  185,  95  N.  W.  013. 

6.  To  authorize  an  order  of  reference  upon 
the  ground  that  the  trial  will  require  the 
examination  of  a  long  account  within  the 
meaning  of  N.  D.  Eev.  Codes  1905,  §  7047, 
the  account  must  be  one  arising  between  the 

{>arties,  and  must  be  directly,  and  not  mere- 
y  collaterally,  involved  in  the  trial.  Dreve- 
skracht  v.  First  State  Bank,  16  N.  D.  555, 
113  N.  W.  1032. 

6.  A  compulsory  reference  of  an  issue 
under  the  provisions  of  N.  D.  Rev.  Code 
1905,  §  7047,  is  not  permissible  unless  it 
appears  that  the  trial  of  such  issue  will  ne- 
cessitate the  examination  of  a  long  account 
between  the  parties,  and  it  is  not  sufBcient 
that  it  appear  that  the  trial  may  involve 
the  examination  of  a  long  account;  but  it 
must  affirmatively  appear  that  it  will   do 
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80.    Dreveskracht  t.  First  State  Bank,  16 
N.  D.  656,  113  N.  W.  1032. 

7.  Plaintiff  seeks  to  recover  a  sum  claimed 
to  be  due  him  for  services  performed  undei 
an  alleged  contract,  by  the  terms  of  which 
he  was  to  receive,  in  addition  to  a  monthly 
allowance,  10  per  cent  of  the  net  profits  of 
defendant  bank  during  his  employment.  The 
answer  put  in  issue  the  terms  of  the  con- 
tract, as  stated  in  the  complaint,  and  al- 
leged that  plaintifr  was  to  receive  10  per 
cent  commission  on  all  net  profits,  over  and 
above  a  12  per  cent  dividend  upon  the  de- 
fendant's capital  stock,  after  charging  off 
all  losses  and  bad  debts.  The  answer  also 
alleged  payment  in  full,  and  also  contained 
the  usual  qualified  denial  of  all  allegations 
of  the  complaint  not  admitted,  qualified  or 
explained.  Held,  that  the  issues  thus 
raised  did  not  justify  the  trial  court  in 
ordering  a  compulsory  reference.  Dreves- 
kracht V.  First  State  Bank,  16  N.  D.  65S, 
113  N.  W.  1032. 


n.  Oenkbai.  Powebs  ov  Rxfebees. 

Authority  to  settle  bill  of  exceptions,  see 

Appeal    and   Error,   298. 
Power   to   pass   on   motion  for  new  trial, 

see  Kew  Trial,  81. 

8.  A  referee  appointed  under  the  statute 
possesses  all  the  powers  of  the  court,  for 
practically  every  purpose  of  the  trial,  and 
his  report  stands  as  a  decision  of  the  cause. 
Babcock  v.  Ormsby,  18  S.  D.  368,  100  N. 
W.  750. 


III.  Repobt  Ain>  Findings. 

Assignment  of  errors'  as  to,  see  Appeal  and 
Error,  269. 

Ground  for  setting  aside  judgment  entered 
on  report,  see  Judgment,  153. 

Motion  for  judgment  on  report,  see  Judg- 
ment,  33. 

Time  for  entry  of  judgment  on  referee's  re- 
port, see  Judgment,  64. 

Predicating  motion  for  new  trial  on  report, 
see  New  Trial,  77,  78. 

See  also  supra,  8. 

9.  The  referee's  removal  from  the  state 
after  the  trial,  but  before  making  his  re- 
port and  findings,  will  not  affect  the  juris- 
diction of  the  court  to  enter  judgment  in 
the  action.  Val  Blatz  Brewing  Co.  v. 
Dalrymple,  18  S.  D.  97,  99  N.  W.  861. 

10.  A  referee  does  not  lose  jurisdiction 
to  return  his  report  by  failing  to  do  so 
within  the  period  prescribed  by  statute  al- 
though the  statute  makes  express  provi- 
sion as  to  extension  of  time  by  consent 
of  parties  or  order  of  agent  and  neither 
consent  nor  order  has  been  secured.  Per- 
kins v.  Roberts  County,  —  S.  D.  — ,  — 
L.R.A.(N.S.)  — ,  130  N.  W.  443. 


Walrer  of  Irregularity  la. 

See  also  Appeal  and  Error,  798. 

11.  An  irregularity  in  the  report  of  a 
referee,  in  that  the  findings  and  report  were 
made  after  the  referee's  removal  from  the 
state,  is  waived  by  failure  to  object  there- 
to before  the  entry  of  the  judgment  of 
foreclosure  and  sale,  and  by  stipulating 
that  such  sale  might  be  confirmed.  Val 
Blatz  Brewing  Co.  v.  Dalrymple,  18  8.  D. 
97,  99  N.  W.  861. 

OonolnsiTeness   of. 

Conclusiveness  on  appeal,  see  Appeal  and 
Error,  VII.  j. 

12.  In  an  action  for  an  accounting  be- 
tween partners  for  profits  made  by  one 
partner  on  the  sale  of  property,  the  court 
made  an  interlocutory  decree,  finding  UtU 
in  favor  of  plaintiff,  and  stating  its  con- 
clusions of  law  thereon,  and  that  the  court 
finding  it  necessary  for  the  purpose  of  a 
final  decree  that  an  accounting  should  be 
had  between  parties,  referred  the  case  to  a 
referee  to  take  an  account.  The  duty  of 
the  referee  was  to  ascertain  and  state  the 
nature  of  the  accounts  between  all  parties. 
Held:  The  reference  was  not  the  ordinary 
reference  under  the  statute,  but  was  sim- 
ply a  reference  for  the  purpose  of  taking 
an  account,  and  the  court  was  therefore 
concluded  by  the  findings  of  the  referee 
only  so  far  as  it  adop^d  and  approved  of 
the  same,  and  the  court  could  modify  the 
report  of  the  referee,  as  the  ruleg  applicable 
to  referees  under  the  statute  have  no  ap- 

Slication.     Chambers   v.   Mittnacht,  23  & 
I.  449,  122  N.  W.  434. 

ModlfloatloB  of. 

13.  The  circuit  court  has  no  authority 
to  modify  the  report  of  a  referee,  or  t» 
change  his  findings  or  his  conclusions  of 
law,  under  S.  D.  Laws,  1891,  chap.  100, 
p.  232,  §  9,  providing  that  judgment  may 
ge  entered  on  the  report  if  accepted,  and 
§  10  providing  that  a  new  trial  may  be  had 
or  an  appeaf  taken  in  the  same  manner  a>> 
in  other  cases  and  the  report  incorporated 
in  the  bill  of  exceptions,  and  that  if  a  new 
trial  is  granted  or  the  report  is  not  ac- 
cepted, the  parties  may  again  refer  the 
cause,  or  it  shall  stand  for  trial  as  if  it  bad 
not  been  referred.  Geddis  v.  FoUiett,  16  S. 
D.  610,  94  N.   W.  431. 

Setting  aside. 

Review  of  discretion  as  to,  see  Appeal  and 

Error,  587,  590. 
Prejudicial  error  in,  see  Appeal  and  Error, 

1118. 

14.  The  act  of  a  referee  in  making  bis 
report  and  findings  after  removing  from 
the  state  constitutes  an  irregularity  for 
which  the  report  may  be  set  aside.  Val 
Blatz  Brewing  Co.  v.  Dalrymyple,  18  S.  D. 
97,  99  N.  W.  851. 

16.  The  court  has  no  authority  to  set 
aside  a  referee's  findings  of  fact  on  its  own 
motion  without  the  application  of  either 
of  the  parties.  Neeley  v.  Roberts,  17  S.  D.- 
161,  96  N.  W.  921. 
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16.  A  motion  to  set  aside  the  findings  of 
fact  and  conclusions  of  law  made  by  a 
referee  should  be  denied  when  no  reasons 
are  assigned  by  the  moving  party,  the  prop- 
er remedy  being  a  motion  for  a  new  trial 
under  S.  D.  Laws,  1891,  chap.  100,  §  10. 
Neeley  v.  Roberts,  17  S.  D.  161,  96  N.  W. 
921. 


rv.  Editobiai,  Kotes. 

Power  to  refer  action. 

79  Am.  Dec.  207. 
Constitutionality    of    compulsory    refer- 
ence in  actions  at  law. 

13  L.R.A.(N.8.)    146. 
Counterclaim,   set-off,   or   affirmative   de- 
fense, as  basis  for  compulsory  reference. 

25  UR.A.(K.S.)   264. 


»«» 


BEFERENDITM. 

See  Initiative  and  Referendum. 


BEFIUNO. 


Of  chattel  mortgage,  see  Chattel  Moirtgage, 
III.  g,  4. 


» » » 


SEFOBMATION  OF  HfSTRUMEITTS. 

Of  appeal  bond,  see  Appeal  and  Error,  1199. 

Of  contracts,  see  Contracts  VI.  c. 

Of  mortgage,  see  Mortgage,  IX. 

Of  tax  deed,  see  Taxes,  IV.  n.  5,  c.  (6). 

Power  of  equity  as  to,  see  Equity,  1. 

Parol  evidence  of  mistake  in  action  for, 
see  Evidence,  408. 

Former  judgment  as  bar  to,  see  Judg- 
ment,  112. 

Courts  of  equity  have  power  to  re- 
form written  instnunents  to  conform  to 
the  true  intention  of  he  parties,  but  in  the 
absence  of  fraud,  this  will  be  granted  only 
where  there  has  been  a  mutual  mistake. 
Forester  v.  VanAuken,  12  N.  D.  175,  96 
K  W.  301. 

[Cited  in  note  in  28  L.R.A.(N.S.)  -788, 
809,  850,  877,  878,  920,  on  relief  from 
mistake  of  law  as  to  effect  of  instru- 
ment.] 


BEFOBMATOBIES. 

Editorial  note. 

Constitutionality  of  statutes  concerning 
reformatories  and  juvenile  courts. 

120  Am.  St.  Rep.  953 


BEFBESHINO  BECOI.LEPTION. 

Of  witness,  see  Witnesses,  IV.  c. 


*.»» 


BEFUNDINO  BONDS. 

Effect  of  recitals  in,  see  Bonds,  32. 


BEOENTS. 


Estoppel  to  rely  upon  failure  of  regents  to 
act,  see  Estoppel,  54,  78. 


BEOISTEBED   MAH- 

Giving  notice  of  breach  of  warranty  by,  see 

Sale,  64. 
Service  of  notice  of  mechanic's  lien  by,  see 

Liens,   59. 
Service  of  notice  by,  see  Service,  4. 
Service  by,  of  notice  to  redeem  from  tax 

sale,  see  Taxes,  116. 


BEOISTBAB  OF  DEEDS. 

Prejudicial  error  in  admission  of  evidence 

as  to  fees  of,  see  Appeal  and  Error, 

907. 
Presumption  as  to  performance  of  duty  by, 

see  Evidence,  160. 
Evidence  of  fees  of,  see  Evidence,  364. 
Sufficiency    of    evidence    to    show    liability 

for    failure    to    record    mortgage,    see 

Evidence,  994. 

Compenaation. 

1.  So  long  as  an  officer  is  permitted  to 
remain  in  office  he  is  entitled  to  the  salary 
prescribed  by  law,  even  though  his  failure 
to  perform  his  duties  is  xnade  a  crime, 
I'n  the  absence  of  a  statute  establishing  a 
different  rule;  so  that  a  failure  of  a  reg- 
ister of  deeds  to  pay  over  fees  collected 
and  keep  an  itemized  account  thereof  will 
not  preclude  his  right  to  recover  salary 
form  the  county.  Putnam  v.  Custer  Coun- 
ty, —  S.  D.  — ,  127  N.  W.  641. 

2.  Although  a  register  of  deeds  might 
have  been  removed  for  failure  to  pay  over 
to  the  county,  fees  collected  by  him,  and  to 
keep  an  itemized  account  of  such  fees  re- 
ceived, under  S.  D.  Code  Cr.  Proc.  §  67, 
and  was  .guilty  of  a  violation  of  the  crim- 
inal laws  therein,  (Pen.  Code,  §§  220,  521, 
522),  such  conduct,  not  amounting  to  an 
abandonment  of  office,  will  not  work  such 
a  forfeiture  of  office,  in  the  absence  of  stat- 
ute, until  he  is  removed  from  office  by  the 
proper  authorities.  Putnam  v.  Custer 
County,  —  S.  D.  — ,  127  N.  W.  641. 

3.  A  register  of  deeds  is  entitled  to  sala- 
ry as  computed  by  S.  D.  Rev.  Pol.  Code,  § 
894,  as  amended  by  Sess.  Laws  1903,  chap. 
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207,  in  a  county  where  no  deputy  or  clerk 
is  employed;  as  the  above  section,  provid- 
ing that  salaries  of  registers  of  deeds  shall 
be  regulated  by  the  value  of  the  property 
in  their  respective  counties  as  fixed  by  the 
state  board  of  regulation,  and  §  895,  au- 
thorizing county  commissioners  to  employ 
deputies  or  clerks  in  offices  of  roisters 
of  deeds  where  needed,  and  providing  that 
the  total  amount  paid  t^  the  register  of 
deeds  for  salary  and  clerk  hire  shall  not 
exceed  the  amount  of  fees  collected  by  such 
officer  except  as  provided  in  the  preceding 
section,  must  be  construed  together,  and 
when  so  construed  the  latter  section  only 
applies  to  counties  where  clerks  or  depu- 
ties are  employed;  and  a  register  of  deeds 
in  a  county  where  no  clerks  or  deputies 
are  employed  is  not  limited  to  the  fees 
received  by  him.  Putnam  v.  Custer  Coun- 
ty, —  S.  D.  — ,  127  N.  W.  641. 
;  LUbiUty. 

4.  A  county  registrar  of  deeds  is  a  min- 
isterial officer,  and  as  such  is  liable  at  com- 
mon law,  in  the  absence  of  an  express  stat- 
ute, to  an  action  for  damages  caused  by  his 
failure  or  neglect  to  perform  the  duties 
of  his  office,  or  for  their  negligent  or  illegal 
performance.  Rising  v.  Dickinson,  18  N. 
D.  478.  23  L.R.A.(N.S.)  127,  121  N.  W. 
616. 

5.  The  failure  of  a  registrar  of  deeds, 
whose  statutory  duty  it  is  to  keep  a  nu- 
merical index  in  his  office,  in  which  shall 
be  noted,  opposite  the  description  of  each 
tract,  the  volume  and  page  of  each  mort- 
gage or  other  instrument  affecting  the  title 
thereto,  for  over  two  months  after  a  mort- 
gage is  duly  recorded,  to  note  the  mortgage 
in  such  numerical  index,  is  negligence  per 
se,  rendering  him  liable  to  one  who,  in  re- 
liance on  such  index,  and  without  fault  on 
his  own  part,  purchases  the  mortgaged 
property,  and  sustains  damage  as  a  result 
of  such  neglect  of  duty.  Rising  v.  Dickin- 
son, 18  N.  D.  478,  23  L.R.A.(N.S.)  127, 
121  N.  VV.  616. 

6.  A  purchaser  of  premises  is  not  guilty 
of  contributory  negligence,  so  as  to  bar  re- 
covery for  the  negligent  failure  of  a  regis- 
trar of  deeds,  for  over  two  months  after  a 
mortgage  is  duly  recorded,  to  note  such 
mortgage  in  a  numerical  index,  as  required 
by  law,  in  failing  to  examine  the  grantor 
and  grantee  index,  in  which  such  mortgage 
was  noted.  Rising  v.  Dickinson,  18  N.  D. 
478,  23  L.R.A.(N.S.)    127,  121  N.  W.  616. 

Editorial   note. 

Liability  of  registrar,  for  neglect,  de- 
lay, or  mistake  in  registering  or  indexing 
instrument  affecting  title  to  realty. 

23  L.R.A.(N.S.)   127. 


BEOISTBATION. 

Of  voters,  see  Voters  and  Elections,  I.  c. 


BEHEARINO. 

By  appellate  court,  see  Appeal  and  Error, 

IX. 
Direction  of  judgment  on  motion  for,  le* 

Judgment,  41. 


BEIMBUBSEMEITT. 

Of  city  for  advances  for  special  improve- 
ments, see  Municipal  Corporations,  42. 

Of  town  for  cost  of  drilling  artesian  well, 
see  Towns,  2. 

Of  purchaser  at  invalid  tax  sale,  see  Taxes, 
IV.  n,  6,  d,   (3). 


BEINSTATEBIEirr. 

Of  disbarred  attorney,  see  Attorneys,  L  «; 
Of  mortgage,  see  Mortgage,  VI.  e,  3. 


• « » 


BEHfSUBANOE. 

See  Insurance. 


BEJECTION. 


Of  claim  against  decedent's  estate,  see  Ex- 
ecutor and  Administrator,  23-26. 


BEZ.ATION. 


Editorial  note. 

Doctrine  of  relation. 


15  Am.  Dee.  246. 


BELEASE. 


By  discharge  in  bankruptcy,  see  Bank- 
ruptcy, IX. 

Promise  to  pay  sum  for,  as  compromise,  see 
Compromise  and  Settlement,  3. 

Of  expectancy,  see  Courts  18;  Expectancy. 

Jurisdiction  of  action  to  set  aside,  see 
Courts,  66. 

Expenses  paid  to  secure  release  of  lien  as 
item  of  expense  for  conversion,  see 
Damages,  60. 

Of  bondsmen  of  defrauding  executor,  we 
Executor  and  Administrator,  12. 

Of  guarantor,  see  Guaranty,  III. 

Of  one  joint  obligor,  effect,  see  Joint  Debt- 
ors and  Creditors,  3,  4. 

Of  levy,  see  Levy  and  Seizure,  VI. 

From  mortgage,  see  Mortgage,  VT. 

Of  surety,  see  Principal  and  Surety,  IL  b. 

A  release  by  the  beneficiary  of  a  deceased 
member  of  a  fraternal  society  for  $1,000 
of  a  valid  claim  for  $6,300  is  not  binding 
upon  her  where  she  was  in  a  nervous  and 
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enfeebled  condition  at  the  time;  bad  been 
told  repeatedly  on  previous  occasions  that 
the  claim  was  valid,  and  was  induced  to 
execute  the  release  by  statements  of  officers 
of  the  society  that  she  had  "no  claim" 
against  it  because  of  the  member's  intoxi- 
cation at  the  time  of  his  death  and  a 
failure  to  pay  assessments,  and  was  told 
by  the  administrator  in  whom  she  had 
Kreat  confidence  and  who  was  also  a  mem- 
ber of  the  society  that  the  officers  assert- 
ing that  she  had  no  claim  probably  under- 
stood the  situation,  and  that  if  there  was 
no  claim  it  would  be  better  to  accept  the 
amount  offered,  and  the  draft  given  for 
such  amount  was  never  cashed  or  nego- 
tiated by  her.  Order  of  United  Commer- 
cial Travelers  t.  McAdam,  61  C.  C.  A.  22, 
125   Fed.  358. 

[Cited  in  note  in  15  L.R.A.(N.S.)  212, 
on  provisions  in  insurance  policies  for- 
bidding use  of  intoxicants.] 

Editorial  Notes. 

Whether  release  of  damages  for  construc- 
tion of  railroad  in  highway  includes  dam- 
ages from  elevation  of  grade. 

10  L.R.A.(N.S.)  1202. 
Scope  of  release  under  sickness  or  acci- 
dent policy.  24L.R.A.{N.S.)  211. 
Specification  of  particular  claim  as  limit* 
ing  import  of  general  release. 

8  L.R.A.(N.S.)    1034. 
Bepresentations   or    undue    influence    by 
physician  as  avoiding  release. 

5L.R.A.(N.S.)  663. 
Right,  in  action  at  law,  to  attack  re- 
lease for  fraud.  20  L.R.A.(N.S.)  915. 


#♦» 


BEI.EVANOT. 

Of  Evidence,  see  Evidence,  X, 

»«» 

BEZ2AN0E. 

On   false  representations,   see  Fraud   and 
Fraudulent  Conveyances,  I.  c. 


BEUOIOtrS  FREEDOM. 

See  Constitutional  Law,  11.  e. 


♦  »» 

REUOIOUB  SOCIETIES. 

As  parties  to  action,  see  Action  or  Suit, 
76. 

'<.  One  of  two  nationalities  of  which  a 
church  corporation  is  comprised  is  entitled 
to  the  use  of  the  church,  owned  by  such 
corporation,  one-half  of  the  time  for  re- 
ligious services,  where  the  corporate  by- 
laws provide  that  if  said  nationalities 
Supp.  Dak.  Dig.— 52. 


"wish  to  call  a  minister  separately,  then 
the  church  shall  be  used  every  Sunday  and 
service  day  in  turn,"  and  such  faction 
wishes  to  call  a  minister  separately.  Peter- 
son V.  Christianson,  18  S.  D.  470,  101  K. 
W.  40. 

2.  An  incorporated  religious  society 
which  has  no  capital  stock,  but  which  con- 
ducts a  parochial  school  and  a  church, 
?arsonage,  and  cemetery,  and  the  constitu- 
ion  and  by-laws  of  which  provide  that 
the  board  of  trustees  only  two-thirds  of 
whom  are  required  to  be  members  of  the 
church,  shall  have  powers  over  the  business 
and  property  of  the  church,  but  who  are  giv- 
en no  authority  over  the  discipline  of  mem- 
bers, is  not  liable  in  damages  for  the  ex- 
communication of  a  member  by  the  congre- 
gation. Reinke  v.  German  Evangelical 
Lutheran  Trinity  Church,  17  8.  D.  262,  96 
N.  W.  90. 

Editorial  note*. 

Liability  of  members  of  religious  asso- 
ciation for  its  debts.  109  Am.  St.  Rep.  372 ; 
69  L.R.A.  255. 

Power  to  order  new,  because  of  doubt  as 
to  result  of  original,  election  for  trustee 
of  religious  society. 

31  L.R.A.(N.8.)   686. 

Effect  of  statute  providing  for  use  of 
church  property  by  both  parties  in  case  of 
schism.  24  t.R.A.(N.S.)   729. 

Union  or  reunion  of  Cumberland  Church 
with  Presbyterian  Church  U.  S.  A. 

30  L.R.A.(N.S.)   666. 

Litigation  growing  out  of  schism  in  re- 
ligious society.  24  L.R.A.(N.S.)  692. 

•-•-• 


BEIiOOATIOK. 

Of  mining  claim,  see  Mines,  IL  o. 

♦«-• 


BElCAIinDEKMEH. 

See  Life  Tenants. 


BEMAINDEB8. 

In  general  see  Life  Tenants. 


BEMANDINO. 


By  appellate  court,  see  Appeal  and  Error, 

VIII.  c. 
Of   defendant   in   bastardy   proceedings   to 

custody  of  sheriff,  see  Bastardy. 


•  «» 


BEHEDIES. 

Election  of,  see  Action  or  Suit,   II.  a. 
Conflict  of  laws  as  to,  see  Conflict  of  Laws, 
IL 
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REIUTTITUK^REMOVAL  OP  CAUSES,  IV. 


Impairment    of    contract    obligations     by 

change  in,  aee  Contracts,  198. 
In  case  of  false  representations,  see  Fraud 

and    Fraudulent   Conveyances,    I.    d., 
Remedy  at  law  as  ground   for  refusal  of 

injunction,  see  Injunction. 
Of  parties  to  sale  of  personalty,  see  Sale, 

IV. 
For  taking  of  usury,  see  Usury,  IL 


4»» 


BEMITTIT  U  K. 

By  appellate  court  to  court  below,  see  Ap- 
peal   and   Error,   VIII.   c. 

On  motion  for  new  trial,  see  New  Trial,  III. 
b. 

By  trial  court,  see  Trial,  VIII.  d. 


♦  »» 


BEMOVAI- 

Of  officer,  see  Officers,  I.  er. 


*»» 


REMOVAI.  OF  OA1TSE8. 

I.  What  is  Reuotablk  Suit;   Jdkis- 

DicnoNAi.  Amount. 
II.  Time. 

III.  Gbounds. 

IV.  Effect    of   Bkuotal;    Scbsbqxtent 

Pboceeoinos. 
V.  Editobial  Notes. 

Transfer  of  cause  from  one  state  court  to 
another,  see  Courtb,  45-47. 


jurisdiction,  an  original  proceeding  in  the 
Supreme  Court  of  a  state  for  a  writ  of 
mandamus,  though  it  arises  under  the  laws 
of  the  United  States  within  the  meaning 
of  the  foregoing  statute,  is  not  remorabk 
to  the  United  States  Circuit  Court.  State 
ex  rel.  Clark  v.  WTiite  River  Valley  K.  Co. 
—  S.  D.  — ,  129  N.  W.  1034. 
JnrlMUetlonAl  amovBt. 

3.  An  allegation  in  the  petition  for  the 
removal  of  an  action  to  the  Federal  circuit 
court  that  the  amount  in  controversy  ex- 
ceeds in  value  the  sum  of  $2,000,  exclusiTe 
of  interest  and  costs  is  sufficient  to  give 
the  Federal  court  jurisdiction  withoat 
proof  of  such  allegation.  South  Dakota  C. 
R.  Co.  V.  Chicago,  M.  ft  St  P.  S.  Co.  73 
C.  C.  A.  176,  141  Fed.  678. 


II.  Time. 

4.  A  petition  for  the  removal  to  the  Fed- 
eral court  of  a  proceeding  in  which  the  sum- 
mons was  received  September  16,  requiring 
the  defendant  to  appear  in  twenty  days  is 
in  time  when  filed  on  the  following  Octo- 
ber 6th.  South  Dakota  R.  Co.  v.  Chicago. 
M.  ft  St  P.  R.  Co.  73  C.  C.  A.  176,  141  Fed. 
578. 


1.  What  is  Removal  Suit;  Jcbisdiction- 
Ai  Amouxt. 

See  also  Appeal  and  Error,  26. 

1.  A  proceeding  by  a  railroad  company 
of  one  state  to  condemn  land  of  a  rail- 
road company  of  another  state  exceeding 
$2,000  in  value  is  a  "suit  of  a  civil  nature," 
within  the  judiciary  act  of  March  3,  1877, 
chap.  373,  §  1  (24  Stat,  at  L.  652,  U.  S. 
Comp.  Stat.  1001,  p.  608),  so  as  to  be  re- 
movable from  a  state  court  to  a  Federal 
court.  South  Dakota  C.  R.  Co.  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  73  C.  C.  A.  176,  141  Fed. 
578. 

2.  Since  the  Act  of  Congress  of  Aug.  13, 
1888,  chap.  866,  §  1,  25  Stat.  434,  U.  S. 
Comp.  Stat.  1901,  p.  509,  provides  that  any 
civil  suit  arising  under  the  laws  of  the 
United  States  of  which  the  Circuit  Courts 
of  the  United  States  are  given  original 
jurisdiction,  which  may  thereafter  be 
brought  in  the  state  courts,  may  be  re- 
moved to  the  Circuit  Court  of  the  United 
States  for  the  proper  district,  but  does  not 
give  the  Circuit  Court  jurisdiction  to  is- 
sue a  writ  of  mandamus  as  an  original  pro- 
ceeding, and  the  Circuit  Court  has  no  such 


III.  Gbovsds. 

Right  of  action  in  state  court  after  dis- 
missal in  Federal  court,  see  Judgmeot, 
82. 

5.  In  the  determination  of  the  jurisdie- 
tion  of  the  Federal  court  and  the  right  to 
remove  causes  of  action  to  them,  indispen- 
sable parties  only  should  be  considered,  a< 
all  others  may  be  dismissed  or  disregarded 
if  their  presence  will  oust  or  restrict  the 
jurisdiction.  Rogers  v.  Penobscot  Min.  Co. 
83  C.  C.  A.  380.  154  Fed.  606. 

6.  A  proceeding  by  a  railroad  company  to 
condemn  property  owned  entirely  by  another 
railroad  company  is  removable  to  the  Fed- 
eral circuit  court  as  a  separate  controvei- 
sy,  notwithstanding  the  presence  of  other 
defendants  owning  an  interest  in  other  prop- 
erty sought  to  be  acquired.  South  D»kot» 
C.  *R.  Co.  v.  Chicago.  M.  ft  St.  P.  R.  Ca 
73  C.  C.  A.  176.  141  Fed.  578. 

[Cited  in  note  in  5  L.R.A.(N.S.)  76,  on 
removal  of  cause  because  of  separsble 
controversy.] 


IV.  Effect  of  Removal;  Sub8E<jvent  Pbo- 

CEEDIKQS. 

7.  A  party  cannot  object  to  the  jurisdi'"- 
tion  of  the  court  on  the  ground  that  the 
action  had  been  removed  to  the  United 
States  court,  where  it  appears  that  the 
court  ordered   its   removal   to   the  Unite<l 
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States  court  which  in  turn  remanded  it  to 
the  state  court  for  trial.  Crouch  v.  Da- 
kota, W.  &  M.  R.  Co.  18  S.  D.  640,  101 
N.  W.  722. 


V.  Editobiai,  Noxbs. 

Removal  of  cause. 

135  Am.  St.  R£p.  250. 
Removal  of  cause  by  nonresident  corpo- 
ration joined  with  resident  employee. 

1  L.R.A.(N.S.)  370,  375. 
Fraud  in  joining  resident  as  codefendant 
with  nonresident,  for  purpose  of  preventing 
removal  to  Federal  court. 

22  L.R.A.(N.8.)    1235. 
Reliance  upon  Federal  statute  to  defeat 
defense,  as  ground  for  removal  of  case  to 
Federal  court.  17  L.R.A.(N.S.)  861. 

Removal   of  cause  because  of  separable 
controversy.  5  L.RA.(N.S.)   49. 

Practice  and  procedure  governing  trans- 
fer of  causes  to  Federal  supreme  court  on 
writ  of  error  or  appeal.       66  L.RA.  833. 
Power  of  state  court  to  render  judgment 
for  costs  in  case  removed  to  Federal. 

30  L.R.A.(N.S.)  1059. 
Right,  after  removal  of  action  to  Federal 
eourt  and  its  dismissal  without  prejudice, 
to  commence  new  action  in  state  court. 

7  L.R.A.(N.8.)    601. 


BENSITION. 


Of  fugitive,  see  Extradition. 

Of  judgment,  see  Judgment,  I.  e. 


4«  » 


RENEW  Alk 

On  insurance  contract,  see  Insurance,  11.  b. 
Of  lease,  see  Landlord  and  Tenant,  4,  VI. 
Of  note,  fraud  in,  see  Usury,  8. 


BENT. 

Liability  for,  generally,  see  Landlord  and 

Tenant,  V. 
Right  of  mortgagee  to,  as  against  holder  of 

void  tax  deed,  see  Mortgage,  40. 
Right  to,   during  occupancy  under  invalid 

tax   deed,    see   Taxes,    181. 


♦  »» 


BEITTAI.  VALXTE. 

Opinion  evidence  as  to,  see  Evidence,  485- 
487. 


•  <» 


REOPENING    CASE. 

See  Trial,  III.  h,  2. 


REPAIRS. 

Liability    of    cotenants    for    proportionate 

share  of,  see  Cotenancy. 
Of  highways,  see  Highways,  IV. 


♦  »» 


REPEAL. 

Of  statutes  generally,  see  Statutes,  IV.  b;  c. 
Of  ordinance  or  resolution,  see  Municipal 
Corporations,   22-25. 


■  REPETITIONS. 

Of  instructions,  see  Trial,  301-310. 


REPLEVIN. 

See  Claim  and  Delivery. 


REPLY. 

See  Pleading,  VU. 

#«» 

REPORTS. 

Of  bank  cashier  as  to  condition  of  bank, 

see  Banks,   18. 
As  to  condition  of  bank  under  exercisfe  of 

police  power,  see  Constitutional  Law, 

81. 
Of  referee,  see  Reference,  III. 


REPRESENTATION. 


Estoppel  by,  see  Estoppel,  II.  g. 
By  insured,  see  Insurance,  II.  i. 


REPURCHASE. 


Sufficiency  of  evidence  of  contract  for,  see 
Evidence,    917. 


REPTTTATION. 


Opinion  evidence  as  to,  see  Evidence,  VII.  j. 

Evidence  of  general  reputation,  see  Evi- 
dence, IX.  b. 

Relevancy  of  evidence  as  to,  see  Evidence, 
X.  e,  7. 

Of  witness,  cross-examination  to  show,  see 
Witnesses,  IV.  d,  3. 
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REQUEST— RETURN. 
BEQinSST.  BE8   JUDICATA. 

See  Judgment,  IL 


Estoppel  by,  see  Estoppel,  11.  d. 
For  instructions,  see  Trial,  VI.  b. 


4  »  » 


BESOIS8ION. 

Of  contract,  see  Contracts,  VT.  h. 
Of  deeds,  see  Deeds,  II.  e. 
Of  mortgage,  see  Mortgage,  IX. 
Of  contract  of  sale,  see  Sale,  IV.  b. 
Of  contract  for  purchase  of  land,  see  Vend- 
or and  Purchaser,  II.  d. 


RESEMBI.AHOE. 


Between  horses,  opinion  evidence  as  to,  see 
Evidence,  493. 


BE8ERVATION8. 


In  deeds,  see  Deeds,  III.  d. 
Indian  reservation,  see  Indian  Reservation. 
Special    reservations    of    public    land,    see 
Public  Lands,  II. 


RES  OESTiE. 

Evidence,  see  Evidence,  IX. 


4  »  » 


BESIDENGE. 

Of  governor,  del^ation  of  power  as  to  erec- 
tion of,  see  Constitutional  Law,  19. 

Presiunption  as  to  continuity  of,  see  Evi- 
dence,  102,  103. 

As  essential  to  exempt  character  of  home- 
stead,   see   Homestead,    13. 

Of  insane  person  supported  at  public  ex- 
pense, see  Poor  and  Poor  Laws,  2. 

See  Domicil;   Public  Buildings. 


BE8IDVABT  I.EOATEE. 

Estoppel  to  claim  that  funds  were  held 
otherwise  iy  claiming  as,  see  Estoppel, 
70. 


BES   IPSA   I.OQinTUB. 

See  Evidence,  II.  h. 


*«» 


BE8I8TINO  OFFICES. 

See  Obstructing  Justice. 


♦  ■» 


BESOI.TJnOK. 

For   opening   streets,    publication    ol,  see 

Highways,  8. 
By  council,  see  Municipal  Corporation^  V. 
For  public  improvements,  sea  Public  Im- 

provemtats,  I. 

*»» 


BESTITUnON. 


As  condition  of  rescission  of  contract, 
Contracts,  VI.  b,  1. 


♦  »» 


BESTOBATIOK. 

On  rescission  of  contract,  see  Contracts,  VL 
b,  1. 


*»» 


BESCXTIITO  TUU8T. 

See  Trusts,  I.  d. 


BESUUVEy. 

For  purpose  of  establishing  boundaiy. 

Boundaries,  I.  a,  2. 
Mode  of  making,  see  Boundaries,  8,  9. 


BETBAXIT. 

See  Action  or  Suit,  135,  138. 


BETBOACTl  V  E  STATUTE. 

See  Stetutes,  IIL  i. 


BETBOSPEGTIVE    ULWB. 

When  statute  is  retrospeUve,  see  Statutes, 

in.  i. 


BETUBN. 


Of  papers  in  attachment  suit,  see  Attseh- 

ment,  III.  b. 
Of  sberifT,   admissibility  of,   see  Evidenw, 

296-298. 
T<i  execution.  8pp  Executioi.  I.  c. 
Of  process,  see  Writ  and  Process,  H. 
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Editorial  note. 

ConcIuaiTeness  of  ■heriff'B  return  of  serv- 
ice, and  remedies  of  persons  injured  there- 
by. 124  Am.   St.  Bep.  767. 


BEVEMUAi. 


Retrospective  operation  of  statute  as  to,  see 

Statutes,  99-102. 
See  also  Internal  Revenue;  Taxes. 


BEVEHUE   STAMPtt. 

See  Internal  Revenue,  1. 


« ■ » 


BEVEBSAIm 

Of  judgment,  grounds  for,  see  Appeal  and 
Error,  VII.  k. 


»«» 


REVEBSIBIE  EBBOB. 

See  Appeal  and  Error,  VIL  k. 


« ■ » 


BEVIEW. 

On  appeal,  see  Appeal  and  Error. 

Of  action  of  county  officers,  see  Counties, 

II.  c,  5. 
What    reviewable    on    habeas    corpus,    see 

Habeas  Corpus,  II. 
Of  judgment,  see  Judgment,  VI. 
Of  justice^s  judgment,   see  Justice  of  the 

Peace,  VI. 

Editorial  notes. 

Bills  of  review.  20  Am.  Dec.  160. 

Bill  of  review  for  newly  discovered  evi- 
dence. 30   L.R.A.(N.S.)    1030. 

Bill  of  review  because  of  newly  discovered 
evidence  after  affirmance  or  reversal. 

4   L.R.A.(N.S.)    805. 

Supplemental  bill  to  review  interlocutory 
decree.  1  L.R.A.(N.S.)  1029. 

♦  »» 

BEVTVAL. 

Of  action,  see  Action  or  Suit,  IV.  a;  o. 
Of  debt  released  by  discharge  in  bankruptcy, 
see  Bankruptcy,  50. 


* » » 


BEVOOATIOK. 

Of  license  to  cut  timber,  see  License,  3-5. 
Of  agency,  see  Principal  and  Agent,  7-9. 
Right  to  revoke  executory  contract  of  sale, 
see  Sale,  23. 


Right   of,   after   acceptance   of   order   for 

goods,  see  Sale,  25. 
Of  will,  see  Wills,  1. 


»»» 


BEWABDS. 


Intervention  in  action  for,  see  Action  or 
Suit,  48. 

Validity  of  appropriation  for  payment  of, 
see  Appropriations,  4. 

Mandamus  to  compel  payment  for  procur- 
ing conviction,  see  Courts,  36. 

Finding  as  to,  see  Trial,  469. 

To  entitle  one  to  recover  a  reward,  he 
must  show  a  rendition  of  the  services  re- 
quired in  the  offer  after  knowledge  of,  and 
with  a  view  of  obtaining,  the  reward. 
Couch  V.  State,  14  N.  D.  361,  103  N.  W. 
942 

[Cited  in  note  in  9  L.R.A.(N.S.j  1057, 
on  prior  knowledge  of,  as  condition  of 
earning,   reward.] 

Editorial  notes. 

Right  of  finder  of  lost  property  to  reward. 
25  Am.  Dec.  189. 
What  necessary  to  earn  reward  for  ar- 
rest. 7   L.R.A.(N.S.)    216. 
Right  of  officer  to  reward  for  arrest. 

11  L.R.A.(N.S.)    1170. 
Prior  knowledge  of,  as  condition  of  earn- 
ing reward.  9  L.R.A.(N.S.)   1057. 


♦  «» 


BIGHT   OF   PETITION. 

For  choice  of  candidate  for  United  States 
Senate,  see  Congress,  1. 


BIGHT  OF  WAT. 

Condemnation  of  land  for,  see  Eminent  Do- 
main. 


BIOT. 


Editorial  note. 

Riot 


94  Am.  Dec.  130. 


♦ »» 


BIPABIAir  BIGHTS. 

See  Waters. 

*  t  o 


BIVEB. 

Securing  outlet  to  drain  by  improvement  of, 
see  Drains  and  Sewers,  11. 
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BOAD  mSTRICT— SALE. 


ROAD  DI8TBIOT. 

Payment  of  warrants  out  of  funds  of,  bm 
Counties,  31,  32. 

1.  A  road  district  is  not  a  corporation  or 
a  quasi  corporation.  Custer  County  Bank 
V.  Custer  County,  18  8.  D.  274,  100  N.  W. 
424. 

2.  The  failure  of  the  Legislature,  in 
transferring  the  control  of  a  portion  of  a 
road  district,  to  provide,  as  it  had  a  right 
to  do,  for  apportioning  the  indebtedness  of 
such  district,  raises  the  presumption  that 
it  did  not  deem  such  a  provision  necessary. 
Custer  County  Bank  v.  Custer  County,  18 
8.  D.  274,  100  N.  W.  424. 


♦  »» 


BOAD  OBADERS. 

Authority    of   township   to   purchase,    see 
Towns,  4,  6. 


♦  «» 


BOAD8. 


See  Highways. 


BOAD   TAX. 


Warrants  in  payment  of,  see  Counties,  31, 

32. 
Percentage  levy  of,  see  Taxes,  22. 


4»» 


BOAD  WABBAHT8. 

Election  of  remedy  on,  see  Action  or  8ttit, 
26. 


»«» 


BOADWAT. 

Taxation  of,  see  Taxes,  0. 


♦  «» 


BOBB£BT. 

Variance  between  pleading  and  proof  as  to, 
see  Evidence,  1064,  1065. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  II.  e,  5,  e. 


Instructions  in  prosecution  for.  Me  Trial, 
332,  337,  428. 

1.  The  word  "wrongful,"  as  used  in  N.  D. 

Rev.  Codes  1899,  §  7117,  defining  the  crime 
of  robbery,  is  to  be  construed  as  synony- 
mous in  meaning  with  the  word  "felonious." 
Stote  T.  Fordham,  13  N.  D.  494,  101  N.  W. 
888. 

2.  The  complaining  witness  was  compelled 
to  submit  to  the  robbery  by  the  defendant 
aiming  a  pistol  at  him  and  ordering  him  to 
throw  up  his  hands.  Held,  that  the  rob- 
bery was  accomplished  by  putting  in  fear. 
State  V.  Sanders,  14  N.  D.  203,  103  N.  W. 
419. 

[Cited  in  note  in  135  Am.  St.  Bep.  496. 
on  nature  and  elements  of  robbery.] 

Editorial  notes. 

What  constitutes  robbery. 

70  Am.  Dee.  178. 
Nature  and  elements  of  robbery. 

135  Am.  St.  Kep.  474. 

Bobbery  by  officers  after  making  arrest 

1  L.R.A.(N.8.)    1024. 

Forcibly  compelling  payment  as  robbery. 

10  L.R.A.(K.S.)    744. 


4»» 


BOOUE8   OATLEBT. 

Editorial  note*. 

Right  to  take,  or  retain  in  "rogues"  gal- 
lery picture  of  accused. 
7  L.R.A.(N.S.)   274;  23  L.R.A.(N.8.)  739. 


BUIiES. 

Of  carrier,  presumption  as  to  reasonable- 
ness of,  see  Evidence,  92. 

For  carriage  of  freight,  see  Carriers,  7. 

Of  court,  see  Courts,  41. 

Of  property,  see  Courts,  81. 

Of  decision,  see  Courts,  V. 

Of  exchange,  see  Exchange. 

Servant's  nonobservance  of,  as  contributory 
negligence,  see  Master  and  Servant,  12, 
14. 


Editorial  note. 

Rules  of  court. 


41  Am.  8t  Rep.  639. 


♦  »» 


BXTNNnrO  AT  I.ABOE. 

By  animals,  see  Animals. 


s 


8ALABT. 

Of  judge,  see  Courts,   II.  e,  3. 
Of    registrar    of    deeds,    see    Registrar    of 
Deeds,  1-3. 


SAXS. 

I.  What  CoNSTmrrES. 

11.    DELIVEBT;    AcCEPTANOa 

a.  In  Qeneral. 
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II. —  ( continued. ) 

b.  Symbolical  DeKverg. 

c.  Acceptance;  Waiver. 
III.  Warkanty. 

a.  In   General;   Eispress. 

b.  Implied. 

IV.  Duties,   Rights,   and   Remedies   of 
Paeties. 

a.  In  General. 

b.  Rescission. 

c  Breach  of  Warranty. 

1.  In  General;  Conditions  Oen- 

erally. 

2.  Notice  of  Breach. 

a.  Necessity;     Effect     of 

Failure   to   Give. 

b.  Sufficiency. 

3.  Waiver  of  Breach. 

a.  In  General, 
h.  By    Using    or   Failing 
to  Return. 

4.  The  Purchaser's  Remedy. 

a.  In  General. 

b.  Right    to   Rescind. 

d.  On  Conditional  Sales. 

V.  Validity  and  Effect  as  to  Cbeoit- 

OBS. 

VI.  Editobial  Notes. 

By  trustee  in  bankruptcy,  see  Bankruptcy, 
VII. 

By  broker,  see  Brokers. 

Regulations  of  commerce  as  to,  see  Com- 
merce, 8-11. 

Conflict  of  laws  as  to,  see  Conflict  of  Laws, 
6,  7. 

Police  power  over,  see  Constitutional  Law, 
71-73. 

Capital  stock  as  consideration  for  transfer 
of  property  to  corporation,  see  Con- 
tracts, 5a. 

Breach  of  contract  for,  see  Contracts,  153. 

Oral  agreement  by  third  person  to  pay  pur- 
chase price,  see  Contracts,  I.  e,  3. 

Damages  for  breach  of  contract  of,  see 
Damages,  III.  a,  4. 

Evidence  as  to  conditional  sale  by  agent 
with  principal's  consent,  see  Evidence, 
734. 

Of  homestead,  see  Homestead,  III. 

Of  public  lands,  see  Public  Lands. 

Unlawful  sale  of  intoxicating  liquors,  see 
Intoxicating   Liquors,    III. 

Judicial  sale,  see  Judicial  Sale. 

On  foreclosure,  see  Liens,  V.  f,  4;  Mort- 
gage, VII.  f. 

Sufficiency  of  allegation  as  to,  see  Plead- 
ing, 163,  164. 

Xecessity  of  certification  of  copy  of  reso- 
lution designating  newspaper  in  which 
to  publish  notice  of  tax  sale,  see  Taxes, 
101. 

Kor  nonpayment  of  tax.  see  Taxes,  IV.  n. 

Direction  of  verdict  on  question  of,  see 
Trial,  257-259. 

Of  land  generally,  see  Vendor  and  Purchas- 
er. 

See  aho  Taxes,  10. 


L  What  Constttuibs. 

Acceptance  of  order  for  goods,  see  Con- 
tracts, 27. 

Requirements  of  statute  of  frauds,  see 
Contracts,  I.  e.  2. 

Validity  of  sale  as  against  creditors,  see 
Fraud  and  Fraudulent  Conveyances, 
IL 

See  also  infra,  73. 

1.  Where  the  holder  for  value  of  a  grain 
storage  ticket  delivers  the  same  to  the  ele- 
vator company  and  receives  the  money  due 
thereon,  a  sale  of  the  grain  is  thereby 
made.  St.  Anthony  &  D.  Elevator  Co.  v. 
Dawson,  —  N.  D.  — ,  126  N.  W.  1013. 

2.  A  contract  whereby  the  plaintiff 
shipped  to  the  defendant  a  case  of  medi- 
cines, to  be  sold  by  the  defendant  at  a  fixed 
price,  and  not  to  be  paid  for  until  he  had 
sold  and  disposed  of  them,  and  received 
the  consideration  therefor,  was  a  contract 
of  agency  and  not  of  sale,  under  S.  D.  Civ. 
Code,  §§  1487,  1706,  which  defines  a  factor 
as  one  who  in  the  pursuit  of  an  indepen- 
dent calling  is  employed  by  another  to  sell 
property  for  him  and  authorized  to  re- 
ceive payment  therefor  from  the  purchaser, 
and  also  one  who  is  employed  to  buy  or 
sell  property  in  his  own  name,  and  who  is 
entrusted  with  the  possession  of  the  prop- 
erty, isioux  Remedy  Co.  v.  Lindgren,  — 
S.  D.  — ,  130  N.  W.  49. 

3.  A  sale  of  machinery  made  on  con- 
dition that  it  gives  satisfaction  to  the  pur- 
chaser becomes  absolute  where  the  vendor 
induces  the  purchaser  to  keep  the  machine 
oy  promising  to  make  good  tuiy  damages 
suffered  by  reason  of  defects  or  breach  of 
warranty,  and  it  appears  that  the  pur- 
chaser has  been  using  such  machinery  for 
several  seasons.  Vallencey  v.  Hunt,  — 
N.  D.  — ,  — .  L.R.A.(N.S.)  — ,  129  N.  W. 
455. 

Oondltional  aale. 

Effect  of  condition,  see  infra,  15-21. 

Rights  of  parties  to,  see  infra,  IV.  d. 

Provision  for  filing  contract  as  denial  of 
due  process,  see  Constitutional  Law, 
61. 

Construction  of  contract  for,  see  Con- 
tracts,  100. 

See  also  infra,  79,  80;  Bailment,  3. 

4.  A  "conditional  sale"  is  a  sale  in  which 
the  transfer  of  the  title  in  the  thing  sold 
to  the  purchaser,  or  his  retention  of  it,  is 
made  to  depend  upon  the  performance  of 
some  condition.  Poirier  Mfg.  Co.  v.  Kitts. 
18  X.  D.  556,  120  N.  VV.  558. 

5.  A  contract  whereby  title  to  specific 
personal  property  is  to  pass  to  the  person 
taking  possession  thereof  upon  the  com- 
pletion of  stipulated  payments,  together 
with  interest  and  attorney's  fees  in  case  of 
default,  is  a  conditional  sale  although  de- 
nominated a  "lease."  Pringle  v.  Can- 
field,  19  S.  D.  506,  104  N.  W.  223. 

6.  Letters  introduced  as  parol  evidence 
to  explain  ambiguous  contract,  did  not 
show  the   same  to  be   a  contract  of   bail- 
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ment  and  not  one  of  conditional  gale,  where 
they  appeared  to  recognize  an  existing  debt 
for  the  machinery  alleged  to  have  been  de- 
livered under  the  contract.  Morrison  Mfg. 
Co.  T.  Fargo  Storage  &  Transfer  Co.  16 
N.  D.  256,  113  N.  W.  606. 

7.  A  contract  for  the  sale  of  farm  ma- 
chinery, where  the  defendant  was  to  have 
the  exclusive  agency  of  the  plaintiff's 
machinery,  containing  conditions  under 
which  the  contract  was  made  and  the  war- 
ranties under  which  it  was  accepted,  was  a 
conditional  contract  of  sale  and  not  a  bail- 
ment, though  title  was  to  remain  in  the 
plaintiff  until  paid  for,  and  all  notes  taken 
in  payment  to  oe  forwarded  to  them.  Mor- 
rison Mfg.  Co.  V.  Fargo  Storage  &,  Trans- 
fer Co.  16  N.  D.  256,  113  N.  W.  606. 


n.  Delivert;  Acceptancb. 
a.  In  Oeneral. 

Conflict  of  laws  as  to,  see  Conflict  of  Laws, 
7. 

Necessity  for  delivery  within  statute  of 
frauds,  see  Contracts,  39. 

What  constitutes  a  delivery  of  grain  which 
will  pass  title  under  cropper's  con- 
tract, see  Croppers. 

8.  The  intention  of  the  parties  at  the  time 
that  delivery  is  claimed  determines  whether 
delivery  was  made  or  not.  Reeves  &  Co.  v. 
Bruening,  13  N.  D.  157,  100  N.  W.  241. 

9.  A  delivery  of  a  bill  of  sale  by  the 
seller's  clerk  on  the  day  following  the 
disappearance  of  the  seller  is  sufficient. 
Aber  v.  Twichell,  17  N.  D.  229,  116  N. 
W.  95. 

10.  Title  to  personal  property  does  not 
pass  under  a  contract  to  transfer  the  same, 
where  the  only  evidence  of  a  bill  of  sale 
thereof  was  evidence  that  one  of  the  ven- 
dees and  a  son  of  the  vendor  made  out  a 
partly  incorrect  schedule  of  the  personal 
property  and  left  it  at  the  place  where  the 
transfer  papers  were  to  be  left,  and  where 
the  venclor's  own  testimony  shows  that 
he  and  his  son  were  in  possession  of  the 
premises'  where  such  personal  property  was 
located.  Bowdle  v.  Jencks,  18  S.  D.  80,  99 
N.  W.  98. 

11.  Where  on  April  5th,  the  defendant 
agreed  to  sell  and  deliver  a  certain  horso 
to  the  plaintiff  in  sound  condition  at  the 
agreed  price  of  $200,  $100  was  paid  down 
and  the  other  was  to  be  paid  at  the  time  the 
horse  was  to  he  delivered  on  April  7th,  and 
on  that  day  the  plaintiff  went  for  the  horse 
but  found  it  sick  and  directed  the  de 
fendant  to  care  for  it,  which  he  did,  and 
the  animal  died  on  April  11th,  and  the 
plaintiff  then  brought  an  action  to  re 
cover  the  amount  paid  down,  the  court's 
instructions  that  the  delivery  of  an  article 
sold  was  not  necessary  to  vest  title  in  thf 
purchaser,  but  that  a  sale  might  be  con- 
summated without  delivery  of  possession,  if 
the  parties  then  and  there  intended  at  once 


to  consummate  the  sale,  and  the  fact  that 
the  horse  was  left  with  the  s^ler  did  not 
change  the  legal  effect  of  the  sale,  wen 
not  erroneous.  Perkins  v.  Franz,  —  S.  D. 
— ,  128  N.  W.  594. 

12.  In  an  action  of  replevin  for  horses  de- 
livered to  plaintiff  in  a  trade,  and  retaken 
by  defendant  under  an  alleged  agreement 
that  he  could  retrade  if  the  horses  he  re- 
ceived were  not  satisfactory,  the  court  did 
not  commit  error  in  giving  an  instruction 
that  the  right  of  defendant  to  retake  de- 
pended upon  whether  there  was  a  right 
reserved  at  the  time  of  negotiati<«  to 
return  the  horses  if  dissatisfied,  and  that 
if  so,  then  the  contract  was  not  a  com- 
pleted sale  and  the  ownership  did  not 
pass.  Stine  t.  Foster,  23  S.  D.  658,  122 
N.  W.  598. 

13.  In  an  action  of  replevin  for  horses  de- 
livered to  plaintiff  in  a  trade  and  retaken 
by  defendant  under  an  alleged  agreement 
to  retrade^  if  the  horses  be  got  did  not  prove 
satisfactory,  it  was  not  error  for  court  to 
instruct  that  in  order  for  plaintiff  to  re- 
cover the  jury  must  find  that  there  was 
no  agreement  for  a  return  of  the  proper^, 
and  no  right  reserved  to  return  the  same 
by  the  defendant;  for  if  the  right  was 
reserved  by  the  parties  to  make  further 
examinations,  there  was  no  such  completed 
contract  as  vested  in  the  plaintiff,  in  ab- 
solute title  to  the  property  or  a  right  to 
retain  the  possession  of  the  same  as 
against  the  defendant.  Stine  v.  Foster, 
23  S.  D.  558,  122  N.  W.  598. 
Vnaeparated  part  of  mass. 

14.  On  a  sale  of  seventy  bushels  of  flax 
mixed  with  flax  of  like  quality  and  grade, 
the  mere  fact  that  there  has  been  no  separ- 
ation of  the  part  sold  from  the  mass  will 
not  prevent  the  title  from  passing  if  the 
parties  intend  that  title  shall  pass  and 
the  property  sold  has  been  identified. 
O'Keefe  v.  Leistikow,  14  N.  D.  355,  104 
N.  W.  515,  9  A.  &  E.  Ann.  Cas.  25. 

[Cited  in  note  in  26  L.R.A.(N.S.)  7,  56. 
59,  on  sufficiency  of  selection  or  desig- 
nation of  goods  sold  out  of  larger  lot] 

Effect  of  condition. 

What  is  a  conditional  sale,  see  supra,  4-7. 

Rights  of  parties  to  conditional  sale,  see 
infra,  IV.  d. 

See  also  infra,  42. 

15.  On  a  sale  of  personal  property  for 
cash,  payment  and  delivery  are  concurrent 
acts,  and  payment  of  the  purchase  money 
is  a  condition  precedent  to  the  right  to 
possession  by  the  vendee.  Lumley  v.  Miller, 
23  S.  D.  16,  119  N.  W.  1014. 

16.  An  agreement  whereby  the  seller 
tgreed  to  sell  and  deliver  a  designated 
number  of  cattle  at  a  stated  place  and 
lime,  and  the  buyer  agreed  to  receive  the 
^attle  at  such  time  and  place  and  pay  an 
i<;reed  amount  on  delivery,  constituted  an 
executory  contract  under  S.  D.  Rev.  (St. 
"ode,  §§  951,  1169,  and  no  title  passed 
'mtil  the  cattle  had  been  delivered  to  and 
accepted  by  the  buyer,  or  an  offer  of  the 
same  had  been  made  with  intent  to  vest 
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title  in  him.     Lumley  v.  Miller,  23  S.  D. 
16,  119  N.  W.  1014. 

17.  Where  a  written  executory  contract 
of  sale  describes  goods  to  be  shipped  from 
a  distance  and  specifies  the  terms  under 
which  delivery  shall  be  made,  delivery  is 
not  shown  as  a  matter  of  law  by  presently 
pointing  out  like  property  in  a  deliverable 
condition,  nothing  being  said  or  done  to 
show  a  waiver  ot  some  of  the  other  con- 
ditions vinder  which  delivery  was  to  be 
made  and  the  title  was  to  pass.  Reeves 
A  Co.  V.  Bruening,  13  N.  D.  157,  100  N. 
W.  241. 

18.  Defendant  by  written  order,  which 
was  accepted,  ordered  certain  machinery 
from  the  plaintiff  but  refused  to  accept 
the  machinery  until  he  was  given  a  chance 
to  try  it  whereupon  a  new  oral  order  was 
made  giving  him  this  privilege,  and  he 
delivered  his  note  and  mortgage  to  a  bank 
to  be  delivered  if  the  machinery  was  sat- 
isfactory. Held,  that  the  delivery  of  the 
machine  was  under  the  oral  contract 
and  was.  subject  to  conditions.  Ck)lean 
Mfg.  Co.  T.  Blanchett,  16  N.  D.  341,  113 
N.  W.  614. 

19.  Defendant  by  written  order,  which, 
was  accepted,  ordered  certain  machinery 
from  the  plaintiff,  but  afterward  refused 
to  accept  it  until  he  was  given  a  chance 
to  try  it,  whereupon  a  new  oral  contract 
was  entered  into  giving  him  this  privilege, 
and  he  delivered  bis  note  and  mortgage  to 
a  bank  to  be  delivered  to  the  plaintiff  in 
case  the  machine  was  satisfactory.  It  did 
not  prove  satisfactory,  and  now  plaintiff 
seeks  to  foreclose  the  mortgage.  Held, 
that  the  delivery  was  conditional,  and  title 
did  not  pass  to  the  defendant.  Colean 
Mfg.  Co.  Blanchett,  16  N.  D.  341,  113  N. 
W.   614. 

20.  Defendant  signed  and  delivered  to 
plaintiff's  agents  a  written  order  for  cer- 
tain machinery,  to  be  delivered  on  con- 
ditions specified  therein.  The  order  was 
an  offer  to  purchase  which  became  an 
absolute  contract  of  sale  after  acceptance. 
Plaintiff  was  ready  to  deliver  the  machinery 
under  the  order,  but  defendant  refused  to 
accept  it  unless  he  was  given  an  oppor- 
tunity to  test  the  working  of  the  machine 
by  a  trial.  Plaintiff's  agents  entered  into  a 
new  contract  with  defendant  under  the 
same  terms  as  embodied  in  the  order,  ex- 
cept that  defendant  was  given  the  right 
to  test  the  working  of  the  machine,  which 
was  accordingly  delivered  to  defendant. 
Under  these  conditions,  defendant  gave 
plaintiff  his  notes  and  mortgage  security, 
which  were  to  be  left  with  a  bank;  delivery 
thereof  to  abide  the  event  of  the  trial. 
The  machine  did  not  work  satisfactorily 
and  was  returned  to  plaintiff.  Plaintiff 
brings  this  action  to  toreclose  the  mort- 
gage, claiming  an  absolute  delivery  of  the 
machine.  Held,  that  there  Was  no  de- 
livery of  the  machine  under  the  written 
order.  Colean  Mfg.  Co.  v.  Blanchett,  16  N. 
D.  341,  113  N.  W.  614. 

21.  On  a  sale  of  cattle  delivery  was  con- 
ditioned upon  payment.     The  vendor,  not 


finding  the  vendee  at  the  place  of  sate, 
thereafter  delivered  the  cattle  to  a  pledgee, 
who  thereafter  presented  the  cattle  to  the 
vendee  and  demanded  payment,  which  was 
refused,  and  the  cattle  were  retained  by  the 
pledgee.  The  vendee  subsequently  made 
a  tender  to  the  pledgee  of  the  amount 
due  the  vendor,  which  was  refused.  Held, 
the  tender  did  not  vest  the  title  and  right 
of .  possession  in  the  vendee.  Lumley  v. 
Miller,  23  S.  D.  16,  1J9,  N.  W.  1014. 

b.  Symbolical  Delivery. 

22.  An  indorsement  in  blank  followed  by 
on  unconditional  delivery  by  the  holder  of 
a  warehouse  receipt  for  grain  stored  in  a 
public  elevator,  to  a  creditor  for  a  valuable 
consideration,  passes  the  title  to  the  grain 
reprinted  by  the  ticket,  and  is  a  trans- 
fer of  the  title  and  a  sale  of  the  grain  to 
such  creditor.  St.  Anthony  &  D.  Elevator 
Co.  v.  Dawson,  —  N.  D.  — ,  126  N.  W. 
1013. 

c.  Aoceptance;   Waiver. 

Burden  of  proving  acceptance,  see  Evi- 
dence, 225. 

Admissibility  of  nouacceptance,  see  Evi- 
dence,  786,  786. 

Amendment  of  answer  to  show  cancelation 
of  order  before  acceptance,  see  Plead- 
ing,  122. 

See  also  infra,  65. 

23.  Until  acceptance  an  order  for  the 
purchase  of*  property  is  not  a  contract, 
and  may  be  revoked,  but  not  after  accept- 
ance. Reeves  &  Co.  v.  Bruening,  13  N.  D. 
167,  100  N.  W.  241. 

[Cited  in  note  in  10  L.R.A.(N.S.)  1139, 
on  right  to  withdraw  order  given  agent 
before  acceptance.] 

24.  Where  an  order  for  goods  is  received 
and  transmitted  to  the  seller  by  the  lat- 
ter's  traveling  salesman,  who  had  no  actual 
or  ostensible  authority  to  contract  for  a 
sale,  but  only  to  receive  and  transmit  the 
orders  of  customers,  there  is  no  sale  until 
the  order  is  received  and  accepted  by  the 
seller.  P.  J.  Bowlin  Liquor  Co.  v.  Beau- 
doin,  15  N.  D.  557,  108  N.  W.  545. 

26.  An  order  for  goods  accepted  by  acts 
evincing  assent  is  not  thereafter  revocable. 
Nichols  &  S.  Co.  v.  Horstad,  21  S.  D.  80, 
109  N.  W.  509. 

26.  A  written  order  lor  machinery  to 
be  shipped  to  the  purchaser,  which  fully 
describes  the  machinery  and  the  terms 
under  which  it  is  to  be  purchased,  becomes 
a  contract  by  the  unconditional  acceptance 
of  such  order.  Reeves  &  Co.  v.  Bruening, 
13  N.  D.  157,  100  N.  W.  24L 

27.  The  acceptance  of  an  order  beomes 
effective  when  a  letter  containing  an  ac- 
ceptance of  the  order  is  duly  deposited  in 
the  post  office  for  transmission  to  the  per- 
son who  gives  the  order.  Reeves  &  Co. 
V.  Bruening,  13  N.  D.  167,  100  N.  W.  241. 

28.  Acceptance  of  an  order  is  proved 
where  the  buyers  sent  an  order  for  a 
threshing  outfit,  which  outfit  was  shipped 
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according  to  the  instructions  contained  in 
the  order  and  arrived  at  the  destination 
where  the  buyers  were  ready  to  receive 
the  same.  Nichols  &  S.  Co.  t.  Horstad,  21 
S.  D.  80,  109  N.  W.  609. 

29.  Where  a  written  order  for  the  pur- 
chase of  machinery  has,  according  to  its 
terras,  no  force  as  a  contract  until  sub- 
mitted to  and  accepted  by  the  seller  at  a 
designated  place,  an  acceptance  thereof  .by 
an  agent  of  the  seller,  with  authority  to 
accept  such  proposal  at  the  home  of  the 
purchaser,  after  being  informed  by  the  lat- 
ter that  he  has  revoked  the  order,  and  a 
later  acceptance  mailed  by  the  seller  from 
the  place  designated  in  the  order  after 
notice  of  such  revocation,  are  insufficient  to 
bind  the  purchaser.  Minneapolis  Thresh- 
ing Mach.  Co.  V.  Evans,  139  Fed.  860. 


HI.  Wabrantt. 

a.  In  Oeneral;  Express, 

Parol  evidence  as  to  sale  by  sample,  see 

Evidence,  396. 
Sufficiency    of    evidence    of    warranty,    see 

Evidence,  918. 
Question   for   jury    as   to,   see   Trial,    157. 

30.  A  written  warranty  that  "it  is  un- 
derstood that  the  goods  are  warranted  only 
against  breakage  caused  by  manifest  de- 
fects in  material,"  etc.,  excludes  all  other 
warranties  of  quality,  express'  or  implied. 
Dowaglac  Mfg.  Co.  v.  Mahon,  13  N.  D. 
516,  101  N.  VV.  903. 

[Cited  in  note  in  15  L.R.A(KS.)  863, 
on  implied  warranty  of  fitness  of  par- 
ticular article  purchased  from  manu- 
facturer or  producer  for  particular 
use.] 

31.  A  warranty  that  a  machine  will  work 
satisfactorily  means  that  it  will  work  sat- 
isfactorily to  the  purchaser.  Houghton 
Implement  Co.  v.  Vavrosky,  15  N.  D.  308, 
109  N.  VV.   1024. 

32.  A  written  warranty  that  an  engine 
will  work  satisfactorily  and  develop 
specified  power  is  a  warranty  that  the 
engine  will  work  satisfactorily  in  all  re- 
spects, and  the  warranty  is  not  limited  to 
the  development  of  power  only.  Houghton 
Implement  Co.  v.  Vavrosky,  15  N.  D.  308, 
109  N.  VV.  1024. 

33.  A  contract  of  sale  of  a  steel  safe, 
designated  therein  as  a  fireproof  safe,  does 
not  warrant  the  same  as  to  the  amount  of 
heat  or  duration  of  exposure  to  heat  which 
the  safe  will  resist,  but  is  a  mere  repre- 
sentation or  warranty  that  the  safe  was 
constructed  of  fireproof  incumbustible  ma- 
terial. Richardson  v.  Carlis,  —  S.  D.  — , 
128  N.  VV.  168. 

34.  Plaintiff  purchased  two  mares  from 
appellants.  The  evidence  shows  that  one 
of  them  had  the  glanders  at  the  time  of  the 
purchase,  and  had  knots  on  her  head  and 
nock.  In  response  to  a  question  by  re- 
spondent,  as    to    what   caused    the    knots, 


appellant,  K.  aaid  she  had  a  cold,  and  also 
said:  "For  all  that  I  know,  she  is  just  as 
sound  as  the  others."  The  other  mare  vaa 
sound.  Held  not  a  warranty  but  if  iny- 
thing  a  fraud.  Sockman  v.  Keim,  —  N. 
D.  — ,  124  N.  W.  64. 

35.  A  warranty  by  a  corporation  is  void 
in  BO  far  as  it  provides  that  "no  person" 
has  any  authority  to  add  to  or  change  it. 
Peter  v.  Piano  Mfg.  Co.  21  S.  D.  188,  110 
N.  W.  783. 


b.  Implied. 

First   raising  question  of,   an   appeal,  see 

Appeal  and  Error,  746. 
Instruction  as  to,  see  Trial,  397. 

36.  Except  as  prescribed  in  the  article 
relating  to  warranty  in  S.  D.  Civ.  Code, 
§  1323,  a  mere  contract  of  sale  does  not  im- 
ply a  warranty.  Christierson  v.  Hendri  &  B. 
Mfg.  &  Supply  Co.  —  S.  D.  -^,  128  N. 
VV.   603. 

37.  On  a  sale  of  personal  property  by  the 
owner,  there  is  an  implied  warranty  of  title 
free  from  encumbrance.  St.  Anthony  t 
D.  Elevator  Co.  v.  Dawson,  —  N.  D.  — , 
126  N.  VV.  1013. 

38.  There  may  be  an  implied  warranty  of 
title  of  personal  property  on  a  sale  there- 
of, although  only  in  the  constructive  pos- 
session of  the  seller  as  bailor.  St.  An- 
thony &  D.  Elevator  Co.  v.  Dawson,  — 
N.  D.  — ,  126  N.  VV.  1013. 

39.  Where  a  large  shipment  of  twine  is 
in  a  box  car  on  a  siding,  but  an  examination 
of  each  ball  is  not  only  not  feasible  but 
renders  it  unfit  for  use,  it  was  not  acces- 
sible to  the  exftmination  of  the  buyer  within 
the  meaning  of  X.  D.  Rev.  Codes  1899,  $ 
3978,  and  the  vendee  is  not  therefore  pre- 
cluded from  relying  upon  the  warranty  giv- 
en by  that  section.  Hooven  &  A.  Co.  v. 
VVirtz,  15  N.  D.  477,  107  X.  W.  1078. 

40.  A  written  contract  for  the  sale  of 
binder  twine  for  use  on  harvesters,  which 
in  terms  contains  no  warranties  of  quality, 
but  contains  a  provision  that  no  agreement, 
verbal  or  otherwise,  not  contained  in  the 
written  contract,  will  be  recognized  unless 
approved  by  the  vendor  in  writing,  excludes 
oral  warranties  of  quality  made  by  the 
vendor's  agent  at  the  time  of  the  sale  and 
not  thus  approved,  but  does  not  exclude  the 
warranties  which  arise  upon  such  sales 
under  N.  D.  Rev.  Codes  1899,  §§  3976,  397  S, 
the  latter  warranties  resting  not  upon  the 
contract  of  the  parties,  but  arising  solely 
by  operation  of  law.  Hooven  4  A.  Co.  v. 
Wirtz,  15  N.  D.  477,  107  N.  VV.  1078. 

41.  Where  defendant  sold  plaintiff  the 
controlling  interest  in  a  corporation,  the 
stock  being  of  the  par  value  of  $100  per 
share,  and  plaintiff  was  given  30  days  in 
which  to  make  an  inventory  of  the  goods 
which  inventory  was  made  with  the  assist- 
ance of  some  of  the  officers  and  employee* 
of  defendant,  there  was  no  implied  warranty 
on  the  part  of  defendant  that  the  inventory 
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-was  correct,  or  that  the  stock  was  of  the 
value  of  $100  per  share,  the  sale  not  coming 
within  any  of  the  exceptions  contained  in 
the  article  in  the  South  Dakota  Civil  Code 
upon  the  subject  of  warranty.  Issenhuth  v. 
Riegel,  20  S.  D.  322,  106  N.  W.  68. 


rv.  Duties,  Rights,  and  Bxmediks  or  Pas- 
ties. 

a.  In  General. 

Rights  of  purchaser  on  foreclosure  of  chat- 
tel morgage,  see  Chattel  Mortgage,  39. 

Right  of  purchaser  of  brand  to  deny  seller's 
ownership  of  horses  having  such  brand, 
see  Contracts,  103. 

Burden  of  proving  cause  of  explosion  of 
kerosene  sold,  see  Evidence,  107. 

Sufficiency  of  evidence  of  waiver  of  ri^ht 
to  have  machinery  shipped  according 
to  terms  of  contract,  see  Evidence,  353. 

Evidence  as  to  fraud  in  procuring  sale, 
see  Evidence,  406,  686. 

Evidence  admissible  to  show  that  purchase 
was  made  with  notice  of  a  chattel  mort- 
gage  on   property,   see   Evidence,   694. 

Reliance  on  false  representations  by  seller, 
see  Fraud  and  Fraudulent  Conveyances, 
12. 

Permitting  amendment  of  complaint  so  as 
to  set  up  fraud,  see  Pleading,  106. 

Liability  of  undisclosed  principal,  see  Prin- 
cipal and  Agent,  10. 

Sufficiency  of  demand  on  seller's  resident 
agent  for  repayment  in  case  of  over- 
payment, see  Principal  and  Agent,  11. 

Direction  of  verdict  on  question  of,  see 
Trial,  267-259. 

42.  In  construing  contracts  for  the  sale 
of  goods  and  merchandise,  stipulations  to 
ship  in  a  manner  designated  and  at  a  speci- 
fied time  are  usually  treated  by  the  courts 
as  warranties  or  conditions  precedent,  with 
which  the  vendor  must  comply  in  order  to 
recover  damages  arising  from  the  refusal 
of  the  vendee  to  accept  the  shipment. 
Fountain  City  Drill  Co.  v.  Lindquist,  22 
S.  D.  7,  114  N.  W.  1098. 

43.  One  who  sells  personal  property  on 
which  there  is  a  valid  mortgage,  which 
the  purchaser  is  compelled  to  pay  after 
an  adjudication  of  its  validity,  is  lia- 
ble to  such  purchaser  for  the  amount  of 
the  mortgage  and  costs.  St.  Anthony  t  D. 
Elevator  Co.  v.  Dawson,  —  N.  D.  — ,  126 
X.  W.  1013. 

44.  On  the  breach  of  a  contract  to  buy 
chattels,  the  seller  may  elect  to  resell  as 
in  cases  of  pledge  according  to  S.  D.  Civ. 
Code,  §  2303,  subdiv.  ( 1 ) ,  or  may  resell  in 
tlie  ordinary  course,  such  mode  being  recog- 
nized by  subdivision  (2)  ;  but  in  either  case 
their  rights  are  fi.xed  as  of  the  time  of  the 
default.  Olson  v.  Rydl,  —  S.  D.  — ,  126 
X.  W.  587. 

4a.  A  vendee  who  refuses  to  perform  his 
agreement  to  execute  notes  for  the  pur- 
chase price  of  personal  property  sold  and 


delivered  to  him  may  be  sued  by  the  vendor 
for  damages  for  breach  of  the  contract  im- 
mediately upon  the  refusal  to  deliver  the 
notes.  Kelly  v.  Pierce,  16  K.  D.  234,  12 
L.R.A.(N.S.)  180,  112  N.  W.  995. 
Temdee'a  intent  to  lllecalljr  reaelL 

46.  The  f8w^t  that  a  contract  of  partner- 
ship between  the  defendants,  if  any  existed, 
was  for  an  illegal  purpose,  to  wit,  the  un- 
lawful traffic  in  intoxicating  liquors,  is  not 
sufficient  to  defeat  a  recovery  by  plaintilTi>, 
for  liquor  sold  in  the  absence  of  proof 
that  they  were  connected  in  some  way  with 
such  illegal  contract.  Frankel  v.  Hillier, 
16  N.  D.  387,  113  N.  W.  1067,  15  A.  &  E. 
Ann.  Cas.  265. 

47.  Under  the  provisions  of  N.  D.  Rev. 
Codes  1905,  §  9390,  mere  knowledge  of  the 
vendor  of  intoxicating  liquors  lawfully  sold 
in  one  state  that  the  vendee  intends  to  re- 
sell them  in  violation  of  the  law  of  another 
state,  is  not  sufficient  to  defeat  an  action 
brought  in  the  latter  state  by  the  vendor 
against  the  vendee  to  recover  the  purchase 
price  thereof,  but  in  order  to  defeat  such 
action  for  the  purchase  price,  it  must  ap- 
pear that  the  vendor  intended  by  such  sale, 
in  some  manner,  no  matter  how  slight,  to 
aid  the  vendee  in  his  unlawful  design  to 
violate  the  laws  of  this  state.  Frankel  v. 
Hillier,  16  N.  D.  387,  113  N.  W.  1067,  16 
A.  &,  E.  Ann.  Cas.  265. 

Purchase  b^  vendor  on  foreoloanre  of 
▼endor**  lien. 

48.  Where  the  vendor  purchased  the 
goods  at  a  sale  under  a  foreclosure  of  his 
vender's  lien,  the  vendee  not  having  con- 
sented thereto,  the  sale  was  ineiTectual  to 
transfer  title  of  the  property  to  such  ven- 
dor and  he  could  not  recover  the  remainder 
of  the  purchase  price  under  N.  D.  Rev. 
Codes  1905,  §  6573,  subd.  1,  and  the  dis- 
trict court  erred  in  rendering  judgment' 
for  him.  Reeves  &  Co.  v.  Bruening,  16  N. 
D.  398,  114  N.  W.  313. 

49.  Plaintiff  agreed  to  sell  to  defendant, 
and  defendant  agreed  to  purchase  from 
plaintiff,  a  certain  threshing  rig,  and,  upon 
defendant's  refusal  to  accept  and  settle  for 
such  property,  plaintiff  proceeded  to  enforce 
a  vendor's  lien  for  the  purchase  price  pur- 
suant to  N.  D.  Rev.  Codes  1905,  §  6284. 
Plaintiff,  without  defendant's  consent,  bid 
such  property  in  at  the  foreclosure  sale. 
Held  that,  the  statutory  manner  of  foreclos- 
ing such  liens  being  the  same  as  that  pre- 
scribed for  the  foreclosure  of  liens  on 
pledged  property,  plaintiff  had  no  right, 
in  the  absence  of  defendant's  consent,  to 
purchase  the  property  at  the  sale,  and 
such  sale  was  therefore  voidable  at  de- 
fendant's election.  Reeves  4  Co.  v.  Bruen- 
ing, 16  N.  D.  398,  114  N.  W.  313. 

b.  Rescission. 

Right  to  rescind  for  breach  of  warranty,  see 
infra,  IV.  c,  4,  6. 

What  constitutes  fraud  justifying  rescis- 
sion, see  Fraud  and  Fraudulent  Con- 
veyances, I. 
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SaiBciener  of  complaint  in  action  for,  see 

Pleading,  228a. 
Sufficient^  of  allegation  of,  see  Pleading, 

286. 

60.  A  contract  of  sale  of  personal  prop- 
erty cannot  generally  be  rescinded  by  a  re- 
turn or  an  offer  to  return  only  that  part 
of  the  property  unsaid.  J.  Ia  Owens  Co. 
V.  Doughty,  16  N.  D.  10,  110  N.  W.  78. 

51.  An  offer  to  rescind  a  contract  of 
sale  on  the  ground  of  a  breach  of  warranty, 
coupled  with  conditions  as  to  payment  of 
freight  and  storage,  and  to  return  only  a 
portion  of  the  property  purchased,  is  not 
such  an  unconditional  offer  to  rescind  as 
can  be  sustained  to  defeat  an  action  for 
the  purchase  price.  Poirier  Mfg.  Co.  v. 
Kitts,  18  N.  D.  656,  120  N.  W.  568. 

52.  Where  the  purchaser  of  a  team  of 
horses  finding  after  a  few  days  one  of 
them  to  be  unsound  returned  them  to  the 
seller's  premises  -  where  be  left  them  in 
charge  of  seller's  son  informing  him  of  the 
reason  for  returning  the  horses,  and  they 
were  retained  by  the  seller  and  no  notice 
given  to  the  buyer  that  he  did  not  accept 
them,  in  an  action  to  recover  the  purchase 
price  it  was  properly  found  that  the  seller 
had  consented  to  the  rescission  of  the  con- 
tract. Greder  v.  Stahl,  22  S.  D.  139,  115 
N.  W.  1129. 

Oondltlons  of  reselssloii. 

53.  A  sale  of  personal  property  followed 
by  actual  delivery  cannot  be  rescinded  un- 
less the  property  be  promptly  returned  to 
the  seller  or  its  return  tendered  and  re- 
fused, or  its  return  waived.  J.  L.  Owens 
Co.  V.  Doughty,  16  N.  D.  10,  110  N.  W.  78. 

54.  A  rescission  of  a  contract  of  sale  of 
an  engine  cannot  be  consummated  by  a 
mere  disaffirmance  thereof,  but  such  disaf- 
firmance must  be  followed  by  a  return  of 
the  engine  unless  a  return  be  waived  by  the 
seller  or  the  contract  otherwise  provides. 
Houghton  Implement  Co.  v.  Vavrosky,  15 
N.  D.  308,  109  N.  W.  1024. 

c.  Breach  of  Warranty. 

1.  In   General;    Conditiong    Oenerallj/. 

Breach  of  warranty  as  defense  to  action  on 
purchase  money  notes  in  hands  of  bona 
fide  purchaser,  see  Bills  and  Notes,  40. 

Measure  of  damages  for  breach,  see  Dam- 
ages, IV.  a,  4,  6. 

Burden  of  proof  in  action  for,  see  Evi- 
dence, 72. 

Admissibility  of  evidence  of  breach,  see 
Evidence,   763. 

Admissibility  of  value  of  property  sold,  see 
Evidence,  781,  782. 

Insufficiency  of  evidence  that  property  pur- 
chased was  worthless,  see  Evidence. 
971. 

Sufficiency  of  counterclaim  setting  up 
breach,   see  Pleading,   308. 

65.  Where  there  is  a  warranty,  and  it  is 
discovered    after   delivery   that   there    has 


been  a  breach  thereof,  the  vendee  may  r- 
tain  the  property  and  bring  an  action  for 
the  breach  of  the  warranty,  or  may  plead 
the  breach  in  reduction  of  damages  in  u 
action  brought  by  the  vendor  for  the  pur- 
chase price.  Spaulding  v.  Pitts,  —  S.  D. 
— ,  127  N.  W.  610. 

56.  In  an  action  to  recover  damages  upon 
an  alleged  warranty  of  the  value  of  bank 
stock,  tried  to  the  court  without  a  jury,  it 
appeared  from  the  testimony  of  the  Vit- 
nesses  and  parties  to  the  c<Hitract  that  the 
sale  was  made  on  the  basis  of  assets  and 
liabilities  of  the  bank  as  disclosed  by  its 
books  and  paper,  that  plaintiff  agreed  to 
accept  such  assets  at  their  face  value,  and 
defendants  agreed  to  make  good  their  rep- 
resentation that  the  Stock  when  figured  on 
the  basis  thus  agreed  upon,  was  worth  the 
figure  named  in  case  it  was  found  their 
computation  was  erroneous.  It  developed 
that  the  actual  value  was  less  than  the  face 
value.  Held:  findings  in  favor  of  plaintiff 
were  correct.  Robertson  v.  Moses,  15  N. 
D.  351,  108  N.  W.  788. 

57.  Where  a  written  order  for  twine, 
which  excluded  express  warranties  of  quali- 
ty, was  given,  but  was  countermanded  be- 
fore the  delivery  of  the  twine,  and  the  sale 
was  later  effected  by  parol,  and  upon  differ- 
ent terms,  and  upon  the  inducement  of  an 
oral  warranty  of  quality  by  the  vendor's 
agent,  the  oral  warranty  thus  made  is  valid 
and  may  be  urged  in  defense  to  an  action 
on  the  note  for  the  purchase  price.  Hooves 
&  A.  Co.  V.  Wirtz,  15  N.  D.  477,  107  N. 
W.  1078. 

[Cited  in  note  in  19  L.R.A.(N.S.)  1200 
on  right  to  show  parol  warranty  in 
connection  with  contract  of  sale  of 
personalty.] 

Dlssatlsfaetioii. 

58.  Where  a  machine  is  taken  on  trial, 
to  be  paid  for  if  it  work  satisfactorily  to 
the  purchaser,  if  the  purchaser  returns  it 
he  must  be  dissatisfied  in  good  faith,  and 
not  pretend  to  be  so  on  selfish  or  dishonest 
grounds.  Garland  v.  Keeler,  15  N.  D.  548, 
108  N.  W.  484. 

59.  Where  a  machine  is  taken  on  trial, 
to  bo  paid  for  if  it  docs  work  satisfactory 
to  the  purchaser,  there  is  no  sale  if  the 
purchaser  is  in  fact  not  satisfied  with  the 
work  done  by  the  machine,  although  it  does 
work  that  other  persons  might  deem  sat- 
isfactory. Garland  v.  Keeler,  15  N.  D.  548, 
108  N.  W.  484. 

2.  Notice  of  Breach, 
a.  yecetaity;  Effect  of  Failure  to  Oive- 
See  also  infra,  69. 

60.  A  failure  to  comply  with  a  stipula- 
tion providing  for  giving  written  notice  of 
the  failure  of  a  machine  to  work  as  war. 
ranted  defeats  the  right  of  the  purchaser 
to  defend  an  action  for  the  purchase  price, 
on  the  ground  that  there  was  a  breach  of 
the  warranty  where  such  stipulation  was  » 
condition  precedent  to  any  liability  on  the 
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warrantj.    Hanson  ▼.  lindstrom,  16  K.  D. 
684,  108  N,  W.  798. 

61.  The  purchaser  of  a  machine  is  not 
relieved  from  giving  notice  of  the  defective 
condition  of  the  machine  to  talce  advantage 
of  the  warranty  which  requires  such  notice, 
because  of  the  fact  that  the  corporation  to 
whom  the  notice  should  have  oeen  given 
had  ceased  to  exist,  where  the  new  corpora- 
tion was  practically  the  same  as  the  old 
one  with  the  same  officers,  and  where  the 
defendant  never  set  up  such  a  reason  for 
not  giving  notice.  Acme  Harvesting  Mach. 
Co.  V.  Barkley,  22  S.  D.  548,  118  N.  W.  690. 

6.  Sufficiency. 

62.  The  mere  fact  that  a  notice  of  the 
failure  of  a  machine  to  work  as  warranted 
is  net  given  in  the  manner  prescribed  by 
the  written  warranty  or  is  not  given  at  all 
is  of  no  avail  as  a  defense,  where  the  com- 
pany to  whom  such  notice  is  to  be  given 
acts  under  some  notice  given  under  the 
warranty,  and  sends  an  expert  to  examine 
the  machine,  and  does  everything  that  it 
could  have  done  had  such  notice  been  prop- 
erly sent.  Buchanan  v.  Minneapolis  Thresh- 
ing Mach.  Co.  17  N.  D.  343,  116  K.  W.  335. 

63.  Where  the  vendee  of  a.  threshing  ma- 
chine gives  oral  notice  to  a  local  agent 
that  the  ntachine  will  not  work  and  where- 
in it  will  not  work,  and  also  sends  written 
notice  thereof  to  an  agent  in  another  city 
with  whom  the  bargain  was  made,  and  also 
with  the  company  at  its  home  office,  he 
shows  sufficient  compliance  with  conditions 
for  notice  in  the  contract  of  warranty  re- 
quired to  effect  a  rescission  thereof.  J.  I. 
Case  Threshing  Mach.  Co.  v.  Balke,  15  N. 
D.  206,  106  N.  W.  67. 

64.  The  fact  that  a  letter  of  notice  was 
not  roistered  as  required  by  the  terms  of 
the  warranty  in  the  sale  of  machinery,  did 
not  affect  the  sufficiency  of  the  notice  of 
the  failure  of  the  machine  to  work,  where 
it  was  shown  that  the  seller  received  the 
letter.  Peter  v.  Piano  Mfg.  Co.  21  S.  D. 
198,  110  N.  W.  783. 

3.  Waiver  of  BreaoK  , 

a.  In    General. 

By  failure  to  -  give  notice  of  breach,   see 
supra,  60. 

05.  A  note  sued  on  was  given  for  the  pur- 
chase price  of  a  threshing  machine  sold  by 
plaintiff  through  the  defendants,  to  W.  &- 
M.  upon  a  written  order  or  contract. 
The  note  wa.s  guaranteed  by  defendants. 
The  order  given  by  W.  &  M.  contained  u 
provision  that,  should  any  part  of  the  ma- 
chinery be  defective,  it  should  be  returned 
immediately  by  W.  ft  M.  to  the  place  where 
it  was  received.  Also  the  following  pro- 
vision: "If  inside  of  six  days  after  the 
date  of  its'  first  use  it  shall  fail  in  any  re- 
spect to  fill  the  warranty  written  notice  to  [ 
be  given  immediately  by  the  purchaser  to  the 


plaintiff  at  its  office,  by  registered  letter, 
stating  particularly  in  said  letter  and  no- 
tice, what  and  wherein  it  failed  to  fill  the 
warranty."  Also  the  following  provision: 
"No  agent  or  any  other  person  shall  be 
authorized  to  make  any  different  warranty 
or  vary  or  modify  any  of  its  terms  or  waive 
any  of  the  conditions  of  this  one,  and  any 
attempt  to  do  so  shall  not  bind  the  company 
or  affect  this  contract."  At  the  time  of 
the  receipt  of  the  machinery,  and  before  it 
was  unloaded  from  the  car,  it  was  dis- 
covered that  certain  belts  belonging  to  the- 
separator  were  water-soaked  so  as  to  be  un- 
fit for  use.  It  was  also  discovered  that 
some  other  parts  of  the  threshing  machine 
were  missing.  W.  A,  M.  were  induced  to 
execute  and  deliver  to  the  plaintiff  this 
note  and  two  others,  and  did  so  execute 
and  deliver  said  notes,  solely  upon  the 
representation  of  the  plaintiff's  agent  that 
the  missing  parts  should  be  immediately 
furnished,  and  they  accepted  the  said 
threshing  machine  upon  the  condition  that 
all  the  missing  parts  should  be  immediate- 
ly delivered  to  W.  &  M.  and  upon  no  other 
condition,  and  W.  &  M.  took  the  threshing 
machine,  believing  in  and  reiving  upon  the 
said  representations  of  tne  plaintifi^s 
agents.  As  a  matter  of  fact  they  kept  the 
machine  for  about  30  days.  Held  proper  to 
direct  a  verdict  for  plaintiff  for  the  amount 
due  on  the  note,  the  facts  being  tanta- 
mount to  an  acceptance.  Colean  Mfg.  Co. 
V.  Fedcler,  —  N.  D.  — ,  126  ^i.  W.  1019. 

6.  By  Dting  or  Failing  to  Return. 

Sufficiency  of  allegation  as  to,  see  Pleading, 

286. 
Question  for  jury  as  to  waiver  of  return, 

see  Trial,  158. 
See  also  supra,  3;  infra,  74. 

66.  Where  the  defendant  kept  an  engine 
purchased  under  a  warranty  without  sea- 
sonable objection  or  notice,  he  cannot  avail 
himself  of  the  claim  that  it  was  worthless 
to  defeat  an  action  for  the  purchase  price, 
but  is  entitled  only  to  damages  for  the 
breach  of  warranty.  Houghton  Implement 
Co.  V.  Doughty,  14  N.  D.  331,  104  N.  W. 
616. 

67.  In  an  action  on  a  promissory  note 
given  in  payment  for  a  harvesting  ma- 
chine the  defendant  waived  his  right  to  rely 
upon  a  breach  of  warranty  as  a  defense, 
where  he  used  the  machine  for  one  season 
and  part  of  another  and  it  appeared  took 
no  steps  to  rescind  the  contract  on  tlie 
grounds  of  an  alleged  breach  of  warranty 
until  the  note  fell  due  and  payment  there- 
of was  demanded,  which  was  during  the 
second  season  the  machine  was  in  use,  and 
where  it  appeared  that  during  such  time 
he  accepted  repairs  from  the  defendant's 
local  agent.  Acme  Harvesting  Mach.  Co. 
V.  Barkley,  22  S.  D.  458,  118  N.  W.  690. 

68.  Where  a  com  husking  machine  was 
purchased  under  a  warranty  conditioned 
that  if  it  could  not  be  made  to  work  on 
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two  days  trial  Dotioe  of  sueb  fact  should 
be  sent  to  the  seller  by  registered  letter, 
and  the  buyer  found  that  the  machine  would 
not  work,  but  at  the  request  of  the  seller's 
general  sales  agent  retained  the  same  for 
further  tests  before  notifying  the  seller,  it 
was  a  waiver  of  such  provisions  of  the 
warranty.  Peter  v.  Piano  Mfg.  Co.  21  S. 
D.  198,  no  N.  W.  783. 

69.  A  threshing  outfit  was  sold  under 
an  order  wherein  it  was  provided  that  the 
purchaser  should  have  a  certain  number 
of  days  within  which  to  try  the  machine; 
that  if  said  machine  was  kept  after  such 
period  without  notice  of  defects  there  was 
a  waiver  of  any  breach  of  warranty;  that 
in  case  the  machine  did  not  work  properly 
during  such  trial  period,  the  purchaser 
should  give  notice  to  the  seller;  and  that 
if  notice  was  given  of  a  defect  of  the  ma- 
chine or  its  working,  and  an  expert  was 
sent  to  assist  in  getting  it  to  work,  the 
machine  was  to  be  given  a  fair  trial  of 
two  days,  and  whatever  part  of  machint; 
was  not  as  warranted  the  purchaser  should 
return,  giving  the  company  notice  thereof, 
and  the  company  would  either  furnish  an- 
other part  or  require  the  return  of  the  re- 
maining part  and  then  refund  money  or 
furnish  other  machinery,  and  also  that  the 
use  of  the  machine  after  the  second  two 
days'  trial  was  conclusive  that  the  machine 
was  as  warranted.  The  purchaser,  after  a 
change  of  defective  parts,  did  not  after  sec- 
ond trial  of  two  days  give  any  notice  of  de- 
fects, but  retained  the  machine.  Held:  he 
could  not  thereafter  resist  payment  for 
breach  of  warranty  as  to  the  machine. 
Northwest  Thresher  Co.  v.  Mehlhoff,  23  S. 
D.  476,  122  N.  W.  428. 

4.  The  Purchaser's  Remedy. 

a.  tn  General. 

Nature  of  action  for  recovery  of  overpaid 

price,  see  Action  or  Suit,  3. 
Prematurity  of  action,  see  Action  or  Suit, 

8. 
Accrual  of   right  of   action  on   refusal  of 

demand    to    return    part    of    purchase 

price  on  deficiency,  see  Action  or  Suit, 

10. 
Right  to  set  up  breach  by  counterclaim,  see 

Set-Off   and   Counterclaim,   8,   9. 
See  also  supra,  66. 

70.  Conviction,  under  N.  D.  Rev.  Codes 
1905,  §  9077,  is  not  a  necessary  prerequisite 
to  the  maintenance  of  an  action  for  dam- 
ages for  breach  of  warranty  of  horses 
against  the  disease  known  as  "glanders." 
Larson  v.  Calder,  16  N.  D.  248,  113  N.  W. 
103. 

h.  Right  to  Rescind. 
See  also  supra,  51. 

71.  A  breach  of  a  warranty  of  the  quali- 
ty of  personal  property  upon  an  exchange 
or   sale   thereof   does   not   entitle   a   person 


to  rescind  such  sale  or  exchange  where  it 
has  become  fully  executed,  unless  fraud  be 
shown  or  the  agreement  authorizes  a  re- 
scission. Simonsou  v.  Jenson,  14  K.  D.  417, 
104  N.  W.  513. 

[Cited  in  note  in  27  LJl.A.(N.S.)   920. 

921, 'on  right  to  reject  goods  for  breach 

of  warranty.] 

72.  Where  machinery  ia  purchased  under 
a  contract  containing  a  warranty  that  it 
was  well  made  and  of  good  material  and  on 
delivery  tendered  it  is  found  that  most  of 
the  machinery  was  apparently  old,  out  of 
order  and  put  together  in  a  very  bungling 
manner,  the  vendee  is  not  bound  to  receive 
any  part  of  it,  and  ia  justified  in  rescind- 
ing the  entire  contract.  Baskerville  v. 
Johnson,  20  8.  D.  88,  104  N.  W.  913. 

[Cited  in  note  in  27  LR.A.(N.S.)  »1«, 
919,  on  right  to  reject  goods  for  breach 
of  warranty.] 

73.  Where  a  contract  for  the  sale  of  » 
threshing  outfit  contained  a  written  war- 
ranty which  guaranteed  tlie  machinery  to  be 
vcell  made  and  of  good  material,  and  the 
title  and  right  to  possession  was  retained 
in  the  Vendor  until  full  settlement  was 
made  therefar>  the  transaction  evidenced  bv 
the  agreement  "-did  not  constitute  a  sale, 
but  "an  agreemen~^  for  sale"  with  a  war- 
ranty and  the  right~.pf  inspection  and  re- 
scission in  case  of  brea^  of  contract,  with- 
in S.  D.  Rev.  Civ.  CodK  §§  1299,  1301. 
1339.  1340.  Baskerville  v.VJohnson,  20  S. 
D.  88,  104  N.  W.  913.  V 

74.  A  purchaser  of  a  macfi^ne  imder  a 
warranty  by  which  he  may  rescc'nd  the  con- 
tract and  return  the  machine  on  \it8  failure 
to  perform  the  work  is  obliged  >to  make 
such  rescission  within  a  reasonably  time 
after  learning  of  the  defects  in  the  maV^chine. 
Acme  Harvesting  Mach.  Co.  v.  Barkley".  22 
S.  D.  458,  118  N.  W.  690. 

d.  On  Conditional  Sales. 

What  is  a  conditional  sale,  see  supra,  4-7.' 

Effect  of  condition  on  passing  of  title,  see  ] 
supra,   16-21. 

Election  of  remedies,  see  Action  or  Suit,  19. 

Waiver  by  seller  of  provision  as  to  title, 
see  Action  or  Suit,  23. 

Rights  of  trustee  in  bankruptcy  in  case  of. 
see  Bankruptcy,  46. 

Burden  of  proving  waiver  of  condition,  see 
Evidence,  46. 

By  agent  with  principal's  oonsent,  evidence 
as  to,  see  Evidence,  734. 

Repeal  of  statute  requiring  recording  con- 
tract of,  see  Statutes,  111. 

75.  A  provision  in  a  contract  of  condi- 
tional sale  in  which  the  title  was  reserved 
in  the  seller  until  payment  of  the  purcbast' 
prJce  authorizing  the  purchaser  to  resell  the 
property  in  the  usual  course  of  his  bo«i- 
ness  does  not  destroy  the  title  reserved  by 
the  vendor,  at  least,  until  a  rcuile  to  a 
third  party.  Re  Pierce,  87  C.  C.  A.  537. 
157  Fed.  755. 

76.  A  trustee  in  bankruptcy  is  neither  a 
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subsequent  creditor  without  notice,  nor  a 
purchaser  or  encumbrancer  in  good  faith 
for  value,  within  N.  D.  Rev.  Codes,  1899, 
§  4732,  making  all  reservations  of  title  to 
personal  property  as  security  for  the  pur- 
chase money  void  as  against  such  creditors 
or  other  purchasers  unless  the  reservation 
is  in  writing  and  filed  as  a  mortgage  of 
personal  liability.  Re  Pierce,  87  C.  C.  A. 
537,  157  Fed.  755. 

77.  Defendant  received  farm  machines 
from  the  plaintiff  under  a  conditional  sale 
contract,  to  sell.  The  machines  were  war- 
ranted for  a  year,  and  the  defendant  of- 
fered to  return  them  claiming  that  they 
were  not  as  warranted  but  never  did  so, 
and  sold  them,  whether  before  or  after  the 
offer  does  not  appear,  the  offer  not  being 
unconditional.  Held,  that  the  original  sale 
was  afiirmed  by  the  defendant.  Poirier 
Mfg.  Co.  v.  Kitts,  18  N.  D.  566,  120  N.  W. 
598. 

78.  An  action  for  the  purchase  price  on 
sale  of  personal  propertv  cannot  be  main- 
tained, under  S.  D.  Rev.  Civ.  Code,  §  1169, 
providing  that  a  person  offering  a  thing, 
other  than  money,  by  way  of  performance, 
must  if  he  means  to  treat  it  as  belonging  to 
the  creditor,  retain  it  as  a  depositary  for 
hire  until  the  creditor  accepts  it,  or  until 
he  has  given  reasonable  notice  to  the  cred- 
itor that  he  will  retain  it  no  longer;  and 
if,  with  reasonable  diligence  he  .can  find  a 
suitable  depositary  therefor  until  he  has 
deposited  it  with  such  a  person,  and  §  1163, 
providing  that  a  thing,  when  offered  by 
way  of  performance  must  not  be  mixed 
with  other  things  from  which  it  cannot  be 
separated  immediately  and  without  diffi- 
culty, and  §  1164,  providing  that  when  a 
debtor  is  entitled  to  the  performance  of  a 
condition  precedent  to  or  concurrent  with 
performance  of  his  part  be  may  make  his 
offer  depend  on  due  performance  of  such  con- 
dition, where  the  property  was  not  con- 
signed to  the  purchaser  and  was  mixed 
with  other  property  at  time  of  the  purported 
offer,  which  was  conditional,  and  had  not 
been  deposited  with  another,  and  could  only 
be  procured  upon  the  payment  of  cash  or 
giving  of  notes.  International  Harvester 
Co.  v.  Hayworth,  23  S.  D.  514,  122  N.  \V. 
412. 


V.  Validity  and  Effect  as  to  Cbedttors. 

See  also  Fraud  and  Fraudulent  Conveyan- 
ces, II. 

79.  The  assignee  for  the  benefit  of  cred- 
itors of  a  vendee,  without  actual  notice,  ob- 
tains no  constructive  notice  of  trust  agree- 
ment between  the  vendor  and  vendee,  no 
agreement  thereto  being  on  file,  as  required 
by  S.  D.  Laws  1893,  chap.  .36,  §  1,  provid- 
ing that  all  sales  of  personal  property 
where  the  possession  is  delivered  to  the 
vendee  on  condition  that  the  title  shall  re- 
main in  the  vendor  until  the  purchase 
money  is  paid  shall  vest  such  title  in  the 


vendee  as  to  third  persons  without  notice 
of  such  conditions,  unless  such  contract  is 
in  writing  and  filed  with  the  register  of 
deeds  of  the  county  where  the  vendee  re- 
sides. Webber  v.  Conklin,  20  S.  D.  62,  104 
N.  W.  675. 

80.  An  agreement  by  vendor  and  vendee 
of  personal  property  that  the  sale  of  the 
property  was  not  a  conditional  sale,  but 
that  the  proceeds  of  all  sales  were  to  be 
held  in  trust  by  the  vendee  as  collateral 
security'  until  the  full  contract  price  was 
paid,  was  neither  a  conditional  sale  nor 
a  chattel  mortgage  upon  the  property,  but 
the  personal  agreement  of  the  vendee  to 
hold  the  funds  in  trust,  and  an  assignee 
for  the  benefit  of  creditors  of  the  vendee, 
without  actual  or  constructive  notice  of 
such  agreement,  is  not  personally  liable  as 
for  conversion  on  the  sale  of  said  property, 
although  S.  D.  Rev.  Civ.  Code,  §  2378,  pro- 
vides that  an  assignee  for  the  benefit  of 
creditors  is  not  to  be  regarded  as  a  pur- 
chaser for  value  and  has  no  greater  rights 
than  his  assignor  had  in  respect  to  things 
in  action  transferred  by  the  assignment;  as 
no  action  at  law  could  have  been  main- 
tained against  the  assignor  to  recover  the 
possession,  and  none  could  be  maintained 
against  the  assignee.  Webber  v.  Conklin, 
20  S.  D.  52,  104  N.  W.  676. 


VI.  Editdbiai.  Notes. 

Buyer's  risk.  75  Am.  St.  Rep.  77. 

Applicability  of  rule  of  caveat  emptor. 
90  Am.  Dec.  420. 

Sale  of  machinery. 

12  Am.  St.  Rep.  843. 

Ownership  of  property  manufactured  to 
orQer   and   remedy   on   refusal   to   accept. 
56  Am.  Dec.  642. 

Sale  by  sample.  7  Am.  Dec.  125. 

Sale  of  property  not  in  esse. 

4  Am.  Dec.  580. 

Sales  with  view  to  subsequent  violation 
of  law.  32  Am.  St.  Rep.  450. 

Effect  of  contract  to  ship  goods  f.  o.  b. 
62  L.R.A.  705. 

Sufficiency  of  identification  for  purposes 
of  executory  contract,  where  goods  are  or- 
dered by  reference  to  catalogue  or  price 
list.  31    L.R.A.(N.S.)    927. 

Loss  of,  or  injury  to,  goods  during  ship- 
ment as  affecting  fulfillment  of  commission 
to    purchase.  19    L.R.A.(N.S.)    261. 

'Wbat  ooBstitiites. 

What  constitutes  a  transaction  a  sale. 
94  Am.   St.   Rep.  209. 

Retention  of  title  to  personalty  until 
payment  as  characterizing  sale  as  execu- 
tory. 5  L.R.A.(N.S.)  475. 
Conditional  sales. 

What  constitutes  a  conditional  sale. 

46  Am.  St.  Rep.  295. 
Wliat  passes  by  sale;  title  acquired. 

What  articles  pass  as  appurtenances  up- 
on sale  of  chattels.  8  L.R.A.(N.S.)  793. 

Title  acquired  by  bona  fide  purchaser  of 
stolen  property.     '    103  Am.  St.  Rep.  980. 
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DeliTezy;  when  title  pasae*. 

Delivery  of  personal  property  sold. 

60  Am.  St.  Rep.  237. 
Delivery   by  carrier  or   shipper. 

8  Am.  Dec.  214. 
Effect  of  delivery  to  carrier  upon  buy- 
er's right  to  reject 'goods  for  lack  of  quali- 
ty. 8  L.R.A.(N.S.)    1167 
SufiSciency  of  delivery  of  possession. 

25  Am.  St.  Rep.   185. 
Xecessity  and  sufficiency  of  ddivery  of 
property    transferred. 

15  Am.  St.  Sep.  694. 
Sufficiency  of  selection  or  designation  of 
goods  sold  out  of  larger  lot. 

26  L.R.A.(N.S.)    1. 
Effect  on  sale  of  destruction  of  proper- 
ty after  actual  or  constructive  delivery,  pre- 
venting ascertainment  of  price. 

19  L.R.A.(N.S.)    197. 
Taking  possession   before   attachment  of 
right  or  lien  of  person  attacking  sale  of 
chattels,  as  curing  failure  to  take  imme- 
diate possession.  28  L.R.A.(K.S.)  214. 
Effect  of  premature  delivery  by  seller  to 
pass  title.                    31   L.R.A.(N.6.)    942. 
Tender  of  property  to  buyer  in  default 
in  fixing  date  for  delivery  and  not  present 
at  agreed  place.  2  L.R.A.(N.S.)    529. 
When  property  in  vessel  or  article  to  be 
built  passes.  62  Am.  Dec.  65. 
Title  not  passing  by  sale  which  is  not 
expressly  conditional. 

120  Am.  St.  Rep.  868. 
When  consignment   for  sale  vests   title. 
45  Am.  St.  Rep.  203. 
When  title  passes  upon  shipment  of  li- 
quor C.  O.  D.  24  L.R.A.(N.S.)    143. 
Right    to    withdraw    order    given    agent 
before  acceptance.        10  L.R.A.(N.S.)  1138. 
Seller's   mistake   as   to    identity  of   ven- 
dee as  affecting  passing  of  title. 

13  L.R.A.(N.S.)   413. 
Where  title  passes  upon  shipment  of  li- 
quor C.  O.  D.  2  L.R.A.(N.S.)  383. 
Aooeptanoe;  waiver. 

Acceptance  before  agreement  as  to  price, 
as  assent  to  seller's  price. 

11   L.R.A.(N.S.)    254. 
Retention  of  goods  after  notice  of  mis- 
take  in   quoted   price. 

15  L.R.A.(N.S.)    368. 
Effect  of  use  of  property  purchased  on 
approval,   after   expression    of    dissatisfac- 
tion. 14  L.R.A.(N.S.)    1107. 
Acceptance  of  goods  as  waiver  of  dam- 
ages for  delay  in  delivery. 

7   L.R.A.(N.S.)    1114. 
Waiver  by  completing  contract  for  sale 
of  personalty  after  discovering  fraud. 

8  L.R.A.(N.S.)    452. 
Warranty  senerally. 

Vvarranty    as   extending   to   obvious    de- 
fects in  animal.  12  L.R.A.(N.S.)    82. 
Whether  words  constituting  basis  of  im- 
plied warranty  of  quality  may  be  consid- 
ered an  express  warranty. 

25  L.R.A.(N.S.)    160. 
Implied  warranty  on  sale  of  chattels. 

6  Am.   Dec.   113. 


Implied  warranty  of  title  on  sale  of 
chattel.  62  Am.  Dec.  460. 

Implied  warranty  of  quality. 

1  Am.  Dec.  84;  102  Am.  St  Rep.  607. 

Implied  warranty  of  fitness  of  goods 
bought  for  special  purpose. 

31  L.R.A.(N.S.)    783. 

Implied  warranty  of  fitness  of  food. 

15  L.R.A.(N.S.)   884. 

Implied  warranty  of  fitness  of  particu- 
lar  article   purchased    from   manufacturer 
or  producer  for  particular  use. 
)  15  L.R.A.(N.S.)    855. 

Implied  warranty  of  fitness  of  particular 
article  purchased  from  dealer  for  particu- 
lar  use.  15   L.R.A.(N.S.)    868. 

Implied  warranty  of  machinery  or  ap- 
paratus not  in  itself  defective,  of  fitness 
for  use  under  existing  conditions. 

6    L.R.A.(N.S.)    180. 

Warranty  on  sale  of  goods  by  sample. 

70  L.R.A.  653. 

Whether  sale  by  sample  excludes  im- 
plied warranty  other  than  of  conformity 
thereto.  20  L.R.A.(N.S.)   139. 

Breach  of  warranty. 

Defects  amounting  to  breach  of  warranty 
of  soundness.  53  Am.  Dec.  173. 

Right  to  reject  goods  for  breach  of  war- 
ranty. 27  L.R.A.(N.S.)   914. 

Right  of  purchaser  rejecting  goods  for 
breach  of  warranty,  to  resell  on  account  of 
seller.  27  L.R.A.(N.S.)  932. 

Right  of  buyer  to  retain  goods  and  de- 
feat  action   for   price  on  discovering   they 
do  not  comply  with  contract  requirements. 
4  L.R.A.(N.S.)   1167. 

Right  of  purchaser  who  has  resold  to 
recover  for  breach  of  warranty  as  to  quan- 
tity or  quality,  where  he  has  not  actually 
made   goiad   to   his   vendees. 

3  L.R.A.(N.S.)    465. 

Remedy  for  breach  of  warranty  of  horse 
where  its  death  prevents  return  and  sub- 
stitution of  another  as  agreed. 

25  L.R.A.(N.S.)   823. 

Effect  of  change  of  condition  of  chattel 
upon  right  to  return  for  breach  of  warran- 
ty. 3  L.R.A.(N.S.)  678. 

Necessity  of  tender  of  all  property  sold 
as  condition  of  rescission  for  breach  of 
warranty.  8  L.R.A.(N.S.)   727. 

Effect  of  provision  for  return  of  defec- 
tive goods  upon  buyer's  right  to  recover 
for  breach  of  warranty. 

12   L.R.A.(N.&)    540. 

Effect  of  contract  provision  limiting  time 
for  claim  for  defects  where  defects  are  lat- 
ent. 11   L.R.A.(N.S.)    245. 

Failure  to  inspect  or  test  as  waiver  of 
express  warranty.         24  L.R,A.(N.S.)  235. 

Waiver .  of  stipulated  notice  of  failure 
of  machine  to  work  properly. 

1   L.R.A.(N.S.)    142. 

Dntlea,  right*,  and  remedies  of  par* 
ties  generiUly. 

Who  must  bear  loss  where  property  sold 

is  not  paid  for  22  Am.  St.  Rep.  866. 

Liability  for  loss  during  transportation 

I  of  goods  sold.  26  Am.  St  Rep.  451. 
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Vendor'a  right  to  reclaim  goods  fraud- 
ulently purchased.  33  Am.  Dec.  702. 

Right  of  stoppage  in  transitu. 

29  Am.  Dec  384;  1  Am.  St.  Rep.  312. 

Lien  of  vendor  of  personalty. 

83  Am.  St.  Rep.  451. 

Effect  of  default  in  payment  followed  by 
rescission,  as  forfeiture  of  payments  al- 
ready made.  3  L.R.A.(N.S.)   785. 

Right  of  seller,  upon  breach  of  executory 
contract,  to  sue  for  contract  price.  17 
L.R.A.(N.S.)    808;    26    L.R.A.(N.S.)    248. 

Liability  for  loss  or  damage  pending  ex- 
ercise of  option  to  buy  or  return  person- 
alty. 6L.R.A.(N.S.)  273. 

Delay  in  attempting  to  regain  property 
as  iraiyer  of  condition  of  payment  on  de- 
livery. 11  L.R.A.(N.S.)  948. 

Liability  of  vendor  of  diseased  live  stock, 
in  absence  of  express  warranty. 

29   L.R.A.(N.S.)    202. 

Rights  and  liabilities  on  sale  of  person- 
alty as  affected  by  vendor's  mistake  in  fix- 
ing* price.  23  L.R.A.(N.S.)  1109. 

Right  of  seller  of  property  to  munici- 
pality under  invalid  contract  to  retake 
upon  refusal  of  payment. 

20  L.R.A.(N.8.)    110. 

Notice  to  vendor  as  condition  of  right 
to  refuse  subsequent  after  breach  as  to 
earlier  deliveries.  8  L.R.A.(N.S.)  1110. 

Rescission  of  sales  on  ground  of  fraud; 
18  Am.  St.  Rep.  302. 

What  representations  afford  ground  for 
rescinding  sale  of  books  or  defense  to  ac- 
tion for  price.  22  L.R.A.(N.S.)  1210. 

Countermand  of  executory  contract  of 
sale.  94  Am.  St.  Rep.  110. 

JHitlM,  rights,   and  remedies  In  e«s« 
of  eondltloiuU  sale. 

Rights  and  remedies  of  conditional  sell- 
er on  buyer's  default  in  payment. 

133  Am.  St.  Rep.  563. 

Duty  of  purchaser  from  conditional  ven- 
<lee  with  right  to  sell,  to  see  latter's  ven- 
dor paid.  _         26  L.R.A.(N.S.)  685. 

When  a  person  holding  property  under 
conditional  sale  may  transfer  a  perfect 
title.  134  Am.  St.  Rep.  277. 

Remedy  of  conditional  vendor  for  refusal 
to   accept.  68   L.R.A.    100. 

Right  of  conditional  vendor  to  recover 
amount  unpaid  where  property  lost  or  de- 
stroyed without  fault  of  purchaser. 

2   L.R.A.(N.S.)    97. 

Effect  of  taking  collateral  security  upon 
conditional  sale.  20  L.R.A.(N.S.)  1066. 

Action  for  price  as  waiver  of  right  of 
conditional  vendor  to  recover  property. 

23  L.R.A.(N.S.)   144. 

Liability  for  abuse  of  right  to  retake 
property   sold   conditionally. 

13  L.R.A.(N.S.)   1132. 

Right  of  purchasers  of,  or  creditors  levj-- 
ing  on,  goods  sold  for  cash,  but  delivered 
without   payment.     13    L.R.A.(N.S.)    697; 
29    L.R.A.(N.S.)    709. 
Blcltta  of  creditors ;  sales  In  bulk. 

Sufficiency    of    change    of   possession    as 
against  creditors  and  subsequent  purchas- 
Supp.  Dak.  Dig. — .53. 


ers.  07  Am.  Dec.  340. 

Necessity  of  delivery  to  protect  pur- 
chaser against  creditors  of  seller  of  un- 
divided interest  in  personalty  not  in  his 
possession.  31  L.R.A.  (N.S.)  1162. 

Rights,  as  against  attaching  creditors 
or  subsequent  vendees,  of  purdiaser  tem- 
porarily leaving  personalty  in  vendor's  pos- 
session. 25  L.R.A.(N.S.)  604. 

Bulk  sales  legislation. 

2  L.R.A.(N.S.)    331. 

Applicability  of  bulk  sales  law  to  trans- 
fer to  creditor.  12  L.R.A.(N.S.)    174. 

Kind  or  classes  of  property  within  op- 
eration of  bulk-sale  statutes. 

25  L.R.A.(N.8.)    758. 


o«» 


SAI.ESMEN. 

Acceptance  of  purchase  money  notes  by, 
see  Corporations,  10. 


SALOON. 

Sale  of  liquor  in,  see  Intoxicating  Liquors. 

Editorial  note. 

Liability  at  common  law  of  saloon  keep- 
er for  personal  injury  to  patron. 

4  L.R.A.(N.S.)    649. 


SAMPLE. 

Parol  evidence  as  to  sale  by,  see  Evidencei 
396. 


SANITY. 

See  Incompetent  Persona. 


»»  » 


SATISFACTION. 


Of  judgment,  see  Judgment,  V. 
Of  mortgage,  see  Mortgage,  VI. 
Right  of  purchaser  on  sale  of  machine  to 

work  m  a  satisfactory  manner,  see  Sale, 

68,  59. 
See  also  Accord  and  Satisfaction. 


SCAFFOU). 


Negligence  of  master  as  to,  see  Master  and 
Servant,  7. 
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SOHEDUIiE. 

Of  exempt  property,  aee  Levy  and  Seizure, 
13,  14. 


#»» 


SOHOOI.  DISTRICTS. 

See  Schools. 

#«» 
SCHOOL  FUITDS. 
See  Schools,  IV.  c. 

♦  »» 

SCHOOL  HOUSES. 
See  Schools,  IV.  a. 


SCHOOL  LAin>S. 

See  Public  Lands,  II.  c. 


SCHOOLS. 


I.   LlABILlTT  FOB  TUITION  TEE8  OF  NON- 
RESIDENT PXJPIIiS. 

II.  Officers. 

a.  In  Oeneral;  Election  of. 

b.  Compensation. 

III.  Cbeation  and  Change  of  Districts. 

a.  In  General. 

b.  Anneming  Adjacent  Territory. 
TV.  Property,  Powers,  and  Liabiuties 

or  Districts. 

a.  Schoolhouses. 

b.  Liabilities  on  Warrants. 

c.  School  Funds. 

d.  Limit  of  Indebtedness. 
V.  Editorial  Notes. 

School  bonds,  see  Bonds,  II. 
Grant  of  land  for,  see  Public  l4inds,  II.  c. 
Title  of  statute  as  to,  see  Statutes,  3.3. 
Apportionment  of  taxes  between  school  dis- 
trict and  county,  see  Taxes,  230. 


I.  Liability   for  Tuition    Fees   of   Non- 
resident   Pupils. 

1.  Under  S.  D.  Sess.  Laws,  1903,  chap. 
132.  providing  that  the  board  of  education 
may  recover  tuition  fees  charged  nonresi- 
dent pupils  from  the  board  of  education  of 
the  pupil's  home  district  where  the  latter 
does  not  maintain  a  course  of  higher  study, 
maintained  by  former,  to  which  the  pupil 
is  entitled,  it  is  no  defense  that  there  is  no 
contractual  relation  between  the  two  dis- 
tritts  sufBcient  to  support  a  cause  of  ac- 
tion, as  it  is  not  necessary  that  there  should 
be  any  contractual  relation,  the  relation  be- 


ing quasi-contractual,  as  an  obligation  im- 
posed by  law  without  regard  to  the  intent 
or  assent  of  the  party  bound  thereb». 
Board  of  Education  t.  School  Diet  No.  19, 
23  S.  D.  429,  122  N.  W.  411. 

2.  Where  a  minor,  residing  with  bis  par- 
ents in  one  school  district  which  does  not 
maintain  higher  courses  of  study,  has  suc- 
cessfully completed  the  course  of  study 
therein  as  established  by  the  state  course 
of  study,  attends  the  nearest  neighboring 
school  in  which  the  higher  course  of  study 
is  maintained,  the  board  of  education  of 
the  latter  school  may,  under  S.  D.  Seas. 
Laws  1903,  chap.  132.  providing  for  th«  re- 
covery of  its  usual  tuition  fees  charged  non- 
resident students  from  the  board  of  educa- 
tion of  the  student's  home  district,  recover 
such  tuition  fees  from  the  board  of  education 
where  the  student  resides,  and  the  fact  that 
his  home  district  had  never  by  vote  author- 
ized instruction  to  be  given  in  the  higher 
grades  would  be  a  sufficient  reason  why  the 
student  would  be  excused  from  attending 
school  in  his  home  district  and  would  fur- 
nish him  grounds  for  attending  some  neigh- 
boring school  where  the  liigher  grades  were 
maintained.  Board  of  Education  v.  School 
DUt.  No.  19,  23  S.  D.  429,  122  N.  W.  411. 


II.  Officers. 

a.  In  Oeneral;  Election  of. 

Duty  of  school  board  in  regard  to  selection 
of  school  house  site,  see  infra,  16,  17. 

Mandamus  to  officers,  see  Mandamus,  22,  23. 

Holding  over  by,  see  Officers.  6,  7. 

Removal  from  office,  see  Officers,  11,  12,  13. 

Effect  of  ineligibility  of  county  superintend- 
ent  on   right  to  act,   see   Officers,  24. 

Right  of  women  to  vote  for,  see  Voters  and 
Elections,  5,  9. 

Placing  names  of  candidate  for  superintend- 
ent on  ballots,  see  Voters  and  Elec- 
tions, 25. 

See  also  infra,  8,  14. 

3.  llie  word  "elected"  as  used  in  N  T). 
Rev.  Codes,  1905,  §  764,  providing  that 
there  shall  be  "elected"  in  each  county  a 
superintendent  of  schools,  signifies  an  elec- 
tion of  a  qualified  successor  to  the  incum- 
bent. Jenness  v.  Clark,  —  X.  D.  — ,  129 
N.  W.  357. 

4.  N.  D.  Rev.  Codes  1905,  §  764.  which 
prescribes  that  at  each  general  election  there 
shall  be  elected  in  each  county  a  superin- 
tendent of  schools  whose  term  shall  be  two 
years  "and  until  his  successor  is  elected 
and  qualified,"  is  a  constitutional  and  vgliil 
enactment.  .lenness  v.  Clark,  —  X.  D.  — . 
129  N.  W.  357. 

b.  Compensation. 

5.  A  county  treasurer  is  not  entitled,  un- 
der the  South  Dakota  statute,  to  retain  4 
per  cent  commission  for  the  collection  of 
school  taxes.  Board  of  Education  v.  Tur- 
ner County,  —  S.  D.  — .    127  N.  VV.  532. 
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0.  Schools  in  special  districts  are  not 
under  the  official  supervision  of  county  su- 
perintendents, and  are  not  to  be  talien  into 
account  in  computing  their  salary,  under 
N.  D.  Rev.  Codes  1899,  §  652.  Diclcey  Coun- 
ty V.  Hicks,  14  N.  D.  73,  103  N.  W.  423. 

7.  Under  N.  D.  Rev.  Codes  1899,  §  662, 
which  provides  a  graduated  salary  for  coun- 
ty superintendents  of  schools  corresponding 
to  the  number  of  schools  or  departments  of 
graded  schools  under  their  official  super- 
vision in  the  preceding  year,  schools  in 
special  districts  are  not  under  their  official 
supervision,  and  are  not  to  be  included  in 
computing  their  salary.  Dickey  County  v. 
Denning,  14  N.  D.  77,  103  N.  W.  422. 


in.  Cbeation  and  Chanqb  of  Distbictb. 

a.  In  Oeneral.^ 

What  reviewable  on  appeal  from  decision 
as  to,  see  Appeal  and  Error,  664. 

Delegation  of  powers  of  legislature  over, 
see  Constitutional  Law,  9. 

Mandamus  to  compel  action  as  to,  see  Man- 
damus, 22,  23. 

Inquiry  into  validity  of  statute  as  to,  see 
Statutes,  16. 

8.  S.  D.  Sess.  Laws  1907,  chap.  136, 
§  70,  declaring  that  the  county  commission- 
ers and  county  superintendent  of  schools 
shall  on  the  receipt  of  a  petition  from  the 
majority  of  the  qualified  voters  of  a  town- 
ship having  school  districts  smaller  than 
civil  townships  consolidate  such  districts, 
delegates  and  confers  power  upon  such  offi- 
cials which  would  not  otherwise  exist  but 
for  such  statute,  and  the  exercise  of  sucli 
power  must  be  strictly  construed  and  is 
mandatory  as  to  the  essence  of  the  thing 
required  to  be  done,  which  is  to  declare 
the  civil  township  to  be  a  single  school 
district.  Stephens  v.  Jones,  —  S.  D.  — , 
123  N.  W.  705. 

9.  Laws  enacted  for  the  consolidation  or 
division  of  school  districts  are  valid  as 
resting  solely  on  legislative  discretion  or 
policy,  unless  they  are  contrary  to  some 
constitutional  provision.  School  Dist.  No. 
94  V.  King,  —  N.  D.  — ,  127  N.  W.  516. 

10.  There  are  no  constitutional  limita- 
tions in  South  Dakota  upon  the  inherent 
plenary  power  of  the  Legislature  to  create, 
alter  or  extend  the  boundaries  of  school 
districts  at  pleasure  without  consulting 
any  of  the  inhabitants  thereof.  Stephens  v. 
Jones,  —  S.  D.  — ,  123  N.  W.  705. 

11.  In  the  absence  of  constitutional  limi- 
tation, the  Legislature  in  the  exercise  of  its 
inherent  plenary  power  may  create,  alter, 
or  extend  the  boundariu  of  school  districts 
at  plonsure  without  consulting  any  of  the 
inhabitants  thereof,  although  it  may  make 
taxation  more  burdensome  by  authorizing 
the  formation  of  new  districts  or  by  creating 
new  districts  by  the  consolidation  of  two 
or  more  old  districts.     Stenhens  v.  Jones, 

—  8.  D.  — ,  123  N.  W.  705. 


12.  The  committee  provided  for  by  !>. 
D.  Rev.  Pol.  Code,  §  2327,  which  declares 
that  after  boundary  lines  of  a  school  dis- 
trict are  established  they  may  be  changed, 
has  jurisdiction  and  authority  to  detach  ter- 
ritory from  an  independent  school  district 
lying  wholly  within  the  boundaries  of  one 
county,  and  attach  such  territory  to  another 
school  district  whose  territory  lies  wholly 
within  the  boundaries  of  another  and  ad- 
joining county,  under  §  2410,  as  amended 
by  S.  T).  Laws  1903,  chap.  133,  which  pro- 
vides that  territory  outside  of  the  limits 
of  any  organized  independent  school  dis- 
trict, but  adjacent  thereto,  may  be  attached 
thereto,  and  terriory  within  the  limits  of 
any  independent  district  organized  for  school 
purposes  and  adjacent  to  any  school  dis- 
trict may  be  attached  to  said  school  dis- 
trict. Independent  School  Dist.  No.  2  v. 
District  No.  37,  20  S.  D.  349,  106  N.  W.  302. 

13.  S.  D.  Laws,  1907,  chap.  135,  §  09, 
providing  that  "in  any  county,  school  dis- 
tricts may  be  divided  as  follows,"  applies 
to  any  and  all  kinds  of  school  districts, 
the  only  requirement  being  that  the  school 
district  must  be  in  some  county  already 
existing.  State  ex  rel.  Koontz  t.  Brown, 
—  8.  D.  — ,  126  N.  W.  294. 

b.  Annexing   Adjacent    Territory. 

Estoppel  as  to,  see  Estoppel,  37. 
Presumption  of  performance  of  all  acts  re- 
quired in,  see  Evidence,  163. 

14.  Where  a  school  board  made  an  order, 
under  authority  of  statute,  for  the  annexa- 
tion of  certain  territory  to  the  district, 
upon  the  petition  of  residents  of  such  ad- 
jacent territory  it  must  be  held  conclusive 
that  the  board  found  that  the  petition  was 
signed  by  a  majority  of  the  legal  voters 
of  such  territory  as  required  by  statute. 
Greenfield  School  Dist.  v.  Hannaford  Special 
School  Dist  —  N.  D.  — ,  127  N.  W.  499. 


IV.  Pbopebtt,    Powebs,    and    Lxabilities 
OF  Distbictb. 

a.  8ohoolhou»e». 

16.  Under  N.  D.  Rev.  Codes  1899,  §  701, 
the  voters  are  required  only  to  select  a 
school  house  site  by  a  general  designation, 
and  not  by  definite  description.  Petersburg 
School  Dist.  v.  Peterson,  14  N.  D.  344,  103 
N.  W.  756. 

16.  Under  N.  D.  Rev.  Codes  1899,  §  701, 
the  board  is  required  to  locate  the  site  for 
a  school  house  upon  the  land  selected  by 
general  designation  of  the  voters  by  fixing 
its  boundaries,  and  is  vested  with  discre- 
tion as  to  the  precise  limits  of  the  site 
selected  by  the  voters,  as  well  as  to  the 
amount  of  land  taken,  within  the  statutory 
limit.  Petersburg  School  Dist.  v.  Peterson, 
14  N.  D.  344,  103  N.  W.  766. 

17.  Under  N.  D.  Rev.  Codes  1899,  §  701, 
providing  that  the  board  may  call  a  meet- 
ing of  the  voters   in   a  school   district  to 
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select  a  site  for  a  new  school  house,  a  selec- 
tion of  a  site  by  such  voters,  describing 
the  site,  "For  locating  a  new  school  house 
on  the  hill  at  the  south  end  of  S.  street 
in  P's.  field,"  is  sufficiently  definite  on  which 
to  base  a  definite  location  of  the  site  by 
the  board.  Petersburg  School  Dist.  v.  Peter- 
son, 14  N.  D.  344,  103  N.  W.  756.  ^ 

b.  Liabilities  on  Warrants. 

Presumption  as  to  validity  of  order  of 
school  district,  see  Evidence,  191. 

Guaranty  of  payment  of  warrant,  see  Guar- 
anty, 6. 

Sufficiency  of  allegation  in  action  on  order, 
see  Pleading,  170. 

18.  A  school  warrant  is  void  if  issued 
in  violation  of  S.  D.  Rev.  Pol.  Code,  §  2366, 
which  prohibits  the  making  of  contracts 
binding  on  the  school  district  except  by  the 
school  board  or  board  of  education,  acting 
as  such,  at  a  regular  meeting  or  regularly 
called  special  meeting,  excepting  contracts 
made  for  the  employment  of  teachers. 
Rochford  v.  Scht>ol  Dist  No.  6,  19  S.  D. 
435,  103  N.  W.  763. 

c.  School  Pundt. 

19.  N.  D.  Const.  §  162  restricts  the  board 
of  university  and  school  lands  to  four  class- 
es of  securities  as  investments  for  the  per- 
manent school  fund,  one  of  which  is  "bonds 
of  the  stete  of  North  Dakota."  The  state 
obligations  designated  by  this  section  as 
"bonds  of  the  state  of  North  Dakota"  in- 
clude only  such  state  bonds  as  are  valid 
and  constitutional  within  the  constitution- 
al debt  limit,  and  so  certified  by  the  state 
auditor  and  the  secretary  of  state,  and  the 
payment  of  which  is  secured  by  a  provi- 
sion for  an  irrepealable  tax  levy  in  the  act 
authorizing  their  issuance.  State  ex  rel. 
Board  of  University  &  School  Lands  v.  Mc- 
Millan, 12  N.  D.  280,  96  N.  W.  310. 

d.  Limit  of  Indehtedness. 

Limitation  of  state  debt  for  normal  schools, 
see  State,  3,  4. 

20.  Where  the  voters  of  a  school  district 
by  vote  on  the  question  of  issuing  bonds  for 
a  school  site  and  school  building  authorize 
an  issue  of  $7,000,  they  do  not  thereby 
impliedly  forbid  the  board  from  expending 
more  for  such  purpose.  McCavick  v.  In- 
dependent School  Dist.  —  S.  D.  — ,  127 
N.  W.  476. 

21.  Taxes  assessed  and  in  process  of  col- 
lection are  constructively  in  the  treasury, 
and  may  be  deducted  in  determining  wheth- 
or  the  indebtedness  incurred  by  a  school  dis- 
trict exceeds  the  limit  provided  for  by  S. 
T).  Const,  art.  13,  §  4.  McCavick  v.  Inde- 
pendent School  Dist.  —  8.  D.  — ,  127  N.  W. 
476. 


v.  EorrosiAL  Notes. 

What  constitutes  sectarian  institution  or 
school.  8  Am.  St.  Rep.  411. 

Religious  and  sectarian  teaching  in  pub- 
lic schools.  105  Am.  St.  Rep.  152. 

Power  to  regulate  or  nrohibit  private 
schools.  29  L.aA.(N.S.)  53. 

Religious  exercises  or  instruction  in  pub- 
lic schools.  16  L.R.A.(N.S.)  860. 

Power  to  require  attendance  at  particular 
school  as  affected  by  location  or  accessibil- 
ity. 22  L.R.A.(N.S.)   584. 

Validity  of  rule  forbidding  religious  garb 
in  school.  7  L.R.A.(N.&)  403. 

Right  of  educational,  charitable,  or  re- 
ligious institution  to  exclude  on  account  of 
race  or  color.  24  L.R.A.(N.S.)  447. 

Use  of  school  property  for  other  than 
school  purposes.  31  L.R.A.(N.S.)  588. 

Use  of  common  school  funds  for  normal  or 
teachers'   training   school. 

20  L.R.A.(N.S.)   1033. 

Maintenance  of  school  as  necessity  justi- 
fying district  in  exceeding  debt  limit. 

27   L.R.A.(X.S.)    891. 

Effect  of  changing  school  district  boundar- 
ies upon  rights  in  real  property. 

26  L.R.A.(N.S.)  486. 
Control  of  pupils. 

Power  of  school  authorities  over  pupils 
outside  school  grounds. 

3   L.R.A.(N.S.)    496. 

Right  of  school  authorities  to  control 
pupi&  going  to  and  from  school. 

62  L.R,A.(N.&)    160. 

Causes  for  which  children  may  be  ex- 
cluded from  public  schools. 

65  Am.  St  Rep.  330. 

Validity  of  statute  giving  nonresident 
right  to  attend  school  without  charge. 

24   L.R.A.(N.S.)    1104. 

Forbidding  student's  affiliation  with  se- 
cret society.  7  L.R.A.(N.S.)  352. 
Teaehers. 

Authority,  duties  and  powers  of  school 
teachers.  76  Am.  Dee.  164. 

Powers  and  liabilities  of  school  teachers 
in  relation  to  pupils. 

102  Am.  St.  Rep.  537. 

Liability  of  school  teacher  for  injury  to 
pupil.  65  L.RA..  89a 

Interference  by  courts  with  revocation  of 
teacher's  license.  16  L.R.A.(N.S.)  1148. 
Text  books. 

Who  may  complain  of  noncompliance  with 
statute  in  adoptmg  or  changing  school  text 
books.  19  L.R.A.(N£.)  1003. 


4«» 


SCIRE  FACIAS. 

On  forfeited  bail  bond,  see  Bail  and  Recog- 
nizance, 8,  10-13. 

On  forfeited  recognizance,  see  Courts,  78; 
Evidence,  1069;  Trial,  22. 


Editorial  note. 

Scire  facias. 


122  Am.  Si  B^  70. 
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SEAL— SECRET  REBATE. 

SECOND  OFFEirSE. 


887 


Of  assessor,  presumption  as  to,  see  Evi- 
dence, 154. 

What  is  a  sealed  instrument,  see  Limitation 
of  Actions,  72,  72a. 

Effect  of  seal  on  mortgage,  see  Mortgage, 
25. 

Effect  of,  on  nature  of  instrument,  see  Spec- 
ialty. 

Construction  of  statute  abolishing  distinc- 
tion between  sealed  and  unsealed  in- 
struments, see  Statutes,  58. 

On  tax  sale  certificate,  necessity  for,  see 
Taxes,  146. 

Effect  of  omission  of,  from  tax  deed,  see 
Taxes,   177-179. 


SEARCH  AND  SEIZTJBE. 

Inspection  of  corporate  books  as  infringe- 
ment of  constitutional  guaranty 
against,  see  Corporations,  31. 

For  writing  as  prerequisite  to  secondary 
evidence  as  to  contents  of,  see  Evidence, 
269-273. 

For  intoxicating  liquors,  see  Intoxicating 
Liquors,  11.  h. 

See  also  Abstracts. 

Editorial  notes. 

Search  of  premises  of  private  persons. 

101  Am.  St.  Rep.  328. 

Bifrht  of  officer,  in  executini;  criminal 
process,  to  take  possession  of  evidentiary 
articles.  18  L.R.A.(N.S.)  253. 


»  «  » 


SEARCH  WARRANT. 

Prejudicial  error  in  admission  of,  in  evi- 
dence, see  Appeal  and  Error,  960. 

Admissibility  in  evidence  of  articles  ob- 
tained on  unlawful  search  warrant,  see 
Evidence,  384. 

For  intoxicating  liquors,  see  Intoxicating 
Liquors,  57,  58. 

Wilful  resistance  of,  see  Obstructing  Jus- 
tice. 

Editorial  note*. 

Search  warant  without  affidavit  or  com- 
plaint. 28L.R.A.(N.S.)  648. 

Damaging  premises  in  executing  search 
warrant.  22  L.KA.(N.S.)  819. 


»»  » 


SECOND  APPEAI.. 

Law  on,  see  Appeal  and  Error,  1176-1179. 
Right  to  take,  see  Appeal  and  Error,  1180- 
1182. 


SECONDARY  EVIDENCE. 

See  Evidence,  III. 


Sufficiency  of  allegation  as  to  former  con- 
viction, see  Indictment,  etc.,  II.  e,  3. 


*» » 


SECRECT. 

Of  ballot,  see  Voters  and  Elections,  11.  b. 
♦«-• 

SECRETARY  OF  AORIC1TI.TirRE. 

Del^ation  of  power  to,  see  Constitutional 
Law,  25. 


SECRETARY  OF  STATE. 

Injunction  from  supreme  court  against  cer- 
tification by,  of  names  of  candidates 
for  United  States  Senate,  see  Courts, 
28. 

Injunction  against,  see  Injunction,  69. 

As  necessary  party  to  mandamus  proceed- 
ing, see  Mandamus,  45. 

Certification  of  nomination  by,  see  Voters 
and  Elections,  72. 


SECRETARY  OF  THE  INTERIOR. 

Delegation  of  power  to,  see  Constitutional 
Law,   25. 

Necessity  of  approval  of,  to  validity  of 
conveyance  by  adult  heir  of  Indian 
allottee,  see  Indians,  4. 

Imposition  of  condition  by,  in  granting  rail- 
road right  of  way  across  forest  reser- 
vation, see  Public  Lands,  5. 

Conclusiveness  of  decision  of,  in  respect  to 
homestead  entry,  see  Public  Lands,  26. 


SECRETARY  OF  WAR. 

Judicial  notice  as  to  the  necessity  of  re- 
quiring approval  of,  to  construction  of 
bridge  over  navigable  river,  see  Evi- 
dence, 12,  13. 


^»» 


SECRET  BALLOT. 

See  Voters  and  Elections,  11.  b. 

#«» 

SECRET  REBATE. 

Authority  of  traveling  salesman  to  grant, 
see  Principal  and  Agent,  22. 
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SECTION— SEPARATE  TRIAL. 


SECTION. 

Mode  of  establishing  corner  of,  see  bound- 
aries. 


SECTION  COBNEB. 

Mode  of  establishing,  see  Boundaries. 


♦  «» 


SECTION  UNE. 

As  highway,  see  Highways,  II.  b. 

♦  <» 

SECURITY. 

For  costs,  see  Appeal  and  Error,  539;  Costs 

and  Fees,  14. 
On  appeal,  see  Appeal  and  Error,  m.  g; 

A., 

On    appeal    from    justice's    judgment,    see 

Justice  of  the  Peace,  VI.  b. 
See  also  Bonds. 


»«» 


SEDUCTION. 

Editorial  notes. 

Who  may '  sue  for  seduction. 

4  Am.  I>sc.  403;  44  Am.  Dec.  165. 

What  constitutes  seduction.  44  Am.  Dec. 
162;  76  Am.  St.  Rep.  659. 

Seduction  as  a  crime.    87  Am.  Dec.  405. 

Crime  of  seduction.      8  Am.  St.  Rep.  870. 

Forcible  intercourse  as  basis  for  seduction 
action.  18  L.R.A.(N.S.)   587. 

Offer  of  marriage  as  defense  to  prosecu- 
tion for  seduction.         29  L.R.A.(N.S.)  421. 

Whether  one  charged  with  sexual  offense 
against  female  of  previous  chaste  character 
may  impeach  such  character  by  reason  of 
his   own   prior   intercourse. 

30  L.R.A.(N.S.)   173. 

Seduction  of  divorcee  or  widow. 

21  L.R.A.(N.S.)   265. 


»»» 


SEED  GRAIN. 

Lien  for,  see  Liens,  III. 

•-•-♦ 


SEIZURE. 


Of    intoxicating    liquors,    see    Intoxicating 

Liquors,  III.  h. 
See  also  Levy  and  Seizure. 

♦  »» 


SELECTION. 

Of  school  house  site,  see  Schools,  15-17. 


SEI.F-CRI1IINATION. 

Privilege  of  witness  against,  see  Witnesses, 

IV.  f. 
See   also   Criminal   Law   35;    Crimination 

of  Self. 


SELF-DEFENSE. 


Commission  of  homicide  in,  see  Homicide, 
4,  6. 


SENATE. 

Term  of  senators,  see  Legislature,  1. 

Of  United  Stotes,  see  United  States  Senate. 


SENATOR. 


Power  of  court  to  compel  putting  name  of 
candidate  on  primary  election  ballot, 
see  Courts,  14. 

Of  United  States,  see  United  States  S«ia> 
tor. 


<■» 


SENTENCE. 

For  crime,  see  Criminal  Law,  IT. 

♦  »» 

SEPABABILITT. 

Of   contract,   see   Contracts,    II.   b. 

Of  controversies,  see  Removal  of  Causes, 


SEPARABLE  CONTROVERSIES. 

In  proceedings  for  removal  of  cause,  see  Re- 
moval of  Causes,  6. 


SEPARATE  OFFENSES. 

Theft  of  horses  from  different  persons  on 
same  night,  see  Criminal  Law,  62. 


^«» 


SEPARATE  SUPPORT. 

Of  wife,  see  Husband  and  Wife,  IIL 

*»» 

SEPARATE  TRIAL. 

On  appeal  from  denial  of  letters  of  sdmls- 
istration,  see  Trial,  41. 
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SEPARATION. 

Bee  Husband  and  Wife,  IIL 
♦»» 


SEPARATION  AOREEIIENT. 

See  Husband  and  Wife,  III.  f. 

♦«» 

SEQUESTRATION. 

Parties    to    sequestration    proceedings,    see 

Action  or  Suit,  76. 
Of  insolvent  corporation,  see  Corporations, 

46. 


*»» 


SERVANTS. 

See  Master  and  Servant. 


SERVICE. 


Of  notice  of  appeal,  see  Appeal  and  Error, 

67,  68;   III.  e,  3. 
Of   appeal    bond,    see   Appeal    and    Error, 

III.  g.  4. 
Of  papers  in  attacbment  suit,  see  Attach- 
ment, III.  b. 
Of    notice    of   trial    in    justice's   court   on 

attorney,  see  Justice  of  the  Peace,  21. 
Of   undertaking   on   appeal    from    justice's 

judgment,  see  Justice  of  the  Peace,  VI. 

e,  4. 
Of   notice   of   intention   to   move   for   nevp 

trial,  see  New  Trial,  94,  95. 
Of  pleading,  see  Pleading,  II.  1. 
Of  citation  for  taxes,  effect  of  mistake  in 

return  of,  see  Taxes,  14,  85. 
Of   notice    to   redeem    from    tax    sale,   see 

Taxes,  IV.  n,  3. 
Of  process,  see  Writ  and  Process,  I. 

1.  The  unqualified  use  of  the  words  "per- 
sonal service"  in  a  statute  means  service 
by  delivering  to  the  person  and  not  to  a 
proxy.  McKenzie  v.  Boynton,  —  N.  D. 
— ,  125  N.  W.  1059. 

2.  Notice  cannot  be  served  under  N.  D. 
Rev.  Codes  1905,  section  6838,  subd.  7,  upon 
one  without  family  and  resident  at  a  pub- 
lic hotel  by  leaving  notice  with  an  em- 
plovee  of  the  hotel.  McKenzie  v.  Boynton, 
— 'X.  D.  — .   125  N.  W.   1059. 

3.  A  person  resident  at  a  public  hotel  is 
not  a  resident  in  the  family  of  another 
within  the  meaning  of  N.  D.  Rev.  Codes 
1905,  section  6838,  subd.  7,  regarding  sub- 
stituted service.  McKenzie  v.  Boynton,  — 
N'.  D.  — ,  125  N.  W.  1059. 

By  m»tl. 

Service  of  pleading,  see  Pleading,  04. 
Of   notice   to   redeem    from    tax    sale,    see 
Taxes,   115-118. 

4.  Service  of  notice  by  registered  mail 


will  not  be  equivalent  to  personal  service 
within  the  terms  of  N.  D.  Rev.  Codes  1905, 
§  6838,  where '  the  letter  is  received  and 
receipted  for  by  an  employee  of  the  hotel  at 
which  the  addressee  is  a  guest.  McKen- 
zie V.  Boynton,  —  N.  D.  — ,  125  N.  W. 
1059. 

5,  Service  by  mail  when  authorized  is 
completed  from  the  time  the  paper. to  be 
served  is  deposited  in  the  postoffice  at  the 
residence  of  the  attorney  making  the  serv- 
ice, properly  inclosed,  sealed  and  addressed 
to  the  attorney  on  which  it  is  served,  with 
full  legal  postage  paid  thereon,  whether 
actually  received  or  not,  under  S.  D.  Rev. 
Code  Civ.  Proc.  §  554,  providing  that  serv- 
ice by  mail  may  be  made  where  the  per- 
son making  the  service  and  the  person 
on  whom  it  is  to  be  made  reside  at  differ- 
ent places  between  which  there  is  a  regu- 
lar communication  by  mail.  Griffin  v. 
Walworth  County,  20  S.  D.  142,  104  N.  W. 
1117. 


SERVICES. 


Opinion  evidence  as  to  value  of,  see  Evi- 
dence,  474. 

Evidence  as  to  value  of  generally,  see  Evi- 
dence, X.  f,  2. 


SET-OFF  AND  COVNTERCI.AIM. 

I.  In  Genebax. 
II.  Mutuality. 

III.  Breach  or  Wabbanty. 

IV.  ToBT  against  Contract  Genebaixt. 
V.  Conversion. 

VI.  Usurious  Interest. 
VII.  Actions  Relating  to  Real  Pbop- 

EBTT. 

VIII.  Judgments. 
IX.  Editorial  Notes. 

Effect  of  interposition  on  plaintifTs  right 
to  discontinue  action,  see  Action  or 
Suit,  141,  142. 

Trial  de  novo  on  appeal,  see  Appeal  and 
Error,  469. 

Right  of  defendant  asserting,  in  action  to 
quiet  title,  to  sue  in  name  of  grantor, 
see  Cloud  on  Title,  22. 

Foreclosure  in  action  to  quiet  title,  of  mort- 
gage lien  set  up  as  counterclaim,  see 
Cloud  on  Title.  27. 

Provisions  for  restraining  foreclosure  by 
sale  in  case  of  valid  counterclaim  as 
denial  of  due  process,  see  Constitution- 
al Law,  51. 

Waiver  of  right  to  set  up,  see  Estoppel, 
20. 

Affirmative  judgment  on,  see  Judgment,  27- 
29. 

Effect  of  foreclosure  of  mortgage  securing 
non-negotiable  note  on  right  to  set-off, 
see  Mortgage,  76. 
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SET-OFF  AND  COUNTERCLAIM,  I.— IV. 


Right  to  set  up,  by  amendment  of  answer, 
see  Pleading,  109. 

Pleading  counterclaims,   see  Pleading,  V. 

Right  to  trial  by  jury,  see  Trial,  8. 

Disposal  of  issues  where  equitable  counter- 
claim is  set  up,  see  Trial,  50. 

By  vendor  for  use  of  premises  against 
purchase  money  paid,  see  Vendor  and 
Purchaser,  39. 


1.  In  General. 

1.  A  statute  providing  for  counterclaims 
should  receive  a  liberal  construction  to 
avoid  multiplicity  of  suits  and  to  enable 
litigants  to  determine  their  differences  in 
one  action.  Northwestern  Port  Huron  Co. 
V.  Iverson,  22  S.  D.  314,  133  Am.  St.  Rep. 
920,  117   N.  W.  372. 

2.  In  an  action  on  a  promissory  note 
the  court  properly  struck  from  the  an- 
swer admitting  the  execution,  delivery,  and 
amount  due  on  the  note,  a  counterclaim 
which  sought  to  recover  a  specific  sum  as 
probable  or  estimated  expenses  under  a 
contract  whereby  plaintiff  was  to  reimburse 
defendant  for  expenses  incurred  in  the  sale 
of  property.  J.  L.  Owens  Co.  v.  Doughty, 
17  N.  D.  368,  116  N.  W.   340. 

3.  A  statute  permitting  a  defendant  to 
plead  as  a  counterclaim  "a  cause  of  action 
arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim"  does  not  au- 
thorize one  slander  to  be  set  up  as  a  coun- 
terclaim against  .another,  although  both 
were  uttered  at  the  same  time  and  place  as 
a  part  of  the  same  conversation.  Each 
slander  constitutes  a  separate  "transac- 
tion." Wrege  v.  Jones,  13  N.  D.  267,  112 
Am.  St.  Rep.  679.  100  N.  W.  705,  3  A.  A 
E.   Ann.   Cas.   482. 

4.  When  a  cause  of  action  arises  out  of 
the  transaction  or  is  connected  with  the 
subject  of  the  action  set  out  in  the  com- 
plaint, it  may  be  pleaded  as  a  counter- 
claim without  regard  to  its  character  as 
ex  contractu  or  ex  delicto.  It  is  only 
when  the  cause  of  action  sought  to  be 
counterclaimed  arises  upon  an  independent 
contract  that  it  is  material  that  it  should 
be  one  on  contract  and  existing  at  the 
time  of  the  commencement  of  the  action. 
Northwestern  Port  Huron  Co.  v.  Iverson, 
22  S.  D.  314,  133  Am.  St.  Rep.  920,  117 
N.   W.  372. 

6.  One  who  has  paid  interest  on  a  note 
and  mortgage  under  the  mistaken  assump- 
tion that  he  has  the  legal  title  to  the  mort- 
gaged property,  is  entitled  to  recover  back 
the  same  as  a  counterclaim  in  an  action 
on  the  note.  Iowa  Loan  &,  T.  Co.  v.  Schnose, 
19  S.  D.  248,  103  N.  W.  22,  9  A.  &  E.  Ann. 
Cas.  255. 

6.  Where  the  complaint  in  an  action  on 
a  water  right  alleged  that  the  plaintiff 
was  the  owner  of  certain  irrigation  ditches 
and  canals  known  as  the  R.  ditch,  and  that 
the  defendant  had  taken  water  therefrom 
without  permission  of  the  plaintiff  and  the 


defendant  answered  alleging  a  grant  from 
a_  former  owner  of  the  water  right  of  th« 
right  to  take  water  from  said  ditch  and 
that  the  plaintiff  purchased  with  notice  of 
the  defendant's  rights,  and  prayed  that 
the  plaintiff  be  restrained  from  further 
interfering  with  the  defendant's  rights,  and 
from  diverting  the  water  of  the  stream, 
such  answer  pleaded  a  counter-claim  which 
arose  out  of  the  plaintiff's  claim  of  owner- 
ship in  the  river  and  the  ditch  as  against 
the  claim  of  the  defendant  thereto,  and 
arose  out  of  the  transaction  set  forth  is 
the  complaint  and  connected  with  the  sub- 
ject of  the  action,  and  was  a  proper  coun- 
terclaim. Re'dwater  Land  &  Canal  Co.  t. 
Jones,  —  S.  D.  — ,  130  N.  W.  85. 


II.   MUTDAUTT. 

See  also  infra,  10. 

7.  In  an  action  by  the  parent  for  the 
earnings  of  a  minor  son,  if  the  defendant 
could  not  have  maintained  an  action  against 
the  parent  for  the  same  act,  then  such  act 
of  the  minor  cannot  be  pleaded  as  a  coun- 
terclaim in  the  action  to  defeat  the  parenf  a 
right  to  recover.  Fanton  v.  Byrum,  —  S. 
D.  — ,  — L.R.A.(N.S.)  — ,  128  N.  W.  325. 


III.  Bbeach  of  Wabbantt. 

8.  In  an  action  on  a  promissory  note 
given  in  payment  for  a  harvesting  machine, 
the  right  of  the  defendant  to  counterclaim 
for  damages  for  breach  of  warranty  is  de- 
pendent on  whether  the  right  existed  to  re- 
scind the  contract  and  return  the  machine. 
Acme  Harvesting  Mach.  Co.  v.  Barkley,  22 
S.  D.  458,  118  N.  W.  690. 

9.  In  claim  and  delivery  by  a  mortgagee 
or  his  assignee  to  recover  possession  of  the 
mortgaged  property .  which  was  sold  to  de- 
fendant, and  the  mortgage  given  to  secure 
the  purchase  price  thereof,  defendant  may 
counterclaim  or  set  off  damages  arising 
from  a  breach  of  the  warranty  of  the  goods 
sold,  but  the  matter  constituting  such  de- 
fense, set-off,  or  .counterclaim  must  be  spe- 
cially pleaded  in  the  answer,  and  cannot  be 
proved  under  a  general  denial.  Yallancey 
V.  Hunt,  —  N.  D.  — ,  —  L.R.A.(N.S.)  — ^ 
129  N.  W.  455. 


IV.   TOBT  AGAINST  CONTBACT  GENIRAU.T. 

10.  The  act  of  a  minor  in  setting  a  prairie 
Are  on  lands  not  belonging  to  his  employ- 
er, but  which  fire  spread  over  and  upon 
the  employer's  land  and  caused  damage,  it 
not  being  done  under  the  direction  of.  or 
with  the  knowledge  of,  the  parent,  nor  neg- 
ligently done  in  the  course  of  the  work  the 
minor  was  performing  for  his  employer,  w*» 
a  wilful  tort  of  the  minor  whicn  the  em- 
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ployer  could  not  allege  and  prove  to  de- 
feat a  recovery  by  the  parent  for  the  serv- 
ices of  the  minor  in  such  employment, 
Fanton  v.  Bynun,  —  S.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  128  N.  W.  325. 


V.  CONVBBSIOlf. 

See  alao  infra,  20. 

11.  The  right  to  plead  the  existence  of 
iiene  on  mortgaged  chattels  when  a  con- 
version took  place  is  not  based  upon  the 
statute  defining  what  matters  may  be 
pleaded  as  counterclaims.  Force  v.  Peter- 
son Mach.  Co.  17  N.  D.  220,  116  N.  W.  84. 

12.  In  an  action  on  notes  secured  by  a 
chattel  mortgage  on  machinery,  the  defend- 
ant may  counterclaim  for  the  wrongful 
conversion  of  the  machinery  by  the  plain- 
tiff in  attempting  to  foreclose  the  mortgage 
without  complying  with  the  statute.  North- 
western Port  Huron  Co.  v.  Iverson,  22  8.  D. 
314,  133  Am.  St.  Rep.  920,  117  N.  W.  372. 

13.  Under  N.  D.  Rev.  Codes  1899,  subd.  1, 
§  5274,  which  authorizes  a  defendant  to 
oounterclaim  upon  "a  cause  of  action  aris- 
ing out  of  the  .  .  .  transaction  set 
forth  in  the  complaint  as  the  foundation 
of  the  plaintifiTs  claim  or  connected  with 
the  subject  of  the  action,"  a  mortgagor  of 
chattels  may  counterclaim  for  their  conver- 
sion by  the  mortgagee  when  sued  upon  the 
note  secured  by  the  mortgage.  Hanson  v. 
Skogman,  14  N.  D.  445,  105  N.  W.  90.       . 

14.  At  the  time  of  the  seizure  of  grain 
under  N.  D.  Rev.  Codes  1905,  §  7513,  other 
grain  of  the  same  kind,  which  had  been  in- 
termingled by  defendant  with  that  covered 
by  the  mortgage,  was  also  seized  and  con- 
verted in  like  manner.  In  his  answer  de- 
fendant pleaded  a  counterclaim  for  dam- 
ages, based  upon  such  conversion,  and  was 
allowed  to  recover  in  the  lower  court. 
It  was  hdd  error,  as  the  cause  of  action 
contained  in  this  so-called  counterclaim  had 
not  accrued  at  the  time  the  action  was 
commenced.  Strehlow  v.  McLeod,  17  N.  D. 
457,  117  N.  W.  525,  17  A.  &  E.  Ann.  Cas. 
423. 


VI.  Usurious  Intebest. 

15.  The  interest  paid  to  a  national  bank 
on  a  usurious  contract  may,  in  certain 
cases,  be  counterclaimed  as  against  the 
amount  due  upon  the  instrument,  where 
the  action  is  brought  within  the  time 
limited  by  statute.  First  Nat.  Bank  v. 
McCarthy,  18  S.  D.  218,  100  N-  W.  14. 


nent  improvements.     Danielson  ▼.  Rua,  20 
S.  D.  478,  107  N.  W.  680. 

17.  The  owner  of  a  tax  title  to  land  who 
has  also  acquh-ed  the  interest  of  the  orig- 
inal owner  in  certain  mining  ground  may 
by  cotmterclaim  under  8.  D.  Rev.  Code 
Civ.  Proc.  §  127,  in  an  action  to  quiet  title 
by  a  third  party  have  such  third  party's 
title  to  the  land  annulled  and  an  account- 
ing of  the  respective  interests  in  the  mining 
ground;  where  such  third  party  acquired 
his  claim  through  a  warranty  deed  for  the 
land  and  a  quitclaim  to  the  mining  ground 
both  given  as  a  security  for  a  bail  bond 
signed  by  the  third  party  who  upon  being 
compelled  to  pay  sold  the  mining  ground 
for  a  sum  in  excess  of  his  liability  and  re- 
fused to  turn  over  the  surplus  to  the 
original  owner  or  to  surrender  the  warranty 
deed  as  agreed  in  the  contract  of  security 
but  brought  an  action  to  quiet  title. 
Danielson  v.  Rua,  20  S.  D.  478,  107  N.  W. 
680. 


VII.  Actions  RELAiTNa  to  Real  Pbopebtt. 

16.  A  counterclaim  in  an  action  to  quiet 
title,  is  not,  by  S.  D.  Rev.  Code  Civ.  Proc, 
S    681,    confined    to    the   value   of    perma- 


VIII.  JUDOMENTS. 

Effect  of  attorney's  lien  on  right  to,  ae« 
Attorneys,  49. 

18.  A  judgment  for  costs  recovered  by  a 
debtor  on  appeal  in  a  successful  attempt 
to  resist  the  wrongful  taking  of  his  ex- 
empt property  under  a  judgment  in  favor 
of  the  defendant  is  a  judgment  recovered  in 
protecting  his  exemption,  and  is  itself  ex- 
empt, and  not  subject  to  setoff.  Long  v. 
Collins,  16  S.  D.  625,  102  Am.  St.  Rep.  724. 
94  N.  W.  700. 

[Cited  in  note  in  16  L.R.A.(N.S.)  494, 
on  right  to  set  off  judgment  against 
another  founded  upon  claim  for  ex- 
empt property   or   services.] 

19.  Where  a  purchaser  of  chattels  recov- 
ered judgment  against  the  vendor  for  the 
conversion  of  the  same  and  the  vendor  re- 
covered judgment  on  the  purchase  money 
notes,  the  attorney  for  the  purchaser  hav- 
ing, with  full  knowledge  of  the  vendor's 
equities,  filed  an  attorney's  Hen  in  the  first 
action,  it  is  proper  for  the  court  in  an  ap- 
plication for  set-off  to  order  that  the  ven- 
dor pay  into  court  the  amount  of  the  pur- 
chaser's apparent  interest  in  the  first  judg- 
ment as  diminished  by  the  lien,  to  be  paid 
to  the  attorney  on  his  filing  a  satisfaction 
of  the  judgment  pro  tanto  and  a  release 
of  an  equal  amount  of  his  lien,  and  to  or- 
der the  vendor  to  give  bond  to  the  attor- 
ney to  pay  any  additional  sum  which  may 
be  found  due  in  an  action  at  law  brought 
for  that  purpose,  whereupon  the  remainder 
of  the  judgments  may  be  set  off  against 
each  other  pro  tanto,  such  an  order  being 
within  the  discretion  of  the  court  and  au- 
thorized by  S.  D.  Rev.  Pol.  Code,  §  703. 
Mosteller  v.  Holborn,  21  S,  D.  647,  114  N. 
W.  693, 

20.  Where  plaintiff  purchased  cattle  from 
the  defendant  and  gave  her  note  in  return 
secured   by    a  chattel   mortgage  upon   the 
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cattle,  and  the  cattle  were  sold  by  the  per- 
son with  whom  she  had  left  them,  to  the 
defendant,  who  without  foreclosing  the 
mortgage  sold  them  to  others,  and  the 
plaintiff  recovered  a  judgment  against  him 
for  wrongful  conTersion  of  the  cattle,  and 
he  recovered  a  judgment  against  her  for 
the  purchase  price  of  the  same,  since  S. 
D.  Rev.  Code  Civ.  Proc.  §  362,  as  amended 
by  8.  D.  Sess.  Laws  1903,  chap.  139,  p. 
168,  provides  that  no  exemptions  shall  be 
allowed  any  person  against  an  attachment 
or  execution  issued  for  the  purchase  price 
of  the  property  claimed  to  be  exempt  and 
on  which  the  execution  or  attachment  is 
levied,  a  court  of  equity  will  set  off  the 
judgment  of  the  defendant  e^ainst  that  of 
the  plaintiff,  as  the  judgment  being  for  the 
purchase  price  could  have  been  enforced 
against  the  property  itself,  it  could  be  en- 
forced against  the  judgment  for  its  wrong- 
ful conversion.  Mosteller  v.  Holbom,  21 
S.  D.  547,  114  N.  W.  693. 


Indebtedness  of  heir  to  estate  as  eoonter- 
claim  or  set-off  against  distributive  share  is 
proceeds  of  realty.  4  L.R.A.(N.S.)  189. 

Right  of  surety  or  principal  to  interpose 
independent  cause  of  action  in  favor  of  Ut- 
ter as  defense  or  counterclaim. 

18  L.R.A.(N.S.)   60a 

Setting  off  one  judgment  against  an- 
other. 109  Am.  St.  Rep.  137. 

Set-off  of  mutual  judgments. 

13  Am.  Dec.  lH. 

Right  to  set  off  judgment  against  another 
founded  upon  claim  for  exempt  propert; 
or  services.  16   L.R.A.(N.S.)  4M. 


SETTIfHEirT. 


Of  cause  of  action  by  client,  see  Attomeyt. 

36a. 
Of  poor  person,  see  Poor  and  Poor  Laws,  1 
See  also  Compromise  and  Settlement. 


IX.  Editobiai,  Notes. 

I     Set-off  and  counterclaim. 
'  14  Am.  St.  Rep.  896. 

'  Scope  and  oflSce  of  counterclaim. 

89  Am.  Dec.  482. 
Recoupment  in  case  of  breach  of  contract. 
40  Am.  Dec.  320. 
Right  in  replevin  to  recoup  damages. 

24  L.R.A.(N.S.)    748. 
Nonresidence  as  ground  of  equitable  set- 
off. 30  L.R.A.(N.S.)   21. 
Equitable   set-off   after    insolvency.  . 

47  Am.  St.  Rep.  678. 
Right  of  bank  to  set  off  unmatured  claim 
against  deposit.  27  L.R.A.(N.S.)  811. 

Set-off  by  or  against  bank  receiver. 

47  Am.  St.  Rep.   142. 
Whether  invalid  agreement  to  hold  bank- 
rupt's   deposit    for    creditors   will    prevent 
bank  from  setting  off  against  own  claim. 
28  L.R.A.(N.S.)    484. 
Set-off  by   bank    against   bankrupt's   de- 
posit as  preference.     20  L.R.A.(N.8.)    863. 
Necessity  that  counterclaim  based  on  con- 
tract  arising  out  of   independent   transac- 
tion, be  such  as  to  qualify  or  defeat  plain- 
tiff's claim.  12  L.R.A.(N.S.)    126. 
Mutuality  as  essential  to  set-off. 

12  Am.  Dec.  152. 
Effect  of  immaturity  of  claim  at  time  of 
insolvency   proceedings  unon    right  of   set- 
off. 25  L.R.A.(N.S.)  393. 
Right  of  one  in  reality,  but  not  nominally, 
liable  to  set  off  indebtedness  against  claim- 
ant. 18  L.R.A.(N.S.)  512. 
Effect  of  counterclaiming  for  defects,  in 
action  for  portion  of  price,  on  similar  coun- 
terclaim in  subsequent  actions. 

10  L.R.A.(N.S.)  734. 
Offset  iigainst  damages  for  suffering  from 
miscarriage,  of  probable  suffering  from  nat- 
ural parturition.  17  L.R.A.(N.S.)  698. 
When  assignment  by  stockholder  of  claim 
against  corporation  is  subject  to  right  to 
set  off  stockholder's  liabilitv. 

10  L.R.A.(N.S.)   472 


SETTXIHO. 


Of  statement  of  case  on  appeal,  see  Appeal 

and  Error,  IV.  o,  5. 
Of  bill  of  exceptions  on  appeal,  see  Appetl 

and  Error,  IV.   r,  4. 


SEVXRABIUTT. 

Of  contract,  see  Contracts,  II.  b. 

♦  »» 

SElXrXBS. 

See  Drains  and  Sewers. 

*  ■  » 


SEXUAI.  OBIME8. 

See  Adultery;  Incest;  Rape;  Sodomy. 


SHADE  TREES. 


Measure  of  damages  for  wrongful  dettme- 

tion  of,  see  Damages,  65. 
Evidence  as  to  damages  from  destruction  ti, 

see   Evidence,   7U9. 


SHEBIFF. 


Challenge  to  panel  because  defendant  has 
sheriff  subpoena  jury,  see  Action  or 
Suit,  106. 

Mode  of  reviewing  objection  to  sale  by  sher- 
iff of  property  in  receiver's  hands,  •«« 
Appeal  and  Error,  27. 

Dismissal  of  appeal  from  judgment  deoy- 
ing  application  to  suspend  from  office, 
see  Appeal  and  Error,  417. 
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Prejudicial  error  in  action  for  conversion 
by  selling  taxpayer's  property,  see  Ap- 
peal  and  Error,  909. 

Prejudicial  error  in  summoning  of  jury 
panel  by,  see  Appeal  and  Error,  1087. 

Remanding  defendant  in  bastardy  proceed- 
ings  to  custody  of,   see  Bastardy,   4. 

Liability  on  bond  of  deputy  sheriff,  see 
Bonds,  6,  5a. 

Taxation  of  fees  paid  to  deputy,  see  Costs 
and  Fees,  16. 

Presumption  as  to  residence  of,  see  Evi- 
dence, 137. 

Admissibility  of  records  to  prove  appoint- 
ment of,  see  Evidence,  289. 

Admissibility  of  sheriff's  return,  see  Evi- 
dence, 296-298. 

Evidence  as  to  motive  of,  in  levying  execu- 
tion, see  Evidence,  683. 

Disqualification  of,  to  summon  jury,  see 
Jury,  3-7. 

Wrongful  attachment  by,  see  Levy  and 
Seizure,  16. 

Liability  of,  for  wrongful  levy,  see  Levy 
and  Seizure,  III    a. 

Mandamus  to  compel  removal  of,  see  Man- 
damus, IS. 

On  foreclosure  sale,  as  agent  of  purchaser, 
see  Mortgage,  127. 

Term  of,  see  Officers,  5. 

Collateral  attack  on  title  of  deputy  sheriff, 
see  Officers,  26. 

Necessity  of  pleading  and  proving  sheriff's 
neglect  to  execute  process,  see  Plead- 
ing, 189,  190. 

Liability  to  action  for  conversion,  see  Tro- 
ver and  Conversion,  4,  5,  8. 

What  constitutes  conversion  by,  see  Trover 
and  Conversion,  8. 

Service  of  process  by  deputy  who  has  failed 
to  file  appointment  and  oath  of  office, 
see  Writ  and  Process,  1. 

1.  The  appointment  of  a  sheriff  by  the 
county  commissioners  to  fill  an  unexpired 
term  must  be  "in  writing"  under  N.  D.  Rev. 
Codes  1905,  §§  428,  431,  and  formal  action 
of  the  commissioners  in  that  regard  is  not 
final  until  the  execution  of  a  written  com- 
mission on  certificate  of  appointment.  Hol- 
tan  v.  Beck,  —  N.  D.  — ,  125  N.  W.  1048. 
Compensation. 

2.  The  county  commissioners  cannot  re- 
fuse to  allow  the  sheriff  a  certain  sum  as 
salary  for  the  jailer  without  giving  him 
notice  to  that  effect,  where  it  appears  that 
he  received  a  certain  salary  for  jailer  the 
three  years  last  past,  and  that  the  services 
of  a  jailer  were  necessary.  Plunkett  v. 
Lawrence  County,  18  S.  D.  450,  101  N.  W. 
35. 

3.  Tlie  sheriff  is  entitled  to  compensation 
from  tlie  county  for  the  jailer's  services, 
under  S.  D.  Code  Crim.  Proc.  1903,  §  724, 
•vliich  gives  the  sheriff  charge  of  the  county 
jail,  §  730,  which  makes  it  his  duty  to  pro- 
vide and  car?  for  the  prisoners  and  allows 
!iim  compensation  for  such  services,  and  § 
732,  which  provides'  for  the  appointment  of 
a  jailer  by  the  sheriff,  unless  he  acts  as 
jailer.  Plunkett  v.- Lawrence  County,  18 
S.  D.  450,  101  X.  W.  35. 


Editorial  note*. 

Duty  and  liability  of  sheriffs  as  to  dili- 
gence in  serving  process.     95  Am.  Dec.  424. 

Power  and  duty  of  sheriff  after  expira- 
tion of  term.  36  Am.  Dec.  705. 

Right  of  former  sheriff  to  maintain  ac- 
tion in  respect  of  sale  made  while  in  office. 
29   L.R.A.(N.S.)    792. 


SHERIFF'S  DEED. 

To  land  held  adversely,  see  Champerty,  3,  4. 


SHERIFF'S   JTJRT. 

On  claim  by  third  person  of  property  levied 
on,  see  Levy  and  Seizure,  23,  24. 

Striking  out  from  pleading  allegation  as  to 
empaneling  of,  see  Pleading,  83. 


SHIPPERS. 

See  Carriers,  11.  b. 

♦■»♦ 


SHOOTIKO. 


Prejudicial  instruction  as  to,  see  Appeal 
and  Error,  1051. 

Prejudicial  error  in  failing  to  instruct  on 
prosecution  for,  see  Appeal  and  Error, 
107  L 

As  an  assault,  see  Assault  and  Battery. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  69-71. 

Sufficiency  of  verdict  on  prosecution  for,  see 
Trial,  490-492. 


SHOT  ouir. 


As  dangerous  weapon,  judicial  notice  as  to, 
see  Evidence,  23. 


*«» 


SIOKHESS. 


See  Illness. 


4»» 


SIDEWALKS. 

Municipal    liability    for   injury  by   defects 

in,  see  Highways,  V.  b,  2. 
Construction  and  repair  of,  generally,  see 

Public  Improvements. 


SIOMAIJB. 


Duty  of  railroad  company  as  to,  see  Rail- 
roads, III.  e,  3. 
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SIONATUBE. 

To  deed,  aee  Deeds,  3,  4. 
Of  clerk,  judicial  notice  of,  lee  Bridenee,  8. 
To  note,  burden  of  proof  as  to  genuineness 
of,  see  Evidence,  172. 


sn^iioE. 


Estoppel  by,  see  Estoppel,  n.  f. 
Presumption  from,  see  Evidence,  11.  e,  13. 


♦  »» 


■ZHKXITO  FUKD. 

Impairment  of  contract  obligations  by 
change  in  provisions  as  to,  see  Con- 
tracts, 204. 

Levy  of  taxes  for,  see  Taxes,  17, 18. 


♦  ■» 


SITE. 

For  school  housf,  see  Schools,  15-17. 


#»» 


8IT08. 

Of  property  for  purpose  of  taxation,  see 
Taxes,  III. 


»«» 


SKUX. 

Presumption  and  burden  of  proof  as  to,  see 

Evidence,  II.  h. 
Opinion  evidence  as  to,  see  Evidence,  VIL  g. 


BLAsnun. 


80GIAXJ8TS. 

Sight  of  candidate  to  have  name  placed  on 
ballot,  see  Voters  and  Elections,  27. 

As  a  political  party,  see  Voters  and  Elec- 
tions, 60. 


80D0MT. 


See  Libel  and  Slander. 


^»» 


8I.OirOH. 

Laches  preventing  injunction  against  drain- 
age of  surface  water  in,  through  artifi- 
cial drain,  see  Estoppel,  34. 

Injunction  against  unlawful  discharge  of 
surface  water  in,  through  artificial 
drain,  see  Injunction,  18-20. 

Drainage  of  surface  water  from,  see  Waters, 
23. 


8O0IAI.  OI.VB. 


Sale  of  liquor  by,  see  Intoxicating  Liquors, 
III.  d. 


SndlBciency  of  .indictment  for,  see  Indict- 
ment etc,  62. 

Under  S.  D.  Rev.  Pen.  Code,  {  351,  relat- 
ing to  sodomy,  providing  that  if  any  person 
shall  commit  with  mankind  or  beast  tiie 
abominable  and  detestable  crime  against  na- 
ture, etc.,  "the  crime  against  nature"  may 
be  committed  by  means  of  the  mouth  as  well 
as  through  the  anus.  State  v.  Whitmarsb, 
—  S.  D.  — ,  128  N.  W.  680. 

Editorial  note. 

Sodomy  by  penetration  of  mouth. 

27  L.R.A.(NA)  478. 


80IJ>IEB8'  HOME. 

Inability  of  commissioners  having  home  in 
charge  for  wrongful  discharge  of  soldier, 
see  0£Bcers,  18. 


80LICITATI0ir. 

To  commit  crime,  see  Criminal  Law,  4-8. 


80VEBEI0K. 


Editorial  note. 

Suits  against  the  sovereign. 

12  Am.  Dec.  617. 


♦  ■» 


8PE0IAI.  ADMINI8TBATOB. 

In  cases  where  death  of  person  is  not  satis- 
factorily proved,  see  Constitutions! 
Law,  69. 

For  estate  of  living  person,  see  Constitu- 
tional Law,  82. 

Notice  of  application  for  appointment  of, 
see  Executor  and  Administrator,  7. 

Powers  of,  see  Executor  und  Administrator, 
8. 

Of  living  person's  estate,  costs  and  disburse- 
ments of,  as  charge  against  such  person 
or  his  property,  see  Executor  and  Ad- 
ministrator, 40. 
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8VEGIAI.  AUES8MEHT. 

For  street  improvement,  payment  by  city  of 
warrants  for,  see  Municipal  Corpora- 
tions, VIII.  d. 


SPEOIAI.  INTEBROOATOBIEB. 

See  Trial,  HI.  f. 


♦  »» 


SPECIAL  I.EGISI.ATXOK. 

See  Statutes,  II.  f. 


SPEOIAI.  UQXrOB  TAX. 

Presumption  as  to  correctness  of,  see  Evi- 
dence, 169. 


♦  «» 


SPEOIAI.  PBOOEEDnrO. 

Procedure  by  which  injunction  against  fore- 
closure by  advertisement  may  be  ob- 
tained as,  see  Mortgage,  83. 


»■» 


SPEOIAIi  TAXATION. 

Assessment    for    public    improvement,    see 
Public  Improvements,  TV. 


SPEOIAI.TT. 


Construction  of  statute  abolishing  distinc- 
tion between  sealed  and  unsealed  in- 
struments, see  Statutes,  68. 

See  also  Mortgage. 

1.  An  instrument  sued  upon  as  a  prom- 
issory note,  but  designated  therein  as  a 
"real  estate  mortgage  coupon  bond,"  having 
interest  coupons  annexed,  and  concluding 
"in  witness  whereof  I  have  hereunto  affixed 
ray  hand  and  seal,"  etc.,  with  a  seal  follow- 
ing the  signature,  is  a,  sealed  instrument. 
Gibson  v.  Allen,  19  S.  D.  617,  104  N.  W. 
275. 

2.  All  distinction  between  sealed  and  un- 
sealed instruments  has  been  abolished,  by 
S.  D.  Rev.  Civ.  Code,  §§  939,  1243,  except 
as  to  the  statute  of  limitations.  North- 
western Mortg.  Trust  Co.  v.  Levtiow,  23 
S.  D.  562,  122  N.  W.  600. 


SPEOIAI.   VERDIOT. 

See  Trial,  VIII. 


SPEOIFIOATIONS. 

Of  Error,  see  Appeal  and  Error,  IV.  q. 

On  motion  for  new  trial,  see  New  Trial, 

VII.  d. 
In  contract  for  building  state  capitol,  see 

Contracts,  157. 
In   contract   by   state   capitol   commission, 

see  State  Capitol  Commission,  1. 


*»» 


SPEOnrO  BEQUEST. 

Priority  of  statutory  allowance  over,  see 
Executor  and  Administrator,  28. 


SPECIFIC  I.EOA0T. 

Parol  evidence  of  testator's  intention  u 
to  abatement  of,  see  Evidence,  421. 

Of  proceeds  of  life  insurance  policy,  see  Ex- 
ecutor and  Administrator,  36. 


♦  »» 


SPECIFIO  PERFORMANCE. 

L  When  Obanted  ob  Refused. 

a.  In  General. 

b.  Contracu  Relating  to  Stock. 
c  At  to  Real  Ettate  Qenerally. 

d.  Certainty;  DefiniteneM. 

e.  Completeness;  Uutuality;  Hard- 
ship,  etc. 

f.  Agreements  by  Parol  or  within 
the  Statute  of  Frauds. 

e.  Performance  of  Contract. 
a.  Time;  Delay;  Abandonment  of 
Contract. 
n.  Relief  ;  Decbeb. 
III.  EorroBiAi.  Notes. 

Contracts  within  Statute  of  Frauds,  sea 
infra,  I.  f. 

By  undisclosed  principal,  see  Action  or  Suit, 
6. 

Right  of  assignee  of  part  of  interest  to  en- 
force' exedution  of  trust,  see  Action  or 
Suit,  36. 

Necessary  parties  to. action  for,  see  Action 
or  Suit,  67. 

Parties  to  action  for,  see  Action  or  Suit, 
70,  71. 

Parties  to  action  for  see  Action  or  Suit, 
74. 

Presumption  on  appeal  as  to  propriety  of 
order  for,  see  Appeal  and  Error,  489. 

After  reformation  of  contract,  see  Con- 
tracts, 187,  188. 

Admissibility  of  evidence  as  to  defendant's 
total   incapacity,   see  Evidence,   778. 

Sufficiency  of  answer  in  action  for,  see 
Pleading,  290. 

Sufficiency  of  complaint  in  action  for,  see 
Pleading,  III.  b,  16. 

See  also  Corporations,  29. 
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I.  Whck  GitA}:7TED  OB  Refused. 

a.  In  General. 

1.  Specific  performance  of  a  contract  is 
decreed  as  a  matter  of  favor  rather  than  a 
strict  legal  right.  Meyer  Land  Co.  v.  Pecor, 
18  S.  D.  4«6,  101  N.  W.  39. 

2.  The  granting  or  refusal  of  a  decree  of 
specific  performance  rests  in  the  sound  dis- 
cretion of  the  court,  who  may  grant  or  re- 
fuse the  decree,  or  grant  it  only  upon  condi- 
tions, in  view  of  the  equities  peculiar  to 
each  case.  Hunter  v.  Coe,  12  K.  D.  605, 
97  N.  W.  869. 

b.  Contracts  Relating  to  Stock. 

3.  One  who  has  completely  performed  his 
part  of  a  contract  that  he  should  procure 
options  to  purchase  certain  mining  claims 
in  the  name  of  the  other  party  to  the  con- 
tract; that  they  should  organize  a  corpo- 
ration with  500,000  shares  of  stock  which 
should  be  issued  to  such  other  party  who 
should  place  300,000  shares  in  the  corporate 
treasury ;  transfer  50,000  shares  to  the  first 
party,  convey  the  options  to  the  corporation, 
and  furnish  the  money  either  by  loans  to 
the'corporation  or  by  purchase  of  the  capi- 
tal stocK  to  pay  the  unpaid  balances  of  the 
purchase  price  of  the  claims,  may  maintain 
an  action  to  enforce  specific  performance  of 
the  other  party's  agreement  to  convey  the 
titles  to  the  mining  claim  to  the  corporation 
after  its  formation.  Rogers  v.  Penobscot 
Min.  Co.  83  C.  C.  A.  380,  154  Fed.  606. 

c  Aa  to  Real  Estate  Generally. 

Effect  of  uncertainty  or  indefiniteness  of 
contract,  see  infra,  I.  d. 

Necessity  for  completeness  and  mutuality, 
see  infra,  I.  e. 

Eflfect  of  delay,  see  infra,  I.  h. 

Vendee's  right  to,  after  conveyance  to  oth- 
ers, see  Action  or  Suit,  20. 

SuflSciency  of  evidence  of  contract,  see  Evi- 
dence, 906-908. 

Effect  of  notice  of  outstanding  contract  of 
sale  on  right  to  specific  performance, 
see  Vendor  and  Purchaser,  68. 

4.  Where  [larents  executed  an  instrument 
whereby  they  stated  that  they  had  executed 
a  warranty  deed  of  their  land  to  their  son 
and  that  if  the  son  should  care  for  them  in 
case  of  sickness  then  the  deed  was  to  be 
delivered  to  him  nt  the  death  of  the  parents, 
but  if  he  did  not  then  to  be  void,  the  parents 
retained  possession  of  the  deed  and  the  in- 
strument was  left  with  the  conveyancer, 
the  son  and  his  wife  treated  the  parents  well 
but  in  no  manner  other  than  a  son  should 
treat  his  parents,  and  later  the  parents 
sold  the  land  to  some  third  person;  the  son 
could  not  compel  specific  performance  of  the 
contract  since  there  had  been  no  delivery 
of  the  contract  to  him  and  no  action  under 
it  to  show  that  he  had  accepted  it.  Nelson 
v.   Lybeck.   21    S.   D.   223,   111   N.   W.    546. 

5.  A  contract  was  entered  into  in  1888  be- 
tween  appellant   construction   company   on 


the  one  side  and  respondent  H.  and  appel- 
lants W.  and  L.  as  a  copartnership  under 
the  name  of  the  Mcintosh  County  Bank  ov 
the  other,  whereby  the  construction  earn- 
pany  agreed  to  sell  and  the  bank  agreed  to 
buy  two  lots  in  the  town  of  Ashley  and  pajr 
therefor  $300  on  the  occurrence  of  certain 
events.  The  partnership  mentioned  vis 
subsequently  dissolved  and  its  assets  dis- 
tributed, with  the  exception  of  the  contract 
mentioned.  The  events  happened,  but  the 
vendees  never  paid  any  taxes  as  they  agreed 
to  do,  and  never  paid  the  purchase  price 
for  the  lots.  The  contract  contained  a  pro- 
vision that  no  assignment  of  it  or  of  the 
property  by  the  vendees  would  be  recog- 
nized or  binding  on  the  vendor  unless  con- 
sent in  writing  was  indorsed  thereon  by  the 
vendor.  It  never  was  assigned  to  H.  orally, 
or  in  writing,  atfd  no  consent  by  the  vendor 
was  ever  given  to  any  assignment.  W.  and 
L.  never  consented  that  title  might  be  con- 
veyed to  H.  by  the  construction  company. 
H.'s  interest  in  the  contract  was  a  one-third 
interest.  H.  brought  action  to  compel  spe- 
eiflc  performance  by  deed  of  the  whole  title 
to  such  lots  to  him  alone.  All  the  other 
parties  to  the  contract  defended.  Held, 
that  H.  cannot  maintain  such  action.  Ham- 
mond V.  Northwestern  Constr.  ft  Improv. 
Co.  —  N.  D.  — ,  124  N.  W.  838. 

DefeotiTe  title. 

6.  A  vendee  against  whom  suit  for  spe- 
cific performance  is  brought  who  defends  on 
the  ground  of  defective  title  is  bound  to 
point  out  the  defects  complained  of  in  the 
vendor's  title,  and  by  pointing  out  specific 
defects  he  waives  those,  if  any,  not  men- 
tioned by  him.  Woodword  v.  McColIuni,  16 
N.  D.  42,  111  N.  W.  623. 

7.  In  an  acti<m  to  compel  specific  per- 
formance of  a  contract  for  the  purchase  ot 
real  property,  the  vendee  defended  upon  the 
ground  among  others,  that  the  vendor  could 
not  transfer  to  him  a  title  free  from  reason- 
able doubt  in  conformity  to  N.  D.  Kev. 
Codes  1899,  §  5032.  Held,  that  such  de 
fense  was  not  established  by  proof  of  deeds 
deficient  in  form  but  sufiicient  to  pass  title. 
Woodward  v.  McCollum,  16  X.  D.  42,  111 
N.  W.  623. 

8.  In  a  suit  to  compel  specific  perform- 
ance, where  the  title  is  not  satisfactorily 
shown  to  be  in  the  plaintiff,  it  is  within  th« 
legal  discretion  of  the  trial  court  to  jefuse 
specific  performance,  although  the  evidence 
might  not  show  the  title  in  question  to  be 
bad.  Sherman  v.  Beam,  —  S.  D.  — ,  13* 
N.  W.  442. 

9.  Where  plaintiff  in  an  action  to  com- 
pel specific  performance  failed  to  show  any 
title  whatever,  save  a  statement  by  him 
that  he  had  examined  the  title  back  to  an 
alleged  platting  and  that  the  title  was 
good,  but  nothing  was  given  to  show  what 
the  title  was,  or  that  the  plat  was  made 
pursuant  to  the  statutes  of  the  state  where- 
in the  municipality  was  located,  the  trial 
court  did  not  abuse  its  discretion  in  refus- 
ing specific  performance,  the  defendant  hav- 
ing introduced  evidence  to  show  that  the 
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plaintiff's  title  w&g  questionable  and  that  it 
was  necessary  to  go  into  court  to  establish 
tlie  same,  and  to  cut  off  questionable  claims 
thereto. »  Sherman  v.  Beam,  —  S.  D.  — ,  130 
N.  W.  442. 

d.  Certainty;  Definitenesa. 

10.  An  instrument,  purporting  to  be  an 
agreement  to  sell  land,  which  binds  only  the 
vendor,  fixes  no  time  for  performance,  and 
fails  to  specify  the  term  of  credit,  or  wheth- 
er the  deferred  portion  of  the  purchase  price 
is  to  be  evidenced  by  notes,  secured  or  un- 
secured, is  too  vitally  uncertain  to  be  spe- 
cifically enforced.  Merer  Land  Co.  v.  Pecor, 
18  S.  D.  466,  101  N.  W.  39. 

11.  The  following  contract  is  incapable 
of  being  specifically  enforced,  because  of 
indefiniteness  and  uncertainty:  "$26.00. 
Received  of  C.  twenty-five  dollars  on  pur- 
chase price  of  $400.00  cash  for  N.  W.  of 
see.  30-117-71;  R.^  to  furnish  warrantee 
deed  A  clear  abstract  &,  sale  to  be  complet- 
ed in  30  days  or  this  contract  to  be  forfeit- 
ed. C.  to  receive  $25  com.  on  the  same, 
(signed)  R."  Chambers  v.  Roseland,  21  S. 
D.  298,  112  N.  W.  148. 

12.  The  description  in  a  contract  for  the 
sale  of  land  which  describes  the  land,  but 
excepts  two  acres  in  the  tract,  "to  be  defi- 
nitely located  at  or  before  the  execution  of 
the  deed,"  in  the  northeast  corner,  the  same 
to  be  as  nearly  square  as  possible  and  to 
contain  the  residence  and  buildings  of  the 
vendor,  sufficiently  described  the  premises 
so  as  to  authorize  specific  performance. 
Stenson  v.  Elfmann,  —  S.  D.  — ,  128  N. 
W.  588. 

13.  An  alleged  contract  for  the  convey- 
ance of  land  cannot  be  specifically  enforced, 
where  the  undisputed  evidence  shows  that 
the  defendant  neither  owned  nor  contracted 
to  sell  the  land  described  in  the  contract, 
and  that  the  only  real  property  with  refer- 
ence to  which  the  parties  ever  negotiated 
was  land  conveyed  by  defendant  as  execu- 
tor in  obedience  to  an  order  of  the  county 
court  which  was  •  thereafter  confirmed,  and 
that  the  plaintiffs  acted  with  reference  to 
the  transaction  in  no  other  capacity  than 
as  defendant's  agents.  Sweeney  Cattle  Co. 
v.  Erb,  20. S.  D.  618,  108  K.  W.  32. 

e.  Completeness;  Mutuality;  Hardship,  etc. 

Effect  of  destruction  of  buildings,  see  Vend- 
or and  Purchaser,  3. 

14.  The  right  to  specific  performance  of 
a  contract  being  equitable  and  within  sound 
judicial  discretion,  there  must  be  a  meeting 
of  the  minds  in  every  essential  particular, 
and  the  contract  must  be  fair  and  made  by 
persons  of  sufficient  understanding.  Miller 
V.  Tjexhus,  20  S.  D.  12,  104  N.  W.  519. 

15.  Equity  will  not  decree  specific  per- 
formance of  a  writing  which  larks  two  es- 
sential elements  of  a  contract,  viz.,  consid- 
eration, and  mutual  assent  of  the  signers  to 
all  the  terms  of  the  writing.  Kaster  v. 
Mason,  13  N.  D.  107,  99  X.  W.  1083. 


16.  Evidence  that  through  the  delay  of 
the  plaintiff  there  was  no  completed  con- 
tract or  agreement,  supported  the  finding  of 
the  trial  court  that  there  was  no  agreement 
as  to  the  terms  of  the  sale,  and  there  could 
be  no  specific  performance..  Connolly  v. 
Luros,  16  N.  D.  16,  107  N.  W.  365. 

17.  In  cases  where  specific  performance 
of  a  contract  will  not  lie  on  account  of  the 
absence  of  mutuality  in  the  contract,  the 
principle  of  compensation  for  deficiency  or 
abatement  of  price  has  no  application. 
Knudtson  v.  Robinson,  18  N.  D.  12,  118  N. 
W.  1051. 

18.  Under  N.  D.  Rev.  Codes  1905,  §  6610, 
where  there  is  no  mutuality  of  remedy  be- 
tween parties  to  a  contract,  an  action  for 
the  specific  performance  thereof  will  not  lie 
by  a  party  thereto,  unless  such  party  has 
performed  the  contract  on  his  part,  or  he 
can  be  compelled  to  specifically  perform  the 
same.  Knudtson  v.  Robinson,  18  N.  D.  12, 
118  N.  W.  1051. 

19.  The  contract  in  a  case  obligated  the 
vendor  to  convey  the  land  upon  the  delivery 
to  him  of  a  specified  quantity  of  merchant- 
able wheat,  or  its  equivalent  in  money,  de- 
termined by  the  market  value  of  wheat 
when  delivery  was  due,  and  bound  the  ven- 
dee to  make  such  delivery  or  payment. 
When  action  was  brought  and  tender  of 
performance  by  plaintiff  was  made,  the 
time  for  delivery  of  the  deed  had  arrived. 
Held,  that  the  contract  was  mutual  both  as 
to  obligations  and  remedy,  and  was  en- 
forceable in  specie.  Pederson  v.  Dibble, 
12  N.  D.  572,  98  N.  W.  411. 

20.  Where  one  agreed  to  take  defendant's 
land  at  a  certain  price,  and  forwarded  a 
deed  to  the  defendant's  bank  to  be  signed 
and  delivered  to  the  bank  for  the  purchaser 
upon  the  payment  of  the  purchase  price, 
and  the  plaintiff  was  named  in  the  deed 
as  grantee  biit  the  defendant  did  not  know 
that  he  was  the  real  purchaser  until  after 
he  had  refused  to  complete  the  sale  be- 
cause of  certain  defects  in  the  title,  there 
was  no  contract  between  plaintiff  and  the 
defendant  which  was  capable  of  specific  per- 
formance, but  the  contract  was  between  thi> 
ostensible  purchaser  and  the  defendant. 
Doyle  V.  Birdsell,  21  S.  D.  .353,  112  N.  W. 
855. 

21.  The  court  will  not  enforce  specific 
performance  of  an  executory  contract  to 
convey  a  farm  where  the  vendor  was  help- 
lessly incompetent  and  unable  to  under- 
stand anything  that  the  contract  contained, 
and  although  the  agent  of  the  vendee  who 
procured  the  signing  of  the  contract  did  not 
represent  that  the  vendor  was  to  receive 
any  greater  sum  than  a  price  named,  the 
vendor  because  of  his  ignorance  of  the  Eng- 
lish language  and  mental  inability  did  not 
comprehend  or  understand  the  terms  or 
purport  of  the  contract  and  did  not  know 
that  he  agreed  by  said  contract  to  sell  the 
land  for  the  price  named  therein,  but  un- 
derstood he  was  to  receive  a  higher  price, 
and  such  weakness  of  mind  and  total  ig- 
norance of  the  English  language,  to  the  e\- 
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tent  of  rendering  vendor  incapable  of  un- 
derstanding the  nature  of  the  contract  or 
the  terms  of  sale,  was  known  to  the  ven- 
dee's agent.  Miller  v.  Tjexhus,  20  S.  D.  12, 
104  N.  W.  519. 

22.  The  fact  that  land  has  increased  in 
value  since  a  contract  for  its  purchase  was 
made,  is  no  ground  for  refusing  specific 
performance,  where  the  value  fiz^  by  the 
contract  was  the  fair  value  of  the  land. 
Kausch  V.  Hanson,  —  S.  D.  — ,  128  N.  W. 
611. 

23.  Specific  performance  of  a  contract 
for  the  sale  of  land  was  properly  denied 
where  the  finding  of  the  court  showed  that 
the  purchase  price  offered  was  $550,  and 
the  reasonable  value  of  the  land  was  $1,600, 
under  S.  D.  Rev.  Civ.  Code,  §  2345,  provid- 
ing that  specific  performance  would  not  be 
granted  where  the  consideration  was  not 
adequate.  Phelan  v.  Neary,  22  S.  D.  265, 
117  N.  W.  142. 

[Cited  in  note  in  128  Am.  St.  Rep.  400, 
on  refusal  of  specific  performance  of 
valid  contract  for  otb«T  reason  than 
that  propertv  is  of  a  particular  class.] 

24.  Under  S.  t).  Rev.  Prob.  Code,  chap. 
9,  §  259,  requiring  the  county  court  to 
dismiss  the  petition  of  one  claiming  to  be 
entitled  to  a  conveyance  of  real  estate  from 
an  executor  or  administrator  by  virtue  of  a 
contract  with  a  deceased  person,  without 
prejudice  to  the  rights  of  the  petitioner  to 
enforce  specific  performance  in  the  Circuit 
Court,  where,  upon  hearing,  his  right  to 
have  specific  performance  of  the  contract  is 
found  to  be  doubtful,  it  is  the  duty  of  the 
county  court,  as  a  matter  of  law,  to  dis- 
miss a  petition  presented  to  it  pursuant 
to  such  chapter,  where  it  appears  that 
the  value  of  the  property  has  greatly  in- 
creased, that  the  greater  part  of  the  pur- 
chase price  was  evidenced  by  a  five  year 
noto  which  became  due  four  years  before  the 
decedent's  death,  but  was  unpaid,  that  he 
never  paid  the  taxes,  and  never  executed  a 
mortgage  to  secure  the  note  as  provided  in 
the  contract.  Hartshorn  v.  Smith,  19  S.  D. 
653,  104  N.  W.  467. 

f.  Agreements  by  Parol  or  Within  the  Stat- 
ute of  Ftatuii. 

25.  Where  the  refusal  of  a  grantee  to 
carry  out  the  terms  of  a  trust  agreement 
in  reference  to  conveying  real  estate  is  ac- 
tually or  constructively  fraudulent,  a  court 
of  equity  will  enforce  the  agreement,  al- 
though the  same  is  not  in  writing.  Hanson 
v.  Svarverud,  18  X.  D.  550,  122  N.  W.  550. 

26.  An  action  for  the  specific  perform- 
ance of  a  contract  to  convey  certain  sec- 
tions of  land,  cannot  be  maintained,  in  ab- 
sence of  proof  of  a  valid  contract  in  writ- 
ing, under  S.  D.  Rev.  Civ.  Code,  §  1238, 
which  provides  that  an  agreement  for  the 
sale  of  real  estate  or  interest  therein  is 
void  unless  the  same  or  some  note  or  mem- 
orandum thereof  is  in  writing  and  sub- 
scribed by  tlie  partv  to  be  charged  or  by  his 
agent.  Moody  v.  itowe,  17  S.  D.  545,  97  X. 
W.  841. 


Effect  of  fraud. 

27.  The  statute  of  frauds  is  no  defense  to 
an  action  to  compel  a  conveyance  of  land 
brought  by  a  principal  against  a  man  and 
his  wife  by  one  who  had  intrusted  the 
former  with  negotiations  with  an  owner  for 
the  purchase  of  the  land,  agreeing  to  pay 
him  a  commission  providing  be  should  pur- 
chase it  at  a  price  not  to  exceed  $18  per 
acre,  where  such  person,  being  unjible  to 
purchase  for  the  price  specified,  bought  the 
land  himself  without  notice  to  the  princi- 
pal, at  a  price  slightly  above  that  fixed  by 
the  principal  taking  the  deed  thereto  in  the 
name  of  his  wife.  Brookings  Land  i  T.  Co. 
V.  Bertness,  17  S.  D.  293,  96  N.  W.  97. 

Effect  of  part  performaaee. 

SufiSciency  of  evidence  of  part  performance, 
see  Evidence,  911-914. 

28.  The  fact  that  the  requirements  of  the 
statute  of  frauds  have  not  been  complied 
with  in  making  a  contract  for  the  sate  of 
real  estate  will  not  defeat  an  action  for 
the  specific  performance  of  such  contract, 
where  the  vendee  has  been  placed  in  pos- 
session of  the  land  under  the  contract,  and 
has  made  valuable  improvements  and  paid 
part  of  the  purchase  price.  Mitchell  v. 
knudtson  Land  Co.  —  N.  D.  — ,  124  N.  W. 
946. 

29.  The  going  into  possession  of  real  es- 
tate by  a  purchaser  under  an  oral  contract 
of  purchase  must  be  actual,  open,  and  no- 
torious, to  support  an  action  by  the  pur- 
chaser to  enforce  specific  performance. 
Muir  V.  Chandler,  16  N.  D.  551,  113  N.  W. 
1038. 

30.  There  was  a  suflicient  part  perform- 
ance of  an  oral  contract  for  the  sale  of  land, 
to  authorize  specific  performance,  where  the 
vendee  transplanted  large  shade  trees  at  a 
great  expense  and  placed  them  on  the  prem- 
ises with  the  vendor's  consent,  and  $1" 
earnest  money  had  been  paid  to  bind  the 
bargain,  though  the  vendee  did  not  move 
onto  the  premises  until  after  the  refusal 
of  the  vendor  to  complete  the  contract. 
Stewart  v.  Tomlinson,  21  S.  D.  337,  112  N. 
W.  849. 

31.  Under  S.  D.  Civ.  Code,  §  1311,  the 
Statute  of  Frauds,  the  remedy  of  specific 
performance  in  case  of  a  part  performance 
under  an  oral  contract  for  the  sale  of 
lands,  is  made  a  part  of  the  laws  of  Sonth 
Dakota,  and  the  court  will  enforce  a  eon- 
tract  for  the  sale  of  lands,  signed  only  by 
the  husband,  where  the  wife  was  mentioned 
in  the  contract,  and  they  both  delivered 
possession  to  the  purchaser,  both  received 
the  purchase  money,  and  both  knew  that  the 
purchaser  was  making  valuable  improve- 
mente  upon  the  land.  Stenson  v.  Elfmsno, 
-  S.  D.  — ,  128  N.  W.  588. 

g.  Performance   of   Contract. 

32.  Performance  within  the  meaning  of 
an  action  under  N.  D.  Rev.  Codes  190S. 
S  6610  for  specific  performance  is  not  com- 
plied with  by  an   offer  or  tender  of  pw- 
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formanM.    Knudtson  t.  Robinson,  18  N.  D. 
J2,  118  N.  W.  1051. 

h.  Time;  Delay;  Ahandonment  of  Oontraot. 
See  abo  supra,  16. 

33.  Where  the  defendant  refused  a  deed 
tendered,  on  the  ground  that  it'  was  not 
in  the  usual  form  and  not  because  the  time 
for  the  performance  of  the  contract  had 
passed,  and  made  no  other  offer  to  com- 
plete the  contract,  the  plaintiff  was  entitled 
to  specific  performance.  Cotton  v.  Butter- 
field,  14  N.  D.  465,  105  N.  W.  236. 

34.  Where  a  vendor  had  waived  a  for- 
feiture clause  in  the  contract,  after  the 
purchaner  had  delayed  in  making  his  pay- 
(lonts  by  reason  of  family  misfortunes,  and 
had  never  demanded  payment,  specific  per- 
formance was  properly  decreed  against  him 
where  the  tender  by  the  purchaser  of  the 
full  purchase  price  with  interest.  Rausch 
V.  Hanson,  —  S.  D.  — ,  128  N.  W.  611. 

35.  Where  a  contract  for  the  sale  of  land 
contained  no  specific  agreement  that  time 
should  be  of  the  essence  thereof,  the  ven- 
dee's failure  to  complete  the  contract  with- 
in thirty  days  specified  in  the  contract  by 
reason  of  the  vendor's  failure  to  perfect 
the  title,  did  not  deprive  the  vendee  of  his 
right  to  enforce  the  contract  after  the  ex- 
piration of  the  thirty  days.  Hobart  v. 
f  rederiksen,  20  S.  D.  248,  105  N.  W.  168. 

36.  Where  time  was  not  the  essence  of 
the  contract,  a  delay  in  perfecting  title  to 
land  sold  so  that  the  deed  was  not  delivered 
on  time,  was  not  sufficient  to  defeat  a  right 
to  specific  performance,  where  the  delay 
was  occasioned  by  the  defendant  demanding 
that  the  title  he  so  perfected.  Woodward 
r.  McCollum,  16  N.  D.  42,  111  N.  W.  623. 

37.  Under  an  answer  claiming  relief  in 
the  nature  of  specific  performance,  a  court 
of  equity  will  not  grant  such  relief  in  cases 
where  the  party  claiming  the  relief  has 
abandoned  such  contract,  or  directed  it  by 
parol  authority  to  be  by  another  assigned, 
and  the  assignment  is  executed  in  writing 
by  such  other  person,  and  his  assignee  has 
paid  out  money  in  reliance  on  such  assign- 
ment, and  taken  possession  of  the  land 
with  the  assignor's  knowledge  and  consent. 
Wadge  v.  Kittleson,  12  N.  D.  462,  97  N, 
W.  866. 


n.  Reuet;  Dbcbbe. 

Retention  of  jurisdiction  for  complete  re- 
lief, see  Equity,  12,  13. 

Right  to  interest,  see  Interest,  4. 

What  relief  may  be  granted  under  plead- 
ing, see  Pleading,  38,  42,  46. 

See  alM>  supra,  24. 

38.  The  aim  of  a  court  of  equity  in  an 

action  for  specific  performance  of  a  contract 

for  the  sale  of  real  estate  is  to  place  the 

party  without  fault  as  nearly  as  possible 

Supp.  Dak.  Dig. — 54. 


in  the  same  condition  as  he  would  have 
been  in  had  there  been  no  default  by  thu 
other  party.  Pillsbury  v.  J.  B.  Streeter, 
Jr.  Co.  16  N.  D.  174,  107  N.  W.  40. 

39.  A  decree  for  specific  performance 
against  a  purchaser  with  notice  of  an  agree- 
ment to  sell  lands  should  require  the  plain- 
tiff purchaser  to  pay  to  a  purchaser  with 
notice  of  the  outstanding  contract  to  sell, 
out  of  the  unpaid  purchase  price,  a  suffi- 
cient amount  to  reimburse  the  latter  for 
payments  made  to  his  vendor,  and  the  value 
of  improvements  prior  to  summons  In  the 
action.  Hunter  v.  Coe,  12  N.  D.  606,  97 
N.  W.  869. 

40.  Specific  performance  or  damages  in- 
stead may  be  awarded  to  a  purchaser  who 
did  not  know  when  the  contract  was  en- 
tered into,  or  when  suit  was  "begun,  that 
defendants  were  unable  to  convey  by  a  suf- 
ficient deed.  Mitchell  v.  EJiudtson  Land 
Co.  —  N.  D.  — ,  124  N.  W.  946. 

41.  In  an  action  for  specific  performance 
wherein  plaintiff  prays  for  general  equita- 
ble relief  in  case  specific  performance  can- 
not be  had,  and  where  it  appears  that  de- 
fendant has  obtained  a  transfer  of  title  to 
plaintiff's  land  under  a  contract  by  which 
the  consideration  for  the  deed  was  to  be 
delivered  to  plaintiff  contemporaneously 
with  the  delivery  of  the  deed  to  him,  but 
where  defendant,  upon  transfer  of  title, 
failed,  neglected  and  refused  to  turn  over 
to  plaintiff  the  notes,  mortgages  and  papers 
for  which  the  deed  was  made,  but,  while 
holding  the  fruits  of  his  bargain,  refuses  to 
comply  with  his  part  of  it  for  such  time 
and  until  the  real  inducement  for  plaintiff's 
entering  into  the  agreement  has  failed,  so 
that  the  turning  over  of  the  agreed  con- 
sideration for  the  deed  will  not  execute 
the  purpose  of  the  parties  when  the  con- 
tract was  made,  full  specific  performance 
cannot  be  made,  but  it  is  within  the  power 
of  the  court  to  decree  a  redeeding  of  the 
real  property  to  plaintiff,  or  to  decree  a 
cancellation  of  the  deed  to  defendant,  or 
both.  Block  T.  Donovan,  13  K.  D.  1,  99 
N.  W.  72. 

42.  Where  a  decree  of  specific  perform- 
ance of  a  contract,  under  which  the  vendee 
is  not  entitled  to  possession  until  convey- 
ance, is  awarded  to  the  vendor,  who  ap- 
pears to  have  used  some  or  all  of  the  land 
after  the  time  when,  as  determined  by  the 
decree,  the  conveyance  should  take  effect, 
the  value  of  such  use  or  the  net  profits 
thereof,  as  the  vendee  may  elect,  will  be 
deducted  from  the  purchase  price  remain- 
ing unpaid.  Cotton  v.  Butterfield,  14  N. 
D.  466,  106  N.  W.  236. 

Allowajioe  for  improTememts. 
See  also  supra,  39. 

43.  The  holder  of  a  contract  for  the  pur- 
chase of  real  estate,  who  has  knowledge 
that  the  owner  has  conveyed  to  another, 
and  that  the  latter,  although  chargeable 
with  constructive  notice  of  his  contract, 
honestly  believes  that  he  has  perfect  title, 
and,    induced    by    such    belief,    is    making 
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valuable  improvements  thereon,  and  yet 
makes  no  protest  or  objection  thereto  prior 
to  the  institution  of  an  action  for  specific 
performance  of  the  contract,  is  not  entitled 
to  a  decree  as  against  the  vendee  except 
upon  a  condition  that  he  reimburse  the 
latter  for  such  permanent  improvements  as 
have  been  placed  upon  the  premises  prior 
to  the  commencement  of  the  action.  Hunter 
V.  Coe,  12  N.  D.  605,  97  N.  W.  869. 

[Cited  in  note  in  128  Am.  St.  Rep.  385, 
on  refusal  of  specific  performance  of 
valid  contract  for  other  reason  than 
that  property  is  of  a  particular  class.] 


III.  EoiTOBiAL  Notes. 

'  Specific  performance  of  contracts. 

23  Am.  Dec.  423;  30  Am.  St.  Rep.  49. 
Refusal  of  specific  performance  or  valid 
contract  for  other  reason  than  that  prop- 
erty is  of  a  particular  class. 

128  Am.  St.  Rep.  382. 
Specific   performance   of   contract   where 
decree  cannot  be  enforced. 

68  Am.  St.  Rep.  763. 
Specific  performance  of  land  contract  as 
aiTected  by  provision  for  liquidated  dam- 
ages. 2  L.R.A.(N.S.)  210. 
Enforceability  of  contract  to  give  child 
share  of  estate  in  consideration  of  surren- 
der to  promisor,  as  affected  by  noncom- 
pliance with  adoption  acts. 

6  L.R.A.(N.S.)   1130. 
Specific   performance   of  contract  to  es- 
tablish or  maintain  railroad  station. 

18  L.R.A.(N.S.)   307. 
Enforcement   of   contract   of    service   by 
equity.  6  L.R.A.(N.S.)   1116. 

Specific  performance  of  contract  to  com- 
pensate services  to  continue  during  prom- 
isor's lifetime,  as  affected  by  brevity  of 
period  elapsing  before  his  death. 

9  L.R.A.(N.S.)    157. 

Specific  performance  of  oral  contract  to 

devise  or  convey  land   in  consideration  of 

services   or   support,   where   no    possession 

taken,  or  improvements  made. 

15  L.R.A.(N.8.)   466. 
Rights    of    promisee,    during    promisor's 
lifetime  under  contract  to  leave  property. 
18  L.R.A.(N.S.)   218. 
Specific  performance  of  contract  for  per- 
formance of  continuous  acts. 

3  L.R.A.(N.S.)    828. 
Specific    performance    of    agreement    of 
third  person  to  make  provision  for  parties 
to  contemplated  marriage. 

7  L.R.A.(N.S.)    734. 
Specific  performance  of  contract  to  pro- 
vide for  intended  hxisband  or  wife. 

12  L.R.A.(N.S.)   232. 
Possession  as  ground  for  specific  perform- 
ance of  parol  gift  of,  or  contract  to  convey, 
realty.  8  L.R.A.(N.S.)    870. 

Effect  of  defendant's  mistake  of  fact  on 
specific  performance  of  contract  induced 
thereby.  15  L.R.A.(N.S.)   81. 


Specific  performance  of  contract  to  give 
security.  6  L.R.A.(N.S.)  58.5. 

Wife's  refusal  to  join  in  conveyance  pur- 
suant to-  husband's  agreement. 

89  Am.  Dec.  576. 

Specific  performance  of  contracts  for 
sale  of  corporate  stock.  135  Am.  St.  Rep. 
689;    31  L.R.A.(N.S.)    491. 

Certainty  in  contract  as  requisite  to  spe- 
cific performance.  26  Am.  Dec  661. 

Uncertainty  as  to  time  as  affecting  riglit 
to  specific  performance. 

2  L.R.A.(X.S.)   221. 

Delay  of  infant  or  feme  covert  as  bar  to 
action  for  specific  performance  of  land  con- 
tract of  which  time  is  not  of  essence. 

25  L.R.A.(N.S.)  639. 

Allowing  vendor  reasonable  time  to  per- 
fect title  by  decree  for  specific  performance. 
30  L.R.A.(N.S.)  25. 

Right  of  vendee  to  specific  performance 
with  allowance  for  buildings  destroyed  after 
making  contract.  10  L.R.A.(N.S.)  125. 
Ooluideratlon. 

Sufiiciency  of  consideration  to  support 
specific  performance.     41  Am.  St.  Rep.  863. 

Refusal  of  specific  performance  of  land 
contract  because  of  inadequacy  of  consid- 
eration. 14  L.R.A.(N.S.)  317. 

Inadequate  consideration  as  ground  for 
refusing  specific  performance. 

15  Am.  Dec  299. 
Mntnalltyi  option  comtraets. 

Mutuality  as  essential  to  specific  per- 
formance of  contract.  27  Am.  St.  Rep.  173 ; 
6  L.R.A.(N.S.)    391. 

Right  of  party,  not  bound  because  he  did 
not  sign  contract,  to  enforce  specific  per- 
formance. 6  L.R.A.(N.S.)    397. 

Specific  performance  of  contract  signed 
by  beneficiary  but  not  by  holder  of  legsl 
title.  2   L.R.A.(N.S.)   884. 

Partial  performance  of  contract  ai 
obviating  lack  of  mutuality. 

8  L.R.A.(N.S.)   433. 

Specific  performance  of  options. 

118  Am.  St.  Rep.  592. 

Tender  or  payment  as  condition  precedent 
to  suit  for  specific  performance  of  option 
contract  to  convey  realty. 

24  L.RJ^.(N.S.)   91. 

Right  to  specific  performance  of  option 
as  affected  by  lack  of  mutuality. 

6  L.R.A.(N.S.)   40.' 


SPEED. 

Judicial  notice  as  to,  see  Evidence,  25. 
Evidence    as    to    rate    of    speed    of  engine 

through  town,  see  Evidence,  719. 
Of  railroad  train,  admissibility  of  evidence 

as  to,  see  Evidence,  792. 
Of  train,  sufiiciency  of  evidence  as  to,  see 

Evidence,  847. 
Opinion  evidence  as  to,  see  Evidence,  VII.  b. 
Duty  of  railway  company  as  to  >peed  of 

trains,  see  Railroads,  Til,  e,  3. 
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Bight  to  see  Courts,  42,  43;  Criminal  Law, 
»,  16-26. 


♦ « » 


SPUTTnfO. 

See  Action  or  Suit,  IL  b. 


SQUARES. 


Dedication  of  land  for,  see  Dedication,  4,  5, 
7. 


STALE  DEMANDS. 

See  Limitation  of  Actions,  IL 


STALLIOir. 


Injury  to,  while  in  hands  of  bailee,  see  Bail- 
ment, 6-8;  Pleading,  165. 

Measure  of  damages  for  breach  of  warranty 
as  to,  see  Damages,  21. 

Opinion  evidence  that  certain  horse  was 
sired  by  certain  stallion,  see  Evidence, 
493. 

False  representations  on  sale  of,  see  Fraud 
and  Fraudulent  Conveyances,  12. 


STAMPS. 

Editorial  note. 

Failure  to  comply  with  statute  requiring 
■tamping  of  writings.    84  Am.  St.  Hep.  186. 


STANDABD  PEKCENTAOE  VALUA- 
TION CLAUSE. 

See  Insurance,  66. 


STANDARD  POUCT. 

Injunction  against  compelling  exclusive  use 
of,  see  Injunction,  6. 

Power  of  commissioner  of  insurance  to  com- 
pel use  of,  see  Insurance,  18. 

Estoppel  to  deny  liability  under,  see  Insur- 
ance, 73. 

Extent  of  recovery  on,  see  Insurance,  122. 


STANDARD  TIME. 

Judicial  notice  as  to,  see  Evidence,  24. 


See  Courts,  V. 


STATE. 

Intervention  by,  see  Action  or  Suit,  84. 

Bonds  of  state  normal  school,  see  Bonds, 
8,  9. 

Escheat  to,  see  Escheat. 

Estoppel  of,  see  Estoppel,  19. 

Evidence  of  title  of  state  to  land,  see  Evi- 
dence, 665,  666. 

Right  to  fix  time  of  residence  before  com- 
mencement of  divorce  suit,  see  Husband 
and  Wife,  8,  11. 

Entitling  information  in  name  of,  see  In- 
dictment, etc.,  5. 

Estoppel  of,  by  agreement  to  assert  liability 
of  surety  on  note,  see  Principal  and 
Surety,  7,  8. 

Erection  of  governor's  residence  at  capital 
as  within  purposes  of  land  granted  by 
Congress  to  state,  see  Public  Buildings. 

Conveyance  of  land  to,  by  state  fair  as- 
sociation, see  State  Fair. 

Right  to  resell  for  taxes  lands  forfeited  to 
state,  see  Taxes,  91,  92. 

Powers  of. 

Police  power  of,  see  Constitutional  Law, 
n.  d. 

Right  to  impose  conditions  of  doing  of  busi- 
ness by  foreign  corporation,  see  Cor- 
porations, 49-52. 

Power  to  require  publication  of  internal 
revenue  receipts,  see  Internal  Revenue, 
2. 

1.  In  all  matters  relating  to  life,  liberty 
and  the  property  of  the  citizen,  the  state 
is  sovereign,  so  long  as  it  does  not  con- 
flict with  the  Federal  Constitution.  State 
ex  rel.  Flaherty  v.  Hanson,  16  N.  D.  347, 
113  N.  W.  371. 

2.  The  powers  the  states  have  given  to 
the  Federal  government  are  named  in  the 
Federal  Constitution,  and  all  powers  not 
therein  named,  either  expressly  or  by  im- 
plication, are  reserved  to  the  people  of  the 
state  in  their  sovereign  capacity,  and  such 
powers  reserved  by  the  people  can  only 
be  exercised  by  the  government  upon  further 
grant  from  the  people  of  the  state.  State 
ex  rel.  Schrader  v.  Policy,  —  S.  D.  — ,  127 
N.  W.  848. 

Indebtedness. 

3.  X.  D.  Laws  1903,  chap.  49,  p.  64,  which 
authorizes  the  issuance  of  $60,000  in  bondx 
for  the  purnose  of  procuring  funds  to  erect 
and  equip  buildings  for  the  State  Normal 
School  at  Valley  City,  and  appropriates  a 
sufficient  portion  of  the  interest  and  income 
dedicated  to  the  support  of  that  institution 
to  repay  the  principal  and  pay  the  interest 
on  the  sum  so  borrowed,  is  unconstitutional 
and  void  for  the  following  reasons:  (1) 
It  authorizes  the  creation  of  a  state  debt  in 
excess  of  the  state  debt  limit,  in  violation 
of  §  182  of  the  state  constitution;  (2) 
it  authorizes  the  creation  of  a  state  debt 
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and  does  not  provide  for  a  tax  levy  to 
pay  the  principal  and  interest,  as  required 
1^  said  section;  (3)  it  diverts  the  interest 
and  income  dedicated  to  the  support  of  this 
institution  to  the  payment  of  a  state  debt, 
in  violation  both  of  the  enabling  act  and 
of  the  state  constitution.  State  ex  rel. 
Board  of  University  &  School  Lands  v.  Mc- 
Millan, 12  N.  D.  280,  96  N.  W.  310. 

4.  The  state  normal  school  at  Valley  City 
not  being  a  school  corporation  nor  a  legal 
entity,  but  one  of  the  instrumentalities  of 
the  state,  the  powers  of  its  trustees  to  con- 
tract debts  is  limited  by  legislative  ap- 
propriations, and  such  debts  when  contracted 
are  the  debts  of  the  state.  State  ex  rel. 
board  of  University  &,  School  Lands  v. 
McMillan,  12  N.  D.  280,  96  N.  W.  310. 

Editorial  note. 

Suits  against  officers  as  suits  against 
states.  1  L.R.A.(N.8.)    727. 


for  legislative,  executive  and  judicial  pur- 
poses; nor  of  §  17,  granting  50,000  acres  for 
public  buildings  at  the  capitol  and  provid- 
ing that  the  lands  granted  by  such  section 
shall  be  held,  appropriated  and  disposed  of 
exclusively  for  the  purposes  therein  men- 
tioned, in  such  manner  as  the  Leeislature 
may  provide.  Davenport  r.  Etrod,  20  S. 
D.  567,  107  N.  W.  833. 


»  I  » 


STATE  AUDITORS. 

Duty  of,  as  to  issuing  notice  of  municipal 
bond  issue  election,  see  Bonds,  19. 


STATE  OAFITOI.  COBfMISSION. 

Validity  of  unauthorized  contract  by,  see 

Contracts,  114. 
Right  to  insert  conditions  in  specifications 

for  building,  see  Contracts,  157. 
Delegation  of  power  to,  see  Constitutional 

Law,  17-19. 
Prohibition  against  letting  of  contract  by, 

see  Prohibition,  8,  9. 
Title  of  statute  as  to,  see  Statutes,  39. 

1.  As  the  state  capitol  commission,  creat- 
ed by  S.  D.  Laws  1905,  chap.  163,  is  therein 
clothed  with  exclusive  power  to  determine 
what  material  shall  be  used,  specifications 
adopted  by  the  commission  requiring  the 
cut  stonework  to  be  of  some  good  sand  or 
lime  stone  acceptable  to  the  commission  and 
architect  is  not  in  conflict  wih  S.  D.  Laws 
1903,  chap.  85,  empowering  and  directing 
the  state  board  of  charities  and  correction 
to  direct  the  warden  of  the  state  penitenti- 
ary to  furnish  and  supply  from  the  labor 
of  convicts  confined  therein  a  sufficient 
amount  of  rock  or  stone  for  the  construc- 
tion of  a  suitable  state  capitol  building, 
provided  suitable  stone  can  be  procured  in 
the  quarries  belon^ng  to  the  state.  Daven- 
port v.  Elrod,  20  S.  D.  567,  107  N.  W.  833. 

2.  S.  D.  Laws  1005,  chap.  163,  providing 
for  the  creation  of  a  state  capitol  commis- 
sion for  the  purpose  of  providing  for  the 
erection  of  a  building  to  be  used  for  capitol 
purposes,  and  to  provide  funds  for  that  pur- 
pose was  not  a  violation  of  the  South  Da- 
kota enabling  act  §  12  (S.  D.  Ann.  St.  1901. 
§  201 )  granting  to  the  state  50  sections  of 
unappropriated  public  lands  for  the  purpose 
of  erecting  public  buildings  at  the  capitol 


4«  » 


STATE  COURTS. 

Conclusiveness  of  decision  on  Federal  court, 
see  Courts,  80-85. 

Conclusiveness  of  Federal  or  state  jurisdic- 
tion, see  Courts,  IV.  b. 

See  also  Courts,  II. 


STATE   ENFORCEMENT   COMMIS- 
SIONER. 

Contempt  of,  in  visiting  grand  jury  room, 
see  Contempt,  6. 

Validity  of  statute  appointing,  to  prose- 
cute violations  of  the  prohibition  law, 
see  Officers,  17. 


♦  ■» 


STATE  ENGINEER. 

Inquiry  on  certiorari  into  questions  of  frand 

of,  see  Certiorari,  2. 
See  also  Waters,  10. 


STATE   FAIR. 


1.  The  governor  and  attorney  general  hav- 
ing been  vested  with  full  authority  to  se- 
cept  a  conveyance  of  land  by  a  state  fair 
association  organized  under  legislative  an- 
thority  and  having  done  so,  no  one  hut  the 
state  can  question  the  legality  of  such  ac- 
ceptance as  to  questions  of  the  title  of  the 
land,  or  of  the  manner  of  organization  of 
the  association.  State  ex  rel.  North  Dakota 
State  Fair  Asso.  v.  Holmes,  17  N.  D.  32, 
112  N.  W.  144. 

Appropriations   for. 

2.  The  failure  of  one  fair  association  to 
manage  the  state  fair  strictly  in  accordance 
with  the  law,  or  to  use  the  appropriations 
and  make  reports  strictly  within  the  tenn> 
of  the  act  authorizing  a  payment  of  an  ap- 
propriation to  the  other  fair  association  on 
failure  of  either  to  comply  with  the  terms 
of  the  act  is  not  available  to  the  other 
association  aa  a  ground  for  the  payment  to 
it  of  the  appropriations.  State  ex  rel.  Nortt 
Dakota  State  Fair  Asso.  v.  Holmes,  17  K 
D.  32,  112  N.  W.  144. 

3.  Where  two  state  fair  associations  were 
authorized  by  legislative  act  with  a  pro- 
vision that  upon  failure  of  either  to  com- 
ply with  the  provisions  of  the  act  the  sp- 
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propriations  were  to  go  to  the  other.  It 
was  only  upon  failure  to  comply  with  the 
provisions  of  the  act,  as  to  matters  that 
were  preliminary  to  the  acceptance  of  the 
title  by  the  governor  and  attorney  general 
on  behallf  of  the  state,  that  the  appropria- 
tion could  properly  be  claimed  by  the  as- 
sociation that  iiad  complied  with  the  act. 
State  ex  rel.  North  Dakota  State  Fair  Asso. 
V.  Holmes,  17  N.  D.  32,  112  N.  W.  144. 

4.  Under  N.  D.  Laws  1905,  chap.  46,  p.  71, 
relating  to  state  fairs,  where  the  legislature 
vested  the  power  to  accept  the  title  to  lands 
to  be  conveyed  to  the  state  by  the  fair  as- 
sociation in  the  governor  and  attorney  gen- 
eral, and  further  provided  that  upon  failure 
on  the  part  of  either  of  two  state  fair  as- 
sociations to  be  organized  under  the  act,  to 
comply  with  the  provisions  of  the  act,  all 
appropriations  should  be  made  to  the  one 
complying  with  the  act  and  the  state  fair 
permanently  located  at  the  place  complying 
with  the  provisions  of  the  act,  it  was  prop- 
erly held,  that  the  fact  that  the  land  con- 
veyed to  the  state  by  one  fair  association 
had  a  mortgage  thereon  could  not  be  urged  by 
the  other  association  as  a  ground  for  pay- 
ment to  it  of  the  appropriation  after  the 
governor  and  attorney  general  had  accepted 
the  title,  and  the  association  conveying  the 
incumbered  title  had  relied  on  such  accep- 
tance. State  ex  rel.  North  Dakota  State 
Fair  Asso.  v.  Holmes,  17  N.  D.  32.  112 
N.  W.  144. 

*-•-• 

STATE  GRANT. 

Of  public  land  to  state  for  internal  im- 
provements, see  Public  Lands,  IL 


STATE  INSANE  ASYJAJM. 

Constitutionality  of  statute  for  payment  for 
support  of  indigent  inmates  of,  see 
Public  Money. 


STATE  INSTTTITTIONS. 

Provision  for  support  by  counties  of  in- 
digent inmates  of  state  institution  for 
feeble  minded,  see  Counties,  36. 

Constitutionality  of  statute  for  payment  for 
support  of  indigent  inmates  in  state  in- 
sane asylum,  see  Public  Money. 

Indebtedness  of  state  for  normal  schools, 
see  State,  3,  4. 

State  fair  association,  see  State  Fair. 

For  support  of  feeble  minded,  excessive  tax- 
ation for  support  of  indigent  inmates  of, 
see  Taxes,  20. 

1.  By  N.  D.  Laws  1907,  chap.  23,  p.  18, 
the  legislature  appropriated  the  total  sum 
of  $86,600  for  the  purpose,  as  stated,  "of 
paying  the  current  and  contingent  ex- 
penses and  for  permanent  improvements  of 
the  Institution  for  the  Feeble  Minded  at 
Grafton  for  the  period  beginning  March  1, 
1907,  and  ending  March  1,  1909."    Out  of 


such  sum  but  $11,500  was  appropriated  for 
maintenance  of  said  institution.  By  N.  I>. 
Laws  1907,  chap.  237,  p.  374,  "the  person 
legally  responsible  for  the  support  of  any 
person  .  .  .  admitted  to  -said  institu- 
tion shall  pay  semi-annually  to  .  .  . 
said  institution  the  sum  of  fifty  dollars;  but 
if  the  person  so  liable  be  unable  to  pay  such 
siun  ...  it  is  hereby  made  a  charge 
upon  the  county."  Such  act  requires  the 
county  auditor,  when  furnished  with  certain 
proof  therein  required,  to  transmit  to  the 
superintendent  of  such  institution  his  war 
rant  as  such  auditor  for  the  sume  of  $50 
every  six  months,  such  payments,  or  so 
much  thereof  as  may  be  necessary,  to  be 
expended  in  providing  suitable  clothing  for 
the  inmate,  any  excess  remaining  to  be  cov- 
ered into  the  state  treasury  at  stated  times 
and  credited  to  the  fund  for  the  maintenance 
of  the  institution.  Held,  that  said  acts  are 
in  pari  materia,  and,  when  construed  to- 
gether, they  clearly  disclose  the  legislative 
intent  that  the  appropriation  of  $11,500 
for  maintenance  of  such  institution  should 
be  supplemented  to  the  extent  of  payments 
required  to  be  made  under  the  provisions 
of  chapter  237  aforesaid.  State  ex  rel.  Mc- 
Cue  V.  Lewis,  18  N.  D.  125,  119  N.  W.  1037. 

2.  The  fact  that  a  state  institution  for 
the  feeble  minded  has  sufficient  money  in  its 
maintenance  fund  derived  from  the  appro- 
priation and  voluntary  payments  made  pur- 
suant to  the  provisions  of  N.  D.  Laws  1907, 
chap.  237,  p.  374,  by  other  counties  and  by 
persons  legally  liable  for  the  support  of  in- 
mates is  no  defense  in  a  proceeding  by  man- 
damus to  compel  the  county  auditor  of  C. 
county  to  transmit  his  warrant  to  the 
superintendent  of  such  institution,  as  re- 
quired by  chapter  237  aforesaid.  State  ex 
rel.  McCue  v.  Lewis,  18  N.  D.  125,  119  N. 
W.  1037. 

3.  It  being  undoubtedly  within  the  power 
of  the  legislature  to  take  charge  of  and  pro- 
vide for  the  indigent  insane  and  feeble  mind- 
ed persons  within  its  boundaries  by  general 
taxation,  and  to  relieve  the  several  counties 
from  such  burden  except  as  they  bear  their 
nroportion  through  such  taxation,  and  equal- 
ly within  the  power  of  the  legislature  to 
require  each  county  to  maintain  its  own 
indigent  persons,  or  to  reimburse  the  state 
is  whole  or  in  part  for  so  doing,  the  fact 
that  the  institution  for  the  feeble-minded  is 
a  state  institution  in  no  manner  restricts  or 
limits  the  legislature  in  the  exercise  of  such 
power,  and  there  is  nothing  in  the  pro- 
visions of  N.  D.  Const.  S  174,  which  deprives 
the  legislature  of  the  exercise  of  such  power. 
State  ex  rel.  McCue  \t  Lewis,  18  N.  D. 
125,  119  N.  W.  1037. 


♦  ■  » 


STATEMENT. 

On  appeal,  see  Appeal  and  Error,  TV.  o. 
Of  thresher's  lien,  see  Liens,  12-17. 
Of  mechanic's  lien,  see  Liens,  V.  f,  2,  a. 
On  motion  for  new  trial,  see  New  Trial, 
vn.  d. 
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STATE'S  ATTORNEYS— STATUTES,  I. 


STATE'S  ATTOKNET8. 

Presumption  on  appeal  as  to  propriety  of 
allowing  assistant,  see  Appeal  and  Er- 
ror, 637. 

Prejudicial  error  in  argument  and  remarks 
of,  see  Appeal  and  Error,  1004-1011. 

Prejudicial  error  in  appointing  assistant 
for,  see  Appeal  and  Error,  1078. 

Disbarment  of,  see  Attorneys,  14,  20-24. 

Contempt  by  assistant  of.  In  visiting  grand 
jury  room,  see  Contempt,  6. 

Opinion  evidence  by,  as  to  identity  of  pa- 
per, see  Evidence,  494. 

Appearance  by  attorney  general  before  grand 
jury  where  state's  attorney  fails  to  act, 
see  Grand  Jury,  9. 

Sufficiency  of  affidavit  of  merits  by,  see 
Judgment,  212. 

Who  may  attack  statute  as  conferring  judi- 
cial powers  upon,  see  Statutes,  14. 

Disqualification  of  client  of,  to  act  as  juror, 
see  Trial,  32. 

Argument  and  conduct  of,  on  trial,  see 
Trial,  IIII.  i. 

1.  The  word  "attorney,"  when  applied  to 
a  prosecuting  officer,  means  a  person  hold- 
ing a  license  from  some  court  of  record. 
Danforth  v.  Egan,  23  S.  D.  43,  119  N.  W. 
1021. 

2.  Under  S.  D.  Pol.  Code  1903,  §  934,  as 
amended  by  laws  of  1005,  chap.  00,  the 
court  has  the  power  to  appoint  an  attorney 
to  assist  the  state's  attorney  wherever  in 
its  opinion  justice  requires  such  appoint- 
ment. State  v.  Johnson,  —  S.  D.  — ,  124 
N.  W.  847. 


STATION. 


Defense  to  non-negotiable  note  given  in  part 
consideration  for  building  railway  sta- 
tion, see  Bills  and  Notes,  46. 


*  • » 


STATION  GROTTNDS. 

Location  of,  on  land  granted  for  railroad, 
see  Public  Lands,  7-10. 


STATUTE  OF  FRAUDS. 

In  general,  see  Contracts,  I.  e. 
Necessity  of  alleging,  see  Pleading,  266. 


STATUTE  OF  LIMITATIONa 

See  Limitation  of  Actions. 


STATUTES. 


L  Enactment;  BEFEnEKOuif.' 

II.   VALIMTr. 

a.  General  Prineiplet  and  Rules. 


II. — (continued). 

b.  Who  may  Challenge  Validitff. 

c.  Inquiry   into    Validity   in  Pre- 

ceeding  not  Involving  it. 

d.  Invalid  in  Part. 

1.  Eifect   Oenerally. 

2.  Instances;  Illustratione. 

e.  Entitling;    Expression    of   But- 

ject;  Plurality. 
.   1.  General  Principles. 
2.  Particular  Instances. 

f.  General  and  Special  Legislation. 

1.  General  Principles. 

2.  Particular  Statutes. 

III.   CONSTBUCTION ;    OpEEATION;  EFFECT. 

a.  In  General. 

b.  Legislative  Intent. 

c.  Favoring    Construction    Upheld- 

ing  Validity. 

d.  Statute  Adopted  from  Another 

State. 

e.  Proviso;  Exception. 

t.  Mandatory  or  Directory. 

g.  Construction     of     Words    aitd 

Phrases. 
h.  Strict  or  Liberal  ConstrvctUm. 

1.  In  General. 

2.  Eminent  Domain  Statutes. 

3.  Mechanics'  Lien  Late. 

4.  Taxes;  Exemption. 

L  Prospective  or  Retrospective  Op- 
eration;   Effect    on    Existitis 
Rights. 
TV.  Amendment;     Re-enaotmxnt;    Ri- 

FEAI.. 

a.  Amendment. 

b.  Repeal. 

c  Effect  of  Repeal  or  AmendmeiU 
on  Existing  Rights  and  Rem' 
edies. 
v.  Editobiai.  Nones. 

Appropriation  acts,  see  Appropriations. 

Creation  of  crime  by,  see  Criminal  Law,  1,  i. 

Judicial  notice  of  see  Evidence,  2. 

Sufficiency  of  evidence  of,  see  Evidence,  865. 

Statute  of  limitations,  see  Limitation  of  Ac- 
tions. 

As  notice  of  prospective  operation  from  date 
of  approval,  see  Notice,  3. 


I.  Enactment;  Refebendcu. 

Presumption  as  to  attention  bestowed  on 
enactment  of  political  code,  see  Evi- 
dence. 30. 

Admissibility  of  legislative  journals  to  show 
intention  of  legislature,  see  Evidence, 
285. 

See  also  Municipal  Corporations,  2. 

1.  S.  D.  Sess.  Laws  1909,  chap.  223,  divid- 
ing the  state  into  congressional  districts, 
was  subject  to  the  referendum  vote  of  the 
people  of  the  state,  as  any  other  law  pass^il 
by  the  legislature,  as  the  word  "legislature," 
as  used  in  U.  S.  Const,  art  1,  §  *. 
providing  that  the  times,  place  and  manner 
of  holding  elections  for  senators  and  repre- 
sentatives shall  be  orescribed  in  each  state 
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by  the  legislature  thereof,  reserving  to  Con- 1 
•;reas  regulation  over  the  same,  does  not 
mean  simply  the  members  who  compose  the 
Legislature,  acting  in  some  ministerial  ca- 
pacity, but  refers  to  and  means  the  law- 
making body  or  power  of  the  state,  as 
established  by  the  state  Constitution,  which 
includes  the  whole  constitutional  lawmak- 
ing machinery  of  the  state,  and  under  S.  D. 
Const,  art.  3,  §  1,  the  people  of  the  state 
have  reserved  to  themselves,  as  a  part  of 
the  lawmaking  power,  the  right  to  vote  by 
referendum  upon  any  law  passed  by  the 
Legislature,  and  thus  are  a  part  and  parcel 
of  the  lawmaking  power  of  the  state.  State 
ex  rel.  Schrader  v.  Polley,  —  S.  D.  — ,  127 
N,  W.  848. 


II.  Validitt. 
«.  General  Principles  and  Rules. 

Effect  of  invalidity  of  repealing  statutes. 

see  infra,  112. 
Favoring  construction  of  statute  which  will 

uphold  validity,  see  infra,  III.  c. 
First  raising  unconstitutionality  of  statute 

on  appeal,  see  Appeal  and  Error,  730. 
Constitutionality  of  statutes  generally,  see 

Constitutional  Law. 
Power  of  courts  to  review,  see  Courts,  I. 

d,  2. 
Presumption  and  burden  of  proof  as  to,  see 

Evidence,  29. 
Validity  of  statute  shortening  period  of  lim- 
itations, see  Limitation  of  Actions,  I. 

b. 

2.  A  statute  will  be  upheld  if  it  can  be 
4one  so  by  any  fair  or  reasonable  intend- 
ment. Brookings  County  v.  Murphy,  23 
S.  D.  311,  121  N.  W.  793. 

3.  The  court  will  not  declare  a  law  void 
unless  it  is  certainly  and  inevitably  in  con- 
flict with  the  constitution.  Wickhem'  v. 
Alexandria,  23  S.  D.  556,  122  N.  W.  697. 

4.  Where  the  constitutionality  of  a  stat- 
ute depends  upon  the  power  of  the  legis- 
lature to  enact  it,  its  validity  must  be 
tested  by  what  might  be  done  under  color 
of  the  law,  and  not  by  what  has  been  done. 
State  ex  rel.  Frich  v.  Stark  County,  14  N. 
D.  368,  103  N.  W.  913. 

5.  A  statute  will  not  be  declared  un- 
constitutional unless  the  conflict  between 
its  provisions  and  some  principle  of  con- 
stitutional law  is  so  plain  and  palpable  as 
to  leave  no  reasonable  doubt  of  its  invalid- 
ity. Re  Watson,  17  S.  D.  486,  97  N.  W. 
463,  2  A.  *  E.  Ann.  Cas.  321. 

6.  A  statute  will  not  be  declared  invalid 
unless  it  so  conflicts  with  some  principle 
o>  organic  law  as  to  leave  no  reasonable 
doubt  of  its  invalidity.  Morrow  v.  Wipf,  22 
S.  D.  146,  115  N.  W.  1121. 

7.  The  power  of  the  supreme  court  to 
declare  an  act  of  the  Legislature  unconstitu- 
tional is  nn  extraordinary  power  and  should 
only  be  exercised  in  a  case  free  from  all 
reasonable  doubt.  Queen  Citv  F.  Ins.  Co. 
T.  Basford.  —  S.  D.  — ,  130  N.  W,  44. 


8.  A  statute  will  not  be  declared  un- 
constitutional unless  the  conflict  between  its 
provisions  and  the  organic  law  is  so  plain 
and  palpable  as  to  leave  no  reasonable  doubt 
as  to  its  validity.  Harris  v.  Stearns,  20  S. 
D.  622,  108  N.  W.  247. 

9.  The  supreme  court  in  the  determina- 
tion of  the  validity  of  a  statute  relating 
to  the  extent  of  a  county  tax  rate  may  con- 
sider the  consequences  of  its  decision  upon 
taxing  districts  other  than  the  county  im- 
mediately affected.  Fremont,  E.  &  M.  Val- 
ley R.  Co.  V.  Pennington  County,  22  S.  D. 
202,  116  N.  W.  75. 

10.  In  a  mandamus  proceeding,  instituted 
by  a  private  party  against  county  oflScers 
to  compel  them  to  change  the  location  of 
their  offices  as  such  officers,  such  proceeding 
not  being  maintained  in  the  name  of  the 
state,  or  on  behalf  of  the  citizens  of  such 
county,  the  court  will  not  determine  the 
constitutionality  of  an  act  of  the  legislature 
providing  for  a  vote  upon  the  relocation  of 
the  couny  seat.  Dean  v.  Dimmick,  18  N. 
D.  397,  122  N.  W.  245.      • 

b.  Who  may  Challenge  Validity. 

11.  A  foreign  insurance  company  cannot 
attack  a  statute  on  the  ground  that  it  is 
unconstitutional  as  to  domestic  companies. 
Hartford  F.  Ins.  Co.  v.  Perkins,  125  Fed. 
502. 

12.  A  nonresident  coming  into  a  state 
cannot  attack  the  constitutionality  under 
provisions  of  either  the  state  or  Federal 
Constitution  against  the  granting  of  special 
privileges  or  immunities  of  a  statute  which 
requires  him  to  be  a  resident  for  a  certain 
time  before  he  can  commence  an  action  for 
divorce  in  the  state  courts  because  it  con- 
tains exceptions  permitting  persons  who  are 
married,  and  continued  thereafter  to  reside 
in  the  state  to  bring  the  action  immediately 
after  the  cause  arose;  since  the  unconsti- 
tutionality, if  any,  being  in  the  exception, 
he,  not  being  affected  by  it,  cannot  question 
its  validity.  Pugh  v.  Pugh,  —  S.  D.  — , 
—  L.R.A.(N.S.)  — ,  124  N.  W.  959. 

13.  A  domestic  corporation  residing  in 
the  state  engaged  in  the  wholesale  grocery 
business  and  buying  and  selling  goods  in 
this  and  other  states  and  countries,  has 
such  an  interest  in  its  enforcement  as  to 
attack  the  validity  of  S.  D.  Laws  1905, 
chap.  114,  p.  161,  entitled,  "An  act  to  pro- 
vide for  a  state  food  and  dairy  department, 
to  prevent  the  adulteration,  misbranding 
and  imitation  of  foods,  etc."  .lewett  Bros. 
A  Jewett'v.  Small,  20  S.  D.  232,  105  N.  W. 
738. 

14.  Under  N.  D.  Rev.  Codes  1905,  §  9368, 
the  state's  attorney  of  Nelson  county  issued 
his  subpoena  requiring  one  L.,  a  witness,  to 
appear  before  him  for  the  purpose  of  givin;; 
testimony  relative  to  any  violations  of  tlie 
prohibition  laws.  Pursuant  thereto  L.  ap- 
peared and  gave  testimony  which  was  re- 
duced to  narrative  form  and  was  subscribed 
and  sworn  to  before  the  state's  attornev. 
Such  testimony  tended  to  disclose  that  de 
fendant  had  maintained  a  liquor  nuisance, 
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whereupon  the  state's  attorney,  pursuant 
to  law,  filed  such  testimony,  together  with 
his  formal  information,  charging  the  de- 
fendant with  the  commission  of  such  offense 
with  a  police  magistrate  who  issued  a  war- 
rant for  defendant's  arrest.  A  preliminary 
examination  resulted  in  holding  defendant 
to  answer  such  charge  in  the  district  court, 
in  which  latter  court  he  was  convicted  and 
sentenced  accordingly.  It  is  contended  that 
such  §  9368  attempts  to  confer  judicial 
powers  upon  the  state's  attorney,  and  hence 
contravenes  the  provisions  of  K.  D.  Const. 
§  85.  Held,  that  such  question  is  not  prop- 
erly presented  as  the  witness  L.  does  not, 
and  defendant  cannot,  raise  the  same.  State 
V.  Stevens,  —  N.  D.  — ,  123  X.  W.  888. 

15.  Where  the  legislature,  under  author- 
ity thereto,  has  seen  fit  to  provide  a  par- 
ticular procedure  for  the  forfeiture  of  the 
franchises  of  corporations  for  misuser,  and 
applied  it  to  cases  where  the  corporations 
are  charged  with  some  particular  misuse  of 
their  franchise  rights,  such  corporations 
cannot  claim  that  such  peculiar  procedure, 
because  applying  only  to  that  particular 
misuse,  is  for  that  reason  unconstitutional, 
especially  if  it  is  peculiarly  applicable  to 
the  conditions  confronting  the  investigation 
of  such  alleged  misuse.  State  v.  Central 
Lumber  Co.  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,  123  N.  W.  504. 

o.  Inquiry  into  Validity  in  Proceeding  not 
Involving  it. 

16.  Alleged  invalidity  under  the  constitu- 
tion of  an  act  giving  county  commissioners 
power  to  divide  school  districts  cannot  be 
urged  in  a  proceeding  wherein  no  attempted 
exercise  of  such  power  is  involved.  School 
Dist.  No.  94  V,  King,  —  N.  D.  — ,  127  N. 
W.  616. 

d.  Invalid  in  Part. 

1.  Effect  OeneraUg. 

17.  The  fact  that  part  of  a  statute  is  tm- 
constitutional  will  not  authorize  the  court 
to  judge  the  remainder  void,  unless  the 
provisions  are  so  interdependent  that  one 
can  not  operate  without  the  other  or  so 
released  as  to  preclude  a  possibility  that 
the  legislature  intended  to  pass  one  without 
the  other.  Morrow  v.  Wipf,  22  S.  D.  146, 
115  N.  W.  1121. 

18.  Indispensable  conditions  to  the  up- 
holding of  the  constitutional  part  of  a  stat- 
ute partly  unconstitutional  are  that  the  two 
parts  be  capable  of  separation  so  that  each 
part  may  stand  by  itself,  that  the  uncon- 
stitutional part  be  not  so  connected  with 
the  general  scope  of  the  law  as  to  make  it 
impossible,  if  it  is  stricken  out,  to  give 
effect  to  the  apparent  intention  of  the  leg- 
islature in  enacting  the  law,  and  that  the 
insertion  of  words  or  terms  be  not  neces- 
sary to  separate  the  constitutional  part 
from  the  unconstitutional  part,  and  to  give 
effect  to  the  former  alone.  Chicago.  M.  & 
St.  P.  K.  Co.  T.  Westby,  —  L.R.A.(X.S.)  — , 
102  C.  C.  A.  65,  178  Fed.  619. 


2.  Instances;  Illustration*. 
See  also  Constitutional  Law,  45. 

19.  A  statute  requiring  a  residence  of  a 
certain  time  within  the  state  before  one  can 
begin  a  proceeding  for  divorce  in  the  state 
courts  will  be  upheld  against  a  nonresident 
coming  into  the  state  although  it  contains 
unconstitutional  provisions  permitting  resi- 
dents to  maintain  such  suits  immediately 
after  the  cause  arises,  since  the  latter  pro- 
vision may  be  eliminated  without  affecting 
the  other  provision  of  the  state.  Pugb  v. 
Pugh,  —  S.  D.  — ,  —  L.R.A.(N.S.)  — ,  124 
N.  W.  959. 

20.  The  provision  of  S.  D.  Sess.  Laws 
1907,  c.  139,  relating  to  the  holding  of  pri- 
mary elections  for  the  purpose  of  making 
party  nominations,  etc.,  that  the  act  shall 
not  apply  to  city,  town,  township,  and 
school  offices  unless  adopted  at  an  election 
held  therein,  is  so  independent  of  the  re- 
mainder of  the  act  that  its  elimination 
would  not  affect  the  operation  of  the  re- 
mainder. Morrow  v.  Wipf,  22  S.  D.  146, 
115  N.  W.  1121. 

21.  S.  D.  Sess.  Laws  1907,  e.  139,  §  67, 
providing,  after  the  establishment  of  a 
method  of  selecting  delegates  to  national 
conventions  by  means  of  a  primary,  that 
when  two  thirds  of  the  members  of  the 
county  central  committee  of  the  several 
political  .parties  of  any  county  shall  at  a 
regularly  called  meeting  decide  that  there 
is  not  a  sufficient  contest  over  the  selection 
of  delegates  to  justify  the  holding  of  a 
county  convention,  the  county  central  com- 
mittees shall  have  the  power  to  name  tlie 
delegates  from  the  county,  while  invalid 
as  a  delegation  of  legislative  power  does 
not  render  the  entire  enactment  invalid. 
Morrow  v.  Wipf,  22  S.  D.  146,  116.  N.  W. 
1121. 

22.  A  statute  providing  for  an  expression 
of  party  will  as  to  a  candidate  for  the  Unit- 
ed States  Senate  is  not  invalidated  as  to 
other  provisions  by  a  void  provision  re- 
quiring a  pledge  by  the  legislative  candi- 
date that  he  will  abide  by  such  expressed 
will,  since  as  such  pledge,  if  valid,  would 
create  no  more  than  a  mere  moral  obliga- 
tion, the  main  object  of  the  law  may  be  ac- 
complished without  the  pledge,  and  the  leg- 
islative intent  would  not  be  frustrated  by 
the  nullification  of  the  void  part.  State  ex 
rel.  McCue  v.  Blaisdell,  18  N.  D.  65,  24 
L.R.A.(N.S.)  468,  118  N.  W.  141. 

e.  Entitling;  Expression  of  Subject;  PUinl- 

ity. 

1.  General  Principles. 
Liberal  construction  of  title,  see  infra,  86. 

23.  8.  D.  Const  art.  3,  §  21,  providing 
that  no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title, 
should  receive  a  liberal  cnnstmction. 
Stephens  v.  Jones,  —  8.  D.  — ,  123  N.  W. 
706. 

24.  The  provision  of  the  constitution  of 
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Bottth  Dakota  that  no  law  shall  embrace 
more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title,  is  mandatory.  Garrigan 
V.  Kennedy,  19  8.  D.  11,  117  Am.  St.  Rep. 
927,  101  N.  W.  1081,  8  A.  t  E.  Ann.  Cas. 
1125. 

::5.  The  provision  of  the  South  Dakota 
constitution  that  "no  law  shall  embrace 
more  than  one  subject  which  shall  be  ex- 
pressed in  the  title"  should  be  given  a  liber- 
al construction  in  considering  whether  the 
provisions  of  an  act  were  germane  to  the 
litle.  Morrow  v.  Wipf,  22  S.  D.  146,  115 
X.  W.  1121. 

26.  The  provision  of  the  South  Dakota 
constitution  that  the  title  of  an  act  shall 
embrace  the  subject  is  sufficiently  complied 
with  if  the  title  fairly  indicates  the  scope 
and  purpose  of  the  act  and  is  not  calculated 
to  mislead,  although  it  be  not  the  most 
appropriate  that  could  be  selected.  Mor- 
row V.  Wipf,  22  S.  D.  146,  115  N.  W.  1121. 

27.  In  determining  the  constitutionality 
of  a  legislative  act  under  N.  D.  Const.  S  61, 
article  2,  of  the  title  of  the  act  is  to  be 
construed  in  the  light  of  the  general  object 
and  purpose  of  the  act;  and  if,  so  con- 
strued, the  provisions  of  the  act  appear  to 
be  in  furtherance  of  the  general  purpose 
expressed  in  the  title,  the  act  will  be  up- 
held, as  having  the  subject-matter  ex- 
pressed in  the  title.  State  ex  rel.  Poole  v. 
Peake,  18  N.  D.  101,  120  N.  W.  47. 
Amendatorj'  act. 

28.  The  title  of  an  act  declaring  it 
amendatory  of  an  earlier  act  is  sufficient 
under  a  constitutional  provision  requiring 
the  subject  of  an  act  to  be  expressed  in  its 
title,  if  the  subject-matter  of  the  amend- 
ment is  germane  to  the  subject  of  the 
amended  act,  and  is  fairly  within  the  title 
thereof.  State  v.  Fargo  Bottling  Works 
Co.  —  N.  D.  — ,  26  L.R.A.(N.S.)  872,  124 
N.  W.  387. 

29.  An  amendatory  act  is  not  contrary  to 
K.  D.  Const,  sectio/i  61,  requiring  the  sub- 
ject of  the  act  to  be  expressed  in  the  title, 
when  it  does  not  relate  directly  to  the  pro- 
visions of  the  section  amended.  It  is  suf- 
ficient if  the  amendment  is  germane  to  the 
subject  of  the  act  of  which  the  amended  sec- 
tion is  a  part,  and  the  same  is  within  the 
ti^le  of  the  original  act.  School  Dist.  No. 
94  ▼.  King,  —  N.  D.  — ,  127  N.  W.  615. 

2.  Particular  Instances. 

Requiring   specific   appropriation   for   each 
subject,  see  Appropriations,  1. 

30.  The  title  to  N.  D.  Laws  1901,  chap. 
105,  which  is  stated  as  an  amendment  of 
N.  D.  Rev.  Codes  1890,  sec.  1269,  relating 
to  the  rights  of  purchasers  at  tax  sales,  is 
sufficient.  State  Finance  Co.  v.  Mather, 
16  N.  D,  386,  109  N.  W.  350,  11  A.  &  E. 
Ann.  Cas.  1112. 

31.  K.  D.  Code  of  Criminal  Procedure  of 
1896,  chap.  5,  commonly  known  as  the 
Bastardy  Act,  does  not  violate  N.  D.  Const. 
9  61,  for  since  the  act  is  quasi-criminal  in 
its  procedure  it  is  germane  to  the  title  of 


said  Code,  which  is  "An  act  to  establish 
a  Code  of  Criminal  Procedure  for  the  state 
of  North  Dakota."  State  v.  Brandner,  — 
N.  D.  — ,  130  N.  W.  941. 

32.  The  title  to  N.  D.  Laws  1907,  chap. 
161,  p.  255,  being  an  act  defining  the  boun- 
daries  of   the   Second,   Eighth    and    Ninth 

4'udicial  districts  of  the  state  of  North  Da- 
:ota  and  providing  for  terms  of  court  in 
said  district,"  does  not  contravene  the  pro- 
visions of  N.  D.  Const.  §  61,  art.  2,  requir- 
ing that  the  subject  of  the  act  shall  be  ex- 
pressed in  the  title,  although  the  act  pro- 
vides that  the  judge  for  the  Ninth  district 
shall  be  electea  at  the  general  election  of 
1908,  and  that  until  such  election  the  terri- 
tory comprising  said  district  shall  be  and 
remain  a  part  of  the  judicial  district  to 
which  it  belongs  under  existing  laws.  State 
ex  rel.  Erickson  v.  Burr,  16  N.  D.  681,  113 
N.  W.  705, 

AS  to  schools. 

33.  The  title  to  S.  D.  Sess.  Laws  1907, 
chap.  135,  being  "An  act  to  establish  a  uni- 
form system  of  education  for  the  state  of 
South  Dakota,  and  to  repeal  certain  legis- 
lation relating  thereto,"  embraces  but  one 
subject  and  is  not  in  violation  of  S.  D. 
Const,  art.  3,  §  21;  the  portion  of  the  title 
relating  to  the  repeal  of  other  legislation 
being  but  an  incident  to  the  main  sub- 
ject. Stephens  v.  Jones,  —  S.  D.  — ,  123 
N.  W.  705. 

Elections;  nominatioiis. 

Provision  for  placing  name  of  candidate  on 

ballot,  see  Voters  and  Elections,  26. 
See  also  Voters  and  Elections,  7. 

34.  N.  D.  Laws  1907,  chap.  109,  entitled 
"an  act  .  .  .  for  the  selection  of  can- 
didates by  popular  vote  and  relating  to 
their  nomination  and  the  perpetuation  of 
political  parties"  is  void  for  embracing  a 
plurality  of  subjects,  because  it  contains 
an  amendment  to  the  mode  of  registering 
voters  not  germane  to  the  expressed  sub- 
ject. Fitzmaurice  v.  Willis,  —  N.  D.  — , 
127  N.  W.  95. 

35.  A  primary  election  law  entitled  "An 
Act  Providing  for  the  Selection  of  Candi- 
dates for  Election  by  Popular  Vote,  and  Re- 
lating to  Their  Nomination  and  Perpetua- 
tion of  Political  Parties,"  is  sufficiently 
broad  as  to  title  to  include  a  provision  that 
if  no  candidate  for  United  States  Senator 
shall  receive  40  per  cent  of  his  party  pri- 
mary vote,  the  two  candidates  receiving  the 
highest  number  of  votes  shall  be  placed  on 
a  separate  ballot  under  their  proper  head- 
ing, to  be  voted  upon  at  the  ensuing  general 
election,  and  that  the  candidate  receiving 
a  majority  of  the  votes  cast  shall  be  the 
nominee  of  his  party  for  such  office,  since 
what  takes  place  at  the  general  election  Is 
merely  a  continuation  of  the  party  primary 
for  the  purpose  of  completing  the  party 
nomination.  State  ex  rel.  McCue  v.  Blais- 
dell,  18  N.  D.  65,  24  L.R.A.(N.S.)  465, 
118  N.  W.  141. 

30.  Provisions  in  S.  D.  Sess.  Laws  1907, 
c.  139,  entitled  "an  act  to  provide  for  the 
holding  of  primary  elections  for  the  pur- 
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pose  of  making  party  nominations,  electing 
party  delegates  and  committeemen,  and 
establishing  rules  for  regulating  the  same," 
relating  to  the  election  of  delegates  to  a 
convention,  the  holding  of  a  convention  for 
the  selection  of  candidates  for  presidential 
electors,  the  nomination  of  candidates  for 
state  office  when  no  one  has  received  suf- 
licient  votes  at  the  primaries  and  the  adop- 
tion of  a  platform,  the  nomination  of  can- 
didates for  United  States  senator,  the  selec- 
tion of  committeemen,  the  filling  of  vac- 
ancies, the  procedure  in  cases  of  dispute  as 
to  who  has  been  nominated,  and  the  issuing 
of  certificates  of  nomination  to  the  success- 
ful candidates,  are  suHiciently  embraced 
in  and  germane  to  the  title  of  the  act.  Mor- 
row V.  VVipf,  22  S.  D.  146,  115  N.  VV.  1121. 
IntoxlcatlBK  Uqnors. 
See  also  infra,  103. 

37.  An  amendatory  act  defining  intoxi- 
cating liquor,  although  including  within  its 
provisions  a  liquor  which  it  is  admitted 
will  not  produce  intoxication  in  any  degree, 
but  which  contains  the  alcoholic  principle, 
is  germane  to  the  general  subject  of  the 
amended  act,  which  purported  to  regulate 
the  manufacture  and  sale  of  intoxicating 
liquors,  and  within  the  title,  "An  Act  To 
Prescribe  Penalties  for  the  Unlawful  Man- 
ufacture, Sale,  and  Keeping  for  Sale  of 
Intoxicating  Liquors,  and  To  Regulate  the 
Sale,  Barter,  and  Giving  Away  of  Such  Li- 
quors for  Medical,  Scientific,  and  Mechani- 
cal purposes."  State  v.  Fargo  Bottling 
Works  Co.  —  N.  D.  — ,  26  L.R.A.(N.S.) 
872,  124  N.  W.  387. 

38.  An  act  purporting  to  provide  for  the 
licensing,  regulation,  and  restriction  of  the 
business  of  the  manufacture  and  sale  of 
spirituous  and  intoxicating  liquor  contains 
but  one  subject  which  is  sufficiently  ex- 
pressed in  its  title,  though  it  imposes  pen- 
alties and  liabilities  upon  persons  engaged 
in  the  liquor  trafiic,  and  provides  proceed- 
ings for  their  enforcement,  including  the 
right  and  remedies  of  a  married  woman  to 
recover  damages  for  the  selling  of  intoxi- 
cating liquors  to  her  husband.  Garrigan  v. 
Kennedy,  19  S.  D.  11,  117  Am.  St.  Rep. 
927,  lOi  N.  W.  1081,  8  A.  A  E.  Ann.  Cas. 
1125. 

State  oapltol  oommlsslon. 

39.  S.  D.  Laws  905,  eliap.  163,  entitled 
"An  act  relating  to  the  creation  of  a  state 
capitol  commission  to  provide  for  the  erec- 
tion of  a  building  for  capitol  purposes"  on 
property  therein  designated,  "and  to  pro- 
vide funds  for  that  purpose"  is  not  void 
as  a  violation  of  S.  D.  Const,  art.  3,  §  21, 
l)roviding  that  no  law  shall  embrace  more 
than  one  subject.  Davenport  v.  Elrod,  20 
S.  D.  567,  107  N.  W.  833. 

National  gvard. 

40.  X.  D.  Laws  1905,  §  2,  chap.  136,  p. 
244,  providing  that  no  appointment  to  any 
of  the  departmental  offices  of  the  state 
militia  shall  be  for  a  longer  period  than 
two  years,  is  germane  to  the  subject  and 
general  purpose  expressed  in  the  title,  "An 
act  providing  that  all  appointments  to  the 


various  departments  of  the  National  Guard 
of  the  state  of  North  Dakota  shall  be  made 
from  ofiicers  of  the  field  and  line,"  and  does 
not  contravene  the  provision  of  N.  D.  Const. 
§  61,  article  2,  requiring  that  the  subject 
of  an  act  shall  be  expressed  in  the  title. 
State  ex  rel.  Poole  v.  Peake,  18  N.  D.  101, 
120  N.  W.  47. 
Meehaiilcs'  liens. 

41.  The  provisions  of  N.  D.  Laws  1901. 
chap.  101,  p.  129,  giving  a  lien  to  material- 
men and  laborers  upon  buildings  erected 
upon  land  occupied  by  persons  pursuant  to 
the  land  laws  of  the  United  States,  is  ger- 
mane to  the  title  to  said  law,  being  "an 
act  regulating  the  filing  and  foreclosure  of 
mechanic's  liens  upon  lands  held  or  occupied 
under  a  filing  under  any  of  the  land  lavs 
of  the  United  States,"  and  does  not  con- 
travene the  provisions  of  constitution  § 
61,  article  2,  providing  that  the  subject 
of  an  act  shall  be  expressed  in  its  titl& 
Powers  Elevator  Co.  v.  Pottner,  16  N  D. 
369,  113  N.  W.  703. 

Grain  elevators. 

42.  N.  D.  Laws,  1907,  chap.  113,  p.  167, 
entitled  "An  act  requiring  elevator  com- 
panies transacting  business  in  this  state 
to  return  certificates  of  inspection  and 
weighmaster's  certificate  of  weight  to  the 
local  buyer,"  which  provides  for  the  return 
of  such  certificates  by  the  elevator  com- 
panies, etc.,  to  their  local  agents,  and  also 
that  the  latter  shall  post  the  same  in  a  con- 
spicuous place  in  the  elevators,  does  not 
contravene  N.  D.  Const.  §  61  which  requires 
that  no  bill  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its 
title.  The  subject  or  object  of  the  act  is 
to  furnish  information  to  the  public  of  the 
facts  which  such  official  certificates  will 
impart,  and  the  provisions  of  section  i 
(page  168)  requiring  local  agents  to  post 
such  certificates  in  their  elevators  are  ger- 
mane to  the  provisions  of  section  1,  and 
hence  to  the  subject  embraced  in  the  title 
of  the  act.  State  ▼.  Minneapolis  &  X. 
Elevator  Co.  17  N.  D.  23,  114  N.  W.  482. 

f.  Oeneral  and  Special  Legiglation. 

1.  Oeneral  principles. 

Constitutional  equality  of  protection  and 
privileges,  see  Constitutional  Law,  IL. 
a.  1. 

Provision  for  rejecting  unregistered  or  un- 
sworn voters,  see  Voters  and  El«e- 
tions,  6. 

43.  A  standard  prescribed  by  a  general 
law  for  the  determination  of  a  basis  of 
classification  that  is  from  its  nature  »"' 
character  unstable,  illogical,  inconstant, 
and  arbitrary,  cannot  serve  as  a  means  for 
the  computation  of  groups  that  must  bear 
to  it  and  to  each  other  the  natural,  con- 
stant, and  unvarving  relation  required  W 
the  Xorth  Dakota  Constitution ;  and  a  la» 
that  operates  diversely  upon  classes  so 
determined  cannot  have"  a  just,  reasonable. 
and  uniform  operation.     State  ex  rel.  Do'^ 
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val  T.  Hamilton,  —  N.  D.  — ,  129  N.  W. 
916. 

44;  In  case  it  is  apparent  that  from  the 
nature  of  a  general  law  and  the  ends  it 
purposes  to  enect  that  its  aims  can  be  at- 
tained only  through  the  medium  of  groups 
or  aggregations  of  persons,  a  certain  class!- 
tlcation  of  objects  to  be  affected  differently 
by  the  operation  of  the  law,  may  be  made. 
But  such  classiiication,  if  made,  must  rest 
upon  some  difference  which  bears  a  true  and 
just  relation  to  the  act  in  reference  to 
which  the  classification  is  proposed,  and 
must  be  reasonable  and  natural,  not  arti- 
ficial or  arbitrary.  State  ex  rel.  Dorval 
V.  Hamilton,  —  N.  D.  — ,  129  N.  W.  916. 

2.  Particular  ttatut'CS. 

45.  N.  D.  Laws  of  1907,  chap.  237,  p. 
374,  providing  for  the  support  of  the  State 
Institution  for  the  Feeble  Minded  at  Graf- 
ton, requiring  each  county  auditor  to  issue 
a  warrant  for  the  support  of  any  indigent 
inmates  of  the  hospital  from  their  counties, 
is  not  unconstitutional  as  special  legisla- 
tion in  regard  to  taxation  under  the  con- 
stitution, §  69,  subd.  23.  State  ex  rel. 
McCue  V.  Lewis,  18  N,  D.  126,  119  N.  W. 
1037. 

As  to  eonntle*. 

Special   legislation   as   to  county   seat,   see 

Constitutional  Law,  49. 
See   also   infra,  45. 

46.  N.  D.  Laws  1903,  chap.  69,  p.  78, 
is  a  special  law  for  the  alteration  of  county 
boundaries,  and  is  therefore  in  conflict  with 
N.  D.  Const.  §  167  which  provides  that  the 
organizing  of  new  counties  shall  be  by 
^neral  law.  State  ex  rel.  Frich  v.  Stark 
County,  14  N.  D.  368,  103  N.  W.  913. 
As  to  taxes. 

See   also  supra,  45. 

47.  The  second  proviso  contained  in  S. 
D.  Laws  1903,  chap.  207,  that  county  audi- 
tors may  receive  a  salary  of  $1500  in 
counties  having  a  population  of  12,000  or 
over,  is  a  limitation  upon  the  first  proviso, 
which  fixes  the  minimum  and  maximum 
compensation  to  be  allowed  when  computed 
upon  the  basis  of  taxable  valuation  in 
counties  having  a  population  of  1500  or 
less  but  providing  that  the  compensation 
of  no  county  auditor  shall  be  in  excess  of 
$1200,  and  such  statute  giving  county  com- 
missioners power  to  fix  such  compensation 
in  counties  of  12,000  population,  is  not  in 
violation  of  S.  D.  Const,  art.  9,  §  6,  provid- 
ing that  the  compensation  of  county,  town- 
ship and  distinct  officers  shall  be  fixed  by 
general  law.  Brookings  County  v.  Murphy, 
?3  S.  D.  311,  121  N.  W.  793. 

48.  N.  D.  Laws  of  1903,  chap.  161  which 
provides  proceedings  for  the  enforcement  of 
payment  of  taxes  on  lands  sold  to  state  or 
county  and  remaining  unredeemed,  by  the 
actions  of  the  several  boards  of  county 
commissioners  does  not  violate  N.  D.  Const. 

S  6!).  subd.  23  which  prohibits  the  legis- 
lature from  passing  local  or  special  laws 
"for  the  assessment  or  collection  of  taxes," 


or  §  11  which  requires  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion." The  remedy  afforded  by  this  act 
is  extended  to  each  county  in  the  state,  and 
upon  the  same  terms,  and  when  invoked  it 
is  followed  by  the  same  consequences.  It 
is  therefore  uniform  in  it*  operation,  with- 
in the  meaning  of  the  above  constitutional 
requirement.  Picton  v.  Cass  County,  13  N. 
D.  242,  100  N.  W.  711,  3  A.  &  E.  Ann.  Cas. 
345. 

As  to  meehanlcs'  lleas. 

40.  An  act  giving  to  materialmen  and 
laborers  a  lien  upon  buildings  erected  upon 
government  lands  held  under  the  laws  of 
the  United  States  is'  not  repugnant  to  the 
constitution,  providing  that  all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion. Powfers  Elevator  Co.  v.  Pottner,  16 
N.  D.  359,  113  N.  W.  703. 
As  to  prlmarj  elections. 
See  also  Voters  and  Elections,  66. 

50.  The  primary  election  law  of  North 
Dakota,  in  common  with  all  general  laws 
regulating  the  elective  franchise,  is  in  all 
its  parts  within  the  constitutional  require- 
ments that  it  must  be  just  and  reasonable 
must  have  a  uniform  operation  throughout 
the  state,  and  must  bear  with  substantial 
equality  upon  parties,  candidates,  and  all 
classes  of  citizens.  State  ex  rel.  Dorval 
V.  Hamilton,  —  N.  D.  — ,  129  N.  W.  916. 
As  to  Intoxicating  Ilqnors. 

51.  N.  D.  Laws  1907,  chap.  189,  p.  307, 
requiring  that  internal  revenue  receipts  is- 
sued for  the  sale  of  intoxicating  liquors,  be 
registered  and  published,  is  not  unconsti- 
tutional as  being  special  legislation  con- 
trary to  N.  D.  Const.  §  13.  State  ex  rel. 
Flaherty  v.  Hanson,  16  N.  D.  347,  113  N. 
W.  371. 


in.    CONSIBUOnOIT;    OPERATION;    EfFBOT. 

a.  In  Oeneral. 

Construction  of  statute  as  to  discrimina- 
tion by  carrier,  see  Carriers,  36. 

Construction  of  statute  as  to  punishment 
of  bank  officers  for  crimes,  see  Consti- 
tutional Law,  44. 

Effect  of  decision  construing  statute  prior 
to  amendment,  see  Courts,  76. 

Presumption   as   to,   see   Evidence,   31-32a. 

52.  A  construction,  which  completely 
nullifies  a  plain  statutoiy  provision,  can- 
not be  adopted  when  the  law  is  susceptible 
of  another  construction,  which  is  reason- 
ably in  harmony  with  the  apparent  object 
sought  to  be  accomplished  by  the  legisla- 
ture. State  ex  rel.  Kettle  River  Quarries 
Co.  V.  Duis,  17  N.  D.  319,  116  N.  W.  761. 

53.  The  particular  enactment  must  be 
operative,  and  the  general  enactment  must 
be  taken  to  affect  only  such  cases  within 
its  general  language  as  are  not  within  the 
provisions  of  the  particular,  where  there 
is  in  the  same  statute  a  particular  enact- 
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ment  and  also  a  general  one,  which  in  ita 
moat  oomprehensiTe  Benae  would  include 
vrhat  ia  embraced  in  the  former.  Sanford 
V.  King,  19  S.  D.  334,  103  N.  W.  28. 

54.  The  act  of  Congreaa  of  February  2, 
1003,  chap.  3S1  (32  Stat,  at  L.  793,  U.  S. 
Comp.  Stat.  Supp.  1906,  p.  719),  providing 
that  persons  committing  offenses  upon  any 
Indian  reservation  ahall  be  subject  to  the 
same  penalties  and  punishment  as  "are"  all 
other  persons  convicted  of  such  offenses 
under  "the  laws  of  the  state  of  South  Da- 
kota" adopts  the  punishment  as  fixed  by 
the  South  Dalcota  laws  in  1903  and  is  not 
objectionable  as  delegating  to  the  state  of 
South  Dakota  authority  to  fix  in  the  future 
at  pleasure  the  punishment  of  Federal  of- 
fenses. Hollister  v.  United  States,  76  C. 
C.  A.  337,  146  Fed,  773. 

66.  When  the  meaning  of  a  statute  is 
doubtful,  so  that  either  of  two  construc- 
tions may  with  propriety  be  adopted  by 
the  court,  it  is  tne  duty  of  the  court  to 
adopt  that  construction  best  calculated  to 
protect  the  public  against  fraud  and  im- 
position, even  though  in  individual  in- 
stances such  construction  may  work  slight 
hardship.  Ster«  v.  Fargo,  18  N.  D.  289, 
26  L.R.A.(N.S.)  666,  122  N.  W.  403. 
Orammatloal  miea. 

56.  Grammatical  rules  of  construction 
are  not  rules  of  law,  and  in  construing 
statutes  must  always  be  subservient  to  the 
intent  of  the  Legislature.  Fremont,  E.  & 
M.  Valley  R.  Co.  v.  Pennington  County,  20 
8.  D.  270,  106  N.  W.  929. 
Constrains  statntes  tocether. 
See  also  State  Institutions,  1. 

67.  N.  D.  Revenue  Law  of  1890,  c.  132, 
§  72,  was  passed  by  the  Legislature  provid- 
ing for  the  sale  of  land  for  the  nonpay- 
ment of  taxes,  and  providing  for  issuing 
certificates  of  sale,  and  the  effect  of  such 
certificates  as  evidence.  It  further  pro- 
vided that  the  purchaser  would  be  entitled 
to  a  deed  in  a  prescribed  time.  There  was 
a  failure  to  designate  the  officer  who  should 
issue  such  deed,  or  what  the  recitals  or 
effect  of  the  deed  should  be.  In  1891  by 
chapter  100,  §  110,  the  Legislature  pro- 
vided for  the  issuance  of  deeds  under  sales 
made  under  the  1890  law,  and  prescribed 
what  the  recitals  of  the  deed  should  be,  and 
defined  the  effect  of  such  recitals,  and  pro- 
vided that  the  deeds  should  be  prima 
facie  evidence  of  the  regularity  of  prior 
proceedings.  Held,  that  the  two  laws 
should  be  construed  together,  the  same  as 
though  passed  at  the  same  time.  Fisher  v. 
Bette,  12  N.  D.  197,  96  N.  W.  132. 

68.  Under  S.  D.  Laws  1903,  chap.  205, 
pp.  270,  271,  §§  2,  3,  which  re-enact  S.  D. 
Rev.  Codes,  1877,  p.  900,  providing  that  if- 
the  provisions  of  any  Code  conflict  with 
or  contravene  the  provisions  of  any  other 
Code,  the  provisions  of  such  Code  must 
prevail  as  to  all  matters  and  questions 
arising  thereunder  out  of  the  same  subject- 
matter,  S.  D.  Rev.  Civ.  Code  §  1243,  abol- 
ishing all  distinctions  between  sealed  and 
unsealed   instruments  should   be   construed 


with  S.  D.  Rev.  Code  Civ.  Proc.  §  58,  limit- 
ing actions  to  be  commenced  upon  sealed 
instruments  to  twenty  years,  to  abolish  all 
distinction  between  sealed  and  unsealed  in- 
struments, except  as  to  the  statute  of  limi- 
tations. Gibson  v.  Allen,  19  S.  D.  617,  104 
N.  W.  276. 

Constrains  entiro  statnte  tosetb^'- 

See  also  infra,  76. 

59.  In  construing  a  statute  the  whole 
of  the  same  should  be  considered  together, 
so  as,  if  possible,  to  give  to  each  pan 
thereof  such  construction  aa  will  render  the 
whole  law  harmonious  anil  consistent,  the 
one  part  with  the  other.  State  v.  John- 
son, 23  S.  D.  293,  22  L.R.A.(N.S.)  1007, 
121   N.   W.   785. 

b.  Legitlative  Intent. 

Admissibility    of    legislative    journals    to 

prove,  see  Evidence,  285. 
See  also  infra,  76,  77,  92. 

60.  Rules  of  stattttorr  construction  are 
designed  to  ascertain  the  legislative  wiU. 
Fremont,  E.  &  M.  Valley  R.  Co.  v.  Penn- 
ington County,  22  S.  D.  202,  116  N.  W. 
76. 

61.  In  ascertaining  what  the  legislative 
intent  is  in  construing  statutes,  inharmon- 
ious and  contradictory  sections  should  be 
harmonized  and  made  effectual  if  it  can 
be  done  under  reasonable  rules  of  construc- 
tion, and  no  section  or  utterance  should 
be  nullified  if  it  can  be  given  effect  by  such 
rules.  State  ex  rel.  Erickson  v.  Burr,  16 
N.  D.  681,  113  N.  W.  705. 

62.  In  construing  a  statute,  the  courts 
will,  if  possible,  give  effect  to  the  manifest 
intent  of  the  legislature,  as  disclosed  bf 
the  provisions  of  the  whole  act,  although  in 
so  doing  it  becomes  necessary  to  disr^ard 
the  strict  letter  of  the  law  in  some  of  its 
provisions.  State  ex  rel.  Flaherty  v.  Han- 
.son,  16  N.  D.  347,  113  N.  W.  371. 

63.  In  construing  statutes,  the  great  aim 
of  courts  should  be  to  give  effect  to  the  in- 
tent of  the  legislature  in  the  enactment  of 
each  provision  of  the  law.  State  ex  rel. 
Erickson  v.  Burr,  16  N.  D.  581,  113  X. 
W.    705. 

64.  In  determining  what  the  legislativ* 
intention  was  in  passing  a  law  whose  pro- 
visions are  contradictory  on  its  face,  the 
fact  that  the  journal  shows  that  a  positive 
provision,  contradictory  of  a  provision 
striken  out,  was  inserted  in  the  act  by  as 
amendment  adopted  aa  the  last  act  before 
it  was  passed  by  one  body,  will  be  accepted 
as  controlling  of  the  intent,  and  the  seem- 
ingly contradictory  provisions  left  in  the 
act  will  be  disregarded  and  deemed  to  be 
in  the  law  through  inadvertence.  State 
ex  rel.  Erickson  v.  Burr,  16  N.  D.  581,  113 
N.  W.  705. 

65.  While  the  history  of  legislation  on 
any  subject  may  be  resorted  to  for  the 
purpose  of  construction  in  case  of  doubt 
as  to  the  legislative  intent,  no  part  of 
either  Revised  Code  should  be  disregarded 
on  the  theory  that  it  was  erroneously  in- 
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eluded  by  the  Code  commissioners;  the 
language  of  each  being  the  language  of 
the  Legislature,  subject  to  the  rules  of  in- 
terpretation and  construction  applicable 
to  an  entire  act.  Hughes  t.  Lawrence 
County,  —  S.  D.  — ,  127  N.  W.  613. 

c.  Favoring  Construction  Upholding  Valid- 
ity. 

06.  A  construction  consistent  with  the 
Constitution  will  be  given  to  statute  if 
possible.  Re  Watson,  17  S.  D.  486,  97 
X.  W.  4C3,  2  A.  &  E.  Ann.  Gas.  321. 

67.  Whenever  an  act  of  the  legislature 
can  be  so  construed  and  applied  as  to  avoid 
conflict  with  the  Constitution  and  give  it 
the  force  of  law,  such  construction  will  be 
adopted  by  the  courts.  Brookings  County 
V.  Murphy,  23  S.  D.  311,  121  N.  W.  793. 

68.  A  state  statute  which  includes  by 
general  language  in  a  single  class  those 
within  and  those  without  the  constitutional 
class  cannot  be  sustained  by  limiting  it 
by.  judicial  construction  to  the  constitu- 
tional class.  Chicago,  M.  k,  St.  P.  R.  Co. 
V.  Westby,  —  L.R.A.(N.S.)  — ,  102  C.  C. 
A.  65,  178  Fed.  619. 

69.  The  South  Dakota  Employers'  Lia- 
bility act,  S.  D.  Sess.  Laws,  1907,  chap. 
210,  which  by  its  terms  makes  every  com- 
mon carrier  engaged  in  commerce  in  the 
state  liable  for  the  death  or  injury  of 
"any"  employee  caused  by  the  negligence 
of  a  fellow  servant,  or  contributed  to  by 
his  own  Diligence  cannot,  for  the  pur^se 
of  a  constitutional  classification,  be  limited 
to  common  carriers  by  railroad  and  em- 
ployees engaged  in  hazardous  and  dangerous 
occupations.  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Westby,  —  L.R.A.(N.S.)  — ,  102  C.  C. 
A.  66,  178  Fed.  619. 

d.  Statute  Adopted  from  Another  State. 
Presumption  as  to,  see  Evidence,  33-34. 

70.  The  construction  given  in  a  state 
from  which  a  statute  was  borrowed  will  be 
followed.  State  v.  Stevens,  —  N.  D.  — , 
123  N.  W.  888. 

71.  In  construing  a  statutory  provision 
adopted  from  another  state  the  settled  rule 
of  construction  in  such  state  will  be  fol- 
lowed as  nearly  as  possible.  Beddow  v. 
Flage,  —  N.  D.  — ,  128  N.  W.  97. 

72.  The  supreme  court  need  not  adopt 
the  erroneous  construction  placed  upon  a 
foreign  statute,  though  that  statute  has 
been  copied  into .  the  laws  of  the  state. 
Pierson  t.  Minnehaha  County,  —  S.  D.  — , 
128  N.  W.  616. 

73.  The  courts  of  a  state  adopting  a 
statute  from  another  state  are  not  bound 
by  any  constitutional  construction  placed 
upon  the  statute  by  the  courts  of  the  lat- 
ter statcf  although  it  was  made  before  such 
adoption.  Re  McKennan,  —  S.  D.  — ,  — 
LJl.A.(N.S.)  — ,  126  N.  W.  611. 

e.  Proviso;  Exception. 

74.  The  provisos  contained  in  a  statute 
must  be  construed  in  connection  with  the 


section  of  which  it  formii  a  part,  as  it  is 
only  by  so  construing  them  that  the  true 
meaning  and  intent  of  the  legislative  body 
may  be  arrived  at.  Brookings  County  v. 
Murphy,  23  S.  D.  311,  121  N.  W.  793. 

75.  Provisos  attached  to  appropriation 
acts  for  the  purpose  of  procuring  the  pas- 
sage of  general  laws  which  could  not  be  ac- 
complished in  independent  statute  must  be 
construed  and  treated  the  same  as  if  they 
were  separate  and  independent  enactments. 
National  Bank  v.  Cleveland,  156  Fed.  251. 

76.  Words  expressive  of  a  particular  in- 
tent, incompatible  with  other  words  ex- 
pressive of  a  general  intent,  will  be  con- 
strued to  make  an  exception,  so  that  all 
parts  of  the  act  may  have  effect.  Brook- 
ings County  V.  Murphy,  23  S.  D.  311,  121 
N.  W.  793. 

f.  Mandatory  or  Directory. 

Construing  "may"  as  "must"  in  statute  for 
change  of  venue,  see  Action  or  Suit, 
114. 

See  also  Judgment,  61;  Schools,  8;  Taxes, 
30,  31,  226. 

77.  Whether  a  statute  is  permissive  or 
mandatory  depends  upon  the  intent  of  the 
legislature.  State  v.  Barry,  14  N.  D.  316, 
103  N.  W.  637. 

78.  When  the  context  or  the  purpose  of 
the  statute  require  it,  the  word  may"  will 
be  construed  to  read  "shall."  Mills  v.  For- 
tune, 14  N.  D.  460,  105  N.  W.  235. 

79.  Where  a  statute  imposes  a  duty  or 
confers  a  power  on  a  public  officer  for  pub- 
lic purposes,  the  construction  is  mandatory 
and  not  directory.  Stephens  v.  Jones,  — 
8.  D.  — ,  123  N.  W.  705. 

80.  It  is  a  general  rule  of  construction 
that  statutes  which  confer  upon  public 
officers  power  to  act,  for  the  sake  of  jus- 
tice or  concerning  public  interests  or  the 
rights  of  third  persons,  although  permis- 
sive in  form,  are  mandatory,  and  impose 
a  positive  duty  to  act  when  the  condition 
calling  for  the  exercise,  of  the  power  is 
present.  State  v.  Barry,  14  N.  D.  316,  103 
N.  W.  637. 

81.  Where  a  statutory  power  is  granted, 
whether  to  a  court  or  to  an  officer,  which 
otherwise  does  not  exist,  the  mode  of  pro- 
ceeding must  be  strictly  pursued,  the  pro- 
visions regulating  the  procedure  being  man- 
datory as  to  the  essence  of  the  thing  re- 
quired to  be  done.  Stephens  v.  Jones,  — 
S.  D.  — ,  123  N.  W.  705. 

g.   Construction  of  Words  and  Phrases. 

"May"  and  "shall,"  see  supra.  III.  f. 
Construing  "may"   as   "must"   in   statutes 

for  change  of  venue,  see  Action  or  Suit, 

114. 
Presumption   as  to,   see  Evidence.   32a. 
See  also  Insurance,  41;  Jury,  3;  Service,  1. 

82.  In  construing  words  and  phrases  used 
in  statutes  the  court  should  give  effect  to 
the  headings  according  to  their  plain  im- 
port. State  V.  Johnson,  —  8.  D.  — ,  124 
X.  W.  847. 
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83.  Under  N.  D.  Rev.  Codes  1005,  §  2330 
providing  that  "upon  the  qualification," 
of  county  commissioners,  a  new  county  or- 
ganized shall  be  deemed  to  have  existence 
as  such,  the  word  "upon"  means  after  or 
following.  Murray  t.  Davis,  —  N.  D.  — , 
128  N.  W.  305. 

h.  Strict  or  Liberal  Construction. 

1.  In  Qeneral. 

Liberal  construction  of  statute  as  to  change 
of  Venue,  see  Action  or  Suit,  109. 

Statute  for  issuance  of  municipal  bonds, 
see    Bonds,    10. 

Statute  for  organization  of  new  counties, 
see  Counties,  2-4. 

Ab  to  allowance  of  costs,  see  Costs  and 
Fees,  2. 

See  also  Pleading,  88;  Set-OfT  and  Counter- 
claim, 1. 

84.  In  proceedings  bad  under  a  statute 
affecting  the  title  or  interest  of  parties  in 
property,  the  statute  must  be  strictljr  com- 
plied with,  and  parties  assuming  to  act 
under  such  statute  must  so  conduct  the 
same  as  to  show  that  they  are  acting  with- 
in the  powers  conferred  upon  them  by  the 
statute.  Deeters  v.  Clarke,  23  S.  D.  298. 
121  N.  W.  788. 

85.  A  statute  providing  that  misrepre- 
sentations in  applications  for  insurance 
shall  not  be  deemed  material  unless  made 
with  actual  intent  to  deceive,  or  unless  the 
matter  represented  increased  the  risk  of 
loss,  is  remedial  and  should  be  strictly  con- 
strued. Soules  V.  Brotherhood  of  Ameri- 
can Yeomen,  —  N.  D.  — ,  120  N.  W.  760. 
CoBstrnctioii  of  title. 

86.  The  title  to  an  act  should  be  liberal- 
fy  construed,  and  the  conflict  with  the  con- 
stitutional provision  must  appear  clear  and 
palpable,  and  in  case  of  doubt  whether  the 
subject  is  expressed  in  the  title,  the  law 
will  be  upheld.  State  ex  rel.  Erickson  v. 
Burr,  16  N.  D.  581,  113  N.  W.  705. 

2.  Eminent  Domain  Statutes. 

87.  In  condemnation  proceedings  based 
on  the  right  to  acquire  land  for  public  pur- 
poses under  the  power  of  eminent  domain, 
if  a  statute  confers  such  power,  it  will  be 
liberally  and  reasonably  construed,  so  aa 
to  make  its  purpose  effective.  Pefcersliurg 
•School  Dist.  V.  Peterson,  14  N.  D.  344,  103 
N.  W.  756. 

88.  When  the  question  to  be  determined 
is  whether  a  statute  confers  the  power  to 
exercise  the  right  of  eminent  domain,  the 
statute  is  to  be  strictly  construed.  Peters- 
burg School  Dist.  V.  Peterson,  14  N.  D.  344, 
103  N.  W.  766. 

3.  Mechanics'  Lien  Law. 

89.  The  mechanic's  lien  law  is  remedial, 
and  should  be  liberally  construed  to  ef- 
fectuate its  purposes.  Salzer  Lumber  Co.  v. 
Claflin,  16  N.  D.  601,  113  N.  W.  1036. 


4.  Taxes;  Exemption. 

90.  The  exemption  law  should  be  liberal- 
ly construed  in  favor  of  the  debtor.  Velaon 
V.  Oium,  21  S.  D.  541,  114  N.  W.  69L 

91.  A  statute  authorizing  special  asaea*- 
ments  for  local  improvements  must  ht 
strictly  construed,  and  every  statutory  re- 
quirement strictly  complied  with.  Whit- 
taker  V.  Deadwood,  23  S.  D.  538.  122  \ 
W.  500.  .  -  • 

92.  The  constitutional  and  statutory  pro- 
visions of  North  Dakota  declaring  as  ex- 
empt to  the  head  of  a  family  the  home- 
stead as  created,  defined  and'  limited  by 
law,  should  be  liberally  construed  with  a 
view  of  carrying  into  effect  the  obvions 
purpose  of  their  enactment.  Dieter  v. 
Fraine,  —  N.  D.  — ,  128  N.  W.  684. 

i.  Prospective  or  Retrospective  Operatum; 
Effect  on  Ewisting  Rights. 

Presumption  as  to,  see  Evidence,  32. 

93.  Legislative  enactments  will  not  be 
construed  to  operate  retrospectively  unless 
such  an  intention  is  expressly  declared,  or 
appears  by  necessary  implication  so  clear- 
ly that  no  reasonable  doubt  exists  concern- 
ing the  subject.  Hulin  v.  Butte  County,  18 
S.  D.  339,  100  N.  W.  739. 

Trial  de  boto  on  appeal. 

94.  N.  D.  Laws  1003  chap.  201  p.  277, 
withdrawing  from  the  right  of  trial  de  novo 
on  appeal  "actions  or  proceedings  properly 
triable  with  a  jury"  and  therein  amending 
N.  D.  Rev.  Codes  1899,  §  5630,  applies  to 
trials  after  it  took  effect  though  the  action 
was  pending  before,  there  being  no  saving 
clause  as  to  pending  actions.  Barnum  v. 
Gorham  Land  Co.  13  N.  D.  359,  lOO  N.  W. 
1070. 

Adverse  poMeaalon. 

95.  The  provision  of  N.  D.  Rev.  Codes 
1899,  §  3491a,  that  all  titles  to  real  prop- 
erty vested  in  any  person  or  persons  "who 
have  been,  or  who  hereafter  may  be"  in 
adverse  possession  of  land  for  ten  years  and 
shall  have  paid  all  taxes  and  assessments 
legally  levied  thereon  shall  be  declared  good 
and  valid,  is  retrospective  in  its  operauon. 
Schauble  v.  Schulz,  69  C.  C.  A.  581,  137 
Fed.  389. 

Umitatlen  of  aetioaa. 

96.  The  amendatory  provision  of  K.  D. 
Laws  1006,  chap.  5,  p.  0,  excepting  from 
the  operation  of  the  former  statute,  pro- 
viding that  absence  or  nonresidence  from 
the  state  shall  suspend  the  running  of  the 
statute  of  limitations,  all  actions  and  pro- 
ceedings for  the  foreclosure  of  mortgages 
on  real  property,  docs  not  apply  to  exist- 
ing causes  of  action  for  the  foreclosure  of 
mortgages,  which  accrued  prior  to*the  pas- 
sage of  such  amendatory  statute,  since  no 
reasonable  time  is  designated  therein  for 
the  commencement  of  such  foreclosure  pro- 
ceedings after  the  taking  effect  of  the  stat- 
ute. Adams  &  F.  Co.  v.  Kenovcr.  17  N-  D- 
302,  16  L.R>A.(N.S.)  681,  116  N.  W.  98. 
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Ooiutraetlon  of  bridge*. 

97.  The  act  of  Congress  of  Mar.  23, 
1906,  chap.  1130,  §  S,  34  Stat.  85;  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  135S,  regulating 
the  construction  of  bridges  over  navigable 
rivers,  and  providing  for  the  removal  of 
any  bridge  or  structure  across  any  navi- 
gable river  in  violation  of  the  provisions  of 
such  act  shall  be  enforced  by  injunction, 
mandamus,  or  other  summary  process  upon 
application  to  the  circuit  court  in  the  dis- 
trict where  the  structure  may  in  whole  or 
in  part  exist,  does  not  apply  to  bridges  au- 
thorized previous  to  its  enactment.  State 
ex  rel.  Clark  v.  White  River  Valley  R.  Co. 
—  S.  D.  — ,  129  N.  W.  1034. 

Ifotioe  of  olaim  against  mnalcipality. 

98.  A  statute  requiring  notice  to  be  given 
to  a  municipal  corporation  before  suit  is 
brought,  to  hold  it  liable  for  a  personal  in- 
jury, does  not  apply  to  a  cause  the  ac- 
tion upon  which  is  brought  on  the  very  day 
the  statute  goes  into  effect.  Baldwin  v. 
Aberdeen,  23  S.  D.  636,  26  L.R.A.(N.S.) 
116,  123  N.  W.  80. 

Taxes;  reTenne  laws. 

9"J.  ihe  general  rule  of  construction  ap- 
plicable to  repeals  and  revisions  of  reve- 
nue laws  is  that  they  are  to  have  a  pros- 
pective operation  only,  unless  the  intent  of 
the  legislature  to  the  contrary  clearly  ap- 
pears. Blakemore  v.  Cooper,  15  N.  D.  5,  4 
I,.R.A.(N.S.)  1074,  125  Am.  St.  Rep.  574, 
106  N.  W.  566. 

100.  The  provision  of  S.  D.  Rev.  Pol. 
code  §  2191,  that  "all  taxes  assessed  upon 
personal  property  within  this  state  shall 
be  a  first  lien  on  all  personal  property  of 
the  person  against  whom  personal  taxes  are 
assessed,"  has  no  application  to  antecedent 
assessments.  Hulin  v.  Butte  County,  18  S. 
D.  339,  100  N.  VV.  739. 

101.  N.  D.  Laws  1890,  c.  132,  p.  398,  §  57, 
creating  a  proceeding  to  result  in  a  tax 
judgment,  being  purely  remedial,  and  mere- 
ly giving  a  remedy  to  enforce  existing 
taxes,  is  to  be  construed  as  applying  to 
taxes  levied  (but  not  collected)  prior  to  its 
passage  as  well  as  to  those  levied  there- 
after. Hanson  v.  Franklin,  —  N.  D.  — , 
123  N.  W.  386. 

102.  The  provisions  of  the  North  Dakota 
Revised  Codes  of  1895,  and  of  chapter  126, 
p.  256,  N.  D.  Laws  1897,  and  of  chapter 
166,  p.  221,  Laws  1901,  relating  to  redemp- 
tion from  tax  sales,  are  prospective,  and 
do  not  apply  to  certificates  issued  under 
former  statutes.  Blakemore  v.  Cooper,  15 
N.  D.  5,  4  L.R.A.(N.S.)  1074,  125  Am.  St. 
Rep.  574,  106  N.  W.  566. 


IV.  Amendment;  Re-enactment ;  Repeal. 
a.  Amendment. 

Effect  of  amendment,  see  infra,  IV.  c. 
Title  of  amendatory  act,  see  supra,  28,  29. 
Perpetuation  of  common  law  doctrine  as  to 

champerty  by  enactment  of  statute,  see 

Champerty,  16. 


Of  ordinance  or  resolution,   see  Municipal 

Corporations,   22-25. 
See  also  infra,  105. 

103.  A  statute  defining  intoxicating  li- 
quors, which  is  complete  in  itself,  contains 
no  reference  to,  and  does  not  purport  to 
amend,  an  act  providing  a  penalty  for  vio- 
lations o^  the  prohibitory  laws,  although  by 
implication  affecting  and  modifying  the 
meaning  thereof  somewhat,  is  not  for  that 
reason  repugnant  to  a  constitutional  re- 
quirement that  all  portions  of  an  amended 
statute  which  are  retained  in  a  new  enact- 
ment be  incorporated  and  published  in  the 
amended  act.  State  v.  Fargo  Bottling 
Works  Co.  —  N.  D.  — ,  26  L.R.A.(N.S.) 
872,  124  N.  W.  387. 

b.  Repeal. ' 

Effect  of  repeal,  see  infra,  113. 

Impairment  of  contract  obligations  by,  see 
Contracts,  VII. 

Of  ordinance  or  resolution,  see  Mimicipal 
Corporations,  22-25. 

See  also  Insurance,  5;  Municipal  Corpora- 
tions, 14;  Taxes,  25;  Telephones,  7. 

104.  Although  repeals  by  implication  are 
not  favored,  two  irreconcilably  repugnant 
acts  passed  at  different  times  relative  to 
the  same  subject  cannot  stand  together,  and 
the  later  operates  to  repeal  the  earlier. 
State  ex  rel.  State  Farmers  Mut.  Hail  Ins. 
Co.  v.  Cooper,  18  N.  D.  583,  120  N.  W. 
878. 

105.  When  a  statute  is  amended  "so  as  to 
read  as  follows,"  all  the  provisions  of  such 
statute  not  repeated  in  the  amendment  are 
thereby  repealed  and  of  no  effect  whatever. 
State  V.  Mcllvenna,  21  S.  D.  489,  113  N.  W. 
878. 

106.  The  enactment  of  N.  D.  Rev.  Codes 
1906,  §  6296,  which  provides  generally  that 
liens  upon  personal  property  may  be  fore- 
closed upon  the  notice  and  in  the  manner 
provided  for  the  foreclosure  of  mortgages 
upon  personal  property,  did  not  operate  to 
repeal  the  special  provision  relating  to  the 
foreclosure  of  pledged  property  as  con- 
tained in  §§  6193-6218.  Reeves  &  Co.  v. 
Bruening,  16  N.  W.  398,  114  N.  W.  313. 

107.  S.  D.  Rev.  Pol.  Code,  §  1732,  taken 
from  Dak.  Laws  1883,  chap.  112,  sub- 
chap.  2,  §  61,  giving  county  commissioners 
power  to  appropriate  money  from  the  coun- 
ty treasury  for  the  opening,  vacating  re- 
surveying  or  otherwise  improving  county 
roads,  not  exceeding  a  certain  ratio  to  as- 
sessed valuation,  was  not  repealed  by  S.  D. 
Rev.  Pol.  Code,  §  2137,  taken  from  S.  D. 
Laws  1899,  chap.  41,  which  creates  funds 
to  be  paid  out  for  county  roads.  Hughes 
v.  Lawrence  County,  —  S.  D.  — ,  127  N.  W. 
613. 

108.  Dak.  Comp.  Laws  1887,  §  428,  em- 
powering circuit  court  judges  to  appoint 
and  hold  special  terms  in  any  county  or 
subdivision,  was  not  repealed  by  S.  D.  Lawa 
1890,  chap.  76,  p.  174,  which  relates  to 
regular  terms.  Re  Nelson,  19  S.  D.  214, 
102  N.  W.  886. 
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109.  Dak.  Comp.  Lavs  1887,  §  426,  em- 
powering circuit  court  judges  to  appoint 
and  hold  special  terms  in  any  county  or 
subdivision,  does  not  conflict  with  the  South 
Dakota  Constitution,  as  art.  5,  §  27  there- 
of provides  for  at  least  one  term  annually, 
§  28  permits  of  special  terms  under  such 
regulations  as  may  be  provided  by  law,  and 
§  33  empowers  the  judges  to  fix  the  terms 
of  court  until  the  legislature  shall  do  so, 
and  is  therefore  continued  in  full  force  and 
effect  by  virtue  of  S.  D.  Laws  1890,  chap. 
105,  p.  254,  which  provides  for  the  con- 
tinuance in  full  force  of  all  laws  in  force 
in  the  territory  when  the  state  was  ad- 
mitted, not  repugnant  to  or  inconsistent 
with  the  state  Constitution.  Re  Nelson, 
19  S.  D.  214,  102  N.  W.  885. 

110.  N.  D.  Laws  1887,  chapter  60,  p. 
151,  did  not  repeal  that  portion  of  Dak. 
Comp.  Laws  §  1417,  which  gives  treasurers 
five  per  cent  commission  on  sale  of  lands 
for  delinquent  taxes.  Nichols  v.  Roberts, 
12  N.  D.  193,  96  N.  W.  298. 

111.  The  operation  of  S.  D.  Laws  1893, 
chap.  36,  p.  S6,  §  1,  requiring  conditional 
.sales  to  be  recorded  to  protect  the  vendor 
asainst  third  persons  without  notice,  which 
was  re-enacted  to  take  effect,  by  S.  D. 
Rev.  Civ.  Code  §  1315,  is  not  interrupted 
by  the  repealing  act,  S.  D.  Laws  1903,  chap. 
199,  p.  263,  which  did  not  go  into  effect 
until  the  re-enactment  became  operative,  as 
both  acts  by  their  provisions  took  effect  at 
twelve  o'clock  qn  the  same  day.  Pringle 
V.  Canfleld,  19  S.  D.  606,  104  N.  W.  223. 

ECeot  of  liiT»lldlt7  of  repeaUng  ctat- 
Qte. 

112.  Where  a  subsequent  statute  abro- 
gating a  former  one  is  invalid  such  former 
statute  continues  in  force.  Morrow  v. 
Wipf,  22  S.  D.  146,  115  N.  W.  1121. 

c.  Eifeot  of  Repeal  or  Amendment  on  Emst- 
ing  Rights  and  Remedies. 

As  impairment  of  contract  obligations,  see 

Contracts,  VII. 
Effect  of  statute  reducing  period  of  time 

for  publication  of  notice  of  foreclosure 
by  advertisement,  see  Mortgage,  89. 
See  also  Indians,  5;  Taxes,  140,  174,  231. 

113.  Rights  which  have  become  vested 
under  a  contract  resting  for  its  validity 
upon  a.  statute  cannot  I^  impaired  or  an- 
nulled by  a  repeal  of  such  statute.  May  v. 
Cass  County,  12  N.  D.  137,  96  N.  W.  292. 

114.  Where  judgments  were  obtained  and 
docketed  for  personal  property  taxes  pur- 
suant to  N.  D.  Laws  1890,  chapter  132,  p. 
376,  and  became  liens  upon  the  real  prop- 
erty in  question,  such  liens  continued,  not- 
withstanding the  repeal  of  the  law  under 
which  the  liens  were  acquired.  Hanson  v. 
Franklin.  —  N.  D.  — ,  123  N.  W.  386. 

115.  Where  in  February,  1907,  plaintiff 
duly  perfected  an  appeal  to  the  district 
court  from  a  judgment  of  the  county  court, 
when  the  party  appealing  had  an  election 
to  appeal  either  to  the  district  court  or  to 
the  supreme  court,  and  in  the  March  fol- 


lowing, N.  D.  SesB.  Laws  1907,  chap.  68, 
took  effect  and  by  its  provisions  such  ap- 
peals were  limited  to  the  supreme  court, 
such  amendatory  statute  did  not  operate 
to  oust  the  district  court  of  jurisdiction  ac- 
quired by  it  over  appeals  previously  taken 
and  perfected.  Jenson  v.  Frazer,  —  N.  D. 
— ,  130  N.  W.  832. 

116.  The  right  to  redeem  from  a  tax 
sale  made  under  N.  D.  Laws  1890,  chap. 
132,  p.  376,  was  a  "right  accrued,"  and  was 
perpetuated  as  it  existed  under  that  act. 
including  the  provisions  for  terminating 
and  exercising  the  right,  by  the  saving  pro- 
visions contained  in  §  2686,  N.  D.  Rev. 
Codes  1895,  that  no  right  accrued  shall  be 
affected  by  the  provisions  of  the  Code,  not- 
withstanding the  repeal  of  the  1890  revenue 
laws  by  N.  D.  Rev.  Codes  1895.  Blakemore 
V.  Cooper,  16  N.  D.  5,  4  L.R.A.(N.S.) 
1074,  125  Am.  St.  Rep.  574,  106  N.  W. 
566. 

117.  The  commissioners  of  C.  Countv, 
pursuant  to  authority  conferred  by  statute, 
resolved  to  issue  drainage  bonds  to  pay  the 
cost  of  constructing  a  certain  drain,  which 
had  theretofore  been  regularly  established 
and  constructed  under  the  drainage  law. 
and  entered  into  a  contract  to  sell  said 
bonds,  pursuant  to  which  they  were  exe- 
cuted, delivered  and  paid  for,  but  not  un- 
til the  statute  under  which  they  had  been 
issued  was  amended  to  provide  that  such 
bonds  should  mature  at  a  time  different 
from  that  provided  for  in  the  bonds.  Held, 
in  an  action  to  declare  such  bonds  void, 
that  the  amendment  was  ineffectual  to  de- 
stroy rights  of  the  purchaser,  or  to  abro- 
gate the  authority  of  the  commissioners  to 
deliver  them  according  to  contract.  Mav 
V.  Casa  County,  12  N.  D.  137,  96  N.  W. 
292. 


V.  EDtTOBiAi,  Notes. 

Eaaetment. 

Proof  of  enactment  of  statute. 

47  Am.  St.  Rep.  814. 

What  laws  may  be  enacted  at  a  special 
session.  102  Am.  St  Rep.  905. 

Construction  of  constitutional  limitations 
as  to  time  for  introduction  of  bills  in  le^ris- 
lature.  67   L.R.A.  9iS5. 

Right  to  attack  statutes  showing  ill^ral 
enactment.  85  Am.  Dec  357. 

Who  may  attaok  TaUdlty  of. 

Right  of  relator  in  msmdamus  to  attack 
constitutionality  of  statute  relied  upon., 

16  L.R.A.(X.S.)  266. 
Entltlliic;  plurality. 

Sufficiency  of  title  of  statute. 

64  Am.  St.  Rep.  70. 

Statute  containing  only  one  subject  to 
be  expressed  in  its  title. 

61    Am.   Dec.  337. 

What  must  be  expressed  in  title  of  stat- 
ute. 19  Am.  St.  Rep.  872. 

When  title  of  statute  embraces  only  one 
subject,  and  what  may  be  included  tliere- 
under.  79*  Am.  St  Rep.  tS6. 
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Validity  of  statute  or  ordinance  author- 
izing levy  of  taxes,  incurring  indebtedness, 
or  appropriation  of  money,  for  two  or  more 
purposes.  14  L.R.A.(N.S.)  519. 

Constitutionality  of  provision  in  act 
Against  giving  away  liquor  where  title  only 
prohibits  or  regulates  its  sale. 

15  L.R.A.{N.S.)   430. 
Oenerml  and  spe«l*l  leslalation. 

What  are  local  statutes. 

23  Am.  Dec.  543. 

What  is  a  general  law. 

21  Am.  St.  Rep.  780. 

Constitutional  inhibition  against  special 
legislation  where  general  law  can  be  made 
applicable.  93  Am.  St.  Rep.  106. 

Curative  act  as  special  legislation. 
6  L.R.A.(N.S.)   327;  22  L.R.A.(N.S.)   534. 
Coaatmotlon. 

Construction  of  statutes. 

12  Am.  St.  Rep.   827. 

General  words  in  statute  as  binding  sov- 
ereign. 15  Am.   Dec.   380. 

"May"  in  constitutional  or  statutory  pro- 
vision as  mandatory.      6  L.R.A.  (N.S.)  340. 

Retrospective  laws.  10  Am.  Dec.  131;  13 
Am.  St.  Rep.  730. 

Retrospective  construction  of  statute. 

7  Am.  St.  Rep.  726. 

Retrospective  operation  of  statutes  of 
limitation.  Ill  Am.  St.  Rep.  456. 

Amendment. 

Amendment  of  statute  by.  reference  to 
title.  31  Am.  St.  Rep.  636. 

Constitutionality  of  code  amendment  or 
revision.  86  Am.  St.  Rep.  267. 

Repeal  and  Its  eCeot. 

Implied  repeal  of  statutes. 

88  Am.  St.  Rep. 

Effect  of  repeal  of  criminal  statute. 
94  Am.  Dec. 

Effect  of  repeal  for  repugnancy  of  crimi- 
nal statute  on  prior  offense. 

9  L.R.A.(N.S.)    165. 

Effect  of  repeal  upon  prior  conviction  un- 
der penal  statute  or  ordinance. 

23  L.R.A.(N.S.)    243. 

Repeal  of  succession  tax  law  as  affecting 
estate  of  one  previously  dying. 

8  L.R.A.(N.S.)    1210. 


272. 
217. 


STATITTOBT  AI.I.OWAKOE. 

Against  decedent's  estate,  see  Executor  and 
Administrator,  27-29. 


■TAT. 

Of  execution  pending  appeal,  see  Criminal 
La*,  77. 


8TENOORAPHEB. 


Refreshing  recollection  of  witness  from  ste- 
nographer's notes,  see  Witnesses,  50. 


♦  »» 


STICKERS. 

On  official  ballots,  see  Voters  and  Elections, 
IL  e,  3,  d. 


nnPJTLATEMi  DAMAGES. 

See  Damages,  IIL  a,  6. 


STIPULATIOK. 


For  consideration  of  question  on  appeal,  see 

Appeal  and  Error,  4. 
Assignment  of  error  as  to,  see  Appeal  and 

Error,  237. 
As  part  of  record  on  appeal,  see  Appeal 

and  Error,  IV.  j. 
Giving  iurisdiction  by,  see  Courts,  3,  4. 
Estoppel  by,  see  Estoppel,  10. 
Extending  time  for  relief  from  judgment, 

see  Judgment,  189. 
On  trial,  see  Trial,  IIL  b. 


STOCK. 

Of  corporation,  see  Corporations. 
See  also  Animals. 


STOCKHOU>EB8. 


Liability  of,  see  Banks,  IIL 
See  also  Corporations. 


STOCK  TABDS. 


Power  of  municipality  to  declare  a  nuisance, 
see   Municipal   Corporations,   11. 

Editorial  note. 

Power  of  municipality  to   inhibit  stock 
yards.  28   L.R.A.(N.S.)    122. 


STOLEN  INDICTMENTS. 

Compelling  authentication  of  copies  of,'  see 
Courts,  31. 


*« » 


STOLEN  PBOPEBTT. 


Liability  on  appeal  bond,  for  fees  of,   see  |  Instruction  as  to  presumption   from   ©os- 
Appeal  and  Error,  1169.  nession  of,  see  Trial,  365. 

Supp.  Dak.  Dig. — 55. 
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STOP-OVER— STREET    RAILWAYS,    III. 


STOP-OVEB. 

Ejection  of  passenger  improperly  attempt- 
ing to  exercise  stop-over  privileges,  see 
Carriers,  4. 


STBEET  BAII.WAT8. 

I.  Operation  Gekebaixt. 

II.    OONTRIBUTOBY  NEaUOENCB. 

III.  Editorial  Notes. 

As  common  carriers,  see  Carriers. 
Instruction  as  to  negligence  of  motorman, 

se»  Trial,  410. 
See  also  supra,  1. 


L  Operation  Genebaixt. 

1.  In  view  of  the  inability  of  street  cars 
to  leave  their  trades,  it  is  the  duty  of  free 
vehicles  not  to  obstruct  them  unnecessa- 
rily, and  to  turn  to  one  side  when  they  meet 
them;  but,  subject  to  that,  and  to  the  re- 
spective powers  of  the  two,  a  car  and  a 
wagon  owe  reciprocal  duties  to  use  rea- 
sonable care  on  each  sidi  to  avoid  a  col- 
lision.    Acton  V.  Fargo  &  M.  Street  R.  Co. 

—  K.  D   — ,  129  N.  W.  225. 

2.  Street  cars  have  precedence,  necessa- 
rily, in  the  portion  of  the  way  designated 
for  their  use  but  this  superior  right  must 
be  exercised,  however,  with  proper  caution 
and  a  due  regard  for  the  rights  of  others; 
and  the  fact  that  it  has  a  prescribed  route 
does  not  alter  the  duty  of  a  street  railway 
company  to  the  public,  who  have  the  right 
to  travel  upon  its  track  until  they  are  over- 
taken by  its  cars.  Acton  v.  Fargo  &  M. 
Street  R.  Co.  —  N.  D.  — ,  129  N.  W.  225. 

3.  Street  railway  companies  are  required 
to  exercise  exceptional  care  in  operating 
their  cars  upon  the  public  streets  of  a 
city.     Acton  v.  Fargo  &  M.  Street  R.  Co. 

—  X.  D.  — ,  129  N.  W.  226. 

4.  A  street  railway  company  is  liable 
for  injuries  sustained  by  a  collision  be- 
tween a  vehicle  and  a  car,  where  the  em- 
ployees in  charge  of  the  car  by  the  exer- 
cise of  ordinary  care  could  have  avoided 
the  accident,  notwithstanding  the  negli- 
gence of  the  driver  in  the  first  instance  in 
placing  himself  in  a  situation  of  peril.  Ac- 
ton V.  Fargo  &  M.  Street  R.  Co.  —  N.  D. 
— ,   129  N.  W.  225. 

5.  Such  timely  and  reasonable  warning  of 
the  approach  of  a  street  car  must  be  given 
as  will  enable  others  in  the  exercise  of  due 
care  to  avoid  injury  from  it.  Acton  v. 
Fars-o  &  M.  Street  R.  Co.  —  N.  D.  — ,  129 
y.  W.  225. 

6.  In  the  case  of  a  trolley  car  approach- 
ing an.ither  vehicle  directly  in  a  line  with 
its  progress,  and  a  possible  obstacle  in  the 
way,  a  proper  regard  for  the  rights  of  oth- 
«r«  requires  that  the  car  be  reduced  to  cuch 


control  that  it  may  be  brought  to  a  stand- 
still if  necessary.  Acton  v.  Fargo  t  ^. 
Street  R.  Co.  —  N.  D.  — ,  129  N.  W.  225. 
7.  The  contributory  negligence  of  one  in- 
jured on  a  street  car  track  will  not  relieve 
the  company  from  liability  if  by  the  exer- 
cise of  reasonable  diligence  after  becoming 
aware  of  the  former's  danger  the  company 
or  its  employee  might  have  avoided  the  ac- 
cident. Acton  T.  Fargo  t  M.  Street  R.  Co. 
—  N.  D.  — ,  129  N.  W.  225. 


II.  CONTBIBTrrORT  Ne(3I.IGENCK. 

8.  A  traveller  passing  along  a  city  street 
has  a  right  to  use  any  and  every  part  of 
it,  regardless  of  whether  there  is  a  street 
car  track  in  it  or  not.  Acton  v.  Fargo  & 
M.  Street  R.  Co.  —  N.  D.  — ,  129  N.  W.  225. 

9.  One  driving  along  the  street  railway 
track  in  daylight  has  the  right  to  sup- 
pose that  if  a  car  is  approaching  from  the 
rear  a  proper  lookout  is  maintained,  and 
that  ordinary  care  will  be  exercised  to 
avoid  injuring  him.  Acton  v.  Fargo  &  H. 
Street  R.  Co.  —  N.  D.  — ,  129  N.  W.  »<5. 

10.  While  it  is  not  necessarily  negligent 
to  drive  a  vehicle  along  a  street  railway 
track  in  the  direction  in  which  cars  travel 
upon  the  track,  nor  in  the  direction  from 
which  the  cars  will  approach,  one  so  driv- 
ing should  keep  a  lookout  for  cars  ap- 
proaching in  the  opposite  direction,  and  be 
Ahould  use  reasonable  diligence,  to  ascer- 
tain the  approach  of  cars  from  the  rear,  bat 
he  is  not,  as  a  matter  of  law,  required  to 
keep  a  constant  watch  to  the  rear  to  dis- 
cover approaching  cars.  Acton  v.  Fargo  i 
M.  Street  R.  Co.  —  N.  D.  — ,  129  N.  W. 
•!25. 


III.  Editorial  Notes. 

Municipal  regulations  of  street  railway): 
lor  protection  of  public. 

104  Am.  St.  Rep.  837. 

Right  of  street  railway  to  discontiniu> 
line.  19  L.R.A.(N.S.)   866-867. 

Rights  of  street  railways  as  to  persons 
on   street.       "  26  Am.  St  Rep.  515. 

Liability  for  Injwlea. 

nights,  duties  and  obligations  of  street 
railway  companies.  25  Am.  St  Rep.  476: 
45   Am.  St.  Rep.  649. 

Duty  of  motorman  to  anticipate  that 
child  may  leave  place  of  safetv. 

18  L.R.A.(N.S.)   S71. 

Duty  before  starting  street  car  to  see 
that  no  one  is  in  dangerous  proximity  to 
Mde  or  rear.  31  L.RA.(N.S.)  1153. 

Liability  of  street  railway  to  one  hit  by 
swing  of  car  on  curve. 

16  L.R.A.(N.S.)  890. 

Liability  of  street  railway  for  stoppinjr 
car  at  improper  place. 

16  L.R.A.(N.S.)  467. 

Duty  of  motorman  upon  perceivine  ve- 
hicle standing  near  track  unattenilfd.  or 
occupied  only  by  child.  24  L.R  A.(N.S.)  5«». 
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Operating  street  car  in  excess  of  speed 
prescribed  by  ordinance  as  negligence  or 
evidence  thereof.         8  L.R.A.(N.S.)    1093. 

Duty  of  motorman,  for  protection  of  pas- 
senger, to  warn  one  driving  along  liigbway 
of  approach.  12  LR.A.(N.S.)  197. 

Right  of  motorman  to  assume  that  per- 
son on  tracks  will  get  out  of  way. 

21   L.R.A.(N.S.)    880. 

Right  of  motorman  to  assume  that  no 
one  will  attempt  to  cross  so  close  in  front 
of  car  as  to  render  collision  probable. 

6  L.R.A.(N.S.)   1059. 

Frightening  of  horse  by  street  car. 

21  UR.A.(N.S.)    283. 
Duty  of  person  in  charge  of  street  car 

upon  perceiving  unknown  object,  in  fact  a 
person  helpless  on  or  near  track. 

20  L.R.A.(N.S.)   987. 

Liability  for  injury  to  person  other  than 
passenger  or  employee  by  derailment  of 
street  car.  23   L.R.A.(N.S.)    751. 

Liability  of  street  railway  for  injuries  by 
collision  with  fire  apparatus. 

19  L.R.A.(N.S.)  623. 
Contriltiitory  negllKeitce. 

Walking  upon  street  car  track  as  negli- 
gence per  se.  9  L.R.A.(N.S.)   244-245. 

Negligence  of  persons  struck  by  street  car 
while  waiting  for  a  car. 

22  L.R.A.(N.S.)    228. 
Duty  of  person  working  near  street-car 

tracks  to  keep  lookout. 

16  L.R.A.{N.S.)    282. 

Right  of  driver  of  vehicle  to  assume  that 

motorman  will  give  him  time  to  cross  track. 

5  L.Rjl.(N.8.)   1081. 


STREETS. 


See  Highways. 


STREET  SPRINKUNO. 

Editorial  note. 

Power  to  improve  and  repair  streets  as 
oonferring  power  to  sprinkle. 

5  L.R.A.(N.S.)   434. 


*  »» 


STRICT  COirSTRUCTIOir. 

See  statutes.  III.  h. 


*»» 


STRIKIKG  OUT. 

Of  abstract  on  appeal,  see  Appeal  and  Er- 
ror, IV.  1,  5. 

Of  statement  of  case  on  appeal,  see  Appeal 
and  Error,  IV.  o,  6. 

Of  bill  of  exceptions  on  appeal,  see  Appeal 
and  Error,  IV.  r,  7. 

Of  pleading,  see  Pleading,  IT.  q. 

Of  evidence,  see  Trial,  III.  h,  4. 


SVBAOENTS. 

Who  is  a  Bubagent,  see  Principal  and  Agent, 
6. 

Liability  for  acts  or  omissions  of,  see  Prin- 
cipal and  Agent,  48. 

Authority  to  employ,  see  Principal  and 
Agent,  in   b. 


*  ■» 


STTBCONTRAOTORS. 

Lien  of,  see  Liens,  V. 
««» 

SITBORNATION  OF  PERJURY. 

Evidence  admissible  in  prosecution  for,  see 
Evidence,  416. 

Evidence  to  show  lack  of  criminal  intent, 
see   Evidence,   682. 

Evidence   in   rebuttal,   see  Evidence,    797. 

Sufficiency  of  indictment  for,  see  Indict- 
ment, etc.,  II.  e,  5,  i. 

Instruction  in  prosecution  for,  see  Trial, 
431. 

1.  Two  indispensable  elements  in  subor- 
nation of  perjury  are  the  wilful  and  cor- 
rupt perjury  on  the  part  of  the  one  mak- 
ing the  false  affidavit  and  the  procuring  of 
the  making  thereof  with  knowledge  of  the 
fact  that  the  affiant  was  swearing  falsely. 
Nurnberger  v.  United  States,  84  C.  C.  A. 
377,  156  Fed.  721. 

2.  It  is  not  necessary  to  the  offense  of 
subornation  of  perjury  in  procuring  a  false 
affidavit  of  proposed  homesteaders  that  they 
are  not  malcing  the  entry  on  the  land  for 
the  benefit  of  any  other  person,  that  such 
affidavit  shall  be  subscribed  as  well  as  sworn 
to  before  the  register  or  receiver  of  the 
land  office,  although  the  act  of  March  3, 
1891,  chap.  661  (26  Stat,  at  L.  1097,  U.  S. 
Comp.  Stat.  1900,  p.  1389),  requires  the 
person  making  the  application  to  "first 
make  and  subscribe"  an  affidavit  before 
the  proper  land  officer,  inasmuch  as  U.  S. 
Rev.  Stat.  §  6392,  makes  one  guilty  of  per- 
jury who,  having  taken  an  oath  before  a 
competent  tribunal  in  any  case  in  which 
a  law  of  the  United  States  authorizes  an 
oath  to  be  administered  that  "any  written 
testimony  ...  or  certificate  by  him 
subscribed  is  true,"  wilfully  and  contrary 
to  such  oath  states  or  subscribes  any  ma- 
terial matter  which  he  does  not  believe  to 
be  true.  Nurnberger  v.  United  States,  84 
C.  C.  A.  377,  156  Fed.  721. 

Editorial  note. 

Immaterial  testimony  as  basis  for  charge 
of  subornation  of  perjury. 

25  L.RA.(N.S.)    120. 


*»» 


SURROOATXOir. 

Of  assignee  of  mortgage  making  payment 
to  mortgagee,  see  Estoppel,  64. 
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Of  purchaser  at  forecIoBure  sale,  see  Notioe, 

19. 
Of  rights  of  mortgagee,  see  Mortgage,  VI. 

c,  3. 

1.  One  paying  the  note  of  another  bj 
mistake  is  not  entitled  to  be  subrogated  to 
the  rights  of  the  payee.  Chamock  v.  Jones, 
22  S.  D.  132,  16  L.R.A,(N.S.)  238,  116  N. 
W.  1072. 

2.  In  quity  a  purchaser  under  a  void  tax 
sale  is  subrogated  to  the  lien  of  the  county 
for  all  taxes,  interest,  and  penalty  paid  by 
him  or  his  grantor  to  such  county,  and  the 
owner  will  m  granted  the  equitable  relief 
prayed  for  only  on  condition  that  he  first 
reimburse  such  purchaser  for  all  sums  thus 
paid,  on  the  principle  that  he  who  asks 
equity  must  first  do  equity.  McKenzie  v. 
Boynton,  —  N.  D.  — ,  125  N.  W.  1060. 

Editorial  notes. 

Right  of  subrogation.  12  Am.  St.  Rep. 
506;  99  Am.  St.  Bep.  476. 

Obligation  as  equivalent  of  payment  for 
purpose  of  subrogation. 

2  L.RA.(N.S.)    263. 

Subrogation  of  one  paying  stranger's  debt. 

16  L.Rjl.(N.S.)   233. 

Right   of   subrogation   of  one   advancing 

money  to  redeem  from  mortgage  sale. 

23  L.R.A.(N.S.)    190. 
Right  of  cotenant  paying  mortgage  to 
subrogation.  8  L.R.A.(N.S.)   659. 

Right  of  one  advancing  money  to  pay  off 
lien  or  enciuibrance  upon  security  which 
proves  defective,  to  be  subrogated  thereto. 
6  L.R.A.(N.S.)  838. 
Right  of  sureties  of  public  o£Bcer  to  be 
subrogated  to  rights  of  obligee  or  benefici- 
ary of  bond  against  a  third  person. 

14L.R.A.(N.S.)  155. 

Subrogation  of  specific  legatees  to  rights 

of  decedent's  creditors.      16  Am.  Dec.  105. 


81TBSCBIBINO  WITNESS. 

To  note,  necessity  of  proceedings  to  prove 
execution  of  note,  see  Evidence,  343. 


»■» 


SUBSCBIFTIOK. 

Construction  of  contract  for,  see  Contracts, 
109. 

Joint  subscription  for  construction  of  tele- 
phone system,  see  Joint  Debtors  and 
Creditors,*  1. 

Offer  of  prooif  in  action  on,  see  Trial,  76. 

Editorial   note. 

Validity  of  subscription  induced  by  false 
statements  that  certain  others  were  to  in- 
vest. 29  L.R.A.(N.S.)  477. 


siTBSEQxrEirr  ckeditobs. 

Right  of,  to  attack  validity  of  conveyance, 
see  Fraud  and  Fraudulent  Conveyaneei, 
36. 


StTBSEQUEinXT  AOQITIRED  TITIS. 

Estoppel  to  claim,  see  Vendor  and  Par- 
chaser,  n.  b. 


SUBSTANTIAI.  PERFOBMAXOE. 

Of  contract,  see  Contracts,  V.  a,  2. 


4«» 


SUBSTITUTED  SEBVIOE. 

Of  process,  see  Writ  and  Process,  L  b. 


*»» 


SUBSTlTUTlOir. 

Discretion   as  to   substitution  of   partiet, 

see  Action  or  Suit,  77. 
Of  parties  entitling  broker  to  conunissioiu, 

see  Brokers,  41. 
Of  performers  under  agreement  to  furnish 

entertainers,  see  Contracts,  164. 
Of  parties  to  contract,  see  Contracts,  162. 


•-•-• 

SUOOESSION  TAX. 

See  Taxes,  VII. 


SUCCESSIVE  SAUBS. 

Effect  of,  on  sale  under  foreclosure,  on 
right  to  second  sale,  see  Mortgage^  VIL 
f,  6. 


♦  »» 


SUFFBAOE. 

Right  of,  see  Voters  and  Election*. 


*'» 


SUICIDE. 

Of  insured,  see  Evidence,  111-114;  iDsnr- 
ance,  117;  Pleading,  121. 

Competency  of  evidence  to  prove,  see  Evi- 
dence, 345. 

Evidence  as  to  amoiut  of  injury  to  widow 
through  suicide  of  husband  iritile  in- 
toxicated, see  Evidence,  705. 

Sufficiency  of  evidence  that  furnishing  li- 
quors was  cause  of,  see  Evidence,  961. 
962. 

Question  for  jury  as  to,  see  Trial,  126, 127. 

Direction  of  verdict  on  question  of,  see 
Trial,  251,  252. 

Instruction  on  auestion  of,  see  Trial,  325, 
326. 
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Editorial  note*. 

Inciting  or  abetting  suicide.     66  L.R.A. 
304;   22  L.R.A.(N.8.)    243. 
Attempted  suicide  as  crime. 

7  LJl.A.(N.S.)  286. 


4«» 


SUIT. 

See  Action  or  Suit. 

■ ♦»» 


SmiMABT  PBOCEEDIMOS. 

Under  bankruptcy  act,  see  Bankruptcy,  11. 

On  claims  by  tnird  person  of  property  levied 

on,  see  Levy  and  Seizure,  23,  24. 


STrnMOinNO. 

Of  grand  jury,  see  Grand  Jury,  1-4. 


SUMMONS. 


In  justice's  court,  see  Justice  of  the  Peace, 

n. 

See  also  Writ  and  Process. 


♦  »» 


SUHDAT. 

First  raising  on  appeal  objection  to  validity 
of  contract  made  on,  see  Appeal  and 
Error,  744. 

Unlawful  sale  of  liquor  on,  see  Intoxicating 
Liquors,  IIL  1. 

EdltoH*l  Botea. 

Constitutionality   of    Sunday    laws. 

49  Am.  Dec.  6l7. 
Work  which  may  be  done  on  Sunday. 

30  Am.  St.  Rep.  27. 
Duty  to  give  regular  train  service  on  Sun- 
day. 30  L.R.A.(N.S.)    401. 
Agricultural   operations    on    Sunday    as 
works  of  necessity.  5  L.R.A.(N.S.)  320. 
Sale  and  delivery  of  food  stuffs  on  Sun- 
day as  work  of  necessity. 

18  L.R.A.(N.S.)    617. 
Amusements  prohibited  by  Sunday  laws. 
30L.R.A.(N.S.)  486. 
Sunday  baseball  as  offense. 

21  L.R.A.(N.S.)  23. 
Open  theater  as  violation  of  Sunday  laws. 
17  L.R.A.(N.S.)   1157. 
Effect  of  Sunday  payment. 

15  L.R.A.(N.S.)   243. 
Validity  of  Sunday  contracts. 

12  Am.  Dec.  292. 
Return  of  consideration  as  condition  of 
defending  against  Sunday  contract. 

5  L.R.A.(N.S.)  295. 

Delivery  on  week  day  pursuant  to  Sunday 

contract.  20  L.R.A.(N.S.)    86. 


Validity  of  contract  partially  made  on 
Sunday,  perfected  on  a  secular  day. 

4   L.R.A.(N.S.)    1161. 

Effect  upon  validity  of  contract  of  igno- 
rance of  one  party  of  its  execution  by  other 
on  Sunday.  18  L.R.A.(N.S.)  1176. 


STJPEBIirTEITDENT. 

Right  to  lien  for  services  of,  see  Liens,  39- 

41. 
Compensation  of  county  superintendent,  see 

Officers,  21. 


SUPERINTENDENT  OF  SCHOOLS. 

Holding  over  after  term,  see  Officers,  6,  7. 
Removal  from  office,  see  Officers,  11,  12,  13. 
Effect  of  ineligibility  on  right  to  act,  see 

officers,  24. 
Election  of,  'see  Schools,  3,  4. 
Compensation  of,  see  Schools,  6,  7. 
Power  of,  see  Schools,  8. 
Placing  names  of  candidates  on  ballot,  see 

Voters  and  Elections,  25. 


*»» 


SUPEBINTENOLdG  CONTROL. 

Of  supreme  court,  see  Courts,  II.  a,  3. 


SUPERSEDEAS. 


Editorial  note. 

Implied  power  of  courts  to  issue  writs  of 
supersedeas.  67  Am.  St.  Rep.  716. 


♦  »» 


SUPPLEMENTAL  PLEADING. 

See  Pleading,  II.  a. 

«  »  »  • 

SUPPLEMENTARY    PROOEEDINOS. 

See  Execution,  II. 


SUPPLIES. 


Power  of  county  officer  to  purchase,  see 
Counties,  41,  42. 


»«» 


SUPPORT. 

Of  poor  persons,  see  Poor  and  Poor  Laws. 
Effect  of  nondelivery  of  deed  granted  on 

condition   of   supportini;  grantors,   sec 

Specific  Performance,  4. 
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SUPPKESSION. 

Of  deposition,  see  Deposition,  12,  13, 


SUPREME  COURT. 

Disbarment  of  attorney  by,  see  Attorneys, 

10a,  11. 
Original    jurisdiction    of,    see    Courts,    II. 

a,  3. 
Judicial   notice  by,   see   Evidence,   I. 
United  States  Supreme  Court,  see  United 

States  Supreme  Court. 


♦  »» 


SURETIES. 

Justification  of  sureties  on  appeal,  see  Ap- 
peal and  Error,  86,  87. 
In  general,  see  Principal  and  Surety. 


♦  •» 


SURETY  COMPAIOES. 

Authority  of  foreign  surety  company  to 
execute  bond,  see  Principal  and  Surety, 
15. 


*« » 


SURFACE  SUPPORT. 

Editorial  note. 

Right  to  subjacent  support  for  ooal  lands. 
2  Lr.A.(N.S.)  1116. 


* »» 


SURFACE  WATER. 

See  Waters,  in. 

« »» 

SURPLUSAGE. 

Attempted  appeal  from  unappealable  order 

as,  see  Appeal  and  Error,  44. 
In  judgment,  see  Appeal  and  Error,  1112. 


In  indictment  or  information,  see  Indict- 
ment, etc.,  II.  b. 
In  ple&ding,  see  Pleading,  IL  e. 


SURPRISE. 


As  nound  for  relief  from  judgment,  im 

Judgment,  VI.  c,  3. 
Ab  ground  for  new  trial,  see  New  Trial,  T. 


41  » 


SURROGATE  COURT. 

Authority  of,  to  modify  referee's  reporti 
see  Reference,   13. 


♦  »» 


SURVEY. 

Of  boundaries,  see  Boundaries. 
Estoppel  by  acquiescence  in,  see  Estoppd, 
38. 


♦  «» 


SURVEYOR. 

Admissibility  of  field  notes  of,  see  Evidence, 
286. 


SUSPENSION. 


Of  attorney,  see  Attorneys.  I.  b. 

Of  criminal  sentence,  see  Criminal  I<aw,  17. 

e. 
Of  power  of  alienation,  see  Perpetuities. 
»«» 

SWINDUVO. 

See  False  Pretenses. 


4  «  > 


STMROLICAI.    DEUVEBT. 

Of  property  sold,  see  Sale,  IL  b. 


TACKING. 

Of  successive  adverse  possessions,  see  Ad- 
verse Possession,  37. 
See  also  Limitation  of  Actions,  73. 


»»» 

TAX   COLLECTOR. 

Repeal  of  statute  as  to,  see  Statutes,  110. 


TAXES. 

I.  Natube  of  Tax;  Powebs  of  Tix*- 
TION-;  What  Tasabix. 

a.  Nature  of   Teat. 

b.  Power  Qeneraily. 

c.  What  Taxable. 

1.  Jn    Oeneral. 

2.  Benevolent  Societie*. 

3.  Railroad  Property. 

IT.  To  OB  Against  Whom  TaxaMA 
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III.  Where   Taxabu:;    Domicil;    Situs 

OF  Pbopebty. 
ly.  Assessment    and    Levy;    Enforce- 
ment ;  Collection. 

a.  Validity  Oenerally. 

b.  Effect    of   Mistakes    and   Omis- 

sions; Correction;  Validating. 

c.  Amount;  Items  Included. 

d.  Percentage  Levy. 

e.  Taa  Officers  and  Boards. 

t.  In  Whose  Name  Listed  or  As- 
sessed, 
g.  Description  of  Property. 

1.  In  General. 

2.  Instances. 

b.  Valuation;  Equalization;  Pow- 
ers ami  Proceedings  of  Board 
of  Equalization. 

i.  Assessing  Several  Tracts  as  One 
Tract. 

j.  Interest  and  Penalty. 

k.  Review  of,  and  Relief  from, 
Illegal    and   Excessive    Tames. 

1.  Assessment  Rolls;   Verification. 

m.  Action  and  Proceedings  to  En- 
force or  Collect  Tacees. 
1.  Oenerally.  , 

2:  Judgment. 

in.  Bale  for  Nonpayment. 

1.  In  Oeneral. 

2.  Notice  of  Sale. 

3.  Notice  to  Redeem. 

4.  Bale  in  Gross  or  in  Parcels. 

6.  Effect;    Validity;    Conclu- 

siveness, etc. 

a.  In  General. 

b.  Certificate. 
e.  Deed. 

(1)  In  Oeneral. 

(2)  Conclusiveness. 

(3)  Requisites       and 

Validity. 

(4)  Curing    Defects; 

To  Whom  Is- 
sued. 
{5)  Reformation  of.' 
d.  Rights,  Title  and  Lia- 
bility of  Pur- 
chasers. 

(1)  /n  General. 

(2)  Purch  ase    by 

Mortg  agee  or 
Trustee. 

(3)  Bight    to    Reim- 

bursement where 
Bale  Invalid. 
9.  Attacking  Bale;  Tender  or 
Payment  as  a  Condition. 

7.  Redemption. 

o.  Recovery  Back  of  Tames  Paid. 
p.  Payment;  Tax  Receipt. 
q.  Delinquent  Tate  List. 
v.  Proceeds;  Apportionment  Between 

Political  Divisions. 
VI.  Lien;   PBioRmr. 
VII.  Succession  Tax. 
VIII.  Editorial  Notes. 

Negligence  of  broker  in  aseertalnlng 
amount  of  taxes,  see  Brokers,  45. 

Police  power  as  to,  see  Constitutional  Law, 
8.r4i0. 


Due  process  of  law  as  to,  see  Constitutional 
Law,  II.  b,  3. 

Impairment  of  contract  obligations  as  to, 
see   Contracts,  VII.  b. 

Taxation  of  costs,  see  Costs  and  Fees,  III. 

Estoppel  to  object  to  corporate  tax  for  lack 
of  corporate  franchise,  see  Estoppel, 
13. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  II.  i,  3. 

Injunction  against,  see  Injunction,  I.  i. 

Internal  revenue^  tax,  see  Internal  Revenue. 

For  sale  of  liquor,  see  Intoxicating  Li- 
quors,  II. 

As  to  licenses  generally,  see  License,  II. 

Taxing  power  of  city,  see  Municipal  Cor- 
porations, 10,  12,  13. 

Allegations  as  to,  see  Pleading,  III.  b,  23. 

For  public  improvements,  see  Public  Im- 
provements, IV. 

Special  legislation  as  to,  see  Statutes,  45, 
47,  48. 

Retrospective  operation  of  statute  as  to, 
see  Statut«^  99-102. 


I.  Nature  op  Tax;  Powers  of  Taxation; 
What  Taxable. 

a.  Nature  of  Tax. 

1.  A  tax  is  generally  defined  as  a  burden 
imposed  by  legislative  authority  to  raise 
money  for  public  purposes.  In  its  essential 
characteristics  it  is  almost  universally  held 
not  to  be  a  debt  or  in  the  nature  of  a  debt; 
the  distinction  being  that  a  tax  does  not 
rest  on  contract,  while  a  debt  does.  Han- 
son V.  Franklin,  —  N.  D.  — ,  123  N.  W. 
380. 

b.  Power  Oenerally. 

Delegation  of,  see  Constitutional  Law,  10. 

Power  to  impose  license  tax,  see  License,  II. 
a. 

Validity  of  city  contract  as  dependent  on 
power  to  ley  tax,  see  Municipal  Cor- 
porations, 27. 

2.  A  city  which  has  the  right  to  con- 
struct and  maintain  its  own  water  works 
has  the  right  to  tax  the  property  of  an  ex- 
isting water  company  within  its  limits  to 
pay  therefor,  in  the  absence  of  any  agree- 
ment to  the  contrary.  Farmers'  Loan  &  T. 
Co.  v.  Sioux  Falls,  131  Fed.  890. 

c.  What  Taxable. 

1.  In  Oeneral. 

What  property  exempt  from  succession  tax, 
see   infra,  242,  243. 

3.  As  all  property,  unless  exempt  there- 
from, is  subject  to  taxation  under  general 
laws  unless  there  is  some  special  law  for 
taxing  such  property,  it  is  incumbent  on 
person  claiming  under  special  provisions  to 
put  himself  under  the  requirements  there- 
of. St.  Paul.  M.  &  M.  R.  Co.  v.  Howard, 
23  S.  D.  34,  119  X.  W.  1032. 
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4.  As  the  effect  of  S.  D.  Rer.  Pol.  Code 
1903,  §  2149,  declaring  that  the  possession 
of  a  tax  receipt  issued  hj  the  county  treas- 
urer shall  be  oonclusiTe  evidence  that  all 

Erior  taxes  chargeable  against  the  land 
ave  been  fully  paid  and  he  a  bar  to  the 
collection  of  any  prior  taxes  thereon,  is 
to  place  the  consequence  of  the  treasurer's 
failure  to  perform  his  duty  in  that  regard 
upon  that  officer,  such  law  is  not  in  con- 
flict with  S.  D.  Const,  act.  11,  §  7,  de- 
claring that  all  laws  exempting  property 
from  taxation  shall  be  void.  Harris  t. 
Stearns,  20  8.  D.  622,  108  N.  W.  247,  re- 
versing 17  8.  D.  489,  97  N.  W.  361. 

2.  Benevolent  Societie*. 

5.  The  Ancient  Order  of  United  Work- 
men, organized  for  the  purpose  of  creat- 
ing a  fraternal  brotherh<K>d,  raising  funds 
in  aid  of  sick  or  disabled  members,  paying 
a  stipulated  sum  to  the  beneficiaries  of  de- 
ceased members,  and  possessing  a  ceremony 
known  only  to  its  members,  is  exempt  from 
taxation  under  8.  D.  Laws  1890,  Sec.  53, 
exempting  from  its  provisions  "secret,  be- 
nevolent or  fraternal  societies  who  pay  sick 
or  death  benefits  to  the  widows,  orphans, 
heirs  or  relatives  of  deceased  members." 
Ancient  Order  of  United  Workmen  v.  Sho- 
ber,  16  S.  D.  513,  94  N.  W.  405. 

.  3.  Railroad  Property. 

6.  S.  D.  Laws  1890,  chap.  21,  providing 
for  special  taxation  of  property  used  for 
railroad  purposes,  did  not  contemplate  that 
the  tax  provided  therefor  should  cover  lands 
not  used  for  railroad  purposes,  but  to  Ae 
used  some  time  in  the  remote  and  uncer- 
tain future.  8t.  Paul,  M.  &  M.  R.  Co.  v. 
Howard,  23  8.  D.  34,  119  N.  W.  1032. 

7.  Property  used  as  a  telegraph  line,  built 
by  a  railway  company,  is  not  exempt  from 
taxation  as  property  reasonably  necessary 
for  the  running  of  trains  and  the  trans- 
action of  railroad  business,  when  such  tele- 
graph property  is  used  for  commercial  pur- 
poses for  compensation,  paid  by  patrons. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v. 
Oppegard,  18  N.  D.  1,  118  N.  W.  830. 

8.  Where  in  an  action  b^  a  railroad  to 
quiet  title  to  property  claimed  by  it,  de- 
fendant claiming  under  a  tax  deed,  the  par- 
ties stipulate  that  up  to  the  time  of  trial 
there  had  been  no  "actual  physical  use  of 
the  property  in  question  for  railroad  pur- 
poses, either  for  right  of  way  or  depot 
grounds,"  the  court  was  warranted  in  find- 
ing that  none  of  the  property  was  actually 
used  in  operation  and  maintenance  of  the 
lines  of  railway  belonging  to  the  company 
or  in  any  way  pertaining  to  the  operation 
thereof  and  were  not  used  for  railroad 
Durpose<(.  St.  Paul,  M.  A  M.  R.  Co.  v. 
Howard,  23  8.  D.  34,  119  N.  W.  1032. 
Roadway. 

9.  A  "roadway,"  within  N.  D.  Const.  § 
179,  providing  for  taxation  of  the  fran- 
chise, roadway,  etc.,  of  all  railroads,  in- 
cludes not  only  the  strip  of  ground  on 
which  the  main  line  is  constructed,  but  all 


grounds  necessary  for  the  construction  of 
side  tracks,  turnouts,  connecting  tracks,  sta- 
tion houses,  freight  houses,  and  other  ac- 
commodations reasonably  necessary  to  ac- 
complish the  object  of  their  incorporatioB. 
Minneapolis,  St.  P.  &  8.  Ste.  M.  R.  Ooi  v. 
Oppegard,  18  N.  D.  1,  118  N.  W.  830. 


n.  To  OB  Against  Whom  Taxable. 

10.  An  oral  sale  of  personal  property 
without  actual  or  constructive  delivery  or 
payment  of  any  part  of  the  price,  and  with- 
out any  special  agreement  as  to  immediate 
delivery  or  change  of  title,  does  not  pass  to 
the  purchaser,  but  remains  in  the  seller, 
and  the  property  was  properly  assessed 
against  the  seller  in  whose  possession  it  re- 
mained on  April  1,  1897.  St.  Anthony  k 
D.  Elevator  Co.  v.  Cass  County,  14  N.  D. 
601,  106  N.  W.  41. 


III.  Whkbx  Taxablc;  Domicil;  Sitdb  or 
Pbopbbtt. 

Burden  of  proof  as  to  situs,  see  Evidence, 
152. 

11.  Under  8.  D.  Pol.  Code,  §  2059,  pro- 
vividing  for  the  taxing  of  cattle  and  live 
stock  in  any  county  in  which  they  range, 
whether  the  owner  lives  there  or  elsewhere, 
cattle  and  horses  ranging  in  Stanley  county, 
and  the  range  to  which  they  belonged  Ic- 
ing located  in  such  county,  they  were  prop- 
erly assessed  in  the  county,  though  their 
owner  lived  in  an  ajoining  county,  where 
he  had  another  ranch  from  which  he  con- 
ducted the  range  in  Stanley  county,  unle» 
the  horses  had  been  assessed  in  the  county 
where  he  resided.  Morse  v.  Stanley  County, 
—  S.  D.  — ,  128  N.  W.  153. 


IV.  Assessment  and  Levt;  Enfobcbubti; 

OOLLEOnON. 

a.  Validity,  Generally. 

Judicial  notice  as  to  time  of  levy,  see  Evi- 
dence, 5. 

Best  and  secondary  evidence  as  to  validity, 
see   Evidence,  258. 

Presumption  and  burden  of  proof  as  to,  Me 
Evidence,  II.  i,  3. 

Admissibility  of  tax  payer's  sworn  state- 
ment to  assessor,  see  Evidence,  338, 
330. 

12.  There  can  be  no  tax  without  an  M- 
sessment.  Moran  v.  Thomas,  19  S.  D.  46V. 
104  N.  W.  212. 

b.  Effect  of  Mistakes  and  Omissions:  Co^ 
rection;   Validating. 

Federal  courts  following  state  decisions,  mc 
Courts,  80. 
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Injunction  against  collection  of  taxes  where 

large  amounts  of  taxable  property  are 

omitted,  see  Injunction,  67. 
Sufficiency  of   complaint   in   mandamus  to 

compel  putting  omitted  property  on  tax 

list,  see  Mandamus,  41. 
See  also  infra,  SS,  83. 

13.  An  objection  that  illegal  items  are  in- 
cluded in  a  tax  levy  is  not  maintainable 
where  the  taxes  alleged  to  be  illegally  in- 
cluded are  separable  from  the  legal  amounts 
included  in  the  levy.  Douglas  v.  Fargo, 
13  N.  D.  467,  101  N.  W.  919. 
Mistake  In  retim  of  serrioe  of  elta- 
tion. 

14;  The  return  of  the  service  of  the  cita- 
tion issued  for.  the  taxes  sufficiently  shows 
service  on  John  A.  Johnson,  where  the  name 
"John  O.  Fadden,"  in  said  return,  was  a 
clerical  mistake,  it  being  the  serving  offi- 
cer's name;  and  such  mistake  did  not  viti- 
ate the  judgment.  Hanson  v.  Franklin,  — 
N.  D.  — ,  123  N.  W.  386. 

OvratlTe  acts. 

15.  N.  D.  Laws  1903,  chap.  166,  p.  2.12, 
a  curative  act,  does  not  apply  to  jurisdic- 
tional defects  in  assessments  of  real  prop- 
erty. State  Finance  Co.  v.  Bowdle,  18  N. 
D. '193.  112  N.  W.  76. 

16.  A  curative  statute  which  legalizes 
nply  irregularities  in  the  assessment  of 
taxes  has  no  application  to  aosesHments 
void  because  of  an  indefinite  description  of 
the  land.  Grand  Forks  County  v.  Fred- 
erick. 16  N.  D.  118,  125  Am.  St.  Rep.  621, 
112  N.  W.  839. 

c.  Amount;  Itemt  Included. 

Impairment  of  contract  oblicrations  by 
change  in  provision  as  to,  see  Contracts, 
203. 

Validity  of  statutes  relating  to  extent  of 
ooun^  tax,  see  Statutes,  9. 

17.  S.  D.  Laws,  p.  44,  e.  41,  providing 
that  the  total  county  tax  rate  shall  not 
exceed  the  rate  of  ei^ht  mills  on  the  dol- 
lar, includes  sinking  fund  levies.  Fremont, 
E.  &  M.  Valley  R.  Co.  v.  Pennington  County, 
22  8.  D.  202,  lie  N.  W..  75. 

18.  The  state  lecislatnre  may  properly 
limit  the  county  levies  by  providinij  that 
the  total  tax  rate  shall  not  exceed  in  any 
one  year  the  tnm  of  any  number  of  mills 
on  the  dollar  that  it  may  deem  expedient 
for  all  purposes  except  the  sinking  fund. 
Fremont,  E.  &  M.  Valley  R.  Co.  v.  Pen- 
nington County,  22  S.  D.  202,  116  N.  W. 
76. 

19.  S.  S.  Laws  1899,  chap.  41,  S  3.  limits 
the  county  rate  of  taxation  to  eight  mills 
on  the  dollar  for  all  purposes  and  is  not 
merely  a  limitation  upon  the  sinkint;  fund 
levy  although  the  general  limitation  is  con- 
tained in  a  subsection  otherwise  dealing 
exclusively  with  such  levy.  Fremont,  E.  £ 
M.  Valley  R.  Co.  v.  Pennington  County,  20 
S.  D.  270.  105  N.  W.  929. 

20.  N.  D.  Laws  of  1907.  chap.  237.  p. 
S74,  providing  for  the  support  of  the  State 


institution  for  the  Feeble  Minded  at  Graf- 
ton, requiring  each  county  auditor  to  is- 
sue a  warrant  for  the  support  of  any  in- 
digent inmate  of  the  hospital  from  their 
counties,  is  not  unconstitutional  as  being  a 
tax  of  pver  four  per  cent  under  N.  D.  Const. 
§  174.  State  ex  rel.  McCue  v.  Lewis,  18 
N.  D.  126,  119  N.  W.  1037. 

21.  A  sale  for  delinquent  taxes  was  not 
invalidated  because  of  an  error  of  9  cents 
in  computing  penalty  and  interest,  and  be- 
cause the  land  was  sold  for  23  cents  in 
excess  of  what  was  lawfully  chargeable 
against  it,  as  under  S.  D.  Rev.  Civ.  Code, 
§  2432,  "the  law  disregards  trifles;"  and 
especially  where  the  owner  took  no  steps  to 
have  the  taxes  corrected  until  after  the  ex- 
piration of  the  special  limitation  period  of 
three  years,  prescribed  by  S.  D.  Laws  1891, 
c.  14,  sec.  122.  Bandow  v.  Wolven,  20 
S.  D.  445,  107  K.  W.  204. 

d.  Percentage  Levy. 

Requiring  percentage  tax  aa  condition  of 
consent  to  construction  of  telephone 
line,  see  Telephones,  6,  7. 

22.  A  percentage  levy  of  road  taxes  by 
township  authorities,  baaed  on  the  assess- 
ment roll  of  the  previous  year,  was  a  valid 
lew.  Beggs  v.  Paine,  15  N.  D.  436,  100 
N.  W.  322. 

23.  The  fact  that  the  state  board  of 
equalization  in  1801  and  1892  levied  taxes 
by  percentage,  when  the  law  required  a 
levy  in  specific  amounts,  does  not  render 
such  taxes  so  levied  invalid,  and  is  not  fatal 
to  a  tax  deed  issued  on  a  sale  for  delin- 
quent taxes  based  on  such  lew.  Fisher  ▼. 
Betts,  12  N.  D.  197,  96  N.  W.  132. 

24.  Under  the  maxim  that  "that  is  cer- 
tain which  can  be  made  certain,"  it  i«  held 
that  the  1897  and  1898  state  tax  levies, 
which  were  made  by  fixing  a  percentage 
upon  the  aggregate  value  of  the  property 
in  the  state,  as  equalized,  were,  in  legal 
effect,  levies  of  a  specific  sum.  Sykes  ▼. 
Beck,  12  N.  D.  2421  96  N.  W.  844. 

e.  Tax  Officer*  and  Boards. 

Effect  of  charging  6  per  cent  commission 
on  sale,  see  infra,  132,  133. 

Admissibility  of  assessor's  returns  in  action 
to  enjoin  collection  of  tax,  see  Evidence, 
291. 

Compensation  of  county  treasurer  for  col- 
lection of  school  taxes,  sec  Sr-hools,  6. 

Repeal  of  statute  as  to  commissions  of 
treasurer  on  sale  of  land  for  taxes,  see 
Statutes.  110. 

See  also,  infra,  89,  149,  176. 

25.  Dak.  Comp.  Laws,  1887,  8  1417.  pro- 
vides that  each  county  treasurer  shall  re- 
ceive for  his  services,  on  all  money  col- 
lected by  him  for  each  fiscal  year,  four  per 
cent.  S.  D.  Rev.  Pol.  Code,  j  12fl.'>.  passed 
S8  a  portion  of  S.  D.  Sess.  Laws  1890,  chap. 
37,  provides  that  the  conntv  treasurer 
shall  collect  and  enforce  the  collection  of 
the  city  and  school  tax,  with  and  in  the 
same  manner  as  other  taxes,  and  shall  pay 
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over  to  the  city  treasurer,  on  the  first  day 
of  every  month  on  demand,  all  such  taxes 
80  collected  during  the  preceding  month,  re- 
taining one  per  cent  of  such  taxes  as  his 
commission  lor  collecting  the  same.  In 
an  action  to  collect  the  commissions  from 
county  treasurer  above  one  per  cent.  Held: 
S.  D.  Laws  1890,  chap.  37,  operated  to  re- 
peal Dak.  Comp.  Laws,  §  1417,  and  the 
county  treasurer  was  authorized  to  retain 
from  the  city  only  one  per  cent  for  com- 
missions, and  when  four  per  cent  was  re- 
tained the  city  would  have  right  to  re- 
cover excess  over  one  per  cent.  Centerville 
v.  Turner  County,  23  S.  D.  424,  122  N.  W. 
330. 
Oath. 

Effect  of  failure  to  attach  prescribed  affi- 
davit   to    assessment    roll,    see    infra, 
71-76. 
Presumption  as  to,  see  Evidence,  150,  154, 

155. 
Verification  of  assessment  rolls,  see  infra, 
IV.   1. 

26.  There  is  a  marked  distinction  be- 
tween the  term  "full  and  true  value"  and 
the  term  "full  and  true  cash  value"  in  the 
assessor's  oath  to  a  return,  and  the  omis- 
sion of  word  "cash"  required  in  the  oath 
is  a  substantial  departure  from  the  form  of 
oath  as  prescribed  by  S.  D.  Laws  1899, 
chap.  40,  §  3.  Richardson  v.  Howard,  23 
S.  D.  86,  120  N.  W.  768. 

27.  In  an  assessment  of  property  for  tax- 
ation it  is  competent  for  the  legislature 
to  prescribe  such  a  method  of  proceedings 
as  it  may  deem  proper,  and,  where  it  has 
prescribed  the  form  of  the  oath  required  to 
be  taken  by  the  assessor,  the  statute  is  man- 
datory, and  the  oath  taken  must  be  sub- 
stantially in  the  form  prescribed.  Rich- 
ardson y.  Howard,  23  S.  D.  86,  120  N.  W. 
768. 

28.  Though  an  assessor  may  have  neglect- 
ed to  sign  the  affidavit  verifying  his  as- 
sessment book,  as  provided  for  in  S.  D. 
Laws  1891,  chap.  14,  S  *^>  there  is  a  sub- 
stantial compliance  with  the  statute  if  the 
oath  was  in  fact  administered.  Bandow  v. 
Wolven,  20  S.  D.  445,  107  N.  W.  204. 

29.  8.  D.  Laws  1809,  chap.  40,  g  3,  in 
force  at  the  time  an  assessment  was  made, 
which  required  the  assessor's  oath  to  the  re- 
turn to  recite  that  the  value  attached  to 
each  parcel  in  the  return  is  in  each  case 
the  full  and  true  cash  value  thereof,  and 
that  he  has  not  "knowingly  omitted  to  de- 
mand a  statement  of  the  description  and 
value  of  all  the  real  estate  required  to  be 
listed  or  in  any  way  connived  at  any  vio- 
lation or  evasion  of  any  requirement  of  law 
in  relation  to  listing  and  valuing  of  real 
estate,"  is  not  substantially  complied  with 
by  an  oath  reciting  that  the  value  in  each 
case  was  the  "full  and  true  value"  of  each 
parcel,  and  which  fails  to  recite  that  he 
"has  not  knowingly  omitted  to  demand 
statement,  etc;"  and  the  tax  proceedinnre 
flnd  tax  deed  issued  thereunder  are  invalid. 
Kichardson  v.  Howard.  23  S.  D.  86.  120 
V.  W.  768. 


f.  In  Whose  Name  Listed  or  A*ie*$»i. 

Evidence  of  assessment  to  alleged  vcBdor 
to  show  fraud  in  sale,  see  Evidence, 
689. 

See  also  infra,  36. 

30.  The  provisions  of  said  N.  D.  Lin. 
1897,  chap.  126,  p.  256,  requiring  real  es- 
tate to  be  assessed  in  the  name  of  tbe 
owner  are  directory,  so  that  under  sectkn 
81  of  said  chapter,  an  assessment  of  reel 
estate  in  the  name  of  another  than  the  owi- 
er  does  not  render  the  tax  void.  Hertrier 
V.  Freeman,  12  N.  D.  187,  96  N.  W.  294. 

31.  The  provisions  of  K.  D.  Laws,  1897. 
chap.  126,  p.  256,  so  far  as  they  require  u> 
assessment  of  real  estate  to  be  made  in  the 
name  of  the  owner,  are  directory,  and  t 
failure  to  assess  in  the  name  of  the  owner 
does  not  invalidate  the  assessment.  Sykes 
V.  Beck,  12  N.  D.  242,  96  N.  W.  844. 

.   g.  Deecription  of  Property. 

1.  /n  Generol. 

Description  in  notice  of  tax  sale,  see  infn, 
04. 

Sufficiency  of  description  in  tax  certifiealr. 
see  infra,  126,  142,  147. 

Federal  court  following  decision  of  tUU 
court,  as  to,  see  Courts,  82. 

Parol  evidence  of  omission  of  part  of  de- 
scription,  see  Evidence,  410. 

Effect  of  recording  tax  deed  to  cure  <le- 
fects  in  description,  see  Real  Properly. 
21. 

See  also  supra,  16;   infra,  209,  210. 

32.  The  correct  description  of  the  land 
assessed  is  essential  to  a  valid  tax.  Grif- 
fin v.  Denison  Land  Co.  18  K.  D.  246,  119 
N.  W.  1041. 

33.  A  sufficient  description  of  the  property 
intended  to  be  assessed  and  taxed  is  inher- 
ently essential  to  a  valid  tax.  State  Fi- 
nance Co.  V.  Mather,  15  N.  D.  386,  109 
N.  W.  350,  11  A.  &  E.  Ann.  Cas.  1112. 

34.  A  description  of  the  land  assessed  it 
essential  to  a  valid  tax;  a  defective  de- 
scription vitiates  the  assessment  and  all 
subsequent  proceedings.  State  Finance  Co. 
V.  Mulberger,  16  N.  D.  214,  125  Am.  St 
Rep.  650,  112  N.  W.  986. 

35.  A  description  of  land  in  an  assess- 
ment roll  must  be  sufficiently  accurate  aii<9 
definite  to  enable  the  owner  to  identify  tlif 
property  therefrom  as  his;  otherwise  the 
assessment  is  void.  A  sufficient  deacriptioa 
is  necessary,  not  only  for  his  benefit,  but  t' 
a  basis  for  future  title.  Grand  Forks 
County  v.  Frederick,  16  N.  D.  118,  12.5  .*ni. 
St.  Rep.  621,  112  K  W.  839. 

36.  The  fact  that  the  name  of  the  own- 
er of  land  is  correctly  given  in  the  a'ses*- 
ment  roll,  and  that  he  is  not  misled  by  u 
insufficient  description  and  knows  that  lii:> 
land  was  intended  to  be  assessed,  doe<  not 
relieve  the  authorities  from  the  necessity 
of  proceedins;  regularly  in  assessment  nut- 
ters and  sufficiently  describing  the  property. 
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Grand  Forks  CouBty  v.  Frederick,  16  K  D. 
118.  126  Am.  St  Rep.  621,  112  N.  W.  839. 

37.  Property  is  not  assessed,  and  its  sale 
for  taxes  is  void,  where  the  description  in 
the  assessment  roll  is  so  defective  that  the 
property  intended  to  be  described  is  not 
described,  and  the  owner,  in  an  action  to 
<]uiet  title  thereto,  is  entitled  to  judgment 
as  against  one  holding  the  tax  deeds,  al- 
though the  action  was  not  commenced  with- 
in three  years  after  the  recording  of  such 
deeds  as  provided  by  S.  D.  Rev.  Pol.  Code,  § 
■j:-Zi4,  requiring  an  action  brought  to  recover 
possession  of  land  sold  for  taxes  or  to  avoid 
such  conveyahce,  to  be  commenced  within 
three  years  after  the  recording  thereor. 
Moran  v.  Thomas,  19  S.  D.  469,  104  N.  W. 
212. 

[Cited  in  note  in  27  L.RA.(N.S.)  347, 
350,  351,  362,  366,  as  to  whether  void 
tax  deed  sets  in  motion  special  stat- 
utes of  limitations  governing  actions  to 
recover  lands  sold  for  taxes.] 

2.  ItMtaneea. 

Description  in   notice  of  tax  sale,  see  in- 
fra, 97-99. 
See  also  infra,  147. 

38.  A  description  of  land  as  "S.  E.  4"  ia 
insufficient  to  support  a  tax.  Hodgson  v. 
State  Finance  Co.  —  N.  V.  — ,  122  N.  W. 
330. 

39.  An  assessment  roll  in  which  the  prop- 
erty is  described  as  "N.  E.  4  of  N.  W.  4, 
S.  2  of  N.  W.  2  and  8.  W.  4,"  does  not 
describe  any  property,  and  there  is  no 
valid  assessment.  Nind  v.  Myers,  16  N.  D. 
400,  8  L.R.A.(N.S.)   167,  109  N.  W.  336. 

40.  The  description  in  the  published  de- 
linquent tax  list  as  N.   i  S.  E.  i  N.  £. 

4,  N.  E.  i  S.  E.  i,  Sec.  12,  Twp.  140,  R.  63, 
was  not  a  sufficient  description  and  the  sale 
theretmder  was  void.  State  Finance  Co.  v. 
Trimble,  18  N.  D.  199,  112  N.  W.  984. 

41.  The  abbreviation  "NW"  in  the  column 
headed  "Part  of  Section"  was  sufficient  to 
identify  the  land  as  the  northwest  quarter 
uf  the  section  named  in  the  assessment  roll. 
Beggs  V.  Paine,  15  N.  D.  436,  109  N.  W.  322. 

42.  A  description  of  property  in  the  as- 
sessor's book  or  list  as  follows:  "S.  2,  N. 
E.  4,  and  S.  E.  4  N.  W.  4  Sec.  29,  town- 
ship 118,  range  64,"  is  defective.  Moran 
V.  Thomas,  19  S.  D.  469,  104  N.  W.  212. 

43.  A  description  in  the  assessment  roll 
aa  N.  i  and  S.  E.  i,  N.  £.  i  and  N.  E.  i 

5.  E.  i  Sec.  12,  Twp.  140,  R.  63-160  acres, 
is  not  a  description  of  N.  i  of  N.  E.  i  and 
the  S.  E.  }  of  the  N.  E.  i  and  the  N.  E.  i  of 
S.  E.  i  of  same  section  and  range,  and  the 
assessment  was  void.  State  Finance  Co.  v. 
Trimble,  16  N.  D.  199,  112  N.  W.  984. 

44.  The  description  of  property  in  an  as- 
sessor's book  was  sufficient  to  constitute  a 
valid  assessment,  where  at  the  head  of  col- 
umns were  the  titles:  "Name  of  Owner," 
•TDescription.  What  Part,"  "Sec.  or  Lot," 
"Twp.  or  Block,"  "Range,"  "Number  of 
Acres  of  Land,"  under  the  first  of  which 
was  written  the  name;  under  the  second  of 
which  ditto  marks  were  written  under  the 


printed  letters  "SE.;"  under  the  third  of 
tvhich  was  written  24;  under  the  fourth, 
112;  under  the  fifth,  67;  and  under  the 
sixth,  160.  Bandow  v.  Wolven,  20  S.  D. 
446,  107  N.  W.  204. 

46.  A  description  in  the  treasurer's  sale 
book  was  sufficient,  where  under  titles  at 
the  head  of  columns:  "Name  of  Owner" 
was  the  owner's  name;  under  "Description. 
Part  of  Section.  Name  of  Town,"  was  writ- 
ten SE  i;  under  "Sec.  or  Lot,"  the  figures, 
24;  under  "Two.  or  Block,"  the  figures  112; 
under  "Range,"  the  figure  67;  and  under 
"Acres"  the  figures  160.  Bandow  v.  Wol- 
ven, 20  S.  D.  445,  107  N.  W.  204. 

46.  The  description  of  land  in  an  as- 
sessment roll  which  is  headed  "real  estate 
assessment  of  Osago  township.  Nelson  Coun- 
ty, North  Dakota,"  but  which  omits  from 
the  particular  description  the  numbers  of 
the  government  township  and  range  in 
which  the  land  is  situated  is  fatally  defec- 
tive, although  the  fact  is  admitted  or  proved 
that  such  township  was  organized  from  the 
government  townsnip  in  which  the  land  is 
situated.  Paine  v.  Willson,  77  C.  C.  A.  44, 
146  Fed.  488. 

47.  A  description  in  a  tax  roll  which 
shows  that  the  northeast  quarter  of  a  cer* 
tain  section  is  assessed  to  a  certain  person 
confers  upon  the  taxing  officers  jurisdiction 
to  levy  the  proper  taxes  thereon,  and  upon 
the  treasurer  authority  to  sell  the  same  in 
default  of  payment,  and  to  execute  a  treas- 
urer's deed  vesting  in  the  purchaser  the 
title  to  the  said  property.  Stoddard  v. 
Lyon,  18  8.  D.  207,  99  N.  W.  1116. 

48.  Ditto  marks  in  an  assessment  roll 
opposite  a  certain  name  and  in  the  column 
under  a  heading  "N.  E."  followed  in  other 
columns  by  section  21,  township  105,  range 
68,  number  of  acres  160,  constitutes  a  valid 
assessment  of  the  northeast  quarter  of  said 
section  to  such  person.  Stoddard  v.  Lyon, 
18  8.  D.  207,  99  N.  W.  1116. 

49.  An  assessment  of  land  for  taxes,  giv- 
ing the  owner's  name  and  describing  the 
land  assessed  as  the  N.  W.  1  of  section  9, 
but  leaving  the  description  under  the  head- 
ing "twp.  or  range"  blank,  is  absolutely  void 
for  insufficiency  of  description,  although  the 
assessment  is  headed  real  property  assessed 
"for  the  twp.  of  Dahlen,  County  of  Nelson 
and  state  of  North  Dakota."  Paine  v. 
Germantown  Trust  Co.  69  C.  C.  A.  303,  136 
Fed.  527. 

h.  Valuation;    Equalization;    Powers    and 
Proceedings  of  Board  of  Equalization. 

Injunction  against  taxes,  see  Taxes,  I.  i. 
See  also  infra,  67,  68. 

60.  N.  D.  Laws  1897,  §  96,  c.  126,  p.  292, 
and  Laws  1890,  §  92,  c.  132,  p.  376,  do  not 
apply  to  division  of  valuations,  where  no 
transfer  of  the  land  has  been  made  after 
assessment  of  taxes.  State  Finance  Co.  v. 
Bowdle,  16  N.  D.  193,  112  N.  W.  76. 
VaXnatloii. 

Judicial  notice  of  disregard  of  law  in,  see 
Evidence,  4. 
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Sufficiency  of  eridence  that  Taluation  wm 
uot  excesaive,  aee  Evidence,  969. 

61.  An  aMeaament  ia  not  completed  un- 
til the  value  of  the  property  ia  definitely 
determined  by  the  varioua  boarda  provided 
to  review  and  correct  the  asseasmenta  aa  re- 
turned by  the  aasesaor,  and  the  determina- 
tion of  the  share  of  taxes  to  be  paid  by 
the  individual  under  the  levy  made  by  the 
board  of  county  conuniaaionera.  Murphy  v. 
Nelson,  19  8.  D.  197,  102  N.  W.  691. 
OliAnf  ea  ia  aaacasmenta. 

62.  Under  N.  D.  Laws  1897,  p.  266,  chap. 
126,  the  county  board  of  equalization  has 
no  power  to  change  individual  assessments, 
which  have  been  returned  by  any  local 
board  of  review,  and  may  act  only  where 
there  is  no  local  board.  First  Nat.  Bank 
V.  Lewis,  18  N.  D.  390,  121  N.  W.  836. 

63.  The  county  board  of  review  and  equali- 
zation acts  in  a  dual  capacity:  First,  as 
a  board  of  review  to  review  and  adjust  as- 
sessments in  districts  having  no  local  board 
of  review;  and,  second,  aa  a  board  of  equal- 
ization to  equalize  the  assessments  merely 
between  the  various  assessment  districts. 
As  a  board  of  review,  it  may  raise  or  lower 
valuations  upon  classes  of  property,  and 
also  upon  individual  property;  but  as  a 
board  of  equalization,  it  may  raise  or  lower 
the  valuation  of  classes  of  property  only 
ao  as  to  equalize  the  assessments  as  be- 
tween the  assessment  districts.  First  Nat. 
Bank  ▼.  Lewis,  18  N.  D.  390,  121  N.  W. 
836. 

64.  N.  D.  Laws  1897,  chap.  126,  p.  256, 
contain  inconsistent  provisions  concerning 
the  powers  and  duties  of  the  county  boards 
of  equalization  over  the  right  to  change  as- 
sessments returned  by  local  boards  of  re- 
view. Held,  that  it  being  the  scheme  of  the 
amendment  to  give  the  power  to  change  in- 
dividual assessments  to  the  local  boards, 
the  inconsistent  parts  would  be  reconciled 
«o  as  to  give  the  county  boards  power  to 
act  where  there  were  no  local  boards.  First 
Nat.  Bank  v.  Lewis,  18  N.  D.  300,  121  N. 
W.  836. 

65.  N.  D.  Rev.  Codes  1905,  §  2722,  which 
expressly  provides  that  no  change  shall  be 
made  in  individual  assessments  as  returned 
by  the  city  board  of  equalization,  by  the 
county  board,  was  not  repealed  by  N.  D. 
Laws '1807,  p.  250,  clinp.  126,  but  is  still 
in  full  force  and  efTect.  First  Nat.  Bank 
V.  Lewis,  18  N.  D.  390,  121  N.  W.  836. 

66.  An  increase  of  12}%  by  the  state 
board  of  equalization  over  the  value  of  lots 
ns  assessed  and  equalized  by  the  county 
assessors  and  board,  was  not  illegal  under 
S.  D.  Rev.  Pol.  Code,  §  2111,  which  pro- 
vides, that  in  all  cases  of  addition  to,  or 
deduction  from,  the  assessed  valuation  of 
any  class  of  property  by  the  state  board 
of  equalization,  the  rate  per  cent  of  the 
addition  or  reduction  shall  be  even  and  not 
fractional.  Clark  v.  Lawrence  County,  21 
S.  D.  264,  111  N.  W.  558. 

1.  Assessing  Several  Tracts  as  One  Tract. 
See  also  supra,  21 ;  infra,  8  J,  207,  208. 


57.  Each  tract  of  land  owned  by  dif- 
ferent partiea  whose  titles  are  of  record 
muat  be  aeparately  asacaaed.  State  Finance 
Co.  V.  Bowdle,  16  N.  D.  193,  112  N.  W. 
76. 

58.  Where  two  tracts  of  land  are  as- 
sessed and  taxed  as  a  single  tract  the  en- 
tire tax  proceedinga  ia  a  nullity.  State 
Finance  Co.  v.  Beck,  15  N.  D.  374,  109 
N.  W.  357. 

59.  The  assessment  of  two  tracts  of  land 
as  one  tract  renders  the  entire  tax  pro- 
ceedinga void.  Qriffin  v.  Denison  Land  Co. 
18  N.  D.  246,  119  N.  W.  1041.. 

60.  An  assessment  as  one  ^aet  of  land 
comprising  two  amaller  tracts  owned  by 
different  persons  whose  titles  are  of  record, 
ia  a  nullity.  State  Finance  Co.  t.  Bowdle, 
16  N.  D.  193,  112  N.  W.  76. 

61.  The  assessment  of  two  quarters  of 
the  same  section,  which  touch  only  at  cor- 
ners, is  a  void  assessment  and  renders  all 

f)roceeding8  based  thereon  invalid,  and  the 
lolder  of  a  tax  deed  resting  on  a  sale  for 
unpaid  taxes  levied  under  such  assessment 
cannot  recover  from  the  owner  of  the  land 
the  taxes  paid  under  claim  of  ownership 
based  upon  such  tax  deed.  GriflBn  v.  Deni- 
son Land  Co.  18  N.  D.  246,  119  N.  W. 
1041. 

62.  N.  D.  Rev.  Codes  1905,  §  1480,  N.  D. 
Rev.  Codes  1899,  §  1176,  defines  "tract"  aa 
applied  to  land,  when  that  word  is  used  in 
the  revenue  law,  as  any  contiguous  quan- 
tity of  land  in  the  possession  of,  owned  by, 
or  recorded  aa  the  property  of  the  same 
claimant,  person,  or  company.  Held,  that 
the  word  "contiguous"  in  that  connection 
means  land  which  touches  on  the  sides,  and 
that  two  quarters  of  the  same  section,  which 
only  touch  at  the  corners,  do  not  consti- 
tute for  the  purpose  of  taxation,  one  tract 
or  parcel  of  land.  GrifTm  v.  Denison  Land 
Co.  18  N.  D.  246,  119  N.  W.  1041. 

j.  Interest  and  Penally. 

Illegal  discrimination  as  to  payment  of, 
see  Constitutional  Law,  47. 

Recovery  of  interest  against  bankrupt  es- 
tate, see  Interest,  I. 

Necessity  of  demand  to  start  statute  of 
limitations  running  on,  see  Limitation 
of  Actions,  34. 

When  action  barred,  see  Limitation  of  Ac- 
tions, 75. 

See  also  infra,  80,  162. 

63.  After  June  1st  N.  D.  Laws  of  1889, 
chap.  119,  p.  164,  allowed  interest  at  one 
per  cent  per  month  to  be  computed  on  the 
sum  total  of  the  tax,  penalty,  and  interest 
unpaid  on  June  1st,  up  to  the  date  of  stir. 
Nichols  V.  Roberts,  12  N.  D.  193,  96  N.  W. 
298 

04.  Under  N.  D.  Laws  1889,  chap.  119. 
p.  164,  a  five  per  cent  penalty,  computed 
upon  the  amount  of  the  tax  with  accrued 
interest  thereon,  is  to  be  added  to  snch 
amount  on  June  1st.  Nichols  v.  Roberts. 
12  N.  D.  193,  96  N.  W.  298. 
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Slsposltlom  of. 

65.  The  disposition  of  the  penalty  and 
interest  collected  on  a  payment  of  over-due 
taxes,  is  within  the  control  of  the  l^isla- 
tur«.  State  ex  rel.  Mitchell  v.  Mayo,  IS 
N.  D.  327,  108  N.  W.  36. 

k.  Revieip  of,  and  Belief  from.  Illegal  and 
Emceiaive  Tawea, 

Review  of,  on  certiorari,  see  Certiorari,  I. 
b. 

Admissibility  of  assessor's  returns  in  ac- 
tion to  enjoin  collection  of  tax,  see 
Evidence,  291. 

Belief  by  injunction,  see  Injunction,  I.  i. 

66.  Because  the  taxing  officers  disregard 
the  law  in  placing  values  on  property  for 
taxation  purposes  is  no  reason  why  the 
courts  should  connive  at  such  acts  or  be- 
come parties  thereto.  George  C.  Bagley 
Elevator  Co.  v.  Butler,  —  S.  D.  — ,  123  N. 
W.  866. 

67.  When  a  party,  whose  property,  though 
iissessed  at  less  than  its  value,  is  assessed 
much  higher  than  that  of  other  taxpayers, 
shall  have  requested  the  several  boards  to 
equalize  taxes  in  the  manner  fixed  by  stat- 
ute and  such  boards  shall  have  refused  or 
failed  to  do  so,  then  and  only  then  such 
party  may  apply  to  the  courts  for  relief. 
George  C.  Bagley  Elevator  Co.  v.  Butler, 
—  S.  D.  — ,  123  N.  W.  866. 

68.  As  under  the  South  Dakota  law  it  is 
the  duty  of  the  assessors  to  assess  property 
at  its  true  value,  and  the  duty  of  all  equal- 
ization boards  to  correct  errors  and  in- 
equalities by  raising  property  to  its  true 
value,  where  it  has  been  valued  too  low, 
the  remedy  of  a  party  claiming  too  high 
a  valuation  was  to  ask  the  town  board  and 
county  board  to  equalize  taxation  by  raising 
the  values  of  other  property  and  not  by 
lowering  the  value  of  such  party's  prop- 
erty. George  C.  Bagley  Elevator  Co.  v. 
Butler,  —  8.  D.  — ,  123  N.  W.  866. 

69.  A  county  is  entitled  to  recover  judg- 
ment in  an  action  against  it  to  have  void- 
able tax  proceedings  set  aside,  for  the  just 
amount  of  taxes  delinquent  and  unpaid  on 
the  land,  under  Dak.  Comp.  Laws,  1887, 
§  1643,  as  amended  by  S.  D.  Rev.  Pol.  Code, 
8  2225,  providing  in  substance,  that  wher- 
ever any  action  shall  be  commenced  before 
any  court  to  prevent  the  collection  of  a 
tax,  or  to  recover  any  tax  before  paid,  or 
to  restrain  payment  of  taxes,  the  coutt 
must  render  judgment  for  the  amount  of 
taxes  due  on  the  property.  Pettigrew  v. 
Moody  County,  17  S.  D.  275,  96  N.  W.  94. 

1.  A»»ea»ment  Rollt;  Verification, 
Description  of  property  in,  see  supra,  IV. 

g- 

Presumption  as  to  attachment  of  assessor's 
aflidavit  to  roll,  see  Evidence,  150. 

Admissibility  of  assessment  roll  in  evi- 
dence, see  Evidence,  662. 

Curing  defects  in  description  in  rolls  by 
recording  tax  deed,  sec  Real  Property, 
21. 


.  70.  An  unverified  assessment  roll  is  not 
a  nullity.  Bandow  v.  Wolven,  20  S.  D.  445, 
107  N.  W.  204. 

71.  The  failure  to  attach  to  the  assess- 
ment roll  the  prescribed  assessor's  affidavit 
does  not  invalidate  a  tax  sale  of  real  prop- 
erty made  under  the  revenue  law  of  1897. 
State  Finance  Co.  v.  Mather,  15  N.  D.  386, 
109  N.  W.  350,  11  A.  4  E.  Ann.  Cas.  1112. 

72.  Absence  of  a  verification  to  an  as- 
sessment roll  is  fatal  to  the  tax  in  a  law 
action,  but  not  in  equitable  actions.  Grand 
Forks  County  v.  Frederick,  16  N.  D.  118, 
126  Am.  St,  Rep.  621,  112  N.  W.  839. 

73.  The  omission  to  attach  the  assessor's 
affidavit  to  an  assessment  roll  is  an  illegal 
act,  and  renders  such  assessment  void  in 
an  action  at  law;  but  such  omission  will 
not  invalidate  an  assessment  where  there 
is  no  allegation  that  the  assessment  was 
unjust,  unfair  or  fraudulent,  in  an  equi- 
table action  to  cancel  sales  or  certificates 
or  taxes  made,  issued  or  levied  under  such 
assessment.  Douglas  v.  Fargo,  13  N. .  D. 
467,  101  N.  W.  919. 

74.  A  tax  sale  made  in  1896,  under  the 
revenue  law  contained  in  the  N.  D.  Rev. 
Codes  1895,  was  void  if  based  on  an  assess- 
ment roll  which  was  not  verified  by  the  re- 

Suired  assessor's  affidavit;  but  that  defect 
id  not  invalidate  the  taxes  for  which  the 
sale  was  made  so  as  to  warrant  a  cancela- 
tion of  such  taxes  in  the  absence  of  any 
claims  that  the  same  were  imjust.  Beggs 
V.  Paine,  16  N.  D.  436,  109  N.  W.  322. 

76.  In  an  equitable  action  brought  to  set 
aside  a  tax  sale  made  in  1807  for  the  de- 
linquent taxes  of  1896,  and  to  cancel  the 
assessment  of  taxes  and  levies  of  taxes  for 
subsequent  years  up  to  and  including  1902, 
the  absence  of  an  assessor's  affidavit  from 
the  assessment  does  not  invalidate  the  sale 
or  le\ies  in  such  equitable  action.  Douglas 
V.  Fai^o,  13  N.  D.  467,  101  N.  W.  919. 

76.  The  verification  of  the  assessment 
roll  by  the  assessor  is  merely  a  legislative 
requirement  which  is  neither  inherently  or 
constitutionally  essential  to  an  assessment; 
and  objection  to  a  tax  sale  under  the  North 
Dakota  tax  law  of  1897  for  such  irregular- 
ity is  barred  by  N.  D.  Rev.  Codes  1899, 
§  1263.  State  Finance  Co.  v.  Mather,  15 
N.  D.  386,  100  N.  W.  350,  11  A.  &  E.  Ann. 
Cas.  1112. 

m.  Aotiona  and  Proceedings  to  Enforce  or 
Collect  Taxes. 

1.  Oenerally. 

Prejudicial  error  in  proceedings  against 
sheriff  for  wrongful  collection  of  taxes, 
8««  Appeal  and  Error,  009. 

Delegation  of  power  as  to,  see  Constitution- 
al  Law,  22. 

As  to  distress  generally,  see  Distress. 

See  also  infra,  86,  88,  199. 

77.  An  action  will  not  lie  for  recovery 
of  personal  taxes.  Acme  Harvesting  Mach. 
Co.  V.  Hinkley,  23  S.  D.  609,  122  N.  W. 
482. 
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78.  The  collection  of  personal  taxes  hj 
distress  and  sale  is  the  only  'and  exclu- 
sive method  of  procedure,  but  S.  D.  Laws 
1909,  chap.  209,  expressly  authorizes  coun- 
ty treasurers  to  maintain  an  action  in  the 
circuit  court  to  collect  delinquent  personal 
property  taxes  against  any  person  who  is 
not  a  resident  of  the  county  and  has  no 
property  therein,  and  this  proceeding  is 
Applicable  to  all  taxes  which  nave  thereto- 
fore been  levied.  Acme  Harvesting  Mach. 
Co.  V.  Hinkley,  23  S.  D.  509,  122  N.  W. 
482. 

2.  Judgment. 

Power  of  county  commissioners  to  assign 
judgment  for  personal  property  taxes, 
see  Counties,  40. 

Burden  of  proof  as  to,  see  Evidence,  148. 

Bar  of  limitations  against  tax  judgment, 
see  Limitation  of  Actions,  82. 

Retrospective  statute  as  to,  see  Statutes, 
101. 

Effect  of  repeal  of  statute  ••  to,  see  Stat- 
utes, 114. 

See  also  infra,  130,  131. 

79.  A  tax  imposed  upon  real  estate  pur- 
suant to  the  provisions  of  N.  D.  Laws  of 
1897,  chapter  126,  p.  256,  does  not  create 
jt  personal  obligation  against  the  owner, 
but  is  merely  a  charge  against  the  land. 
Hertzler  v.  Freeman,  12  N.  D.  187,  96  N. 
W.  294. 

80.  Under  N.  D.  Laws  1897,  p.  79,  c. 
67,  §  6,  which  makes  it  the  duty  of  the 
clerk,  in  default  of  answer,  to  enter  judg- 
ment for  the  amount  of  the  tax,  penalty 
and  interest  stated  in  the  list,  the  fact  that 
the  county  treasurer  made  an  error  in  com- 
puting and  stating  the  amount  of  interest 
and  penalty  did  not  affect  the  jurisdiction 
of  the  court  to  enter  judgment  for  the 
amount  stated.  Darling  v.  Purcell,  13  N. 
D.  288,  100  N.  W.  726. 

81.  Under  N.  D.  Laws  1897,  chap.  67,  p. 
76,  pertaining  to  obtaining  judgments 
against  specific  tracts  of  land  to  enforce 
payment  of  taxes  against  the  owner,  the 
jurisdiction  of  the  court  to  enter  judgment 
against  a  particular  tract  appearing  on 
the  list  filed  with  the  clerk  as  unpaid  is 
not_  affected  by  the  fact  that  all  taxes 
against  the  owner  and  against  the  tract 
had  been  previously  paid.  Purcell  v.  Farm 
Land  Co.  13  N.  D.  327,  100  N.  W.  700. 

82.  Where  the  30  days  had  not  expired 
from  the  last  publication  of  the  notice  and 
list  of  delinquent  tax  lands,  on  which  un- 
der S.  D.  Sess.  Laws  1901,  chap.  51,  §  5, 
the  circuit  court  is  authorized  to  enter 
judgment  against  each  piece  or  parcel  as 
to  which  no  answer  shall  have  been  filed,  at' 
the  time  a  tax  sale  judgment  was  entered, 
the  circuit  court  was  without  jurisdiction 
to  enter  the  judgment.  Clifford  v.  Hyde 
County.  —  S.  D.  — ,  123  N.  W.  872. 

83.  Where  two  tracts  of  land  are  as- 
sessed and  taxed  as  a  single  tract,  and  this 
irregularity  appears  on  the  face  of  all  the 
nrocecdintrs  under  the  "Woods  Law"  N.  D. 
Laws  1897,  chap.  67,  page  76,  the  judgment 


in  that  proceediiv  is  void.     State  Finance 
Co.  v.  Beck,  16  N.  D.  374,  109  N.  W.  359. 

84.  Under  S.  D.  Sess.  Laws  1901,  chap. 
61,  §  5,  providing  that  upon  the  expiration 
of  30  days  from  the  last  publication  of  the 
notice  and  list  of  delinquent  tax  lands  the 
circuit  court  shall  enter  judgment  against 
each  piece  or  parcel  of  land  as  to  which  do 
answer  shall  have  been  filed;  and  §  4,  pro- 
viding that  any  person,  having  any  estate 
or  title  in  any  piece  of  land  contained  in 
such  published  list,  may  within  30  days 
after  the  last  publication  of  such  notice, 
file  an  answer  in  the  clerk  of  court's  of- 
fice, actions  to  recover  judgments  for  taxes 
cannot  be  maintained  under  general  court 
procedure,  but  by  special  statute  which 
must  be  substantially  complied  with.  Clif- 
ford v.  Hyde  County,  —  S.  D.  — ,  123 
N.  W.  872. 

Oollsteral   attmek. 

85.  A  clerical  error  in  the  return  to  the 
citation  on  a  delinquent  tax  list  whereby 
it  failed  to  truly  state  the  name  of  the  de- 
linquent cannot  be  collaterally  urged 
against  the  tax  judgment.  Hanson  v. 
Franklin,  —  N.  D.  — ,  123  N.  W.  38«. 

n.  Bale   for   Jfonpayment. 

1.  I»  Oeneral. 

Order  confirming  tax  sale  as  part  of  ree- 
ord  on  appeal,  see  Appeal  and  Error, 
284. 

Repeal  of  statute  fixing  commission*  for 
sales,  see  Statutes,  110. 

See  also  supra,  78;  infra,  157. 

86.  Under  the  "Scavenger"  tax  law  (S. 
D.  Sess.  Laws  1901,  chap.  51 )  the  judgment 
is  one  of  the  jurisdictional  steps  before  the 
sale,  and,  the  judgment  being  void  for  want 
of  jurisdiction,  a  sale  based  thereon  is  also 
void.  Clifford  v.  Hyde  County,  —  S.  D. 
— ,  123  N.  W.  872. 

87.  The  sale  of  a  judgment  on  distress 
proceedings  under  a  tax  warrant  is  void, 
as  a  judgment  is  intangible  property  and 
cannot  be  taken  or  levied  in  such  proceed- 
ing, under  S.  D.  Rev.  Pol.  Code,  §  2180, 
which  provides  that  delinquent  taxes  may 
be  collected  "by  seizure  of  the  personal 
property  of  such  person,"  the  intent  of  the 
statute  being  that  there  must  I>e  actual 
manual  seizure  of  the  property  distrained 
and  its  sale,  or  return  to  the  person  from 
whom  taken.  Acme  Harvesting  Mach.  Co. 
V.  Hinkley,  23  S.  D.  509.  122  N.  W.  482. 

88.  The  provision  of  N.  D.  Laws  1897. 
chap.  67,  p.  76,  for  a  judgment  before  a 
sale  for  taxes  is  merely  a  leeislative  re- 
quirement, and  is  not  inherently  or  consti- 
tutionally necessary  as  a  condition  prece- 
dent to  the  right  of  the  legislature  to  au- 
thorize a  sale  of  the  property  for  unpaid 
taxes.  Nind  v.  Myers,  16  N.  D.  400.  « 
L.R.A.(N.S.)  157,  109  N.  W.  335. 
Authority  to  aell. 

89.  A  tax  collector  derives  his  authoritv 
to  sell  from  statute,  as  no  authority  to  mII 
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existed  at  common  law.  Acme  Harvesting 
Maeh.  Co.  v.  Hinkley,  23  S.  D.  509,  122  N" 
W.  482. 

90.  The  county  auditor  was  authorized 
to  include  in  the  delinquent  tax  sale  of 
1897  the  unpaid  taxes  of  1895,  if  for  any 
reason  the  land  charged  with  the  latter 
taxes  had  not  been  sold  therefor  in  1896. 
Scott  4  B.  Mercantile  Co.  v.  Nelson  Countv, 
14  N.  D.  407,  104  X.  W.  528. 

Right  to  resell  forfeited  lands. 

91.  Lands  bid  in  for  the  state  at  a  tax 
sale  under  N.  D.  Laws  1890,  chap.  132,  p. 
376,  and  not  redeemed  or  assigned  within 
three  years  from  such  sale,  become  forfeited 
lands,  and  are  not  thereafter  subject  to  sale 
for  taxes  while  they  remain  forfeited  lands. 
Patton  V.  Cass  Coupty,  13  N.  D.  351,  102 
N.  W.  174. 

92.  Lands  bid  in  for  the  state  under  the 
revenue  law  of  1890  (N.  D.  Laws  1890,  p. 
376,  c.  132),  and  becoming  forfeited  lands 
in  1893,  cannot  be  lawfully  sold  for  taxes 
attempted  to  be  levied  thereon  for  1896, 
after  becoming  delinquent  in  1897.  If  of- 
fered for  sale  in  1897  on  such  tax,  and  bid 
in  for  the  state,  and  the  county  auditor, 
without  direction  from  the  state  auditor, 
assigns  the  certificate  to  one  who  pays  the 
amount  for  which  sold,  and  subsequent 
taxes,  and  thereafter  procures  a  deed  from 
the  auditor,  such  deed  is  not  authorized 
and  conveys  no  title.  Patton  v.  Cass  Coun- 
ty, 13  N.  D.  351,  102  N.  W.  174. 
Wluit  law  goT«nt«. 

93.  It  seems  that  the  law  in  force  at  the 
time  of  the  tax  sale  governs  as  to  all  deeds 
made  pursuant  to  that  sale.  Gibson  v. 
Pekarek,  —  S.  D.  — ,  126  N.  W.  597. 

2.  Jfotice  of  Sale. 

Laches  precluding  setting  up  objections  to 
notice,  see  Limitation  of  Actions,  23, 
.24. 

Notice  of  foreclosure  sale,  see  Mortgage, 
VII.  f,  2. 

Snfflcleacy. 

94.  Notipes  of  tax  sales,  and  notices  of 
the  time  when  redemption  will  expire,  must 
accurately  describe  the  land,  otherwise  they 
are  not  effectual.  State  Finance  Co.  v. 
Mulberger,  16  N.  D.  214,  125  Am.  St.  Rep. 
650,  112  N.  W.  986. 

95.  On  the  notice  of  delinquent  tax  sale, 
which  was  otherwise  sufficient,  the  words 
"Amount  of  Sale"  appeared  over  the  column 
in  which  were  stated  the  sums  for  which 
each  tract  was  to  be  sold.  The  notice  clear- 
ly showed  what  was  intended,  and  the 
words  were  not  misleading.  Held,  the  no- 
tice was  good.  Beggs  v.  Paine,  15  N.  D. 
436.  109  N.  W.  322. 

90.  In  the  notice  of  tax  sale,  the  figures 
"8.  55"  were  separated  by  a  decimal  point 
between  the  8  and  the  5,  in  addition  to  the 
printer's  space,  and  the  first  group  of 
such  figures  at  the  head  of  the  first  column 
had  the  dollar  sign  preceding  it.  Held, 
that  the  figures  should  be  read  $8.55,  and 
the  omission  of  the  dollar  sign  was  imma- 


terial.    Peters  v.  Lohr,  —  S.  D.  — ,  124 
N.  W.  853. 

97.  A  notice  of  tax  sale  listing  the  par- 
cels under  headings, — "'Name,  description, 
section,  acres,  year,  tax,  penalty,  total," — 
with  farm  lands  beneath,  then  beneath  that 
lots  and  that  in  turn  followed  by  farm 
lands  including  the  particular  ones  but 
with  no  new  heading,  and  describing  the 
parcel  as  "L.  Aloore,  sw  29  do  do  $20.90 
tax,  penalty  $1.99,  total  $22.95,"  is  not 
misleading,  the  ditto  abbreviations  being 
suflicient  to  refer  to  the  town  and  range 
numbers  in  the  column  above.  Gibson  v. 
Pekarek,  —  S.  D.  — ,  126  N.  W.  597. 

98.  A  published  notice  of  a  tax  sale  is  not 
insufficient  because,  under  the  general  head- 
ing, giving  the  name  of  the  addition  in 
which  the  property  to  be  sold  is  situated, 
und  before  the  owner's  name  and  the  lot 
and  block,  are  inserted  subheads  designat- 
ing subdivisions  of  blocks,  which,  upon 
their  face,  do  not  apply  to  the  property  in 
question.  Blakemore  v.  Cooper,  15  N.  D. 
5,  4  L.R.A.(N.S.)  1074,  125  Am.  St.  Kep. 
574,  106  N.  W.  566. 

99.  A  notice  of  sale  for  delinquent  taxes, 
properly  construed,  was  to  the  effect  that 
the  S.  E.  i  of  section  24,  St.  Lawrence 
township,  would  be  sold  to  satisfy  due  and 
unpaid  taxes  for  the  year  1893  and  prior 
years,  amounting  to  $26.16,  penalty  and 
interest  $2.45,  amounting  in  all  to  $28.61, 
together  with  the  costs  of  sale,  and  sub- 
stantially complied  with  the  requirements 
of  S,  D.  Laws  1891,  chap.  14,  §  104,  pro- 
viding that  the  notice  shall  contain  a  notifi- 
cation that  all  lands  on  which  the  taxes  of 
the  preceding  year  or  years  remain  unpaid 
will  be  sold  and  the  time  and  place  of  sale, 
and  must  contain  a  list  of  the  lands  to  be 
sold  and  the  amount  of  taxes  due;  where 
titles  were  given  at  the  head  of  columns: 
"Name,"  "Description,"  "Sec."  "Tax  Persl 
Pntly.  &  Int.  Total,"  and  imder  the  same 
appeared  the  owner's  name;  under  the  row 
of  titles,  appeared  "St.  Lawrence  Township 
— 112 — 67;"  under  "description,"  were  the 
letters  "se"  and  "qr;"  under  "Sec."  the 
figure  24;  under  "Tax  paersl"  the  figures 
26,  16;  under  "pntly  &  Int."  the  figures  2, 
45 ;  under  "Total"  28,  61.  Bandow  v.  Wol- 
ven,  20  S.  D.  445,  107  N.  W.  204. 
Publication. 

Of  notice  to  redeem,  see  infra,  124. 

100.  The  jurisdiction  of  the  court  in 
rendering  judgment  on  a  sale  of  land  for 
taxes  depends  on  the  fact  of  publication  of 
notice  of  sale  and  list  of  lands  required  by 
statute  and  not  on  proof  of  it.  Cruser  v. 
Williams,  13  N,  D.  284,  100  N.  W.  721. 

101.  Under  N.  D.  Laws  of  1897,  8  4,  chap. 
67,  requiring  the  certification  by  the  county 
auditor  to  the  clerk  of  the  district  court 
of  a  copy  of  a  resolution  of  county  com- 
missioners designating  a  newspaper  in 
which  notice  of  tax  sale  was  to  be  pub- 
lished, the  certification  was  sufficient,  al- 
though not  under  seal,  no  particular  form 
being  designated  by  the  statute.  Darling 
v.  Purcell,  13  N.  D.  288,  100  N.  W.  726. 
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102.  A  notice  of  sale  for  delinquent  taxes 
could  not  have  been  published  for  three 
consecutive  weeks,  as  required  by  S.  D. 
Laws  1891,  chap.  14,  §  104,  where  the  print- 
er's affidavit  states  that  it  was  "printed 
and  published  in  said  newspaper  for  three 
successive  issues,  the  first  publication  being 
made  October  5,  1894,  and  the  last  publica- 
tion on  October  26,  1804."  Bandow  v. 
Wolven,  20  8.  D.  445,  107  N.  W.  204. 

103.  A  notice  of  tax  sale  published  in  a 
newspaper,  legally  designated  and  other- 
wise qualified  to  make  such  publication,  is 
not  illegal  because  of  the  failure  of  the 
owner  or  manager  to  file  with  the  county 
auditor  an  affidavit  setting  forth  its  quali- 
fications, as  required  by  %  2,  chap.  120,  p. 
.346,  N.  D.  Laws  1890.  Blakemore  v.  Coop- 
er, 15  N.  D.  6,  4  L.R.A.(N.S.)  1074,  125 
Am.  St.  Rep.  574.  106  N.  W.  666. 

3.  Xotice  to  Redeetn. 

Burden  of  proof  as  to,  see  Evidence,  168. 

Affidavit  of  mailing,  as  evidence,  see  Evi- 
dence, 322. 

Notice  of  redemption  from  foreclosure  sale, 
see  Mortgage,  VUI.  c. 

Finding  aa  to  giving  of  notice,  see  Trial, 
453. 

See  also  infra,  188,  189. 

Xeeeaaity. 

See  also  infra.  151. 

104.  The  provision  of  chapter  132,  p.  376, 
K.  D.  Laws  1890,  which  required  the  serv- 
ice of  notice  in  order  to  terminate  the 
right  of  redemption  from  a  tax  sale,  is  still 
in  force  as  to  sales  made  under  that  chap- 
ter; and  deeds  issued  without  such  notice 
are  void.  Blakemore  v.  Cooper,  15  K.  D. 
6,  4  L.R.A.(N.S.)  1074,  126  Am.  St.  Rep. 
674,  106  N.  VV.  506. 

105.  Failure  to  serve  notice  of  expira- 
tion of  right  to  redeem  and  of  maturity  ot 
the  certificate,  under  the  Scavenger  Tax 
Law,  S.  D.  Sess.  Laws  1901,  chap.  51,  pre- 
vents the  vesting  of  a  free  title  in  the 
holder  of  the  certificate,  although  the  cer- 
tificate has  been  filed  for  record.  King  v. 
I^ne,  21  S.  D.  101,  110  N.  W.  37. 

106.  Where  notice  of  the  expiration  of 
the  time  to  redeem  and  of  the  maturity  of 
a  tax  certificate,  issued  under  the  provisions 
of  S.  D.  Sess.  Laws  1901,  chap.  61,  was 
not  given  or  published  within  the  one  year 
as  provided  by  such  statute,  title  to  the 
land  described  in*  the  certificate  never  vest- 
ed in  the  holder  of  the  certificate.  Nichol 
V.  Sherman,  21  S.  D.  189,  110  N.  W.  777. 

107.  Service  of  notice  of  expiration  of 
redemption  from  tax  sale,  and  filing  ot 
proof  thereof  with  the  clerk  of  the  district 
court,  is  essential  to  terminate  the  redemp- 
tion period.  The  holder  of  a  certificate 
may,  by  timely  service,  limit  the  redemp- 
tion period  to  two  years,  but  the  effect  of 
delay  in  such  service  and  filing  is  to  post- 
pone the  expiration  of  the  redemption 
period  and  the  maturity  of  the  certificate; 
and  until  service  is  made  and  proof  filed 


the  certificate,  whether  held  by  an  individ- 
ual or  by  the  county,  does  not  ripen  into 
titl^  Darling  t.  Purcell,  13  N.  D.  288,  100 
N.  W.  726. 

108.  A  published  notice  addressed  gen- 
erally and  running  to  no  particular  person 
and  describing  lands  owned  by  different 
persons  is  not  sufficient  notice  of  expira- 
tion of  time  of  redemption  from  tax  sale 
to  comply  with  the  North  Dakota  statnte. 
Stubbs  V.  Hoerr,  —  N.  D.  — ,  125  N.  W. 
1062. 

Snfflolenoy. 

See  also  supra,  04. 

109.  A  purchaser  at  land  for  taxes  under 
the  Scavenger  Tax  Law  (8.  D.  Laws  1901, 
chap.  61)  who  fails  to  give  notice  of  the 
expiration  of  the  time  of  redemption 
strictly  according  to  the  statute  loses  his 
estate  and  has  only  a  bare  lien.  Archer  v. 
N.  S.  Tubba  Sheep  Co.  —  S.  D.  — ,  126  X. 
W.  677. 

110.  A  tax  deed,  assignment  of  the  cer- 
tificate of  sale  and  notice  of  redemption 
which  describes  the  land  as  part  of  section 
2  instead  of  section  20  are  void,  because 
of  the  inaccuracy  of  the  notice.  Blessett 
V.  Turcotte,  —  N.  D.  — ,  127  N.  W.  505. 

111.  A  notice  of  the  expiration  of  the 
time  to  redeem  from  a  tax  sale  under  the 
revenue  law  of  1897  is  fatally  defective  if 
it  incorrectly  states  the  time  when  the  re- 
demption right  will  expire.  State  Finance 
Co.  v.  Beck,  16  N.  D.  374,  109  N.  W.  357. 

112.  Notice  of  the  expiration  of  time  for 
a  redemption  under  a  sale  under  the 
"Wood  Law"  is  insufficient,  when  it  errone- 
ously describes  the  land  and  does  not  clear- 
ly apprise  the  owner  that  his  land  has 
been  sold  and  that  the  time  for  redemption 
is  about  to  expire.  State  Finance  Oo.  v. 
Trimble,  16  N.  D.  199,  112  N.  W.  984. 

113.  Under  the  Scavenger  Tax  Law  (S. 
D.  Laws  1901,  chap.  51)  the  period  for  re- 
demption expires  exactly  one  year  frcmi  the 
date  of  the  certificate  of  sale,  unlike  the 
ordinary  tax  sale,  and  accordingly  the  no- 
tice of  expiration  of  the  time  for  redemp- 
tion n]ust  fix  the  precise  time  and  not  a 
later  day.  Archer  v.  N.  S.  Tubbs  Sheep  Co. 
—  S.  D.  — ,  126  N.  W.  677. 

Time  o<  (iv^K  aotloe. 
See  also  supra.  113. 

114.  Under  S.  D.  Laws  1001,  chap.  61. 
S  15,  providing  that  the  holder  of  a  tax 
certificate  must  serve  personal  notice  of 
when  the  time  of  redemption  from  such  tax 
sale  would  expire  not  less  than  ninety  days 
preceding  the  maturity  of  such  certificate 
if  the  owner  is  a  resident  of  the  county 
where  the  real  estate  is  situated  and  if  the 
owner  is  not  a  resident  of  or  within  the 
county  the  notice  may  be  served  by  pub- 
lication in  a  newspaper  published  in  tbe 
county  for  at  least  three  weeks,  the  last 
publication  to  be  made  less  than  ninety 
days  before  the  maturity  of  the  certificaW. 
the  failure  of  the  holder  of  the  csrtififatf 
to  give  the  notice  more  than  ninety  days 
before  the  maturity  of  the  certificate  did 
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not  have  the  effect  of  extending  the  time 
for  redemption  until  the  ninety  days  had 
expired,  but  instead  rendered  the  notice 
ineirectual  so  that  the  holder  of  the  certifi- 
cate received  no  title  to  the  property. 
Fliclcinger  v.  Cornwell,  22  S.  D.  382,  117 
N.  W.  1039. 

Service  hj  mail. 

lis.  Notice  of  the  time  when  the  right 
to  redeem  from  a  tax  sale  under  N.  D. 
].aw8  1897,  chap.  67,  p.  76  (N.  D.  Rev. 
Codes  1899,  §§  1331  et  seq.),  vtrill  expire, 
may  be  mailed  at  the  residence  of  the  cer- 
tificate holder,  even  though  that  residence 
is  not  within  the  state.  Nind  v.  Myers,  15 
X.  D.  400,  8  L.R.A.(N.S.)  167,  109  N.  W. 
335. 

116.  Notice  by  registered  mail  of  ex- 
piration of  the  time  of  redemption  from  a 
tax  sale  is  insufficient  where  the  record 
fails  to  show  that  the  last  known  address 
of  the  party  was  the  address  to  which  the 
notice  was  mailed.  Stubbs  v.  Hoerr,  —  N. 
D.  — ,  125  N.  W.  1062. 

117.  Service  of  the  notice  of  the  time 
when  the  period  for  redemption  from  a  tax 
sale  will  expire  must  be  made  upon  the 
owner  of  the  land  personally,  if  known  to 
be  a  resident  of  the  state;  but,  if  the  own- 
er be  a  nonresident,  service  shall  be  made 
by  registered  letter  addressed  to  the  own- 
er's last  known  postoffice  address,  and  must 
also  be  served  personally  upon  the  person 
in  possession.  Tronsrud  v.  Farm  Land  & 
Finance  Co.  —  N.  D.  — ,  129  N.  W.  359. 

118.  WherA  land  was  sold  for  taxes  in 
the  name  of  Inga  Frangsrud  instead  of 
Inga  Tronssrud  and  the  notice  of  the  time 
when   the  period  of  redemption  would  ex- 

Jire  was  mailed  by  a  registered  letter  to 
nga  Frangsrud  and  personal  service  tried 
to  be  made  on  such  a  person,  a  tax  deed 
issued  was  void  as  to  Inga  Tronsrud. 
Tronsrud  v.  Farm  Land  &,  Finance  Co.  — 
N.  D.  — ,  129  N.  W.  359. 

"Wlio  must  be  served. 

119.  The  holder  of  a  void  tax  deed  is  not 
the  owner  of  land  on  whom  notice  of  the 
expiration  of  the  period  for  redemption 
from  tax  sale  may  be  served.  Hodgson  v. 
State  Finance  Co.  —  N.  D.  — ,  122  N.  W. 
336. 

120.  Under  N.  D.  Rev.  Codes  1809, 
§  1289,  notice  of  the  expiration  of  the  time 
for  redemption  from  tax  sale  must  be 
served  on  the  person  in  possession  in  ad- 
dition to  the  mailing  of  notice  to  the  non- 
resident owner.  Hodgson  v.  State  Finance 
Co.  —  N.  D.  — ,  122  N.  W.  336. 

121.  Service  of  notice  of  the  time  when 
redemption  will  expire  on  the  holder  of  a 
void  tax  deed  as  owner  is  ineffectual.  State 
Finance  Co.  v.  Mulberger,  16  N.  D.  214, 
125  Am.  St.  Rep.  650,  112  N.  W.  986. 

122.  Service  of  the  notice  of  expiration 
of  time  to  redeem  from  a  sale  of  land  for 
taxes  upon  the  grantees  named  in  certain 
recorded  tax  deeds  which  were  void  on  their 
face  is  not  a  service  upon  the  owner  re- 
quired by  N.  D.  Rev.  Codes  1899,  §  1344. 

Supp.  Dak.  Dig.— 66. 


State  Finance  Co.  v.  Beck,  16  N.  D.  374, 
109  N.  W.  357. 
Proof  of  servloe. 

123.  It  is  not  necessary  to  state  the  fact 
that  land  sold  for  taxes  is  unoccupied,  in 
the  aHidavit  filed  pursuant  to  N.  D.  Rev. 
Codes  1899,  §  1344,  in  proof  of  service  of 
notice  of  expiration  of  the  time  to  redeem. 
Nind  V.  Myers,  15  N.  D.  400,  8  L.R.A. 
(N.S.)   157,  109  N.  W.  335. 

124.  Under  S.  D.  Rev.  Pol.  Code,  §§  1848, 
1849,  providing  for  affidavits  of  publica- 
tion to  contain  a  statement  regarding  fees 
for  publishing  and  affidavit  of  the  party 
giving  the  notice,  or  his  agent,  regarding 
such  notice  and  fees  therefor,  and  that  no 
aflRdavit  of  publication  shall  in  any  case 
be  filed  or  recorded  until  such  additional 
affidavit  shall  be  annexed  thereto,  where 
no  such  affidavit  was  filed  in  the  office  of 
the  clerk  of  the  circuit  court  with  the  proof 
of  service  of  the  notice  of  maturity  of  a 
tax  certificate,  such  notice  must  be  treated 
as  not  filed  and  the  certificate  has  not  ma- 
tured. Sandvs  v.  Robinson,  —  S.  D.  — , 
128  N.  W.  484. 

4.  Sale  in  Orost  or  in  Parcel*. 

Presumption  as  to,  see  Evidence,  156. 
See  also  infra,  186,  172,  173. 

125.  The  mere  fact  that  a  tax  deed  in- 
cludes property  described  in  different  cer- 
tificates of  sale  presented  to  the  county 
treasurer  by  the  assignee  of  the  person  to 
whom  they  were  issued,  does  not  indicate 
that  all  of  the  property  was  sold  together 
for  a  gross  sum,  instead  of  being  sold  sepa- 
rately. Cornelius  v.  Ferguson,  17  S.  D. 
481,  97  N.  W.  388.  Reversing  on  rehearing 
16  S.  D.  113,  91  N.  W.  460. 

5.  Effect;     Validity;     Conclusiveness,    etc, 

a.  In  General. 

By  failure  to  file  affidavit  to  assessment 
roll,  see  supra,  71-76. 

Validity  of  judicial  sales  generally,  see  su- 
pra, I. 

Presumption  in  favor  of  validity,  see  Evi- 
dence,   145. 

When  action  attacking  validity  of  sale  is 
barred,  see  Limitation  of  Actions,  76- 
81. 

Validity  of  foreclosure  sale,  see  Morteaee, 
VII.  f,  6.  ^  * 

See  also  supra,  21,  37;  infra,  199,  224. 

126.  A  sale  of  land  for  taxes  and  a  tax 
certificate  issued  thereon  are  absolutely 
void  where  the  sale  was  under  an  asi.scss- 
ment  which  was  void  for  failure  to  desig- 
nate the  township  and  range.  Paine  v. 
Germantown  Trust  Co.  69  C.  C.  A.  303,  130 
Fed.  527. 

127.  All  objections  to  a  tax  sale  under 
the  North  Dakota  revenue  law  of  1897  are 
barred  unless  the  defect  is  one  of  those 
mentioned  in  N.  D.  Rev.  Codes  1899,  §  1203, 
or  some  other  jurisdictional  defect.     State 
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Finance  Ck).  v.  Beck,  15  N.  D.  374,  109  N. 
W.  357. 

128.  Even  if  a  judgment  for  the  sale 
of  land  for  taxes  is  void,  the  sale  becomes 
valid  if  not  attacked  within  three  years, 
unless  a  jurisdictional  defect  in  the  an- 
tecedent proceedings  can  be  shown.  State 
Finance  Co.  v.  Beck,  16  N.  D.  374,  109  N. 
W.  357. 

129.  The  fact  that  the  sheriff  sold  land 
for  delinquent  tajces  under  the  original 
judgment,  and  not  under  a  certified  copy 
thereof  is  not  a  jurisdictional  defect  that 
renders  the  sale  void.  State  Finance  Co. 
V.  Trimble,  16  N.  D.  199,  112  N.  W.  984. 

130.  A  tax  sale  is  not  invalidated  by  the 
fact  that  no  certified  copy  of  the  judgment 
rendered  against  the  land  for  delinquent 
taxes  was  delivered  before  the  sale,  to  the 
sheriff,  who,  in  making  the  sale,  used  the 
original  judgment  book.  Kind  v.  Myers,  15 
N.  D.  400,  8  L.R.A.(N.S.)  167,  109  N.  W. 
335. 

131.  In  an  action  to  determine  adverse 
claims  to  real  estate,  where  defendant 
claims  under  a  tax  title  the  fact  that  in 
stead  of  furnishing  the  sheriff  with  a  cer- 
tified copy  of  the  judgment  upon  which  to 
make  the  sale,  the  original  judgment  was 
used  for  that  purpose,  is  not  a  jurisdic- 
tional defect  in  the  proceedings.  State 
Finance  Co.  v.  Beck,  15  N.  D.  374,  109  N. 
W.  357. 

Bale  tor  ezocMlve  amoviit. 

132.  Since  Dak.  Comp.  Laws,  §  1417,  au- 
thorizes a  treasurer  to  charge  five  per  cent 
commission  on  sale  of  lands,  a  sale  is  not 
made  for  an  excessive  amount  which  in- 
cludes such  commissions  in  the  amount  for 
which  the  land  is  sold.  Nichols  v.  Roberts, 
12  N.  D.  193,  96  N.  W.  298. 

133.  Adding  five  per  cent  commission  on 
sale  of  lands  at  tax  sale,  and  charging 
fifty-cents  for  certificate  of  sale  does  not 
make  the  sale  for  an  excessive  amount  so 
as  to  avoid  the  sale.  Nichols  v.  Roberts,  12 
N.  D.  193,  96  N.  W.  298. 
Elimination  ot  competitive  bidding. 

134.  A  tax  sale  is  void  whereby  an  un- 
lawful arrangement  between  the  bidders  at 
the  sale  all  competitive  bidding  is  eliminat- 
ed, the  proof  of  such  unlawful  combination 
and  agreement  being  clearly  disclosed  by  the 
evidence.  Youker  v.  Hobart,  17  N.  D.  296, 
115  N.  W.  839. 

6.  Certificate. 

Recoverv  back  of  amount  paid  for,  see  infra, 

104-196. 
Sufficiency  of  objection  to  admission  of,  in 

evidence,  see  Appeal  and  Error,  352. 
Action  to  determine  validity  of,  see  Cloud 

on  Title,  12. 
Relief  <.n  action  to  cancel  as  cloud  on  title, 

see  Cloud  on  Title,  24;  26. 
Burden  of  proof  as  to,  see  Evidence,  148, 

192. 
Admissibility  of  evidence  as  to  validity  of 

certificate,  see  Evidence,  654. 


Effect  of  issuance  of  tax  deed  after  judg- 
ment in  action  to  have  certificate  de- 
clared invalid,  see  Judgment,  52. 

When  action  attacking  validity  of,  i( 
barred,  see  Limitation  of  Actions,  7t. 

Right  to  jury  trial,  see  Trial,  20. 

See  also  supra,  02,  106,  124,  133. 

136.  A  certificate  of  sale  issued  on  a  tax 
sale  in  1897,  which  shows  that  one  acre  was 
sold  out  of  a  quarter  section,  but  does  not 
identify  the  particular  acre  referred  to,  is 
void.  Beggs  v.  Paine,  15  N.  D.  43e^  109  X. 
W.  322. 

136.  Where  a  certificate  holder  has  in 
proper  time  obtained  a  tax  deed  whidi  is 
good  on  its  face  according  to  common  lav 
rules,  but  does  not  conform  to  the  statntor; 
form,  and  is  therefore  void  on  its  face,  th* 
certificate  is  not  barred  by  N.  D.  Laws  1901. 
chapter  165,  page  220.  Beggs  v.  Paine,  15 
N.  D.  436,  109  N.  W.  322. 

137.  The  fact  that  portions  of  a  bUak 
certificate  of  sale  of  land  for  taxes,  under 
N.  D.  Laws  1897,  chap.  67,  p.  76,  wbieb 
apply  to  a  sale  under  different  conditions, 
are  not  erased  before  delivery,  does  not 
render  such  certificate  void  on  its  face- 
State  Finance  Co.  v.  Trimble,  16  N.  D.  199. 
112  N.  W.  984. 

138.  A  certificate  of  sale  for  taxes  under 
N.  D.  Laws  1897,  chap.  67,  p.  76  (N.  D. 
Rev.  Codes  1899,  §§  1331  et  seq.),  is  not 
void  on  its  face  because  of  failure  to  erase 
those  parts  on  the  blank  form  which  are 
designed  for  use  in  case  of  a  sale  on  dif- 
ferent terms,  where  the  ce'-tincnte  is  other- 
wise i  1  proper  form  and  the  unerased  parts 
cannot  mislead.  Nind  v.  Myers.  15  N.  D. 
400,  8  L.R.A.(N.S.)  167,  109  N.  W.  335. 

139.  The  certificate  which  is  intended  t» 
transfer  title  to  the  purchaser  at  a  tax 
sale  under  the  "Scavenger"  law  (S.  D. 
Sess.  Laws  1901,  chap.  51)  corresponds  to 
and  serves  the  same  purpose  as  the  tax  deed 
under  the  general  law.  Clifford  v.  Hvde 
County,  —  S.  D.  — ,  123  N.  W.  872. 

140.  The  repeal  of  S.  D.  Rev.  Pol.  Code. 
§  1840,  by  S.  D.  Sess.  Laws,  1903.  chap.  199. 
simply  made  the  filing  of  a  defective  proof 
of  service  of  maturity  of  a  tax  certificate, 
take  effect  as  of  the  date  when  such  repeal 
took  effect,  which  being  several  months  later 
than  one  year  from  the  date  of  the  tax  sale. 
it  was  later  than  the  date  of  maturity  of 
the  certificate,  and  was  of  no  effect  in  ripen- 
ing the  certificate  into  a  conveyance  of  the 
fee  title  of  the  land.  Sandys  v.  Robinson. 
—  S.  D.  — ,  128  N.  W.  484. 

Eiteot;    conelnaivenesa. 
Conclusiveness  of  tax  deed,  see  infra,  IV. 

h,  5,  c,  (2). 
Impairment  of  contract  obligations  as  ta. 

see  Contracts,  202. 
See  also  infra,  213,  233, 

141.  A  certificate  issued  in  evidence  of  * 
sale  for  taxes  under  the  "Woods- L*?^  is,  if 
valid  on  its  face,  prima  facie  evidence  of  a 
valid  judgment  and  sale.  State  Finance  Co. 
V.  Beck,  15  N.  D.  374,  109  N.  W.  357. 
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142.  A  certificate  of  Mile  of  land  for  taxes 
has  no  evidentiary  force  to  establish  a  tax, 
if  the  sale  was  void,  because  of  an  insu£S- 
cient  description  of  the  property.  State 
Finance  Co.  v.  Mulberger,  16  N.  D.  214,  125 
Am.  St.  Rep.  650,  112  N.  W.  986. 

143.  All  sales  under  K.  D.  Laws  1897, 
chap.  67,  are  subject  to  redemption,  and 
until  the  right  of  redemption  is  eliminated 
the  sheriff's  certificate  of  sale  is  evidence  of 
a  lien  only.  Oruser  v.  Williams,  13  K.  D. 
284,  100  N.  W.  721. 

144.  A  certificate  issued  in  evidence  of  a 
Bale  for  taxes  under  the  "Woods  Law,"  be- 
«M>mes  conclusive  evidence  of  a  valid  sale  if 
not  attacked  in  an  action  commenced  with- 
in three  years  after  the  sale,  unless  the 
judgment  was  paid  before  sale  or  a  redemp- 
tion affected  after  sale.  State  Finance  Co. 
T.  Beck,  15  N.  D.  374,  109  N.  W.  367. 

145.  Under  N.  D.  Laws  1897,  p.  86,  chap. 
67,  8  16  (Bev.  Codes  1899,  §  1345),  a  cer- 
tificate of  sale  for  taxes  is  prima  facie  evi- 
dence of  a  valid  sale,  without  proof  of  a 
precedent  judgment.  Nind  v.  Myers,  16 
N.  D.  400,  8  Lr.A.(N.S.)  157,  100  N.  W. 
335. 

S«al. 

146.  A  tax  sale  certificate  for  a  sale 
under  the  present  North  Dakota  revenue 
law  need  not  be  executed  under  seal.  The 
omission  of  a  seal  is  not  a  substantial  de- 
parture from  the  statutory  form,  because 
the  county  auditor  has  no  official  seal. 
Beggs  V.  Paine,  15  N.  D.  436,  109  N.  W. 
322. 

SnJBeieaey  o<  deacrlptloa  ia. 
See   also  supra,   126. 

147.  The  term  "East  middle"  of  a  given 
town  lot  in  a  tax  sale  certificate,  is  un- 
intelligible. State  Finance  Co.  v.  Mather, 
15  N.  D.  386,  109  N.  W.  350,  11  A.  A  E. 
Ann.  Gas.  1112. 

Iden. 

148.  Tax  sale   certificates   barred  by  N. 
I).'  Laws   1001,  c.   165,  p.   220,  are  not  a 
lien  on  the  land.     Hodgson  v.  State  Finance 
Co.  —  N.  D.  — ,  122  N.  W.  336.     . 
Sale  or  asaiKiunent  of. 

See  also  supra,  110. 

149.  A  county  treasurer  in  making  a 
Hale  of  a  tax  certificate  issued  to  a  county, 
is  not  authorized  to  make  any  represen- 
tations or  guarantees  in  connection  with 
such  sale.  Minnesota  Loan  &  Invest.  Co. 
V.  Beadle  County,  18  S.  D.  431,  101  N.  W. 
20. 

160.  N.  D.  Laws  1897,  p.  86,  c.  67  §  19 
gives  to  the  county  treasurer  authority  to 
assign  certificates  held  by  the  county  upon 
payment  of  the  amount  due  thereon,  with 
all  subsequent  taxes,  penalties  and  interest. 
It  is  not  essential  to  the  validity  of  an  as- 
signment executed  under  this  power  that 
the  payment  of  the  amount  due  shall  be 
completed  when  it  is  delivered.  When  the 
required  payments .  are  in  fact  made,  al- 
though at  a  later  date,  the  assignment  be- 
comes effective,  and  is  valid.  Darling  v. 
Purcell,  13  N.  D.  288,  100  N.  W.  726. 


Rlgbt*  under. 

See  also  infra,  186. 

151.  In  the  absence  of  legal  service  of 
notice  of  expiration  of  time  for  redemption 
from  a  tax  sale  under  N.  D.  Laws  1897 
chap.  67  a  county  acquires  no  title  through 
a  certificate  of  sale  but  merely  retains  its 
lien  on  the  land  by  virtue  of  such  certi- 
ficate. McKenzie  v.  Boynton,  —  N.  D.  — , 
126    N.    W.    1050. 

152.  The  provisions  of  the  statute  that 
the  holder  of  a  tax  certificate  issued  under 
S.  D.  Sess.  Laws,  1901,  chap.  61,  should 
be  entitled  to  the  amount  specified  in  the 
certificate  of  sale  with  ten  per  cent  dam- 
ages and  two  per  cent  per  month  interest, 
are  not  applicable  except  where  the  owner 
of  the  land  redeems  the  property  from  a 
legal  sale  within  one  year,  and  do  not 
apply  where  failure  to  redeem  would  not 
vest  title  in  the  holder  of  the  certificate. 
Nichol  v.  Sherman,  21  S.  D.  189,  110  N. 
W.    777. 

0.  Deed. 

(1)   In  Oeneral. 

Conclusiveness  of  finding  ••  to,  see  Ap- 
peal and  Error,  872. 

Tax  deed  as  cloud  on  title,  see  Cloud  on 
Title,    10. 

Action  to  determine  validity  of,  see  Cloud 
on  Title,  12. 

Tax  deed  as  color  of  title,  see  Cloud  on 
Title,    17. 

Relief  in  action  to  cancel  as  cloud  on  title, 
see  Cloud  on  Title,  26. 

Power  of  equity  to  set  aside  tax  deed,  see 
Equity,   2. 

Admissibility  of,  as  evidence  of  recitals  in, 
see  Evidence   253. 

Admissibility  of,  see  Evidence,  333. 

Evidence  as  to  invalidity  of  deed  because 
of  irregularities  in  proceedings,  see 
Evidence,   666. 

Effect  of  issuance  of  deed  after  judgment 
in  action  to  quiet  title,  see  Judgment, 
52. 

Conclusiveness  of  judgment  in  action  to 
set  aside,  see  Judgment,  112. 

Running  of  limitations  in  favor  of,  see 
Limitation  of  Actions,  46—49. 

Effect  on  lien  of  mortgage  of  mortgagee's 
bringing  ejectment  action  under  tax 
deed  acquired,  see  Mortgage,  68. 

Right  of  mortgagee  to  recover  in  foreclos- 
ure suit  costs  of  procuring  and  record- 
ing, see  Mortgage,  81. 

Effect  of  recording  deed  to  cure  defects  in 
description  in  assessment  roll,  see  Real 
Property,  21. 

Finding  as  to  recitals  of  deed,  see  Trial, 
453. 

See  also  supra,  92,  126,  130;  infra,  187, 
190,   206. 

153.  On  an  appeal  in  an  action  to  de- 
termine adverse  claims,  where  the  judg- 
ment roll  only  is  before  the  supreme  court, 
and  it  appears  by  defendant's  counterclaim 
that  the  tax  deed  under  which  he  claims  and 
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is  in  possession  is  *  valid  tax  deed,  and 
the  findings  show  that  all  tax  proceedings 
were  in  accordance  with  the  statute,  and 
that  all  the  grounds  urged  by  plaintiff 
to  show  defects  in  the  tax  proceedings  do 
not  exist  it  was  properly  held,  that  de- 
fendant's title  is  valid,  and  that  the  deed 
under  which  he  claims  vested  a  complete 
title  in  him  and  that  the  subsequent  deed 
tinder  which  the  plaintiff  claims  conveyed 
nothing.  Murray  v.  Lamson,  —  N.  D.  — , 
128  N.  W.  1039. 

154.  A  tax  deed  cannot  be  avoided  for 
mere  irregularity  in  the  proceedings  in  an 
action  to  enforce  a  mortgage  lien  against 
the  property,  where  the  taxing  officers  have 
jurisdiction  to  assess  and  levy  taxes  upon 
the  property,  and  the  treasurer  has  au- 
thority to  sell  and  convey  the  same  in  de- 
fault of  the  payment  of  the  tax  or  a  re- 
demption from  the  sale,  and  the  tax  deed 
has  been  recorded  more  than  three  years 
prior  to  the  institution  of  such  action,  as 
S.  D.  Pol.  Code.  §  2214,  requires  a  former 
owner  or  any  person  claiming  under  him 
to  commence  an  action  to  recover  posses- 
sion of  land  sold  for  taxes  within  three 
years  after  the  recording  of  the  tax  deed. 
Stoddard  v.  Lyon,  18  S.  D.  207,  09  N.  W. 
1116.  N 

(2)  Coneluaivenesa. 

Conclusiveness  of  tax  certificate,  see  supra, 

141-145. 
Effect  of  former  decision  on  appeal  as  to, 

see  Appeal  and  Error,  1171. 
Impairment   of   obligation   of   contract   by 

change  in  statute  as  to,  see  Contracts, 

201,  202. 

155.  When  a  tax  deed  regular  on  its 
face,  reciting  that  the  assessment  was  reg- 
ularly and  duly  made,  went  into  evidence, 
such  recital  by  virtue  of  S.  D.  Pol.  Code, 
j  2213,  became  prima  facie  evidence  of  the 
truth  of  the  recital,  and  that  the  assessor's 
return  was  properly  made  and  verified. 
Peters  v.  Lohr,  —  S.  D.  — ,  124  N.  W. 
853. 

150.  A  tax  deed,  under  a  law  which  made 
it  conclusive  of  all  proceedings  from  the 
valuation  of  the  land  to  the  execution  of 
the  deed,  is  not  conclusive  of  the  making 
of  the  legal  advertisement  of  the  land  for 
taxes,  that  l)eing  a  jurisdictional  requisite 
to  a  valid  sale.  Gibson  v.  Pekarek,  —  S. 
D.  — ,   126  N.  W.   597. 

157.  The  fact  that  a  tax  deed  was  not 
supported  by  evidence  showing  that  notice 
of  the  time  when  the  redemption  period 
would  expire  had  been  published  before  the 
deed  was  issued  is  not  ground  for  attack- 
ing the  deed,  as  the  auditor  is  presumed  to 
have  performed  that  duty,  and  the  recitals 
of  the  deed  are  prima  facie  evidence  that 
such  notice  was  published,  and  served. 
Fisher  v.  Betts,  12  N.  D.  197,  96  N.  \V.  132. 

153.  A  claimant  under  a  tax  deed  does 
not  have  to  show  affirmatively  that  proper 
notice  had  been  given,  under  S  D.  Pol. 
Code,  §  2213,  making  a  tax  deed,  regular  on 


its  face,  prima  facie  evidence  of  the  tmtli 
of  the  facts  therein  stated  and  the  r^ular' 
ity  of  all  proceedings  from  valuation  of 
land  by  the  assessor  up  to  the  execution  of 
the  deed,  but  the  burden  is  on  the  party  at- 
tacking the  deed  to  show  what  notice,  if 
any,  was  given,  how  the  same  was  given 
and  facts  to  show  either  a  defective  notice 
or  defective  service.  Bandow  v.  Wolven,  23 
8.  D.  124,  120  N.  W.  881. 

150.  A  second  tax  deed  given  to  correct 
the  first  wherein  it  was  deficient,  and 
governed  by  a  law  making  it  conclusive 
of  all  but  jurisdictional  matters,  is  con- 
clusive only  of  recitals  sustained  by  re- 
cords in  the  treasurer's  office  when  tlie 
second  deed  was  made,  and  cannot  supply 
matters  of  which  no  record  remains.  Gib- 
son V.  Pekarek,  —  S.  D.  — ,  126  N.  W.  597. 
Veld  or  Irresvlsr  deed. 

160.  A  void  tax  deed  is  not  evidence  of 
a  tax  sale  or  of  the  existence  of  a  tax. 
State  Finance  Co.  v.  Trimble,  16  N.  D.  199, 
112  N.  W.  984. 

161.  A  tax  deed  void  on  its  face  ia  not 
evidence  of  a  tax  sale  or  of  the  existence 
of  a  tax.  State  Finance  Co.  v.  Beck,  15 
N.  D.  374,  109  N.  W.  357. 

162.  A  tax  deed  which  does  not  substan- 
tially comply  with  the  form  prescribed  by 
law  for  such  a  deed  is  not  prima  facie  evi- 
dence of  a  valid  tax  sale,  and  does  not  set 
in  motion  those  statutes  of  limitation 
which  bar  actions  to  set  aside  tax  sales 
without  adverse  possession.  Beggs  v.  Paine, 
18  N.  D.  436,  109  N.  W.  322. 

[Cited  in  note  in  27  L.R_A.(N.S.)   348, 
<  355,  3S0,  as  to  whether  void  tax  deed 
sets  in  motion  special  statutes  of  limi- 
tations   governing    actions   to    recover 
lands  sold  for  taxes.] 

(3)  Requiaitet  and  Validity. 

Recovery  back  of  amount  paid  for,  see  in- 
fra, 197,  198. 

Judgment  on  appeal  where  attention  of 
trial  court  was  not  called  to  insuffi- 
ciency, see  Appeal  and  Error,  1140. 

Burden  of  proof  as  to,  see  Evidence,  55, 
08. 

Sufficiency  of  proof  of  invalidity,  see  Evi- 
dence, 990. 

When  action  attacking  validity  is  barred, 
see  Limitation  of  Actions,  78. 

Rights  of  mortgagee  to  rents  and  profits  as 
against  holder  of  void  tax  deed,  see 
Mortgage,   40. 

Right  to  jury  trial,  see  Trial,  17,  20. 

See  also  supra,  23,  104,  110,  118,  121,  136, 
162;  infra,  186,  188. 

163.  A  tax  deed  issued  pursuant  to  s 
tax  sale  under  N.  D.  Laws  1890,  chap.  132, 
page  376,  is  void  if  it  fails  to  state  any  one 
or  more  of  the  facts  which  a  deed  in  the 
form  prescribed  by  N.  D.  Laws  1891,  chap- 
ter 100,  §  7,  page  271,  should  show.  Beggs 
V.  Paine,  15  N.  D.  436,  109  N.  W.  322. 

164.  A  tax  deed  which  contains  everr- 
thing  required  by  Dak.  Comp.  Laws  1887, 
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i  1639,  in  appropriate  language,  the  lan- 
guage being  clianged  only  so  far  as  made 
necessary  by  the  changes  in  the  law  is  valid 
and  suflicient.  Gibson  t.  Smith,  —  S.  D. 
— ,  124  N.  W.  733. 

165.  The  validity  of  a  tax  deed,  showing 
all  that  the  law  required,  is  not  affected 
by  unnecessary  recitals  upon  its  face,  if 
they  contain  nothing  to  show  that  the  law 
was  not  complied  with.  Gibson  v.  Smith, 
—  S.  D.  — ,  124  N.  W.  733. 

166.  A  tax  deed  which  recites  that  the 
lands  were  sold  in  bulk  is  not  thereby 
rendered  void  as  not  showing  a  compliance 
with  the  statute  requiring  sales  to  be 
made,  as  the  words  "in  bulk"  neither  de- 
nies nor  alleges  that  such  sale  included 
other  lands  with  those  in  question.  Gib- 
son V.  Smith,  —  S.  D.  — ,  124  N.  W.  733. 

167.  A  tax  deed  which  recited  a  sale 
"at  the  door  of  the  court  house"  was  suffi- 
cient under  S.  D.  Sess.  Laws,  1897,  chap. 
28,  §  116  (S.  D.  Pol.  Code,  §  2105),  which 
requires  that  such  sale  be  at  the  court 
house.  Hobart  v.  Scott,  —  S.  D.  — ,  125 
N.  W.  124. 

168.  A  tax  deed  which  contains  all  the 
recitals  in  the  form  required  by  N.  D.  Laws 
1897,  c,  32,  §  1,  is  sufficient  though  it  does 
not  contain  recitals  that  the  purchaser  bid 
the  full  amount  of  the  taxes,  penalties  and 
costs,  and  that  his  bid  was  for  the  lowest 
rate  of  interest,  as  was  provided  in  statute 
governing  the  method  of  conducting  sale. 
Sobek  v.  Bidwell,  —  S.  D.  — ,  124  N.  W. 
431. 

169.  A  tax  deed  which  recites  that  the 
county  purchased  the  land  at  public  auc- 
tion, is  void  on  its  face.  Joy  v.  Midland 
SUte  Bank,  —  S.  D.  — ,  128  N.  W.  147. 

170.  A  tax  deed  that  runs  in  the  name 
of  a  county,  instead  of  in  the  name  of  the 
state,  is  void.  State  Finance  Co.  v.  Mul- 
berger,  16  N.  D.  214,  125  Am.  St.  Rep. 
650,  112  N.  W.  986. 

171.  A  tax  deed  executed  in  the  name  of 
the  county  of  Eddy  by  the  county  auditor 
of  said  county,  instead  of  in  the  name  of 
the  state  of  North  Dakota,  is  void,  and 
conveys  no  title.  Goss  v.  Herman,  —  N. 
D.  -,  127  N.  W.  78. 

172.  A  tax  deed  which  contains  the 
words  "and  which  was  the  least  quantity 
of  the  tract  above  described  that  would 
sell  for  the  amount  due  thereon  for  taxes, 
costs,  and  charges  as  above  specified,"  is 
void  on  its  face.  Batelle  v.  Knight,  23 
S.  D.  161,  120  N.  W.  1102. 

173.  A  tax  deed  is  void  upon  its  face 
which  recites  a  compliance  with  the  pro- 
visions of  Dak.  Comp.  Laws,  1887,  §  1622, 
by  stating  that  the  tract  covered  by  the 
deed  was  the  smallest  portion  which  would 
sell  for  the  amount  due  for  taxes,  costs 
and  interest,  where  the  sale  was  made 
under  S.  D.  Sess.  Laws  1891,  chap.  14, 
$  106,  which  provided  that  the  sale  should 
be  of  the  whole  tract  to  the  person  who 
should  pay  the  whole  amount  of  the  taxes 
at  the  lowest  rate  of  interest,  since  a  tax 
deed  in  the  form  of  the  statute  is  made 
conclusive    evidence    of    the    facts    recited 


(Dak.  Comp.  Laws,  1877,  §  1638),  ana 
the  deed  recites  an  illegal  method  of  con- 
ducting the  sale.  King  v.  Lane,  21  S.  D. 
101,  110  N.  W.  37. 

174.  A  tax  deed  is  void  on  its  •  face 
where  it  discloses  that  the  sale  was  made 
under  a  prior  statute  which  had  been  re- 
pealed and  was  contrary  to  the  law  in 
force  at  the  time  of  the  sale.  Youker  v. 
Hobart,  17  N.  D.  296,  115  N.  W.  839. 

175.  Deeds  given  by  a  city  to  a  pur- 
chaser upon  a  sale  of  property  for  nonpay- 
ment of  assessments  for  local  improve- 
ments, are  not  void  for  the  failure  of  the 
purchaser  to  give  notice  that  a  deed  will 
be  demanded,  as  S.  D.  Laws  1890,  relat- 
ing to  special  assessments,  contain  no  pro- 
vision requiring  notice,  and  S.  D.  Laws 
1801,  chap.  14,  §  121,  requiring  such  notice 
applies  only  to  cases  arising  under  the 
general  taxation  law.  Kirby  v.  Water- 
man. 17  S.  D.  314,  96  N.  W.  129. 

176.  Under  the  N.  D.  Revenue  Law  1891 
(Chap.  100,  §  110),  the  county  auditor 
was  the  officer  to  issue  deeds  under  tax 
sales  thereunder.  In  1895  that  provision 
of  the  law  was  repealed  by  N.  D.  Rev. 
Codes  §§  1267,  1268,  and  deeds  were  there- 
in directed  to  be  issued  by  county  treas- 
urers. Held,  that  the  1895  law  being 
general  in  its  terms,  not  referring  to  past 
sales,  but  only  to  those  made  under  its 
terms,  a  deed  issued  by  the  county  audi- 
tor in  1896,  on  past  sales  under  the  1891 
law,  was  not  void  on  its  face.  Fisher  v. 
Betts,  12  N.  D.  197,  96  N.  W.  132. 
Oiulsslan  of  seaL 

177.  A  tax  deed  in  the  form  provided  by 
Dak.  Com.  Laws  of  1887  §  1639  is  sufficient 
though  the  county  treasurer,  had  omitted 
any  seal  whatever,  or  only  wrote  thereon 
the  word,  seal.  Gibson  ▼.  Smith,  —  S.  D. 
— ,  124  N.  W.  733. 

178.  A  tax  deed  is  not  irregular  and 
void,  because  the  "(Seal)"  is  omitted  after 
the  name  of  the  treasurer,  as  S.  D.  Rev. 
Pol.  Code,  §  2213  provides  that  the  "said 
deed  shall  be  executed  by  the  county  treas- 
urer under  bis  hand,"  although  the 
"(Seal)"  appears  in  the  prescribed  form. 
Northwestern  Mortg.  Trust  Co.  v.  Levtzow, 
23  S.  D.  562,  122  N.  W.  600. 

179.  The  omission  of  the  official  seal  of 
the  couty  treasurer  from  tax  deeds,  does 
not  render  them  invalid,  under  Laws  1890. 
art.  16  ch.  37,  g  32,  which  provides  that 
official  deeds  shall  conclude  with  the  words 
"In  testimony  whereof  the  city  treasurer 
of  the  city  of  — ,  has  hereunto  set  his  hand 
and  seal  on  the  day  and  vear  aforesaid," 
and  §  34  which  requires  deeds  to  be  exe- 
cuted under  the  "hand"  of  the  city  treasurer 
and  attested  under  the  seal  of  the  citv. 
Kirby  v.  Waterman,  17  8.  D.  314,  96  N.  W. 
129. 


(4)  Curing  Defects;  to  Whom  Issued. 

Reformation  of  deed,  see  infra,  IV.  d,  5,  o, 

(5). 
See  also  supra,  169. 
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180.  The  treasurer  having  executed  a 
defective  tax  deed  and  being  in  possessiou 
of  the  certificate  and  all  other  necessary 
papers  may  thereafter  execute  to  the  pur- 
chaser a  good  and  sufficient  deed  to  correct 
the  deficiency.  Gibson  v.  Pekarek,  —  S.  D. 
— ,  126  N.  W.  697. 

181.  During  the  period  that  land  was  un- 
der an  invalid  tax  deed  and  until  the  sec- 
ond tax  deed  was  made  correcting  the  defi- 
ciency, the  legal  title  remained  unchanged 
and  with  it  the  right  to  rents  and  profits. 
Gibson  v.  Pekarek,  —  8.  D.  — ,  126  N.  W. 
507. 

182.  Executors  are  the  "assigns"  of  their 
testator  within  the  meaning  of  N.  D.  Laws 
1891,  chap.  100,  p.  271,  §  110,  which  author- 
izes the  issuance  of  a  tax  deed  to  "the 
purchaser,  bis  heirs  or  assigns."  Blake- 
more  v.  Cooper,  15  N.  D.  5,  4  Ii.R.A.(N.S.) 
1074,  125  Am.  St.  Rep.  574,  106  N.  W. 
566. 

183.  A  second  tax  deed  made  to  correct 
the  first  is  properly  issued  to  the  purchaser, 
although  he  has  attempted  to  convey  his 
right,  where  no  assignment  of  the  tax 
certificate  has  been  made  and  filed  with  the 
treasurer  as  required  by  S.  D.  Laws  1891, 

c.  14,  §  109.    Gibson  v.  Pekarek,  —  S.  D. 
— ,  126  N.  W.  597. 

(5)   Reformation  of. 

Curing    defects    in    deed,    see    supra,    IV. 

n,  5,  c   (4). 
Power  of  equity  as  to,  see  Equity,  1. 

184.  Where  a  tax  deed,  void  on  its  face 
because  containing  a  recital  that  the 
land  sold  was  the  least  quantity  of  the 
tract  that  would  sell  for  the  amount  due 
thereon  for  taxes,  is  sought  to  be  reformed 
by  striking  out  such  recital,  a  court  of 
equity  cannot  reform  it  where  the  court 
finds  that  during  the  year  the  land  was 
assessed,  said  tract  was  not  described  in 
the  assessment  book  containing  the  assess- 
ment of  property;  that  it  was  not  listed 
for  that  year;  that  it  was  not  described 
in  the  tax  list  in  the  auditor's  office  for 
that  year  and  was  not  advertised  for  sale 
as  described  in  the  tax  deed,  even  though 
the  court  would  have  authority  to  make  the 
amendment.  Batelle  v.  Knight,  23  S.  D. 
161,  120  N.  W.  1102. 

d.  Rights,    Title,    and   Liability   of   Pur- 

chasers. 

(1)  /»»  General.  ' 

Rights  under  tax  certificate,  see  supra, 
151,  152. 

Length  of  time  required  to  gain  title  by 
adverse  possession,  see  Adverse  Pos- 
session, 32,  34,  35. 

Impairment  of  contract  obligations  as  to, 
see  Contracts,   199-202. 

Right  to  enjoin  foreclosure  of  mortgage, 
see  Injunction.  47,  49. 

Purchasers  at  judicial  sale  generally,  see 
Judicial  Sale,  II. 


Validity  of  statute  fixing  limitation  on 
rights  of  purchasers,  see  Limitation  ol 
Actions,  3.  • ' 

Purchasers  at  foreclosure  sale,  see  HorV 
gaee,  VII.  i. 

Title  of  statute  as  to,  see  Statutes,  30. 

See  also  supra,  114,  181 ;  infra,  219. 

185.  The  mere  fact  that  the  ruJe  of 
caveat  emptor  applies  to  tax  sale  par- 
chasers  is  not  ground  for  not  exercising  in 
behalf  of  such  purchasers  the  usual  princi- 
ples in  equity  actions.  Powers  v.  First 
Nat.  Bank,  15  N.  D.  466,  109  N.  W.  361. 

186.  The  holder  of  a  void  tax  sale  cer- 
tificate and  deed  cannot  complain  of  the 
laches  of  a  mortgagee  in  foreclosing  against 
the  land.  Hodgson  v.  State  Finance  Co. 
—  N.  D.  — ,  122  N.  W.  336. 

187.  A  purchaser  at  a  valid  tax  sale  pur- 
suant to  N.  D.  Laws  1890,  chapter  132, 
page  376,  acquired  actual  ownership  of 
the  land  sold  as  soon  as  the  right  of  re- 
demption had  been  terminated,  even  though 
a  deed  in  proper  form  had  not  been  ^ 
livered  to  him.  Beggs  v.  Paine,  15  K.  D. 
436,  109  N.  W.  322. 

188.  A  county  having  acquired  no  title 
through  purchase  at  a  tax  sale,  void  for 
tvant  of  valid  service  of  notice  of  time  of 
redemption,  none  is  conveyed  by  its  deed 
to   a  third  party.     McKenzie  v.   Boynton, 

-  N.  D.  — ,  125  N.  W.  1059. 

189.  Since  under  the  Scavenger  act,  S. 
D.  Laws  1901,  chap.  51,  §  15,  title  does  not 
pass  until  proof  is  filed  of  the  service  of 
the  notice  of  the  maturity  of  a  certificate 
of  tax  sale,  which  proof  must  be  filed  be- 
fore the  maturity  of  the  certificate,  a  tax 
title  thereunder  is  not  valid  where  the 
proof  was  not  filed  until  five  years  after 
the  expiration  of  the  year  allowed  for  re- 
demption from  the  sale.  Joy  y.  Midland 
State  Bank,  —  S.  D.  — ,  128  N.  W.  147. 

(2)  Purchase  by  Mortgagee  or  Trustee. 

190.  It  will  be  conclusively  presumed,  in 
an  action  to  foreclose  a  mortgage,  that  the 
mortgagee's  disbursements  on  account  of 
taxes  were  made  to  redeem  and  protect  the 
property,  although  it  thereby  acquired  a 
tax  deed.  First  Nat  Bank  t.  McCarthy, 
18  S.  D.  218,  100  N.  W.  14. 

101.  A  mortgagee  who  has  merely  a  lien 
on  the  mortgaged  property  cannot,  as 
against  the  mortgagor,  acquire  title  thereto 
by  means  of  a  tax  sale,  where,  under  the 
terms  of  the  mortgage,  he  is  permitted  to 
pay  the  taxes  assessed  against  the  land, 
and  add  the  amount  so  paid  to  his  claim. 
First  Nat.  Bank  v.  McCarthy,  18  a  D. 
218,  100  N.  W.  14. 

192.  Where  one  is  in  duty  bound  to  pay 
taxes,  as  the  owner  of  the  land,  he  cann<^ 
purchase  at  tax  sale,  and  a  purchase  under 
such  circumstances  is  unauthorized  and  void 
and  operates  as  payment  only  and  not  as  a 
purchase.  Graut  v.  Burton,  —  S.  D.  — t 
127  N.  W.  480. 

193.  A  husband  on  account  of  the  con- 
fidential marital  relation  cannot  purchase 
the  land  of  his  wife  on  tax  sale,  and  a 
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purchase  so  made  by  him  will  be  treated 
only  as  payment  of  her  taxes.  Graut  v. 
Burton,  —  8.  D.  — ,  127  N.  W.  480. 

(3)    Sight  to  Reimhurtement  where  Sale 
Invalid. 

Subrogation  of   purchaser   under  void  tax 
sale,  see  Subrogation,  2. 

194.  The  purchaser  of  a  tax  certificate 
from  the  county  cannot  in  the  absence  of 
statutory  authority,  recover  back  the 
amount  paid  therefor  on  discovering  that 
the  tax  proceedings  were  defective.  Minn- 
esota Loan  4  Invest.  Co.  v.  Beadle  County, 
18  S.  D.  431,  101  N.  W.  29. 

195.  A  misdescription  in  a  tax  certificate 
will  not  entitle  the  purchaser  of  such  cer- 
tificate from  the  county  to  recover  back 
the  money*  paid  therefor,  under  S.  D.  Laws 
1891,  Chap.  14,  §  112,  providing  that  when, 
Dy  mistake  or  the  wrongful  act  of  the  treas- 
urer, land  has  been  sold  on  which  no  taxes 
are  due,  the  amount  so  paid  may  be  re- 
covered back  from  the  county.  Minnesota 
lioan  &,  Invest.  Co.  v.  Beadle  Cotmty)  18  S. 
D.  431,  101  N.  W.  29. 

196.  An  owner  and  holder  of  tax  sale  cer- 
tificates, issued  on  sales  of  real  estate  for 
delinquent  general  taxes  or  for  delinquent 
^neral  taxes  and  delinquent  special  assess- 
ments, may  pay  the  subsequent  delinquent 
};eneral  taxes  assessed  against  said  prem- 
ises, and  obtain  receipts  from  the  county 
<]uent  special  assessments  against  said  prem- 
ises, and  obtain  receipts  from  the  county 
treasurer  for  such  delinquent  general  taxes 
so  paid,  and  the  amounts  so  paid  shall  con- 
stitute additional  liens  on  the  land  for  which 
the  tax  sale  certificates  were  issued.  State 
ex  rel.  Moore  v.  Furstenau,  —  N.  D.  — , 
129  N.  W.  81. 

197.  One  claiming  under  a  Toid  ta°x  deed 
in  an  action  to  quiet  title,  is  entitled  to  re- 
cover from  the  successful  party  the  amount 
paid  for  taxes,  where  it  is  admitted  that 
lie  paid  the  taxes  and  that  they  were  prop- 
erly assessed  upon  the  propertv.  Easton  v. 
Cranmer,  19  S.  D.  224,  102  N.  W.  944. 

198.  Where  an  alleged  tax  title  purchas- 
er, in  an  action  to  determine  adverse  claims, 
fails  to  prove  his  rights  as  such  purchaser, 
after  a  defect  in  bis  deed  was  properly 
pointed  out  at  the  trial,  he  must  l>e  held 
to  have  no  claim  either  on  the'  land  or  for 
reimbursement  from  the  county  as  on  a 
void  sale.  State  Finance  Co.  v.  Beck,  15 
X-.  D.  374,  109  N.  W.  357. 

6.  Attacking  Bale;  Tender  or  Payment  as  a 
Condition. 

For  absence  of  assessor's  affidavit  from  as- 
sessment roll,  see,  supra,  71-76. 

Pue  process  of  law  in  fixing  time  for,  see 
Constitutional  Law,  63. 

Power  of  equity  to  set  aside  tax  deed,  see 
Equity.  2." 

Presumption  in  case  of,  see  Evidence,  157. 

Condition  precedent  to  right  to  bring  in- 
junction suit  against  taxes,  see  Injunc- 
tion, I.  i. 


Judicial  sale  generally,  see  Judicial  Sale, 

IV. 
When  action  attacking  sale  is  barred,  see 

Limitation  of  Actions,  76-81. 
Foreclosure  sale,  see  Mortgage,  VII.  j. 
Sufficiency  of  complaint,  see  Pleading,  III. 

b,  13. 
See  also  supra,  162. 

109.  The  fact  that  a  sale  under  a  valid 
tax  judgment  is  made  for  a  greater  amount 
than  is  due  does  not  render  it  invalid,  and 
is  not  one  of  the  grounds  upon  which  a  sale 
may  be  set  aside.  Darling  v.  Purcell,  13 
N.  b.  288,  100  N.  W.  726. 

200.  N.  D.  Laws  1901,  chap.  165,  p.  220, 
amending  N.  D.  Rev.  Codes  1899,  §  1269, 
prescribing  the  limitation  within  which  a 
tax  deed  can  be  assailed,  is  constitutional. 
Beggs  V.  Paine,  16  N.  D.  436,  109  X.  W. 
322. 

201.  The  failure  of  a  person  affected  by  a 
tax  sale  to  seek  relief  from  irregular  tax 
proceedings  before  the  tax  sale  operates 
under  N.  D.  Rev.  Codes  1809,  §  1263,  as  a 
complete  bar  to  any  relief  unless  the  defect 
complained  of  is  one  or  more  of  the  objec- 
tions specified  in  the  section,  or  is  some 
jurisdictional  defect  which  it  is  beyond  the 
power  of  the  legislature  to  remedy  by  a 
curative  act  or  bar  by  a  limitation  statute 
not  requiring  adverse  possession.  Beggs  v. 
Paine,  15  N.  D.  436,  100  N.  W.  322. 
Temder  or  payment  as  condition. 

202.  The  plaintiff  in  a  suit  to' remove  a 
cloud  on  his  title  caused  by  a  void  tax 
sale  may  be  required  to  pay  the  amount 
justly  due  for  the  taxes  included  in  such 
sale.  Fenton  v.  Minnesota  Title  Ins.  &  T. 
Co.  16  N.  D.  365,  125  Am.  St.  Rep.  599, 
109  N.  W.  363. 

202a.  A  tender  of  the  amount  of  taxes 
justly  recoverable  by  the  county,  need  not  be 
made  by  one  bringing  an  action  against  it 
to  have  certain  tax  proceedings  set  aside 
80  far  as  they  relate  to  a  specified  parcel 
of  land.  Pettigrew  v.  Moody  County,  17 
S.  D.  275,  96  N.  W.  94. 

203.  In  an  action  to  determine  adverse 
claims  the  plaintiff  will  not  be  relieved  from 
an  alleged  invalid  tax  sale  unless  he  pays 
the  face  amount  of  all  just  taxes  with  in- 
terest from  the  day  of  sale.  State  Fin- 
ance Co.  V.  Beck,  15  N.  D.  374,  109  N.  W. 
357. 

204.  In  an  action  to  determine  adverse 
claims  to  real  estate  arising  out  of  tax 
certificates  on  which  taxes  are  shown  to 
be  justly  due,  a  court  of  equity  will  not 
grant  the  plaintiff  relief  until  he  pays  or 
offers  to  pay  the  taxes  justly  due.  Powers 
V.  First  Nat.  Bank,  15  N.  D.  466,  109  N. 
W.  361. 

205.  In  an  action  to  determine  adverse 
claims  simply  in  which  the  statute  provides 
a  form  of  complaint,  the  complaint  need 
not  allege  a  payment  or  offer  of  payment 
of  the  taxes  justly  due,  but  before  grant- 
ing any  relief  the  court  should  require  such 
payment  as  a  condition  of  granting  any 
relief.  Powers  v.  First  Nat.  Bank,  15  if. 
D.  466,  109  N.  W.  361. 
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200.  In  an  action  by  parties  out  of  pos- 
session against  a  party  in  possession  to 
determine  'adverse  claims  to  real  estate, 
which  adverse  claims  are  based  upon  a 
mortgage  owned  by  defendant  and  a  tax 
deed,  which  mortgage  authorized  the  owner 
thereof  to  pay  the  delinquent  taxes  upon 
the  premises  covered  by  the  mortgage  and 
add  the  amount  to  bis  mortgage  debt,  be- 
fore the  plaintiffs  are  entitled  to  the  relief 
prayed  for,  they  must  do  equity  and  reim- 
burse the  defendant  for  all  taxes  paid  by 
him,  and  also  pay  him  the  amount  due  upon 
his  mortgage.  Blessett  v.  Turcotte,  —  N. 
D.  — ,  127  N.  W.  505. 

207.  Where  the  list  of  delinquent  taxes 
filed  with  the  clerk  of  the  court  showed 
that  two  distinct  tracts  had  been  included 
under  a  single  description,  equity  cannot 
require  payment  as  a  condition  to  relief 
from  the  proceedings.  State  Finance  Co.  v. 
Beck,  15  N.  D.  374,  109  N.  W.  367. 

208.  Where  a  tract  of  land,  comprised  of 
smaller  tracts  owned  by  different  parties 
whose  titles  are  of  record,  is  assessed  in  a 
body  in  the  name  of  one  of  the  separate 
owners  only,  the  assessment  is  inherently 
defective,  and  no  tender  of  the  taxes  justly 
due  is  essential  to  the  maintenance  of  an 
action  to  quiet  title.  State  Finance  Co.  v. 
Bowdle,  16  N.  D.  193,  112  N.  W.  76. 

209.  A  court  of  equity  will  not  require 
the  payment  of  taxes  as  a  condition  of 
relief  from  a  deed,  where  there  has  been 
no  assessment  for  want  of  a  sufficient  de- 
scription of  the  land,  but  otherwise  where 
there  has  been  a  valid  assessment  and  levy, 
and  there  exist  no  other  jurisdictional  de- 
fects. State  Finance  Co.  v.  Trimble,  16  N. 
D.  199,  112  N.  W.  984. 

210.  Payment  or  tender  of  all  just  taxes 
paid  by  a  narty  is  not  necessary  before 
bringing  an  action  to  quiet  title,  where  there 
was  no  assessment  of  the  land  on  account 
of  a  failure  to  describe  the  land.  State 
Finance  Co.  v.  Halstenson,  17  N.  D.  145, 
114  N.  W.  724. 

211.  The  provisions  of  S.  D.  Bev.  Pol. 
Code  §  2214,  that  whenever  in  any  action 
the  validity  of  any  tax  deed  arises  upon 
the  pleadings,  such  action  shall  not  pro- 
ceed in  favor  of  the  party  assailing  the 
deed  unless  he  shall  deposit  an  amount 
equal  to  the  sum  required  by  law  to  redeem 
from  the  tax,  are  inapplicable  in  an  action 
brought  by  one  claiming  under  a  tax  deed 
to  set  aside  a  later  tax  deed  which,  it  is 
admitted  by  the  parties,  has  become  merged 
in  the  fee  title.  McKinney  v.  Minnehaha 
County,  17  S.  D.  407,  97  N.  W.  16. 

7.  Redemption. 

Notice  to  redeem,  see  supra,  TV.  n,  3. 

Relief  in  equity,  see  Equity.  10. 

Burden  of  proof  as  to.  see  Evidence,  102. 

From  judicial  sale  generally,  see  Judicial 
Sale,  V. 

Kight  to  recover  amount  paid  on,  in  fore- 
closure suit,  see  Mortgage,  80. 

From  foreclosure  sale,  see  Mortgage,  VIII. 


Retrospective  statute  as  to,   see   Statute^ 

102. 
Effect  of  repeal   of  statute,   see   Statutes, 

116. 
See  also  supra,  143,  152,  187;  infra,  21S. 

212.  Upon  a  tax  sale  the  redemption  per- 
iod does  not  terminate,  or  the  certificate  of 
sale  mature,  or  title  pass,  until  the  stat- 
utory notice  of  the  expiration  of  redemp- 
tion has  been  given,  and  proof  thereof  filed. 
Cruser  v.  Williams,  13  N.  D.  284,  100  K. 
W.  721. 

213.  All  sales  under  K  B.  Laws  1897. 
chap.  67,  p.  76,  are  subject  to  redemptioo. 
The  certificate  of  sale  is  the  only  muni- 
ment of  title  issued  by  the  county,  and 
title  passes  by  operation  of  law  when  the 
redemption  period  has  expired,  and  not  be- 
fore. Darling  v.  Purcell,  13  N.  D.  288,  100 
N.  W.  726. 

214.  Under  S.  D.  Laws  1891,  §  118  allow- 
ing the  redemption  from  tax  sale  by  tender 
to  the  county  treasurer,  a  tender  to  the 
person  claiming  under  a  tax  sale  was  on- 
availing.  Gibson  v.  Pekarek,  —  S.  D.  — , 
126  N.  W.  597. 

o.  Recovery   Back    of    Taxe*    Paid. 

Recovery  back  of  amount  paid  for  void 
tax  certificate  or  deed,  see  supra,  194- 
198. 

Sufficiency  of  complaint  in  action  for,  see 
Pleading,  245. 

215.  A  party  compelled  to  pay  an  illegal 
tax  is  entitled  to  recover  back  the  amount, 
where  tax  is  paid  under  protest.  Chicago 
k  N.  W.  R.  Co.  V.  Rolfson,  23  S.  D.  403. 
122  N.  W   343. 

216.  Under  N.  D.  Rev.  Codes  1905,  §  1585. 
the  fee  owner  of  land  not  subject  to  taxa- 
tion, or  a  person  claiming  to  be  such,  ran 
recover  from  the  county  moneys  paid  to 
redeem  from  a  tax  sale,  even  though  such 
tax  sale  has  not  been  previously  adjudged 
void.  Tisdale  v.  Ward  County,'  —  N.  D. 
— ,  127  N.  W.  512. 

217.  A  contention  that  a  party,  who  has 
paid  taxes  under  protest,  should  have  ap- 
plied to  the  board  of  county  commissioners 
for  an  order  of  abatement  is  untenable 
where  it  appears  that  the  land  was  not 
taxable,  the  right  thereto  still  beintr  in 
the  United  States.  Tisdale  v.  Ward  Conn- 
ty,  —  N.  D.  — ,  127  N.  W.  512. 

218.  One  claiming  an  interest  in  land  by 
virtue  of  a  tax  sale  under  an  assessmmt 
which  was  absolutely  void  cannot  recover 
from  the  owner  of  the  land  the  amount  paid 
by  him  as  a  condition  of  having  the  title 
quieted  in  such  owner,  as  he  is  a  ratn 
volunteer.  Paine  v.  Germantown  Trust  C*  » 
69  C.  C.  A.  303,  136  Fed.  527. 

p.  Payment;  Tajt  Receipt. 

Payment  back  as  condition  of  attadcing 
void  tax  sale,  see  supra,  202-211. 

Payment  of  taxes  as  element  of  adverse 
possession,  see  Adverse  Possession,  2-i. 
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Effect  on  title  by  adverse  possession  of  fail- 
ure to  pay  tax  after  title  is  acquired, 
see  Adverse  Possessiou,  36. 

Estoppel  to  claim  title  to  land  by  failure  to 
pay  taxes,   see  Estoppel,   48,  49. 

Right  of  mortgagee  to  pay  taxes,  see  Mort- 
gage, 38,  39. 

See  also  supra,  4,  193. 

Wlutt  operates  as  a  payment. 

219.  Where  one  in  possession  of  land 
under  a  tax  deed  void  on  its  face,  allows 
the  lands  to  go  to  sale  for  subsequent  taxes 
and  purchases  them  under  such  sale,  bis 
purchase  will  be  treated  simply  as  a  pay- 
ment of  the  taxes  and  not  to  give  him  bet- 
ter title.  Joy  V.  Midland  State  Bank,  — 
S.  D.  — ,  128  N.  W.  147. 

220.  Where  the  appellant,  during  a  long 
absence  when  traveling  for  his  health,  direct- 
ed an  agent  to  pay  the  taxes  on  the  land  in 
question,  and  other  land  owned  by  him  as- 
sessed against  it  in  the  year  1897,  and  by 
a  mistake  or  oversight  of  the  agent,  and 
contrary  to  ITis  instructions,  instead  of  pay- 
ing them  in  the  usual  manner,  he  purchased 
the  land  at  tax  sale  in  the  name  of  the  ap- 
pellant, and  appellant  paid  all  subsequent 
taxes  assessed  prior  to  the  bringing  of  this 
suit,  and  did  not  procure  a  tax  deed  under 
the  certificate  so  obtained  by  such  sale.  In 
the  absence  of  any  qupition  of  good  faith  on 
the  part  of  appellant,  such  purchase  was 
void,  and  operated  as  a  "payment"  within 
the  requirements  of  N.  D.  Rev.  Codes  1905, 
§  4928.  Stiles  v.  Granger,  17  N.  D.  502, 
117  N.  W.  777. 

CoaolnsiTeitess  of  receipt. 

Due  process  of  law  as  to  presumption  from 

possession  of  receipt,  see  Constitutional 

Law,  64. 

221.  It  is  only  tax  receipts  issued  by  the 
county  treasurer  under  the  provisions  of 
the  statute,  that  is,  issued  in  the  ordinary 
discharge  of  his  official  duties,  that  are 
conclusive  evidence  of  the  payment  of  prior 
taxes,  within  the  provision  of  S.  D.  Rev. 
Pol.  Code  1903,  §  2149,  declaring  the  pos- 
session of  a  tax  receipt  issued  by  the  county 
treasurer  shall  be  conclusive  evidence  that 
all  prior  taxes  have  been  fully  paid.  Har- 
ris V.  Steams,  20  S.  D.  622,  108  N.  W. 
247. 

222.  The  effect  of  R.  D.  Laws  1890,  chap. 
150,  re-enacted  in  Laws  1891,  chap.  14, 
8§  82,  83;  S.  D.  Laws  1897,  chap.  28,  §§  84, 
85,  and  carried  into  S.  D.  Rev.  Pol.  Code, 
1903,  §§  2148,  2149,  providing  that  the 
county  treasurer  shall  collect  the  oldest 
tax  first  and  shall  in  no  case  issue  his 
receipt  for  the  current  year  until  all  prior 
taxes  are  paid,  and  that  the  possession  of 
a  tax  receipt  upon  property  so  listed,  issued 
by  the  county  treasurer  shall  be  conclusive 
evidence  that  all  prior  taxes  chargeable 
against  the  land,  or  in  case  of  a  personalty 
iax  against  the  person  named  in  such  re- 
ceipt have  been  fully  paid  and  shall  be  a 
bar  to  the  collection  of  any  prior  taxes 
thereon;  taken  in  connection  with  the  en- 
tire revenue  law  is  to  place  the  consequence 


of  the  treasurer's  failure  to  perform  his 
duty  upon  that  officer,  where  they  properly 
belong,  and  not  upon  the  tax-payer,  who  i's 
charged  with  no  duty  to  see  that  all  taxes 
are  collected.  Harris  v.  Stearns,  20  S.  D. 
622,   108   N.    W.   247. 

223.  S.  D.  Rev.  Pol.  Code  1903,  §  2149, 
providing  that  the  possession  of  a  tax  re- 
ceipt issued  by  a  county  treasurer  under 
the  provisions  of  the  statute  shall  be  con- 
clusive evidence  that  all  prior  taxes  which 
are  chargeable  against  the  lands  in  the  re- 
ceipt described,  or  in  case  of  a  personalty 
tax  against  the  person  named  in  such  re- 
ceipt have  been  fully  paid,  provides  for  two 
classes  of  receipts:  the  first  operating  to 
release  the  land  described  from  all  prior 
charges,  and  the  second  operating  to  re- 
lease the  person  named  from  all  prior  char- 
ges; but  if  the  words  "or  in  case  of  a  per- 
sonalty tax"  relate  to  a  receipt  which  in- 
cludes both  real  and  personal  property 
taxes,  they  must  be  taken  in  connection 
with  the  words  "all  prior  taxes  chargeable" 
and  then  the  possession  of  such  receipt 
shall  be  conclusive  evidence  that  all  prior 
taxes  chargeable  against  the  land  described 
in  the  receipt  or  the  person  named  therein 
have  been  fully  paid.  Harris  v.  Stearns. 
20  S.  D.  622,   108  N.  W.  247. 

224.  A  tax  sale  was  invalid  where  made 
for  taxes  unpaid  prior  to  the  issuance  of 
tax  receipts,  which  did  not  contain  nota- 
tions of  previous  taxes  unpaid,  as  pro- 
vided for  by  S.  D.  Rev.  Pol.  Code,  §  2148; 
since  §  2149  makes  the  possession  of  a 
tax  receipt  issued  by  the  county  auditor 
conclusive  evidence  of  payment  of  pre- 
vious taxes  upon  the  land  described  in  the 
receipt,  and  provides  that  they  shall  be  a 
bar  to  the  collection  of  all  prior  taxes 
thereon,  unless  otherwise  stated  in  the  re- 
ceipt. King  V.  Lane,  21  S.  D.  101,  110 
N.  W.  37. 

q.  Delinquent  Tax  List. 

Description  of  property  in,  see  supra,  IV.  g. 
See  also  supra,  84,  85,  207. 

225.  The  provisions  of  N.  D.  Laws  1890, 
chap.  132,  p.  376,  with  reference  to  the 
filing  of  the  delinquent  tax  list  with  the 
county  auditor,  the  delivery  of  such  list  to 
the  board  of  county  commissioners,  and 
the  filing  of  a  copy  thereof  with  the  clerk 
of  the  district  court,  are  not  mandatory, 
but  directory  in  respect  to  the  times  pre- 
scribed. Hanson  v.  Franklin,  —  N.  D.  — , 
123  N.  W.  386. 

Pvbllcatlom  of. 

226.  Deviations  in  the  published  list 
from  the  list  filed  in  matters  of  phraseol- 
ogy and  arrangement,  which  do  not  affect 
the  substance,  and  are  not  misleading  as 
to  the  facts  which  the  statute  requires  to 
be  stated  in  the  list,  are  not  fatal  to  its 
validitv.  Darling  v.  Purcell,  13  N.  D. 
288,  100  N.  W.  726. 

227.  A  paper  published  each  week  under 
the  name  the  "Bismarck  Weekly  Tribune." 
by  the  same   parties  who  publish  a  daily 
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paper  under  the  name  the  "Bismarck  Daily 
rribune."  such  weeklv  being  composed  of 
matter  printed  in  tbe  baily  Iribune  and  set 
out  from  day  to  d«.y  for  publication  in  the 
weekly,  is  a  weekly  edition  of  the  Bismarck 
Daily  Tribune  within  tbe  meaning  of  N. 
D.  Rev.  Codes  1899  §  1259,  N.  D.  Re>r. 
Ckxles  1903,  §  1574,  relating  to  publication 
of  delinquent  taxes.  Griffin  t.  Denison 
T.«nd  Co.  18  N.  D.  246,  119  N.  W.  1041. 

228.  Rev.  Codes  1899,  §  1259  (§  1674, 
Rev.  Codes  1905),  relating  to  the  pub- 
lication of  the  delinquent  tax  list  and 
notice  of  sale,  provides  that:  "The  county 
auditor  under  the  direction  of  the  board 
of  county  commissioners  or  a  majority 
thereof,  shall  give  notice  of  the  sale  of  real 
property  by  publication  thereof  once  a  week 
for  three  consecutive  weeks,  ...  in 
such  newspaper  as  may  be  designated  by 
the  county  comroisRionera  for  that  purpose 
in  the  county.  ...  In  counties  hav- 
ing daily  papers,  the  delinquent  list  shall 
be  published  in  one  issue  of  the  daily  edi- 
tion and  in  two  issues  of  the  weekly  edi- 
tion of  the  same  paper  so  selected  by  the 
board  of  county  commissioners."  By  reso- 
lution the  board  of  county  commissioners 
of  Burleigh  county  directed  the  publication 
of  the  delinquent  tax  list  and  notice  of  sale 
for  1898  taxes  in  the  Bismarck  Daily  Trib- 
une. Such  list  and  notice  were  published 
in  one  issue  of  the  Bismarck  Daily  Tribune 
and  in  two  issues,  of  the  Bismarck  Weekly 
Tribune.  Held,  that  such  resolution  and 
publication  was  a  compliance  with  the  stat- 
utory provisions  quoted,  and  the  publica- 
tion so  made  valid.  Griffin  v.  Denison  Land 
€o.  18  N.  D.  246,  119  N.  W.  1041. 

229.  Failure  of  the  county  commissioners 
to  designate  a  paper  in  which  to  print  the 
delinquent  tax  list,  is  not  shown  where  the 
certified  copy  of  the  resolution  showed  that 
the  Fargo  Republican  was  designated,  and 
there  was  evidence  that  there  was  a  Daily 
•nd  a  Weekly  Republican,  and  where  there 
is  no  evidence  that  the  proper  paper  was 
not  designated  by  the  commissioners  at 
their  meeting.  Fisher  v.  Betts,  12  N.  D. 
197,  96  N.  W.  132. 


V.  Proceeds;     Apportio.nmext     BcrwEEif 
PoLfricAi,    Divisions. 

Disposition  of  interest  and  penalty,  see  sup- 
ra, 65. 

Illegal  discrimination  as  to,  see  Constitu- 
tional  Law,  47. 

Running  of  limitations  in  favor  of  county 
retaining  excessive  amount,  see  Limi- 
tation of  Actions.  37,  67. 

Trust  under  which  county  holds  money  re- 
alized  from  city  taxes,  see  Trusts,  2. 

Enforceability  of  trust  between  city  and 
county  as  to  proceeds,  see  Trusts,  30. 

Repudiation  of  trust  between  city  and  coun- 
ty as  to  proceeds,  see  Trusts,  34. 

230.  Under   S.   D.   Laws   1897,   chap.   67. 
■subc.   5,   ]i.   IMl.   S   1.  authorizing  a  school 


district  to  levy  taxes  npon  the  property 
within  it*  district  for  the  support  of  the 
schools,  and  report  the  amount  to  the  comi- 
ty auditor  to  be  collected  by  the  county 
treasurer  aa  part  of  the  taxes,  chap.  28,  p. 
60,  S  79  (Rev.  Pol.  Code  §  2145)  making 
the  county  treasurer  the  collector  of  aU 
taxes  upon  the  county  tax  list  levied  for 
school  purposes  and  requiring  him  to  col- 
lect the  same  according  to  law,  and  place 
the  same,  when  collected  to  the  credit  of  tbe 
proper  fund,  and  chap.  28,  p.  65,  §  95  (Rev. 
Pol.  Code  S  2158)  requiring  the  county 
treasurer  immediately  after  settlement  to 
pay  over  to  the  treasurer  of  any  municipal 
corporation,  or  any  body  politic,  all  moneys 
received  by  him  arising  from  taxes  levied 
and  collected,  belonging  to  such  municipal 
corporation,  body  politic,  or  school  district, 
a  county  cannot  retain  any  portion  of  the 
amount*  collected  by  the  county  treasurer 
as  the  tax  assessed  for  school  purposes 
for  a  school  district  as  such  district's  pro- 
portion of  the  expenses  incurred  in  making 
such  collection.  Mineral  School  Dist.  No. 
10  V.  Pennington  County,  19  S.  D.  60!L  104 
N.  W.  270. 


VI.  IdEN;    PbIOBITT. 

Lien  of  tax  sale  certificate,  see  supra,  148. 

Reversible  error,  as  to,  see  Appeal  and  Er- 
ror, 892. 

Allegations  as  to,  see  Pleaing,  244. 

Retrospective  operation  of  statute  as  to, 
see  Statutes,  100. 

Effect  of  repeal  of  statute  as  to,  see  Stat- 
utes, 114. 

Subrogation  to  lien  of  county,  see  Subro- 
gation, 2. 

See  also  aupra,  109,  161. 

231.  Where  judgment  was  obtained  and 
docketed  for  personal  property  taxes  pur- 
suant to  the  provisions  of  X.  D.  Laws  1890, 
§§  67  and  68,  c.  132,  pp.  398,  399,  and  be- 
came a  lien  upon  the  property  in  question 
before  the  Revised  Codes  of  1895  took  ef- 
fect, such  lien  continued  notwithstanding 
the  repeal  of  the  law  imder  which  the  lien 
was  acquired.  Hagler  v.  Kelly,  14  N.  D. 
218,  103  N.  W.  629. 

232.  The  character  of  a  building  attached 
to  a  city  lot  is  not  changed  by  its  sever- 
ance therefrom  in  violation  of  S.  D.  Rev. 
Pol.  Code,  g  1668,  which  makes  it  unlaw- 
ful to  remove  any  building  from  a  lot  be- 
fore paying  the  taxes  levied  thereon,  and 
makes  the  taxes  a  lien  on  the  lot  and  re- 
moved building.  Easton  v.  Cranmer,  19  S. 
D.  224,  102  N.  W.  944. 

233.  One  who  has  purchased  tax  certifi- 
cates from  the  county,  and  paid  all  sub- 
sequent taxes  legally  imposed,  acquires  the 
tax  lien  upon  the  property  as  provided  bv 
S.  D.  Rev.  Pol.  Code,  g  2199.  which  gives 
the  purchaser  of  land  sold  for  taxes  tbe 
tax  lien  thereon,  and  g  2190  which  makes 
taxes  upon  real  property  a  perpetual  lien 
thereon,  and  such  lien  is  not  impaired  by 


Digitized  by 


Google 


TAXES,  Vn.,  VIIL 


891 


the  removal  of  the  boildinsr  thereon  to  an- 
other lot  in  violation  of  S.  D.  Rev.  Pol. 
Code,  §§  1568,  1569,  which  make  it  unlaw- 
ful to  remove  any  building  from  a  lot  be- 
fore paying  the  taxes  levied  thereon,  and 
makes  the  taxes  a  lien  on  the  lot  and  re- 
moved building,  and  the  remover  of  such 
bvilding  guilty  o^  a  misdemeanor.  Easton 
V.  Cranmer,  19  S.  D.  224,  102  N.  W.  944. 
Priority. 

234.  'ihe  lien  of  taxes  is  superior  to  a 
mechanic's  lien.  Dodson  v.  Crocker,  20  S. 
D.  312,  105  N.  W.  929. 

235.  Under  the  statute  a  general  tax  is 
A  superior  lien  to  that  of  special  assess- 
ments. State  ex  reL  Moore  v.  Furstenau, 
—  N.  D.  — ,  129  N.  W.  81. 

236.  The  legislative  intent  as  shown  by 
N.  D.  Rev.  Codes  1905,  §  1557,  giving  to 
the  state  and  county  a  preference  right  in 
uie  collection  of  personal  property  taxes 
over  any  and  all  liens  on  or  against  the 
personal  property  of  the  tax  debtor,  was 
to  create  such  preference  right  merely  to  the 
extent   of    the    taxes    assessed    and    levied 

against  the  particular  property  and  property 
included  in  the  same  class  and  assessed 
with  it  as  one  indivisible  item  as  disclosed 
by  the  assessment  list.  Advance  Thresher 
Co.  V.  Beck,  —  N.  D.  — ,  128  N.  W.  316. 


VII.  SuocEssioit  Tax. 

237.  An  inheritance  or  succession  tax  is 
A  tax  upon  the  exercise  of  the  right  to 
transmit  property  and  is  based  upon  the 
right  of  taxation  and  not  upon  the  right 
to  regulate  the  succession  of  property.  Re 
McKennan,  —  S.  D.  — ,  —  L.R.A.(N.S.)  — , 
126  N.  W.  611. 

238.  A  constitutional  provision  that  no 
tax  shall  be  levied  except  in  pursuance  of 
a  law  which  shall  distinctly  state  the  ob- 
ject of  the  same  to  which  the  tax  shall  be 
applied  has  no  application  to  an  inheri- 
tance or  succession  tax.  Re  McKennan,  — 
S.  D.  —  L.R.A.(N.S.)  — ,  126  N.  W.  611. 
JBavallty  and  nmlf  ormlty. 

239.  A  succession  tax  not  being  a  tax  on 
property  is  not  affected  by  a  constitutional 
provision  that  all  taxes  shall  be  uniform 
upon  all  real  and  personal  property  accord- 
iii);  to  its  value  in  money.  Re  McKennan, 
—  S.  D.  — ,  —  L.R.A.(N.S.)  — ,  126  N.  W. 
611. 

240.  A  classification  of  inheritance  taxes 
according  to  nearness  of  relationship  of  the 
recipient  of  the  property  to  decedent  and 
according  to  amount  received  with  increased 
tax  as  relationship  becomes  remote  or  as  the 
property  taken  increases  in  amount  does 
not  violate  a  constitutional  provision  that 
all  taxation  shall  be  equal  and  uniform. 
Re  McKennan.  —  S.  D.  — .  —  L.R.A.(X.S.) 
— ,  180  N.  W.  33,  affirming  on  rehearing 
on  this  point  —  S.  1).  — ,  —  L.R.A.(N.S.) 
— ,  126  N.  W.  611. 

241.  The  imposition  of  increased  rates  of 
taxation    upon    the    whole    amount    taken  { 
irhenever  a  portion  of  a  decedent's  estate 


taken  by  a  recipient  exceeds  certain 
amoimts,  and  not  merely  upon  the  excess 
above  the  amount  fixed,  is  not  unconstitu- 
tional as  being  unequal  taxation,  although 
it  may  result  in  giving  recipients  of  sums 
only  slightly  above  the  division  line  a  less 
net  estate  than  would  be  received  by  those 
whose  shares  were  just  under  the  division 
line.  Re  McKennan,  —  S.  D.  — ,  —  L.R.A. 
(N.S.)  — ,  130  N.  W.  33,  reversing  on  re- 
hearing —  S.  D.  — ,  —  L.R.A.(N.S.)  — , 
126  N.  W.  611. 
Ezemptlona. 

242.  A  constitutional  exemption  from 
taxation  of  property  of  the  state  and  that 
devised  to  religious  or  charitable  purposes 
does  not  apply  to  an  inheritance  or  suc- 
cession tax  upon  the  transmission  of  prop- 
erty to  the  state  or  a  religious  body.  Re 
McKennan,  —  S.  D.  — ,  —  L.ILA.(N.S.) 
— ,  126  N.  W.  611. 

'243.  A  constitutional  provision  avoiding 
all  laws  exempting  certain  classes  of  prop- 
erty from  taxation  has  no  application  to  an 
exemption  from  a  succession  tax  of  prop- 
erty transmitted  to  a  widow  and  certain 
heirs  since  such  tax  is  not  one  on  property. 
Re  McKennan,  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,  126  N.  W.  611. 


VIII.  Editorial  Notes.  ' 

What  is  a  tax.       8  Am.  St.  Rep.  606. 
Distinction    between    taxes    and    assess- 
ments. 30  Am.  St.  Rep.  263. 
Purposes  justifying  tax  or  assessment. 

16  Am.  St.  Rep.  365. 
Conscription  of  highway  labor  as  a  tax. 
6  L.R.A.(N.S.)    1139. 
Fees  as  taxes,  within  constitutional  pro- 
visions relating  to  taxation. 

31  L.R.A.(N.S.)   153. 
Validity  of  tax  on  insurance  companies 
for  benefit  of  firemen. 

13   L.R.A.(N.S.)    1147. 
Uniformity;  oquallty. 

Constitutional  equality  in  relation  to  cor- 
porate   taxation.  60   L.R.A.    321. 
Discrimination   against   foreign    corpora- 
tions in  taxation.                  96  Am.  Dec.  339. 
Discrimination    against    shareholders    in 
national  banks,  in  assessing  shares. 

10  L.R.A.{N.S.)   947. 

Donble  tazatloB. 

Taxation  of  mortgage  and  real  estate 
at  full  value  as  double  taxation. 

23  L.R.A.(N.S.)    152. 

Taxation  of  business  and  of  franchise  of 
public-service  corporation  as  double  tax- 
ation. 28  L.R.A.(N.S.)   221. 

Taxation  of  propertv  in  different  states 
as   double.  15   L.R.A.(N.8.)    142. 

Taxation  of  shares  and  corporate  assets  as 
double  taxation.  16  L.R.A.(N.S.)    952. 

Wliat  tazaUe;  exemptions. 

What  impositions  or  exactions  are  sus- 
tainable as  exercise  of  the  taxing  power. 

8  Am.  St.  Rep.  608. 

Power  of  state  legislature  to  grant  im- 
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munity  from  taxation.    72  Am.  Dec.   682. 
Effect  of  property  being  in  custodia  legis 
on  right  to  enforce  payment  of  taxes. 

17  L.R.A.(N.S.)  465. 
Taxation  of  credits.         74  Am.  Dec  93. 
Outstanding   accovmts    as   "property"   or 
"credits"  subject  to  taxation. 

29  L..R.A.(N.S.)    60. 
Option  as  taxable  credit. 

10  L.R.A.(N.S.)  1061, 
Amount  due  under  land  contract  not  evi- 
denced by  note  or  mortgage,  as  a  credit  sub- 
ject to  taxation.  17  l..R.A.(N.S.)  1220. 
Interest  in  mineral  in  situ  unaccompanied 
by  ownership  of  soil  as  independent  subject 
of  taxation.  17*L.KA.(N.S.)   088. 

Taxability  of  trademark. 

21   L.R.A.(N.S.)    30. 
Interest  of  one  not  owner  of  soil  in  grow- 
ing trees  or  their  products,  as  separate  sub- 
ject of  taxation.  17  L.R.A.(N.S.)    693. 
Taxation  of  foreign  corporations. 

56  Am.  St.  Rep.  374. 
Taxation  of  franchises. 

131  Am.  St.  Rep.  862. 
Corporate  taxation   as   affected   by   con- 
tract clause  in  Federal  Constitution. 

60  L.R.A.  33. 
Taxation  of  manufacturing  corporation. 
64  L.R.A.  33. 
Taxes   on   easements   of   corporation    in 
hichway  as  real  estate. 

1  L.R.A.(N.S.)    263. 
Corporate   Taxation   and   the    Commerce 
Clause.  60  L.R.A.  641. 

Taxation  of  treasury  stock. 

9  L.R.A.(N.S.)    885. 
When  capital  of  corporation  invested  in 
realty  is   deemed   "employed"  within  stat- 
ute taxing  amount  employed  within  state. 
28  L.R.A.{N.S.)    371. 
Right  to  be  a  corporation  as  within  pro- 
vision subjecting  franchises  to  taxation. 

28L.R.A.(N.S.)  256. 
State  taxation  of  national  banks. 

60  Am.  St.  Rei>.  38. 

State    taxation    of    capital    of    national 

banks.  3  L.R.A.(N.S.)   584. 

Power  of  states  to  tax  stock  and  other 

property  of  national  banks. 

96  Am.  Dec.  290. 
Taxation  of  patent  riglits,  and  patented 
articles.  37  Am.  St.  Rep.  747. 

Taxation  and  assessment  of  public  prop- 
erty. 33  Am.  St.  Rep.  400. 
Kxception  from  taxation  or  assessment  of 
lands  owned  by  governmental  bodies,  or  in 
which  they  have  an  interest. 

132  Am.  St.  Rep.  291. 
Exemption  of  municipal  light  plant  from 

taxation.  16  L.R.A.(N.S.)   867. 

Taxation  of  municipal  waterworks. 

60   L.R.A.   850. 

Taxation  of  water  company  belono^ing  to 

municipality.  1  Ij.R.A.(N.S.)   766. 

Implied  exemption  of  state  or  municipal 

bonds.  7  L.R.A.(N.S.)   663. 

Liability  of  municipal  bonds  to  taxation. 

12  L.R.A.(N.S.)   1159. 

Municipal  taxation  of  rural  lands. 

27  L.R.A.(N.S.)   095. 


Exemption  from  state  taxation  of  paper 

given  for  interest  on  Federal  obligations. 

5   L.R_A.(K.S.)    608. 

Effect  of  devotion  of  property  otherwise 
non-taxable   to  purposes  of   particular   so- 
ciety. 
16  L.R.A.(N.S.)  828;  26  L.R.A.(N.S.)   89<. 

Right  of  charitable,  etc.  institution  to 
exemption  from  taxation  as  affected  by 
geographical  field  of  operation. 

17  L.R.A.(N.S.)   733. 

Requiring  payment  from  inmates  as  af- 
fecting right  of  charitable  institution  to 
public  aid  or  exemption  from  taxation. 

29  L.R.A.(N.S.)    190. 

Fraternal  benefit  society  as  benevolent  or 
charitable  association  within  exemptios 
statutes.  7  L.R.A.(N.S.)   380. 

Exemption  of  parish  house  from  taxation. 

27  L.R.A.(N.S.)   910. 
Exemption  of  properly  of  patriotic  socie- 
ties.                               26  L.R.A.(N.S.)   707. 

Property  used  for  private  school  as  ex- 
empt from  taxation. 

21  L.R.A(N.S.)   1«4. 

Taxation  of  library  not  exempt  eo 
nomine.  24  L.R.A(N.S.)  1205. 

School  also  used  as  residence  by  proprie- 
tor or  others  connected  therewith  as  "ex- 
clusively" used  for  school  purposes,  within 
statutory  exemption. 

21  L.R.A.(N.S.)   171. 

Nonresident's  bank  deposit  as  subject  of 
local  taxation.  26  L.R.A.(N.S.)  1120. 

When  transit  commencing  in  another 
state  deemed  terminated  or  definitely  in- 
terrupted so  as  to  render  goods  liable  to 
local   taxation.  2  L.RJl.(N.S.)   662. 

When  logs  intended  for  exportation  pass 
beyond  state's  power  of  taxation. 

13  L.RJL(N.S.)  800. 
Where  tasaUo. 

Place  for  taxation  of  property. 

56  Am.  Dec.  523. 

Situs  of  personal  property  for  purpose 
of  taxation.  62  Am.  St  Rep.  448. 

Location  of  street  franchise  for  purpose* 
of  taxation.  5  L.R.A.(N.S.)   174. 

Situs  of  debt  for  taxation,  apart  fnm 
creditor's  domicil. 
2  L.R.A.(N.S.)   637;   14  L.R.A.(N.8.)  493. 

Situs,  for  taxing  purposes,  of  tangible 
personal  property  of  domestic  corporations 
in  United  States.  69  L.R-\.  431. 

Local  situs  within  state  of  tangible  per-, 
sonal  property  of  nonresident  for  taxation. 
7  L.R.A.(N.8.)  704. 

Where  ships  are  taxable. 

29  L.R.A.(NA)  105. 

Home  port  of  vessel  for  purpose  of  taia- 
tion.  2  L.R.A.(N.S.)  IW. 

Asseumemt  and  Ibtj  cenerally. 

Validity  of  statute  subjecting  to  doom  of 
assessor  a  taxpayer  failing  to  furnish  list 
of  property.  24  L.R.A(N.S.)  S88. 

Whether  property  for  which  no  method 
of  taxation  prescribed  is  taxable  na*'' 
statute  declaring  all  property  not  exempt 
shall  be  taxed  in  manner  therein  proTidw. 

28  L.R.A.(N.S.)  251. 
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Contract  purchaser  of  realty  as  owner 
for  purposes  of  taxation. 

24  L.R.A.(N.S.)   1300. 
Valuation  of  railroad  property  for  pur- 
pose of  taxation.  113  Am.  St.  Rep.  363. 
Recovery  of  personal  judgment'  for  taxes. 
42  Am.  St.  Rep.  0B5. 
laterest  on. 

Implied  right  to  interest  on  taxes  or  as- 
sessments. 6  L.R.A.(N.S.)  694. 
Sale  for  taxes  geBentUy. 

Who  may  purchase  at  tax  sale. 

15    Am.    Dec.    684. 
Who  may  purchase  and  enforce  a  tax 
title.  75  Am.  St.  Rep.  220. 

Effect  of  purchase  at  tax  sale  by  or  for 
mortgagor,  guarantor  of  mortgage'  indebt- 
edness, or  purchaser  of  equity. 

16  L.R.A.(N.S.)   121. 
Right  of  purchaser  at  invalid  tax  sale, 
in  absence  of  statute,  to  be  reimbursed  for 
purchase  price,  or  subsequent  taxes. 

31  L.RA.(N.S.)   1141. 
Applicability    of    statute    limiting    time 
for  attack  on  tax  sale  to  sale  under  pro- 
ceedings void  for  jurisdictional  defects,  un- 
der  which   no   possession    taken. 

8  L.R.A.(N.8.)   167. 
Tax  eertlfleates. 

Change  of  law  as  to  effect  of  tax  certifi- 
cates as  evidence  of  title. 

4  L.RJV.(N.S.)   1074. 
Tax  deeds. 

Conclusiveness  of  tax  deed. 

28  Am.  St.  Rep.  20. 
Tax  deeds  as  evidence  of  title. 

28  Am.  St.  Rep.  19. 
Power  of  legislature  to  make  tax  deeds 
presumptive  or  conclusive  evidence. 

4  Am.  St.  Rep.  187. 
Right  of  holder  of  tax  deed  to  possession. 
28L.R.A(N.S.)  398. 
ReeoTery  baek  of  taxes  paid. 

Right  to  recover  money  paid  at  void  tax 
sale.  42  Am.  St.  Rep.  S88. 

Right  to  sue  for  taxes  paid  on  erroneous 
assessments    without    previous    resort    to 
statutory  remedies.       16  L.R.A.(N.S.)   686. 
Right  to  recover  invalid  tax  paid  for  pur- 
pose of  obtaining  discount. 

28L.R.A.(N.S.)  1045. 
Recovery  of  money  paid  for  illegal  taxes 
after   its   disbursement. 

11  L.R.A.(N.S.)  1104. 
X4oB. 

Effect  of  condemnation  to  cut  off  tax 
liens.  21  L.RA.(N.S.)  68. 

Sncoesslon  tax. 

Inheritance  taxation. 

.    127  Am.  St.  Rep.  1036. 
Constitutionality    of    collateral    inherit- 
ance tax  law.  41  Am.  St.  Rep.  580. 
Classification  for  purposes  of  succession 
tax  on  basis  of  amount. 

6  L.RA.(N.S.)    732. 
Succession  tax  on  dower,  curtesy,  statu- 
tory homestead,  or  allowances. 

29  L.R.A.(N.S.)  428. 
Transfer  tax  in  respect  of  stock  in  do- 
mestic  corporation   beloneinf;   to   estate   of 
nonresident  19  L.R.A.(N.S.)   887. 


Effect  on  transfer  tax  of  apportiouin); 
property  of  nonresident  decedent  within 
state  to  payment  of  debt  or  legacies  ex- 
empt or  subject  to  reduced  rate. 

18  L.R.A.(N.S.)   946. 
Deduction  of  mortgage  in  computing  suc- 
cession tax.  16  L.R.A.  (N.S.)    329. 
Liability  of  debt  due   from  resident  to 
nonresident  to  succession  tax. 

4  L.R.A.(N.S.)    963. 
Debt  due  nonresident  secured  upon  land 
within  state  as  subject  of  inheritance  tax. 
9  L.RA.(N.S.)   1104. 
Taxes  on   succession  as  affecting  realty 
in  other  states,  under  doctrine  of  equitable 
conversion.  1  L.RA.(N.S.)    400. 

Liability  of  community  property  to  suc- 
cession  tax.  20   L.R.A.(N.S.)    208. 
Applicability  of  general  tax.  exemptions 
to  inheritance  or  succession  taxes. 

23  L.R.A.(N.S.)  1208. 
Whether  money  set  aside  for  mortuary 
purposes   is   subject   to   inheritance   tax. 

23L.R.A.(K.S.)  474. 
Succession  tax  on  gift  in  contemplation 
of  death.  18  L.R.A.(N.S.)  458. 

Applicability  of  succession  tax  to  prop- 
erty conveyed,  or  agreed  to  be  conveyed,  in 
consideration  of  support  of  grantor. 

18  LJl.A.(N.S.)  226. 

Liability  of  policy   issued   by  domestic 

corporation    upon    life    of    nonresident    to 

local  transfer  lax.      10  L.R.A.(N.S.)   1089. 

Succession  tax  in  two  or  more  states  as 

double  taxation.  15  L.RA.(N.S.)   150. 

'Retrospective  succession  tax. 

8  L.RA.(N.S.)  1180. 
Stock  transfer  tax. 

Validity  of  stock  transfer  tax. 

8  L.R.A.(N.S.)    314. 
laeome  tax. 

Constitutionality  of  income  tax. 

27  L.RA.(N.S.)   884. 


♦  »» 


TAXPATEK. 

Right  to  maintain  injunction  suit,  see  In- 
junction, I.  g. 


*  i» 


TAX  RECEIPT. 

See  Taxes,  IV.  p. 


TELEGRAPHS. 


Acceptance  of  offer  by,  see  Contracts,  29. 

Nominal  damages  to  abutting  owner  for 
construction   of  line,   see  Damages,   1. 

Extent  of  recovery  in  proceedings  to  con- 
demn land  for,  see  Damages,  70-72. 

Measure  of  damages  for  breach  of  contract 
as  to  telegrams,  see  Damages,  III.  a,  5. 

Necessity  for  compensating  abutting  owner 
on  using  highway  for  line,  see  Eminent 
Domain,  25-27. 

Estoppel  of  company  to  object  to  validity 
of  tax,  see  Estoppel,  13. 
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Presumption  of  negligence  in  delay  of  mes- 
sage, see  Evidence,  120. 

Mode  of  proving  telegram,  see  Evidence, 
268. 

Admissibility  of  telegrams  in  evidence,  see 
Evidence,  IV.  s. 

Exemption  from  taxation,  see  Taxes,  7. 

By  signing  a  telegram  the  sender  effects 
a  contract  embodying  the  provisions  on 
the  back  of  the  blank,  which  contract  may 
not,  however,  exonerate  the  company  from 
its  gross  negligence  or  fraud  as  a  common 
carrier  or  from  its  servants'  like  wrongs. 
Lothian  v.  Western  U.  Teleg.  Co.  —  S.  D. 
— ,  126  N.  W.  621. 

Editorial  notes. 

Telegraph  companies. 

48  Am.  St.  Rep.  611. 

Telegraph  company's  duties  and  liabili- 
ties. 81   Am.    Dec.    613. 

Right  to  refuse  telegraph  message  be- 
cause of  its  character. 

17  L.R.A.(N.8.)  836. 

Liability  of  telegraph  company  to  undis- 
closed principal  of  sendee.  4  LR.A.(!N'.S.) 
678;  24  L.R.A.(N.S.)   1045. 

Duty  of  telegraph  company  to  ascertain 

identity  or  authority  of  sender  of  message. 

4  L.R.A.(N.S.)    181. 

Duty  of  telegraph  company  to  And  ad- 
dressee. 27  Am.  St.  Rep.  923. 

Duty  of  telegraph  company  to  discover 
unknown  isendee.  22  L.R.A.(N.S.)   761. 

Duty  of  telegraph  company  to  notify  sen- 
der if  messacre  cannot  be  promptly  tran<!- 
mitted  or  delivered.  67  L.R.A.  153. 

Duty  to  notify  sender  of  telegram  of  de- 
lay in  transmission  or  delivery. 

16  L.R.A.(N.S.)   870. 

Right  of  addressee  of  telegram  to  sue  for 
delay  in  delivery.        30  L.R.A.  (N.S.)  1116. 

Liability  for  delay  of  telegram  due  to 
strike  of  employees.    22  L.R.A.(N.S.)  1214. 

Liability  of  telegraph  company  accepting 
message  after  closingr  of  terminal  office. 

24  L.R.A.(N.S.)    1286. 

Duty  to  inform  sender  of  telegram  that 
terminal  office  is  closed. 

24   L.R.A.(N.S.)    1283. 

Liability  of  telegraph  company  for  trans- 
mission or  delivery  of  forged  message. 

66  L.R.A.  805. 

Negligence  of  telegraph  company  causing 
discontinuance  of  contract,  terminable  at 
pleasure  of  other  party  thereto,  as  action- 
able. 29  L.R.A.(N.S.)   891. 

Contingencies  in  possible  action  of  sendee 
or  third  person,  as  affectins  liability  for 
failure  properly  to  transmit  and  deliver 
telegram.  12  L.R. A. (N.S.)   748. 

Loss  of  opportunity  to  respond  to  call 
for  professional  services  as  ground  for  ac- 
tion against  telegraph  company. 

14  L.R.A.(N.S.)   533. 

Right  to  recover  against  telegraph  com- 
pany loss  sustained  upon  commercial  trans- 
action entered  into  in  consequence  of  its 
breach  of  duty.  4  L.R.A.(N.S.)    262. 

Duty  to  deliver  teleeram  by  telephone. 

29  L.R.A.(N.8.)    836. 


Validity  of  condition*  limiting  liaUhtr 
of  telegraph  company.         71  Am.  Dec.  4«f. 

Power  to  impose  conditions  on  sender; 
of  telegrams.  71  Am.  Dec.  481 

Whether  stipulations  in  tel^fraph  blasb 
bind  receiver  'of  message. 

61   Am.  St  Rep.  214. 

Applicability  of  stipulation  limiting  lia- 
bility  for  unrepeated   messages  to  failoif 
or    delay    in    transmission    or    deliverr. 
28  LJl.A.(N.S.)  566. 

Validity  of  limitation  of  liability  for  m- 
repeated  telegrams.  11  L.R.A.(N.S.)  561; 
30  L.R.A.(N.S.)   409. 


TEIiEPHOHES. 


Interference  with  vested  rights  of,  see  Cob- 
stitutional  Law,  6. 

Injunction  from  supreme  court  against  eooi- 
pelling  company  to  vacate  street,  see 
Courts,   29. 

Mandamus  to  compel  dismissal  of  suit  to 
restrain  telephone  company  from  erect- 
ing poles  and  wires  in  street,  see 
Courts,  37. 

Nominal  damages  to  abutting  owner  for 
construction  of  line,  see  Damages,  1. 

Extent  of  recovery  in  proceedings  to  om- 
demn   land    for,   see   Damages,   70-72. 

Liability  for  negligence  in  permitting  win* 
to  remain  down,  see  Electrical  Uses 
and    Appliances,    2,   3. 

Necessity  for  compensating  abutting  owner 
on  using  highway  for  line,  see  Emineiit 
Domain,  25-27. 

As  additional  servitude,  see  Eminent  Do- 
main, 28. 

Power  of  city  to  authorize  operation  of 
line  in  city  streets,  sec  Highways.  15. 

Liability  for  injury  to  telephone  wires 
while  moving  building  in  street,  see 
Highways,  21. 

Joint  subscription  for  telephone  systenv 
see  Joint  Debtors  and  Creditors. 

Estoppel  of  city  to  deny  validity  of  ordi- 
nance granting  permission  to  eonstmct 
line,  see  Municipal  Corporations,  20, 
2L 

Repeal  of  ordinance  granting  franchise  to 
company,  see  Municipal  Corporations. 
24,   25. 

Question  for  jury  as  to  negligence  in  per- 
mitting wires  to  remain  down  on  high- 
way, see  Trial,  182. 

Instruction  as  to  damages  by  oonstmetion, 
of  .''ne,  see  Trial,  418. 

Findings  in  action  to  enjoin  city  tnm 
removing  line,  'see  Trial,  458. 

Conditions;  consent  to  esnstmctloa  ef 
line. 

1.  The  passage  of  an  ordinance  by  a  city 
granting  the  right  to  a  designated  person, 
his  successors  or  assigns,  to  eontmet  aso 
maintain  a  telephone  line  upon  and  throngli 
the  city  streets,  and  its  acceptance  by  me'' 
person,  the  construction  of  the  line,  and  it' 
maintenance  for  a  term  of  years.  sufficieDtK 
shows  the  consent  of  tho  city  to  the  eos- 
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Btruction  of  the  line,  required  bv  S.  D. 
Const,  art.  10,  §  3.  Dakota  Central  Teleph. 
Co.  ▼.  Huron,  1«6  Fed.  226. 

2.  The  consent  of  a  city  to  the  construc- 
tion of  a  telephone  line  therein  by  a  desig- 
nated person,  his  successors  or  assigns,  as 
evidence  by  the  passage  of  an  ordinance  per- 
mitting such  construction,  and  the  con- 
struction of  the  line  with  its  knowledge 
and  acquiescence,  is  not  limited  in  any 
way  by  a  provision  in  such  ordinance  that 
the  term  of  this  franchise  shall  be  "for 
ten  years  from  and  after  its  passage"  as 
against  a  purchaser  of  the  line  empowered 
by  its  cliarter  to  lease,  construct,  and  oper- 
ate telephone  lines  and  exchanges,  and  the 
city  cannot,  after  the  expiration  of  the  ten 
years,  require  such  purchaser  to  remove  its 
line  from  the  city  streets,  as  the  word 
"franchise"  referred  only  to  the  right  of 
the  original  constructor  to  operate  and 
maintain  a  telephone  system,  and  did  not 
refer  to  the  consent  of  the  city  to  construct 
a  system  which  had  to  be  constructed  be- 
fore it  could  be  operated  or  maintained. 
CakotA  Central  Teleph.  Co.  v.  Huron,  165 
Fed.  226. 

3.  Where  a  statute  has  made  the  right 
of  a  telephone  company  to  enter  a  city  de- 
pendent on  the  consent  of  the  municipal 
authorities,  when  such  consent  is  given  the 
right  of  the  city  to  control  the  company 
results  from  the  statute  and  not  from  the 
act  of  the  authorities  in  giving  consent. 
Missouri  Kiver  Teleph.  Co.  v.  Mitchell,  22 
S.  D.  191,  116  N.  W.  61. 

4.  Under  S.  D.  Const,  art.  10,  %  3,  pro- 
viding that  no  telephone  line  shall  be  con- 
structed within  the  limits  of  any  city  with- 
out the  consent  of  the  local  authorities,  no 
legislative  power  is  granted  to  the  munici- 
pal council  and  the  city  has  no  power  to 
impose  any  conditions  or  establish  any 
regulations  other  than  those  permitted  by 
the  legislature.  Missouri  River  Teleph.  Co. 
V.  Mitchell,  22  S.  D.  191,  116  N.  W.  67. 

5.  Under  S.  D.  Const,  art.  10,  §  3,  pro- 
viding that  no  telephone  line  shall  be  con- 
structed within  the  limits  of  any  village, 
town  or  city  without  the  consent  of  its 
local  authorities,  a  municipality  has  the 
right  to  grant  or  refuse  to  grant  to  tele- 
phone companies  the  privilege  or  franchise 
for  establishing  a  telephone  system  within 
the  municipality,  and  it  has  the  right  to 
grant  such  privilege  or  franchise  upon  such 
terms  or  conditions  as  it  may  choose  to 
impose,  and  such  conditions  become  binding 
upon  the  company  by  their  acceptance 
thereof.  Mitchell  v.  Dakota  Cent.  Teleph. 
Co.  —  S.  D.  — ,  127  N.  W.  582. 

6.  A  condition  imposed  by  city  in  an 
ordinance  granting  a  franchise  to  a  tele- 
phone company  that  the  company  pay  to 
the  city  a  percentage  of  its  gross  receipts 
above  a  fixed  amount,  was  not  a  tax  nor  a 
license,  but  is  in  the  nature  of  a  rental 
or  compensation  to  the  city  for  the  use  of 
its  streets  and  alleys  for  telephone  pur- 
poses, and  the  city  has  the  ri^ht  to  insist 
upon  such  payment  notwithstanding  the 
state  has  provided  that  a  portion  of  the 


taxes  assessed  against  telephone  companies 
shall  be  paid  to  cities.  Mitchell  v.  Dakota 
Cent.  Teleph.  Co.  —  S.  D.  — ,  127  N.  W. 
682. 

7.  S.  D.  Civ.  Code,  §  554,  granting  to 
owners  of  telephone  lines  the  right  of  way 
over  lands  belonging  to  the  state  and  the 
right  to  use  public  grounds,  streets,  alleys 
and  highways  subject  to  control  of  the 
proper  municipal  authorities  as  to  what 
ground^,  streets  or  highways  said  lines 
shall  run  over  or  across,  does  not  repeal 
S.  D.  Rev.  Pol.  Code,  §  1229,  subds.  9,  10 
and  17,  conferring  upon  cities  the  right  to 
control  and  manage  its. streets  and  alleys, 
but  both  must  be  construed  together,  and 
also  be  construed  with  reference  to  S.  D. 
Const,  art.  10,  §  3,  which  provides  that  no 
telephone  line  shall  be  constructed  within 
the  limits  of  any  village  or  city  without 
the  consent  of  its  local  authorities;  and 
under  such  provisions  a  city  was  authorized 
to  impose  a  gross  earnings  tax  of  10  per 
cent  above  a  specified  sum  as  a  condition 
of  its  grant  of  a  franchise.  Mitchell  v. 
Dakota  Cent.  Teleph.  Co.  —  S.  D.  — ,  127 
N.  W.  582. 

Editorial  notes. 

Telephone  law.  10  Am.  St.  Rep.  128. 

Law  of  telephone  as  applied  to  con> 
tracts  and  evidence.    127  Am.  St.  Rep.  638. 

Liability  for  failure  to  make  telephone 
connections  for  subscriber. 

21  L.R.A.(N.S.)   116. 

Right  to  refuse  telephone  service  to 
coerce  payment.  30  L.R.A.(N.S.)   1027. 

Right  of  addressee  to  damages  for  failure 
to  summon  him  to  receive  telephone  mes- 
sage. 15  L.R.A.(N.S.)   810. 

Liability  of  telephone  company  for  fail-' 
ure  to  make  connections  for  subscriber. 

28  L.R.A.(N.S.)  554. 

Right  of  telephone  company  to  require 
pay  for  installing  or  transferring. 

30  L.R.A.(N.S.)  1088. 

Right  U>  withdraw  telephone  service  be- 
cause of  abuse  of  privilege. 

23  L.R.A.(N.S.)  1010. 

Validity  of  acknowledgment  or  oath  over 
telephone.  30  L.R.A.(N.S.)   353. 

e,  ■ » 


TELLER. 

Authority  of,  see  Banks,  7. 


TEMPERATURE. 


Opinion  evidence  as  to,  see  Evidence,  VII. 

0. 


»<  » 


TENANTS. 

In  general,  see  Landlord  and  Tenant. 
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TENDE&--TERRITORIAL   COURTS. 


TEH  DEB. 

As  prerequisite  to  right  of  aetion,  see 
Action  or  Suit,  11,  12. 

By  one  seelcing  to  redeem  from  chattel 
mortgage  Mle,  see  Chattel  Mortgage, 
42. 

As  condition  of  rescisision  of  eontract,  see 
Contracts,  VI.  b,  1. 

Offer  of  judgment  as  affecting  costs,  see 
Costs  and  Fees,  13. 

Evidence  as  to,  see  Evidence,  X.  k. 

Of  amount  due  as  condition  to  injunction 
against  illegal  portion  of  tax,  see  In- 
junction, 58-dl. 

Destruction  of  mechanic's  lien  by,  see  Liens, 
60. 

Of  insufficient  amount,  see  Mortgage,  45. 

By  one  seeking  to  redeem,  see  Mortgage, 
142,  143. 

Of  chattels  sold,  effect  to  vest  title  in  pur- 
chaser, see  Sale,  21. 

Of  performance  as  performance,  see  Specific 
Performance,  32. 

To  county  treasurer  on  redemption  from 
tax  sale,  see  Taxes,  214. 

Question  for  jury  as  to,  see  Trial,  IV.  1. 

Time  for  making,  under  option  for  pur- 
chase of  land,  see  Vendor  and  Pur- 
chaser, 12. 

Tender  of  deed  by  vendor  as  prerequisite 
to  suit  for  damages,  see  Vendor  and 
Purchaser,  13. 

Neeeaalty. 

As  condition  of  attacking  void  tax  sale,  see 
Taxes,  202-211. 

1.  An  offer  of  performance  in  good  faith 
by  plaintiff,  pursuant  to  the  contract,  with 
the  present  ability  and  willingness  to  per- 
form, was  sufficient,  without  an  actual  pro- 
duction of  the  money  and  notes  called  for 
by  the  contract.  A  tender  of  the  money 
and  notes  as  distinguished  from  a  mere 
offer  to  deliver  the  same  was  not  required 
as  a  basis  for  a  cause  of  action  for  breach 
of  the  contract,  especially  in  view  of  de- 
fendant's unqualified  refusal  to  perform. 
Foster  Countv  Implement  Co.  v.  Smith,  17 
N.  D.  178,  115  N.  W.  663. 
SiilBeleBe7. 

See  also  supra,  1 ;  Sales,  78. 

2.  A  tender  of  the  amount  due  on  a  con- 
tract for  the  purchase  of  land  may  properly 
be  made  on  condition  that  the  vendor  shall 
execute  a  conveyance  of  the  land,  where  the 
covenants  of  payment  and  the  conveyance 
are  mutual  and  dependent.  Beiseker  v. 
Moore,  98  C.  C.  A.  272,  174  Fed.  368. 

3.  One  cannot,  upon  tendering  an  amount 
less  than  is  claimed  by  the  holder  of  a 
mechanics'  lien,  insist,  as  a  condition  to 
transferring  title  to  the  creditor,  on  a  re- 
lease of  the  lien,  and  therefore  a  tender 
with  such  condition  annexed  is  not  suf- 
ficient to  release  the  lien  and  stop  the  run- 
ning of  interest,  althoueh  the  amount  ten- 
dered was  in  fact  all  that  was  due.  Pitts- 
Iniffh  Pl^te  Oln-'s  Co.  v.  Leary.  —  S.  D. 
— ,  31  L.R.A.(XS.)  746,  126  N.' W.  271. 

4.  Under   S.   D.   Rev.   Civ.   Code   §   1151, 


providing  for  extinguishment  of  obligatioa 
by  tender,  %  1155  regarding  place  and  man- 
ner of  tender,  {  1186  making  refusal  to 
accept  performance  equivalent  to  tender 
and  §  1166  providing  for  extinguishment 
of  an  obligation  by  deposit  in  bank  to 
name  of  creditor,  there  was  sufficient  ten- 
der ta  enable  plaintiff  to  maintain  suit  on 
an  option  to  buy  land  where  plaintiff  al- 
though notified  by  defendant  of  his  inten- 
tion to  repudiate  the  contract  went  to  de- 
fendant's residence  on  the  day  named,  will- 
ing and  able  to  pay  the  price,  and  upon 
being  informed  that  defendant  was  out  of 
the  state  notified  him  by  registered  mail 
and  deposited  the  price  in  a  bank  to  be  de- 
livered to  defendant  u;^>ii  his  leaving  a 
deed.  Herman  v.  Winter,  20  S.  D.  19C, 
105  N.  W.  457. 

[Cited  in  note  in  24  L.R.A.(N.S.)  93, 
on  tender  or  payment  as  condition 
precedent  to  suit  for  specific  perform- 
ance of  option  contract  to  convey 
realty.] 

Edltorlml  notea. 

lender.  12  Am.  Dee.  573. 

Sufficiency  of  tender. 

77  Am.  Dee.  470. 

Tender  in  excess  of  sum  due  with  de- 
mand for  change.  13  L.R.A.(N.S.)  624. 

Effect  of  tender  and  refusal  thereof. 

77  Am.  Dec  483. 

Effect  of  tender  by  defendant  upon  right 
to  avail  himself  of  defenses  or  counter- 
claims. 21  L.R.A.(N.S.)  354. 

Right  to  withdraw  money  paid  into  court 
after  tender.  6  L.R.A(N.a)  661. 


*«  » 


TERM. 

Of  courts,  see  Courts,  II.  b. 

Of  tenant,  see  Landlord  and  Tenant,  IL 

Of  officer,  see  Officers,  I.  c. 


*  ■ » 


TERMINATXOM. 

Of  actions,  see  Action  or  Suit,  Vlll. 

Of  relation  of  attorney  and  client,  see  At- 
torneys, II.  b. 

Of  broker's  authority,  see  Brokers,  9. 

Of  contract,  see  Contracts,  VI.  a;  Vendor 
and  Purchaser,  II.  e. 

Of  lease,  see  Landlord  and  Tenant,  VL 

Of  trust,  see  Trusts,  V. 


<»» 


TEBMS. 

Imposition  of,  see  Appeal  and  Error,  891; 
Continuance,  V.;  Judgment,  VL  d; 
Pleading,  125. 

*-»-* 


TERBirORIAI,  COITBTS. 

State  court  as  successor  of,  see  Courts,  11 
d. 


Digitized  by 


Google 


TESTAMENTARY  CAPACITY— TIME. 


897 


TESTAIDENTABT  CAPAOITT. 

Direction   of   verdict  on   question   of,   Me 
Trial,  247. 

THEATEK. 

Editorial  notes. 

Law    relating    to    theaters    and    public 
places  of  amusements. 

71   Am.  Dec. 
Law  of  theaters  and  similar  shows. 

110  Am.  St.  Rep.  526. 
Legislation     forbidding     speculation     in 
theater  tickets.  5  L.R.A.(N.S.)  183. 

Rights  of  holder  of  theater  ticket. 

1  L.R.A.(N.S.)   1184. 
Right  of  manager  to  impose  restrictions 
upon  admission  to  theater. 

1  VR.A.(N.S.)  1188. 


746. 


THEFT. 


See  Larceny. 


l,000-mLE  TICKETS. 

Unconstitutional  statute  as  to,  see  Consti- 
tutional Law,  43. 


THREATS. 


Duress  by,  see  Duress,  2,  3. 

Evidence  of,  see  Evidence,  TV.  1. 

Causing  discontinuance  of  assessment  work 

on  mine,  see  Mines,  17. 
Question  for  jury  as  to  execution  of  deed 

under  influence  of,  see  Trial,  124. 


♦-•-• 

THBEBHEK'S  IJEK. 

Se«  Liens,  IV. 


THRE8HIXO. 


Effect  of  thresher's  failure  to  file  bond  on 
right  of  action,  see  Action  or  Suit,  2. 

Measure  of  damages  for  breach  of  contract 
for,  see  Dtunages,  10. 

Evidence  as  to  breach  of  threshing  con- 
tract, see  Evidence,  728. 

Lien  for,  see  Liens,  IV. 


TICKET. 

Rights  of  passenger  under,  see  Carriers,  4, 
5. 

Supp.  Dak.  Dig. — 57. 


TIMBER. 

Election  of  remedy  for  injury  to,  see  Ac- 
tion or  Suit,  28,  29. 
Oral  contract  for  sale  of,  see  Contracts,  63. 
License  to  cut,  see  License,  1-S. 
On    public    lands,   control    of,   8e«   Public 
Lands,  1. 

Editorial  notes. 

Deeds  to  timber,   and  their  effect. 

128  Am.  St.  Rep.  868 
Effect  of  contract  with  respect  to  stand- 
ing timt>er,  to  pass  title. 

6  L.R.A.(N.8.)    469. 
Character  of  purchase  of  standing  tim- 
ber to  be  removed  within  specified  period, 
as  of  realty  or  of  personalty. 

13   L.R.A.(N.S.)    278. 
Effect  of  reservation  of  timber  and  right 
to    remove    within    specified    time. 

3  L.R.A.(N.S.)    649. 
Rights  and   remedies  of  landowner   and 
owner  of  timber  after  expirations  of  time 
stipulated  for  removal. 

29  L.R.A.(N.S.)    547. 
Statutory  penalties  for  cutting  down,  in- 
juring, destroying,  or  carrying  away  tim- 
ber. 1  Am.  St.  Rep.  496. 


TIMBER   C1TI.TITRE   CIJUM. 

Estoppel   of  widow  to  claim   interest  in, 

see  Estoppel,  44. 
Right  of  entryman  on,  see  Public  Land*, 

29-31,  41,  42,  46. 


4«» 


For  demand  for  change  of  venue,  see  Ac- 
tion or   Suit,   122. 

Length  of  time  required  to  give  title  by 
adverse  possession,  see  Adverse  Pos- 
session, III. 

Of  filing  notice  of  appeal,  see  Appeal  and 
Error,   61. 

For  service  of  notice  of  appeal,  see  Ap- 
peal and  Error,  66. 

For  filing  of  undertaking  on  appeal,  see 
Appal   and    Error,    92,   93. 

To  apply  for  amendment  of  record  on  ap- 
peal, see  Appeal  and  Error,  119. 

For  amendment  of  bill  of  exceptions,  see 
Appeal  and  Error,  312. 

Of  taking  appeal,  see  Appeal  and  Error, 
III.  f. 

For  filing  abstract  on  appeal,  see  Appeal 
and  Error,  IV.  1,  6. 

For  statement  of  case  on  appeal,  see  Ap- 
peal and  Error,  IV.  o,  4. 

For  preparing  bill  of  exceptions  on  appeal, 
see  Appeal  and  Error,  IV.  r,  6.»     • 

For  exceptions,  see  Appeal  and  Error,  V. 
c. 

For  motion  to  dismiss  appeal,  see  Appeal 
and  Error,  VI.  c. 
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TITLE. 


Within  which  carrier  muBt  receive  prop- 
erty for  transportation,  see  Carriers, 
8-10. 

For  service  of  notice  of  intention  to  re- 
deem from  chattel  mortage  sale,  see 
Chattel  Mortgage,  41. 

As  of  essence  of  contract,  see  Contracts, 
II.  c. 

For  rescission  of  contract,  see  Contracts, 

VI.  b,  1. 

To  prepare  for  trial  in  criminal  case,  see 

Criminal  Law,  12-1.5. 
For  arraignment  of  accused,  see  Criminal 

Law,  64. 
For  objections  to  deposition,  see  Deposition, 

II. 
Judicial  notice  as  to,  see  Evidence,  24. 
For  issuance  of  execution,  see  Execution, 

I.  b. 

For  return  to  execution,  see  Execution,  I.  c. 

To  sue  on  rejected  claim  against  decedent's 
estate,  see  Executor  and  Administra- 
tor, 28. 

For  challenge  to  panel  of  grand  jury,  see 
Grand  Jury,  6. 

Sufficiency  of  allegation  as  to,  in  indict- 
ment, see  Indictment,  etc.,  II.  c. 

For  intervention,   see   Intervention,   2,  3. 

For  redemption  from  judicial  sale,  see 
Judicial    Sale,   23. 

Of  entry  of  judgment,  see  Judgment,  I.  c,  6, 
a;  .Tustice  of  the  Peace,  24,  25. 

To  apply  for  relief  from  judgment,  see 
Judgment,  VI.  e. 

Of  serving  or  filing  undertaking  on  appeal 
from  justice's  judgment,  see  Justice 
of  the  Peace,  VI.  e,  4. 

Of  perfecting  appeal  from  justice's  judg- 
ment, see  Justice  of  the  Peace,  VI.  f. 

For  selecting  exempt  property,  see  Levy 
and  Seizure,  10-12. 

Of  filing  notice  of  mechanic's  lien,  see  Liens, 
V.  f,  2,  c. 

For  bringing  action,  see  Limitation  of 
Actions. 

To  apply  for  writ  of  mandumus,  see  Man- 
damus, II.  b. 

For  publication  of  notice  of  foreclosure 
sale  by  advertisement,  see  Mortgage, 
89,    91. 

To  redeem  from  mortgage  foreclosure,  see 
Mortgage,  VIII.  d. 

For  motion  for  new  trial,  see  New  Trial, 

VII.  b. 

Time  when  statute  becomes  efTective,  see 
Notice,  3. 

For  motion  to  make  complaint  more  def- 
inite, see  Pleading,  14. 

For  objections  to  pleadings,  see  Pleading, 

II.  i. 

For  filing  pleading,  see  Pleading,  11.  1. 
For    application    to    amend    pleading,    see 

Pleading,  II.  r,  5. 
Release  of  surety  by  extension  of  time,  see 

Principal  and  Surety,  12,  13. 
To  apply  for  removal  of  cause,  see  Removal 

of  Causes,  II. 
To  bring  action   for  specific   performance, 

see  Specific  Performance,  I.  h. 
For  publication  of  notice  of  tax  sale,  see 

Taxes,   101. 


Notice  of  time  to  redeem  from  tax  sale,  m« 
Taxes,  IV.  n,  3. 

For  objections  and  exceptions,  see  Trial, 
109-112. 

For   trial   of   causes,   see   Trial,   III.  d. 

For  exercising  option  to  purchase  land,  >e« 
Vendor  and  Purchaser,  12. 

For  giving  notice  to  vendee  to  perform  con- 
tract,  see  Vendor  and   Purchaser,  14. 

For  performance  of  contract  for  purchtae 
of  land,  extension  of,  see  Vendor  and 
Purchaser,  53. 

For  serving  notice  of  application  for  judg- 
ment on  election  contest,  see  Voters 
and  Elections,  76. 

"Two  o'clock  p.  ic,"  in  a  notice  of  fore- 
closure sale  in  1896,  must  be  taken  to  mean 
2  o'clock  in  the  afternoon,  standard  time. 
Orvik  V.  Casselman,  16  N.  D.  34,  105  X. 
W.  1105. 

Editorial  notes. 

Computation  of  time. 

78   Am.   St.   Rep.  372. 

First  and  last  days   in  computation  of 

time.  15  L.R.A.(N.S.)  6M. 

Fraction  of  day  as  determining  prioritin 

or  precedence  of  rights.' 

1  L.R.A.(N.S.)  835. 

Whether  standard  or  solar  time  governs 

legal  proceedings.  6  L.RA.(N.S.)  IW*. 

Intention  of  parties  to  contract  to  adopt 

standard  instead  of  sun  time. 

1  L.R.A.(N.S.)  3M. 


o «» 


Abstract  of,  see  Abstracts. 

By  adverse  possession,  see  Adverse  Posiw- 

sion. 
Of  trustee  in  bankrtiptcv,  see  Bankruptcy, 

VI. 
Of  bank  to  paper  taken  for  collection,  ate 

Banks,    12. 
Cloud  on,  see  Cloud  on  Title. 
Of  complainant  in  action  to  remove  cloud 

from  title,  see  Cloud  on  Title,  Ill- 
Provision  in  cropper's  contract  as  to  title 

to  grain,  see  Contracts.  98. 
To    grain    under    cropper's    contract,    s** 

Croppers. 
Of  trespasser  to  crops   sown   by  him.  »» 

Crops. 
Necessity  that  plaintiff  in  ejectment  recov- 
er  on   strength   of   his  own   title,  m* 

Ejectment,  2. 
Acquired  by  exerc'se  of  p  ^wer  of  eoilMst 

domain,   see    Eminent   Domain,   1.  e- 
Estoppel    as    to.    by    inconsistent    acts  or 

claims,  see  Estoppel,  II.  i.  2. 
Presumption  and  burden  of  proof  as  to.  »«■ 

Evidence,  II.  j,  4,  6. 
Admissibility  of'  evidence   us  to.  see  Evi- 
dence,  X.   b. 
To  highway,  sec  Highways,  III. 
Of  informntion.  see  Indictment,  etc.,  11.  v 
Of  insured,  see  Insurance.  IT.  (. 
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Of  purchaser  at  judicial  sale,  see  Judicial 
Sale,  II. 

To  public  office,  contest  of,  see  Mandamus, 
I.  f;  Officer*,  I.  b. 

Necessity  of  proving,  in  foreclosnre  suit, 
see  Mortgage,  74. 

Implied  warranty  of,  on  sale  of  personalty, 
see  Sale,  37,  38. 

Effect  of  defective  title  to  land  on  right  to 
compel  specific  performance  of  con- 
tract, see  Specific  Performance,  6,  7. 

Of  statute,  see  Statutes,  II.  e,  86. 

When  title  to  land  passes  under  contract, 
see  Vendor  and  Purchaser,  L 


»» » 


TITX.E  FAPEBB. 

Creation  of  trust  by  depo'sit  of,  see  Trusts, 
12. 


♦  »» 


TORNADO  nrSTJItAMCE. 


See  Insurance,  49. 


♦  »» 


TOBT8. 

Exemplary  damages  for,  see  Damages,  II. 

Measure  of  damages  for,  see  Damages,  III. 
b. 

Municipal  liability  for,  see  Municipal  Cor- 
porations, IX. 

Matters  as  to  negligence,  see  Negligence. 

Parent's  liability  for  willful  tort  of  minor 
child,  see  Parent  and  Child. 

E<Utorl«l  notes. 

Waiver  of  tort.  17  Am.  Dec.  242. 

Tort    for    negligent    breach    of   contract 
between   private   parties. 

12  L.R.A.(N.8.)   224. 
Liability  for  damage  to  business  by  in- 
iurine  tangible  property  of  other  party. 

64  L.R_A.  94. 


»»» 


TOWH  I.OTS. 


Partition  of,  see  Partition,  4. 


♦  »» 


TOWNS. 

I.  Ik  GimEBAi.. 

II.  Powers  akd  Liabiuties;   Oiticebs. 
ni.  Wabbants. 
IV.  EorroBiAL  Note. 

Right  of  action  by  agent  taking  assignment 
of  township  warrant,  see  Action  oi 
Suit,  6a. 

On  whom  notice  of  appeal  from  rejection  of 
claim  by  town  may  be  served,  see  Ap- 
peal and  Error,  70. 


Necessity  of  undertaking  on  appeal  by 
town,  see  Appeal  and  Error,  80. 

Power  of  township  authorities  to  make  new 
resurvey,  see  Boundaries,  9. 

Ratification  of  invalid  contract  by  town 
supervisor,  see  Contracts,  130. 

Validity  of  contract  by  town  for  repair  of 
highway  in  absence  of  funds,  see  High- 
ways, 18. 

Liability  of,  to  interest,  see  Interest,  12. 

Running  of  limitations  against  action  on 
town  warrant,  see  Limitation  of  Ac- 
tions, 38. 

Mandamus  to  compel  court  to  review  de- 
termination as  to  sufficiency  of  evidence 
of  incorporation,  see  Mandamus,  17. 

Mandamus  to  compel  vacation  of  judgment 
declaring  attempted  incorporation  void, 
see  Mandamus,  18. 

As  to  municipal  corporations  generally,  see 
Municipal  Corporations. 


I.  In  Genebai. 

1.  Civil  townships  can  be  brought  into 
being  under  the  laws  of  North  Dakota  in  no 
other  way  than  by  their  organization  in  ac- 
cordance with  the  statutes  of  that  state  by 
the  boards  of  county  commissioners  of  the 
counties  in  which  they 'are  located.  Painv 
v.  Willson,  77  C.  C.  A.  44,  146  Fed.  488. 

2.  An  action  in  equity  will  lie  to  compel 
a  purchaser  of  land  to  reimburse  the  town 
for  the  cost  of  driving  an  artesian  well, 
or  to  compel  the  conveyance,  for  a  proper 
consideration,  of  the  land  on  which  the  well 
is  located,  upon  proof  that  a  stake,  which 
was  set  by  the  municipal  engineer  on  land 
owned  by  the  town  to  indicate  the  point 
where  the  well  should  be  driven,  was,  by  an 
unknown  person,  wrongfully  removed  and 
placed  on  private  lands  at  which  point  the 
well  was  driven  without  notice  on  the  part 
of  the  town  that  the  position  of  the  stake 
had  been  changed,  and  that  after  the  com- 
pletion of  the  well  the  land  was  sold  to 
another,  both  parties  supposing  that  the 
well  was  not  on  the  land  sold.  Pearl  Twp. 
V.  Thorp,  17  8.  D.  288,  96  N.  W.  99. 


II.   POVEBS    AND    LlABIUTIES;     OFFICEBS. 

3.  A  township,  under  S.  D.  Laws,  1891, 
chap.  80,  p.  196,  has  authority  to  incur 
debts  for  tne  purpose  of  constructing  arte- 
sian wells.  Dring  v.  St.  Lawrence  Twp.  •2.'5 
S.  D.  624,  122  N.  W.  664. 

4.  Under  the  provisions  of  N.  D.  Rev. 
Codes  1899,  §  1115a,  providing  that  the 
township  board  may  purchase  road  machin- 
ery "on  credit  or  otherwise,"  such  board 
may  purchase  such  machinery,  and  order  it 
paid  out  of  the  general  fund  in  certain  cas- 
es, instead  of  by  taxation.  Bank  of  Park 
River  v.  Norton,  14  N.  D.  143,  104  N.  W. 
525. 

5.  Under  the  provisions  of  N.  D.  Rev. 
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Codes  1899,  $  1116s,  relating  to  purchase  of 
road  graders  by  township  boards,  the  town- 
ship board  may  purchase  such  graders  or 
other  road  machinery  on  its  own  motion, 
without  previous  authorization  or  petition 
by  the  freeholders  or  voters  of  the  township. 
Banlc  of  Park  River  v.  Norton,  14  N.  D.  143. 
104  N.  W.  626. 

(].  The  president  of  a  board  of  town  trus- 
tees is  the  proper  and  only  party  author- 
ized to  execute  a  deed  of  land  conveyed  to 
such  town  by  a  patent  from  the  government 
to  the  president  of  such  board  in  trust  for 
the  use  and  benefit  of  the  town.  Thomas  v. 
Wilcox,  18  S.  D.  625,  101  N.  W.  1072. 

7.  A  township  is  not  liable  for  the  loss 
suffered  by  a  landowner  by  the  increased 
flow  of  surface  water  upon  his  land,  re- 
sulting solely  from  the  improvement  of  a 
highway  in  the  ordinary  manner  without 
negligence.  Carroll  v.  Rye  Twp.  13  N.  D. 
458,  101  N.  W.  894. 

[Cited  in  note  in  67  L.R.A.  264,  on 
municipal  liability  for  defective  plan  of 
street  construction.] 


III.  Wabbants. 

Direction  of  verdict  for  defendant  in  action 
on,  see  Trial,  250. 

8.  A  registered  township  Warrant  repre- 
sents one  indivisible  cause  of  action  which 
cannot  be  maintained,  where  it  affirmative- 
ly appears  that  the  town  treasury  did  not 
contain  sufficient  funds  to  pay  the  samo 
in  full  in  the  order  of  registration,  and 
that  sufficient  time  had  not  then  elapsed  in 
which  to  collect  the  necessary  funds  in  the 
manner  provided  by  statute.  Brannon  v. 
White  Lake  Twp.  17  S.  D.  83,  95  N.  W.  284. 


IV.  EorroBiAi,  Note. 

Conclusiveness  of  records  of  town  meet- 
ings, etc.,  md  power  to  amend  same. 

13  Am.  St  Rep.  650. 


♦  »» 


TOWN   SITE. 


Admissibility  in  evidence  of  petition  for 
vacation  of,  see  Evidence,  380. 

Conclusiveness  of  decision  of  land  depart- 
ment in  issuing  town  site  patent,  sec 
Public  Lands,  36,  37. 


♦  «» 


TRADE. 

Validity  of  agreement  in  restraint  of,  see 

Contracts,  IV.  e. 
Combination  in  restraint  of,  see  Monopoly. 


♦  »» 


TRABEHABK. 

Editorial  notes. 

What    constitutes    an    infringement    of 
trade-mark.  47  Am.  Dec.  284. 


What  words  or  phrases  may  constitute  a 
valid  trademark.  85  Am.  St.  Rep.  81. 

Use  of  tradename  or  trademark  on  ar- 
ticles other  than  those  to  which  applied  by 
owner.  30  L.R_A.(N.S.)  167. 

Right  of  protection  in  use  of  geographical 
name.  26  L.R-A.(N.S.)   73. 

Effect  of  false  representations  extrinsic 
to  tradename  or  trademark,  on  right  to 
protection  against  infringement.  12  T.B  * 
(N.S.)   1201;  23  LJl.A.(N.S.)    1151. 

Right  to  use  substantially  similar  word 
as  trademark  or  tradename,  as  affected  by 
differences   in   other   respects. 

12  L.R.A.(N.S.)   729. 

Right  to  protection  against  use  by  rival 

of   similar  unpatented   design   or   p'attem. 

19  L.R.A.(X.S.)    269. 

Validity  of  penal  statute  to  protect  traile- 
marks.  25  L.R.A.(X.S.)    473. 

Sale  of  trademark.      1  L.R.A.(X.S.)  704. 

Assignment  of  trademarks  of  which  as- 
signor's name  is  a  part. 

17  Am.  St  Rep.  496. 


♦  »» 


TBADEHAME. 

Editorial  notes. 

Limitation  of  right  to  use  one's  own  name 
as  tradename. 
1  L.IUA.(N.S.)   660;  29  L.R.A.(N.S.)   934. 

Relief  against  infringement  of  trade 
name  not  used  in  connection  with  manu- 
factured articles.  15  L.R.A.(N.S.)  623. 

Right  of  members  to  protection  in  use  of 
organization  name  which  their  efforts  have 
made  valuable.  28  L.R.A.(N.S.)  458. 

Right  of  owner  of  tradename  to  be  pro- 
tected against  use  to  describe  character 
of  material.  12  L.R.A.(N.S.)    339. 

Use  of  same  trade  name  by  wholesale  and 
retail  concerns  dealing  in  same  goods. 

4  L.R.A.(N.S.)   447. 

Acquisition  of  trade  name  in  restricted 
locality  notwithstanding  use  in  other  pla- 
ces. 2   iaLA.(N.S.)    964. 


♦  »» 


TRADE  SECRETS. 

Editorial  notes. 

Protection  of  trade  secrets. 
12  L.R.A.(N.S.)  102;  20  L.R.A.(N.8.)  933. 

Protection  of  secret  processes  and  trade 
secrets.  133  Am.  St  Rep.  759. 


♦  »» 


TRADINO  STASEPS. 

Editorial  notes. 

Trading  stamps.  2  L.R.A.(NA)  688. 

Legislation  as  to  traling  stamps. 

7  L.ItA.(N.S.)  1131. 
Forbidding  use  of  trading  stamps. 

30  L.R.A.(N.S.)  »5T. 


♦  »» 


TRANSCRIPT. 

On  change  of  venue  of  criminal  proceed- 
ings to  another  justice,  see  Action  V 
Suit,   105. 
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On  appeal,  see  Appeal  and  Error,  IV.  m. 

Of  justice's  judgment,  filing  of,  see  Judg- 
ment, I.  d. 

On  appeal  from  justice's  judgment,  see 
Justice  of  the  Peace,  49-52. 


TRANSFER. 


Of  nef^otiable  paper,  see  Bills  and  Notes, 

III. 
Of  eorporate  stock,  see  Corporations,  ni.  b. 


♦  > » 


TRAN8FEB   TAX. 

See  Taxes,  VII. 


TBAN8POIITATIOK. 

By  carrier,  see  Carriers. 

Interstate  regulation  of,  see  Commerce,  7. 


TBAVEUNO  SALESMAK. 

Requiring  state  license  from,  as  interfer- 
ence with  commerce  clause,  see  Com- 
merce, 10,  11. 

Keoessity  of  procuring  liquor  license,  see 
Intoxicating  Liquors,  21. 

Authority  of,  see  Principal  and  Aj^nt,  22. 

Effect  of  saleman'g  transmission  of  order 
for  goods  to  seller,  see  Sale,  24. 


TREASUBJJU. 


City  treasurer,  see  City  Treasurer. 
Of  county,  see  County  Treasurer. 


♦  « » 


TREATIES. 

Edl{«rial  note. 

Effect  of 
amral  them. 


Effect  of  treaties  as  laws  and  power  to 
81  Am.  Dec.  536. 


TREBI.E   DAMAGES. 

See  Damages,  IV. 


4  «» 


TREE    CTIXT0RE    CLAIIC. 

See  Timber  Culture  Claim. 


TREES. 


see  Ac- 


Election  of  remedy  for  injury  to, 
tion  or  Suit,  28,  29. 

♦  ■» 

Illegal  discrimination  as  to  granting  per- 
mits for  sale  of,  see  Constitutional 
Law,  3S. 

Measure  of  damages  for  wrongful  destruc- 
tion of,  see  Damages,  65. 

Extent  of  recovery  for  injuries  to,  under 
power  of  eminent  domain,  see  Damages, 
70,  71. 

Judicial  notice  of  communicable  diseases  of, 
see  Evidence,  26. 

Eriden(:e  as  to  amount  of  damages  from 
destruction  of,  see  Evidence,   709. 

Instruction  as  to  damages  to,  by  Construc- 
tion of  telephone  line,  see  Trial,  418. 

Editorial  note. 

Authority  of  municipality  to  cut  or  trim 
trees  on  private  property  to  facilitate  use 
of  street.  20  L.R.A.(N.S.)    814. 


♦  »» 


TRESPASS. 

Trespassing  animals,  see  Animals. 

As  justification  for  committing  assault,  see 

Assault  and  Battery,  6,  7. 
On  Indian   reservation,  jurisdiction  of  ac- 
tion for,  see  Courts,  71. 
Title  to  crops  sown  by  trespasser  without 

owner's  consent,  see  Crops. 
Extent  of  recovery  for,  see  Damages,  III. 

h,  2. 
Injunction  against,  see  Injunction,  I.  b. 
Conclusiveness   of   judgment   in   action   of, 

see  Judgment,  120. 
Person  taking  up  estray  as  trespasser,  see 

Liens,  2. 
Sufficiency  of  complaint  in  action  for,  see 

Pleading,  208. 
Trespasser  on  railroad  track,  see  Railroads, 

m. 

Editorial  notes. 

Possession    necessary    to   maintain    tres- 
pass for  chattel.  18  Am.  Dec.  646. 
Trespass  against  cotenant 

29  Am.  Dec.  483;  10  L.R.A.(N.S.)  212. 
Necessity  and  character  of  title  or  pos- 
session to  sustain  action  of  trespass. 

30  L.R.A.(N.S.)    243. 
Effect  of  continued  occupation  by  tres- 
passer for  less  than   limitation   period   as 
estopping   owner   to   maintain   trespass    q. 
c-   f..  _  23   L.R.A.(N.S.)    270. 

Right  of  widow,  prior  to  assignment  of 
doWer  to  maintain  trespass  q.  c.  f. 

13  L.R.A.(N.S.)    209. 
Technical  trespass  as  justified  by  private 
necessity.  20   L.R.A.(N.S.)    152. 

Liability  of  eotrespassers. 

73  Am.  Dec.  137. 
Subsequent  wrongful  act  by  one  lawfully 
entering  premises  as  making  him  trespas- 
ser ab  initio.  27  L.R.A.(N.S.)  442. 
Expulsion  of  trespasser. 

93  Am.  St  Rep.  254. 
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I.   KlOET  TO  JUBT. 

a.  In  General. 

b.  Waiver. 

II.  Selection  of  Jcbt. 

a.  Competency. 

b.  Peremptory  Challengea. 

III.  Conduct  and  Disposau 

a.  In  Qeneral. 

b.  Stipulations. 

c.  Separate  Trial. 

d.  Notice  of  Trial  and  of  Issue; 

Calendar. 

e.  Issues;  Disposal  of. 

f.  Special  Interrogatories. 

g.  Election  between  Counts. 
.  Reception  of  Evidence. 

1.  In  Qeneral. 

2.  Order  of  Proof;  Reopening 

Case. 

3.  Offer  of  Evidence. 

4.  Striking  Out;  WitMrawing 

from  Jury. 
L    Argument  and  Conduct  of  Coun- 
sel. 
1.  Objections  and  Exceptions. 
k.  Remarks  of  Judge. 

IV.  Questions  of  Law  and  of  Factt. 

a.  Province    of    Court    and    Jury 

Generally. 
h.  Credibility  of  Witnesses. 

c.  Cause  and  Effect. 

d.  Concerning  Persons  OeneraUy. 

1.  Intent. 

2.  Notice;  Knowledge. 

3.  Undue  Influence. 

4.  Malice;  Probable  Cause. 

5.  Authority. 

6.  Relation  of  Persons. 

'      7.  Fraud  or  Good  Faith. 
8.  Criminal  Intent;  Guilt. 

e.  Waiver. 

t.  Meaning  of  Words. 

g.  Contracts  Generally. 

h.    Construction  of  Written  Instru- 
ments. 
I.  Identity, 
j.  Obscenity. 
k.  Value;  Damages. 
I.  Tender. 
m.  Care  or  Negligence. 

1.  7ft  General. 

2.  Injuries  on  Highways. 

3.  Contributory  Negligence  of 

Employee. 

4.  Injuries  at  Railroad  Cross- 

ing. 
6.  Injury  to  Animals  on  Rail- 
road Track. 
6.  Negligence  of  Carrier. 
n.  Grounds  for  Discharge  of  Bm- 

ployee. 
o.  Impeachment  of  Witness. 
p.  Miscellaneous. 
v.  DiBECTiNO  Vkbdict;   Nonsuit;   Peb- 
EMPTORT  Instructions. 

a.  In  General. 

b.  Sufficiency  of  Motion. 

e.  When  Verdict  Should  be  Direct- 
ed or  Peremptory  Instructions 
Given. 
d.  When  Nonsuit  Proper. 


VI.  InSTBUCTIONB. 

a.  In  General;  Form  and  Timl 

b.  Requests    and    Answers  Qem- 

ally. 
e.  Oral  Instructions. 

d.  On  What  Matters  Necessary  m 

Proper. 

1.  In  Civil  Actions. 

2.  In  Criminal  Cases. 

e.  Upon  Evidence  and  Facts;  Ofi»- 

ion  or  Comment  of  Jtijt. 

1.  In  Civil  Cases. 

a.  In  General. 

b.  Assuming  Facts. 

2,  In  Criminal  Cases. 

a.  In  General, 
h.  Burden       of      Proof; 
Amount    of  Bvidena 
Necessary. 
i.  As  to  Credibility  of  Witnttus. 
g.  Correctness  of  Instructions. 

1.  In  Civil  Actions. 

a.  Generally. 

b.  Contracts. 

c.  Libel  and  Slander. 

d.  Application     of    P*f 

ments. 

e.  Negligence. 

f.  Damages. 

2.  Crimitial  Cases. 
^^        h.  Further  Instructions. 
vii.  Findings  by  Court. 

a.  In  General, 
h.  Propriety. 

c.  Necessity. 

d.  Sufficiency;    Construction, 

e.  Correction;  Modification. 
VIII.  Verdict. 

a.  Inconsistency    between   Qeseni 
and   Special. 

b.  Sufficiency  and  Oorrectneu  0<i- 
erMy. 

1.  In  Civil  Cases. 

2.  In  Criminal  Cases. 
c  Disregarding. 

d.  Remittitur. 
IX.  Editorial  Notes. 

Hearing  and  determination  of  issue  ntiei 

by  demurrer   as,  see  Action  ar  Suit, 

115a. 
Continuance,  see  Continuance. 
Proceedings  on  prosecution  for  contempt  »»■ 

see  Criminal  Law,  28. 
Preliminary  examination  of  accused  as,  «* 

Criminal  Law,  42. 
Procedure   peculiar   to   criminal  esses,  «• 

Criminal  Law,  II. 
When    criminal    prosecution    is   awaiting^ 

see  Criminal  Law,  11. 
Judicial  notice  by  court  or  jury,  see  En- 

dence,  I. 
In  justice's  court,  see  Justice  of  the  Pes* 

IV. 
New  trial,  see  New  Trial. 
As  to  witnesses  generally,  see  Witaessel 


I.  Right  to  Jubt. 
a.  In  General. 
Right  to  trial  by  jury  on  appeal,  see  App**' 


•ad  Error,  4M. 
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Reviewability  of  action  triable  by  jury,  see 

Appeal  and  Error,  556. 
I'irst  raising  question  as  to,  on  appeal,  see 

Appeal  and  Error,  756,  756. 
Prejudicial    error    as   to,    see    Appeal    and 

Error,  1080,  1097. 
In  bankruptcy  proceedings,  see  Bankruptcy, 

25. 
In    drainage   proceedings,    see    Drains   and 

Sewers,  5,  6. 

1.  Those  actions  in  which  the  parties  are 
«>ntitled  to  a  trial  by  jury  as  a  matter  of 
right,  are  those  which  were  triable  by  jury 
at  the  common-law.  Grigsby  v.  Larson, 
—  S.  D.  — ,  124  X.  W.  856. 

2.  All  classes  of  rights  and  wrongs  which 
fould  be  litigated  in  actions  at  law  are 
within  the  constitutional  prohibition 
against  violation  of  right  to  trial  by  jury. 
Kenny  v.  McKenzie,  —  S.  D.  — ,  —  L.R.A. 
(X.S.)   — ,  127  N.  W.  597. 

3.  N.  D.  Rev.  Codes  1905,  subdivision 
1,  §  7047,  providing  for  compulsory  ref- 
erences is  not  in  conflict  with  N.  D.  consti- 
tution, §  7  which  provides  that  "the  right 
to  trial  by  jury  shall  be  secured  to  all 
and  remain  inviolate."  The  right  of  trial 
by  jury  as  thus  guaranteed  refers  to  such 
right  as  it  existed  by  law  at  and  prior  to 
the  adoption  of  the  constitution.  Smith  v. 
Kunert,  17  N.  D.  120,  115  N.  W.  76. 

4.  S.  D.  Const,  art  6,  §  6,  declaring  that 
the  right  of  trial  of  jury  shall  remain  in- 
violate and  shall  extend  to  all  cases  at  law 
without  regard  to  the  amount  in  contro- 
versy, but  that  the  Legislature  may  provide 
for  a  jury  of  less  than  twelve  in  any  court 
not  of  record,  etc..  does  not  restrict  the 
power  of  a  Legislature  to  declare  that  all 
issues  arising  in  civil  actions  out  of  the 
assertion  of  rights  or  wrongs,  either  legal 
nr  equitable,  shall  be  tried  and  determined 
in  a  single. form  of  action.  Kenny  v..  Mc- 
Kenzie, —  S.  D.  — ,  —  L.R.A.(N.S.)  — , 
127  m.  W.  597.  Affirming  on  rehearing 
23  S.  D.  Ill,  —  L.R.A.(N.S.)  — ,  120  N. 
W.  781. 

5.  Plaintiff  brought  an  action  for  dam- 
ages for  the  conversion  of  grain  raised  on 
his  land  by  a  tenant  under  a  written  lease, 
'rhe  lease  provided  that  the  title  to  the 
^ain  should  be  in  the  landlord  until  a 
division  thereof,  and  that  he  could  hold 
the  same  until  he  had  been  paid  for  all 
advances  made  to  the  tenant  under  the  con- 
tract. Prior  to  a  division  of  the  grain,  the 
tenant  mortgaged  his  undivided  one-half 
thereof  to  secure  an  indebtedness  due  to  a 
third  person,  and  the  mortgagee  took  pos- 
session of  the  grain  and  sold  the  same 
under  the  chattel  mortgage,  through  an 
agent.  Plaintiff  brought  this  action  against 
the  agent  for  damages,  and  the  mortgagee 
was  permitted  to  intervene.  Held,  that 
the  intervener  was  not  entitled  to  trial  by 
the  court,  as  no  equitable  issues  were  pre- 
sented by  the  pleadings.  Aronson  v.  Oppe- 
gard,  16  K.  D.  595,  114  N.  W.  377. 

6.  N.  D.  Rev.  Codes  1899,  §  5420,  amend- 
ing' Dak.  Comp.  Laws  1887,  §  5032,  and 
providing  that  all  issues  of  fact  in  an  ac- 


tion for  the  recovery  of  money  only  shall 
be  tried  by  a  jury,  is  not  unconstitutional 
under  N.  D.  Const.  Art.  1,  §  7  providing 
that  the  right  to  a  trial  by  jury,  shall 
be  secured  to  all  and  remain  inviolate. 
Avery  Mfg.  Co.  y.  Crumb,  14  N.  D.  57, 
103  N.  W.  410. 
Cases  IsTolTinc  both  lecal  and  eqult- 

able  Issue*. 
See  also  Action  or  Suit,  162. 

7.  Where  the  complaint  prays  for  both 
legal  and  equitable  relief,  but  the  former 
alone  is  warranted  by  the  facts  pleaded,  it 
is  error  to  deny  defendant's  demand  for  a 
jury  trial.  Gorthy  v.  Jarvis,  16  N.  D.  509, 
108  N.  W.  39. 

8.  In  an  action  involving  both  legal  and 
equitable  issues,  wherein  tbe  determination 
of  the  equitable  counterclaim  does  not  con- 
clude all  issues  on  tbe  law  side  of  the  case, 
and  the  equitable  and  legal  issues  are  tried 
together,  the  case  is  one  "properly  triable 
with  a  jury,"  within  the  meaning  of  the 
proviso  added  to  X.  D.  Rev.  Codes  1899, 
section  5630,  by  N.  D.  Laws  1903,  chap. 
201,  p.  277,  which  withdraws  such  cases 
from  the  operation  of  §  5630.  Laffy  v. 
Gordon,    15    N.   D.    282,    107    N.    W.    969. 

9.  Under  S.  D.  Code  Civ.  Proc,  §  676, 
any  facts  constituting  a  defense  under  the 
rules  of  equity  or  at  law  may  be  pleaded 
in  a  civil  action,  and  only  those  issues 
which  arise  upon  controverted  facts  which 
are  the  foundation  of  a  legal  right  or  title 
require  a  jury  trial  when  not  waived.  Ken- 
ny V.  McKenzie,  —  S.  D.  — ,  —  L.R.A.(N. 
S.)  — ,  127  N.  W.  697. 

10.  Where  a  legal  right  is  asserted  in  a 
civil  action,  which  is  founded  upon  allega- 
tions of  fact  which  would  have  sustained 
an  action  of  ejectment  at  common  law,  and 
the  answer  does  not  deny  or  admit  such 
alleged  facts,  but  pleads  in  defense  facts 
which  constitute  an  equitable  defense,  the 
issues  raised  by  a  denial  of  such  equitable 
defense  does  not  constitute  a  "case  at  law"  , 
or  give  the  right  to  a  jury  trial.  Kenny 
V.  McKenzie,  —  S.  D.  — ,  —  L.R.A.(N.S.) 
— ,  127  N.  W.  597. 

11.  There  is  no  right  to  a  jury  trial 
where  a  legal  right  is  asserted  in  a  civil 
action  upon  allegations  of  fact  which  would 
have  sustained  an  action  of  ejectment  at 
common  law,  and  the  answer  does  not  deny 
or  admit  such  facts  and  pleads  in  defense 
facts  which  constitutes  an  equitable  defense. 
Kenny  v.  McKenzie,  —  S.  D.  — ,  —  L.R.A. 
(X.S.)  — ,  127  X.  W.  597.  Affirrains  on 
rehearing,  23  S.  D.  Ill,  —  L.R.A. (X.S.) 
— ,  120  N.  W.  781. 

Petition  for  letters  of  administration. 

12.  A  petition  for  letters  of  administra- 
tion not  being  a  case  at  law,  as  under- 
stood and  construed  by  the  courts,  a  party 
petitioning  therefor  is  not  entitled  to  a 
jury  trial,  under  S.  D.  Const,  art.  6,  S  6, 
ordaining  that  the  right  of  trial  by  jury 
shall  remain  inviolate  and  shall  extend  to 
all  cases  at  law  without  regard  to  the 
amount  in  controversy.  Re  McClellan,  20 
S.  D.  498,  107  N.  W.  681. 
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Olaim  and  dellTery. 

13.  Parties  to  action  of  daim  and  de- 
livery are  entitled  to  jury  trial.     Lumlev 
V.  Miller,  23  S.  D.  16,  119  N.  W.  1014. 
Foredosiue  of  chattel  morts«se> 

i4.  l>ak.  coiup.  'Juaws  laai,  §  ono'i,  pro- 
viding tuat  ail  iMues  of  tact  lor  tae  re- 
covery ot  money  only  must  be  trieU  by  a 
juiy,  did  not  entitle  the  plaintiff  to  a  jury 
trial  an  a  matter  of  riglit  in  an  action  to 
torecloae  a  cuattel  mortgage.  Avery  Mfg. 
Co.  V.  Crumb,  14  A.  i).  oi,  103  >4.  VV.  410. 

15.  Plaiutitf  brouglit  an  action  to  fore- 
clotie  a  uuutiel  mui..gage,  anu  made  otiier 
mortgagees  and  lieniioiderB,  boldiiig  mort- 
gugcB  uuu  liena  ou  part  oi  vlie  property  de- 
bciibed  111  plamtill  8  mortgage,  paitied  de- 
fendant, and  asked  to  liave  defendant's 
Ileus  declaied  interior  and  subsequent  to 
plaintiff's  mortgage.  i>efendant  IS.  an- 
swered, and  deiuauued  that  his  liens  be  de- 
clared superior  to  that  of  plaintiff,  and 
asked  juugment  against  plaintiff  for  the 
value  ot  tne  property  covered  by  his  liens 
wnich  plaintiff  Had  taken  possession  of 
for  the  purpose  of  foreclosure.  Uetendaut 
also  prayed  for  general  equitable  reliet. 
PlaiuiiU'  replied  by  a  general  denial.  Held, 
that  the  action  is  an  equitable  action,  and 
that  plaintiff  was  not  entitled  to  a  jury 
trial  as  a  matter  of  right.  Avery  Mfg.  Co. 
V.  Crumb,  14  K.  D.  57,  103  N.  W.  410. 
AdTerse  claims  to  real  estate. 

Iti.  An  action  to  determine  adverse 
claims,  and  to  quiet  title  in  the  plaintiff, 
is  properly  tried  on  the  equity  side  of  the 
court,  and  not  triable  by  jury  as  a  matter 
of  right.  Urigsby  v,  lATSon,  —  S.  D.  — , 
124  i\.  W.  850. 

17.  An  action  to  quiet  title  and  to  can- 
'  eel  a  tax  deed  on  account  of  alleged  ir- 
regularities, where  possession  is  not  de- 
manded by  either  party,  neither  party  is 
entitled  to  a  trial  by  jury  as  a  matter  of 
right.  Peters  v.  Lohr,  —  S.  D.  — ,  124 
N.  W.  863. 

18.  Where  both  parties  to  an  action  to 
determine  adverse  claims  to  real  estate 
claim  title  by  virtue  of  legal  titles  and  no 
equitable  title  is  involved  in  the  case,  either 
party  to  the  action  was  entitled  to  a  jury 
trial.  Burleigh  v.  Hecht,  22  S.  D.  301, 
117  N.  W.  367. 

19.  Where  a  vendee,  knowing  that  a  ven- 
dor in  an  executory  contract  has  no  title 
to  the  land,  sues  for  specific  performance 
and  for  damages  for  the  breach  of  contract 
for  failure  to  convey,  defendant  is  entitled 
to  a  jury  trial  as  a  matter  of  right  as  to 
the  issue  presented  by  the  legal  cause  of 
action  set  out.  Leisch  v.  Baer,  —  S.  D. 
— ,  123  N.  W.  719. 

20.  In  a  proceeding  to  determine  ad- 
verse claims  to  real  estate  instituted  by 
one  claiming  under  tax  sale  certificates  and 
tax  deeds,  the  issues  are  purely  equitable, 
and  the  case  is  properly  tried  to  the  court 
without  a  jury,  under  N.  D.  Rev.  Codes 
1899,  §  6630.  Blakemore  v.  Cooper,  16  N 
D.  5,  4  L.R.A.{N.S.)  1074,  126  Am.  St.  I 
Rep.  674,  106  N.  W.  6tt0. 


Cancelatloa  ot  inatnuaeat. 

See  also  supra,  17. 

21.  A  defendant,  in  an  action  to  cancel 
a  deed  for  false  representations,  has  do 
legal  right  to  demand  a  jury  trial,  as  tlie 
action  invokes  the  equity  powers  of  tbp 
court.  Thomas  v.  Ryan,  —  a  D.  — .  123 
N.  W.  68. 

Forfeited  reooKnlaaaoe. 

22.  bureties  on  a  forfeited  recognizxncc 
for  4>i,uuu  are  entitled  to  a  trial  by  jury 
on  a  scire  facias  in  the  Federal  aisirit't 
court  11  any  issue  of  lact  is  tendered  ti\ 
them,  unless  such  right  is  waived  undeV 
U.  8.  Const.  7th  Amend,  guaranteeing  tiie 
rignt  of  trial  by  jury  in  controversies  t\ 
ceeuing  in  value  the  sum  of  $20,  and  I. 
8.  Rev.  Stat.  §  666,  U.  S.  C'omp.  Stat,  lyui, 
p.  461,  providing  that  a  trial  of  issues  oi 
tact  in  the  district  court  in  all  causeer  ex- 
cept cases  in  equity  and  cases  of  admiralty 
and  maritime  jurisdiction,  and  except  aa> 
otherwise  provided  in  bankruptcy  pioceed- 
ings,  shall  be  by  jury.  Uollisier  v.  United 
States,  76  C.  C.  A.  337,  145  fed.  773. 
Jury  of  what  wtxoktj. 

See  also  Action  or  ISuit,  103. 

23.  At  common  law  the  right  of  trial  by 
jury  of  the  county  of  the  offense  was  a  gvii- 
eral  one,  not  unconditional,  but  always  sub- 
ject to  the  exception  that  the  indictment 
might  be  removed  and  the  trial  take  pbue 
in  another  county,  either  upon  the  applica- 
tion of  the  prosecution  or  the  defendant, 
when  necessary  to  secure  a  fair  and  impar- 
tial trial.  Barry  v.  Tniax,  13  N.  D.  131, 
65  L.R.A.  762,  112  Am.  St.  Rep.  662,  99 
N.  W.  769. 

24.  A  North  Dakota  statute  which  pro- 
vides for  a  change  of  place  of  trial  to  an- 
other county,  upon  the  application  of  tbe 
state's  attorney,  when  a  fair  and  impartial 
trial  cannot  be  had  in  the  original  count}'. 
merely  perpetuates  the  right  as  it  was 
known  when  the  Constitution  was  adopted. 
and  also  as  it  existed  at  common  law,  and 
does  not  violate  the  right  of  trial  by  ]m\. 
as  secured  by  N.  D.  Const.  §  7.  Barrv  v. 
Truax,  13  N.  D.  131,  66  L.R.A.  762,  "112 
Am.  St  Rep.  662,  99  N.  W.  769,  3  A  4  E. 
Ann.  Cas.  191. 

b.  Waiver. 

Judgment  on  appeal  in  case  where  jniy 
was  waived,  see  Appeal  and  Error, 
1141. 

25.  Mere  silence  or  failure  to  object  or 
except  to  an  order  of  reference  will  not 
constitute  a  waiver  of  a  party's  constitu- 
tional right  to  a  trial  by  jury.  Smith  v. 
Kunert,  17  N.  D.  120,  116  N.  W.  76. 

26.  A  stipulation  by  the  parties,  in  an 
action  for  claim  and  delivery,  made  at 
close  of  all  the  evidence  and  after  motion 
by  both  for  a  directed  verdict,  that  the 
court  shall  submit  only  question  of  valne 
to  the  jury,  the  other  questions  to  be  de- 
termined as  questions  of  law,  but  that  ao 
question  would  be  raised  at  any  stage  of 
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the  proceeding  that  a  genera)  verdict  was 
not  submitted  to  the  jury  upon  all  the 
issues,  does  not  amount  to  a  waiver  of  a 
jury  trial  under  8.  D.  Rev.  Code  Civ.  Proc. 
§  276.  Lumley  v.  Miller,  23  S.  D.  16,  119 
N.  W.  1014. 

27.  Under  S.  D.  Rev.  Code  Civ.  Proc. 
§  275  which  provides  that  in  an  action  for 
the  recovery  of  speciflc  real  or  personal 
property  trial  by  jury  may  be  waived  only 
with  the  assent  of  the  court  to  the  written 
consent  of  the  parties,  or  an  oral  stipula- 
tion made  and  recorded  in  open  court,  and 
under  S.  D.  Const.  Art.  6,  §  6,  guaranty- 
ing the  right  of  trial  by  jury  in  all  cases 
at  law,  the  jury,  in  an  action  for  the  pos- 
session of  personal  property,  cannot  be 
arbitrarily  discharged  over  the  objection  of 
one  of  the  litigants  after  both  have  rested, 
and  the  conflicting  facts  determined  by  the 
court,  although  the  defeated  party  moved 
for  the  direction  of  a  verdict  after  the  clnse 
of  plaintiff's  case,  where  material  evidence 
was  introduced  after  the  denial  thereof. 
Albien  v.  Smith,  19  S.  D.  421,  103  N.  W. 
655. 

28.  Regardless  of  the  nature  of  the  is- 
sues, the  district  court  possesses  the 
requisite  jurisdiction  to  try  and  decide  the 
same  without  a  jury,  where  the  parties  im- 
pliedly consent  thereto.  DeLanev  v.  We"t- 
ern  Stock  Co.,  —  N.  D.  — ,  125  N.  W.  499. 


n.  SeLEOTION    of    JtJBT. 

Record  on  appeal  from  alleged  error  in  ex- 
cusing jury,  see  Appeal  and  Error, 
103. 

As  to  grand  jury,  see  Grand  Jury. 

New  trial  for  matters  pertaining  to,  see 
New  Trial,  III. 


a.  Competency, 

Review  of  discretion  aa  to,  see  Appeal  and 

Error,  641-643. 
Review  on  appeal  of  decision  on  new  trial 

as  to,  see  Appeal  and  Error,  675. 
New  trial  for  disqualification  of  juror,  see 

New  Trial,  34,  35. 

29.  In  an  action  against  a  corporation 
to   recover   certain   stock   promised   to   the 

?laintiff  in  return  for  services  to  be  pre- 
ormed  by  him,  jurors  who  were  stockhold- 
ers by  gift  in  the  defendant  corporation  had 
not  such  interest  in  the  event  of  the  action 
as  to  disqualify  them  from  sitting  in  the 
case,  though  it  later  developed  that  certain 
voluntary  issues  were  assailed  as  void. 
Ro^rs  ▼.  Gladiator  Gold  Min.  &  Mill.  Co. 
21  S.  D.  412,  113  N.  W.  86. 

30.  There  was  not  a  mistrial  because  of 
the  non-residence  of  a  juror  at  the  time 
of  trial,  where  it  appeared  that  the  juror 
was  a  single  man,  regularly  drawn  as  a 
juror;  that  prior  to  the  term  of  court  at 
which  the  case  was  tried  he  had  been  a 


resident  of  the  county  for  some  8  years, 
but  that  some  2  months  before  the  begin- 
ning of  the  term  of  court  he  had  gone  to 
an  adjoining  county  for  medical  treatment, 
and  after  learning  that  he  had  been  drawn 
as  a  juror  had  returned;  that  his  home  dur- 
ing his  8  year  residence  bad  been  with  his 
brother  in  such  county,  while  his  parents 
lived  in  the  county  to  which  he  had  gone 
for  medical  treatment.  Snee  v.  Clear  Lake 
Teleph.  Co.  —  S.  D.  — ,  123  N.  W.  729. 
Bias;  opinion. 
Prejudicial    error    as    to,    see   Appeal   and 

Error,  1086. 
As  ground  for  new  trial,  see  New  Trial,  21. 
Review  of  discretion  as  to,  see  Appeal  and 

Error,  643. 

31.  A  juror  who  states  on  his  voir  dire 
that  he  has  formed  and  entertains  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  ac- 
cused, which  it  will  require  some  evidence 
to  remove,  is  not  disqualified  from  serving, 
where  it  appears  that  such  opinion  is  based 
wholly  upon  newspaper  accounts  of  the 
transaction,  and  common  street  gossip,  pro- 
vided it  satisfactorily  appears  to  the  court 
that  the  juror  can,  and  will,  if  accepted, 
notwithstanding  such  opinion  fairly  and 
impartially  try  the  case  on  the  testimony 
adduced  and  the  law  as  given  by  the  court. 
State  v.  Fujita,  —  N.  D.  — ,  129  N.  W. 
360. 

32.  Under  S.  D.  Rev.  Code,  Crim.  Proc. 
§  339,  providing  that  a  juror  in  a  criminal 
trial  may  be  challenged  on  the  ground  of 
implied  bias  where  he  stands  in  the  rela- 
tion of  attorney  and  client  to  the  person 
alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was 
instituted,  or  to  the  defendant,  it  is  no 
ground  of  challenge  for  implied  bias,  that 
the  relationship  of  attorney  and  client  ex- 
isted between  the  juror  and  the .  state's 
attorney.  State  v.  Glover,  21  S.  D.  465, 
113  N.  W.  625. 

33.  A  juror,  who  states  on  his  voir  dire 
that  he  has  formed  and  entertains  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  ac- 
cused which  it  will  require  some  evidence 
to  remove,  is  not  disqualified  from  serving 
where  it  appears  that  such  opinion  is  based 
wholly  upon  newspaper  accounts  of  the 
transaction  and  common  street  gossip,  pro- 
vided it  satisfactorily  appears  to  the  court 
that  the  juror  can,  and  will  if  accepted, 
notwithstanding  such  opinion,  fairly  and 
impartially  try  the  case  on  the  testimony 
adduced  and  the  law  as  given  by  the  court. 
State  V.  Werner,  16  N.  D.  83,  112  N.  W.  60. 

b.  Peremptory  Challenges. 

34.  On  a  trial  for  the  crime  of  keeping 
and  maintaining  a  common  nuisance  con- 
trary to  N.  D.  Rev.  Codes  1905.  §  9373,  as 
of  a  second  offense,  the  defendant  is  en- 
titled to  10  peremptory  challenges  to  jurors, 
a  penitentiary  sentence  being  possible. 
State  v.  Bloomdale,  —  N.  D.  — ,  128  N. 
W.  682. 
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III.   COKDCCT     AND     DISPOSAL, 

a.  In    General. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  VII.  f,  3,  g. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  7. 

Presumption  on  appeal  that  jury  obeyed 
direction  not  to  converse  among  them- 
selves, see  Appeal  and  Error,  541. 

What  constitutes  commencement  of,  see 
Courts,  56,  56a. 

Matters  peculiar  to  criminal  cases,  see 
Criminal  Law,  II. 

35.  In  an  action  to  recover  damages  upon 
an  alleged  warranty  of  the  value  of  bank 
stock  tried  to  the  court  without  a  jury, 
the  complaint  alleged  that  defendants  guar- 
anteed its  actual  cash  value.  The  court  in 
its  findings  for  plaintiff  followed  the  lan- 
guage of  the  complaint,  but  added,  in  ac- 
cordance with  proof  adduced  and  with  evi- 
dence not  objected  to,  that  on  its  own  mo- 
tion it  found  the  guaranty  to  have  been  on 
a  particular  method  of  computing  value. 
On  objection  by  defendant  that  the  findings 
were  not  in  accordance  with  the  theory  of 
the  complaint  the  court  offered  to  allow 
counsel  for  defendant  to  show  that  the 
court's  computation  was  erroneous.  Coun- 
sel declined  the  offer  and  the  court  then 
refused  further  litigation  of  the  contract, 
on  the  ground  that  it  had  been  fully  liti- 
gated and  adjusted.  Held,  the  trial  court 
was  not  giulty  of  irregularity  in  the  pro- 
ceedings. Robertson  v.  Moses,  15  N.  D. 
351,  108  N.  W.  788. 

b.  Stipulations. 

Appealability   of   order   setting   aside,    see 

Appeal  and  Error,  21,  22. 
Assignment  of  error  as  to,  see  Appeal  and 

Error,  237. 
Mode  of  raising  objection  to  indeflniteness 

of,  see  Appeal  and  Error,  390. 
Right  of  appellate  court  to  consider  oral 

stipulations,  see  Appeal  and  Error,  558. 
Ilcviewabilitv   of    order    setting    aside    un- 
authorized stipulation,  see  Appeal  and 

Error,  591. 
Review  of  discretion  as  to  relieving  from, 

see  Appeal  and  Error,  640. 
Raising   on    appeal    by    stipulation    of    at- 
torney's  authority   to   bring  suit,   see 

Appeal  and  Error,  720. 
Waiver   of   objections   to   evidence   by,   see 

Appeal  and  Error,  802. 
Propriety  of  stipulation  for  affirmance,  see 

Appeal  and  Error,  1127. 
Effect  of,  on  judgment  of  appellate  court, 

see  Appeal  and  Error,  1132-1134. 
Stipulations  as  part  of  record  on  appeal, 

see  Appeal  and  Error,  IV.  j. 
Right  to  recofjnize  stipulation  by.  president 

of  corporation,  see  Corporations,  10. 
Giving  jurisdiction  to  court  by,  see  Courts, 

3,  4. 
Stipulation   for   judgment  as  a  fraud,  see 

Judgment.  56. 
Stipulation    for    continuing   case    appealed 

from,  see  Justice  of  the  Peace,  57. 


Acceptance  of  verdict  in  absence  of  court 
as  ground  for  new  trial,  see  New  Trial, 
11,  12. 

Judgment  on,  see  Pleading,  33. 

Waiver  of  irregularity  in  referee's  report 
by,  see  Reference,  11. 

See  also  infra,  455,  456. 

36.  An  alleged  stipulation  for  the  con- 
tinuance of  a  case,  signed  by  one  partj 
and  not  by  the  other,  is  void  and  ineffectual 
.Meadows  v.  Osterkamp,  23  S.  D.  462,  122 
N.  W.  419. 

37.  The  making  of  stipulations  is  fav- 
ored by  the  courts  and  parties  should  oot 
be  relieved  from  the  effect  of  having  stipu- 
lated facts  except  for  good  cause  aud  upoi 
seasonable  application.  Northern  P.  R.  Co. 
V.  Barlow,  —  N.  D.  — ,  126  N.  W.  233. 

38.  A  stipulation  entered  into  in  good 
faith  by  both  parties  and  upon  the  solicita- 
tion of  the  party  who  seeks  to  vacate  it  and 
which  is  not  shown  to  be  untrue  sh(Hild 
not  be  vacated  upon  an  application  made 
six  years  later  and  an  order  of  vacatioii 
made  upon  such  an  application  is  an  abuM 
of  discretion.  Northern  P.  R.  Co.  v.  Barlow, 
—  N.  D.  — ,  126  N.  W.  233. 

39.  A  stipulation  of  facts  under  which  aa 
action  is  submitted  for  decision  which  re- 
cites that  judgment  was  duly  entered  in  a 
certain  action,  and  that  a  certain  sale  was 
made  on  notice  duly  given,  will  warrant  a 
finding  that  all  jurisdictional  acts  necessary 
to  sustain  the  judgment  were  performed, 
and  that  all  acts  constituting  notice  of  sale 
were  done  and  performed  as  required  by 
law.  Purcell  v.  Farm  Land  Co.  13  X.  D. 
327,  100  N.  W.  700. 

40.  The  parties  to  an  action  stipulated 
in  writing  the  facts  on  which  the  ease 
should  be  tried,  agreeing  therein  that  the 
facts  therein  stated  were  all  the  facts  in 
the  action,  and  such  stipulation  should  br 
the  evidence  of  the  same  and  considered 
proven.  After  trial,  arguments  and  sub- 
mission of  the  case,  plaintiff  moved  for 
leave  to  take  testimony  upon  questions  not 
covered  by  the  stipulation,  which  was 
granted,  and  plaintiff  only  given  leave  to 
submit  additional  testimony.  There  was 
no  fraud  or  deceit  on  the  part  of  the  de- 
fendant relative  to  the  stipulation.  Held, 
to  permit  the  plaintiff  alone  to  take  and 
submit  additional  evidence  as  to  facts,  net 
included  in  the  stipulation,  without  givins 
the  right  to  rebut  to  the  defendant  or  to 
submit  evidence  on  the  facts  covered  by  the 
order,  was  error.  Adams  v.  Hartiell,  IS 
N.  D.  221,  119  N.  W.  635. 

c.  Separate  Trial. 

41.  Where  on  appeals  from  the  connty 
court  denying  petitions  for  administrstinn 
it  is  agreed  among  the  petitioners  th»t  the 
appeals  sliall  be  heard  together,  one  psrty 
cannot  after  findings  of  fact  have  been  fi'e<l 
by  the  court  on  a  trial  move  for  a  sepa- 
rate trial,  the  grounds  of  contest  beinff  ''•' 
claims  of  relationshin  of  petitioners  to  the 
decedent.  Re  McClellan,  20  S.  D.  4fl8.  107 
N.  W.  681. 
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d.  Jfotice  of  Trial  and  of  Issue;  Calmdar. 

Waiver  of  objections  by  admitting  aervioe 
of  notice  of  trial,  see  Appeal  and  Er- 
ror, 823. 

Notice  of  trial  in  justice's  court,  see  Jus- 
tice of  the  Peace,  21. 

42.  A  court  will  not  lose  jurisdiction  of 
a  cause  entered  upon  the  calendar  on  the 
ground  that  the  notice  of  trial  was  served 
before  issue  joined,  where  it  appears  that 
the  notice  was  served  after  the  service  of 
an  answer  which  was  ineffectual  at  the 
time  of  service  but  was  subsequently  made 
effectual  as  of  the  day  served  by  order  of 
the  court  without  exception  being  taken 
thereto  or  prejudice  shown.  Moody  v.  Lam- 
bert, 18  S.  D.  572,  100  N.  W.  717. 

43.  The  discretion  of  a  judge  of  the  dis- 
trict court  pertaining  to  the  setting  of 
causes  for  trial,  the  order  of  their  arrange- 
ment on  the  calendar,  and  the  adjournment 
of  the  terms  of  this  cout,  is  almost  un- 
limited, and  ofttimes  the  rights  of  a  liti- 
gant must  give  way  to  the  superior  rights 
of  the  public  and  the  necessity  of  the 
occasion  as  governed  by  the  duties  of  the 
judge  and  the  terms  and  business  of  the 
several  counties  of  his  district.  Stockwell 
V.  Crawford,  —  N.  D.  — ,  130  N.  W.  225. 
StTiking  case  from  calendar. 

44.  Defects  as  to  the  form  of  a  note  of 
issue  furnish  no  ground  for  striking  from 
the  calendar  a  cause  that  has  been  cor- 
rectly entered  thereon.  Moody  v.  Lambert, 
18  S.  D.  572,  100  N.  W.  717. 

45.  Where  a  case  had  been  noticed  for 
trial  and  the  note  of  issue  filed,  before 
plaintiff  served  notice  of  motion  for  leave 
to  file  an  amended  complaint  which  was 
granted  and  defendant  answered,  and  the 
cause  was  called  for  trial,  a  motion  that  it 
be  stricken  from  the  calendar  and  go  over 
the  term  for  the  reason  that  the  issues  had 
been  changed  since  notice  for  trial,  but  with 
no  statement  or  claim  that  the  defendant 
was  taken  by  surprise  or  would  be  unable 
to  try  the  cabse  on  account  of  the  amend- 
ment,— was  properly  denied.  Kennedy  v. 
Agricultural  Ins.  Co.  21  S.  D.  145,  110  N. 
W.  116. 

Second  notice  of  trial  or  of  iune. 

46.  In  cases  where  an  amendment  is  al- 
lowed after  the  cause  is  properly  on  the 
trial  calendar,  and  has  been  set  for  trial 
on  a  day  certain,  no  new  notice  of  trial  or 
note  of  issue  need  be  served  or  filed.  Kerr 
V.  Grand  Forks,  15  N.  D.  294,  107  N.  W. 
197. 

47.  A  new  notice  of  trial  of  a  civil  case 
returned  from  the  supreme  court  is  un- 
necessary if  a  notice  of  trial  was  given  be- 
fore the  appeal  was  taken,  under  Dak. 
Comp.  Laws,  1887,  §  5034,  which  provides 
that  "there  need  be  but  one  notice  of  trial 

from  either  party,  and  the  action 
must  then  remain  on  the  calendar  until 
disposed  of."  Re  Olson,  17  S.  D.  1,  94 
K.  W.  421. 


e.  Issues;  Disposal  of. 

On  trial  de  novo  on  appeal,  see  Appeal  and 

Error,   469. 
Prejudicial  error  in,  see  Appeal  and  Error, 

1097. 
See  also  supra,  4,  19. 

48.  It  is  wholly  within  the  discretion  of 
the  court  as  to  what,  if  any,  issues  in  an 
equity  action,  should  be  submitted  to  a 
jury.  First  Nat.  Bank  v.  McCarthy,  18 
S.  D.  218,  100  N.  W.  14. 

49.  The  submission  of  issues  of  fact  to 
the  jury  in  equity  cases  is  a  matter  wholly 
in  the  discretion  of  the  trial  court,  and  it 
may  at  any  stage  of  the  trial  withdraw  the 
case  from  the  jury  and  itself  determine  the 
issues.  Thomas  v.  Ryan,  —  S.  D.  — ,  123 
N.  W.  68. 

50.  Where,  in  an  action  at  law,  the  an- 
swer interposes  an  equitable  counterclaim, 
the  issues  arising  on  the  latter  should  be 
heard  and  determined  by  the  court  before 
a  trial  of  the  legal  issues,  as  if  the  coun- 
terclaim were  a  separate  suit  in  equity. 
Cotton  V.  Butterfield,  14  N.  D.  465,  105  N. 
W.    236. 

51.  In  an  action  for  the  foreclosure  of 
a  mechanic's  lien,  where  answers  have  been 
filed  denying  the  allegations  of  the  com- 
plaint, the  defendants  were  entitled  to  a 
trial  of  the  issues  presented  by  the  plead- 
ings, and  they  could  not  be  deprived  of 
that  right,  even  by  a  failure  to  appear  at 
the  trial  when  the  case  was  regularly  called 
for  trial,  and  the  court  could  only  give 
judgment  upon  proof  of  the  facts  alleged 
in  the  complaint  and  denied  by  the  answers. 
Schlachter  v.  St.  Bernard's  Roman  Catho- 
lic Church,  20  S.  D.  186,  105  N.  W.  279. 

f.  Special  Interrogatories. 

Correctness  of  instructions  as  to,   see  in- 
fra, 391. 
In  contempt  proceeding,  see  Contempt,  14. 
See  also  infra,  291. 

62.  Under  S.  D.  Rev.  Code  Civ.  Proc., 
§  271,  providing  when  the  jury  may  in  its 
own  decision  render  a  general  or  special 
verdict,  and  when  the  court  may  direct  the 
jury  to  find  a  special  verdict,  in  an  action 
for  commissions  for  procuring  a  purchaser 
for  land  it  was  proper  to  submit  to  the 
jury  to  find  specially  when  the  contract 
authorizing  the  brokers  to  sell  the  land  ex- 

Sired.     Ewing  v.  Liuin,  22  S.  D.  95,  115 
'.  W.   527. 

g.  Election  iettoeen  Counts. 

Right  to  claim  that  election  was  improperly 
compelled,  see  Appeal  and  Error,  926. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  1081. 

53.  A  plaintiff,  in  an  action  of  claim  and 
delivery,  who  claims  possession  of  the  prop- 
erty both  under  a  farm  lease  and  a  chat- 
tel mortgage,  can  set  up  both  causes  of 
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action  in  his  complaint  and  introduce  evi- 
dence to  prove  them,  and  will  not  be  re- 
quired to  make  his  election,  as  such  causes 
of  action  are  not  inconsistent.  Lyon  v, 
Phillips,  20  S.  D.  607,  108  N.  W.  554. 

64.  Where  in  an  action  to  recover  com- 
pensation for  drilling  a  well,  the  plaintiff 
alleged  the  faithful  performance  of  the 
written  contract  which  had  been  slightly 
modified  by  parol,  also  a  count  in  assump- 
sit on  a  quantum  meruit  for  the  same 
labor  and  material  furnished  in  construct- 
ing the  well,  it  nowhere  being  claimed  that 
the  well  was  not  completed  according  to 
the  strict  terms  of  the  written  contract  as 
modified,  it  was  error  for  the  trial  court 
to  require  the  plaintiff  to  elect  which  remedy 
he  would  rely  on,  and  upon  which  count  he 
would  proceed.  Norbeck  &  N.  Co.  v.  Pease, 
21  S.  D.  368,  112  N.  W.  1136. 

66.  It  was  not  error  for  the  court  to 
refuse  to  require  the  plaintiff  to  elect  up- 
on which  act  of  conversion  he  would  rely, 
where  there  were  four  defendants  to  the 
action  for  conversion,  and  the  court  b^  its 
charge  practically  non-suited  the  plaintiff 
as  to  all  the  defendants  except  one,  and 
no  exception  was  taken  to  the  charge, 
and  no  prejudice  was  shown  to  have  re- 
sulted from  the  refusal  to  require  an  elec- 
tion; since  S.  D.  Rev.  Code,  Civ.  Proc. 
%  310,  provides  that  "judgment  may  be  giv- 
en ..  .  for  or  against  one  or  more  of 
several  defendants,  and  the  court  may  de- 
termine the  ultimate  rights  of  the  parties 
on  each  side  as  between  themselves."  Hahn 
V.  Sleepy  Eye  Mill.  Co.  21  S.  D.  324^  112 
N.  W.  843. 
Crimimal  Miaes. 

Waiver  of  objection  by  failing  to  move  for, 
see  Appeal  and  Error,  795. 

56.  Up  to  the  time  when  the  state  rests 
its  case  in  the  first  instance,  it  is  discre- 
tionary with  the  trial  court  at  what  stage 
of  the  trial  will  compel  an  election  as  to 
which  offense  the  prosecution  will  rely  for 
conviction  where  the  testimony  covers  two 
offenses  under  the  indictment.  State  v. 
Poull,  14  N.  D  557,  105  N.  W.  717  . 

57.  Where  an  information  charged  the 
defendant  with  the  sale  of  intoxicating 
liquor  without  a  license  on  a  certain  named 
date  and  continuously  thereafter  until  a 
certain  designated  date,  the  court  did  not 
err  in  refusing  to  require  the  state  to  elect 
upon  what  date  of  engaging  in  business  the 
state  relied  upon.  State  v.  Ely,  22  S.  D. 
487,  118  N.  W.  687,  18  A.  &  E.  Ann.  Cas. 
92. 

58.  Adjoining  and  connected  structures 
used  together  for  a  common  purpose  con- 
stitute one  "place"  within  the  meaning  of 
N.  D.  Rev.  Codes  1905  §  9373  prohibiting 
the  keeping  of  a  place  for  unlawful  liquor 
traffic  and  the  prosecution  cannot  be  re- 
quired to  elect  which  building  they  will  rely 
upon  where  illegal  sales  of  liquor  were 
shown  in  both.  State  v.  Ildvedsen,  —  N. 
D.  — ,  126  N.  W.  489. 

59.  Where  the  state's  attorney  in  open- 
ing the  case  to  the  jury  on  the  trial  of 


the  defendant  for  the  crime  of  statutory 
rape,  stated  that  he  expected  to  prove  that 
besides  the  specific  crime  charged,  the  de- 
fendant had  had  other  acta  of  intercourse 
with  the  complaining  witness,  and  on  the 
trial  she  was  permitted  to  testify  as  tu 
such  acts,  it  was  not  error  for  the  trial 
court  to  refuse  to  require  the  state's  attor- 
ney to  elect  as  to  which  act  of  intercourse 
he  would  rely  for  conviction,  where  it  ap- 
pears by  the  record  that  he  stated  that  he 
would  rely  on  the  specific  crime  charged 
in  the  information.  State  v.  Rash,  —  S. 
D.  — ,   130  N.   W.   91. 

60.  Since  in  the  crime  of  statutory  rape, 
time  is  not  a  material  ingredient  of  the 
offense,  and  proof  that  the  crime  was  com- 
mitted within  three  years  previous  to  the 
filing  of  the  information  is  suflicient,  it 
was  not  error  for  the  trial  court  to  refuse 
the  request  of  the  defendant's  attorney  to 
require  the  state's  attorney  to  elect  upon 
what  date  he  would  rely  in  determining 
the  time  of  the  alleged  offence,  where  the 
information  alleged  that  it  was  commit- 
ted on  Sept.  16,  and'  the  complaining  wit- 
ness testified  that  she  had  had  sexual  in- 
tercourse with  the  defendant  on  Nov.  8. 
which  was  the  only  act  of  sexual  inter- 
course proved,  as  S.  D.  Code,  Crim.  Froe. 
§  225,  provides  that  the  precise  time  at 
which  an  offense  was  committed  need  not 
be  stated  in  the  information  or  indictment, 
except  where  the  time  is  a  material  in- 
gredient of  the  offense.  State  v.  Sysinger, 
—  8.  D.  — ,  126  N.  W.  879. 

h.  Reception   of  Evidenee. 

1.  In  Qeneral. 

Assignment   of  error   as   to   admission  of 

evidence,  see  Appeal  and  Error,  298- 

242. 
First  raising  question  as  to,  on  appeal,  see 

Appeal  and  Error,  763. 
Form  of  questions  put  to  expert  witness, 

see  Evidence,  447,  448,  457. 
Examination  of  witnesses,   see  Witnesses, 

IV. 
See  also  supra,  40. 

61.  The  court  committed  no  error  in 
overruling  an  objection  to  the  admission  of 
testimony  on  ground  that  it  was  not  re- 
sponsive, where  all  the  facts  testified  to 
were  material  and  would  have  been  admis- 
sible if  in  response,  to  proper  questions, 
there  being  no  motion  to  strike  out  the 
testimony.  Gaffnev  v.  Mentele,  23  S.  IX 
38,   119  N.  W.   1030. 

Preliminary  evidence  ••  to  adiniMiUI' 
ity  of  oonf  essioa.    - 

62.  The  excusing  of  a  jury  in  a  crimis*' 
prosecution  while  receiving  testimony  to 
show  the  competency  of  a  confession  is  th« 
proper  practice.  State  v.  Allison,  —  8. 
D.  — ,  124  N.  W.  747. 

63.  Unless  it  is  unavoidable,  testimony  re- 
lating to  an  alleged  confession  sbonid 
never  be  heard  by  a  jury  before  its  admu- 
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sibilitf  has  been  detenninecL    State  v.  Vey, 
21  8.  D.  812,  114  N.  W.  719. 

64.  A  ruling  on  the  admission  of  a  con- 
fession is  not  rendered  erroneous  by  evi- 
dence subsequently  elicited  and  although 
objected  to  when  admitted  its  competency 
must  be  judged  by  the  state  of  the  evi- 
dence at  the  time  of  admission,  where  no 
motion  to  have  it  stricken'  out  or  with- 
drawn is  made.  State  v.  Vey,  21  S.  D.  612, 
114  N.  W.  719. 

65.  The  trial  court  did  not  err  in  refus- 
ing to  rule  upon  the  competency  or  the  ad- 
missibility of  the  confession  of  a  defend- 
ant where  the  defendant  alleged  that  the 
confession  was  not  voluntary,  and  after 
the  court  had  decided  that  the  question  of 
the  voluntary  character  of  the  confession 
was  for  the  jury,  since  then  to  rule  upon 
the  question  of  its  competency  or  admissi- 
bility would  be  to  pass  upon  the  effect  of 
the  confession,  and  would  be  an  improper 
expression  of  opinion  in  the  presence  of 
the  jury.  State  v.  Montgomery,  —  S.  D. 
— ,  128  N.  W.  718. 

2.  Order   of   Proof;   Reopening    Gate. 

Assignment  of  error  as  to,  see  Appeal. and 
Error,  272. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,   600,   601,   649. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  897,  1082,  1083. 

Evidence  of,  see  Evidence,  646. 

What  admissible  on  re-examination  of  wit- 
ness, see  Witnesses,  IV.  e. 

See  also  infra,  74,  78. 

66.  To  allow  a  witness  to  give  testi- 
mony in  rebuttal  which  supports  that  giv- 
en on  the  examination  in  chief  is  within 
the  disv"-etion  of  the  trial  court.  Comeau 
T.  Hurley,  22  S.  D.  79,  116  N.  W.  621. 

67.  The  mere  fact  that  testimony  prop- 
erly belonging  to  the  plaintiff's  main  case 
was  admitted  in  rebuttal  after  the  de- 
fendant closed  is  not  of  itself  error.  F. 
A.  Patrick  &  Co.  v.  Austin,  —  N.  D.  — . 
127  N.  W.  109. 

68.  The  order  of  proof  is  controlled  very 
largely,  if  not  exclusively,  by  the  discre- 
tion of  the  trial  court,  and  objection  to 
such  order  will  not  be  reviewed  upon  ap- 
peal, from  the  rulings  of  the  tried  court 
on  objections  to  the  competency  and  ma- 
teriality of  the  evidence.  Van  Camp  v. 
Weber,  —  S.  D.  — ,  130  N.  W.  591. 

69.  It  was  not  an  abuse  of  discretion  to 
permit  certain  testimony  to  be  introduced 
by  way  of  rebuttal,  even  if  strictly  speak- 
ing it  was  a  part  of  plaintiff's  case  in 
chief.  Pease  v.  Magill,  17  N.  D.  166,  116 
N.  W.  260. 

70.  The  original  complaint,  which  was 
verified  by  plaintiff's  attorney,  contained 
allegations  inconsistent  with  the  amended 
complaint  upon  which  the  case  was  tried, 
and  also  inconsistent  with  plaintiff's  ver- 
sion of  the  transaction  as  testified  to  by 
him.  Upon  cross-examination  of  plaintiff, 
defendant's  counsel  offered  in  evidence  such 
original  complaint  as  a  part  of  such  cross- 


examination,  which  offer  was  objected  to, 
and  the  objection  sustained.  Held,  not 
error,  as  the  offered'  proof,  if  admissible, 
was  not  proper  cross-examination,  but  was 
a  part  of  defendant's  case,  and  its  recep- 
tion at  such  time  was  discretionary  with 
the  trial  court.  Leistikow  v.  Zuelsdorf, 
18  N.  D.  511,  122  N.  W.  340. 

71.  Where  a  plaintiff  on  his  direct  ex- 
amination testified  as  to  when  he  purchased 
certain  property  without  objection  from 
the  defendant,  the  court  was  within  its 
discretionary  power  after  the  defendant 
had  rested  his  case  in  permitting  him  to 
ask  plaintiff  when  he  became  the  owner  of 
such  property  and  to  detail  the  circumstan- 
ces under  which  it  was  purchased.  Kime  v. 
Bank  of  Edgemont,  22  S.  D.  630,  119  N.  W. 
1003. 

72.  When  a  plaintiff,  who  is  suing  a 
father  for  a  house  erected  for  his  daughter 
and  son-in-law,  knows  from  the  pleadings 
that  defendant  would  attempt  to  defeat 
his  claim  by  claiming  the  promise  to  pay 
therefor  was  void  within  the  statute  of 
frauds  as  being  collateral,  it  was  compe- 
tent for  plaintiff  to  prove  a  conversation 
had  between  a  third  person  and  defendant, 
in  which  defendant  stated  that  he  was  fur- 
nishing the  money  for  the  house,  without 
previously  examining  defendant  relative 
thereto  and  before  he  had  testified  at  the 
trial.  Atlas  Lumber  &  Coal  Co.  v.  Flint, 
20  S.  D.  118,  104  N.  W.  1046. 
Criminal  oaaea. 

What  admissible  on  re-examination  of  wit- 
ness, see  Witnesses,  88,  89. 

73.  No  error  was  committed  in  permit- 
ting the  state,  after  it  had  rested  its  main 
case,  to  reopen  the  case  for  the  introduction 
of  the  testimony  of  a  witness  whose  name 
was  on  the  information,  it  being  a  fa- 
miliar rule  of  district  court  practice  for 
the  trial  court  at  any  time  prior  to  the  close 
of  the  case,  in  the  exercise  of  its  judicial 
discretion,  to  reopen  the  case  and  receive 
further  evidence.  State  v.  Albertson,  — 
N.  D.  — ,  128  N.  W.  1122. 

3.  Offer  of  Evidence. 

Effect  of  failure  to  offer  proof  on  right  to 

object   to   exclusion,    see   Appeal    and 

Error,  972. 
As    mode    of    making    objection    available 

on  appeal,  see  Appeal  and  Error,  V. 

d,  2. 

74.  Where  evidence  of  threats  against 
accused  had  been  offered  out  of  order  and 
rejected,  the  proper  practice  is  to  repeat 
the  offer  when  later  in  the  trial  it  is  de- 
veloped that  there  was  an  attack  on  him 
and  that  he  was  acting  in  self  defense. 
State  V.  Horn,  21  S.  D.  237,  111  N.  W.  552. 

75.  In  an  action  on  a  subscription  con- 
ditioned on  $6000  being  "subscribed  or  pro- 
vided for,"  it  is  not  error  to  reject 
an  offer  of  proof  that  at  a  certain  time 
only  $3000  was  subscribed  and  that  there- 
upon the  person  who  took  the  subscription 
informed  the  promisees  of  the  subscriber's 
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desire  to  cancel  and  notified  the  subscrib- 
er that  his  subscription  was  cancelled; 
for  there  was  no  proof  that  the  required 
amount  had  not  been  provided  for  other- 
wise than  by  subscription  or  that  the  sub- 
scription was  really  canceled.  Tompkins 
V.  Uinnie,  —  N.  D.  — ,  130  N.  W.  935. 
IfeeeMity  for  makimc  offer. 

76.  Evidence  immaterial  when  offered  is 
inadmissible,  unless  accompanied  by  an  of- 
fer to  show  its  materiality  by  other  evi- 
dence. State  V.  Madison,  23  S.  D.  584, 
122  N.  W.  647. 

77.  It  was  not  error  to  decline  to  admit 
testimony  that  the  insured  had  failed  to 
pay  an  assessment,  when  there  was  no 
proof  or  offer  to  prove  that  an  assessment 
had  in  fact  been  levied,  which  the  insured 
was  bound  to  pay.  Kinney  v.  Brother- 
hood of  American  Yoemen,  15  N.  D.  21, 
106  N.  W.  44. 

78.  In  an  action  to  enforce  the  specific 
performance  of  an  alleged  contract  for  the 
sale  of  land,  evidence  of  conversations  be- 
tween the  plaintiff  and  the  defendant  r»- 
lating  to  such  alleged  contract  were  inad- 
missible where  the  contract  which  was  al- 
leged to  be  made  up  of  correspondence  be- 
tween the  parties,  had  not  been  introduced 
in  evidence  and  no  offer  was  made  on  the 
part  of  the  plaintiff  of  what  he  expected 
to  prove.  Phelan  v.  Neary,  22  S.  D.  265, 
117  N.  \V.  142. 

79.  Wherever  the  circumstances  are  such 
as  to  create  a  doubt  or  suspicion  as  to  the 
competency  of  proof  of  confession  it  is  in- 
cumbent upon  the  state  to  offer  its  proof 
to  show  the  competency,  whether  an  ob- 
jection has  been  made  or  not,  and  this  rule 
...ay  be  well  applied  wherever  it  appears 
that  such  confession  was  given  to  the  of- 
ficers of  the  court  while  the  defendant  was 
in  custody.  State  v.  Allison,  —  S.  D.  — , 
124  N.  W.  747. 

4.  Striking  Out;  Withdrawittg  from  Jury. 

Necessity  for  motion  to  strike  out,  see  Ap- 
peal and  Error,  344. 

Making  objection  available  on  appeal  by, 
see  Appeal  and  Error,  V.  d,  2. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  3,  d;  902. 

Waiver  of  objections  to,  see  Appeal  and 
Error,  806. 

See  also  supra,  61;  infra,  109-111;  Wit- 
nesses, 38. 

80.  A  motion  to  strike  out  evidence  is 
properly  overruled,  if  granting  it  would  ex- 
clude any  evidence  admissible  for  any  pur- 
pose. Westphal  v.  Nelson,  —  S.  D.  — ,  125 
N.  W.  640. 

81.  Ordinarily,  a  party  will  not  be  al- 
lowed to  move  to  strike  out  an  answer  as 

calling  for  a  conclusion  of  the  witness,  where 
the  answer  is  responsive  to  the  question. 
Mosteller  v.  Holborn,  20  S.  D.  545,  108  N. 
W.  13. 

82.  Where  the  real  issue  in  an  action  of 
ejectment  was  the  location  of  a  disputed 
boundary  line,  and  the  plaintiff  sougnt  to 


sustain  his  contention  by  proving  that 
the  known  comer  was  at  a  certain  place, 
and  the  defendant,  by  proving  that  the 
corner  was  lost,  and  that  the  line  was 
where  he  claimed  it  to  be  under  the  rules 
relating  to  lost  corners,  all  testimony  of 
defendant's  witnesses  in  regard  to  the  lo- 
cation of  a  lost  corner  should  not  have 
been  stricken  out,  and  the  motion  to  do  so 
was  properly  overruled.  Westphal  v.  Nel- 
son, —  S.  D.  — ,  125  N.  W.  640. 

83.  On  a  trial  for  embezzlement,  where 
the  defense  was  made  that  the  defendant 
had  left  as  security  with  the  complaining 
witness  certain  property  at  the  time  he  was 
intrusted  with  the  property  embezzled,  it 
was  not  error  for  the  trial  court  to  recall 
the  jury  after  they  had  retired  to  deliber- 
ate upon  their  verdict,  and  withdraw  from 
their  consideration  all  the  evidence  relative 
to  such  property  claimed  to  have  been  left 
as  security.  State  v.  Allen,  21  S.  D.  121, 
110  N.   W.   92. 

SiifB«lea«7  of  motieii. 

84.  A  motion  to  strike  out  testimony,  in 
the  following  words:  "Defendant  moves  to 
strike  out  this  witness'  testimony  with  ref- 
erence to  the  payment  of  money,"  without 
giving  any  reason  why  it  should  be  strick- 
en, is  insufficient  because  not  certain  and 
definite.  Gaffney  v.  Mentele,  23  S.  D.  38, 
119  N.  W.  1030. 

Grounds  for  ■trlklas  out. 

85.  Where  the  answer  to  a  question  asked 
witness  is  not  responsive,  there  shouVd  ba 
a  motion  to  strike  out  on  such  gix>und. 
Davis  V.  Holy  Terror  Min.  Co.  20  a  D.  399, 
107  N.  W.  374. 

86.  An  answer  to  a  question  calling  for 
the  conclusion  of  the  witness,  such  as,  as  to 
the  length  of  time  a  dead  hor^  had  been 
in  the  condition  in  which  it  was  found,  ^na 
properly  stricken  out.  Anderson  y.  Min- 
neapolis, St.  P.  &.  S.  Ste.  M.  R.  Co.  18  N. 
D.  462,  123  N.  W.  281. 

87.  In  an  action  for  commissions  for 
procuring  a  purchaser  for  land  testimony 
of  a  witness  for  the  plaintiff  that  several 
months  after  the  maJcing  of  the  alleged 
contract  with  plaintiff  that  defendant  ad- 
mitted to  witness  that  he  should  have  sold 
his  land  "when  he  had  a  chance  to,"  was 
properly  stricken  out  as  it  did  not  tend 
to  prove  or  disprove  any  of  the  issues  in- 
'volved  in  the  action.  Ewing  v.  Lunn,  22 
S.  D.  95,  115  N.  W.  527. 

88.  In  an  action  where  the  defense  was 
fraudulent  representations  and  deceptions 
based  upon  opinions,  it  was  proper  to  strike 
out  testimony  that  plaintiff's  agent  rep- 
resented that  an  order  given  to  a  rival 
was  not  binding,  such  being  a  representa- 
tion of  matter  of  law  on  which  defendant 
could  not  rely.  Nichols  t  S.  Co.  v.  Hor- 
stad,  21  S.  D.  80,  109  N.  W.  609. 

89.  In  an  action  to  recover  for  services 
rendered,  in  which  plaintiff  allied  that 
he  was  hired  by  defendant  at  $2.50  per  day, 
and  defendant  in  his  answer  denied  that 
be  agreed  to  pay  plaintiff  $2.50  per  day 
except  during  the  harvest  season,  and  al- 
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lcg«d  that  during  the  balance  of  the  time 
lie  agreed  to  pay  plaintiff  the  usual  wage, 
the  court  properly  struck  out  ervidence  that 
plaintiff  did  not  dc  as  much  work  as  the 
average  farm  hand.  McCarthy  v.  Fell,  — 
S.  D.  — ,  123  N.  W.  497. 

90.  The  court  committed  no  error,  in  an 
action  for  conversion,  in  striking  out  the 
testimony  of  a  witness  that  plaintiff  had 
stated  to  him  that  she  had  got  rid  of  the 
property,  but  didn't  say  exactly  what  prop- 
erty she  had  disposed  of,  but  that  he 
thought  it  was  the  property  in  question; 
riuch  testimony  not  being  sufficiently  def- 
inite and  certain  to  constitute  material 
evidence.  Mosteller  v.  Holborn,  20  S.  D. 
.J45,  108  N.  W.  13. 

01.  In  an  action  against  an  executrix  for 
money  loaned  by  plaintiff  to  testator, 
where  plaintiff  claims  that  testator  made 
partial  payment  with  the  intention  of  re- 
moving the  bar  of  the  statute  of  limita- 
tions, a  witness  for  plaintiff  testified  on 
direct  examination  that  deceased  had  made 
payment  at  a  date  sufficient  to  prevent  the 
bar  of  the  statute,  and  had  asked  to  be 
given  credit  for  the  amount.  On  cross-ex- 
amination he  testified  that  he  did  not  see 
the  money  paid,  but  on  further  examination 
testified  to  statements  of  deceased  that  a 
certain  gross  sum  had  been  paid  and  a  cer- 
tain sum  remained  unpaid;  and  the  fact 
of  the  first  payment  was  corroborated  by 
other  witness  who  saw  money  paid.  Held: 
the  court  committed  no  error  in  refusing  to 
strike  out  the  testimony.  Gaffney  v.  Men- 
tele,  23  S.  D.  38,  119  N.  W.  1030. 

02.  Where  an  information  charged  the 
defendant  with  stealing  twenty-two  head  of 
cattle  of  a  certain  age,  and  belonging  to 
C.  and  R.  copartners  as  C.  ft  R.  Co.,  and 
no  other  description  was  given  of  them,  it 
was  error  for  the  court  to  overrule  a  mo- 
tion by  the  defendant  to  strike  out  the  evi- 
dence on  the  part  of  the  state  which  dis- 
closed that  one  A.  had  an  interest  in  the 
partnership  and  was  a  part  owner  of  the 
cattle  stolen,  though  S.  D.  Rev.  Code,  Crim. 
Proc.  S  226,  provides  that  when  the  of- 
fense involves  the  commission  of,  or  an  at- 
tempt to  commit  a  private  injury,  and  is 
described  with  sufficient  certainty  in  other 
respects  to  identify  the  act,  an  erroneous 
allegation  as  to  the  person  injured  or  in- 
tended to  be  injured,  is  immaterial.  State 
v.  Ham,  21  S.  D.  698,  114  N.  W.  713. 
Admitted  witliovt  objection. 

93.  A  motion  to  strike  out  evidence  was 
properly  denied  where  such  evidence  had 
been  admitted  without  objection.  State  v. 
Pirkey,  22  S.  D.  550,  118  X.  W.  1042,  18 
A.  4  E.  Ann.  Cas.  192. 

94.  A  party  cannot  sit  by  and  permit  an 
incompetent  or  improper  question  to  be 
asked  without  objection,  and,  when  he  finds 
the  answer  is  against  him,  move  to  strike 
out  the  answer.  Hegen  v.  Klabo,  13  N.  D. 
319,  100  N.  W.  847. 

i.  Argument  and  Conduct  of  Counsel. 

Necessity  for  bringing  evidence  into  record 
to  make  error  available  on  appeal,  sue 
Appeal  and  Error,  136. 


Specification  of  errors  as  to,  see  Appeal  and 
Error,  268. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror, 675. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  638. 

First  raising  objection  on  appeal,  see  Ap- 
peal and  Error,  VII.  f,  5,  t. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.   k,  4. 

Statements  in,  as  admissions  against  client, 
see   Evidence,   504. 

As  ground  for  new  trial,  see  New  Trial. 

95.  The  conduct  of  the  counsel  on  the 
trial  of  a  cause  rests  largely  within  the 
sound  judicial  discretion  of  the  trial  court. 
State  V.  Pirkey,  22  S.  D.  550,  118  N.  W. 
1042,  18  A.  &  E.  Ann.  Cas.  192. 

96.  Where  the  complaint,  in  an  action  to 
recover  the  value  of  a  piano  taken  on  a 
judgment  against  the  husband  and  which 
the  plaintiff  claimed  as  her  own,  alleged 
that  the  taking  was  wilful  and  malicious 
and  for  the  purpose  of  oppressing  plaintiff, 
with  the  knowledge  by  defendant  of  her 
rights,  which  caused  plaintiff  great  shame, 
grief,  annoyance  and  mortification,  coun- 
sel for  plaintiff  was  justified  in  stating 
in  his  argument  to  the  jury  that  the  sher- 
iff went  into  plaintiff's  home  without  invi- 
tation and  in  the  absence  of  her  husband, 
and  without  her  consent  and  against  her 
will  took  the  piano,  and  that  they  could 
imagine  her  feelings  when  she  saw  the 
men  taking  the  piano  and  saw  her  children 
cry,  and  that  such  statement  was  made  to 
show  malice  and  to  influence  exemplary 
damages;  as  under  S.  D.  Civ.  Code,  §  2292, 
the  jury  are  authorized  to  give  exemplary 
damages  in  any  action  for  the  breach  of 
an  obligation  not  arising  from  contract 
where  the  defendant  has  been  guilty  of  op- 
pression, fraud  or  malice.  Bailey  v.  Walton, 
—  S.  D.  — ,  123  N.  W.  701. 

07.  The  fact  that  the  defendant  in  a  pros- 
ecution for  rape,  while  under  bond  for  his 
appearance  at  the  trial,  absented  himself 
from  the  state  and  failed  to  be  present  at 
the  required  time,  may  properly  be  dis- 
cussed oy  the  prosecuting  attorney  in  his 
argument  to  the  jury.  State  v.  Smith,  18 
S.  D.  341,  100  N.  W.  740. 

98.  Allusions  in  argument  to  the  place 
where  accused  had  obtained  stolen  property 
as  a  rendezvous  of  horse  thieves,  and  the 
judge's  remark,  when  remonstrance  was 
made,  that  "everybody  knows  what  kind  of 
places  those  are,"  were  error  where  there 
was  no  evidence  as  to  the  character  of  the 
place.  State  v.  Pirkey,  22  S.  D.  550,  118 
N.  W.  1042,  18  A.  &  E.  Ann.  Cas.  192. 

Allusion  to  failnre  of  (teenaed  to  tes- 
tify. 

Instruction  on  question  of  failure  to  testi- 
fy, see  infra,  363. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 1007*. 

I     99.  AUusioB    in    an    argument    to    the 
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court  in  the  jury's  presence  to  the  fact  that 
the  accused  has  not  yet  testified  is  an  in- 
vasion of  the  right  of  accused  to  have 
no  comment  made  which  will  call  attention 
to  that  fact.  State  v.  Bennett,  21  S.  D. 
396,  113  X.  W.  78. 

100-101.  By  the  remark,  "he  has  made 
his  own  confession  and  it  is  not  disputed," 
the  state's  attorney  did  not  call  the  atten- 
tion of  the  jury  to  the  fact  that  the  defend- 
ant in  a  murder  trial  had  not  testified  on 
his  own  behalf,  so  as  to  invade  the  right  of 
the  defendant  to  stand  upon  his  presump- 
tion of  innocence.  State  v.  Landers,  21  S. 
D.  606,  114  X.  W.  717. 

j.  Objection!  and  Exception*. 

Necessity  for,  to  direction  of  verdict,  see  in- 
fra, 218,  224. 

As  to  objections  and  exceptions  generally, 
see  Appeal  and  Error,  V. 

Objection  on  taking  of  deposition,  see  Depo- 
sition, 5. 

See  also  infra,  246. 

102.  An  objection  to  the  admission  of  evi- 
dence on  the  ground  that  it  is  a  material 
variance  from  the  pleadings  is  of  no  avail 
unless  the  objection  is  supported  by  proof 
that  the  variance  has  misled  the  objecting 
party,  to  his  prejudice,  in  maintaining  bis 
cause  of  action  or  defense  on  the  merits. 
Halloran  v.  Holmes,  13  N.  D.  411,  101  N. 
W.  310. 

103.  In  an  action  against  a  corporation 
to  recover  certain  stock  alleged  to  have  been 
promised  to  the  plaintiff  by  the  defendant 
company  in  return  for  services  to  be  ren- 
dered by  him,  defendant's  objection  to  the 
introduction  of  any  evidence  on  the  ground 
that  the  complaint  did  not  state  a  cause  of 
action,  since  the  corporation  was  inhibited 
by  the  South  Dakota  Constitution  from  is- 
suing stocks,  except  for  money,  labor  done, 
or  money  or  property  actually  received,  was 
properly  overruled,  where  joined  in  by  both 
the  defendant  corporation  and  the  agent  of 
the  same,  who  was  also  a  party  defendant, 
since  the  complaint  stated  a  cause  of  action 
against  him,  if  it  did  not  against  the  cor- 
poration. Rogers  v.  Gladiator  Gold  Min.  & 
Mill.  Co.  21  S.  D.  412,  113  N.  W.  86. 
Snffloieney. 

As  to  sufficiency  generally,  see  Appeal  and 

Error,  V.  a. 
See  also  Evidence,  327. 

104.  The  court  properly  overrules  an  ob- 
jection to  the  admission  of  evidence,  where 
the  ground  of  the  objection  is  not  stated 
distinctly.  Goldberg  v.  Sisseton  Loan  4 
Title  Co.  —  S.  D.  — ,  123  N.  W.  266. 

105.  A  general  objection  to  any  and  all 
evidence  under  the  complaint,  on  the  ground 
that  it  does  not  state  a  cause  of  action, 
without  pointing  out  any  particulars  where- 
in the  pleading  is  considered  insufficient, 
will  not  be  considered.  Pine  Tree  Lumber 
Co.  V.  Fargo,  12  N.  D.  360,  96  N.  W.  357. 

106.  On  a  trial  for  larceny,  accused  was 
oompelled,   over    objection,    to   answer    the 


question:  "Was  that  the  only  time  you 
were  in  trouble?"  Held:  the  overruling  of 
the  objection  was  not  erroneous,  as  the 
question  in  no  way  indicates  the  nature  or 
class  of  trouble.  State  v.  Holbum,  23  S.  D. 
209,  121  N.  W.  100. 

107.  An  objection  made  to  the  admission 
of  a  record  as  a  whole,  and  wit-hnnt  dis- 
tinguishing or  pointing  out  in  the  objection 
the  particular  items,  if  any,  which  were 
competent  evidence,  and  those  which  were 
claimed  to  be  incompetent,  when  a  part  of 
the  items  were  competent,  and  some  of  them 
may  have  been  incompetent  evidence,  is  in- 
adequate, and  it  is  not  error  for  the  trial 
court  to  admit  the  whole  record.  State  v. 
Dahlquist,  17  N.  D.  40,  115  N.  W.  81. 

108.  An  objection  to  the  introduction  of 
a  tax  deed  on  the  ground  that  it  is  not  in 
proper  form,  and  on  the  court's  request  to 
specify  the  alleged  defect  in  form  stating 
that  the  party  is  unprepared  to  put  in  any 
specific  objection,  as  he  is  not  certain  there 
is  a  defect,  is  unavailing.  Beggs  v.  Paine, 
15  N.  D.  436,  109  N.  W.  332. 

Tlaie. 

Time  for  exceptions  generally,  see  Appeal 
and  Error,  V.  c. 

Objection  to  sufficiency  of  examining  magis- 
trate's transcript,  see  Criminal  Law,  4L 

109.  An  objection  to  a  question  asked  a 
witness  on  the  ground  that  he  d\i  not  have 
sufficient  knowledge  of  the  subject  to  en- 
able him  to  express  an  opinion,  is  too  lata 
when  raised  after  the  witness  has  answered 
the  question,  and  the  answer  will  not  be 
stricken  out  on  motion.  La  Rue  v.  St.  An- 
thony ti  D.  Elevator  Co.  17  S.  D.  91,  93 
N.  \V.  292. 

110.  An  improper  question  asked  a  wit- 
ness should  be  objected  to  before  answer, 
and  if  the  answer  is  not  responsive  the  par- 
ty should  move  to  strike  the  same  from  the 
record.  Smith  v.  Chicago,  M.  4  St.  P.  R.  ' 
Co.  —  S.  D.  — ,  128  N.  W.  816. 

111.  An  objection  to  the  admissibility  of 
testimony  should  be  made  before  the  ques- 
tion is  answered,  unless  the  answer  is  not 
responsive  to  the  question,  and  a  motion  to 
strike  it  out  for  that  reason  is  then  proper. 
Hebert  v.  Hebert,  20  S.  D.  85,  104  N.  W. 
911. 

112.  In  an  action  for  the  ascertainment 
of  the  amount  due  and  the  satisfaction 
thereof  out  of  the  property  for  the  pur- 
chase price  of  which  the  debt  was  created, 
the  complaint  having  contained  an  allega- 
tion that  the  property  attached  was  the 
identical  property  for  which  the  debt  was 
incurred,  and  no  motions  having  been  sub- 
mitted in  the  trial  court  to  strike  out  or 
in  any  way  directed  toward  the  complaint, 
and  the  case  having  been  tried  on  the  tlw- 
ory  that  the  identity  of  the  property  was  an 
issue,  an  objection  to  a  verdict  in  accord- 
ance with  the  pleadings'  and  identifying  the 
property  made  after  it  is  ordered  and  re- 
newed after  it  is  returned,  comes  too  late. 
F.  Mayer  Boot  4  Shoe  Co.  ▼.  Ferguson,  — 
N.  D.  — ,  126  N.  W.  110. 
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k.  Remarks  of  Judge. 

Prejudicial  error  in,  flee  Appeal  and  Error, 

VII.  k,  6. 
New  trial  for  irregularities  or  conduct  ol 

judge,  see  New  Trial,  II. 
8ee  also  supra,  98. 
See  also  Witnesses,  39. 

113.  It  is  not  error  for  the  trial  court 
to  read  the  statute  to  the  jury,  providing 
that  the  fact  that  the  defendant  did  not  be- 
come a  witness  in  his  own  behalf  shall  not 
be  considered  by  the  court  or  jury  in  arriv- 
ing at  a  verdict.  State  v.  Wisnewski,  13  N. 
D.  649,  102  K.  W.  883,  3  A.  &  E.  Ann.  Cas. 
SOT. 


rv.  Questions  of  Law  and  of  Fact. 

a.  Province  of  Court  and  Jury  Generally. 

Direction  of  verdict,  see  infra,  V. 
Submission  of  issues  to  jury  in  equity  case, 

see  supra.  III.  e. 
First  raising  on  appeal  failure  to  submit 

issue  to  jurv,   see  Appeal  and   Error, 

754. 
Judicial  notice  of  weight  given  by  jury  to 

testimony    of    interested    witness,    see 

Evidence,  10. 
Judicial  notice  by  court  and  jury,  see  Evi- 
dence, I. 
As    to    weight,    effect,    and    sufficiency    of 

evidence  generally,  see  Evidence,  XI. 
See  also  supra,  65;    infra,  234,  242. 

114.  The  facts  should  be  submitted  to  4 
jury,  where  they  are  such  that  different  im- 
partial minds  might  reasonably  draw  dif- 
ferent conclusions  from  them.  Lockhart  ▼. 
Hewitt,  18  S.  D.  522,  101  N.  W.  355. 

115.  Where  a  fact  in  issue  rests  solely  up- 
on inferences  to  be  deduced  from  other  facts, 
and  it  can  be  said  that  reasonable  men 
night  fairly  differ  as  to  the  inferences  to 
be  deduced  from  all  the  circumstances  dis- 
closed, it  is  a  proper  case  for  the  jury. 
Paulsen  v.  Modern  Woodmen,  —  N.  D.  — , 
130  N.  W.  231. 

116.  Whether  a  statutory  presumption 
has  been  fully  met  and  overcome  is  in  tlie 
first  instance  a  question  of  law.  Corbett 
V.  Great  Northern  R.  Co.  —  N.  D.  — ,  125 
N.  W.  1054. 

117.  Whether  or  not  the  evidence  of  de- 
fendant overcomes  the  prima  facie  case  of 
plaintiff  is  properly  a  question  for  the  jury 
under  proper  instructions  by  the  court. 
Belknap  v.  Belknap,  20  S.  D.  482,  107  N.  W. 
692. 

Admissibility  of  evidenoe. 
See  also  Appeal  and  Error,  609. 

118.  The  preliminary  question  of  the  ad- 
missibility of  evidence  is  for  the  court; 
but  where  the  question  of  admissibility 
depends  upon  disputed  facts,  the  court  may 
submit  the  evidence  to  the  jury,  with  proper 
hypothetical  instructions  upon  the  rules 
cf  law  which  shall  govern  them  upon  the 
different  states  of  facts  as  they  shall  find 

Supp.  Dak.  Dig.— 58. 


them.    King  v.  Hanson,  13  N.  D.  85,  99  N. 
W.  1085. 

119.  The  court  has  discretion  in  submit- 
ting to  the  jury  the  question  whether  de- 
fendant's confession  alleged  to  have  been 
given  was  voluntary  or  not.  State  v.  Mont- 
gomery, —  S.  D.  — ,  128  N.  W.  718. 

120.  If  the  evidence  submitted  to  the 
court  should  be  conflicting,  leaving  in  the 
mind  of  the  court  any  question  as  to  the 
competency  of  a  confession,  then  the  com- 
petency of  such  confession  should  be  sub- 
mitted to  the  jury,  who  had  been  excused, 
by  recalling  the  witnesses  and  examining 
them  on  this  point  in  the  presence  of  the 
jurv.  State  v.  Allison,  —  S.-  D.  — ,  124 
N.  *W.  747. 

Weight  of  evidence. 

121.  The  jury  are  the  exclusive  judges  of 
the  weight  of  the  evidence.  State  v.  Cole- 
man, 17  S.  D.  594,  98  N.  W.  175. 

b.  Credibility  of  Witnesses. 
See  also  Appeal  and  Error,  835,  851. 

122.  The  jury  are  not  bound  to  believe  or 
to  disbelieve  the  entire  testimony  of  any 
witness,  but  it  is  their  duty  to  examine  all 
the  evidence  offered  and  to  arrive  at  the 
truth  of  the  matter  in  dispute.  State  v. 
Brandner,  —  N.  D.  — ,  130  N.  W.  941. 

123.  A  requested  instruction  that  the  tes- 
timony of  a  witness  having  in  view  a  reward 
in  case  of  conviction  shall  be  received  "with 
distrust"  is  properly  refused,  as  the  ques- 
tion of  the  credit  to  be  given  to  a  witness  is 
solely  for  the  jury.  State  v.  Wisnewski, 
13  N.  D.  649,  102  N.  W.  883,  3  A.  &  E.  Ann. 
Gas.  907. 

c.  Cause  and  Effect. 

Direction  of  verdict  on  question  of,  see  in- 
fra, 261-253. 

124.  Whether  a  deed  was  executed  under 
the  influence  of  threats  is  a  question  of  fact 
in  all  cases  depending  upon  the  circum- 
stances of  each  particular  case.  Anderson 
v.  Anderson,  17  N.  D.  275,  115  N.  W.  836. 

125.  In  an  action  in  negligence  the  ques- 
tion whether  the  alleged  fault  of  the  defend- 
ant, or  failure  on  his  part  to  perform  a 
legal  duty,  was  the  proximate  cause  of  the 
injury,  is  one  of  law  for  the  court,  to  be  de- 
termined upon  the  material  facts  presented, 
with  such  inferences  as  may  be  properly 
drawn  therefrom.  Grand  Forks  v.  Pauls- 
ness,  —  N.  D.  — ,  123  N.  W.  878. 
Suicide. 

12C.  Whether  the  insured  committed  sui- 
cide is  a  question  for  the  jury,  where  there 
are  circumstances  indicating  suicide,  and  al- 
so circumstances  tending  to  show  that  death 
may  have  been  caused  through  a  criminal 
assault  by  a  third  person.  Soules  v.  Broth- 
erhood of  American  Yeomen,  —  N.  D.  — , 
120  N.  W.  760. 

127.  It  was  a  question  for  the  jury 
whether  the  drowning  of  an  insane  woman 
was  by  suicidal  intent,  where  the  evidence 
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waa  that  sbe  waa  under  a  delusion  that 
someone  was  seeking  her  life,  that  when 
last  seen  she  waa  walking  a  little  off  the 
line  of  a  path  and  near  to  the  steep  bank 
of  a  stream  and  with  her  head  turned  back 
as  she  walked  and  that  when  she  came  to 
the  stream  "she  went  down  very  fast"  and 
was  drowned.  Bircher  t.  Modern  Brother- 
hood, —  S.  D.  — ,  126  N.  W.  583. 

d.  Concerning  Peraont  Generally. 

Infliction  of  mental  suffering  so  as  to  war- 
rant divorce,  see  Husband   and   Wife, 

le. 

1.  Intent. 

Fraudulent  intent,  see  infra.  IV.  d,  7. 
Criminal  intent,  see  infra,  IV.  d,  8. 

128.  Where  a  deed  is  executed  and  de- 
livered to  a  third  person  to  be  by  him  de- 
livered to  the  grantee  upon  the  grantor's 
death,  it  is  a  question  of  fact  to  be  deter- 
mined from  the  evidence  whether  the  grant- 
or intended  to  part  with  all  control  over 
the  deed  or  not.  O'Brien  v.  O'Brien,  —  N. 
D.  — ,  125  N.  W.  307. 

129.  Since  intention  is  a  question  of  fact 
to  be  inferred  from  the  act  itself  and  the 
surrounding  circumstances,  where  the  bur- 
den of  proof  is  upon  a  party  to  show  that 
a  shooting  was  done  with  intent  to  kill  or 
injure,  the  court  cannot  require  the  jury 
to  find  that  the  act  was  intentionally  done 
if  the  facts  and  circumstances  proved  can 
be  reconciled  with  an  accidental  or  nonin- 
tcntional  injury.  Stevens  v.  Continental 
Casualty  Co.  12  N.  D.  463,  97  N.  W.  862. 

130.  Where  the  evidence  is  consistent 
with  an  intentional  shooting  of  the  insured, 
but  does  not  negative  and  is  not  inconsist- 
ent with  a  nomintentional  shooting,  it  was 
proper  to  submit  the  same  to  the  jury  as  to 
whether  the  shooting  was  intentional.  Stev- 
ens V.  Continental  Casualty  Co.  12  N.  D. 
463.  97  N.  W.  802. 

131.  The  respondent  furnished  the  build- 
ing and  lot  upon  which  an  illegal  business 
was  conducted  under  an  agreement  with  his 
codefendant  that  he  should  receive  one-half 
of  the  net  profits  of  the  business.  Held, 
that  it  was  for  the  jury  to  say  what  the 
intention  of  the  parties  was  as  to  forming 
partnership;  such  intention,  when  ascer- 
tained, being  largely  controlling.  Frankel 
V.  Hillier,  16  N.  D.  387,  113  N.  W.  1067. 
15  A.  &  E.  Ann.  Cas.  265. 

2.  Notice;  Knowledge. 

132.  It  cannot  be  held  conclusively  as  a 
matter  of  law  that  a  city  has  no  construc- 
tive notice  of  a  defect  in  a  street,  where  the 
defect  has  existed  for  seven  months  before 
an  injury  to  a  pedestrian.  Johnson  v. 
Fargo,  15  N.  D.  526,  108  N.  W.  243. 

[Cited  in  note  in  20  L.R.A.(N.S.)  708,  on 
duration  of  existence  of  obstruction  in 
street    as    affecting    question    of    con- 
structive or  implied  notice.] 
.133.  Where   the   sidewalk    in   •   vacated 


stree€,  which  bad  been  continued  to  be  nsed 
after  the  vacation  the  same  as  before,  was 
to  out  of  repair  for  such  a  length  of  time 
as  to  put  the  city  upon  inquiry  as  to  ite 
entire  condition,  it  was  a  proper  question 
for  the  jury  in  an  action  for  personal  in- 
juries, to  submit  the  question  whether  the 
city  was  chargeable  with  notice  of  the  par- 
ticular defect  which  eertainlv  exi&ted. 
Fritz  V.  Watertown,  21  S.  D.  2«0,  111  N. 
W.  630. 

134.  The  court  is  justified  in  finding,  as 
a  matter  of  law,  that  a  creditor  was  charge- 
able with  such  notice  as  to  put  him  upon 
inquiry  as  to  the  solvency  of  his  debtor, 
where  special  verdicts  of  the  jury  clearly 
established  the  fact  that  the  creditor  knew 
at  the  time  property  of  his  debtor  was 
transferred  to  him,  that  judgments,  notes, 
and  drafts  were  outstanding  against  his 
debtor,  and  that  he  was.  not  meeting  his 
account.  Christopherson  t.  Oleson,  19  8.  D. 
176,  102  N.  W.  685. 

3.  Undue  Influence. 

135.  An  issue  aa  to  whether  or  not  a  will 
was  secured  by  the  exercise  of  undue  in- 
fluence will  not  be  submitted  to  the  jury  in 
the  absence  of  evidence  to  support  it.  Auld 
v.  Cathro,  —  N.  D.  — ,  —  L.R.A.(N.8.)  — , 
128  N.  W.  1026. 

4.  Malice;  Probable  Cause. 

136.  Whether  or  not  the  defendant  in  aa 
action  for  malicious  prosecution  is  protect- 
ed, where  he  acted  upon  the  advice  of  coun- 
.sel  after  a  full  statement  of  the  facts  to 
him,  and  there  is  no  evidence  that  he  act' 
ed  maliciously  or  in  bad  faith,  other  than 
proof  that  the  plaintiff  was  acquitted,  is 
a  question  of  law  for  the  court.  Krause  t. 
Bishop,  18  S.  D.  298,  100  N.  W.  434. 

[Cited  in  note  in  18  L.R.A.(N.S.)  65. 
on  advice  of  counsel  as  defense  to  ac- 
tion for  malicious  prosecution.] 

137.  Whether  or  not  the  facts  in  an 
action  for  malicious  prosecution,  when  un- 
disputed, constitute  probable  cause,  is  a 
question  of  law  for  the  court.  Kranse  v. 
Bishop,  18  S.  D.  298,  100  N.  W.  434. 

5.  Authority. 

138.  The  extent  of  an  attorney's  authori- 
ty as  attorney  for  a  corporation  is  a  ques- 
tion of  law.  Fowler  v.  Iowa. Land  Co.  18 
S.  D.  131,  99  N.  W.  1095. 

6.  /delation   of  Persona. 

Agency. 

139.  Evidence  of  the  agency  of  the  hus- 
band for  the  wife  was  sufficient  to  go  to 
the  jury  in  an  action  to  recover  a  com- 
mission on  the  exchange  of  a  stock  of 
goods  for  land,  the  evidence  disclosing  that 
the  wife  was  the  owner  of  the  goods,  tni 
that  by  the  exchange  she  became  the  owBfr 
of  the  land,  and  that  the  business  in  eoi- 
nection  with  the  stock  of  goods  was  trans- 
acted by  the  husband;  that  she  joined  hin 
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in  the  bill  of  sale  and  received  the  land  as 
the  proceeds  of  such  sale;  and  that  she 
stated  that  her  husband  was  managing  her 
business  for  her,  there  being  no  denial  by 
either  that  he  was  acting  as  her  agent  and 
transacting  her  business  as  such.  Grasing- 
er  V.  Lucas,  —  S.  D.  — ,  123  N.  W.  77. 
Fartnershlp. 
See  also  supra,  131. 

140.  The  question  whether  the  defend- 
ants were  copartners  is  a  mixed  question 
of  law  and  fact,  where  the  evidence  as  to 
their  forming  a  partnership  does  not  show 
a  clear  intention  to  form  it;  the  intention 
to  form  such  partnership  being  for  the 
jury,  and  the  court  cannot  determine  as  a 
matter  of  law  that  no  partnership  existed. 
Frankel  v.  Hillier,  16  N.  D.  387,  113  N.  W. 
1067,  16  A.  &  E.  Ann.  Cas.  265. 

7.  Fraud  or  Good  Faith. 

Direction  of  verdict  on  question  of  fraud, 
see  infra,  269,  270. 

141.  Whether  the  purchase  of  negotiable 
paper  was  made  in  good  faith  is  ordinarily 
a  question  for  the  jurv.  Walters  v.  Rock, 
18  N.  D.  45,  115  N.  W.  511. 

142.  The  question  whether  a  sum  in  ex- 
cess of  legal  interest  was  taken  through  an 
honest  mistake  or  a  corrupt  agreement  is 
for  the  jury  or  for  the  court  sitting  as 
such  in  the  trial  'of  a  cause.  Goodale  v. 
Wallace,  19  S.  D.  405,  117  Am.  St.  Rep. 
962,  103  N.  W.  651,  9  A.  &  E.  Ann.  Cas. 
645. 

143.  In  an  application  for  insurance,  the 
insured  stated  that  he  was  not  addicted  to 
the  habit  of  drinking  intoxicating  liquor, 
and  had  never  drank  immoderately.  There 
was  evidence  that  he  sometimes  drank  in- 
toxicating liquor,  and  on  a  few  occasions 
appeared  to  be  intoxicated.  Held,  that  the 
evidence  was  not  sufficient  to  sustain  the 

negation  that  the  representations  in  the  ap- 
plication were  false,  so  as  to  require  the 
submission  of  that  question  to  the  jury, 
in  on  action  on  the  policy.  Pule  v.  Grand 
Lodge,  A.  O.  U.  W.  13  N.  D.  559,  102  N.  W. 
166. 

144.  Proof  that  an  agent,  under  a  con- 
tract requiring  him  to  obtain  "fair"  se- 
curity on  the  sale  of  personalty,  sold  to 
persons  who  at  the  time  were  wholly  un- 
able to  pay  the  purchase  price  and  took 
chattel  mortgages  as  security  but  first  se- 
cured his  commission  by  prior  chattel 
mortgages  to  himself  was  sufficient  to  re- 
quire the  submission  of  an  action  against 
the  agent  for  damages  suffered  to  the  jury. 
Morris  v.  Bradley,  —  N.  D.  — ,  128  N.  W. 
118. 

145.  Under  N.  D.  Rev.  Codes  1899, 
S  5056,  a  fraudulent  intent  will  not  neces- 
sarily be  conclusively  presumed  as  a  mat- 
ter of  law  from  the  fact  that  a  conveyance 
iraa  made  without  a  valuable  considera- 
tion, and  by  one  who  was  at  the  time  insol- 
vent.   But  the  intent  is  a  question  of  fact 


and  not  of  law.    Stevens  v.  Myers,  14  N. 
D.   398,   104  N.  W.  529. 

146.  Where  plaintiff  obtains  possessior 
of  chattels  under  a  secret  agreement  that 
the  grantor  is  to  retain  an  interest  there-  ■ 
in,  it  being  agreed  that  plaintiff,  the  gran- 
tee, is  to  sell  the  property  and  after  de- 
ducting the  indebtedness  due  him  turn 
over  the  proceeds  or  property  unsold  to  the 
grantor,  the  court  in  an  action  by  plaintiff 
lor  possession  thereof  against  a  slieriff  who 
takes  the  same  on  an  attachment  is  not 
required  to  submit  the  question  of  fraudu- 
lent intent  tp  the  jury,  such  facts  being 
admitted,  although  S.  D.  Civ.  Code,  §  2371, 
provides  that  the  question  of  fraudulent  in- 
tent is  for  the  jury.  Walklin  v.  Horswill, 
—  S.  D.  — ,  123  N.  W.  668. 

147.  Where  a  bank  sues  on  a  promissory 
note  on  which  its  right  to  recover  depends 
upon  its  being  a  bona  fide  and  innocent 
holder,  and  it  appears  that  the  president 
and  cashier  of  the  bank  are  officers  and 
stockholders  of  the  corporatioo  whicu  trans- 
ferred the  note,  and  that  it  was  dis- 
counted by  the  bank  without  inquiry,  the 
proceeds  being  placed  to'  the  credit  of  the 
transferring  corporation  against  which 
there  was  a  large  over-draft,  the  question 
whether  the  plaintiff  was  a  bona  fide  pur- 
chaser should  be  submitted  to  the  jury, 
though  the  testimony  of  its  president  and 
cashier  to  that  effect  is  not  contradicted 
by  other  witnesses.  Iowa  Nat.  Bank  v. 
Sherman,  19  S.  D.  238,  117  Am.  St.  Rep. 
941,  103  N.  W.   19. 

8.  Criminal   Intent;    Ovilt. 

Prejudicial   instruction  as  to,  see  Appeal 

and   £rror,   1042. 
See  also  supra,  129. 

148.  In  a  prosecution  for  obtaining 
money  under  false  pretenses  the  question 
of  intent  is  always  one  for  the  jury  under 
proper  instructions  from  the  court.  State 
V.  Merry,  —  N.  D.  — ,  127  N.  W.  83. 

149.  Whether  an  accused  intended  to 
kill  or  injure  the  complaining  witness,  the 
marshal,  or  some  other  person,  oi"  whether 
he  fired  in  the  direction  of  a  number  of 
persons  in  dangerous  proximity  to  him- 
self in  a  manner  evincing  a  wanton  and 
reckless  disregard  of  human  life,  but  with- 
out, in  fact,  intending  to  kill  or  injure 
anyone,  were  questions  to  be  determined 
by  the  jury,  in  a  prosecution  for  assault 
with  intent  to  kill,  where  the  evidence 
disclosed  that  accused,  with  several  other 
young  men,  had  been  frequenting  saloons 
and  drinking  heavily;  that  the  city  mar- 
shal had  endeavored  to  persuade  one  of 
them  to  retire;  that  accused  interfered  and 
was  knocked  down  by  the  marshal;  that 
an  hour  later,  when  the  young  men  and 
the  marshal  were  lunching  in  the  rear 
room  of  a  building,  the  accused  appeared 
with  a  shot  gun;  that  the  marshal  called 
out  for  someone  to  seize  the  gun;  that  the 
complaining  witness  started  towards  ac- 
cused,   who   backed    out,    discharging   the 
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gun  in  the  direction  of  the  rear  room  as  he 
did  so,  the  second  discharge  wounding  the 
complaining  witness;  and  that  accused 
and  the  marshal  were  on  bad  terms  but 
accused  and  complaining  witness  were  on 
good  terms.  State  v.  Shanley,  20  S.  D.  18, 
104  N.  W.  522. 

e.  Waiver. 

See  also  infra,  158. 

150.  Where  the  evidence  is  conflicting 
as  to  whether  a  mortgagee  has  waived  his 
lien,  the  question  is  for  the  jury.  Ck)Ugh- 
ran  v.  Western  Elevator  Co.  22  S.  D.  214, 
116  N.  W.  1122. 

f.  Meaning  of  Words,    . 
See  also  infra,  346. 

151.  Where  the  language  of  an  alleged 
libel  is  fairly  susceptible  of  a  construction 
which  renders  it  defamatory,  and  therefore 
actionable,  even  though  it  is  also  sus- 
ceptible of  a  construction  which  would 
render  it  innocent,  the  complaint  states  a 
cause  of  action,  and  it  is  tor  the  jury  to 
determine  whether  the  words  were  used 
in  an  innocent  or  defamatory  sense. 
Lauder  v.  Jones,  13  N.  D.  525,  101  N.  W. 
907. 

g.  Oontraott  OeneratU/. 

152.  It  is  for  the  jury  to  determine 
what  a  contract  really  was  between  parties 
where  the  evidence  thereon  is  conflicting. 
Belknap  v.  Belknap,  20  S.  D.  482,  107  N. 
W.   692. 

153.  Where  there  was  a  conflict  in  the 
evidence  as  to  what  an  agreement  between 
plaintiff  and  defendant  really  was,  the 
court  properly  refused  to  direct  the  jury 
as  to  the  construction  to  be  given  the  con- 
tract. Belknap  v.  Belknap,  20  S.  D.  482, 
107  N.  W.  692. 

154.  Upon  conflicting  evidence  the  ques- 
tion is  for  the  jury,  whether  the  terms  of 
a  written  cropper's  lease  are  applicable  to 
an  oral  lease  subsequently  made  of  ad- 
joining lands.  Simmons  v.  McConville, 
—  N.  D.  — ,  125  N.  W.  304. 

Broker's  contract. 

165.  The  question  in  an  action  for  com- 
missions for  the  sale  of  land  whether  the 
brokers  had  found  a  purchaser  ready  and 
willing  to  buy  the  land  on  the  terms  for 
which  the  land  was  listed  was  properly 
submitted  to  the  jury  where  there  was 
conflicting  evidence  on  the  question.  Ewing 
v.  Lunn,  22  S.  D.  95,  115  N.  W.  527. 

150.  Where  in  an  action  to  recover  com- 
missions by  real  estate  brokers  claiming 
to  have  been  employed  by  defendant  to 
purchase  certain  property,  defendant  flatly 
denied  that  he  ever  had  made  a  contract 
with  the  plaintiffs  to  purchase  land 
through  them,  hut  according  to  his  version, 
they  were  acting  for  the  owners  of  the 
land,   it   was   a   question   for  the   jury   to 


determine  whether  such  contract  bad  ever 
been    entered    into,    and   it   was    error   to 
direct  a  verdict.    Anderson  v.  Johnson,  IC 
N.  D.  174,  112  N.  W.  139. 
Sale. 

157.  Kespondent  purchased  two  horses  of 
appellant,  who  represented  a  discharge 
from  their  nostrils  as  being  caused  by  a 
cold  caught  in  swimming  the  Missouri, 
and  stated  that  they  were  sound,  and  would 
be  all  right  in  a  day  or  two,  in  answer  to 
respondent's  inquiry  as  to  the  cause  of  the 
discharge.  Held,  that  if  there  was  doubt 
as  to  this  representation  being  a  warranty, 
it  was  a  proper  question  for  submission  to 
the  jury.  Larson  v.  Calder,  16  N.  D.  248, 
113  N.  W.  103. 

158.  Whether  circumstances  and  dealings 
covering  a  long  period  of  time  indicate  a 
waiver  of  the  return  of  property  on  breach 
of  warranty  in  a  conditional  sale  is  for 
the  jury.  Houghton  Implement  Co.  v. 
Vavrowski,  —  N.  D.  — ,  126  N.  W.  1024. 

159.  Where  the  evidence  was  that  one 
R.  had  been  purchasing  flour  from  the 
plaintiff  for  some  time  on  the  commission 
plan,  and  then  entered  into  an  agreement 
whereby  the  defendant  was  to  pay  for  it 
and  let  R.  continue  to  handle  it,  and  the 
defendant  denies  that  it  was  a  direct  sale 
to  him  but  a  guaranty  void  under  the  stat- 
ute of  frauds,  it  was  not  error  to  submit  the 
issue  to  the  jury  as  to  whether  the  de- 
fendant was  primarily  liable  for  the  flour 
or  simply  as  a  grantor.  Leistikow  v. 
Zuelsdorf,  18  N.  D.  511,  122  N.  W.  340. 
NoTatloa. 

100.  Where  plaintiff  was  engaged  by 
the  defendants  to  secure  option  contracts 
on  mining  property,  his  salary  to  be  paid 
monthly,  and  having  secured  several  options, 
the  defendants  transferred  the  contract  with 
the  plaintiff  to  another  concern,  which 
thereafter  paid  him  his  salary  and  be 
secured  a  number  of  options  for  them 
and  acted  as  superintendent  for  them, 
the  evidence  was  sufficient  to  go  to  the 
jury  on  the  question  as  to  whether  a  no- 
vation was  intended,  and  whether  there 
was  a  novation,  and  it  was  error  for  the 
court  to  direct  a  verdict  on  this  ground. 
Lemon  v.  Little,  21  S.  D.  628,  114  N.  W. 
1001. 

h.  Conatmctitm    of    Written    Inttrutnentt, 

• 

161.  The  interpretation  of  printed  rules 
of  the  employer  specifying  the  duties  of  a 
servant  in  given  circumstances  is  a  ques- 
tion of  law  for  the  court  and  not  one  of 
fact  for  the  jury,  where  they  contain  no 
terms  which  are  not  made  plain  by  the 
rules  themselves.  Great  Northern  R.  Co.  v. 
Hooker,'  95  C.  C.  A.  410,  170  Fed.  154. 

162.  Where  the  entire  contract  of  in- 
surance between  an  insured  and  an  iu- 
surance  oompany  was  contained  in  the 
written  application  and  a  binding  rereipt 
issued  by  the  insurer's  soliciting  agent, 
acknowledging  the  receipt  of  part  of  the 
premium,  which  receipt  was  accepted  in 
writing   by   the   insured,    the   constructios 
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thereof  was  for  the  court,  and  it  was  error 
for  court  to  allow  a  witness  to  give  his 
opinion  as  to  the  construction  of  the  terms 
thereof.  Bowen  t.  Mutual  L.  Ins.  Co.  20 
S.  D.  103,  104  N.  W.  1040. 

163.  The  construction  of  a  deed  from  an 
agent  to  his  principal,  which  deed  purports 
to  convey  in  fee  simple,  but  which  it  is 
claimed  was  only  intended  to  convey  agent's 
interest  as  trusteee,  is  for  the  court.  Ber- 
nardy  v.  Colonial  &  U.  S.  Mortg.  Co.  20  S. 
D.  193  105  N.  W.  737. 

i.  Identit}/. 

164.  Whether  or  not  an  alleged  libelous 
article  in  which  no  names  were  mentioned, 
referred  to  the  plaintiff  in  a  libel  action 
is  a  question  for  the  jury.  Barron  v. 
Smith,  19  S.  D.  50,  101  N.  W.  1105. 

165.  The  identity  and  value  of  a  diamond 
which  has  been  pawned  are  questions  for 
tlie  jury,  where  the  evidence  is  sharply  con- 
flicting between  the  pawnbroker  and  the 
pledgeor.  Loftus  v.  Agrant,  18  S.  D.  55, 
99  N.  W.  90. 

j.  Obscenity. 

166.  In  an  indictment  under  U.  S.  Rev. 
Stat.  §  3893,  U.  S.  Com^.  SUt.  1901,  p. 
2658,  as  amended,  prohibiting  the  use  of 
the  mails  for  circulation  of  obscene  writ- 
ings, there  ia  a  preliminary  question  for 
the  court  to  say  whether  the  writing  could 

■  by  any  reasonable  judgment  be  held  to 
come  within  the  prohibition  of  the  law, 
but  if  it  is  fairly  open  to  the  construction 
of  being  either  obscene,  lewd,  or  lascivious, 
it  is  proper  for  the  court  to  submit  the 
question  of  its  character  to  the  jury. 
Knowles  v.  United  States,  95  C.  C.  A.  679, 
170  Fed.  409. 

167.  Whether  a  publication  announcing 
the  death  of  an  unmarried  girl  by  an  at- 
tempted abortion,  and  which  glorifies  for- 
nication and  places  it  under  the  blessing  of 
€k>d,  designating  the  offspring  of  such  in- 
tercourse as  "love  children"  and  declaring 
that  the  army  of  genius  has  been  largely 
recruited  from  the  ranks  of  illegitimates, 
is  obscene,  lewd,  or  lascivious,  within  the 
meaning  of  U.  S.  Rev.  Stat.  §  3893,  U.  8. 
Comp.  Stat.  1901,  p.  2658,  prohibiting  the 
use  of  the  mails  for  the  circulation  of  ob- 
scene, lewd,  or  lascivious  matter,  is  a 
question  for  the  jury.  Knowles  v.  United 
States,. 95  C.  C.  A.  679,  170  Fed.  409. 

k.  Value;  Damaget. 
See  also  supra,  165;  Evidence,  073. 

168.  Value  need  not  be  submitted  to  the 
jury  in  a  prosecution  for  receiving  stolen 
goods  where  it  was  indisputably  far  above 
the  criminal  amount.  State  v.  Pirkey,  22 
S.  D.  550,  118  N.  W.  1042,  18  A.  &  E.  Ann. 
Cas.   192. 

169.  In  an  action  for  libel  where  pu- 
nitive as  well  as  compensatory  damages 
are  allowable,  the  question  of  the  amount 
of  damages  is  within  the  province  of  the 
jury.  Lauder  y.  Jones,  13  JI.  D.  526,  101 
N.  W.  907. 


L  Tender. 

170.  Whether  or  not  a  tender  of  money 
due  under  a  contract  for  the  purchase  of 
lands  was  held  open  a  reasonable  length 
of  time  is  a  question  for  the  jury  where 
the  parties  were  in  a  determined  contro- 
versy as  to  the  time  from  which  interest 
should  be  allowed,  and  the  tender  was  made 
for  the  purpose  of  performing  prerequisites 
to  commencing  an  action,  and  the  evidence 
of  plaintiff,  which  is  uncontradicted  by  de- 
fendant, shows  that  the  tender  was  neither 
accepted  nor  refuHed,  and  defendnnt's  tes- 
timony that  he  subsequently,  on  the  same 
day,  offered  to  accept  the  tender  is  denied 
by  plaintiff.  Beiseker  v.  Moore,  98  C.  C.  A. 
272,  174  Fed.   368. 

m.  Care  or  Negligence. 

1.  /n  General. 

Direction    of    verdict,    see    infra,    271-278. 
See  also  supra,  125;  infra,  178. 

171.  The  sufficiency  of  the  evidence, 
where  it  is  undisputed,  to  authorize  the 
jury  in  finding  a  defendant  guilty  of  negli- 
gence is  exclusively  for  the  court.  Jones 
V.  Sioux  Falls,  18  S.  D.  477,  101  N.  W.  43. 

172.  The  question  of  negligence  becomes 
a  question  of  law  only  when  upon  the  undis- 
puted facts  reasonable  men  can  draw  but  one 
conclusion.  When  reasonable  minds  may 
differ,  the  question  is  for  the  jury.  Pyke 
V.  Jamestown,  15  N.  D.  157,  107  N.  W. 
359. 

173.  The  question  of  the  negligence  of 
a  defendant  <a  the  alleged  contributory 
negligence  of  a  plaintiff  is  primary  and 
generally  a  question  of  fact  for  the  jury. 
Pvke  V.  Jamestown,  15  N.  D.  157,  107  N. 
W.  359. 

174.  Where  the  evidence  is  such  that 
different  persons  may  reasonably  reach 
different  conclusions,  the  question  of  the 
negligence  of  the  defendant  and  of  the 
contributory  negligence  of  the  plaintiff  is 
for  the  jury.  Solberg  v.  Schlosser,  —  X. 
D.  — ,  30  L.R.A.(N.S.)  1111,  127  N.  W. 
91. 

176.  The  question  of  negligence  or  con- 
tributory negligence  is  one  of  law  for  the 
court,  where  the  facts  relating  thereto  are 
not  in  dispute  and  but  one  inference  can 
reasonably  be  deduced  therefrom.  Mor- 
rison, y.  Lee,  16  N.  D.  377,  13  L.R.A.(N.S.) 
650,  113  N.  W.  1025. 

176.  The  question  of  an  agent's  liability 
to  his  principal  for  loss  caused  by  his  fail- 
ure to  comply  with  clear  and  specific  writ- 
ten instructions  is  for  the  court,  where  the 
facts  are  not  in  dispute.  Queen  City  F. 
Ins.  Co.  y.  First  Nat.  Bank.  18  N.  D.  603, 
22  L.R.A.(X.S.)    509,  120  N.  W  545. 

177.  Defendant  took  a  mare  belonging  to 
plaintiff  to  pasture  for  the  season,  and  in 
the  month  of  October,  two  or  three  days 
after  having  built  a  barbed-wire  fence 
around  a  corral  about  eight  rods  in  length 
a  gate,  permitted  plaintiff's  mare  to  bo 
connected  with  the  pasture  by  a  lane  and 
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driven  into  such  corral  with  other  horses, 
and  either  closed  or  permitted  the  gate  to 
be  closed.  While  the  horses  were  re- 
strained in  such  corral,  the  mare  of  the 
plaintiff  got  entangled  in  a  barbed  wire 
and  injured  so  it  became  necessary  to  Icill 
her.  It  was  held,  in  an  action  to  recover 
her  value,  and  charging  her  loss  to  the 
negligence  of  the  defendant,  the  question  of 
negligence  was  one  of  fact  for  the  jury  to 
determine.  McBride  v.  Wallace,  17  ^.  D. 
495,  117  N.  W.  857. 
Contributory  nesUgenoe. 
On  highway,  see  infra,  187-192. 
At  railroad  crossing,  see  infra,  196,  200, 
202.  -^ 

Of  employee,  see  infra,  IV.  m,-3. 
Nee  also  supra,  173-175. 

178.  Contributory  negligence  as  well  as 
negligence  of  the  defendant,  are  questions 
for  the  jury  in  a  case  at  law,  unless  the 
conceded  facts  from  which  the  inference 
must  be  drawn  admit  of  only  one  conclu- 
sion, in  the  minds  of  fair-minded  men. 
Carr  v.  Minneapolis,  St.  P.  &  8.  Ste.  M. 
R.  Co.  16  N.  D.  217,  112  N.  W.  972. 

179.  The  question  of  contributory  negli- 
gence was  properly  one  for  the  jury  where 
the  evidence  as  to  the  cause  of  the  action 
was  contradictory.  Hall  v.  Northern  P. 
R.  Co.  16  N.  D.  60,  111  N.  W.  609,  14 
A.  &.  E.  Ann.  Cas.  960. 

180.  In  the  determination  of  what  con- 
stitutes ordinary  care  the  jury  may  take 
into  consideration  the  circumstances,  age. 
intelligence,  knowledge  and  experience  of 
the  person  in  question.  Davy  v.  Great 
Northern  R.  Co.  —  N.  D.  — ,  128  N.  W. 
311. 

2.  Injuries    on   Eighvoayt. 

Direction  of  yerdict,  see  infra,  277. 

181.  In  a  personal  injury  action  for  an 
injury  caused  by  an  obstruction  on  a  side- 
walk from  a  cable  suspended  across  it, 
the  question  of  negligence  in  the  manner 
of  suspension  of  the  cable  is  for  the  jury. 
Miller  v.  McConnell,  23  S.  D.  137,  120 
N.  W.  888. 

182.  Whether  or  not  a  telephone  com- 
pany was  negligent  in  permitting  its  wires 
to  remain  down  on  and  across  a  public 
highway  after  notice  of  their  dangerous 
condition  was  a  question  for  the  jury.  Snee 
V.  Clear  Lake  Teleph.  Co.  —  S.  D.  — ,  123 
N.  W.  729. 

Negllgenoe  of  mmnioipaUty. 
Direction  of   verdict,   see   infra,  277. 
See  also  supra,  132..  133;   infra,  187. 

183.  Whether  on  a  dark  and  stormy 
night  a  municipal  corporation  used  the 
proper  degree  of  care  where  only  one  light 
was  shown  to  guard  an  excavation  in  the 
street  was  a  question  for  the  jury.  Wells 
V.  Lisbon,  —  N.  D.  — .  128  N.  W.  308. 

184.  Whether  a  wire  attached  to  a  string- 
er at  the  outer  edge  of  a  sidewalk,  or  to 
stakes  driven  in  the  street  very  close  to 
the  sidewalk  and  extending  along  the  side- 
walk to  the  top  of  a  fruit  booth,  six  feet 
higher   than   the   sidewalk,   and   eight   feet 


from  the  place  where  the  wire  is  attached 
to  the  stakes  or  sidewalk,  ia  an  obetme- 
tion  on  the  sidewalk,  is  a  question  of  fact 
tor  the  jury.  Johnson  v.  Fargo,  15  N.  D. 
625,  108  N.  W.  243. 

[Cited  in  note  in  20  L.R.A.(N.S.)  583, 
651,  on  liability  of  municipality  for 
defects  or  obstructions  in  street*  as 
a  question  for  the  jury.] 

185.  In  determining  the  question  of 
whether  a  walk  is  reasonably  safe,  the  jury 
should  determine  whether  it  is  so  reason- 
ably safe,  not  only  in  view  of  climatic 
conditions,  but  also  in  view  of  the  topog- 
raphy of  the  place  where  such  walks  are 
laid,  and  where  t;.e  evidence  shows  that  it 
would  be  impossible  to  properly  construct 
walks  without  placing  the  game  upon  more 
or  less  of  a  slant  in  order  to  pass  from  one 
cross-street  to  another,  this  fact  should  also 
be  taken  into  consideration.  Smith  v.  Yank- 
ton, 23  S.  D.  352,  121  N.  W.  848. 

186.  Whether  the  construction  of  a  plank 
approach  from  a  cross-walk  to  the  sidewalk 
is  negligent  ia  a  proper  question  of  fact  for 
the  jury,  especially  .where  there  is  testi- 
mony that  the  construction  is  negligent,  if 
the  circumstances  would  allow  a  letter  one. 
Council  V.  Canton,  —  S.  D.  — ,  124  N.  W. 
839. 

Contributory  neclifeenee. 
Direction  of  verdict,  see  infra^  277. 
See  also  Highways,  44. 

187.  Whether  a  plaintiff  is  guilty  of  c»n- ' 
tributory  negligence,  and  whether  a  city  is 
guilty  of  negligence  in  permitting  an  ob- 
struction to  continue  on  a  sidewalk,  are 
ordinarily  questions  of  fact  for  a  jury. 
Johnson  V.  Fargo,  16  N.  D.  526.  108  N.  W. 
243. 

fCited  in  note  in  21  L.R.A.(N.S.)  648, 
on  contributory  negligence  as  affect- 
ing municipal  liability  for  defects  and 
obstructions   in   streets.] 

188.  Mere  knovledge,  on  the  part  of  a 
traveler,  of  a  defect  existing  in  a  highway, 
is  not,  in  general,  conclusive  of  his  negli- 
gence in  attempting  to  pass  it,  but  the 
question  whether  he  acted  prudently  will 
be  one  of  fact  for  the  jury,  unless  it  be  a 
case  where  fairminded  men  could  not  differ 
as  to  his  having  acted  rashlv.  Snee  v. 
Clear  Lake  Teleph.  Co.  —  S.  D.  — ,  123 
N.  W.  729. 

189.  The  issue  of  contributory  negligence 
of  plaintiff  in  an  action  for  personal  in- 
juries in  falling  over  a  loose  plank  in  a 
city  street  is  properly  left  to  the  jury, 
where  the  evidence  shows  that  the  accideirt 
occurred  on  a  dark  night  while  plaintiff 
was  walking  from  a  bridge  sidewalk  across 
a  comer  of  the  street  to  the  main  side- 
walk which  did  not  align  with  the  bridge 
sidewalk,  and  that  pedestrians  customsrily 
walked  there  in  traveling  between  the  two 
places.  Grand  Forks  v.  Allman,  83  C  C. 
A.  554,  153  Fed.  532. 

[Cited  in  note  in  16  L.R.A.(N.S.)  480. 
on  negligence  in  attempting  to  croM. 
after  dark,  defective  or  obstructed 
street.] 
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190.  Whether  a  traveler  was  guilty  of 
negligence  in  driving  into  an  excavation 
in  the  street  on  a  dark  and  stormy  night 
is  a  question  for  the  jury  where  the  evi- 
dence discloses  that  the  light  wag  placed 
in  the  middle  of  the  street  while  the  ex- 
cavation was  at  the  side  and  that  the 
pile  of  dirt  from  the  excavation  was  con- 
cealed by  the  drifting  snow.  Wells  v. 
Lisbon,  —  N.  D.  — ,  128  N.  W.  308. 

191.  Where  a  telephone  company  had 
negligently  allowed  its  wires  to  remain 
down  across  a  highway  after  notice,  and  a 
traveler  had  been  injured  thereby,  the  ques- 
tion of  his  contributory  negligence  in  trav- 
eling on  such  highway  at  night  after  hav- 
ing traveled  over  the  same  about  five  hours 
l>efore  during  the  day,  was  for  the  jury. 
.Snee  v.  Clear  Lake  Teleph.  Co.  —  8.  D. 
— ,  123  N.  W.  729. 

192.  The  contributory  negligence  of  one 
injured  by  the  tipping  over  of  his  wagon 
which  was  loaded  in  the  usual  manner  with 
flax  straw,  8  feet  high,  while  driving  along 
a  public  highway,  is  for  the  jury,  where  it 
appears  that  he  knew  of  the  rough  con- 
dition of  the  road,  but  testified  that  he 
could  not  turn  around  or  avoid  it  after 
the  discovery  of  the  dangerous  condition, 
that  in  driving  over  it  he  was  attempting  to 
follow  the  tracks  of  others,  who  haa  driven 
over  it  about  the  same  time,  and  that  he 
exercised  the  greatest  care  in  driving.  Sol- 
berg  v.  Schlosser,  —  X.  D.  — ,  30  L.R.A. 
(N.S.)  1111,  127  N.  W.  91. 

3.  Contributory    Kegligence    of    Employee. 

193.  Plaintiff,  a  minor,  between  19  and 
20  years  of  age,  was  injured  while  in  de- 
fendant's employ  in  attempting  to  operate 
»  dangerous  contrivance  which  defendant's 
manager  had  caused  to  be  recently  installe'd 
for  the  purpose  of  utilizing  power  for  a 
gasoline  engine  used  at  defendant's  grain 
elevator  in  pulling  cars  into  position  for 
loading  grain.  Such  eontrivance  consisted 
of  a  wooden  drum  or  capstan  which  was 
oecurely  bolted  to  the  shaft  connecting  the 
engine  to  the  machinery  in  the  elevator, 
and  also  a  long  rope  extending  from  such 
drum,  or  capstan  to  a  pulley  attached  to 
the  rail  of  the  railroad  track  about  thirty 
feet  distant  and  at  right  angles  therewith 
and  thence  along  the  track  to  the  car  to  be 
moved.  The  scheme  was  to  pull  the  car  by 
causing  the  rope  to  wind  upon  such  capstan 
as  the  shaft  revolved  and,  m  order  to  oper- 
ate the  same  it  was  necessary  for  some  one 
to  stand  back  of  such  capstan  and  pull  the 
rope  sufliciently  taut  to  create  enough  fric- 
tion to  cause  such  rope  to  wind.  Plaintiff 
was  by  defendant's  manager  assigned  to 
such  duty,  and  he  was  injured  during  the 
flrs^  attempt  to  operate  the  contrivance  by 
l>eing  caught  by  such  rope  and  pulled  upon 
and  around  such  drum.  Held,  that  the 
questions  of  defendant's  negligence,  of 
plaintifTs  contributory  negligence,  and  his 
assumption  of  the  risks  were  property  for 
the  jury,  as  he  had  aided  the  vice-principal 
in  placing  the  machine  and  was  instrumen- 
tal  in  having  same   installed.     Umiited  v. 


Colgate   Farmers'   Elevator   Co.    18   N.    D. 

309,  122  N.  W.  390. 

Railroad  employee. 

See  also  Master  and  Servant,  11. 

194.  It  was  a  question  for  the  jury  wheth- 
er a  section  man  was  guilty  of  contribu- 
tory negligence  in  walking  on  a  tracK  on 
a  cold  winter's  day  without  being  on  the 
lookout  for  trains  where  it  appeared  the 
line  had  been  blockaded  for  two  days  and 
he  had  been  informed  by  the  operator  that 
no  train  was  due  and  noticed  that  the  block 
signal  was  set  for  trains  to  stop  and  that 
he  was  struck  by  a  passing  train  after  hav- 
ing walked  but  1400  feet  from  the  station. 
Davy  V.  Great  Northern  R.  Co.  —  N.  D.  — , 
128  N.  W.  311. 

196.  In  determining  whether  a  section 
man  in  walking  on  the  track  without  watch- 
ing out  for  trains  was  guilty  of  contribu- 
tory negligence,  the  jury  had  a  right  to  take 
into  consideration  information  which  he  had 
received  from  the  telegraph  operator  and 
the  position  of  the  block  signal,  as  well  as 
other  surrounding  circumstances.  Davy  v. 
Great  Northern  R.  Co.  —  N.  D.  — ,  128 
N.  W.  311.. 

4.  Injuries   at   Railroad   Croaring. 
Direction  of  verdict,  see   infra,   275. 

196.  Where  the  deceased  was  killed  while 
crossing  a  railroad  track  upon  a  path  used 
by  the  town  people  in  going  from  one  part 
of  the  town  to  the  other,  the  day  being 
stormy  and  a  blizzard  in  progress,  and  no 
one  saw  the  accident,  the  question  of  the 
negligence  of  the  defendant  company  and 
the  contributory  negligence  of  the  deceased 
was  for  the  jury.  Kunkel  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  18  N.  D.  367, 
121  N.  W.  830. 

197.  The  probability  of  the  correctness  of 
plaintiffs'  evidence  that  a  switchman  called 
to  plaintiffs  while  riding  with  others  in  an 
automobile  while  freight  cars  were  being 
pushed  across  the  street,  and  then  told 
them  to  go  on  while  the  nearest  car  was 
standing  about  the  middle  of  the  street, 
and  that  a  collision  occurred  while  doing 
so,  the  train  having  started  again,  is  for 
the  jury,  where  the  testimony  of  witnesses 
for  defendant  in  regard  to  the  matter  is 
conflicting.  Northern  P.  R.  Co.  v.  Vidal, 
—  C.  C.  A.  — ,  184  Fed.  707. 

198.  It  was  a  question  for  the  jury  wheth- 
er the  engineer  of  a  snow  plow  was  guilty 
of  negligence  in  failing  to  blow  a  whistle 
in  passing  through  a  village  at  a  high  rate 
of  speed  made  necessary  by  the  amount  of 
snow,  where  he  was  informed  that  the 
track  was  clear  and  had  no  knowledge  that 
a  passenger  train  was  stalled  on  the  side 
track  and  it  appeared  that  the  station  was 
at  the  extreme  edge  of  the  village.  Davy 
v.  Great  Northern  R.  Co.  —  N.  D.  — , 
128  N.  W.  311. 

199.  Where  in  an  action  for  injuries  to 
the  plaintiff  by  the  frightening  of  her  team 
by  the  sounding  of  a  whistle  on  the  defend- 
ant's locomctive,  the  evidence  was  (onfli<t- 
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ing  as  to  whether  the  two  private  crossings 
which  the  train  was  approaching  were  such 
places  of  danger  as  to  require  the  whistle 
to  be  sounded,  the  question  as  to  whether 
the  engineer  was  negligent  in  sounding  the 
whistle  when  so  approaching  the  crossings, 
was  for  the  jury.  Lvons  v.  Chicago,  M.  & 
St.  P.  R.  Co.  —  S.  b.  — ,  128  N.  W.  134. 
Contribntory  aegUcence. 

200.  In  an  action  for  personal  injuries 
caused  by  a  collision  at  a  public  crossing 
over  defendant's  railroad,  the  question*  ot 
plaintiff's  contributory  negligence  was  prop- 
erly submitted  to  the  jury  where  the  acci- 
dent happened  in  the  day  time  and  it  ap- 
peared that  plaintiff  looked  along  the  track 
when  at  a  distance  of  125  feet,  that  from 
such  point  to  within  25  feet  of  the  cross- 
ing the  view  was  obscured  and  plaintiff  was 
within  a  few  feet  of  the  track  before  he 
observed  the  train  which  gave  no  signal 
for  the  crossing.  Hollinshead  v.  Minneapo- 
lis, St.  P.  &  S.  Ste.  M.  R.  Co.  —  N.  D.  — , 
127  N.  W.  993. 

201.  It  could  not  be  said  as  a  matter  of 
law  that  one  was  guilty  of  contributory 
negligence  in  failing  to  stop  his  automobile 
before  crossing  tracks  in  railroad  yards 
where  he  was  unaware  that  a  train  was 
switching  in  the  yards  and  did  not  observe 
any  train  approaching  the  tracks.  Pendrov 
V.  Great  Northern  R.  Co.  17  N.  D.  433, 
117  N.  W.  531. 

fCited  in  note  in  21  L.R.A.(N.S.)  795, 
on  care  required  of  driver  of  automo- 
bile at  railroad  crossings.] 

202.  Action  to  recover  damages  for  injury 
done  to  plaintifTs  automobile  by  a  collision 
with  defendant's  train  at  a  public  crossing. 
Plaintiff's  daughter  was  driving  the  auto- 
mobile, and  the  plaintiff  and  others  were 
riding  therein  at  the  time  of  the  accident. 
"The  proof  shows  that  at  the  time  of  the 
accident  and  for  some  time  prior  thereto 
defendant's  train  crew  was  engaged  in 
switching  in  its  yards  at  the  city  of  Towner 
where  the  accident  occurred,  but  that  plain- 
tiff and  his  daughter,  although  they  had 
been  pleasure  riding  about  the  city  for  some 
time,  did  not  know  that  such  switching 
was  being  done.  In  approaching  such  cross- 
ing the  view  of  the  occupants  of  the  car  was 
obstructed  by  buildings  and  other  struc- 
tures. Plaintiff  and  his  daughter  testified 
that  in  approaching  such  crossing  they 
looked  and  listened  for  trains,  but  heard  none 
Just  prior  to  reaching  the  crossing  the  gear 
of  the  automobile  was  changed  from  high 
to  low  speed,  and  the  noise  which  it  made 
was  about  the  same  as  that  of  an  ordinary 
lumber  wagon  going  at  the  same  speed, 
which  was  about  five  miles  per  hour.  The 
train  which  collided  with  the  automobile 
was  being  backed  over  this  crossing  in  a 
westerly  direction,  the  first  car  and  the  one 
which  came  in  contact  with  the  automobile 
being  a  flat  car  loaded  with  iron.  Held, 
that  the  question  of  the  contributory  negli- 
gence of  plaintiff  and  his  daughter  was 
properly  submitted  to  the  jury.  Pendroy 
V.  Great  Northern  R.  Co.  17  N.  D.  433, 
117  N.  W.  631. 


5.  Injury  to  AninutU  on   Railrx>ad  Tnck. 

Direction   of   verdict,   see   infra,   273,  274. 

203.  In  an  action  for  negligence  of  & 
railroad  company  in  killing  and .  injuring 
cattle  on  defendant's  right  of  way  by  train, 
plaintiffs  rested  after  proving  the  killing, 
injury,  and  value;  but  on  cross-examina- 
tion of  plaintiffs'  witnesses,  by  whom  such 
proof  bad  been  made,  it  bad  been  shown 
that  plaintiffs'  buildings  were  one  mile 
from  the  railway  track;  that  the  cattle 
in  question  were  confined  at  the  buildings 
during  the  night,  but  in  the  day  time  werr 
driven  south  of  the  buildings  and  turned 
onto  grass  land  according  to  custom;  that 
they  had  never  before  the  day  in  question 
been  known  to  stray  upon  the  defendant's 
right  of  way,  but  on  the  day  of  the  acci- 
dent they  went  upon  the  defendant's  right 
of  way,  without  the  knowledge  of  the  plain- 
tiffs, and  some  were  killed  and  others  in- 
jured by  one  of  defendant's  trains.  Held, 
that  the  question  of  plaintiffs'  negligence 
in  turning  their  cattle  out  under  the  cir- 
cumstances was  for  the  jury.  Carr  v.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  16 
N.  D.  217,  112  N.  W.  972. 

-  6.  Negligence    of    Carrier. 
Direction  of  verdict,  see  infra,  276. 

204.  The  question  of  the  negligence  of  a 
street  car  company  and  a  passenger  at- 
tempting to  enter  the  car  who  is  injured  by 
the  insufficiency  of  a  plank  placed  to  facili- 
tate entrance  to  the  car  is  ordinarilv  for 
the  jury.  Messenger  v.  Valley  Citv  Street 
ft  I.  R.  Co.  —  N.  D.  — ,  —  L.RjL(N.S.) 
— ,  128  N.  W.  1023. 

Of  IlTe  atook. 

205.  Whether  or  not  delays,  and  break- 
ages in  cars,  in  the  carriage  of  live  stock, 
were  the  result  of  gross  negligence  is  a 
question  for  the  jury  where  different  eou- 
clusions  may  be  drawn  therefrom.  Berr>' 
V.  Chicago,  M.  ft  St.  P.  R.  Co.  —  S.  D. 
— ,  124  N.  W.  869. 

n.  Grounds  for  Discharge  of  Employee. 

206.  The  sufficiency  of  the  caiue  for  a 
discharge  from  service  under  an  existing 
contract  is  a  question  of  law  for  the  court, 
where  the  facta  are  undisputed.  McGTtfsoT 
V.  Harm,  —  N.  D.  — ,  30  L.R.A(X.S.) 
649,  125  N.  W.  885. 

o.  Impeachment  of  Witnett. 

207.  Whether  the  testimony  of  a  com- 
mitting magistrate  as  to  the  evidence 
given  by  a  witness  on  the  preliminarj- 
hearing  of  the  defendant  tended  to  impMcb 
the  witness  was  a  question  for  the  jirv. 
Stete  V.  Pirkey,  22  S.  D.  650,  118  S.  «'• 
1042,  18  A.  ft  E.  Ann.  Cas.  192. 

p.  Mitcellaneous. 
See  also  infra,  438. 

208.  Whether  a  sale  of  liquids  is  msde 
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as  a  medicine  or  as  a  beverage,  under  N.  D. 
Kev.  Codes  1899,  §  7598,  is  a  question  of  fact 
for  the  jury.  State  v.  Williams,  14  N.  D. 
411,  104  N.  W.  546. 

2U9.  It  was  not  error  for  the  court  to 
withdraw  from  the  jury  the  issue  as  to  the 
right  of  the  defendant  to  be  credited  for 
obligations  incurred  in  the  sale  of  plain- 
tiff's land,  where  there  was  no  evidence  of- 
fered to  show  the  value  of  the  services  for 
which  the  obligation  was  incurred.  Chrys- 
tal  V.  Gerlach,  —  S.  U.  — ,  125  N.  W.  633. 

210.  It  was  sufficient  to  go  to  the  jury 
that  the  house  alleged  to  be  of  ill  fame, 
contained  several  girls  whose  conduct  was 
that  of  inmates  of  aucU  a  house,  that  they 
danced  with  men  and  solicited  them  to  buy 
beer,  and  that  men  frequented  the  house 
at  night,  it  being  reputed  to  be  a  house  of 
ill-fame.  State  v.  Ballew,  —  S.  D.  — , 
128  N.  VV.  716. 

211.  Where  in  an  action  to  recover  the 
rent  of  leased  premises  the  defense  was 
that  the  defendant  had  rescinded  the  please 
and  that  plaintiff  had  consented  to  the  re- 
scission by  moving  in  and  occupying  the 
premises  himself,  it  was  a  question  for  the 
jury  whether  the  plaintitfs  had  moved  in 
and  occupied  the  premises,  where  the  tes- 
timony on  that  point  was  conflicting.  Stott 
V.  Chamberlain,  21  S.  D.  620,  114  N.  W. 
683. 

212.  It  is  a  question  for  the  jury,  on  the 
trial  of  an  indictment  for  the  larceny  of 
one  of  three  head  of  cattle,  found  dressed 
in  defendant's  barn,  in  which  the  pleas  of 
not  guilty  and  former  jeopardy  are  inter- 
posed as  defenses,  to  determine  whether  one 
of  such  animals  for  the  larceny  of  which 
the  defendant  had  been  acquitted  and  the 
animal  for  the  taking  of  which  he  is  on 
trial,  were  taken  at  the  same  time.  State 
V.  Kieffer,  17  S.  D.  67,  95  N.  W.  289. 

213.  Evidence  in  support  of  a  plea  of 
former  acquittal  interposed  as  a  defense, 
on  a  trial  for  violation  of  the  liquor  law 
must.  Under  S.  D.  Rev.  Code  Crim.  Proc. 
§§  299  and  300,  be  submitted  to  the  jury 
instead  of  being  decided  by  the  court. 
State  T.  Irwin,  17  S.  D.  380,  97  N.  W.  7. 


V.  DtBECTINO     Vesdict;     Nonsxjit;     Peb- 
EMPTOBT   iNSTRXJCnONS. 

a.  In  Oeneral. 

Kecessity  for  bringing  evidence  into  record 
on  appeal,  see  Appeal  and  Error,  137, 
138. 

Aflsignment  of  errors  as  to,  see  Appeal  and 
Error,  264. 

Necessity  for  exceptions  to,  see  Appeal  and 
Error,  278-381. 

Presumption  on  appeal  in  case  of,  see  Ap- 
peal  and  Error,  400. 

Hatters  considered  on  appeal  from  direc- 
tion of  verdict,  see  Appeal  and  Error, 
657. 

Kecessity  of  motion  for  new  trial  in  case 
of,  see  Appeal  and  Error,  731,  732. 


First  objecting  as  to,  on  appeal,  see  Ap- 
peal and  Error,  781,  782. 

Review  of  verdict  directed  by  court,  see 
Appeal  and  Error,  854. 

Waiver  of  objections  as  to,  see  Appeal  and 
Error,  VII.  g,  4. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  7,  e. 

Judgment  notwithstanding  verdict  on  re- 
hearing of  motion  for  directed  verdict, 
see  Judgment,  41. 

Motion  for  directed  verdict  as  essential  to 
judgment  notwithstanding  verdict,  see 
Judgment,  42,  43. 

Error  in,  as  ground  for  new  trial,  see  New 
Trial,  22-24. 

See  also  supra,  26,  27;  infra,  294. 

214.  The  denial  of  defendant's  motion  for 
a  directed  verdict  at  the  close  of  all  the 
evidence  challenges  its  sufficiency  to  sustain 
the  verdict.     Northern  P.  R.  Co.  v.  Vidal, 

—  C.  C.  A.  — ,  184  Fed.  707. 

215.  The  facts  will  be  regarded  as  un- 
disputed, where  both  parties  move  for  the 
direction  of  a  verdict  without  requesting 
the  submission  of  the  case  to  the  jury,  and 
the  trial  court  is  authorized  to  draw  all  in- 
ferences therefrom  that  a  jury  might  had 
the  case  been  submitted  to  it.  Bundling  v. 
Willey,  19  S.  D.  293,  103  N.  W.  38,  9  A. 
&  E.  Ann.  Cas.  644. 

216.  The  motion  at  the  close  of  a  trial 
for  a  directed  verdict  is  in  the  nature  of 
a  demurrer  to  the  evidence,  and  all  fair  in- 
ferences from  the  evidence  must  be  drawn 
in  favor  of  the  person  against  whom  such 
verdict  was  directed,  and  where  honest  and 
intelligent  men  may  fairly  differ  in  their 
conclusions  from  the  evidence  it  is  error  to 
direct  a  verdict.  John  Miller  Co.  v.  Klov- 
stad,  14  N.  D.  435,  106  N.  W.  164. 

217.  On  a  motion  by  defendant  for  a  di- 
rected verdict,  the  trial  court  and  the  su- 
preme court  will  assume  the  evidence  of  the 
plaintiff  to  be  undisputed,  and  give  it  the 
most  favorable  construction  for  the  plaintiff 
that  it  will  properly  bear,  and  give  plain- 
tiff the  benefit  of  all  reasonable  inferences 
arising  therefrom.    Ernster  v.  Christianson, 

—  S.  D.  — ,  123  N.  W.  711. 
Neoeaaity  for  ezoeptiom  for  refusal. 

218.  It  is  not  necessary  to  except  to  the 
denial  of  a  motion  for  a  directed  verdict  in 
order  to  preserve  the  right  to  move  for 
judgment  notwithstanding  the  verdict. 
Satterlee  v.  Modern  Brotherhood  of  Amer- 
ica, 15  N.  D.  92,  106  N.  W.  561. 
Motion  by  both  parties. 

See  also  infra,  226,  258,  451. 

219.  Where  both  parties  make  a  motion 
for  a  directed  verdict,  the  issues  are  there- 
by taken  from  the  jury.     Bower  v.  Jones, 

—  S.  D.  — ,  128  N.  W.  470. 

220.  Where  both  parties  make  motions 
for  a  directed  verdict,  they  are  deemed  to 
consent  to  a  decision  by  the  court  of  all 
questions  as  questions  of  law.  Aber  v. 
Twichell,  17  N.  D.  229,  116  N.  W.  96. 

221.  Where  both  parties  make  a  motion 
for  a  directed  verdict,  they  in  effect  admit 
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that  the  eridence  U  nndUpated,  and  that 
the  only  question  to  be  decided  by  the 
court  i«  a  que»tioD  of  law.  McComb  t. 
Baskerville,  20  8.  D.  353,  106  X.  W.  300. 

222.  Where  both  parties  submit  a  motion 
for  a  directed  verdict  and  the  one  against 
wliom  the  verdict  is  directed  requests  that 
any  question  of  fact  be  submitted  to  the 
jury,  the  party  making  the  request  does  not 
thereby  waive  findings  bv  the  jury.  Cooler 
V.   Eidenps^,   18   N.   U.   338,   121    X.  W.   83. 

223.  In  an  action  to  recover  money  paid 
on  a  forged  check  l>oth  parties  having  asked 
for  a  directed  verdio,  it  was  properly  given 
for  the  plaintiff,  where  there  was  testimony 
by  plaintiff  to  the  fact  of  forgery  and  some 
corroboration  thereof,  and  no  testimony 
that  it  was  not  forged.  Greenwald  v.  Ford, 
21  8.  D.  28.  109  X.  W.  516. 

Waiver  e<  rlsht  to  directed  Terdlet. 

224.  A  buyer  does  not  waive  bis  right 
to  a  directed  verdict  by  allowing  proof  of  a 
sale  of  personal  property,  which  failed  to 
establish  any  of  the  things  essential  to  a 
valid  contract,  by  failing  to  object  at  the 
time  the  evidence  was  offered.  Jones  v. 
Pettigrew,  —  S.  D.  — ,  127  N.  W.  638. 

b.  Sufficiency  of  Motion. 

225.  A  motion  to  direct  a  verdict  should 
•pecify  the  grounds  relied  on.  Hanson  v. 
Lindstrom,  16  X.  D.  684,  108  X.  W.  798. 

226.  Where  the  only  defense  in  an  action 
upon  a  life  insurance  policy,  was  that  the 
note  given  for  the  initial  premium  had  not 
been  paid  though  the  policy  had  been  de- 
livered and  contained  a  recital  that  the 
premium  bad  been  paid,  which  was  con- 
clusive evidence  of  such  payment  under  iS. 
D.  Civ.  Code,  §  1849,  it  was  not  error  to 
direct  a  verdict  for  the  plaintiff  upon  a 
motion  therefor,  although  the  motion  did 
not  specify  the  grounds  upon  which  the 
•ame  was  made.  Chasae  v.  Bankers'  Re- 
serve Fund  L.  Ins.  Co.  —  S.  D.  — ,  129  X. 
W.  668. 

c.  When    Verdict    Should    be   Directed,    or 
Peremptory  Inatritction*  Oiven. 

227.  A  verdict  is  properly  directed  for 
defendant  where  the  evidence,  with  all  the 
inferences  which  can  justifiably  be  dravm 
therefrom,  is  insuOicient  to  support  a  ver- 
dict for  plaintiff.  Watters  v.  Dancey,  23 
S.  a  481,  122  X.  W.  430. 

228.  A  verdict  is  properly  directed  for 
defendant  where  the  evidence  with  all  the 
inferences  naturally  and  logically  flowing 
therefrom  would  be  insullirient  to  uphold  a 
verdict  in  favor  of  plaintiff,  or  where  the 
court,  in  the  exercise  of  a  sound  judicial 
discretion,  would  feel  impelled  to  set  aside 
a  verdict  in  favor  of  plaintiff  because  not 
stipportod  bv  the  evidence.  Swords  v.  Page, 
98  C.  0.  A.'  528,  174  Fed.  916. 

2"2n.  A  court  should  not  direct  a  verdict 
in  favor  of  either  party  where  the  evidence 
is  conflictins.  Daring  v.  St.  Lawrence  Twp. 
23  R.  D.  024,   122  X.  W.  664. 

230.  A  verdict  should  not  be  directed 
when  there  is  a  substantial  conflict  in  the 


evidence  upon  a  material  iarae.     Piev.  -v« 
V.  Stewart,  13  X.  D.  117,  »  X.  W.  :-m. 

231.  If  reasonable  men,  rievlBg  tbe  la- 
disputed  facts,  might  differ  ia  tSacir  coa- 
clusions  as  to  tlie  qoestims  i>  issue  tim 
the  facts  should  have  been  sabmitted  to  tae 
jury,  but  if  there  was  no  evidence  in  tae 
record  inconsistent  with  the  eocciosica 
claimed,  then  it  was  proper  for  t:»  (^-art 
to  direct  a  verdict.  Clonen*  t.  R  val 
Xeighlxjrs,  14  X.  D.  116,  103  X.  W.  H<S.  8 
A.  &  £.  Ann.  Cas.  1111. 

232.  It  is  error  to  direct  a  verdict  upon 
evidence  not  undisputed,  or,  at  least,  such 
that  reasonable  persons  may  draw  opp'-siie 
conclusions  therefrom.  Uous'.iton  Impie- 
ment  Co.  t.  Varrowski,  —  ?».  D.  — ,  VSi 
X.  W.  1024. 

2.33.  It  is  not  error  for  the  trial  court 
to  deny  a  motion  for  a  directed  verdict, 
where  there  is  a  conflict  in  the  evidence  or 
the  conclusions  therefrom  may  be  differently 
drawn  by  impartial  jurors.  Edward*  v. 
Chicago,  M.  t  St.  P.  R.  Co.  21  S.  D.  504, 
110  X.  W.  832. 

234.  Where  there  was  evidence  reason- 
ably tending  to  support  the  complaint,  and 
it  was  such  that  reasonably  bone«t  men 
would  differ  in  their  conclusions  thereon, 
it  was  sufficient  to  require  a  submission  to 
the  jury  and  it  was  error  to  direct  a  ver- 
dict on  that  ground  in  favor  of  the  de- 
fendant. Hall  T.  Xortbem  P.  R.  Co.  16 
X.  D.  60,  111  X.  W.  609,  14  A.  ft  E.  Ann. 
Cas.  960. 

235.  The  court  properly  denied  a  motion 
by  defendant  for  a  directed  verdict,  made 
at  the  close  of  the  plaintiff's  evidence, 
where  the  evidence  was  conflicting  upon  all 
of  the  grounds  on  which  the  motion  was 
made,  and  the  questions  therein  presented 
were  all  questions  of  fact  for  the  jury. 
Wheaton  v.  Liverpool  4  L.  ft  G.  Ins.  Co. 
20  S.  D.  62,  104  N.  W.  850. 

236.  In  order  to  sustain  a  direction  of  a 
verdict  for  defendant,  it  must  be  found 
that,  interpreting  the  evidence  as  favorablr 
to  the  plaintiff  as  possible  it  still  leaves 
facts  established  against  the  plaintiff  under 
which  facts,  as  a  matter  of  law,  the  ]lefend- 
ant  was  entitled  to  recover.  Walklin  v. 
Horswill,  —  S.  D.  — ,  123  X.  W.  668. 

237.  It  is  not  error  to  deny  a  motion  for 
a  directed  verdict,  or  for  a  judgment  not-, 
withstanding  the  verdict,  when  the  evidence 
shows  a  conflict  as  to  whether  the  cause  of 
action  pleaded  has  been  proven.  Higga  v. 
Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Ca 
16  X.  D.  446,  15  L.R.A.(X.S.)  1162,  114 
N.  W.  722,  16  A.  ft  E.  Ann.  Cas.  97. 

238.  The  trial  court  properly  refused  to 
direct  a  verdict  for  defendant  at  the  close 
of  all  the  evidence  where  the  evidence  wso 
conflicting  on  all  the  material  issues  raised 
by  the  pleadings.  Koch  v.  Lunachen,  —  • 
S.  D.  — ,  123  X.  W.  692. 

239.  Where  the  evidence  shows  a  sufficient 
conflict  in  competent  evidence  to  justify  its 
submiBsion  to  the  jury  denial  of  motion 
for  a  directed  verdict  is  proper.  State  v. 
Moeller.  —  X.  D.  — ,  126  N.  W.  5U8. 

240.  Even  if  the  merits  of  a  case  are  with 
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«ae  of  the  parties,  it  is  error  to  direct  a 
verdict  for  him,  where  the  evidence  is  too 
uncertain  to  enable  tlie  jury  or  the  court 
to  fix  the  amount  which  be  is  entitled  to 
rwsover.  Ciooler  v.  Eidsness,  18  N.  D.  338, 
121   N.  W.  83. 

241.  It  is  error  to  direct  a  verdict  where 
the  evidence  admitted  without  objection  was 
t.-ondictiug  in  material  respects,  so  that  dif- 
ferent minds  might  reasonably  draw  dif- 
ferent conclusions  therefrom,  but  the  case 
should  be  submitted  to  the  jury  under 
proper  instructions.  Aultman  Engine  &, 
ihresher  Co.  v.  Boyd,  21  S.  D.  303,  112 
X.  W.  151. 

242.  A  peremptory  instruction  in  favor 
of  defendants  is  properly  refused  where  the 
evidence  on  a  material  point  is  vague  and 
uncertain  and  not  sufficiently  specific  or 
clear  to  justify  the  court  in  passing  on  its 
effect  as  a  question  of  law.  Beiseker  v. 
Moore,  98  C.  C.  A.  272,  174  Fed.  368. 

243.  A  motion  for  a  directed  verdict  was 
properly  denied  where  the  motion  _  asked 
for  a  stun  less  than  that  claimed  in  the 
complaint,  and  there  was  a  conflict  in  the 
evidence  which  was  susceptible  of  different 
constructions.  Roberts  t.  Ruh,  22  S.  D.  13, 
114  N.  W.  1097. 

244.  The  failure  of  tfce  complaint  to  state 
«  cause  of  action  affords  no  basis  for  de- 
fendant's motion  to  direct  a  verdict.  Mor-' 
ria  V.  Bradley,  —  N.  1>.  — ,  128  N.  W. 
118. 

245.  A  motion  to  dismiss  should  not  be 
entertained,  where  the  defendant  desires 
to  offer  no  testimony,  but  under  S.  D.  Rev. 
Code  av.  Proc.  1903,  $S  276,  277,  the 
cause  should  be  submitted  on  the  plaintiff's 
evidence,  and  the  court  should  file  its  de- 
cision in  writing,  stating  the  facts  found 
and  its  conclusions  of  law  separately. 
Selbie  v.  Graham,  18  8.  D.  365,  100  N.  W. 
756. 

246.  Where  by  failing  to  object  to  the 
admission  of  evidence  of  matters  in  avoid- 
ance.of  a  defense,  tbe  defendant  has  tacitly 
consented  to  the  trial  of  an  issue,  which 
could,  and  should  properly,  have  been  liti- 
gated without  a  reply,  he  cannot  urge  as 
grounds  for  a  directed  verdict  that  the 
plaintiff,  by  voluntarily  interposing  a  reply 
which  only  denied  new  matter  pleaded  in 
the  answer,  was  thereby  precluded  from  the 

•  introduction  of  such  evidence.     Kinney  v. 
Brotherhood  of  American  Yeomen,  15  N. 
D.  2],  106  N.  W.  44. 
Testamentary  oapaoltj. 

247.  The  question  as  to  whether  the  tes- 
tator was  of  sound  mind  at  the  time  of 
executing  his  will  was  submitted  to  the 
jury,  and  they  reported  their  inability  to 
agree  as  to  the  answer  to  be  made,  where- 
upon the  court,  on  motion  of  respondent's 
cotmsel,  directed  an  affirmative  answer 
thereto.  Held  not  error,  where  there  was 
no  evidence  upon  which  the  jury  could 
properly  have  made  a  negative  answer  to 
such  question.  Hedderich  v.  Hedderich,  18 
N.  D.  488,  123  N.  W.  276. 
Ownership. 

248.  A    motion    for    a    directed    verdict 


made  by  defendant  after  the  close  of  all 
the  evidence  on  the  ground  that  plaintiff 
had  failed  to  prove  ownership  of  the  prop- 
erty or  the  right  of  possession,  was  prop- 
erly denied  wnere  the  complaint  alleged 
ownership  and  the  answer  did  not  deny  it, 
and  the  right  of  possession  was  defended 
upon  the  validity  of  a  chattel  mortgage 
and  notice  on  the  part  of  plaintiff  of  such 
mortgage.  Pease  v.  Magill,  17  N.  D.  166, 
115  N,  W.  260. 

Commerolal  paper. 

249.  Xhe  court  properly  directed  a  ver- 
dict for  plaintiff,  in  action  on  promissory 
notes,  where  defendant  admitted  the  exe- 
cution and  non-payment  of  the  notes  set 
out  in  the  complaint,  the  only  defense  be- 
ing the  record  of  a  former  action  on  the 
same  notes  and  notice  and  undertaking  on 
appeal  from  an  order  dismissing  such  for- 
mer action,  such  attempted  appeal  being  a 
nullity.  Deere  &  W.  Co.  v.  Hinckley,  20 
S.  D.  359,  106  N.  W.  138. 

Township  ivarrant. 

250.  A  verdict  should  not  be  directed  for 
defendant  in  an  action  on  a  registered  town- 
ship warrant,  which  warrant  is  prima  facie 
eviaence  of  a  cause  of  action,  on  the  ground 
Uiat  it  was  prematurely  brought,  in  the 
absence  of  any  evidence  showing  the  condi- 
tion of  the  town  treasury  when  the  suit 
was  commenced.  Brannon  v.  White  Lake 
Xwp.  17  S.  D.  83,  95  IS.  W.  284. 

Insnranee  oases. 

251.  Where  tbe  circumstances  surround- 
ing the  death  of  a  person  all  point  to  death 
by  suicide,  and  tbere  are  no  facts  from 
which  a  different  conclusion  might  be  rea- 
sonably reached  or  inferred,  a  directed  ver- 
dict will  be  sustained — that  death  was 
caused  by  suicide.  Clemens  v.  Royal  Neigh- 
bors, 14  N.  D.  116,  103  N.  W.  402,  8  A.  & 
£.  Ann.  Cas.  1111. 

252.  Where  it  is  stipulated  as  a  fact  that 
the  insured  came  to  his  death  by  means  of 
strychnine  poisoning,  but  whether  such 
strichnine  was  administered  with  suicidal 
intent  by  tbe  deceased  is  left  to  mere  in- 
ference by  the  testimony  and  was  a  mere 
question  of  fact  for  the  jury,  the  trial  court 
did  not  err  in  denying  defendant's  motion 
for  a  directed  verdict.  Paulsen  v.  Modern 
Woodmen,  —  N.  D.  — ,  130  N.  W.  231. 

253.  Where  both  plaintiff  and  defendant, 
in  an  action  on  a  certificate  of  membership 
in  an  assessment  benefit  insurance  company, 
tried  the  action  and  presented  the  same  on 
appeal  on  the  assumption  that  the  burden 
of  proof  rested  on  plaintiff  as  a  condition 
of  recovery  to  show  that  the  death  of  de- 
cedent was  not  caused,  directly  or  indirect- 
'y>  '>y  pregnancy  or  anything  growing  out 
of  or  connected  therewith,  the  deceased  hav- 
ing signed  a  pregnancy  waiver  releasing 
defendant  from  liability  if  death  resulted 
from  childbirth,  and  having  died  ten  days 
after  childbirth,  the  court  should  have  di- 
rected a  verdict  for  defendant  at  the  close 
of  all  the  evidence,  such  evidence  disclos- 
ing that  deceased  at  the  date  of  her  cer- 
tificate of  membership  and  of  the  signing 
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of  the  waiver  and  throughout  pregnancy  up 
to  the  childbirth  was  m  perfect  physical 
condition;  that  she  had  not  been  at  any 
time,  and  was  not,  subject  to  any  disease 
nor  to  any  danger  or  trouble  whatever,  ex- 
cept such  as  might  be  connected  with  preg- 
nancy; that  ten  days  after  childbirth  she 
got  up  from  bed,  and  soon  thereafter  died, 
the  proofs  of  death  showing  the  immediate 
cause  of  death  to  be  acute  dilation  of  the 
heart  caused  by  overexertion  following  con- 
finement. Stegner  v.  Modem  Brotherhood, 
—  S.  D.  — ,  123  N.  W.  842. 
Ii«KaUt]r  of  oontrsot. 
bee  also  Kvideuce,  922. 

2S4.  Where  neither  the  contract  upon  its 
face  nor  the  plaiutilf's  evidence  disclosed 
the  fact  that  such  contract  was  illegal,  it 
was  error  to  direct  a  verdict  on  such 
ground.  Frankel  v.  Millier,  1«  N.  D.  387, 
113  K.  W.  1U67,  15  A.  ft  K  Ann.  Cas.  2(id. 
Xnf ant's  oontraot. 

•i5b.  In  au  action  upon  a  promissory  note 
given  by  a  minor  as  tiie  purcuase  price  of  a 
team  ot  horses,  in  wliivU  the  deleuse  of 
minority  was  pleaded,  it  appeared  upon  the 
trial  that  the  defendant  retained  and  used 
the  team  for  nme  months  atter  reaching 
his  majority,  and  that  on  two  occasions  he 
promised  to  pay  the  note;  that  thereafter 
lie  refused  to  pay,  and  otfered  to  return  tbe 
horses,  and  demanded  his  note;  that  the 
team,  when  tendered,  by  bis  use  and  abuse 
of  the  same,  had  become  practically  worth- 
less. Ueld  that  the  trial  court  did  not  err 
in  refusing  to  direct  a  verdict  for  the  de- 
fendant. Luce  V.  Jestrab,  12  N.  D.  548, 
97  N.  W.  848. 
Uem. 

250.  When  plaintiff  rested  his  case  tbe 
trial  court  directed  a  verdict  in  defendant's 
favor,  Ueld  error,  where  plaintiff's  proof 
showed  that  he  had  a  valid  and  subsisting 
seed  lien  upon  the  property  described  in  the 
complaint,  and  that  defendant  had  con- 
verted the  same,  tichlosser  v.  Moores,  16 
X.  D.  185,  112  N.  W.  78. 
Sale. 

257.  WheA  under  a  contract  to  sell  farm 
machinery,  the  title  to  the  machinery  did 
not  vest  in  the  purchaser  by  the  terms  of  the 
contract  by  a  sale  of  a  part  of  the  same  so 
that  the  measure  of  damages  for  a  breach 
of  the  contract  was  the  excess  of  tbe 
amount  due  from  the  buyer  under  tbe  con- 
tract over  the  value  of  the  property  to  the 
^teIler,  if  no  evidence  is  offered  at  the  trial 
by  the  seller  warranting  a  recovery  of  sub- 
stantial damages  against  the  buyer,  it  was 
not  error  to  direct  a  verdict  for  such  buyer. 
Uowagiac  Mfg.  Co.  v.  White  Rock  Lumber 
*  Hardware  Co.  —  S.  D.  — ,  128  N.  W. 
334. 

258.  A  verdict  should  be  directed  for 
plaintiff  on  motion  in  an  action  for  the 
purchase  price  of  nursery  stock  alleged  to 
have  been  furnished  at  an  agreed  price, 
where  the  answer  admits  the  furnishing  of 
the  stock  but  alleges  that  plaintiff  furnished 
it  as  agent  only,  and  alleges  payment  to 
the  alleged  principal  with  plaintiff's  con- 


sent, and  plaintiff  proves  the  execution  of  t 
contract  for  the  stock  signed  by  himself  tni 
the  defendant,  and  the  furnishing  of  the 
stock  and  defendant  moves  for  a  direction 
in  his  favor  without  introducing  any  eri- 
dence.  Schwartz  v.  Hendrickson,  —  N.  D. 
— ,  128  N.  W.  117. 

259.  Where  toe  undisputed  evidence 
showed  that  the  plaintiff's  agent  had  asked 
permission  of  the  defendant,  a  shoe-maker, 
to  place  a  case  of  their  remedies  in  hit 
shop,  and  entered  into  a  contract  with  him 
whereby  he  was  to  sell  the  same  and  re- 
ceive a  commission  on  the  sales  made,  and 
that  the  plaintiff's  agent  represented  to  him 
that  he  would  not  have  to  pay  tor  anything 
unless  be  sold  the  medicines,  and 'if  be 
didn't  sell  any  they  would  talce  back  the 
case,  it  was  proper  for  the  trial  court  ts 
direct  a  verdict  for  the  defendant  in  u 
action  upon  the  contract  for  the  wholesale 
price  of  the  case  of  the  remedies,  though 
the  remedies  had  not  been  sold,  and  it  vis 
provided  in  tbe  written  contract  that  the 
<(pfendant  should  pay  tbe  wholesale  price 
upon  demand.  Sioux  Remedy  Co.  t.  Ling- 
gren,  —  S.  D.  — ,  130  N.  W.  49. 
Oominlsaloas  ot  broker. 

See  also  supra,  156. 

260.  Where  plaintiffs  seek  to  recover 
damages  against  defendant  in  the  sum  of 
$540  and  interest,  being  the  amount  ther 
would  have  received  as  commissions  if  de- 
fendant had  accepted  the  offer  of  their  cus- 
tomer it  was  not  error  to  direct  a  verdict 
in  defendant's  favor  where  the  evidence 
failed  to  show  acts  on  part  of  defendant 
authorizing  plaintiffs  to  act  as  agents,  or 
any  subsequent  acts  ratifying  acts  of  plain- 
tiff. Harris  Bros.  v.  Reynolds,  17  N.  D. 
16,  114  N.  W.  369. 

[Cited  in  notes  in  17  L.R>A.(NA)  214, 
on  power  of  real-estate  broker  to  make 
contract  of  sale;  27  L.R_A.(N,S.)  787, 
on  what  constitutes  employment  of 
broker  entitling  him  to  conunissions 
otherwise  earned.] 

261.  In  an  action  to  recover  conunissions 
for  obtaining  a  purchaser  for  land  a  ver- 
dict was  properly  directed  for  the  plaintiff 
where  the  evidence  was  undisputed  that 
there  was  an  agreement  that  if  the  pUin- 
tiff  procured  a  purchaser  for  the  land  at  a 
certain  price  per  acre  with  a  substantial 
cash  payment,  the  defendant  would  give 
him  a  certain,  amount  per  acre  as  a  com- 
mission, that  a  purchaser  was  procured  who 
was  satisfactory  to  the  defendant  although 
the  plaintiff  informed  him  that  such  pur- 
chaser would  not  be  able  to  make  much  <^ 
a  cash  payment,  and  it  appeared  that  the 
defendant  made  a  satisfactory  sale  of  the 
land  to  the  purchaser  procured.  Eggland  r. 
South,  22  S.  D.  467,  118  K.  W.  719. 
Unlawful  occupation. 

262.  In  an  action  to  recover  treble  vslne 
for  use  and  occupation  of  premises,  it  wm 
clearly  established  that  plaintiff  was  tie 
owner  of •  the  property;  that  the  defendsat 
occupied  and  cropped  the  same  during  a 
certain    year    and    that   tbe    value   of  the 
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plaintiiTa  interest  in  the  crop  or  rental  for 
that  year  by  custom  was  one-fourth  of  the 
value  of  the  crop  raised.  Held:  that  court 
properly  directed  a  verdict  in  favor  of 
plaintiff  for  the  value  of  one-fourth  of  the 
crops  so  raised  by  the  defendant  upon  the 
premises,  as  the  detriment  caused  by  the 
defendant's  unlawful  occupation  of  the 
same.  Baldwin  v.  Bohl,  23  S.  D.  396,  122 
N.  W.  247. 
Ejectment. 

263.  Where  plaintiff  in  an  action  of  eject- 
ment failed  to  offer  any  evidence  proving 
or  tending  to  prove  that  he  was  the  owner 
of  the  tract  of  land  in  controversy,  or  had 
any  right  to  the  possession  thereof,  but  he 
expressly  stipulates  that  the  defendant  had 
occupied  the  same  for  a  period  of  three 
years  thereby  admitting  that  the  plaintiff 
was  not  in  possession  of  the  same,  it  was 
not  error  for  the  trial  court  to  direct  a 
verdict  in  favor  of  the  defendant.  Phillips 
V.  Hink,  21  S.  D.  661,  114  N.  W.  699. 
Action  to  recover  chattel;  conTcrslom. 
See  also  supra,  256;  infra,  286;  Clfcim  and 

Delivery,  6. 

264.  The  court  properly  refused  to  direct 
a  verdict  for  defendant,  in  an  action  by  a 
wife  to  recover  possession  of  a  cow  levied 
on  as  belonging  to  her  husband,  the  wife 
claiming  the  property  as  her  own,  where 
there  were  not  only  the  statements  of  the 
plaintiff  and  her  husband  as  to  the  owner- 
ship of  the  property,  but  other  evidence 
supporting  plaintiff's  claim.  Hawley  v. 
Bond,  20  S.  D.  216,  105  N.  W.  464. 

265.  In  ah  action  for  claim  and  delivery 
of  crops  grown  on  a  leased  farm,  in  which 
plaintiff  claimed  under  the  lease  and  under 
a  chattel  mortgage  executed  to  a  third  per- 
son and  held  by  plaintiff,  the  court  did  not 
err  in  directing  a  verdict  for  plaintiff, 
where  the  evidence  as  to  the  execution  of 
the  farm  lease  and  the  execution  of  the 
chattel  mortgage  and  the  existence  of  the 
indebtedness  due  on  the  farm  lease  and  on 
the  chattel  mortgage  at  the  time  a  levy 
was  made  by  defendant  was  undisputed,  and 
there  were  no  circumstances  tending  to 
throw  any  suspicion  upon  the  transaction. 
Lvon  V.  Phillips,  20  S.  D.  607,  108  N.  W. 
564. 

266.  In  an  action  by  a  mortgagee  of 
chattels  against  the  receiver  of  the  mort- 
gagor for  the  possession  of  the  chattels  or 
for  a  sum  stated,  being  their  value,  in  case 
delivery  could  not  be  had,  it  was  not  error 
for  the  court  to  direct  the  jury  to  find 
the  value  of  the  property,  and  thereafter 
ascertain  the  amount  due  plaintiff  and  ren- 
der the  proper  judgment,  where  the  amount 
due  plaintiff  was  undisputed  and  the  prop- 
erty could  not  be  delivered,  the  mortgage 
being  found  to  be  valid  and  there  being  no 
liens  upon  the  property  by  creditors.  Al- 
bien  v.  Smith,  —  S.  D.  — ,  123  N.  W.  675. 

267.  Where  in  an  action  for  the  conver- 
sion of  mortgaged  property  the  facts  were 
undisputed  that  the  horses  purchased  by 
the  defendant  were  included  in  a  chattel 
mortgage  given  by  their  owner,  which  mort- 


gage was  properly  executed  and  filed,  and 
the  note  whicn  it  was  given  to  secure  had 
not  been  paid,  it  was  not  error  to  direct 
a  verdict  for  the  plaintiff.  Simonson  v. 
Aney,  —  S.  D.  — ,   128  N.  W.  319. 

Boundaries. 

268.  Where  there  is  a  substantial  con- 
flict in  the  evidence  as  to  whether  the  oris- 
inal  government  mounment  marking  the  end 
of  the  quarter  section  line  between  the  lands 
of  plaintiff  and  defendant  was  established  at 
the  point  contended  for  by  the  plaintiff  or 
at  the  point  contended  for  by  defendant,  it  is 
error  to  direct  a  verdict.  I'ropper  v.  Wohl- 
wend,  16  N.  D.  110,  112  N.  W.  907. 

Fraud. 

269.  In  an  action  to  set  aside  a  deed 
given  by  a  wife  to  her  husband,  where  the 
deed  was  executed  while  the  wife  was  sick 
and  not  expected  to  live,  and  she  signed 
it  after  having  trouble  with  her  tenant  and 
thought  she  was  signing  a  notice  to  quit, 
and  she  also  claimed  that  there  had  been 
no  consideration  paid.  Held,  that  the  hus- 
band was  required  to  rebut  the  presump- 
tion of  fraud  and  it  was  error  to  grant  a 
motion  for  judgment  for  the  defendant  at 
the  close  of  the  plaintiff's  case.  Masscy 
V.  Rae,  18  N.  D.  409,  121  N.  W.  75. 

270;  The  court  may  declare  the  effect  of 
undispute'd  facts  by  directing  a  verdict  in 
case  of  an  alleged  transfer  in  fraud  of 
creditors,  notwithstanding  the  statute  pro- 
vides that  the  question  of  fraudulent  intent 
is  one  of  fact,  and  not  of  law.  Hall  v. 
Feeney,  22  S.  D.  641,  21  L.R.A.(N.8.)  613, 
318  N.  W.  1038. 
NeKligenoe.  . 

271.  It  was  error  to  submit  the  case  to 
jury,  in  an  action  for  loss  by  fire,  where 
there  was  no  evidence  as  to  the  cause  of  the 
fire,  or  none  that  the  fire  was  caused  by 
the  defendant's  negligence.  Balding  v.  An- 
drews, 12  N.  D.  267,  96  N.  W.  305. 

272.  A  verdict  should  be  directed  for  the 
defendant  in  an  action  by  a  father  for  the 
death  of  a  minor  child  by  wrongful  act, 
where  the  nature  of  the  evidence  is  such 
that  no  verdict  for  the  plaintiff  can  be  re- 
turned  unless  based  on  mere  conjecture, 
surmise,  or  speculation  as  to  both  the  cause 
of  death  and  the  amount  of  resulting  dam- 
ages. Scherer  v.  Schlaberg,  18  N.  D.  421, 
24  L.R.A.(N.S.)  520,  122  N.  W.  1000. 

273.  In  an  action  against  a  railroad  com- 
pany for  the  killing  of  stock  on  the  de- 
fendant's right  of  way,  where  there  is  a 
conflict  in  the  evidence  as  to  material  parts 
of  the  proof,  and  certain  negligence  was 
conceded  on  the  part  of  the  defendant,  it 
is  not  error  to  refuse  a  motion  by  the  de- 
fendant for  a  directed  verdict,  and  to  sub- 
mit the  question  of  the  latter's  negligence 
to  the  jury.  Carr  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  K.  Co.  16  N.  D.  217,  112 
y.  W.  972. 

274.  N.  D.  Rev.  Codes  1905,  §  4297,  pro- 
vides that  killing  or  damaging  any  horses, 
cattle,  or  other  stock  by  the  cars  or  loco- 
motives along  a  railroad  shall  be  prima 
facie  evidence  of  carelessness  and  negligence 
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on  the  part  of  the  ebrporation.  In  an  ac- 
tion for  killing  or  injuring  stodc,  proof 
of  ownership,  killing,  or  damaging,  and  its 
value,  makes  a  prima  facie  case;  but,  when 
the  plaintiff  relies  solely  upon  the  statutory 
presumption  of  negligence,  and  the  testi- 
mony of  those  in  charge  of  the  running  of 
the  train  is  unequivocal  that  everything 
was  done  that  could  be  done,  after  the 
discovery  of  the  stock  upon  the  track,  to 
prevent  its  injury,  and  that  the  train  was 
properly  equipped  and  all  appliances  in 
good  order,  and  no  conflicting  evidence  is 
offered  as  to  material  questions,  and  the  cir- 
cumstances are  not  in  conflict  with  such 
evidence,  the  prima  facie  case  made  tmder 
the  statute  is  overcome,  and  the  defendant 
is  entitled  on  proper  motion,  to  a  directed 
verdict.  Corbett  v.  Great  Northern  R.  Co. 
—  N.  D.  — ,  125  N.  W.  1054. 

275.  In  an  action  for  injuries  to  the 
plaintiff  bv  the  frightening  of  her  t«am  by 
the  sounding  of  a  whistle  on  the  defend- 
ant's locomotive,  it  was  not  error  to  deny 
a  motion  for  a  directed  verdict,  where  the 
issue  as  to  whether  or  not  the  private 
crossings  for  which  the  whistle  was  blown 
was  of  such  dangerous  character  as  to  re- 
quire the  whistle  to  be  sounded,  and  wheth- 
er the  whistle  was  sounded  in  an  unusual 
manner  and  whether  the  engineer  knew  of 
the  plaintiff's  danger  from  the  remarks  of 
the  fireman.  Lyons  v.  Chicago,  M.  &  St.  P. 
R.  Co.  —  S.  D.  — ,  128  N.  W.  134. 

276.  In  an  action  against  a  carrier  for 
loss  of  flax  caused  by  the  bursting  open  of 
one  of  the  inside  doors  furnished  by  the 
carrier  and  placed  inside  the  car  by  the 
shipper,  to  retain  the  flax,  the  mere  fact 
that  the  door  came  open  while  the  car  was 
in  transit,  without  anything  else  to  show 
the  cause  of  its  opening,  does  not  contradict 
the  Dositive  testimony  of  those  who  pre- 
pared and  loaded  the  car,  that  the  door  was 
properly  fastened,  so  as  to  create  a  con- 
flict in  the  evidence  suflicient  to  render 
the  direction  of  a  verdict  for  the  consignor 
erroneous,  since,  without  other  evidence, 
any  finding  of  the  jury  as  to  what  caused 
the  opening  of  the  door  could  only  be  ar- 
rived at  by  inference  and  would  have  been 
mere  guesswork.  Duncan  v.  Great  Northern 
R.  Co.  17  N.  D.  610,  19  L.R.A.(N.S.)  952. 
118  N.  W.  826. 

277.  A  motion  for  the  direction  of  a 
verdict  in  favor  of  defendant  in  an  action 
for  personal  injuries  caused  by  falling  into 
an  excavation  extending  from  private  prop- 
erty into  the  sidewalk  space  along  which 
pedestrians  traveled  is  properly  denied 
where  the  controlling  issues  of  fact  were 
whether  the  excavation  was  properly 
guarded  at  the  place  where  plaintiff  fell,  and 
whether  he  was  guilty  of  contributory  neg- 
ligence, and  there  is  substantial  evidence 
to  support  a  verdict  for  plaintiff  on  both 
issues.  Minot  v.  Walton,  —  C.  C.  A.  — , 
183  Fed.  768. 

278.  A  child  of  seven  years  of  age  not 
being  held  to  the  same  degree  of  care  in 
crossing  a  railroad  as  is  an  adult,  where 
the  evidence  showed  that  such  a  child  had 


attempted  to  cross  a  railroad  track  and 
had  become  confused  by  the  movement  of  a 
freight  train  which  he  was  trying  to  avoid 
and  therefore  did  not  see  a  passenger  train 
approaching  on  another  track,  by  which 
train  he  was  injured,  it  was  not  error  for 
the  court  to  deny  a  motion  for  a  directed 
verdict  on  the  ground  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law.  Edwards  v.  Chicago,  M.  t 
St.  P.  R.  Co.  21  S.  D.  504,  110  N.  W.  832. 
IntenuU  reTemne  oases. 

279.  A  prima  facie  case  for  the  govern- 
ment is  made  out,  in  an  action  by  it  tu 
recover  special  taxes  assessed  against  de- 
fendant as  a  wholesale  and  retail  dealer  in 
liquors,  by  the  admission  in  evidence  of  the 
assessment  list  regular  in  form,  and  the 
direction  of  a  verdict  in  its  favor  at  tb« 
close  of  such  evidence  is  proper,  where  a 
direction  is  requested  by  both  parties. 
Western  Exp.  Co.  v.  United  States,  7i 
C.  C.  A.  616,  141  Fed.  28. 

Criminal  eaaea. 

280.  A  motion  for  a  directed  verdict  ia 
favor  of  the  defendant  was  properly  deaied 
where  the  jury  would  have  been  justified 
in  finding  against  the  defendant.  State  v. 
Sysinger,  —  S.  D.  — ,  125  N.  W.  879. 

281.  Appellant  was  convicted  of  the 
crime  of  shooting  at  another  with  a  fire- 
arm, with  intent  to  do  bodily  harm.  At 
the  conclusion  of  the  state's  case,  and  also 
at  the  conclusion  of  all  the  testimony,  de- 
fendant moved  that  the  jury  be  advised 
by  the  court  to  acquit.  Held,  that  these 
motions  were  properly  denied,  where  there 
was  sufficient  evidence  of  guilt  to  require 
a  submission  thereof  to  the  jury.  State 
v.  Hunskor,  16  N.  D.  420,  114  N.  W.  996. 

282.  It  is  only  when  there  is  not  suSi' 
cient  evidence  to  justify  the  verdict,  or  a 
fatal  variance  between  the  evidence  and  the 
charge  as  made  in  the  information  or  in- 
dictment, that  the  trial  court  is  authorized 
to  advise  the  jury  to  return  a  verdict  in 
favor  of  accused  In  a  criminal  prosecution. 
SUte  V.  Kgland,  23  &  D.  323,  121  N.  W. 
798. 

283.  When  the  state  has  introduced  evi- 
dence, in  a  criminal  action,  upon  which, 
if  believed  by  the  jury,  they  may  reason- 
ably find  the  accused  guilty  of  the  crime 
charged,  the  state  has  made  out  a  prima 
facie  case,  and  the  court  would  not  be 
justified  in  taking  the  case  from  the  jurj- 
and  advising  a  verdict  in  favor  of  the  ac- 
cused. State  v.  Egland,  23  S.  D.  333. 
121  N.  W.  798. 

284.  Where  the  evidence  is  conflicting, 
in  a  criminal  prosecution,  the  court  prop- 
erly denied  a  motion  for  direction  of  » 
verdict  in  favor  of  accused,  at  the  close 
of  all  the  evidence,  as  the  weight  of  the 
evidence  and  the  credibility  of  the  wit- 
nesses, was  a  matter  for  the  determinatios 
of  the  jury,  and  court  would  not  be  justi- 
fied in  such  a  case  in  advising  the  jury  to 
acquit  the  accused.  State  v.  Egland,  23 
S.  D.  323,  121  N.  W.  798. 

285.  In  a  trial  under  an  indictment  for 
keeping  a  bawdyhouse  it  was  not  error  for 
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the  court  to  refuse  to  direct  a  verdict  of 
acquittal  on  the  ground  that  the  evidence 
did  not  show  that  the  defendant  was  the 
proprietor,  either  personally  or  jointly  witii 
another  defendant,  where  the  evidence 
showed  that  the  two  persons  indicted  jointly 
for  keeping  the  house  resided  together  there, 
and  that  the  defendant  caused  an  addition 
to  be  built  to  the  house  and  paid  for  the 
name,  and  that  the  defendant  paid  the  hack 
fare  to  and  from  town  for  persons  who  fre- 
quented the  place,  and  daily  went  to  town 
to  purchase  supplies  for  the  place.  State  v. 
Ballew,  —  S.  D.  — ,  128  N.  W.  716. 
Mlsoellaneona  Inatamoes. 

286.  In  an  action  brought  on  a  warehouse- 
man's bond  to  recover  for  an  alleged  con- 
version of  property  by  him,  a  waiver  of  the 
conversion  of  a  portion  of  the  property  by 
the  receipt  and  retention  of  a  portion  of  the 
proceeds,  with  knowledge  of  the  wrongful 
sale  and  conversion,  is  not  a  ground  for  the 
direction  of  a  verdict  for  the  defendant, 
8in<A  the  waiver  simply  goes  to  a  diminu- 
tion of  the  plaintiff's  recovery.  State  use 
of  Hart-Parr  Co.  v.  Kobb-Lawrenoe  Co.  17 
N.  D.  267,  16  L.R.A.(N.S.)  227,  115  N.  W. 
846. 

287.  A  verdict  is  properly  directed  for 
defendant  in  an  action  by  the  receiver  of 
an  insolvent  national  bank  against  a  former 
director  of  the  bank  for  selling  his  stock 
to  the  cashier  of  such  bank  and  knowingly 
receiving  payment  therefor  from  funds  of 
the  bank  misappropriated  by  the  cashier 
for  such  purpose,  where  the  evidence  shows 
that  the  cashier  in  contracting  for  the  pur- 
chase of  the  stock  acted  as  agent,  although 
without  authority,  for  another  director  of 
the  bank;  that  a  previous  conveyance  of 
stock  in  the  same  manner  was  paid  for  in 
full  by  such  director,  and  that  the  stock 
in  regard  to  which  suit  was  brought  was 
largely  paid  for  by  him,  the  stock  trans- 
ferred to  him  on  the  books  of  the  bank  and 
the  dividend  thereof  paid  over  to  him. 
Swords  V.  Page,  98  C.  0.  A.  528,  174  Fed. 
916. 

288.  Where  the  sole  issue  in  an  action 
on  the  indebtedness  of  a  dissolved  partner- 
ship, is  whether  the  payments  made  by  the 
continuing  partner  should  have  been  cred- 
ited to  the  firm  indebtedness  or  upon  the 
indebtedness  arising  after  the  dissolution, 
it  was  proper  for  the  trial  court  to  refuse 
to  direct  a  verdict  for  the  full  amount  of 
the  creditor's  claim.  Paxton  &  G.  Co.  v. 
Starkweather,  —  S.  D.  — ,  128  N.  W.  479. 

When  Jfonauit  Proper. 

■  289.  Plaintiff  in  an  action  for  injury  by 
fire  to  premises  alleged  to  belong  to  him 
was  properly  nonsuited  for  failure  to  prove 
the  allegations  of  the  complaint;  it  appear- 
ing that  one  M.,  and  not  plaintiff,  was  the 
owner  of  the  property  alleged  to  have  been 
dsunaged  by  the  lire  in  question.  Woodward 
V.  Northern  P.  R.  Co.  16  N.  D.  38,  111 
N.  W.  627. 


VI.   IN8TEUCTION8. 

a.  In    General;    Form    and    Time. 

Peremptory  instructions,  see  supra,  V. 
Specification   of   errors   as   to,   see   Appeal 

and  Error,  259-263. 
Necessity  for  exceptions  as  to,  see  Appeal 

and  Error,  367-377. 
Presumption   on   appeal   as   to,   see   Appeal 

and  Error,  542-544,  VII.  e,  5. 
Sufficiency    of    objections    and    exceptions, 

see  Appeal  and  Error,  IV.  a,  3. 
Prejudicial   error   as    to,    see   Appeal    and 

Error,  VII.  k,  5,  a,  5,  a. 
Error  in,  as  ground  for  new  trial,  see  New 

Trial,    17-20. 

290.  The  trial  court  is  not  required  to 
cover  every  phase  of  the  case  in  any  par- 
ticular instruction.  Davis  v.  Holy  Terror 
Min.  Co.  20  S.  D.  399,  107  N.  W.  374. 

291.  Where  a  case  is  submitted  for  a 
special  verdict,  general  instructions  are  not 
proper.  The  jury  should  only  be  given  in- 
structions which  are  appropriate  to  the 
question  which  tliey  are  to  answer,  and  it 
is  error  to  inform  them  as  to  the  effect 
their  answers  will  have  upon  the  ultimate 
rights  of  the  parties,  or  to  authorize  them 
to  answer  in  the  form  of  a  legal  conclusion. 
Morrison  v.  Lee,  13  M.  D.  591,  102  N.  W. 
223. 

UrgliiB  Jvy  to  agree. 

292.  In  a  criminal  prosecution,  a  charge 
that  although  the  verdict  to  which  a  juror 
agrees  must  be  the  result  of  his  own  con- 
victions and  not  a  mere  acquiescence  in 
the  conclusions  of  his  fellows,  yet  they 
should  examine  questions  submitted  to  them 
with  proper  regard  and  deference  to  the 
opinions  of  each  other,  should  consider  that 
the  case  must  be  considered  at  some  time 
and  there  is  no  reason  to  suppose  a  more 
competent  jury  than  they  could  be  selected, 
that  jurors  should  determine  the  case  if 
possible,  and  in  conferring  together  should 
pay  proper  respect  to  each  other's  opinions 
and  listen  with  disposition  to  be  convinced 
to  each  other's  ar<;uments.  and  anv  dis- 
senting juror  should  consider  whether  a 
doubt  in  his  own  mind  is  a  reasonable  one 
which  makes  no  impression  on  the  minds 
of  so  many  men,  equally  honest  and  intel- 
ligent as  himself,  and  the  minority  might 
reasonably  doubt  the  correctness  of  their 
judgment  which  is  not  concurred  in  by  the 
majority  and  distrust  the  weight  of  suf- 
ficiency of  that  evidence  which  fails  to  carry 
conviction  to  the  minds  of  their  fellows, 
is  not  an  invasion  of  the  province  of  .the 
jury,  and  the  instruction  is  proper.  State 
v.  Eglaud,  23  S.   D.   323,  121   N.  W.  798. 

b.  Requests    and   Answers    Oenerally. 

Prejudicial  error  in  modification  of  instruc- 
tions, see  Appeal  and  Error,  VII.  k, 
6,  c. 

See  also  infra,  387. 

293.  En  or  in  a  request  docs  not  justify 
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the  giving  of  an  instruction  erroneous  in  the 
other  direction.  State  v.  Riggs,  —  S.  D. 
— ,  126  N.  W.  609. 

294.  Requests  for  instructions  by  defend- 
ant were  properly  denied,  where  their  giv- 
ing in  effect  would  have  amounted  to  a 
directed  verdict.  Pendroy  v.  Great  North- 
ern R.  Co.  17  N.  D.  433,  117  N.  W.  631. 
Ifecesalty  for  request. 

See  also  infra,  339. 

295.  (If  the  defendant  desires  more  ex- 
plicit instructions  than  are  given  by  the 
court,  they  should  be  presented  to  the  court 
in  writing,  with  request  that  they  be  given. 
Carr  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  16  N.  D.  217,  112  N.  W.  972;  Landis 
v.  Fyles,  18  N.  D.  587,  120  N.  W.  566. 

296.  The  court  is  not  required  to  charge 
on  its  own  motion,  on  a  trial  for  assault 
with  a  dangerous  weapon,  that  the  jury 
might  find  defendant  guilty  of  a  simple 
assault.  State  v.  Sutterfield,  22  S.  D.  684, 
119  N.  W.  548. 

297.  In  a  prosecution  for  burglary,  where 
no  request  for  an  instruction  that  the  ac- 
cused might  be  convicted  of  a  lesser  of- 
fense included  in  tt)e  crime  charged  is  pre- 
sented to  the  court,  the  court  is  not  re- 
quired to  instruct  the  jury  that  they  might 
convict  accused  of  a  lesser  offense.  State  v. 
Vierck,  23  S.  D.  166,  120  N.  W.  1098. 

CompUanoe  with  request. 

298.  A  trial  court  is  not  required  to  give 
an  instruction  in  the  exact  language  in 
which  it  is  submitted,  although  it  is  cor- 
rect in  every  respect;  but  it  may  be  re- 
fused and  such  instruction  given  by  the 
court  in  its  own  language.  State  v.  'Kam- 
mel,  23  S.  D.  465,  122  N.  W.  420. 

299.  In  an  action  for  services  in  which 
the  point  in  dispute  was  whether  the  defend- 
ant had  agreea  to  pay  plaintiff  $2.50  per 
day  for  the  entire  season,  or  only  $2.50 
during  the  harvest  season  and  the  usual 
wage  for  the  balance  of  the  time,  it  was 
not  error  to  refuse  to  charge  that  the  jury 
should  consider  the  reasonable  value  of  the 
services  performed  by  plaintiff,  where  the 
court  charged  that  if  the  contract  was  as 
claimed  by  defendant,  the  jury  would  have 
to  take  the  evidence  as  to  what  the  going 
wages  were  and  apply  to  it  their  best  judg- 
ment and  determine  how  much  the  going 
wages  were  that  he  should  receive  for  the 
balance  of  the  time  after  harrtst,  and  that 
the  jury  could  consider  evidence  of  the  or- 
dinary wages  paid  in  that  vicinity  for  that 
kind  of  work.  McCarthy  v.  Fell,  —  S.  D. 
— ,  123  N.  W.  497. 

300.  Where  a  party  requests  the  court  to 
charge,  in  an  action  for  libel,  as  follows: 
"The  court  hereby  instructs  the  jury  that 
the  application  of  the  term  'quack'  or  'im- 
poster'  to  a  medical  practitioner  duly  grad- 
uated from  a  reputable  medical  college  and 
duly  licensed  to  engage  in  the  practice  of 
medicine  and  surgery  cannot  be  justified  by 
the  proof  of  any  specific  acts  of  malpractice 
or  unskillful  practice  on  his  part,  but  such 
epithets  could  only  be  justified  by  proof 
that  such  practitioner  oi  purported  practic- 


tioner  was  not  a  lawfully  graduated  or  li- 
censed physician  or  surgeon  and  was  calf 
a  false  pretender  to  be  such,"  it  is  error 
for  the  court  to  read  it  as  a  charge  re- 
quested wherein  the  court  reads  it  that  the 
application  of  the  term  "quack"  or  "im- 
poster"  to  a  medical  practitioner  duly  grad- 
uated from  a  reputable  medical  college  aod 
duly  licensed  to  practice  cannot  be  justified 
by  proof  of  specific  acts  of  malpractice  or 
of  unskillful  practice  on  his  part,  and  '*if 
any  such  evidence  has  been  given  in  this  ac- 
tion the  same  is  wholly  immaterial,  and 
should  be  wholly  disregarded",  as  it  coimi- 
tutes  a  substantial  departure  from  requested 
instruction.  Rood  v.  Dutcher,  23  S.  D.  70, 
120  N.  W.  772. 
Rcpetltioas. 
Prejudicial    error    as   to,    see    Appeal  and 

Error,  1054-1056. 
See  also  infra,  364. 

301.  It  is  not  error  to  refuse  requested  in- 
structions which  have  been  subatantiall.T 
covered  by  the  charge  of  the  court.  Ne!:»D 
V.  Oium,  21  S.  D.  641,  114  N.  W.  691. 

302.  The  court  committed  no  error  in  re- 
fusing to  charge  the  jury  on  a  partieulu 
issue  where  it  had  given  substantially  lie 
same  instruction  on  its  own  motion.  M^ 
Carthy  v.  Fell,  —  S.  D.  — ,  123  N.  VV.  497; 
Snee  v.  Clear  Lake  Teleph.  Co.  —  S.  D.  — , 

123  N.  W.  729;  SUte  v.  Harbour,  —  S.  D. 
— .  129  N.  W.  565. 

303.  It  is  not  error  for  a  trial  court  to 
refuse  requested  instructions  where  the 
same  had  been  given  fully  by  the  court, 
though  couched  in  different  language.  State 
V.   Allison,  —  S.   D.  — ,   124   A.   W.  747. 

304.  It  was  not  error  to  refuse  to  gin 
proper  instructions  asked  for  by  the  de- 
fense where  the  same  had  been  covered  bv 
the  court's  own  charge,  which  was  full  and 
exhaustive.     State   v.   West,  —  B.   D.  — , 

124  N.  W.  761. 

305.  It  was  not  error  for  the  trial  conrt 
to  refuse  requested  instructions  where  the 
matters  sought  by  the  defendant's  counsel 
to  have  given,  were  fully  and  amply  cowred 
by  the  instructions  already  given.  State  v. 
Barnes,  —  S.  D.  — ,  128  N.  W.  170. 

306.  A  requested  instruction  which  is 
adequately  covered  by  the  courts  charge  may 
be  refused.  Estate  v.  Moeller,  —  N.  D.  — , 
126  N.  W.  568. 

307.  It  is  not  error  to  refuse  to  give  re- 
quested instructions,  where  they  are  sub- 
stantially embodied  in  the  court's  charge 
which  fairly  and  fully  instructs  the  jurr 
on  all  the  questions  properly  arising  in  the 
case.  Comeau  v.  Hurley,  —  S.  D.  — ,  12S 
N.  W.  715. 

308.  Where  the  court,  in  a  prosecution  for 
an  assault  with  a  deadly  weapon,'  on  its 
own  motion  instructs  the  jury  on  the  U» 
of  intoxication  as  fully  and  favorably  to 
the  accused  as  the  law  authorized,  it  »»* 
not  required  to  repeat  the  instruction  by 
giving  it  in  the  form  requested  by  the  ac- 
cused. State  V.  Kapelino,  20  &  D.  591. 
108  N.  W.  335. 

309.  On  the  trial  of  a  bank  cashier  charged 
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with  making  a  false  report  to  the  state  bank 
«zaminer  of  the  condition  of  the  bank,  an 
instruction  requested  by  the  defendant  was 
properly  refused  which  was  to  the  effect 
that  the  statement  need  not  agree  with  the 
books  of  the  bank  as  to  the  names  by  which 
the  accounts  are  called,  and  that  overdrafts 
may  be  called  loans,  or  cash  items,  cash, 
etc. ;  where  the  court  in  its  instruction  prop- 
erly charged  as  to  the  meaning  of  overdrafts. 
State  V.  Jackson,  21  S.  D.  494,  113  N.  W. 
880,  16  A.  &  E.  Ann.  Cas.  87. 

310.  A  requested  instruction,  in  a  prosci- 
cution  for  murder,  that:  "The  defendant 
is  presumed  to  be  innocent  until  the  con- 
trary appears  from  the  evidence;  and,  in 
order  to  convict  the  circumstances  must  be 
so  strong  as  to  exclude  every  reasonable 
hypothesis  except  the  guilt  of  the  defend- 
ant. If  the  facts  proven  in  this  case  can 
be  explained  upon  any  reasonable  hypothe- 
sis consistent  with  the  inliocence  of  the  de- 
fendant, you  will  then  return  a  verdict  of 
not  guilty.  And  the  state  must  not  only 
show  beyond  a  reasonable  doubt  that  the 
alleged  facts  are  true,  but  that  they  are 
absolutely  incompatible  with  any  reasonable 
hypothesis  of  the  innocence  of  the  accused 
and  each  fact  necessary  to  establish  the 
;iruilt  of  the  accused  must  be  proven  by  evi- 
dence beyond  a  reasonable  doubt",  is  suffi- 
cently  covered  by  instruction  given  that  to 
convict  the  circumstances  must  be  so  strong 
as  to  exclude  every  reasonable  hypothesis, 
except  the  guilt  of  defendant,  and  if  the 
facts  could  be  explained  upon  a  reasonable 
hypothesis  consistent  with  innocence  of  ac- 
cused their  verdict  must  be  for  accused. 
State  T.  Kammel,  23  S.  D.  465,  122  K.  W. 
420. 

c.  Oral  Inttructions. 
See  also  supra,  205. 

311.  N.  D.  Rev.  Codes  1905,  §  7021,  re- 
quiring the  court  to  charge  the  jury  in  writ- 
ing, is  mandatory,  and  is  intended  to  give 
the  court  opportunity  to  consider  such  re- 
quest before  instructing  the  jury.  Can-  v. 
Alinneapolis,  St.  P.  &,  S.  Ste.  M.  R.  Co. 
16  N.  D.  217,  112  N.  W.  972. 

312.  The  giving  of  oral  instruction  to  a 
jury  is  authorized  only  in  an  exceptional 
case  in  which  the  parties  deliberately  and 
voluntarily  assent  thereto,  and  only  after 
such  consent  is  obtained  and  entered  on  the 
minutes,  at  such  time  and  in  such  manner 
as  will  not  operate  to  the  prejudice  of  the 
rights  of  either  party.  Forszen  v.  Hurd, 
—  N.  D.  — ,  126  N.  W.  224. 

313.  While  the  court  was  instructing  the 
jury,  counsel  interrupted  him  with  an  in- 
quiry regarding  instructions,  and  after  the 
court  was  through  orally  requested  an  in- 
struction pursuant  to  such  inquiry.  Held, 
without  reference  to  such  request  being 
in  improper  form  or  not  stating  the  law 
correctly,  that,  by  reason  of  its  not  having 
been  submitted  to  the  court  in  writing,  it 
was  not  error  to  refuse  it.  Carr  v.  Minneap- 
olis. St.  P.  4  S.  Ste.  M.  R.  Co.  16  N.  D. 
217,  112  K  W.  072. 

Supp.  Dak.  Dig.— 50. 


d.  On  What  Uatter*  Veceasary  or  Proper. 
1.  In  Civil  Actions. 

Prejudicial   error   as   to,    see    Appeal    and 
Error,  VII.  k.  5. 

314.  A  requested  instruction  is  properly 
refused,  unless  it  is  applicable  to  the  facts 
as  proven  or  to  some  theory  of  the  evidence 
given  in  the  case.  McLain  v.  Nurnberg, 
16  N.  D.  144,  112  N.  W.  243. 

315.  An  instruction  which,  for  want  of 
evidence,  is  not  applicable  to  the  case,  al- 
though it  contains  a  correct  statement  of 
the  law  will  be  refused  as  it  might  tend  to 
mislead  the  jury.  Quale  v.  Hazel,  19  S. 
D.  483,  104  N.  W.  215. 

316.  The  refusal  to  give  certain  requested 
instructions  which  in  the  abstract  em- 
braced correct  statements  of  law,  is  not 
error  where  there  is  no  basis  in  the  testi- 
mony for  such  instruction.  Pease  t.  Ma- 
gill,'l7  N.  D.  166,  115  N.  W.  260. 

317.  Instructions  insufficiently  supported 
by  the  evidence  are  properly  refused.  Pend- 
roy  v.  Great  Northern  R.  Co.  17  N.  D. 
433,  117  N.  W.  531. 

318.  It  was  not  error  to  refuse  an  in- 
struction on  the  unavailability  of  a  certain 
bill  of  sale,  alleged  to  be  fraudulent,  to 
make  out  plaintiff's  title,  where  plaintiff 
was  suing  for  the  conversion  of  his  chat- 
tels by  levy  on  them  as  the  property  of  an- 
other and  did  not  count  on  the  bill  of  sale 
as  any  part  of  his  title.  Comeau  v.  Hur- 
ley, —  S.  D.  — ,  123  N.  W.  715. 

Km  to  damasea. 

310.  When  actual  pecuniary  damages 
are  sought  for  loss  of  time,  some  evidence 
must  be  given  showing  such  loss  and  its 
value  to  support  an  instruction  to  the  jury 
to  consider  loss  of  time  in  fixing  damages. 
Barron  v.  Western  P.  R.  Co.  16  N.  D.  277, 
113  N.  W.  102. 

320.  Where  the  complaint  in  an  action 
to  recover  the  value  of  a  piano  taken  on 
a  judgment  against  plaintiff's  husband 
charged  the  defendants  with  oppression 
and  malice,  and  there  was  evidence  to  sus- 
tain such  allegation,  the  court  properly 
charged  the  jury  on  the  question  of  ex- 
emplary damages.  Bailey  v.  Walton,  — 
S.  D.  — ,  123  N.  W.  701. 

321.  The  court  properly  charged  the  jury, 
on  malice  in  an  action  for  assault  and 
battery,  as  bearing  on  the  question  of  ex- 
emplary damages,  where  there  was  a  con- 
flict in  the  evidence  as  to  whether  or  not 
there  was  any  assault  committed  by  the 
defendant,  and  also  as  to  whether  or  not 
the  assault,  if  in  fact  committed,  was  justi- 
Rably  made  in  defense  of  the  person  of  the 
defendant.  Kerlev  v.  Oermscheid,  20  S. 
D.  363,  106  N.  W!  136. 

NegllKenoe. 

322.  An  instruction  that  railroad  com- 
panies maintaining  tracks  across  city 
streets,  which  are  crossed  at  the  same  place 
by  more  than  one  track,  must  use  greater 
eare  in  o|)«rating  their  trains  across  such 
streets  than  if  crossed  by  only  one  track. 
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was  properly  given  and  is  not  erroneous. 
Merrill  v.  Minneapolis  &.  St.  L.  R.  Co.  — 
S.  D.  — ,  129  N.  W.  468. 

323.  It  was  not  error  to  refuse  a  re- 
quested instruction  that  if  the  jury  be- 
lieved that  the  injury  to  the  horses  was  as 
likely  to  have  resulted  from  the  natural 
propensity  of  the  animals  to  kick  and  fight, 
as  by  the  negligence  of  the  defendant,  then 
the  plaintiffs  are  not  entitled  to  a  recovery, 
where  the  evidence  was  such  that  the  plain- 
tiffs might  be  entitled  to  a  recovery  even 
if  the  damages  did  so  result.  Berry  v. 
Chicago,  M.  &  St.  P.  R.  Co.  —  S.  D.  — , 
124  N.  W.  869. 

324.  It  is  questionable  whether  defend- 
ant is  entitled  to  an  instruction  involving 
the  question  of  the  contributory  negligence 
of  plaintiff,  where  there  had  been  no  issue 
raised  in  the  pleadings  as  to  contributory 
negligence.  Drake  v.  Great  Northern  R. 
Co.  —  8.  D.  — ,  123  N.  W.  82. 

CItU  damage  oases. 

325.  An  instruction  in  an  action  by  a 
widow  against  a  liquor  dealer  for  damages 
caused  by  the  loss  of  her  support  by  the 
death  of  her  husband,  an  instruction  that 
it  was  not  necessary  that  he  should  have 
been  intoxicated  when  he  committed  suicide 
was  proper.  Palmer  ▼.  Schurz,  22  S.  J). 
283,  117  N.  W.  160. 

Xnsaranee  oases. 

326.  A  charge  that  the  presumption  is 
against  suicidal  intent  which  presumption 
must  be  overcome  by  clear  and  satisfactory 
evidence  that  excludes  every  theory  but 
suicide ;  and  that  plaintiff  must  recover  un- 
less from  all  the  evidence  the  jury  is  sat- 
isfied that  every  other  reasonable  theory  is 
excluded,  is  proper  when  the  defense  to  an 
accident  policy  is  that  of  suicide.  Bircher 
V.  Modern  Brotherhood,  —  S.  D.  — ,  126 
N.   W.  583. 

327.  Where  a  policy  of  insurance  is 
issued,  on  an  application  containing  a  war- 
ranty as  to  the  amount  of  insurance,  con- 
taining a  provision  for  forfeiture  for  over 
insurance,  but  a  rider  is  attached  to  the 
policy  containing  a  percentage  value  clause, 
and  on  an  action  on  the  policy  the  fact  of 
issuance  of  the  policy  and  destruction  of 
the  property  is  undisputed,  the  court 
properly  charged  the  JU17:  "In  the  view 
the  court  has  taken  of  this  case,  the  court 
instructs  you  that  this  policy  is  binding 
between  these  parties.  .  .  .  There  is 
only  one  thing  for  you  to  determine — the 
amount  the  plaintiffs  are  entitled  to  re- 
cover under  this  policy."  Bolte  v.  Equi- 
table Fire  Asso.  23  S.  D.  240,  121  N.  W. 
773. 

Bight  to  oommisaioiis. 

328.  An  instruction  that  the  fact  that 
brokers  themselves  were  ready  to  become 
the  purchasers  of  land  would  not  entitle 
them  to  recover  commissions  on  the  grounds 
that  they  had  a  party  ready  to  purchase 
on  defendant's  terms,  was  not  objectionable 
as  an  incorrect  statement  of  the  law  or  for 
want  of  evidence  of  such  fact  where  there 
was  some  evidence  of  such  fact.     Ewing  t. 

Lunn,  22  S.  D.  95,  115  N.  W.  627. 


UaKatural  dlspoaltloii  by  testator. 

329.  The  court  is  not,  ou  charging  on  the 
legal  right  of  one  to  make  a  will,  bound  to 
give  the  law  as  to  an  unnatural  disposition 
being  evidence  of  undue  influence  if  there 
is  no  evidence  of  undue  influence  in  the 
case.  Auld  v.  Cathro,  —  N.  D.  —,  — 
L.R.A.(N.S.)  — ,  128  N.  W.  1025. 
Umitatlon  of  actions. 

330.  In  an  action  for  money  loaned  bj 
plaintiff  to  decedent  under  a  claim  thtt 
decedent  had  made  a  partial  payment  un- 
der circumstances  to  remove  the  bar  of 
the  statute  of  limitations,  it  was  not  error 
to  refuse  a  request  to  instruct  that  plain- 
tiff could  not  recover  if  the  jury  found  the 
slightest  circumstance  from  which  ther 
would  infer  that  payment  was  not  an  ac- 
knowledgment of  the  balance  due  or  a 
promise  to  pay  some  other  balance,  where 
there  was  no  circumstance  testified  to  from 
which  the  jury  would  have  a  right  to  infer 
that  the  payment  was  not  an  acknoirl- 
edgment  of  balance  due  or  promise  to  par 
balance.  Caffney  t.  Mentele,  23  8.  D.  38, 
119  N.  W.  1030. 

2.  In  Criminal  Ctttet. 

Instruction   as   to  circumstantial  evidence, 
see  infra,  376-381. 

331.  A  defendant  has  a  right  to  have  an 
instruction  based  on  his  own  testimony, 
and  to  testify  as  to  his  intent.  State  v. 
Tough,  12  N.  D.  425,  96  N.  W.  3025. 

332.  Where,  in  a  case  of  robbery,  the 
proof  is  such  that  defendant  is  either  guilty 
of  the  crime  charged,  or  wholly  iuuuc^ni, 
it  is  proper  for  the  court  to  so  instruct  the 
jury.  SUte  t.  Sanders,  14  N.  D.  203.  103 
N.  W.  419. 

333.  Where  an  offense  charged  is  not 
divided  into  degrees,  the  court  is  not  re- 
quired to  charge  the  jury  as  to  an  offence 
tliat  might  be  included  in  the  charge  made, 
but  which  the  evidence  would  not  warrant 
State  V.  Kapelino,  20  S.  D.  591,  108  N.  W. 
335. 

Sale  of  liquors. 

334.  Where,  in  a  prosecution  under  the 
prohibition  law,  the  evidence  tended  to 
show  the  sale  and  keeping  for  eale  of  beer, 
it  was  proper  for  the  court  to  instruct  the 
jury  that  beer  was  a  malt  liquor  and  in- 
toxicating. State  v.  Ball,  —  X.  D.  — ,  12S 
N.  W.  826. 

Laroeay;  burglary;   robbery. 

Necessity  for  request,  see  supra,  297. 
Prejudicial   error   in   refusing,   see  Appeal 

and   Krror,   1058. 
See  also  supra,  332. 

336.  On  a  trial  for  theft  of  four  blark 
hogs,  having  some  white  spots,  in  which 
the  evidence  showed  that  two  of  the  hop 
were  black  with  white  spots,  that  a  third 
hog  was  black,  and  the  fourth  hog  was  black 
with  some  white  hairs,  it  was  not  error 
to  refuse  to  instruct  the  jury  that  they 
cannot  find  the  defendant  guilty  of  larreny 
of  more  than  two  hogs  so  identified  as  he- 
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ing  black  having  some  white  spots,  and  to 
instruct  them  instead  that  if  they  find  from 
the  evidence  that  any  of  the  hogs  alleged 
to  have  been  stolen  do  not  answer  to  the 
description  given  in  the  information,  they 
must  ascertain  the  value,  if  they  find  the 
defendant  guilty,  of  only  the  hogs  an- 
swering such  description.  State  v.  Mont- 
gomery, 17  S.  D.  500,  97  N.  W.  716. 

336.  Upon  a  trial  for  burglary,  the  ac- 
cused was  charged  with  breaking  and  en- 
tering a  railway  car  in  which  property  was 
kept,  with  intent  to  steal  therein,  under 
N.  D.  Rev.  Codes  1899,  §  7400,  and  in  de- 
fense testified,  in  effect,  that  he  entered 
the  car  to  obtain  coal,  in  reliance  upon 
statements  made  to  him  by  the  person  who 
accompanied  him  and  assisted  in  taking 
the  coal  that  such  person  had  a  license  to 
take  coal  from  the  car.  Held,  that  ac- 
cused was  entitled  to  have  the  jury  in- 
structed, upon  his  request,  as  to  the  stat- 
utory definition  of  larceny,  in  order  that 
they  might  be  informed  that,  to  convict, 
they  should  find  he  intended  all  that  is 
essential  to  constitute  larceny.  State  v. 
Tough,  12  N.  D.  425,  96  N.  \V.  1025. 

[Cited  in  note  in  23  L.R.A.(N.S.)  373, 
387,  390i  on  right  to  testify  as  to  one's 
intent.] 

337.  It  is  the  duty  of  the  trial  court  to 
charge  the  injury  in  direct  or  equivalent 
terms  that,  to  constitute  robbery,  the 
taking  of  the  property  must  have  been  with 
intent  to  steal  it,  even  though  not  re- 
quested so  to  do,  such  intent  being  a  sub- 
stantive element  of  this  crime.  State  v. 
Fordham,  13  N.  D.  484,  101  N.  W.  888. 
Embeulement. 

338.  On  »  trial  for  embezzlement,  an 
instruction  wnO  r>ot  erroneous  which  charged 
that  the  question  ox  motive  need  not  be 
determined  in  Mch  a  case,  s«  the  "crime 
may  be  as  complete  without  the  motive  as 
with  it,"  BO  that  the  jury  "need  not 
trouble"  themselves  with  the  motive.  State 
v.  Allen,  21  S.  D.  121,  110  N.  W.  92. 
Assault. 

Necessity  for  request,  see  supra,  296. 
See  also  infra,  344. 

339.  Where  the  jury,  under  the  evidence, 
were  authorized  to  find  the  accused  guilty 
of  an  assault  with  a  deadly  weapon  with 
intent  to  commit  murder,  as  charged  in  the 
information,  or  of  assault  with  intent  to 
do  bodily  harm  with  a  dangerous  weapon, 
as  found  by  their  verdict,  the  court  prop- 
erly instructed  that  if  accused  was  not 
guilty  of  either  of  these  offenses,  it  was 
their  duty  to  acquit  him,  where  under  the 
evidence  he  could  not  have  been  properly 
convicted  of  simple  assault  or  assault  and 
battery;  and  it  was  not  error  to  refuse  to 
instruct  that  the  jury  might  convict  the 
accused  of  assault  and  battery  simply. 
State  V.  Kapelino,  20  S.  D.  591,  108  N.  W. 
335. 

Homloido. 

340.  Since  in  a  criminal  action  the  de- 
fendant is  entitled  to  have  submitted  to 
the  jury,   with  proper  instruction,   all  de- 


fenses of  which  there  is  any  support  in  the 
evidence,  whether  such  defenses  are  con- 
sistent or  not,  a  trial  court  properly  in- 
structed the  jury  on  the  theory  of  accidental 
killing  as  well  as  of  justihable  homicide 
where  both  were  relied  upon  as  a  defense. 
State  V.  Hazlet,  16  N.  D.  426,  113  N.  W. 
374. 

341.  On  a  trial  for  murder,  where  there 
was  nothing  in  the  record  to  show  that  the 
jury  had  any  knowledge  that  any  other 
person  had  been  tried  for  the  same  offense, 
an  instruction  was  properly  refused  which 
charged  that  the  fact  that  another  had 
been  tried  tod  acquitted  or  convicted  for 
the  crime  should  not  influence  them  iu 
rendering  their  verdict.  State  v.  Lan- 
ders, 21  S.  D.  606,  114  N.  W.  717. 

342.  Where  in  a  prosecution  for  murder 
the  evidence  is  conflicting  and  the  jury,  if 
they  believed  all  of  the  testimony  offered 
on  the  part  of  the  defense,  might  have 
found  a  reasonable  justiflcation  for  the 
homicide,  or  defendant  guilty  of  man- 
slaughter in  the  second  degree,  it  was 
error  to  refuse  to  charge  on  the  latter 
offense;  as  manslaughter  is  distinguished 
into  first  and  second  degrees,  and  included 
in  the  charge  of  murder,  and  the  jury  had 
the  legal  right  to  convict  for  either  of  such 
lesser  offenses.  State  v.  Hubbard,  20  S. 
D.  148,  104  N.  W.  1120. 

343.  In  a  trial  for  murder,  it  was  error 
to  refuse  an  instruction  that  it  is  no  part 
of  the  duty  of  the  jury  to  determine  how  the 
shot  was  fired  that  killed  Elba  Roberts, 
and  that  unless  they  find  beyond  a  reason- 
able doubt  from  the  evidence  that  the  de- 
fendant fired  the  fatal  shot,  it  is  not  their 
province  to  go  further  and  determine  how 
the  shot  was  fired.  State  v.  Jacobs,  —  S. 
D.  — ,  128  N.  W.  162. 

Effect  of  Intozloatloii. 

344.  In  a  prosecution  for  assault  with 
a  deadly  weapon,  the  court  properly  charged 
the  jury  in  the  language  of  the  statute 
on  the  question  of  intoxication  of  accused, 
their  verdict  whether  accused's  mind  was 
in  such  condition  that  he  knew  right  trora 
wrong  or  the  probable  consequence  or  re- 
sults of  his  acts.  State  v.  Kapelino,  20  S. 
D.  591,  108  N.  W.  336. 

e.  Upon  Evidence  and  Facte;   Opinion  or 
Comment  of  Judge. 

.  1.  In  Civil  Cases, 
a.  In  Oeneral, 
See  also  Evidence,  977. 

345.  Where  the  evidence  in  an  action  for 
assault  and  battery  is  conflicting  as  to 
whether  there  was  an  assault  committed 
and  whether,  if  committed,  it  was  justi- 
fiable, it  was  not  error  to  charge  the  jury 
that  if  the  evidence  failed  to  show  by  a 
fair  preponderance  thereon,  that  the  as- 
sault if  any,  was  unlawful  or  fails  to 
show  that  any  force  or  voilence  was  used 

by  the  defendant  upon  the  plaintiff,  then 


Digitized  by 


Google 


932 


TRIAL,  VI.  e,  1, 


the  plaintiff  waa  not  entitled  to  recover. 
Kerley  t.  Germscheid,  20  S.  D.  363,  106 
N.  W.  136. 

340.  A  requested  instruction  to  the  jury 
in  an  action  by  a  married  woman  for  dam- 
ages for  false  imprisonment,  that  "if  it 
appears  from  the  evidence"  tliat  the  plain- 
tid'  was  present  with  her  husband  at  the 
time  and  place  she  was  arrested  for  re- 
sisting the  attempts  of  the  public  officers 
to  remove  a  fence  claimed  to  be  in  the  high- 
way, and  gave  such  resistance  in  the  pres- 
ence, and  with  the  consent,  of  her  hus- 
band, she  was  not  guilty  of  any  criminal 
offense,  and  is,  therefore,  entitled  to  re- 
cover damages,  is  objectionable  as  author- 
izing the  jury  to  Und  for  the  plaintitT 
without  requiring  a  preponderance  of  proof. 
Kicliardson  v.  Uybedalil,  17  S.  D.  629,  98 
N.  VV.  164. 

347.  Where  a  pregnancy  waiver  on  a 
membership  certiticate  in  an  assessment 
benefit  or  insurance  company  provided  that 
the  insured  released  the  insurer  from  lia- 
bility if  she  died  by  reason,  directly  or 
indirectly,  of  such  condition,  and  that  if 
she  died  within  one  year  from  the  date 
of  such  waiver  it  was  expressly  agreed  that 
the  burden  of  proof  would  be  on  the  bene- 
ficiaries to  establish  the  fact  that  death 
was  not  caused,  directly  or  indirectly,  by 
said  pregnancy  or  anything  growing  out  of 
or  connected  therewith;  the  court,  in  an 
action  on  such  certificate,  fully  covered  the 
rights  of  the  defendant  under  such  waiver 
by  instructing  the  jury  that  if  they  be- 
lieved deceased  arose  from  her  bed  too  soon 
after  childbirth,  or  after  having  arisen 
overtaxed  herself  and  such  arising  or  over- 
exertion contributed  to  her  death,  their 
verdict  must  be  for  the  defendant,  if  not 
being  incumbent  on  defendant  to  prove  what 
was  the  cause  of  deceased's  death,  or  to 
prove  that  her  death  waa  connected  with 
her  confinement,  but  that  the  burden  rested 
on  the  plaintiff  to  prove  that  she  died  from 
some  cause  entirely  disconnected  with  such 
condition.  Stegner  t.  Modern  Brotherhood, 
—  S.  D.  — ,  123  N.  W.  842. 

348.  Where  a  pregnancy  waiver  on  a 
membership  certificate  in  an  assessment 
lienefit  or  insurance  company  provided  that 
insured  released  such  company  from  lia- 
bility on  such  certificate  if  insured  died  by 
reason,  directly  or  indirectly,  of  such  condi- 
tion of  pregnancy,  and  that  if  she  died 
within  one  year  from  its  date  it  was  ex- 
pressly agreed  "that  the  burden  of  proof 
shall  be  upon  my  beneficiaries  to  estab- 
lish the  fact  that  death  was  not  caused, 
directly  or  indirectly"  by  said  pregnancy 
or  anything  growing  out  of  or  connected 
therewith,  the  court,  in  an  action  on  such 
certificate  properly  refused  to  charge  the 
jury  that  a  presumption  was  raised  by 
reason  of  her  death  (which  occurred  ten 
(lays  after  childbirth)  that  she  died  from 
some  ailment  connected  with  her  condition 
of  pregnancy,  and  that  before  the  plain- 
tiff could  recover  he  must  satisfy  the  jury 
by  a  preponderance  of  the  evidence  that 
siie    died    from    some    cause    entirely    dis-  I 


connected  with  such  condition;  as  the  par- 
ties did  not  undertake  to  create  any  pre- 
sumption of  fact,  but  merely  attempted  to 
place  the  burden  of  proof  upon  the  bene- 
ficiary. Stegner  v.  Modern  Brotherhood, 
—  S.  D.  — .  123  N.  W.  842. 

349.  Where  during  the  trial  of  a  bast- 
ardy proceeding,  and  while  the  complain- 
ing witness  was  being  cross-examined  the 
complaint  in  the  action  was  offered  in  evi- 
dence for  the  purpose  of  impeaching  her 
testimony,  the  offer  being  general,  and  the 
complaint  was  received,  the  court  did  not 
err  in  refusing  a  requested  instruction, 
that  the  complaint  "was  not  a  part  of  the 
evidence  and  could  not  be  considered  by  tbr 
jury  as  any  part  of  the  charge"  thereby 
made,  or  "any  evidence"  against  the  defend- 
ant. State  V.  Brandner,  —  N.  D.  — ,  130 
N.  W.  941. 

b.  Assuming  Facts. 

Prejudicial   error   as   to,  see   Appeal   and 

Error,   1036-1038. 
Error  in,  as  ground  for  new  trial,  see  Xew 

Trial,    20. 

350.  The  court  may  charge  the  jury  as 
a  question  of  law  that  an  assumed  agent 
had  no  authority  to  bind  another,  by  a  cer- 
tain contract  where  there  is  no  evidence 
proving  or  tending  to  prove  that  such 
agent  was  authorized  to  enter  into  any 
such  contract  Quale  t.  Hazel,  19  S.  D. 
483,  104  N.  W.  215. 

351.  An  instruction  that  the  undisputed 
evidence  shows  that  a  certain  person  was 
the  agent  of  the  plaintiffs  for  the  purpose 
of  listing  land  for  sale  was  properly  re- 
fused where  the  record  did  not  clearly 
disclose  the  fact  that  the  evidence  was  on- 
disputed.  Ewing  V.  Lunn,  22  S.  D.  95,  115 
N.  W.  527. 

352.  A  court  is  justified,  in  an  action  <m 
an  insurance  policy,  in  assuming  facts  of 
ownership  and  identity  of  property  de- 
stroyed in  its  charge  to  the  jury,  based  on 

Plaintiff's  evidence,  where  there  is  no  con- 
ict  therein  whatever.    Bolte  v.  Equitable 
Fire  Asso.  23  S.  D.  240.  121  N.  W.  773. 

353.  In  an  action  to  quiet  title  where  the 
evidence  showed  that  previous  to  the  time 
the  plaintiff's  chain  of  title  began,  the 
defendant  was  in  possession  and  had  con- 
tinued in  possession  ever  since,  though  at 
one  time  her  daughter,  in  whom  was  the 
legal  tit'-,  had  lived  with  her  but  had 
left  the  premises  leaving  the  defendant 
in  exclusive  possession  of  the  place,  it  was 
not  error  for  the  court  to  caarge  that  the 
evidence  showed  that  the  defendant  had 
been  in  continuous  possession.  Sutton  v. 
Whetstone,  21  S.  D.  341,  112  N.  W.  850. 

354.  An  instruction  that  defendant  may 
he  held  liable  for  damages  occasioned  by 
a  prairie  fire  if  the  jury  find  that  the  men 
who  set  and  tended  the  fire  were  workiag 
for  the  defendant  "at  that  time  in  the 
course  of  their  usual  employment  on  the 
farm,  and  doing  his  work  the*  same  as  your 
men   do   when   you   are   gone,"  contains  a 
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niiadirection  as  to  the  law,  as  it  incorrectly 
assumes  that  the  ordinary  and  usual  work 
of  a  farm  permits  or  requires  the  setting 
of  fire  to  the  prairie  grass  under  conditions 
that  render  such  act  hazardous.  Korszen 
V.  Hurd,  —  N.  D.  — ,  126  N.  W.  224. 

355.  A  charge  that  "it  was  the  duty  of 
the  defendants  to  use  ordinary  care  to 
furnish  for  the  plaintiff  and  his  fellow 
workmen  a  staging  that  was  reasonably 
safe  for  the  purpose  for  whicn  it  was  in- 
tended and  used;  and  if  you  find  that  the 
defendants  negligently  failed  to  perform  this 
duty,  and  furnished  a  staging  that  was 
unsafe,  and  that  the  plaintiff,  while  in  the 
exercise  of  ordinary  care  and  without  negli- 
gence upon  his  part  and  without  knowl- 
edge of  the  unsafe  condition  of  the  staging, 
went  upon  the  same  to  perform  his  work 
in  the  ordinary  way,  and  by  reason  of  the 
defect  therein,  if  any,  fell  to  the  ground 
and  was  injured,  then  plaintiff  is  entitled 
to  recover,"  is  erroneous,  as  it  assumes  as 
a  fact  that  the  employers  were  under  a 
duty  to  furnish  the  scaffold.  Lang  t. 
Bciles,  —  N.  D.  — ,  125  N.  W.  891. 

356.  An  instruction  to  the  jury  in  an 
action  by  a  married  woman  for  damages 
for  false  imprisonment,  that  a  certain  state 
of  facts  existed  as  "appears  from  the  un- 
disputed evidence"  is  properly  refused 
where  there  is  a  conflict  in  the  evidence  as 
to  such  facts.  Richardson  v.  Dybedahl, 
17  S.  D.  629,  98  N.  W.  164. 

2.    In  Criminal  Case$. 


a.  In  Oeneral. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  5,  a,  5,  b. 

357.  An  instruction  that  if  the  jury  be- 
lieved from  the  evidence  that  the  defendant 
had  made  statements  out  of  court  against 
himself,  they  had  a  right  to  treat  such 
statements  as  true  or  false,  just  as  they  be- 
lieved them  true  or  false  when  considered 
in  the  light  of  all  the  other  facts  and  cir- 
cumstances in  the  case,  is  not  error.  State 
T.  Hazlet,  16  N.  D.  426,  113  N.  W.  374. 

358.  In  a  prosecution  for  selling  intoxicat- 
ing liquors  without  a  license,  in  which  it 
was  shown  by  the  evidence  of  the  deputy 
sheriff  that  certain  intoxicating  liquors 
were  found  in  the  dwelling  houte  of  the  ac- 
cused, and  accused  as  a  witness  admitted 
possession  thereof  and  in  no  manner  con- 
tradicted the  statement  of  the  deputy,  and 
it  was  also  proved  by  testimony  of  the 
county  auditor  that  no  license  had  been  is- 
sued to  accused  authorizing  him  to  sell  in- 
toxicants at  the  place  and  during  the  time 
alleged  illegal,  and  accused's  only  defense 
was  that  he  did  not  sell  the  liquor  in  ques- 
tion to  complaining  witness,  it  was  not  er- 
ror for  court  to  instruct  the  jury  that  the 
undisputed  evidence  in  the  case  showed  that 
accused  had  intoxicating  liquor  at  his  res- 
idence at  the  time  stated,  and  that  the  ac- 
cused did  not  have  a  license  to  sell  intoxi- 
cating  liquor   at   the   time   and    place   al 


leged  in  the  information ;  and  such  instruc* 
tion  was  not  in  violation  of  S.  D.  Code  Civ. 
Proe.  §  256,  providing  that  the  court  in 
charging  a  jury  should  only  instruct  them 
as  to  the  law  of  the  case.  State  v.  Madison. 
23  S.  D.  684,  122  N.  W.  647. 

359.  Under  S.  D.  Code  Crim.  Proc.  §  385, 
provides  that  in  charging  the  jury  the  court 
must  state  to  them  all  matters  of  law  which 
it  thinks  necessary  for  their  information 
in  giving  their  verdict,  and  if  it  state  the 
testimony  in  the  case,  it  must  in  addition 
state  that  the  jury  in  all  questions  of  fact 
are  the  exclusive  judges,  and  either  party 
may  present  to  the  court  in  writing  a  charge 
and  request  that  it  be  given,  and  which  if 
the  court  thinks  it  correct  and  pertinent,  it 
must  give,  otherwise  to  refuse  the  same, 
it  is  discretionary  with  the  court  to  deter- 
mine, where  no  written  requests  for  instruc- 
tions are  made,  what  if  any,  instructions  he 
will  give  in  relation  to  the  evidence  in  the 
case.  State  v.  Colvin,  —  S.  D.  — ,  124  N.  W. 
749. 

Opinion  of  Jndce. 

360.  Under  N.  D.  Rev.  Codes  1905,  § 
9985,  providing  that  on  a  criminal  trial  the 
court  must  only  instruct  as  to  the  law  of  the 
case,  and  §  10,026,  making  the  jury  the  ex- 
clusive judges  of  all  questions  of  fact  in  such 
actions,  the  judge  must  not  invade  the  pro- 
vince of  the  jury  by  expressing  his  opinion 
on  the  facts,  or  by  weighing  the  evidence,  or 
by  giving  intimations  as  to  the  guilt  of  the 
accused.  State  v.  Peltier,  —  N.  D.  — ,  129 
N.  W.  451. 

As  to  confeMion. 

361.  It  was  proper  to  charge  on  the  in- 
competency of  a  confession  if  made  under 
"great  fear"  where  defendant  had  testified 
that  it  was  made  under  great  fear.  State 
V.  Montgomery,  —  S.  D.  — ,  128  N.  W.  718. 

362.  On  a  trial  for  murder,  where  the  con- 
fession of  the  accused  was  relied  on  by  the 
state,  and  where  there  was  a  total  absence 
of  anything  in  the  record  to  show  that  the 
confession  was  not  voluntarily  given,  it  was 
not  error  for  the  trial  court  to  refuse  a 
request,  for  an  instruction  made  after  the 
close  of  the  arguments  and  the  charge,  to 
the  effect  that  if  the  jury  should  find  from 
the  evidence  such  circumstances  as  wouM 
show  that  the  confession  was  not  voluntarily 
given,  the  jury  were  at  liberty  to  disregard 
the  same.  State  v.  Landers,  21  S.  D.  606, 
114  N.  VV.  717. 

Failure  of  aoonsed  to  testify. 

363.  An  instruction  by  the  court  that  the 
jury  must  not  consider  the  failure  of  the 
defendant  to  become  a  witness  in  his  own 
behalf,  in  arriving  at  a  verdict,  is  not  er- 
roneous. State  V.  Currie,  13  N.  T).  65=;.  69 
L.R.A.  405,  112  Am.  St.  Rep.  687,  102  N. 
W.  875. 

h.  Burden  of  Proof;  Amount  of  Evi- 
dence Necessary. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 3043,  1044. 
See   also  Evidence,    1014. 
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364.  A  charge  on  a  proaecution  for  murder 
in  which  it  appeared  that  defendant  had 
made  contradictory  statements  as  to  the 
manner  and  oauite  of  decedents  death,  that 
the  jury  are  the  sole  judges  of  the  facts  and 
tlie  weight  to  tie  given  the  testimony,  amply 
protect»l  the  rights  of  defendant,  so  that  it 
was  not  error  to  refuse  to  give  a  further  in- 
truction  as  to  the  weight  of  evidence.  State 
V.  Coleman,  17  S.  D.  594,  98  N.  W.  175. 

305.  In  a  prosecution  for  burglary,  a  re- 
quested instruction  that  possession  of  stolen 
property  by  accused  a  short  time  after  it 
was  taken  does  not  raise  a  presumption  of 
law  that  accused  was  guilty  of  the  crime  of 
breaking  as  charged,  nor  shift  the  burden  of 
proof  to  him  to  satisfactorily  explain  such 
posscsHion,  was  properly  refused.  State  v. 
Vierck.  23  S.  D.  106,  120  N.  W.  1098. 

306.  Since  X.  I).  Uev.  Codes,  1899,  §  7614, 
makes  the  fact  that  one  has  or  keeps  posted 
in  or  about  his  place  of  business  a  United 
States  revenue  receipt  or  license  for  the  sale 
of  distilled  malt  or  fermented  liquors  prima 
facie  evidence  that  he  is  selling  and  keep- 
ing for  sale  intoxicating  liquor  contrary  to 
law,  by  prima  facie  evidence  is  meant  com- 
petent evidence,  and  evidence  which  is  legal- 
ly sufficient  to  justify  the  jury  in  finding  the 
fact  of  unlawful  sales,  provided  it  satisfies 
them  beyond  a  reasonable  doubt,  but  not 
otherwise.  It  is  not  conclusive,  and  to  so 
instruct  is  error.  State  v.  Momberg,  14 
N.  D.  291,  103  N.  W.  566. 

[Cited  in  note  in  1  L.R.A.(N.S.)  628  on 
power  of  legislature  to  make  possession 
prima  facie  evidence  of  attempt  to  vio- 
late liquor  law.] 

Aa  to  reasonable  doubt. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 1045. 
See  also  supra,  343,  366. 

367.  The  court,  in  a  prosecution  for  man- 
slaughter, properly  charged  the  jury  that 
a  "reasonable  doubt"  is  a  doubt  for  which 
a  reason  can  be  given;  a  substantial  doubt 
baaed  on  the  evidence  or  want  of  evidence 
in  the  case,  and  not  a  bare  possibility  of  the 
accused's  innocence;  such  a  doubt  as  would 
cause  a  reasonably  prudent  man  to  pause 
and  hesitate  before  acting  in  the  highest 
aflfaira  of  life.  State  v.  Raice,  —  S.  D.  — , 
123  N.  W.  708. 

368.  A  cliarge  to  be  governed  by  the  in- 
structions and  the  testimony  and  not  to  be 
swayed  by  the  eloquence  of  counsel,  and  "if 
yini"  believe  the  defendant  guilty"  to  bring 
in  a  verdict  accordingly,  was  not  erroneous 
because  it  omitted  to  couple  the  words  "be- 
yond a  reasonable  doubt"  to  the  word  guilty, 
the  court  having  fully  charged  on  reasonable 
doubt.  State  v.  Calkins,  21  S.  D.  24,  109 
N.  W.  515. 

369.  .'Vn  instruction  in  the  following 
words:  "On  the  other  hand,  the  rule  of  law 
requiring  the  jurors  to  be  satisfied  of  the 
ilcfcndant's  guilt  beyond 'a  reasonable  doubt, 
in  order  to  warrant  a  conviction,  does  not 
io«|uire  that  you  should  be  satisfied  beyond  a 
reasonable  duubt  of  each  link  in  the  chain 
of  circumstances  relied  upon  to  establish  the 


defendant's  guilt.  It  is  sufficient  if,  taking 
the  testimony  together,  you  are  satisfied  be- 
yond a  reasonable  doubt  that  the  defendant 
is  guilty" — is  erroneous.  State  v.  Voung, 
82  N.  W.  420,  9  K.  D.  165,  followed.  Sute 
V.  Johnson,  14  N.  D.  288,  103  N.  W.  565. 

370.  In  a  prosecution  for  importing  in- 
toxicating liquors  into  the  state  for  sale 
or  gift  as  a  beverage  a  charge  as  to  the  pur- 
pose in  introducing  evidence  of  prior  sales 
of  intoxicating  liquors  that  the  jury  must 
be  satisfied  beyond  a  reasonable  doubt  that 
the  liquors  were  imported  for  the  purpose 
of  sale  contrary  to  law,  was  not  erroneous. 
State  V.  Miller,  —  X.  D.  — ,  128  X.  W. 
1034. 

371.  Where  the  court  instructed  the  jurj- 
that  if  they  believed  beyond  a  reasonable 
doubt,  from  any  or  all  of  the  testimony 
introduced  at  the  trial  that  the  defendant 
was  a  married  man,  then  that  element  of  the 
offense  of  adultery  was  established,  and 
called  attention  to  the  theory  of  the  state 
that  the  defendant  was  a  married  man,  and 
had  offered  evidence  of  a  ceremony  and 
cohabitation  with  another  woman,  tiie  use 
of  the  phrase  any  or  all  of  the  testimony,  did 
not  render  the  instruction  erroneous.  State 
V.  Walsh,  —  S.  D.  — ,  125  N.  W.  295. 

372.  The  use  by  a  trial  court  in  its  charge 
defining  reasonable  doubt,  of  the  following 
language:  "But  this  charity  and  this  pre- 
sumption ought  not  to  be  perverted,  as  they 
not  infrequently  are,  to  justify  the  acquittal 
of  those  of  whose  guilt  no  reasonable  doubt 
exists,"  should  have  been  avoided  as  tend- 
ing to  impress  the  juror  that  the  doctrine  of 
reasonable  doubt  is  one  of  questionable  pro- 
priety, sute  V.  Kaufman,  22  S.  D.  433,  113 
N.  W.  337. 

373.  It  was  not  error  for  the  court  to 
conclude  his  charge  in  a  trial  for  keeping 
a  bawdyhouse,  with  the  words,  "if  you  be- 
lieve from  the  evidence  or  from  the  lack  of 
evidence,  that  the  defendant  is  innocent, 
it  is  equally  your  duty  to  say  by  your 
verdict,'  where  the  preceding  part  of  the 
charge  very  fully  stated  that  the  jury  must 
be  satisfied  of  the  defendant's  guilt  beyond 
a  reasonable  doubt.  State  v.  Ballew,  —  S. 
D.  — ,  128  N.  W.  716. 

374.  Where  the  court  had  stated  to  the 
jury  that  they  must  be  satisfied  beyond  a 
reasonable  doubt  that  the  accused  was  guil- 
ty, and  then  referred  to  the  testimony  of 
one  witness  giving  the  distinction  betwocn 
an  accessory  and  an  accomplice,  and  makinj 
the  guilt  or  innocence  of  the  accused  turn 
upon  the  truthfulness  of  such  witness,  it 
was  not  error  for  the  court  to  fail  to  agtin 
warn  the  jury  that  the  guilt  of  the  defend- 
ant must  be  established  beyond  a  reasonable 
doubt.  State  v.  Brandell,  —  S.  D.  — ,  129  S. 
W.  242. 

375.  An  instruction  on  a  trial  for  larceny 
of  a  colt  that  if  the  jury  are  "satisfirf* 
from  the  evidence  that  the  defendant  took 
the  colt,  from  the  corral,  under  the  honest, 
though  mistaken,  belief  of  ownership,  tbev 

I  are  not  warranted  in  convicting  him,  sml 
I  that  where  one  charged  with  larceny  tells 
the  jury,  or  the  jury  are  "satisfied"  from  tl*" 


Digitized  by 


Google 


TRIAL,  VI.  £. 


939 


evidence,  that  the  prigitial  taking  wa«  under 
a  mistaken  claim  of  ri^ht  to  the  property, 
it  is  their  duty  to  acquit  him,  and  that  be- 
fore they  ean  convict  him,  the  state  must 
satisfy  them  from  tlie  evidence  beyond  a 
reasonable  doubt  that  he  by  fraud  or  stealth 
took  the  property  with  intent  to  deprive  the 
owner  tliereof,  knowing  that  the  same  was 
not  liis,  is  erroneous,  as  placing  upon  the 
defendant  the  burden  of  satisfying  the  jury 
that  the  taking  wos  under  an  honest  claim 
of  ownership.  State  v.  Weckert,  17  S.  D. 
202.  95  N.  W.  924,  2  A.  4  E.  Ann.  Cas.  191. 

376.  An  instruction  on  a  prosecution  for 
murder  based  upon  circumstantial  evidence, 
that  if  any  of  the  jury  after  having  consid- 
ered all  the  evidence  in  the  case,  and  after 
liaving  consulted  with  bis  fellow  jurymen, 
should  entertain  a  reasonable  doubt  of  the 
defendant's  guilt,  the  jury  cannot  find  bim 
g^uilty,  is  properly  refused  where  the  court 
has  already  given  an  instruction-  that  the 
position  of  the  jurors  in  the  case  is  a  re- 
sponsible one,  and  that  he  would  not  say 
anything  to  lessen  in  any  sense  that  re- 
sponsibility and  that  no  man  as  to  whose 
^lilt  there  is  a  reasonable  doubt  in  the 
luinds  of  the  jury,  or  of  a  juror,  should  be 
convicted.  State  v.  Coleman,  17  S.  D.  594, 
«8  N.  W.  175. 

377.  An  instruction  by  the  court,  on  its 
own  motion  on  a  trial  for  murder,  defining 
circumstantial  evidence,  and  stating  that  the 
evidence  in  the  case  is  circumstantial  and 
is  legal  and  competent,  and  if  it  is,  in  the 
mind  of  the  jury  of  such  a  character  as  to 
exclude  every  reasonable  theory  or  hypo- 
thesis other  than  that  of  the  defendant's 
^ilt,  beyond  a  reasonable  doubt,  then  and 
in  that  event  it  should  be  given  the  same 
weight  as  would  direct  evidence  of  the  fact 
alleged,  that  circumstantial  evidence  when 
'y>mpetent,  and  when  complete  and  satisfying 
to  their  minds  is  entitled  to  the  same  weight 
as  direct  evidence  is,  correctly  states  the 
law.  State  v.  Coleman,  17  8.  D.  694,  98  N. 
W.  175, 

Olroninstaniial  sTldenoe. 

See    also    supra,    37G,    377. 

378.  It  is  not  error  to  fail  to  refuse  to 
charge  the  law  as  to  circumstantial  evi- 
dence, when  the  state's  case  rests  in  part 
upon  direct  evidence.  State  v.  Foster,  14 
K.  D.  661,  105  N.  W.  938. 

379.  It  was  not  error  to  refuse  a  re- 
quested instruction  in  regard  to  circum- 
stantial evidence,  wliere  there  was  little 
such  evidence  introduced,  and  the  pros- 
ecution did  not  rely  upon  such  evidence, 
there  being  sufficient  direct  evidence  to 
support  the  conviction.  State  v.  Bran- 
dell,  —  8.  D.  — ,  129  N.  W.  242. 

380.  Evidence  that  immediately  after 
the  shooting  occurred,  the  accused  stated 
that  she  had  shot  the  deceased,  but  that 
she  had  not  done  it  intentionally  or  wilful- 
ly, there  being  no  one  else  present  at  the 
time  the  shooting  took  place,  is  not  cir- 
cumstantial evidence  so  as  to  require  an 
instruction  that  the  evidence  was  circum- 
stantial and  to  define  the  nature  of  circum- 


stantial eridence.    Stat*  V.  Harbour,  —  8. 
D.  — ,  129  N.  W.  665. 

381.  Since  there  is  no  legal  distinction, 
so  far  as  the  weight  and  effect  to  be  giv- 
en to  it  is  concerned,  between  circum- 
stantial and  direct  evidence,  it  is  not  er- 
ror to  refuse  a  request  which  disparages 
it  as  a  species  of  evidence.  State  v.  Fos- 
ter, 14  N.  D.  561,  105  N.  W.  938. 

f.  As  to  CredibilUy  of  Witnesses. 

Prejudicial   error   as   to,   see   Appeal   and 

Error,   1040,   1041. 
See  also  supra,  123. 

382.  A  statement  in  a  charge  to  the  jury 
on  the  credibility  of  witnesses  and  the 
weight  to  be  gh-en   their  testimony  that: 

'"  You  may  take  into  consideration  their  in- 
terests, bias,  or  prejudice  if  any,  etc.,"  was 
not  erroneous  in  that  the  word  "should" 
should  have  been  used  instead  of  the  word 
"may."  State  t.  Miller,  —  N.  D.  — ,  128  N. 
W.  1034. 
False  in  part. 
As  ground  for  new  trial,  see  New  Trial,  17. 

383.  An  instruction  as  to  the  credibility 
of  witnesses  which  states  that  if  any  wit- 
ness has  "wilfully  testified  falsely"  his 
testimony  may  be  disregarded  is  sufTicient, 
and  it  need  not  be  stated  that  such  tes- 
timony must  be  wilfully  and  intentionally 
false.  State  v.  Winney,  —  N.  D.  — ,  128 
N.  W.  680. 

384.  The  court  was'  justified  in  a  pros- 
ecution for  manslaughter,  in  instructing 
the  jury  that  they  should  disregard  the 
testimony  of  any  witness  whom  they  should 
believe  had  wilfully  testified  falsely  to  any 
material  fact,  where  the  accused  had  testi- 
fied that  his  mind  was  a  blank  when  he  shot 
the  decedent.  State  v.  Saice,  —  S.  D.  — , 
123  N.  W.  708. 

386.  An  instruction  that  the  jury  "if  . 
they  should  believe  any  witness  had  wil- 
fully testified  falsely  to  any  material  fact, 
would  be  at  liberty  to  disregard  the  whole 
of  such  witness'  testimony,"  was  not  er- 
roneous because  it  did  not  have  added 
thereto  the  qualifying  phrase,  "unless  suc'a 
testimony  was  corroborated  by  other  cred- 
ible evidence,"  as  the  qualifying  words, 
"has  wilfully  testified  falsely"  take  the  in- 
struction out  of  the  rule  requiring  it  to 
contain  the  clause  as  to  corroboration. 
State  T.  Raice,  —  S.  D.  — ,  123  N.  W.  708. 

386.  An  instruction  which  stales  tliat  if 
any  witness  has  wilfully  testified  falsoi.v, 
etc.,  the  jury  are  at  liberty  to  wholly  dis- 
regard his  testimony,  "except  so  far  as  the 
same  is  corroborated  by  other  credible 
testimony  in  the  case,"  is  not  erroneous  by 
reason  of  the  use  of  the  word  "testimony" 
in  place  of  the  word  "evidence,"  as  these 
words  mean  the  same,  as  commonly  under- 
stood. State  v.  Winney,  —  N.  D.  — ,  128 
N.  W.  680. 

Aeoomplloe. 

387.  In  the  absence  of  a  request  there- 
for, the  trial  court  is  not  required  of  his- 
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own  motion  to  instruct  as  to  certain  wit- 
nesses of  the  state  being  accomplices,  and 
as  to  the  corroboration  of  their  testimony. 
State  V.  Ham,  —  S.  D.  — ,  124  N.  \V.  955. 

388.  Where  on  a  trial  for  horse  stealing, 
a  witness  testified  that  be  had  talcen  the 
animal  from  the  herd  of  one  T.  and  had 
placed  it  where  the  accused  could  get  the 
same,  and  that  the  horse  had  come  into 
the  poasession  of  the  accused,  it  is  proper 
and  essential  for  the  court  to  call  the 
jury's  attention  to  the  position  of  such  wit- 
ness as  an  accomplice  in  order  that  they 
might  discriminate  and  weigh  his  testi- 
mony in  the  case.  State  v.  Brandell,  — 
S.  D.  — ,  129  N.  W.  242. 
Attorney. 

389.  An  instruction  to  tlie  effect  that 
the  testimony  of  an  attorney  for  hia  client 
should  not  be  disregarded  simply  because 
of  such  relationship  was  not  open  to  the 
criticism  that  it  singled  out,  and  cast  dis- 
credit upon  the  testimony  of  one  of  de- 
fendant's witnesses,  attorneys  having  tes- 
tified on  both  sides.  King  t.  Hanson,  13 
N.  D.  85,  99  N.  W.  1085. 

g.  Correctness   of  Instructions. 

Instruction  as  to  venue  of  prosecution  for 
embezzlement,  see  Action  or  Suit,  102. 

1.  In  Civil  Action*. 

a.  Generally. 

Considering  instructions  as  a  whole  in  de- 
termining, see  Appeal  and  Error,  450- 
452. 

Beview  of,  on  appeal,  see  Appeal  and  Er- 
ror, 671,  582. 

First  raising  objection  on  appeal,  see  Ap- 
peal and  Error,  779. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  6. 

390.  A  charge,  which  contains  no  exposi- 
tion of  the  principles  upon  which  depends 
the  liability,  and  makes  the  law  of  the 
case  dependent  upon  inferences  from  the 
testimony  or  resolvable  from  the  degree  of 
credibility  to  be  given  witnesses,  is  mis- 
leading and  insufficient.  Forszen  v.  Hurd, 
—  N.  D.  — ,  120  N.  W.  224. 

391.  An  instruction  that  the  answers  to 
tlie  separate  questions  must  be  of  such  a 
nature  that  they  will  fully  support  the 
general  verdict  is  not  erroneous.  Acton 
V.  Fargo  &  M.  Street  R.  Co.  —  N.  D.  — , 
129  N.  W.  225. 

392.  A  remark  by  the  court  to  the  jury 
that  "Nobody  here  is  entitled  to  anything 
but  their  legal  rights,  and  that  is  all 
anybody  is  asking  for"  was  not  erroneous, 
being  applicable  alike  to  both  parties. 
Palmer  v.  Schurz,  22  S.  D.  283,  117  N.  W. 
150. 

393.  Where  the  plaintiff  has  one  theory 
as  to  the  effect  of  the  evidence  and  the  de- 
fendant has  another,  it  is  the  duty  of  the 
court  to  so  charge  the  jury  as  to  present 
the  law  applicable  to  either  theory.    Itoch- 


ford  V.   Barrett,  22  S.   D.  83,   116  N.  W. 

522. 

394.  Where  the  trial  court  gave  as  port 
of  an  instruction  the  following  language: 
"The  contract  will  be  sent  to  tixe  jury  box 
with  you,  gentlemen,  and  you  can  wrestle 
with  it  at  your  pleasure.  I  cannot  read  it 
in  the  present  light."  It  was  held,  not 
an  unfavorable  comment  on  the  contract 
as  having  been  printed  in  smal*  type. 
Buchanan  v.  Minneapolis  Threshing  Mach. 
Co.  17  N.  D.  343,  116  N.  W.  3^. 
OmiersUp  in  commoBa 

395.  In  an  action  where  plaintiffs  seek 
to  recover  possession  of  personal  property 
as  owners  in  common,  an  instruction  that 
in  order  to  recover  under  the  complamt 
it  would  be  necessary  to  establish  by  a  fair 
preponderance  of  evidence  ownership  in 
common,  and  that  it  would  not  be  sufficient 
to  prove  that  one  of  the  plaintiffs  was 
the  sole  owner  was  not  erroneous.  Palmer 
v.  Hurst,  22  S.  D.  68,  115  N.  W.  618. 

b.  Contract*. 
See  also  supra,  328. 

396.  Instructions  which  permitted  reeor- 
ery  for  the  breach  of  a  warranty  not  al- 
leged in  the  complaint,  were  erroneooa 
C'bristiernson  t.  Hendrie  &  B.  Mfg.  &  Sap- 
ply  to.  —  S.  D.  — ,  128  N.  W.  603. 

397.  Instructions  which  permitted  recov- 
ery for  the  breach  of  an  implied  warranty, 
the  nature  and  terms  of  which  were  not 
defined  by  the  court,  were  erroneous  when 
given  in  an  action  for  damages  resulting 
from  an  alleged  breach  of  warranty  of  ma- 
chinery purchased  by  the  plaintiff.  Chris- 
tiernson  t.  Hendrie  &  B.  Mfg.  k  Supply 
Co.  —  S.  D.  — ,  128  N.  W.  603. 

398.  Where  in  an  action  by  an  indorsee 
of  a  promissory  note  it  was  undisputed 
that  the  plaintiff  was  such  indorsee  of  the 
note  in  good  faith,  for  value,  before  ma- 
turity, it  was  proper  for  the  court  to  in- 
struct the  jury  that  they  could  consider 
evidence  that  there  was  no  consideration 
for  the  note,  only  in  connection  with  the 
defense  of  forgery,  which  had  been  claimed. 
Louder  v.  Hunter,  —  S.  D.  — ,  129  N.  W. 
237. 

399.  Where  it  was  shown  by  the  unchal- 
lenged facts  and  circumstances  that  an  in- 
surance policy  was  issued  upon  an  appli- 
cation authoritatively  taken,  in  charging 
the  jury  it  was  the  duty  of  the  court  to  rec- 
ognize the  existence  of  the  agencr,  and 
proper  to  determine  from  the  undisputed 
evidence  the  powers  and  limitations  of  the 
agent.  Smith  v.  Mutual  Cash  Guaranty 
F.  Ins.  Co.  21   S.  D.  433,   113  N.  W.  94. 

400.  An  instruction  as  to  the  effect  of 
a  certain  agreement,  if  found  from  the  evi- 
dence, whether  it  was  made  by  the  princi- 
pal or  another  as  his  agent,  is  erroneous 
in  omitting  the  qualification  as  to  the  au- 
thority of  the  agent  to  make  the  agree- 
ment, where  such  authority  is  disputed. 
Quale  y.  Hazel,  19  S.  D.  483,  104  N.  W. 
215. 
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tiihel   and    Slander. 

401.  In  an  action  by  a  physician  for  li- 
bel, it  is  error  to  ehatf^e  the  jury  that 
advertisements  by  tlic  physician,  wherein 
he  represented  tliat  lie  was  a  graduate  oi 
a  certain  school  and  was  possessed  of 
skill  in  treatment  of  a  particular  organ 
and  operated  a  hospital  therefor,  equipped 
with  modern  conveniences  and  appliances, 
should  be  considered  by  them  in  determin- 
ing whether  the  publication  was  privi- 
leged, notwithstanding  the  constitutional 
right  of  jury  in  trials  for  libel  to  deter- 
mine the  law  as  well  as  the  facts  under 
the  direction  of  the  court.  Rood  v.  Dutcber, 
23  S.  D.  70,  120  N.  W.  772. 

d.  Application   of  Payments. 

402.  Where  the  sole  issue  in  an  action 
apon  firm  indebtedness  was  whether  the 
payments  made  by  the  continuing  partner 
should  have  been  credited  upon  the  debts 
of  the  firm  or  those  created  by  him  indi- 
vidually after  the  dissolution,  it  was  not 
error  to  charge:  "Now  each  of  the  defend- 
ants in  this  case  has  filed  a  separate  an- 
swer, but  under  the  rules  of  this  court 
the  sole  and  only  question  you  bav^  to  de- 
termine is  whether  or  not  this  sum  claimed 
to  be  due  by  the  plaintiff  has  been  paid 
by  the  firm  of  Starkweather  k  Rogers." 
Paxton  ft  G.  Co.  v.  Starkweather,  —  S.  D. 
— ,    128   N.   W.   470. 

403.  Where  the  sole  issue  in  an  action 
was  whether  payments  made  by  the  con- 
tinuing partner  should  have  been  credited 
on  the  indebtedness  of  the  firm  or  on  that 
created  after  the  dissolution,  it  was  not 
error  for  the  court  to  charge  under  S.  D. 
Civ.  Code,  §§  1147,  1150,  that  if  the  jury 
believed  that  the  money  was  remitted  be- 
cause of  a  request  by  the  plaintiff  to  the 
defendant  that  the  indebtedness  of  the  firm 
be  closed  up,  and  paid  immediately  fol- 
lowing- that  letter  with  the  understanding 
that  it  should  be  applied  on  the  firm's  in- 
debtedness, then  it  should  be  so  applied. 
Paxton  ft  G.  Co.  v.  Starkweather,  —  S.  D. 
— ,  128  N.  W.  479. 

404.  In  an  action  on  partnership  indebt- 
edness, where  the  sole  issue  was  whether 
the  payments  made  by  the  continuing  part- 
ner were  to  be  credited  on  the  partnership 
indebtedness  or  that  of  the  individual  after 
the  dissolution  of  the  firm,  it  was  not  error 
for  the  court  to  charge  that  the  old  firm 
would  not  be  liable  for  any  goods  pur- 
chased by  the  continuing  partner  from  the 
plaintiff  after  the  latter  had  notice  of  the 
dissolution.  Paxton  ft  G.  Co.  v.  Stark- 
weather, —  S.  D.  — ,  128  N.  W.  479. 


e.  Jfegligence. 

Prejudicial  error  as  to, 
ror,   1019-1023. 


I  Appeal  and  Er- 


405.  In  an  action  tried  as  one  to  recover 
for  an  injury  resulting  from  defendant's 
negligence,  where  the  jury  were  given  gen- 
eral  instructions,   the   court   erred   in    re- 


questing the  jury  to  answer,  as  part  of 
their  special  verdict,  whether  the  plaintiff 
"was    guilty    of    such    contributory    negli- 

fence  as  would  bar  him  from  recovery  un- 
er  the  law  as  laid  down  in  the  instruc- 
tions."    Morrison   v.  Lee,   13   N.   D.  501, 
102   N.   W.   223. 
Highways. 

406.  An  instruction  as  to  the  proper 
placing  of  lights  to  guard  an  excavation 
need  not  designate  the  exact  spot  where 
the  lights  should  be  placed.  Wells  v.  Lis- 
bon, —  N.  D.  — ,  128  N.  W.  308. 

407.  A  charge  referring  to  the  kind  of 
lights  to  be  used  to  guard  an  excavation 
in  a  street  which  indicated  that  lanterns 
would  be  proper  while  tallow  candles  would 
not,  was  not  erroneous.  Wells  v.  Lisbon, 
—  N.  D.  — ,  128  N.  W.  308. 
Railroads. 

See   also  supra,   322. 

408.  Instructions  to  the  effect  that  if 
defendant  railroad  company  did  not  try 
to  avoid  injury  to  the  stock  killed  upon 
their  right  of  way,  after  the  cattle  bad 
been  discovered  there,  the  plaintiff  was  en- 
titled to  recover,  even  though  he  had  ex- 

fiosed  the  stock  to  injury  by  his  own  n^- 
igence,  and  it  was  because  of  such  want 
of  care  on  the  part  of  the  railroad  em- 
ployees that  the  stock  was  injured,  were 
proper  in  connection  with  the  rest  of  the 
eharge  as  to  what  constitutes  due  care 
necessary  in  such  cases.  Carr  v.  Minneapo- 
lis, St.  P.  &  S.  Ste.  M.  R.  Co.  16  N.  D.  217, 
112  N.  W.  972 

409.  A  charge  that  unless  the  jury  found 
that  defendant's  engineer  knew  tlie  danger 
of  the  plaintiff  and  blew  the  whistle  with 
the  intent  to  frighten,  injure  or  annoy  her 
or  blew  it  with  unusual  and  unnecessary 
noise  doing  so  heedlessly  or  recklessly,  know- 
ing her  peril,  and  that  if  there  was  any 
negligence  it  was  by  reason  of  the  using  of 
the  whistle  to  such  an  extent  as  to  cause 
the  accident  after  the  peril  of  the  plain- 
tiff was  known,  the  first  part  being  unsus- 
tained  by  the  evidence,  is  not  objectionable 
as  contradictory.  Lyons  v.  Chicago,  M.  ft 
St.  P.  R.  Co.  —  S.  D.  — ,  128  N.  W.  134. 
Street  railroads. 

410.  A  refusal  to  charge  that  though  the 
motorman  saw  the  plaintiff  driving  along 
and  on  the  track,  and  (if  he  was  driving 
thereon )  he  had  a  right  to  assume  that  the 
plaintiff  would  exercise  ordinary  care  to 
observe  the  approach  of  the  car  and  would 
get  out  of  danger  before  the  car  reached 
him,  and  that  the  motorman  is  not  re- 
quired to  check  his  car  (if  such  car  is  run- 
ning at  an  ordinary  rate  of  speed)  until 
he  has  reasonable  cause  to  believe  that 
there  is  actual  danger  of  a  collision,  was 
not  error.  Acton  v.  Fargo  &  M.  Street 
R.  Co.  —  N.  D.  — ,  129  N.  W.  225. 

Carriers. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror,  1020. 

411.  A  jury  could  not  probably  have  mis- 
understood the  meaning  of  an  instruction,' 
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— that  they  should  take  into  consideration 
the  general  conduct  and  management  and 
character  of  railroads  and  of  freight  and 
mixed  trains,  as  well  as  the  duties  and  re- 
sponsibilities of  the  train  crew  and  those 
in  charge  of  it  and  all  of  the  particular 
facts  and  circumstances  which  surround 
the  railroad  business  "as  far  as  they  knew 
as  men  of  experience"  and  as  far  as  shown 
by  the  evidence,  and  that  they  should  in 
determining  whether  the  train  crew  was 
negligent  in  the  management  of  the  train 
take  the  evidence  and  "apply  it  to  their 
judgment  and  experience  as  men,'^— -ol- 
though  the  language  miglit  be  fairly  sub- 
ject to  criticism.  Beeves  v.  Chicago,  M. 
4  St.  P.  R.  Co.  —  S.  D.  — ,  123  N.  W.  498. 

412.  It  is  a  proper  instruction  which  sub- 
mits the  question  to  the  jury,  whether  a 
car  furnished  by  a  carrier  for  the  trans- 
portation of  livestock  is  a  reasonably  safe 
and  suitable  car,  taking  into  consideration 
the  kind  and  character  and  the  nature  of 
the  stock  to  be  transported.  Berry  v. 
Chicago,  M.  St.  P.  R.  Co.  —  8.  D.  — ,  124 

,  N.  W.  859. 

Electrical  appUanee*. 

413.  Where  the  complaint  in  an  action 
for  personal  injuries  received  by  a  traveler 
on  a  highway  from  telephone  wires  of  de- 
fendant alleged  that  the  defendant  negli- 
gently permitted  the  wires  to  remain  down 
after  notice  of  their  dangerous  condition 
an  instruction  that .  the  defendant,  if  not 
otherwise  negligent,  cannot  be  held  re- 
sponsible for  damages  resulting  from  a 
great  and  unusual  storm  which  could  not 
have  been  reasonably  foreseen  and  its  eon- 
sequences  guarded  against,  is  too  indefinite 
and  incomplete,  and  was  properly  refused 
as  not  applied  by  apt  instructive  words 
to  any  issue  in  the  case.  Snee  v.  Clear 
Lake  Teleph.  Co.  —  S.  D.  — ,  123  N.  W. 
729. 

Toward*  aerrant. 

414.  An  instruction  in  an  action  for  per- 
sonal injuries,  that  "every  one  is  respon- 
sible, not  oiily  for  the  result  of  his  own 
unlawful  acts,  but  also  for  any  injury 
caused  to  another  by  his  want  of  ordinary 
care  or  skill  in  the  management  of  his  prop- 
erty or  person  except  so  far  as  the  latter 
has  unlawfully  or  by  want  of  ordinary 
care  brought  the  injury  upon  himself," 
is  suflficient  on  the  subject  of  contributory 
negligence,  in  the  absence  of  any  request 
on  the  part  x>f  defendant  to  particularly 
charge  with  respect  thereto;  where  the 
court  has  given  plaintiiTs  requested  instruc- 
tion that  it  was  the  duty  of  the  master 
to  furnish  its  servants  with  a  reasonably 
safe  place  in  which  to  work,  reasonably 
safe  and  proper  materials,  machinery  and 
appliances,  and  to  keep  them  in  proper 
repair  and  reasonably  safe;  and  that  such 
duties  were  personal  and  non-delegable ; 
that  the  servant  had  a  right  to  presume 
that  the  master  had  discharged  his  duties 
in  that  regard,  and  that  if  the  machinery 
became  out  of  repair  whereby  plaintiff  was 
injured,  he  could  recover.     Davis  v.  Holy 


Terror  Min.  Co.  20  S.  D.  399,  107  N.  W. 
374. 

f.  Damaget. 

As  ground  for  new  trial,  see  New  Trial, 
18. 


415.  In  an  action  for  damages  for  the 
flooding  of  land  where  the  court  excluded 
evidence  of  the  damage  to  the  real  estate 
and  limited  the  right  of  recovery  to  loss 
of  the  crop  an  instruction  that'  whether 
the  damage  was  caused  to  the  crops  and 
the  property  by  the  maintenance  of  a  high- 
er dam  or  by  the  wet  season  was  to  be  con- 
sidered by  the  jury  and  that  if  the  raising 
of  the  dam  caused  the  injury  to  the  prop- 
erty the  plaintiff  might  recover,  was  mis- 
leading and  prejudicial  to  the  defendant 
because  of  the  inadvertent  use  of  the  word^ 
"crops"  and  "property"  connectedly  which 
tended  to  lead  the  jury  to  take  into  connec- 
tion the  injury  to  the  real  estate,  'losini 
V.  Cascade  Mill.  Co.  22  S.  D.  377,  117  X. 
W.  1037. 

Emlaent  donuda. 

416.  An  instruction  that  the  jury  in  fix- 
ing the  value  of  land  to  be  taken  by  emi- 
nent domain,  should  not  consider  any  thing 
that  had  been  done  by  the  defendant  in  the 
way  of  improvement  in  the  property  since 
the  date  of  the  commencement  of  the  pro- 
ceedings, was  correct,  where  the  defendant 
had  platted  the  lands  after  the  proceedings 
to  condemn  it  were  commenced.  Peters- 
burg School  Dist.  V.  Peterson,  14  N.  D. 
344,  103  N.  W.  756. 

[Cited  in  note  in  15  L.R.A.(N.S.)  «81. 
on  compensation  allowable  on  condem- 
nation as  affected  by  adaptability  of 
property  for  uses  other  than  to  which 
It  is  put.] 

417.  In   an   action  for  damages  to  land 
by  reason  of  a  railroad  being  built  so  as 
to  obstruct  a  street  and  alley  giving  ac- 
cess to  the  land  on  one  side,  it  was  error 
for  the  court  to  charge  that  any  person  or 
corporation    is    liable   to    any    person   for 
any  damage  they  do  to  his  property  and 
if  the  jury  found  that  the  defendants  had 
damaged  this  plaintiff's  property  to  any  ex- 
tent by  reason  of  the  facts  in  this  case  it 
was  their  duty  to  ascertain  the  amount  and 
render  a  verdict  for  the  plaintiff  for  such 
amount,  and  that  the  damages  in  this  eae<- 
if  any  practically  simmered  down  to  the 
question,  did  or  did  not  the  defendants  by 
their  acts  decrease  the  market  value  of  thii' 
property;    since    such    charge   enabled  tbo 
jury  to  base  its  verdict  upon  the  undesira- 
bility  of   the   land   for  residence  purpose* 
or  business  regardless  of  whether  the  de- 
fendant was  negligent  and  the  action  vss 
simply  for  damages  for  closing  the  street 
Clayton  v.  Minnesota,  D.  ft  P.  R.  Co.  — 
S.  D.  — ,  128  N.  W.  131. 

418.  An  instruction  that  the  jury  is  »n 
action  to  condemn  a  portion  of  a  bighwty 
for  a  telephone  and  telegraph  line  right  of 
way  may  consider,  as  a  part  of  the  dsm- 
ages  to  which  an  abutting  property  owner 
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is  entitled,  such  damages  to  trees  as  would 
naturally  result  in  the  course  of  time  to 
them  by  the  construction,  maintenance,  and 
operation  of  such  line,  is  erroneoiu  as  di- 
recting the  attention  of  the  jury  to  a  fu- 
ture contingency,  and  not  to  the  damage  at 
the  time  of  trial.  Tri-State  Teleph.  & 
Xeleg.  Co.  V.  Cosgriff,  —  N.  D.  — ,  26  L.R.A. 
(N.&)    1171,  124  N.  W.  76. 

2.  Criminal  Ccues.  ■ 

Correctness  of  charge  defining  reasonable 
doubt,  See  supra,  367-377. 

Correctness  of  instruction  as  to  credibility 
of  witness,  see  supra,  VI.  f. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  5,  a,  6. 

j£rror  in,  as  ground  for  new  trial,  see  New 
Trial,  19. 

419.  In  cases  where  a  jury  is  impaneled 
to  determine  the  punishment  to  be  inflicted 
upon  a  plea  of  guilty  in  murder  cases,  it 
is  improper  to  instruct  the  jury  that  they 
may  consider  the  demeanor  of  the  defend- 
ant while  in  court,  where  he  is  not  called 
as  a  witness.  State  v.  Koah,  —  N.  D.  — , 
124  N.  W.  1121. 

420.  An  instruction  as  to  the  admissions 
of  an  alleged  co-conspiration  is  erroneous 
if  it  omits  the  necessary  element  that  such 
acta  must  have  been  done  or  statements 
made  in  furtherance  and  prosecution  of  the 
object  of  the  conspiracy.  State  v.  Moeller, 
—  N.  D.  — ,  126  N.  W.  568. 
BCallelov*  mlaehiet. 

421.  On  a  prosecution  for  malicious  mis- 
chief the  court  did  not  err  in  instructing 
that  "the  good  order  and  welfare  of  a 
community  is  at  stake.  No  matter  wheth- 
er a  man  breaks  up  a  lot  of  property  or  a 
little,  if  he  does  it  in  that  spirit  of  wan- 
ton cussed  ness,  as  we  sometimes  term  it, 
or  with  a  wish  to  annoy,  or  injure  some 
other  person,  why  of  course  he  should  be 
punished," — on  the  ground  that  it  evinced 
a  desire  to  see  the  defendant  punished. 
State  V.  Tarlton,  22  S.  D.  495,  118  N.  W. 
706. 

S»Ie  of  liquor*. 

-422.  An  instruction  that  if  defendant 
kept  or  "dispensed"  beer  in  a  place  as 
charged  he  was  guilty,  was  not  objection- 
able as  meaning  that  it  need  not  have  been 
sold  as  averred  in  an  information  for  sell- 
ing. State  V.  Ball,  —  N.  D.  — ,  123  N.  W. 
826. 

423.  On  a  prosecution  for  the  sale  of  in- 
toxicating liquor  without  a  license  the 
court  did  not  err  in  charging  the  jury 
"that  they  could  find  the  defendant  guilty 
of  selling  any  mixture  which  contained  any 
percentage  of  intoxicating  liquors,"  al- 
though the  word  "mixture  was  not  used 
in  the  information.  State  v.  Ely,  22  S.  D. 
487,  118  N.  W.  687,  18  A.  4  E.  Ann.  Cas. 
92. 

424.  In  a  prosecution  for  selling  intoxi- 
cating liquor  as  a  beverage,  contrary  to 
'nw.  fio  onlv  question  in  dispute  was  aa 
to  whether  the  beverage  sold  was  beer  or 


male;  the  state  claiming  it  was  beer,  and 
the  defendant  claiming  it  was  malt.  The 
undisputed  evidence  shows  that  if  malt,  it 
was  not  intoxicating.  Held  error  for  the 
trial  court  to  instruct  the  jury  upon  the 
theory  that  they  might  convict  if  they 
found  that  the  liquid  sold  was  either  malt 
or  any  other  compound  or  mixture,  if  it 
contained  the  alcoholic  principle  and  could 
reasonably  be  used  as  a  beverage  and  as  a 
siibstitute  for  the  ordinary  intoxicating  li- 
quors. State  V.  Seelig,  16  N.  D.  177,  112 
N.  W.  140. 
Oiaorderly  house. 

425.  In  a  trial  for  keeping  a  bawdy- 
house,  it  was  not  error  for  the  court  to 
charge  that  the  jury  must  find  beyond  a 
reasunable  doubt  that  the  house  in  ques- 
tio  was  a  house  of  ill-fame,  that  it  was 
resorted  to  for  the  purpose  of  prostitution 
or  lewdness,  and  that  the  defendant  was 
the  keeper  or  one  of  the  keepers  thereof, 
or  was  "concerned  or  aided  or  abetted  in 
the  keeping  of  said  house  of  ill-fame.'' 
State  V.  Ballew,  —  8.  D.  — ,  128  N.  W. 
716. 

Iiarceny;  bnrslary;  robbery;  reoelTinc 
■tolen  property. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 1048-1050. 

426.  In  a  prosecution  for  larceny  of  a 
horse,  a  charge  that  the  jurors  were  men 
who  were  acquainted  with  the  situation  in 
that  country  and  the  manner  of  procedure 
in  relation  to  stock  and  the  way  property 
of  that  kind  was  handled,  and  this  gave 
them  an  opportunity  to  use  their  knowl- 
edge in  regard  to  such  matters  to  better 
advantage  than  it  would  persons  un. 
acquainted  therewith,  in  judging  the  right- 
ful owner  of  the  property,  was  not  subject 
to  the  objection  that  the  jury  were  au- 
thorized to  base  their  verdict  on  matters  of 
their  own  knowledge  and  not  on  the  evi- 
dence in  the  case,  as  such  charge  simply 
called  the  jurors'  attention  to  the  fact  that 
with  their  knowledge  of  the  system  of  con- 
ducting the  business  of  raising  horses  in 
that  country  they  were  better  able  to  weigh 
and  consider  the  evidence  in  the  case.  State 
V.  Bjelkstrom,  20  S.  D.  1,  104  N.  W.  481. 

427.  In  a  prosecution  for  burglary,  an 
instruction  that  the  jury  might  consider 
the  recent  possession  of  stolen  property  in 
determining  the  question  of  guilt  or  inno- 
cence of  accused  is  proper,  as  such  posses- 
sion is  a  circumstance  which  should  be  left 
to  the  jury,  with  instructions  to  give  it 
such  weight  as  they  think  it  entitled  to, 
when  considered  in  connection  with  all  the 
other  evidence  in  determining  the  guilt  or 
innocence  of  accused.  State  v.  Vierck,  23 
S.  D.  166,  120  N.  W.  1098. 

428.  In  a  trial  for  robbery,  where  the 
defendant,  besides  denying  the  commission 
of  the  acts  charged,  claims  that  he  was,  by 
reason  of  intoxication,  incapable  of  form- 
ing an  intent,  it  is  error  to  instruct  the 
jury,  in  effect,  that  the  intent  to  steal 
should  be  conclusively  presumed  from  the 
unlawful  and  forcible  taking  unless  the  de- 
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fendant  was  so  intoxicated  as  to  be  in- 
capable of  forming  an  intent.  State  v. 
O'Malley,  14  N.  D.  200,  103  N.  W.  421. 

429.  An  instruction  that  "guilty  knowl- 
edge is  made  out  and  sufficiently  proven 
to  warrant  conviction  in  that  respect  by 
proof  that  the  defendant  received  the  prop- 
erty under  such  circumstances  as  would 
satisfy  a  man  of  ordinary  intelligence  and 
caution  that  they  were  stolen"  is  erroneous. 
Such  instruction  lays  down  an  arbitrary 
rule  for  determining  guilty  knowledge  us- 
ing as  a  test  facts  which  would  satisfy  a 
man  of  ordinary  intelligence  and  caution. 
The  standard  by  which  to  impute  guilty 
knowledge  is  not  that  of  a  man  of  ordinary 
intelligence  and  caution,  but  the  test  is  a 
personal  test  of  the  defendant.  Under  such 
instruction,  no  discretion  was  vested  in  the 
jury  and  hence  the  same  constituted  an  in- 
vasion of  the  province  of  the  jury.  State 
V.  Denny,  17  N.  D.  619,  117  N.  W.  869. 

[Cited  in  note  in  22  L.R.A.(N.S.)  834, 
on  knowledge  necessary  to  convict  one 
of  receiving  stolen  goods.] 

430.  An  instruction  defining  the  term 
"feloniously"  as  "an  intent  to  commit  a 
felony  or  an  intent  to  commit  a  wrongful 
act  which  might  result  in  the  commission 
of  a  felony,"  etc.,  is  erroneous.  By  the  use 
of  the  word  "might"  the  jury  was  told,  in 
effect,  that  a  person  is  by  law  presumed  to 
intend  all  the  possible,  rather  than  the  rea- 
sonably probable,  consequences  of  his  vol- 
untarily wrongful  act.  Said  definition  was 
also  erroneous  as  it  in  effect  informed  the 
jury  that  an  intent  to  commit  a  wrongful 
act  which  might  result  in  receiving  stolen 
property,  knowing  the  same  to  be  stolen, 
constitued  a  felonious  intent  within  the 
meaning  of  the  law  relating  to  the  offense 
charged  in  the  information,  to-wit,  receiv- 
ing stolen  property,  knowing  the  same  to 
be  stolen.  State  v.  Denny,  17  N.  D.  619, 
117  N.  W.  869. 

SnTiomation  of  perjn.ry. 

431.  On  a  prosecution  for  subornation  of 
perjury  in  procuring  false  affidavits  from 
Iiomestead  entrymen,  an  instruction  to  the 
effect  that  if  the  entrymen  signed  the  af- 
fidavits knowing  that  they  contained  state- 
ments which  were  not  true  they  committed 
perjury  is  misleading  where  there  is  evi- 
dence that  the  affiants  may  have  under- 
stood and  believed  that  certain  statements 
as  to  actual  settlement  on  the  land  were 
merely  formal  and  immaterial  because  the 

■land    department    considered    such    settle- 
ment unneces«ary  from  the  particular  set- 
tlers.    Numbercrer  v.  United  States,  84  C. 
C.  A.  377,  156  Fed.  721. 
Aaaanlt. 

Keview  of,  on  appeal,  see  Appeal  and  Er- 
ror, 584. 
Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 1051. 

432.  An  instruction  in  a  prosecution  for 
assault  and  battery  that  a  battery  is  any 
unlawful  or  wilful  use  of  force  or  violence 
upon  the  person  of  another  is  incorrect,  as 
the  force  or  violence  must  be  both  wilful 


and  unlawful     State  v.  Magill,  —  N.  0. 
-,  22(L.RA.)    666,  122  N.  W.   330. 

433.  In  a  prosecution  for  assault  with 
a  dangerous  weapon  with  intent  to  kill,  an 
instruction  that  the  intent  with  which  tbe 
shooting  was  done  is  a  necessary  element, 
and  that  if  the  state  satisfied  the  jury  that 
accused  made  the  assault  and  shot  at  tbe 
person  assaulted  they  would  have  a  right 
to  infer  that  accused  intended  to  kill  him, 
unless  there  is  a  reasonable  doubt  in  their 
minds  that  accused  was  incapable  of  form- 
ing an  intent  at  the  time,  is  erroneous,  as 
it  in  effect  directed  the  jury  to  find  tbe 
defendant  guilty  of  the  crime  charged  pro- 
vided be  was  capable  of  forming  any  in- 
tent whatever,  as  there  was  no  dispute  con- 
cerning the  fact  that  accused  shot  at  and 
hit  the  person  assaulted  at  the  time  and 
place  alleged  in  the  information,  and  ex- 
cluded the  inference  that  the  shooting  migbt 
have  been  done  merely  with  the  intent  to 
injure  or  do  bodily  harm,  and  precluded  tbe 
jury  from  finding  accused  guilty  of  tbe 
lesser  offense.  State  v.  Frazer,  23  S.  Dl 
304,  121  N.  W.  790. 

Homloide. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 1052. 
See  also  supra,  410. 

434.  It  was  not  error  for  toe  trial  court 
to  refuse  a  requested  instruction  on  includ- 
ed degrees,  on  a  trial  for  murder,  which  was 
meaningless  if  read  to  the  jury  without 
modilication  and  such  that  it  could  nut 
have  been  read  without  change,  and  where 
the  offense  charged  was  not  divided  into 
degrees  and  tbe  evidence  did  not  warrant 
such  instruction.  State  v.  Vey,  21  S.  D. 
612,  114  N.  W.  719. 

435.  In  a  prosecution  of  murder,  tbe  jury 
were  instructed  that  they  might  under  the 
information  find  the  accused  guilty  of  mur- 
der, manslaughter  in  the  first  degree,  or 
manslaughter  in  the  second  degree.  The 
essential  elements  of  eacb  of  these  offenses 
or  degrees  of  the  same  offense  were  clearly 
stated,  and  the  distinction  between  each 
and  the  doctrine  of  self-defense  were  clearly 
defined.  Held:  proper,  as  taken  as  a  whole 
no  ordinarily  intelligent  juror  could  have 
understood  the  charge  otherwise  than  as 
requiring  an  acquittal  of  each  offense  or 
degree  of  the  same  offense,  if  every  essen- 
tial element  of  each  was  not  established 
beyond  a  reasonable  doubt.  State  v.  Hayes, 
23  S.  D.  696,  122  N.  VV.  652. 

436.  In  a  trial  for  murder,  it  was  error 
for  the  court  upon  its  own  motion  to  charge 
as  follows:  "If  in  this  case  assumipe  all 
the  facts  to  be  proven  which  the  evioenw 
tends  to  prove,  yet,  if  the  jury  are  able 
reasonably  to  account  for  the  death  of  Elba 
Roberts  upon  some  other  theory  than  that 
of  the  guilt  of  the  defendant, — that  is  " 
the  jury  are  able  to  account  for  the  death 
of  said  Elba  Roberts  as  having  occurred 
through  some  other  agency  than  that  o| 
the  defendant— then  the  jury  should  nna 
the  defendant  not  ^ilty,"  as  the  lattw 
conveyed  the  impression  that  the  jury  mn» 
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account  for  the  death  in  some  other  way 
before  they  could  acquit.     State  v.  Jacobs, 

—  8.  D.  — ,  128  N.  W.  162. 

Aa  to  pvnlslmieiit. 

437.  Where  a  jury  is  impaneled  to  fix 
the  punishment  lor  murder  under  a  plea 
of  guilty  it  is  improper  to  charge  that  the 
court  has  the  power  to  reduce  the  penalty 
intlicted  by  the  jury,  if  they  imposed  tlie 
death  penalty,  as  it  tended  to  give  the  jury 
to  understand  that  the  whole  responsibility 
was  not  on  them.  State  v.  Noah,  —  M. 
D.  — ,  124  N.  W.  1121. 

438.  An  instruction  in  a  criminal  case 
-which  adviges  the  jury  of  reasons  for  in- 
lUcting  the  death  penalty  is  erroneous,  as 
an  invasion  of  the  rights  of  the  accused  to 
have  the  question  of  his  life  or  death  passed 
upon  solely  by  the  jury,  and  this  is  em- 
puatically  so  when  no  reasons  are  given  for 
imprisonment.  State  v.  Peltier,  —  N.  D. 
— ,  129  N.  W.  451. 

439.  Under  N.  D.  Rev.  Ck)des  1905, 
§  8804,  providing  that  the  jury,  on  finding 
the  acciued  guilty  of  murder  in  the  first 
degree,  must  designate  in  their  verdict 
whether  he  shall  be  punished  by  death  or 
by  imprisonment  for  life,  the  only  duty  of 
the  court  with  reference  to  the  pifnish- 
inent  in  charging  the  jury  is  to  inform  the 
jury  of  the  two  methods  of  punishment,  and 
that  it  is  left  to  that  body  to  determine 
which  shall  be  inflicted.    State  v.  Peltier, 

—  N.  D.  — ,  129  N.  W.  451. 

h.  Further  Iiutractiotu. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 1091. 

440.  It  is  unusual  practice,  but  under 
proper  circumstances  permissible,  to  recall 
the  jury  without  request  and  ^ve  further 
instructions  or  repeat  those  given.  State 
T.  Kinney,  21  S.  D.  390,  113  N.  W.  77. 


VII.  Findings  bt  Cottbt. 

a.  In  Oeneral. 

Under  stipulation,  see  supra,  39. 

Direction  of  verdict,  see  supra,  V. 

Specification  of  errors  as  to,  see  Appeal  and 
Error,  265-268. 

Necessity  for  exceptions  to,  see  Appeal  and 
Error,  383-380. 

Prejudicial  error  in  amendment  of,  see  Ap- 
peal and  Error,  1109. 

Presumption  as  to,  on  appeal,  see  Appeal 
and  Error,  VII.  e,  6;  VII.  k,  8. 

Prejudicial  error  aa  to,  see  Appeal  and  Er- 
ror, VII.  k,  8. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror, VII.  i. 

Conclusiveness  of  finding  of  probate  court 
as  to  petition  for  sale  of  decedent's 
real  estate,  see  Executor  and  Admin- 
istrator, 44. 

Judgment  on  findings,  see  Judgment,  33a, 
34. 

Endings  by  referee,  see  Reference,  III. 


Finding  in  proceeding  to  procure  service 
by  publication,  see  Writ  anH  Process, 
15,  16. 

441.  Inconsistent  requests  for  findings 
cannot  be  granted.  Gardner  v.  Welch,  21 
8.  D.  151,  110  N.  W.  110. 

442.  It  is  not  error  to  exclude  findings 
requested  by  a  party,  which  are  equivalent 
to  those  made  by  court.  St.  Paul,  M.  & 
M.  R.  Co.  V.  Howard,  23  S.  D.  34,  110  N. 
W.  1032. 

443.  A  trial  court  did  not  abuse  its  dis- 
cretion in  adopting  findings  prepared  by  the 
plaintiff's  attorney,  although  the  defendant 
was  the  prevailing  party.  Wilson  v.  Wil- 
son, —  S.  D.  — ,  128  N.  W.  120. 
Failure  to  find. 

Mode  of  raising  objection  to,  see  Appeal 
and  Krror,  394,  395. 

Review  ol,  on  appeal,  see  Appeal  and  Er- 
ror, 572. 

Prejudicial  error  as  to,  see  Appeal  and 
Jirror,  1102-1108. 

444.  Silence  upon  any  material  fact  to 
be  found  in  special  findings  submitted  to 
the  jury  is  taken  as  a  finoing  against  the 
party  having  the  burden  of  proof.  Reeves 
V.  Chicago,  M.  &  St.  P.  R.  Co.  —  S.  D. 
— ,  123  N.  W.  498. 

445.  A  plaintiff  cannot  complain,  in  an 
action  to  cancel  certain  deeds,  that  the 
court  failed  to  find  upon  all  the  issues, 
where  the  complaint  embraced  certain  lots 
not  alluded  to  in  the  decision  or  judgment, 
because  as  to  such  lots  no  decision  was 
rendered  and  they  stand  as  if  the  action 
as  to  them  had  been  dismissed,  and  as  to 
such  lots  there  was  no  adjudication,  and 
no  rights  determined.  Subera  t.  Jones,  20 
S.  D.  628,  108  N.  W.  26. 

b.  Propriety. 

Review  of,  on  appeal,  see  Appeal  and  Er* 

ror,  573. 
By  appellate  court,  see  Appeal  and  Error, 

1126. 

446.  The  trial  court  may  make  findings 
as  to  the  value  of  property  in  an  action 
to  rescind  a  contract  for  the  exchange  of 
property,  although  there  were  no  allega- 
tions of  value  in  the  complaint,  where  it  is 
necessary  to  make  such  findings  to  show 
the  materiality  of  misrepresentations  made 
by  one  of  the  parties.  Thompson  v.  Hardy, 
19  S.  D.  91,  102  N.  W.  299. 

447.  A  finding  in  an  action  to  have  a 
deed  adjudged  a  mortgage,  that  the  sum- 
mons in  the  action  was  duly  issued  and 
duly  served  upon  the  defendant,  H.,  per- 
sonally, and  as  guardian  of  certain  minors, 
and  that  said  H.,  both  in  person  and  as 
guardian  made  and  filed  her  answer  which 
was  subscribed  by  B.  as  attorney  for  the 
defendants,  and  that  the  court  acquired 
jurisdiction  over  the  persons  of  the  minor 
defendants  and  of  the  subject-matter  of 
the  action,  is  not  sustained  where  the  re- 
cord shows  by  the  sheriff's  certificate  that 
the  summons  was  served  upon  Ihe  defend- 
ant H.   alcne   and   not  on   the   minor   de- 
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fendants,  and  the  answer  was  worded  in  the 
•lingular,  as  being  her  answer,  since  the 
answer  shows  that  she  appeared  for  herself 
alone.  Erickson  v.  Thelin,  —  8.  D.  — , 
J  28  N.  W.  598. 

448.  In  an  action  by  a  vendee  of  land  to 
rescind  the  contract  the  court  does  not  err 
m  not  finding  the  value  of  the  use  of  the 
land  during  the  time  between  the  transfer 
und  the  trial,  if  no  claim  is  made  by  the 
vendor  for  the  use  of  the  land,  and  no  evi- 
dence is  introduced  showing  its  value  or 
that  the  vendee  ever  used  or  rented  it. 
Wolfinger  v.  Thomas,  22  S.  D.  57,  133  Am. 
St.  Rep.  900,  116  N.  W.  100. 

449.  In  an  action  by  a  vendee  of  land 
to  rescind  the  contract  and  recover  the 
consideration  which  consists  in  part  of  a 
horse,  it  is  error  for  the  court  to  find  the 
value  of  the  use  of  the  horse  from  the  time 
of  its  transfer  to  the  time  of  the  trial,  if 
the  animal  was  sold  bv  the  vendor  soon 
after  he  received  it  and  he  received  noth- 
ing for  its  use  during  that  time.  Wolfinger 
T.  Thomas,  22  8.  D.  57,  133  Am.  St.  Rep. 
eOO,  115  N.  W.  100. 

450.  In  an  action  to  recover  purchase 
money  paid  on  a  contract  to  convey,  where 
the  contract  was  rescinded  for  failure  of 
title,  the  vendor  sold  and  agreed  to  con- 
vey upon  certain  terms,  but  the  sale  was 
made  subject  to  the  approval  of  the  owner. 
The  vendor  thereafter  wrote  the  vendee 
that  he  had  procured  the  land  but  on  dif- 
ferent terms  than  as  agreed  upon  in  the 
contract  to  convey  by  the  vendor  and 
vendee.  Held:  such  evidence  did  not  justify 
the  trial  court  in  finding  that  the  owners 
did  not  approve  of  the  sale.  Weitzel  v. 
Leyson,  23  S.  D.  367,  121  N.  W.  868. 

451.  Where,  in  an  action  of  claim  and 
delivery,  both  parties  at  the  close  of  all 
the  evidence  move  for  a  directed  verdict, 
but  stipulate  that  no  question  should  be 
raised  at  any  stage  of  the  proceeding  that 
the  general  verdict  was  not  submitted  to 
a  jury  upon  all  the  issues  of  the  case, 
and  the  court  was  allowed  to  submit  only 
question  of  value  and  determine  other  ques- 
tions as  questions  of  law.  Meld:  error  for 
the  court  thereafter  to  make  findings  of 
fact  and  conclusions  of  law,  as  the  court 
was  limited  to  passing  on  motions  for  a  di- 
rected verdict.  Lumley  v.  Miller,  23  S. 
D.  16,  119  N.  W.  1014. 

452.  In  an  action  asserting  the  right 
of  entry  to  land  under  title  in  fee  where 
defendant  set  up  that  he  entered  under  an 
oral  contract  of  purchase  with  plaintiff's 
grantor,  it  was  properly  found  that  plain- 
tiff was  entitled  to  possession,  the  evidence 
showing  that  at  the  time  the  defendant 
entered  into  possession  plaintiff's  grantor 
informed  him  that  he  was  the  owner  of 
part  of  the  land  they  were  occupying,  and 
while  there  was  an  agreement  that  such 
grantor  was  to  be  compensated  for  what- 
■ever  land  was  taken,  such  agreement  was 
not  authorized  by  the  directors  of  the  de- 
fendant organization  and  no  settlement 
was  ever  made  as  to  the  amount  of  land 
taken    or    the    compensation    to    be    made 


therefor  and  that  while  awaiting  such  set- 
tlement the  grantor  ordered  defendant  not 
to  proceed  with  the  work.  Klatt  v.  High- 
land Park  Hose  Co.  22  8.  D.  109,  115  X. 
W.  1074. 

453.  A  finding  that  after  the  expiration 
of  the  period  of  redemption  from  tax  sale, 
the  bolder  of  the  certificate  caused  notice 
to  be  served  upon  the  owner  of  the  land, 
was  immaterial  where  the  remainder  of  the 
finding  was  that  the  deed  was  in  the  form 
and  contained  all  the  recitals  prescribed 
and  required  by  the  statute,  and  was  duir 
acknowledged  and  recorded  for  a  longer 
time  than  the  prescribed  limitation  of  three 
years.  8obek  v.  Bidwell,  —  S.  D.  — ,  12* 
N,  W.  431. 

c.  yeceiaity. 

Propriety  of  afiBrming  judgment  without 
findings,  see  Appeal   and  Error,  1127. 

In  contempt  proceeding  for  failure  to  pay 
alimony,  see  Cont^pt,  15. 

454.  Requests  for  findings  of  evidentiary 
facts  are  properly  refused,  the  ultimate 
ones  being  fully  found.  Smith  v.  Cleaver, 
—  S.  D.  — ,  120  N.  W.  689. 

455.  Where  all  the  facts  in  a  case  are 
presented  to  the  court  by  stipulation,  and 
the  court's  conclusions  rest  upon  these  fact£, 
the  judgment  is  not  erroneous  because  no 
findings  are  made  upon  which  the  conrlu- 
sions  are  based.  State  v.  Western  Surety 
Co.  —  S.  D.  — ,  128  N.  W.  173. 

456.  Where  the  issues  made  by  the  plead- 
ings were  all  eliminated  by  a  stipulation 
of  facts,  upon  which  it  was  expressly 
agreed  that  the  court  might  make  its  c«ui- 
clusions  and  render  judgment,  the  mak- 
ing of  any  findings  of  facts  was  rendered 
unnecessary,  and  the  judgment  was  prop- 
erly based  upon  such  stipulated  faet& 
Cable  Co.  v.  Rathgeber,  21  S.  D.  418,  113 
N.  W.  88. 

457.  Under  S.  D.  Rev.  Code  Civ.  Prot 
§§  270,  277,  providing  that  upon  the  trial 
of  an  issue  of  fact  the  decision  of  the  court 
must  be  given  in  writing  and  that  in  stat- 
ing such  decision  the  facts  found  and  the 
conclusions  must  be  separately  stated,  there 
should  be  a  finding  on  every  material  fa*t 
but  the  only  conclusion  required  is  the 
opinion  of  the  court  as  to  the  relief  to 
which  either  party  is  entitled,  without 
question  as  to  whether  the  right  reasons  «re 
assigned.  Missouri  River  Teleph.  Co.  t. 
Mitchell,  22  S.  D.  191,  116  N.  W.  67. 

'  468.  In  an  action  to  enjoin  a  city  Jrom 
removing  complainant's  telephone  line  ana 
preventing  it  from  maintaining  snch  line 
the  question  of  whether  it  wonld  be  M- 
tremely  difficult  to  ascertain  the  trooimt 
of  compensation  which  would  afford  vx 
complainant  adequate  relief  and  wbetker 
it  had  an  adeouate  remedy  at  law  i^ 
necessarily  involved  in  the  decision  thst  it 
was  entitled  to  a  permanent  injunction  sira 
did  not  require  a  separate  findinif.  »•'• 
souri  River  Teleph.  Co.  v.  Mi(«hell.  K  8- 
D.  19J,  116  N.  W.  67. 
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As  to  f  rand. 

459.  Where  allegations  of  tbe  answer 
charging  fraudulent  conduct  on  the  part 
of  tbe  plaintiff  bank,  was  expressly  with- 
drawn at  the  beginning  of  the  trial  by  .the 
defendant's  attorneys,  and  the  case  was 
tried  upon  the  theory  that  such  allegations 
had  been  completely  withdrawn,  it .  was 
not  error  for  the  court  to  fail  to  make 
findings  upon  such  allegations  of  fraud. 
Cottonwood  County  Bank  v.  Case,  —  !s. 
D.  — ,  125  N.  W.  298. 

As  to  trust  relstionshlp. 

460.  In  an  action  to  have  the  defendants 
declared  trustees  for  the  benefit  of  the 
complainant,  the  failure  of  the  court  to 
find  that  any  trust  relationship  existed  be- 
tween the  parties,  prohibited  it  from  enter- 
ing any  money  judgment  in  favor  of  the 
plaintiff  against  the  defendant  on  other 
obligation  or  liability.  Craigo  t.  Craigo, 
22  S.  D.  417,  118  N.  W.  712. 

As  to  ■ettlement  or  pajnuent. 

401.  A  court  should  find  upon  an  issue 
of  settlement  and  payment  tendered  by  the 
answer  when  askeU  to  And  that  prior  to  the 
commencement  of  the  action  all  matters 
between  the  plaintiff  and  tlie  defendant 
were  fully  settled  and  adjusted  and  that 
defendant  paid  the  amount  agreed  -upon 
pursuant  to  such  settlement  and  that  plain- 
tiff accepted  such  payment  in  full  satis- 
faction of  all  claims.  Craigo  t.  Craigo,  22 
S.  D.  417,  118  M.  W.  712. 

462.  The  court  ia  not  bound  to  find  the 
precise  sum  paid  on  each  note  and  the  time 
when  such  payments  were  made,  in  an 
action  to  foreclose  a  mortgage  given  to 
secure  the  payment  of  certain  notes,  as  such 
a  finding  would  constitute  a  finding  of  the 
evidence,  and  not  of  ultimate  facts.  Wenk<t 
V.  Hall,  17  S.  D.  305,  00  N.  W.  103. 
As  to  llmitatioiu. 

-  463.  The  court  is  not  bound  to  find 
whether  notes  are  barred  by  the  statute  of 
limitations  or  not,  in  an  action  brought 
to  foreclose  a  mortgage  given  to  secure  the 
payment  of  such  notes  where  the  court 
does  find  as  a  fact  that  a  payment  was 
inade  on  a  certain  date  which  was  within 
the  six  year  period.  Wenke  v.  Hall,  17 
S.  D.  305,  96  N.  W.  103. 

d.  Sufficiency;    Construction. 

Presumption  on  appeal  as  to  correctness  of, 
see  Appeal  and  Error,  VII.  e,  6. 

464.  A  finding  of  fact  is.  not  subject  to 
objection  where  it  substantially  conforms 
to  the  allegations  of  the  complaint  which 
are  expressly  admitted  by  the  answer. 
Barton  v.  Koon,  20  S.  D.  7,  104  N.  W.  521. 

465.  A  finding  of  the  court  is  not  sub- 
ject to  objection  by  a  party  where  it  is 
exactly  like  the  finding  asked  for  by  such 
party,  except  that  the  court  has  added  a 
conclusion  of  law,  where  the  finding  is  com- 
plete with  such  conclusion  stricken  off.  St. 
Paul,  M.  &  M.  R.  Co.  v.  Howard,  23  S.  D. 
34,  119  N.  W.  1032. 


466.  Where  the  trial  court  made  a  very 
full  findings  of  fact,  and  stated  its  con- 
clusions of  law  as  follows:  "Wherefore, 
from  the  foregoing,  the  court  finds  that  the 
plaintiff  was  entitled  to  judgment  as 
prayed,"  such  statement  was  as  sufficient 
as  a  statement  of  the  conclusions  of  law. 
McVay  v.  Bridgman,  21  S.  D.  374,  112  N. 
W.   1138. 

467.  The  absence  of  a  valuable  consid- 
eration and  the  insolvency  of  the  grantor 
are  evidentiary,  and  not  ultimate,  facts,  and 
will  not,  when  embodied  in  additional  find- 
ings, control  an  express  finding  that  a  trans- 
fer was  made  without  fraudulent  intent. 
Stevens  v.  Meyers,  14  N.  D.  398,  104  N.  W. 
529. 

468.  A  finding  that  "the  defendants,  or 
one  of  them,  has  property  within  the  juris- 
diction of  the  court,"  is  sufficieut  to  sus- 
tain a  judgment,  the  validity  of  whicii 
depends  upon  the  ownership  by  the  defend- 
ants of  property  within  the  state  rendered 
against  two  nonresident  defendants  in  an 
action  based  on  a  joint  and  several  note, 
in  which  service  was  made  by  publication. 
Coughran  v,  Germain,  17  S.  D.  529,  97 
N.  W.  743. 

409.  The  state  offered  a  reward  of  $300 
"for  the  arrest  or  information  leading  to 
arrest"  of  one'  J.  S.,  who  escaped  from  jail 
where  he  was  held  upon  a  charge  of  mur- 
der. There  wer<!  three  claimants  for  the 
reward.  The  trial  judge  rendered  judg- 
ment in  favor  of  each  for  $100.  Each 
claimant  alleged  in  his  complaint  that  he 
relied  upon  the  offer  of  reward,  which  al- 
legation was  denied  by  the  state's  answer. 
The  findings  are  silent  upon  the  issue. 
Held,  that  the  findings  do  not  support  the 
judgment.     Couch  t.  State,  14  N.  D.  361, 

().•)  N.  W.  942. 
As  to  ownership  or  right  of  possession. 

470.  In  an  .action  to  determine  adverse 
claims  to  real  estate,  findings  that  the 
plaintiff  is  the  owner  and  entitled  to  pos- 
session, and  that  defendant  has  no  claim 
or  right  of  possession,  are  findings  of  the 
ultimate  facts  in  issue,  and  support  a  judg- 
ment confirming  plaintiff's  title,  and  award- 
ing him  possession.  Chaffee-Miller  Land  Co. 
V.  Barber,  12  N.  D.  478,  97  N.  W.  860. 
As  to  liens. 

471.  Where  the  complaint  alleged  a 
breach  of  an  agreement  to  buy  a  meclianics' 
lien,  if  a  first  lien,  and  that  it  was  a  first 
lien,  and  the  answer  denied  that  it  was  a 
first  lien  and  alleged  a  valid  tax  lien 
against  the  property,  a  finding  of  the  court 
that  the  mechanics'  lien  was  not  as  a  mat- 
ter of  law  a  first  lien  is  a  sufficient  finding 
of  fact  within  the  issues  tendered  by  the 
pleadings.  Dodson  v.  Crocker,  20  S.  D. 
312,  105  N.  W.  929. 

472.  In  a  mechanics'  lien  suit  a  refusal 
to  conclude  as  law  that  plaintiff  could  not 
recover  on  the  contract  because  of  faulty 
performance  and  a  conclusion  that  no  lien 
existed  were  harmonious  the  former  being 
a  mere  refusal  to  decide.  Marchand  v.  Per- 
rin,  —  N.  D.  — ,  124  N.  W.  1112. 
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As  to  neKllgenoe. 

473.  A  special  finding  of  the  precise  acts 
or  omissions  constituting  negligence  is 
equivalent  to  a  finding  against  the  plaintiff 
.k:s  to  all  other  acts  ol  negligence  in  the 
complaint,  or  which  might  properly  be 
proved  under  the  allegations  of  the  com> 
plaint.  Beeves  v.  Chicago,  M.  &  St.  P.  K. 
Co.  —  S.  D.  — ,  123  ^.  VV.  498. 

e.  Correction;  Modification. 

474.  A  trial  court  after  entry  of  judg- 
ment, has  power  to  correct  the  purported 
findings,  so  as  to  make  them  conform  to 
tlie  rual  findings  as  made  by  the  court. 
iSchmidtgall  v.  Walshtown  Twp.  —  S.  D. 
— ,  129  N.  W.  1042. 

475.  Since  a  trial  court  may  correct,  aft- 
er entry  of  judgment,  the  purported  find- 
ings to  make  them  correspond  with  the 
real  findings  as  made  by  the  court,  such 
correction  may  be  made  by  his  successor 
in  office,  where  the  trial  judge  who  made 
the  findings  has  since  become  a  member 
of  the  supreme  court  of  the  State. 
Schmidtgall  v.  Walshtown  Twp.  —  S.  D.  — , 
129  N.  W.  1042. 

476.  Where  error  appears  upon  the  face 
of  the  findings,  conclusions  and  judgment, 
it  is  sufiicient  to  justify  a  granting  of  a 
motion  to  correct  the  purported  findings 
to  make  them  conform  to  the  real  findings 
made,  and  more  so  where  the  motion  is 
supported  by  .affidavits  that  the  parts 
sought  to  be  stricken  from  the  findings  were 
inserted  through  mistake  in  the  draft  of 
the  findings  for  the  signature  of  the  trial 
judge.  Schmidtgall  v.  Walshtown  Twp.  — 
S.  D.  — ,  129  N.  W.  1042. 

477.  Any  •  satisfactory  evidence,  oral  or 
written;  may  be  considered  upon  a  motion 
to  modify  the  trial  court's  findings  to  make 
them  conform  to  the  real  findings  made, 
and  the  court  is  not  limited  to  some  re- 
cord, minute,  or  memorandum  of  the  court. 
Schmidtgall  v.  Walshtown  Twp.  —  S.  D.  — , 
329  N.  W.  1042. 


VIII.  Vebdiot. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.   k,   8;    1084. 

Judgment  notwithstanding  verdict,  see 
Judgment,  I.  c,  5. 

a.  Inconsistency  between  General  and  Spe- 
cial. 

478.  By  statute,  special  findings  control 
the  general  verdict.  Reeves  v.  Chicago,  M. 
&  St.  P.  R.  Co.  —  S.  D.  — ,  123  N.  W.  498. 

479.  An  answer  in  a  special  verdict  that 
the  jury  did  not  know  how  long  the  plank 
which  tripped  plaintilT  had  been  continu- 
ously in  the  street  at  the  point  of  the 
accident  is  not  inconsistent  with  the  general 
verdict  in  favor  of  plaintiff,  where  there 
was  evidence  that  the  plank  had  been  there 
from  four  to  ten  days,  and  the  other  evi- 
dence justified  a  verdict  for  plaintiff  if  the 


plank  had  been  there  long  enough  so  that 
the  city  should  have  known  thereof  and 
removed  it  before  the  accident.  Grand 
Forks  v.  Allman,  83  C.  C.  A.  554,  153  Fed. 
632. 

b.  Sufficiency  and  Correctness  Oenerally. 

Prejudicial  error  in  rendering  judgment  on 
insufficient  verdict,  see  Appeal  and  Er- 
ror.  1117. 

1.  In  Civil  Cases. 

Specification  of  error  as  to,  see  Appeal  and 
Error,  256. 

Assignment  of  error  as  to  excessiveness  of 
verdict,  see  Appeal  and  Error,  270. 

Reviewability  of  sufficiency  to  sustain  ver- 
dict, see  Appeal  and  Error,  380. 

First  objecting  to  excessiveness  of  verdict, 
on  appeal,  see  Appeal  and  Error,   783. 

Review  of  verdict  on  appeal,  see  Appeal  and 
Error,  VII.  h. 

In  action  for  claim  and  delivery,  see  Claim 
and  Delivery,  II.  b. 

Doubling  by  court  of  single  damages  al- 
lowed by  verdict  for  injury  to  animals 
on  railroad  track,  see  Damages,  82. 

In  justice's  court,  see  Justice  of  the  Peace. 
22. 

New  trial  for  matters  pertaining  to,  see 
New  Trial,  III. 

See  also  supra,  52,  112,  134;  Appeal  and 
Error,  VII.  b,  6. 

_  480.  A  general  verdict  is  error  where  dis- 
tinct causes  of  action  are  pleaded  and  some 
of  them  are  not  supported  by  any  evidence. 
Spicer  v.  Northern  P.  R.  Co.  —  N.  D.  — , 
328  N.  W.  302. 

481.  The  word  "verdict"  is  not  an  ab- 
stract designation  of  the  finding  of  a  jmy 
after  a  case  is  submitted  to  it,  but  relates 
to  the  issues  raised  by  the  pleadings  an<] 
evidence,  and  what  may  in  form  be  a  verdict 
is  not  such  in  law  unless  it  substaotiallv 
responds  to  all  the  issues.  Johnson  v.  Glas- 
pey,  16  N.  D.  335,  113  N.  W.  602. 

482.  In  returning  a  general  verdict,  the 
jury  apply  the  law  to  the  facts,  and  pro- 
nounce generally  upon  all  of  the  issues, 
while  in  a  special  verdict  they  "find  the 
facts  only,"  and  the  trial  judge  determines 
their  legal  effect.  Morrison  v.  Lee,  13  N. 
D.   691,   102   N.   W.   223. 

[Cited  in  note  in  24  L.R.A.(N.S.)  2,  63, 
70  on  what  special  verdict  must  con- 
tain.] 

483.  It  is  a  mistrial  where  no  general 
verdict  being  returned  the  special  finding 
do  not  cover  all  the  issues  so  that  tliey  can 
be  treated  as  a  special  verdict  Sonntsrs 
V.  Akin,  14  N.  D.  248,  104  X.  W.  1026. 

484.  The  omission  by  the  jury  to  find  tb* 
amount  of  damages  is  fatal,  and  cannot  be 
supplied  by  reference  to  the  pleadings,  and 
it  is  equally  essential  that  they  be  assessed 
in  case  of  a  special  verdict  as  well  m  * 
general  one.  Sonnesvn  v.  Akin,  14  X.  D- 
248,    104   N.  W.   1026. 

485.  Where  one  of  the  special  questions 
submitted  to  the  jury  was  whether  the  omi* 
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sfon  of  the  testator  to  provide  for  the  in 
■terpleader  was  caused  by  or  in  consequence 
of  any  undue  influence  exerted  by  any  per- 
son, it  was  not  fatal  to  the  validity  of  a 
special  verdict  that  such  question  was  un- 
answered, where  the  preceding  question  was 
answered  that  such  will  was  not  executed 
under  or  in  consequence  of  any  undue  in- 
fluence exerted  upon  the  mind  of  the  tes- 
tator by  one  H.  or  any  other  person.  Hed- 
derich  v.  Hedderich,  18  N.  D.  488,  123  N.  W. 
276. 

486.  Defendant  insurance  company  in- 
sured the  life  of  the  husband  of  plaintiff, 
for  $5,000.'  The  policy  contained  a  pro- 
vision that  in  case  of  suicide  of  insured 
within  a  period  of  one  year  from  its 
-date  the  liability  of  the  insurer  should  be 
limited  to  the  amount  of  the  premium, 
$72,  paid  thereon.  In  an  action  on  the 
policy,  in  which  the  only  issue  was  whether 
the  deceased  took  his  own  life,  after  a 
charge  that  if  jury  found  that  deceased  did 
not  take  his  own  life,  the  verdict  must  be 
for  plaintiff  for  $5,000,  but  that  if  deceased 
did  take  his  own  life  their  verdict  must  be 
for  plaintiff  for  $77,  the  amount  of  premium 
and  interest  thei;eon,  jury  returned  the 
verdict:  "We  find  all  the  issues  in  favor 
of  plaintiff  and  assess  her  damages  at  the 
sum  of  seventy-seven  dollars."  Held:  the 
verdict  was  in  favor  of  the  defense  on  the 
question  of  suicide,  and  the  judgment  of 
the  lower  court  for  plaintiff  for  the  amount 
stated  wa»  proper.  Miles  v.  Penn  Mut.  L. 
Ins.  Co.  23  S.  D.  400,  122  N.  W.  249. 

2.  In  Criminal  Cases. 

487.  The  judgment  in  a  criminal  case 
must  be  based  upon  a  sufficient  indictment 
or  information,  or  in  case  the  jury  find  the 
defendant  guilty  of  a  l^ss  offense  the  essen- 
tial elements  constituting  the  same  must 
be  found  by  the  jury;  otherwise  the  judg- 
ment has  no  basis  upon  which  to  stand. 
State  V.  Peterson,  23  8.  D.  629,  122  N.  W. 
«67. 

488.  Where  it  was  alleged  in  the  informa- 
tion that  the  property  stolen  was  of  the 
value  of  $1,200  and  the  jury  found  that  the 
defendant  was  guilty  as  charged  and  the 
value  as  proven  was  greatly  in  excess  of 
twenty  dollars,  the  failure  to  find  the  spe- 
cific value  of  the  property  was  not  error. 
State  V.  Pirkey,  22  S.  D.  550,  118  N.  W. 
1042,  18  A.  &  &  Ann.  Cas.  192. 

489.  That  part  of  N.  D.  Rev.  Codes  1899, 
§  8246,  which  authorizes  trial  judges  to  re- 
ceive verdicts  in  criminal  cases  in  which 
the  jury  has  fixed  the  punishment  higher  or 
lower  than  provided  by  law,  and  to  pro- 
nounce judgment  thereon  for  the  highest 
punishment  or  the  lowest  punishment  au- 
thorized by  statute  for  the  offense  of  which 
the  defendant  is  found  guilty,  is  mandatory, 
and  verdicts  coming  within  the  exception 
contained  in  this  section  are  legal  and  valid 
verdicts,  and  it  is  the  duty  of  trial  judges 
to  receive  the  same  and  enter  judgment 
thereon.  State  v.  Barrv,  14  X.  D.  310, 
103   N.   W.   637. 

Supp.  Dak.  Dig.— CO. 


Assanlt. 

What  punishment  may  be  imposed  under 
verdict,  see  Criminal  Law,  74. 

490.  A  verdict  in  a  trial  under  S.  D. 
Rev.  Pen.  Code,  §  285,  for  shooting  without 
justifiable  or  excusable  cause  "with  intent 
to  kill"  another,  which  was  in  form,  "We, 
the  jury,  find  the  defendant  guilty  of  shoot- 
ing without  justifiable  or  excusable  cause, 
at  another  with  a  firearm  with  intent  to 
injure  him"  was  sufficient  under  §  314, 
which  states  the  elements  of  an  included 
crime  in  almost  the  words  of  the  verdict. 
State  v.  Horn,  21  S.  D.  237,  111  N.  W.  552. 

491.  A  verdict  finding  the  defendant  guil- 
ty of  "assault  with  a  dangerous  weapon, 
with  intent  to  do  bodily  harm,"  does  not 
warrant  a  "judgment  and  sentence  for  the 
felony  defined  in  N.  D.  Rev.  Codes,  1899, 
§  7145  as  an  attempt  to  shoot  with  intent 
to  do  bodily  harm.  State  v.  Cruikshank, 
13  N.  D.  337,  100  N.  W.  697. 

492.  Under  S.  D.  Pen.  Code  §  314,  in 
order  to  constitute  the  crime  of  assault 
with  intent  to  do  bodily  harm  it  must  be 
alleged  in  the  indictment  or  information, 
or  found  by  the  jury,  that  the  assault  upon 
the  person  was  made  with  a  sharp  or  dan- 
gerous weapon,  or  that  the  accused  shot 
at,  or  attempted  to  shoot  at  the  person 
with  some  kind  of  firearm,  with  intent 
to  injure  such  person.  Upon  the  trial  on  a_ 
charge  of  an  assault  with  intent  to  kill,' 
the  jury  returned  a  verdict  of  "guilty  of 
assault*  with  intent  to  do  great  bodily 
harm."  Held:  the  verdict  is  for  a  simple 
assault,  and  it  was  not  competent  for  the 
court  to  indulge  any  presumptions  against 
the  accused,  or  to  supply  the  omissions  in 
the  verdict,  of  the  essential  elements  of  the 
crime  of  an  assault  with  an  intent  to  com- 
mit bodily  injury,  and  hence  its  judgment 
imposing  sentence  for  the  offense  of  assault 
to  do  bodily  harm  was  not  based  either  on 
the  information  or  the  verdict,  and  cannot 
be  sustained.  State  v.  Peterson,  23  S.  D. 
629,  122  N.  W.  667. 

Rape. 

493.  The  degree  of  the  crime  of  rape  need 
not  be  found  by  the  jury  on  the  trial  of  an 
indictment  for  rape,  where  the  information 
contains  no  allegation  that  the  female  was 
under  the  age  of  ten,  or  that  she  was  in- 
capable of  giving  consent,  or  that  the  of- 
fense was  accomplished  by  force,  under  Dak. 
Comp.  Laws,  1887,  §  6523,  making  the  of- 
fense in  such  cases  rape  in  the  first  degree, 
although  §  7428  makes  it  mandatory  upon 
the  jury  to  find  the  degree  of  a  crime  when- 
ever the  crime  is  distinguishable  into  de- 
grees. State  V.  Hayes,  17  S.  D.  128,  95 
N.   W.   296. 

Homicide. 

494.  It  is  indispensable  to  the  prope:- 
trial  of  a  homicide  case  that  the  degree  of 
the  crime  be  ascertained  and  designated  by 
the  jury,  under  S.  D.  Rev.  Code  Crim. 
Proc,  §§  408,  409,  providing  that  whenever 
a  crime  is  distinguished  into  degrees,  the 
jury,  if  they  convict  the  defendant,  must 
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find  the  defendant  guilty  of  any  offenae,  the 
commission  of  which  is  necessarily  included 
in  that  with  which  he  is  charged  in  the 
indictment,  or  of  an  attempt  to  commit  the 
offense.  State  t.  Hubbard,  20  S.  D.  148, 
104  N.  W.   1120. 

405.  An  information  charged  the  crime  of 
murder.  The  court  instructed  the  jury:  "If, 
after  considering  all  of  the  evidence  of 
the  case,  you  are  satisfied  beyond  a  reason- 
able doubt  that  accused  shot  deceased  with 
malice  aforethought  and  with  the  premedi- 
tated design  to  effect  the  death  of  the  de-' 
ceased  with  intent  to  kill  him,  without 
authority  of  'law  or  excusable  cause  he 
would  be  guilty  of  murder  as  charged  in  the 
information  and  you  should  so  find  your 
verdict,  and  if  you  find  the  defendant  guil- 
ty as  charged  the  duty  would  rest  with  you 
to  fix  the  punishment,  and  you  would  have 
the  right  to  fix  the  punishment  at  death 
or  imprisonment  for  life,"  but  that  if  they 
entertained  doubt  as  to  the  guilt  of  de- 
fendant as  to  crime  of  murder  it  would 
be  their  duty  to  acquit  him  of  that  charge 
and  further  determine  whether  he  was 
guilty  of  manslaughter,  and  if  they  found 
him  guilty  of  manslaughter  their  verdict 
should  be:    "We   the    jury   find   defendant 

guilty  of  manslaughter  in  degree." 

Held:  A  verdict  that  the  jury  found 
guilty  "as  charged  in  the  information,"  and 
•fixing  his  "punishment  at  death,"  was  not 
objectionable  for  indefiniteness  and  un- 
certainty. State  V.  Hayes,  23  S.  D.  596, 
122  N.  W.  662. 

c.  Disregarding. 

496.  The  findings  of  a  jury  in  an  equity 
action  are  merely  advisory.  First  Nat. 
Bank  v.  McCarthy,  18  S.  D.  238,  100  N.  W. 
14. 

d.  Remittitur. 

Effect  of,  on  right  to  reversal,  see  Appeal 

and  Error,  1101. 
See  also  Judgment,  222. 

497.  The  trial  court  in  reducing  a  verdict 
in  excess  of  the  amount  claimed  in  the 
complaint  did  not  in  effect  hold  that  the 
verdict  was  the  result  of  passion  or  pre- 
judice, but  simply  held  that  an  error  had 
been  committed  in  the  verdict  of  the  jury. 
Mosteller  v.  Holborn.  20  S.  D.  645,  108  N. 
W.  13. 

498.  The  trial  court  may  reduce  a  verdict 
to  the  amount  claimed  in  the  complaint, 
rather  than  grant  a  new  trial,  -where  the 
verdict  is  in  excess  of  the  amount  claimed. 
Mosteller  v.  Holborn,  20  S.  D.  545,  108  N. 
W.  13. 

499.  The  trial  court  has  authority  in  a 
proper  case  to  order  a  reduction  of  the 
verdict  of  the  jury  which  he  considers  ex- 
cessive, and  to  require  the  prevailing  party 
to  accept  the  reduced  amount,  or  submit  to 
a  new  trial.  Lohr  v.  Honsinger,  —  N.  D. 
— ,  128  N.  W.  1035. 

500.  An  excessive  verdict  reached  at  the 
conclusion  of  a  trial  involving  unliquidated 


damans  is  not  susceptible  of  oorreetion  by 
reducing  the  amount  thereof,  and  must  to 
set  aside  and  a  new  trial  granted.  Hanson 
V.  Henderson,  20  S.  D.  456,  107  N.  W.  «;0. 
501.  Where  there  was  no  definite  rule 
of  admeasurement  or  basis  for  mathemati- 
cal calculation  in  an  action  for  dama^ 
for  negligence  in  failing  to  provide  suitable 
food  and  shelter  for  cattle  under  an  agree- 
ment therefor,  in  which  a  verdict  was  re- 
turned for  defendant  on  a  counterclaim, 
which  the  court  found  excessive,  sneh  ver- 
dict should  have  been  set  aside  rather  than 
reduced.  Hanson  v.  Henderson,  20  S.  D. 
456,  107  N.  W.  670. 


IX.  Editobiai.  Notes. 

Rlcht  to  trial  by  Jury. 

Eight  to  trial  by  jury.      48  Am.  Dec  185. 

Conditions  and  restrictions  which  legisla- 
ture may  impose  on  right  of  trial  by  jury. 
98  Am.  St  Rep.  53S. 

Right  to  jury  in  quo  warranto. 

24  L.R.A.(N.S.)   639. 

Validity  of  waiver  of  jury  trial  in  crim- 
inal action.  11  L.R.A.(N.S.)  1136. 
Selection  of  Jury. 

Examination  of  juror  on  his  voir  din-. 
23  Am.  Dec.  128. 

Rejection  of  juror  for  bias. 

9  Am.  St.  Rep.  744. 

Bias  or  opinion  as  ground  for  challen^ 
to  jurors.  36  Am.  Dec  521. 

Rejecting  and  excusing  jurors  by  conn 
without  challenge.  1  Am.  St.  Rep.  S19. 

Counsel's  right  to  examine  juror  on  his 
voir  dire  to  determine  whether  to  exercise 
right  of  peremptory  challenge. 

.109  Am.  St  Rep.  5«4. 

Competency  of  jurors  who  have  served  in 
same  or  similar  case.  68  L.R.A.  871. 

Membership  in  religious  society  or  de-- 
nomination  as  disqualifying  juror. 

26  L.R.A.(N.S.)  992. 

Personal  knowledge  of  facts  to  be  proved 
as  affecting  competency  of  juror. 

63    URJL    807. 
Conduct  and  dlapoaaL 

Election  between  counts.    92  Am.  Dec  660. 

Inquiries  of  witnesses  bv  juror. 

1    L'R.A."(N.S.)    839. 

Validity  and  effect  of  stipulation  of  in- 
capacity of  testator.     23  L.R.A.(N.S.)  '9X 

Order  of  proof  in  prosecution  for  con- 
spiracy. 3  Am.  St  Rep.  483. 

Right  to  have  direct  testimony  stricken 
out  where  cross-examination  interrupted  br 
sickness  or  death  of  witness. 

16   L.R,A.(N.S.)   493. 

Commenting  upon  evidence. 

72    Am.   Dec  541. 

Misconduct  of  counsel  other  than  in  argu- 
ment 100   Am.   St  Rep.  MO. 

Curing  misconduct  of  counsel  in  argu- 
ment 9   Am.   St  Rep.  569. 

Counsel's  right  to  refer  in  argument  to 
witness's  refusal  to  testify  as  evidence  of 
defendant's  guilt        121  Am.  St  Rep.  S06. 
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Limitations  ou  argument  of  counseL 

46  Am.  St.  Rep.  23. 
Bight  to  limit  time  of  argument  of  coun- 
sel for  accused.         25  L.R.A.(N.S.)    1027. 
Effect  of  admission  to  change  burden  of 
proof  and  right  to  open  and  close. 
''  "  61  LEA.  513. 

Effect  of  judge  communicating  with  jury, 
not  in  open  court.        17  L.R.A.(N.S.)   609. 
Absence  of  judge  during  trial. 

122  Am.  St.  Rep.  721. 
Right  of  jury  to   have   reporter's  notes 
read.  21  L.R.A.(N.S.)   931. 

Withdrawal  of  juror. 

78  Am.  St.  Rep.  781. 
Discharge    of    juries    or    jurors    for    in- 
capacity, unfitness,  or   impropriety  of  ac- 
cepted jurors.  1  Am.  St.  Rep.  522. 
Effect  of  separation  of  jury. 

103  Am.  St.  Rep.  155. 
Keeping  jury  together,  and  consequences 
of  unauthorized  separation. 

43  Am.  Dec.  75. 

QveailonB  of  law  and  f  aet. 

Disregard  by  jury  of  uncontradicted  and 
unimpeached  witness.         81  Am.  Dec.  268. 
Jury  as  judges  of  law  and  fact. 

42  Am.  St.  Rep.  290. 
Invasion  by  court  of  province  of  jury. 

14  Am.  St.  Rep.  36. 
Construction  of  writing  as  question  for 

court.  69  Am.  Dec.  454. 

Reasonable  time  as  a  question  of  law. 

17   Am.   Dec.  544. 
Partnership  expense  as  a  question  of  law. 

43  Am.  St.  Rep.. 229. 
Who  must  construe  written  instrument. 

15  Am.  St.  Rep.  713. 
Question  for  court  or  jury  as  to  fraudu- 
lent conveyances.        11  Am.  St.  Rep.  757. 

Province  of  judge  and  jury  in  prosecu- 
tions for  libel.  13  Am.  St.  Rep.  625. 

SuflSciency  of  retraction  to  reduce  dam- 
ages in  libel  action  as  question  for  court 
or  jury.  25  L.R.A.(N.S.)   796. 

Right  of  jury  to  determine  existence  of 
facts  essential  to  admissibility  of  dying 
declarations.  16   L.R.A.(N.S.)    660. 

Negligence  as  question  for  jury. 

22  Am.  St.  Rep.  908. 

Contributory  negligence  as  question  for 
jury.  8  Am.   St.  Rep.  849. 

Negligence  in  use  of  switch  or  particular 

type  or  construction  as  question  for  jury. 

26  L.R.A.(N.S.)   600. 

Right  of  court  to  decide  question  as  to 
quickest  means  of  stopping  train. 

14  L.R.A.(N.S.)   262. 
Self  defense  as  question  for  jury. 

38  Am.  St.  Rep.  94. 

Effect  of  statutory  declaration  that  mur- 
der under  certain  circumstances  shall  be 
of  first  degree,  upon  right  of  jury  to  pass 
upon   degree.  12   L.R.A.(N.S.)    935. 

Power  of  court  to  disregard  testimony 
because    contrary    to    scientific    principles. 

15  L.R.A.(N.S.)   701. 
Dlreotion  of  Terdlet. 

Rieht  to  direct  verdict  of  guilty. 

22  L.R.A.(N.S.)   304. 


Right  to  direct  verdict  or  enter  nonsuit 
on  opening  statement  of  counsel. 

29  L.R.A.(N.S.)  218. 

Nonavlt. 

Grant  of  compulsory  nonsuits. 

24  Am.  Dec.  620. 
Right   at   common   law   to   take   nonsuit 
where    defendant    has    interposed    counter- 
claim entitling  him  to  affirmative  relief. 

16  L.R.A.(N.S.)   341. 

Instmctioiis  to  Jnry. 

Instructions  to  jury  and  requisites  to 
obtaining  review.  99  Am.  Dec.  118. 

Irrelevant  instructions. 

29  Am.  St.  Rep.  749. 

Whether  jury  is  bound  by  erroneous  in- 
structions. 20  Am.  Dec.  134. 

Charge  to  jury  in  prosecution  for  bur- 
glary. 2  Am.  St.  Rep.  398. 

Use  of  emphatic  words  like  "great  care," 
"utmost  care"  or  "highest  care"  in  in- 
structing jury  as  to  du^  of  carrier  to 
passengers.  3  L.R.A.(N.S.)    94. 

Necessity  of  instruction  as  to  law  on 
circumstantial  evidence.         69  L.R.A.  193. 

Propriety  of  instruction  as  to  what  is  a 
reasonable  doubt.         16  L.R.A.(N.S.)   200.. 

Instructing  jury  to  disregard  testimony 
of  competent  witness.  86  Am.  Dec.  328. 

Propriety  of  instruction  that  a  witness 
is  presumed  to  speak  truth. 

*^  14  L.R.A.(N.S.)   947. 

Necessity  of  qualifying  by  reference  to 
conscious  falsity  instruction  under  statute 
enacting  maxim,  Falsus  in  uno,_  falsus  in 
omnibus,  without  that  qualification. 

29  L.R.A.(N.S.)    680. 

Right  of  court  to  caution  jury  as  to  be- 

lievins  testimony  of  accused  in  own  behalf. 

19  L.R.A.(N.S.)   802. 

Withdrawal  of  refusal  and  giving  re- 
quested charge  in  substance  as  affected  by 
subsequent  refusal  to  charge  proposition 
in  form  originally  preferred. 

2  L.R..\.(N.S.)    309. 

Verdict. 

Ureine  or  coercing  verdict. 

105  Am.  St.  Rep.  570. 
Sufficiency  of  verdict. 

15  Am.  St.  Rep.  752. 
What  special  verdict  must  contain. 

24  L.R.A.(N.S.)    1. 
Curing   separate   verdicts   in    action   for 
joint  tort.  10  L.R.A.(N.S.)   191. 

Right  to  amend  sealed  verdict  after  sep- 
aration of  jurors.         3  L.R.A.(N.S.)   1086. 
Power    of    court    to    amend    verdict    by 
adding  interest.  25  L.R.A.(N.S.)  311. 


^»» 
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On  appeal,  see  Appeal  and  Error,  VII.  d. 
On    appeal    from    justice's    judgment,    see 
Justice  of  the  Peace,  61-66. 
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TROLLEY— TROVER  AND  CONVERSION,  L  b. 


TBOIJJST. 

In  general,  see  Street  Railways. 


♦  <» 


TROVER  AMB  CONVERSION. 

I.  Right  of  Action. 

a.  Who  May  Bring. 

b.  What    Conatitutea    Conversion. 

c.  Demand. 
n.  Defenses. 

III.  Editobiai,  Notes. 

Measure  of  damages  for  conversion,  see 
Damages,  III.  g. 

Presumption  as  to  ownership  of  property 
converted,  see  Evidence,  207. 

Evidence  in  mitigation  of  damages  from 
wrongful  conversion,  see  Evidence,  717. 

Conversion  of  mortgaged  chattels,  admis- 
sibility that  mortgagee  did  not  intend 
to  rely  on  the  mortgage,  see  Evidence, 
739. 

Sufficiency  of  evidence  of  conversion,  see 
Evidence,  924. 

Sufficiency  of  evidence  of  value  of  property 
converted,  see  Evidence,  970. 

Injunction  against  threatened  conversion, 
see  Injunction,  65. 

Judgment  notwithstanding  verdict  in  ac- 
tion of,  see  Judgment,  40. 

Necessity  of  alleging  ownership  or  posses- 
sion in  plaintiff,  see  Pleading,  205. 

Right  to  set  up  conversion  by  counterclaim, 
see  Set-Ofr  and  Counterclaim,  V. 

Right  to  trial  by  jury,  see  Trial,  5. 

Direction  of  verdict  in  action  of,  see  Trial, 
256,  264-267,  286. 

Instructions  in  action  of,  see  Trial,  318. 


I.  Right  op  Actiow. 

a.  Who  May  Bring. 

Lack  of  title  to  crops  under  contract  pre- 
venting action  by  cropper  for  conver- 
sion, see  Contracts,  98. 

By   foreign   corporation,   see   Corporations, 

64. 

1.  The  seizure  by  a  stranger  without 
right  of  goods  in  the  possession  of  an  owner 
creates  a  good  cause  of  action  in  favor  of 
his  assignee.  Peru  Flow  &  Implement  Co. 
V.  Harker,  76  C.  C.  A.  475,  144  Fed.  673. 

2.  It  is  no  defense  to  an  action  for  the 
conversion  of  wheat  by  a  purchaser,  that 
the  plaintiff  claiming  a  thresher's  lien  upon 
the  wheat  was  not  in  possession  of  the 
wheat  at  the  time  it  was  converted.  Hahn 
V.  Sleepy  Eye  Mill.  Co.  21  S.  D.  324,  112  N. 
W.  843. 

Surety. 

3.  Where  a  surety  pays  a  note  secured 
by  a  chattel  mortgage  he  becomes  vested 
with  the  title  to  the  note  and  mortgage 
and  may  maintain  an  action  for  the  con- 
version of  the  mortgaged  property.    Thurs- 


ton  V.   Osborne-McMillan   Elevator   Co.  IS 

N.  D.  508,  101  N.  W.  892. 

[Cited  in  note  in  68  L.R.A.  529,  533,  579, 
on  subrogation  of  sureties,  paying 
judgments  against  principals  to  col- 
lateral securities.] 

Acainat  sherllt. 

4.  An  action  for  conversion  is  the  proper 
remedy  of  a  judgment  debtor  ag.-iinst  i 
sheriff  who  has  levied  upon  property 
claimed  as  exempt,  and  which  the  sheriff 
refuses  to  return  after  deuianil  therefor. 
Nelson  v.  Oium,  21  S.  D.  541,  114  X.  W. 
601. 

5.  The  right  to  maintain  an  action 
against  a  sheriff  for  seizure  of  live  stock 
belonging  to  plaintiff  on  an  executioa 
against  his  father  is  not  affected  by  a 
claim  to  such  property  made  by  a  brother 
of  plaintiff  to  defendant,  where  it  is  not 
shown  that  plaintiff  knew  or  acquiesced  in 
such  claim.  Comcau  v.  Hurley,  —  S.  D.  — , 
123  N.  W.  715. 

b.  What  Constitutes  Conversion. 

Sufficiency   of  evidence   of   conversion,  see 
Evidence,  1006-1009. 

6.  To  constitute  conversion,  there  must 
be  a  positive  tortious  act,  a  tortious  deten- 
tion of  personal  property  from  the  owner  or 
its  destruction  or  an  exclusion  or  defiance 
of  the  owner's  right,  or  the  withholding  of 
possession  under  a  claim  of  title  inconsist- 
ent with  that  of  the  owner.  Tangiier  v. 
Northern  P.  R.  Co.  —  N.  D.  — ,  129  N.  W. 
747. 

7.  A  bank  in  which  three  stock  certifi- 
cates representing  2,020,000,  shares  of  stock 
of  the  corporation  owned  by  thirteen  differ- 
ent parties  are  deposited  under  an  agree- 
ment for  the  purchase  of  the  entire  stock 
by  one  of  such  thirteen  persons  at  a  speci- 
fied price,  each  certificate  to  be  delivered 
on    payment   to   the    bank    of   a   specified 
amount  which  is  to  be  paid  over  by  the 
bank  to  the  other  twelve  persons  in  accord- 
ance   with    an    instrument    accompanying 
such  contract  in  specific  proportions,  with 
a  provision  that  if  the  proposed  purchaser 
fails   to   carry   out   the   conditions   of  his 
agreement  the  depositors  may  withdraw  the 
stock  from  the  bank,  and  a  further  provi- 
sion that  if  any  of  the  propo8e<l  pajments 
shall  be  made  the  stock  shall  be  delivered 
to  the  parties  named  in  the  accompanying 
instrument  and  be  their  property,  twenty 
shares   of   stock   to   be   delivered   for  esdi 
dollar  to  be  paid  the  said  parties,  whick 
was   the   precise   rate   at  which  the  stock 
was  to  be  sold, — is  not  guilty  of  conversion 
in   refusing   to   divide   the   remaining  two 
certificates  after  delivery  of  the  stock  rep- 
resented by  the  first  certificate  on  the  mak- 
ing of  the  first  payment  at  the  demand  of 
one  of  the  depositors,  as  its  only  duty  is 
to  deliver  the  remaining  two  stock  certifi- 
cates on  the  demand  of  all  the  depositors. 
Christian  v.  First  Nat.  Bank.  84  C.  C.  A. 
53,  15.5  Fed.  705. 

[Cited  in  note  In  130  Ahl  St  Rep-  M*. 
on  escrows.] 
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By  sherllt. 

Right  to  bring  action  for  conversion  against 
sheriff,  see  supra,  4.  5. 
See  also  Levy  and  Seizure,  11. 

S.  A  sheriff  is  not  guilty  of  conversion 
of  property  when  taken  and  sold  under  an 
execution  when  he  finds  the  property  in  the 
actual  possession  and  under  the  control  of 
the  execution  debtor,  until  a  demand  for 
the  return  of  the  property  is  made  or  notice 
given  of  the  ownership  of  the  property,  or 
the  sheriff  has  knowledge  of  the  actual  own- 
ership of  the  same.  Mariner  v.  Wasser,  17 
N.  D.  361,  117  N.  W.  343. 
By  chattel  mortgagee. 
Sufficiency    of    evidence    of,    see    Evidence, 

1008,  1009. 
Mortgagor's  right  to  set  tip  by  way  of  coun- 
terclaim,   see     Set-Off     and     Counter- 
claim, 12-14. 
See  also  Chattel  Mortgage,  45-47. 

9.  A  mortgagee  in  a  chattel  mortgage, 
who  sells  the  property  mortgaged  without 
foreclosure,  is  guilty  of  a  conversion  of 
the  property,  and  the  lien  of  the  mortgage 
is  extinguished.  Force  v.  Peterson  Mach. 
Co.  17  N.  D.  220,  116  N.  W.  84. 

10.  Where  a  chattel  mortgagee  bought 
the  chattels  under  a  void  sale  subject  to 
the  mortgage  and  disposed  of  them  without 
foreclosing  the  mortgage  there  is  such  a 
wrongful  conversion  as  will  avoid  the  lien 
of  the  mortgage  under  the  provisions  of  S 
D.  Rev.  Civ.  Code,  §  2038.  Mosteller  v. 
Holbom,  21  S.  D.  547,  114  N.  W.  693. 

By  pamibroker. 

11.  A  pawnbroker  who,  after  agreeing  to 
extend  the  time  to  redeem,  refused  to  de- 
liver the  pledged  property  after  the  original 
time  to  redeem  expired,  is  liable  for  conver- 
sion, although  a  purported  bill  of  sale  and 
agreement  to  reconvey  providing  the  pur- 
chase money  is  paid  within  the  original  re- 
demption period  are  signed  by  the  parties, 
Loftua  T.  Agrant,  18  S.  D.  65,  99  N.  W.  90. 

c.  Demand. 

12.  A  demand  followed  by  a  refusal  to 
deliver  property  is  only  evidence  of  a  con- 
version and  need  not  be  made  before  the 
commencement  of  the  action  in  case  a  de- 
mand would  be  obviously  unavailing,  as 
when,  by  pleading  and  proof,  the  property 
is  shown  to  he  claimed  under  different  chat- 
tel mortgages.  More  v.  Burger,  15  N.  D. 
345,  107  N.  W.  200. 

13.  A  demand  is  not  a  prerequisite  to 
an  action  of  conversion  by  the  owner 
against  a  stranger  who  wrongfully  took  pos- 
session of  the  property  from  him.  Peru 
Plow  &  Implement  Co.  v.  Harker,  75  C. 
C.  A.  475,  144  Fed.  673. 

14.  While  proof  of  a  demand  and  refusal 
to  deliver  the  property  or  thing  .may  estab- 
lish conversion  in  connection  with  other 
facts,  the  demand  and  refusal  are  only  evi- 
dence of  conversion  when  the  defendant  was 
in  such  condition  that  it  might  have  de- 
livered the  property  if  it  would,  and  conver- 


sion does  not  lie  against  a  common  carrier 
for  a  mere  nonfeasance  nor  for  goods  stolen 
from  the  carrier,  nor  for  negligence  causing 
the  loss,  nor  for  bare  omission.  Taugher  v. 
Northern  P.  R.  Co.  —  N.  D.  — ,  120  N.  W. 
747. 

15.  A  purchase  of  mortgaged  wheat  and 
a  mixing  thereof  with  other  wheat  in  an 
elevator  is  not  a  conversion  by  the  owner 
of  the  elevator,  until  a  demand  has  been 
made  by  the  mortgagee  upon  him  for  the 
purpose  of  foreclosing  the  mortgage,  since 
a  mortgagee  acquires  only  a  lien  upon  the 
wheat  under  the  mortgage.  Catlett  v. 
Stokes,  21  S.  D.  108,  110  N.  W.  84. 

16.  There  was  no  conversion  by  the  pur- 
chaser from  the  mortgagor  where  the  mort- 
gagee had  released  the  property  covered  by 
the  mortgage  upon  the  delivery  to  him  by 
the  mortgagor  of  other  personalty  amount- 
ing to  almost  the  face  of  the  mortgage,  such 
delivery  having  been  made  before  a  demand 
was  made  upon  the  purchaser  of  the  mort- 
gaged property,  and  the  oral  agreement  to 
release  having  thus  become  executed  be- 
fore the  conversion.  Catlett  v.  Stokes,  21 
S.  D.  108,  110  N.  W.  84,  Affirmed  on  re- 
hearing in  23  S.  D.  216,  121  N.  W.  103. 

17.  It  was  no  defense  to  an  action  for  the 
conversion  of  wheat  by  a  purchaser,  that 
the  plaintiff  who  claimed  a  thresher's  lieu 
upon  the  wheat,  had  not  made  a  demand 
for  the  possession  of  the  wheat  before  the 
commencement  of  the  action,  where  a  de- 
mand would  have  been  ineffectual.  Hahn  v. 
Sleepy  Eye  Mill.  Co.  21  S.  D.  324,  112  M. 
W.  843. 


II.  Defenses. 

IS.  In  an  action  for  damages  for  the  con- 
version of  grain,  it  is  competent  to  plead 
and  show  as  an  equitable  defense  that  the 
grain  was  mortgaged  to  the  defendant  and 
that  the  mortgage  was  drawn  by  mistake  to 
cover  the  crop  of  another  year,  without  fli'st 
reforming  the  mortgage  through  an  equit- 
able action.  Gorder  v.  Hilliboe,  17  N.  D. 
281,  115  N.  W.  843. 

19.  It  is  not  a  complete  defense  for  a 
stranger  who  has  wrongfully  taken  property 
from  the  possession  of  the  owner  and  con- 
verted it  to  his  own  use  that  a  third  party 
had  the  right  to  the  possession  of  it  under 
a  bill  of  sale  to  secure  payment  of  a  debt 
for  a  small  per  centage  of  its  value.  Peru 
Plow  &  Implement  Co.  v.  Harker,  75  C.  C. 
A.  475,  144  Fed.  673. 

20.  Acceptance  by  the  pledgee  of  a  por- 
tion of  the  proceeds  of  the  sale  of  the 
pledged  goods,  with  knowledge  that  they 
had  been  wrongfully  sold,  is  not  a  waiver  of 
the  conversion,  where  the  receipt  given  for 
the  proceeds  expressly  stipulated  that  the 
payment  should  not  operate  as  a  ratification  - 
of  the  sale,  or  as  a  relinquishment  of  any 
of  the  pledgee's  rights.  State  use  of  Hart- 
Parr  Co.  v.  Robb-Lawrence  Co.  17  N.  D. 
257,  16  L.RJ^.(N.S.)  227,  115  N.  W.  846. 
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Edltorl*!  note*. 

Who  may  maintain  trover. 

1  Am.  Dec.  385. 

Trover  by  finder  of  loet  articles. 

18  Am.  Dec.  55. 

Trorer  or  case  for  money  collected  by 
agent  or  attorney.         20  L..R.A.(N.S.)    35. 

Trover  to  recover  possession  of  paid  bill 
or  note.  16  L.R.A.(N.S.)  1043. 

Unauthorized  sale  of  pledge  as  dispensing 
with  tender  as  condition  of  trover  against 
pledgee. 

6  L.R.A.(N.S.)  298;  24  LR.A.(N.S.)  611. 

What  is  conversion.        15  Am.  Dec.  151. 

Sale  at  a  loss  or  on  unauthorized  terms  by 
one  rightfully  in  possession,  as  conversion. 

23  L.R.A.(N.S.)   573. 
Conversion  by  carrier. 

24  Am.  St.  Rep.  815. 
Liability    for    conversion    by    accepting 

goods  for  transportation  from  one  not  the 
owner.  18  L.R.A.(N.S.)  494. 

Conversion  of  principal's  chattels  by 
agent.  24  Am.  St.  Rep.  813. 

Personalty  which  may  be  converted. 

24  Am.  St.  Rep.  818. 

Conversion  of  personalty  sufficient  to  sus- 
tain trover.  24  Am.  St.  Rep.  795. 

Duty  of  owner  to  accept  restoration  of 
property  converted.      24  Am.  St.  Rep.  809. 

Title  in  third  person  as  defense  in  trover. 
100  Am.  Dec.  742. 

♦  «» 


TB1T8T  OOMPAimS. 

Liability  to  revenue  tax  as  a  dealer  in  li- 
quors, see  Internal  Revenue,  3. 


TBUST    DEED. 


For  benefit  of  creditors,  see  Insolveney,  L 
See  also  Mortgage. 


*«» 


TRUSTEES. 

In  bankruptcy,  see  Bankruptcy. 
Of  charity,  see  Charities,  6-8. 
In  general,  see  Trusts,  II. 


TRUSTS. 

I,  CBBATION;  VAMDrrT;  CoNSTBUcnow. 

a.  Creation  of  Ea^preat  Trust. 

b.  PoroJ  Trusts. 

c.  Implied  and  Constructive  Trusts. 

d.  Resulting  Trusts. 
II.  Tbustees. 

III.  Cestui  Que  Tbust;  Nature  or  In- 
terest. 
rV.  Enforcement;      i'oiiOWiNO     Tbust 
Pbopebtt. 
V   Termination. 
VI.  EDrroBiAL  Notes. 


Fiduciary  relation  between  attorney  and  cli- 
ent, see  Attorneys,  II. 

Liability  of  bank  improperly  paying  «Dt 
trust  funds,  see  Hanks,  II. 

Charitable  trusts,  see  Charities. 

Rescission  of  contract  between  parties  ia 
trust  relationship,  see  Contracts,  182, 
183. 

Capital  stock  as  trust  fond,  see  Corpora^ 
tions,  45. 

Fiduciary  relations  of  corporate  (^cer,  see 
Corporations,  II.  c,  1. 

Jurisdiction  of  equity  in  case  of,  see  Equitr, 
6-8. 

Provision  in  will  for  sale  of  property  in 
carrying  out  of  charitable  bequest,  see 
Executor  and  Administrator,  45.  46. 

Parol  evidence  as  to,  see  Evidence,  VT.  g. 

Limitation  of  actions  as  to.  see  LimitatioB 
of  Actions,  34,  37,  41-45,  67. 

Monopolistic  trusts,  see  Monopoly. 

Money  derived  by  city  from  assessments 
as  trust  fund,  see  Municipal  Corpora- 
tions, 47-50. 

In  favor  of  partnership  to  real  property 
taken  in  partner's  name,  see  Partner- 
ship. 12. 

Trust  relations  between  partners,  see  Part- 
nership, 13. 

Suspension  of  alienation  by,  see  Perpetui- 
ties. 

For  charities,  applicability  of  rule  of  per- 
petuities to,  see  Perpetuities,  2,  3. 


L  Cbkation;  Vauditt;  Constbucttoh. 

a.  Creation  of  Ewprea*  Trust. 

SufBcienc^  of  complaint  to  show  ereation, 
see  Pleading,  207. 

1.  An  express  trust  in  real  estate  can- 
not be  created  or  declared  except  by  a 
writing  subscribed  by  the  trustee.  Car- 
diff vTMarquis,  17  N.  D.  110,  114  N.  W. 
1088. 

2.  The  trust  under  which  a  county 
through  its  treasurer  holds  money  real- 
ized from  city  taxes  is  an  involuntary  trust 
imposed  by  the  statute  and  is  not  an  ex- 
press trust,  since  it  resulU  from  no  eon- 
tract  or  assent  of  the  parties.  CentemHe 
v.  Turner  County,  —  S.  D.  — ,  126  N.  W. 
605. 

b.  Parol  Trusts. 
See  also  infra,  16. 


3.  A 

within 
created 
parol. 
N.  W. 

4.  A 
curing 
North 
subject 
don,  14 


trust  of  personal  property  is  "O* 
the  statute  of  fraud  and  raty  be 
by  spoken  words  and  proved  by 
Berry  v.  Evendon,  14  N.  D.  1,  lOJ 
748. 

note  and  real  estate  mortgage  ae- 
the  same,  is  not  included  in  the 
Dakota  statute  and  may  be  the 
of  a  parol  trust.  Berry  v.  Bv»- 
N.  D.  1,  103  N.  W.  748. 
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c  Implied  and  Conttruetive  Truata. 

Interest  and  penalty  on  delinquent  taxes  as 

constructive   trust,   see   ijimitation   of 

Actions,  34. 
Applicability  of  statute  of  limitations  to, 

see   Limitation   of   Actions,   43. 
Mode  of  determining  interests  of  partners 

in  property  bela  under  resulting  trust, 

see  Partnership,  14. 
Allegation  as  to,  see  Pleading,  231,  232. 
ispeciUc    performance    of    parol    agreement 

wbere  refusal  would  be  constructively 

fraudulent,    see    Specific    Performance, 

25. 

5.  Where  the  refusal  to  carry  out  the 
terms  of  a  trust  constitutes  a  constructive 
fraud,  in  an  action  to  have  the  trust  en- 
forced it  is  immaterial  whether  the  fraud 
was  intentional  6r  not,  or  whether  it  ex- 
isted when  the  conveyance  was  delivered. 
Cardiff  v.  Marquis,  17  N.  D.  110,  114  N. 
W.   1088. 

6.  The  grantee  in  a  deed  obtained  to  cure 
a  defect  in  foreclosure  ot  a  mortgage  is  a 
trustee  of  the  legal  title  for  the  benefit 
of  the  person  in  whose  favoY  the  grantor 
intended  the  deed  to  operate.  Gates  v.  Kel- 
ley,  15  N.  D.  639,  110  N.  W.  770. 

7.  C.  had  executed  a  mortgage  to  O.  Be- 
catise  of  a  defect,  foreclosure  was  void  and 
the  mortgagee  obtained  no  title.  K.  on  re- 
quest from  G.  to  make  foreclosure  of  an- 
other mortgage,  procured  a  deed  from  C. 
Held  such  deed  was  executed  with  the  in- 
tent on  C.'s  part  to  cure  a  defective  fore- 
closure and  to  perfect  the  title  in  the  per- 
son claiming  under  the  mortgage  sale,  and 
that  K.  induced  the  execution  of  the  deed 
to  himself  by  representing  himself  to  be 
the  agent  or  attorney  for  the  person  claim- 
ing title  under  the  defective  foreclosure. 
Gates  V.  Kelley,  15  N.  D.  639,  110  N.  W. 
770. 

Breach  of  duty  aa  acent. 
See  also  Contracts,  61,  59. 

8.  One  who  agrees  to  purchase  and  pro- 
cure a  deed  of  real  property  for  another, 
but  procures  a  deed  thereof  in  his  own 
name  and  with  his  own  money,  violates 
his  duty  as  agent  and  holds  the  property 
as  trustee  for  said  other.  Morris  v.  Rei- 
gel,  19  S.  D.  26,  101  N.  W.  1086. 

9.  An  agent  of  the  mortgagee,  by  taking 
advantage  of  and  using  the  knowledge  he 
has  gained  as  such  agent,  to  acquire  a  deed 
from  the  mortgagor,  becomes  a  trustee  for 
such  mortgagee,  regardless  of  any  knowl- 
edge on  the  part  of  the  mortgagee  that  he 
was  BO  acting.  Johnson  v.  Knappe,  —  S. 
D.  — ,  123  N.  W.  857. 

10.  Where  an  agent  of  a  mortgagee,  with 
full  knowledge  of  conditions  of  a  mortgage, 
pending  the  foreclosure  thereof  obtains 
from  the  mortgagor  a  deed  under  the  rep- 
resentation that  it  will   avoid   foreclosure 

Sroceedings,  taking  such  deed  to  himself, 
e  in  taking  such  deed  to  himself  became 
trustee  for  the  mortgagee,  regardless  of  any 
Instructions  not  to  speculate  in  the  lands 
«nd  securities  in  which  his  employer  was 


interested,  even  if  his  acts  were  absolutely 
unknown  to  the  mortgagee.  Johnson  v. 
hjiappe,  —  S.  D.  — ,  lz3  N.  W.  857. 

11.  Where  the  owner  ot  land  gave  a  mort- 
gage thereon  to  defenaant  company,  and 
thereafter,  on  corresponuence  with  and  on 
advice  of  plaintiff  sucH  mortgagor  gave  a 
deed  to  plaintiff  for  the  purpose  of  avoid- 
ing a  foreclosure,  plaintiff  being  in  the 
employ  of  defendant  to  collect  delinquent 
interest  on  loans,  including  the  mortgage 
in  suit,  and  having  full  knowledge  of  the 
condition  of  such  mortgage,  and  being  for- 
bidden to  speculate  relative  to  securities 
and  lands  of  defendant,  which  deed  plain- 
tiff obtained  pending  foreclosure  proceed- 
ings of  such  mortgage  and  which  he  kept 
secret  until  some  time  thereafter,  not  maK- 
ing  claim  until  just  prior  to  the  commence- 
ment of  the  suit,  a  constructive  trust  was 
created  when  plaintiff  took  his  deed,  and 
he  ever  after  held  the  legal  title  to  said 
lands  as  a  mere  trustee  for  any  bolder  of  an 
interest  in  said  lands  under  and  by  virtue 
of  such  mortgage,  though  there  was  a  de- 
fect in  the  foreclosure  unknown  to  plain- 
tiff. Johnson  v.  Knappe,  —  S.  D.  — ,  123 
N.  W.  857. 

d.  Resulting  Trutta. 

Presumption  as  to,  see  iilvidence,  i,«3. 

Kvidence  to  establish,  see  Is^vidence,  667. 

Admissibility  of  evidence  on  question  of, 
see  Kvidence,  740. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  il.  j,  4,  o. 

See  also  infra,  26;  Fraud  and  Fraudulent 
Conveyances,  32a;  Vendor  and  Pur- 
chaser, 6. 

12.  The  mere  depositing  of  title  papers  in 
escrow,  does  not  constitute  such  depositary 
a  trustee  of  the  lands  thereby  conveyed. 
Re  Nelson,  —  S.  D.  — ,  129  N.  W.  113. 

13.  A  loan  of  money  to  another  without 
any  misrepresentation  or  fraud  on  the  part 
of  the  borrower  merely  creates  the  rela- 
tion of  debtor  and  creditor,  which  can  not 
be  transformed  in  equity  into  the  relation 
of  trustee  and  cestui  que  trust.  Cottonwood 
County  Bank  v.  Case,  —  B.  D.  — ,  125  N. 
W.  298. 

14.  Vendors  in  equity  of  real  estate  and 
those  claiming  under  them  hold  their  titles 
in  trust  for  their  vendees.  Rogers  v.  Pen- 
obscot Min.  Co.  83  C.  C.  A.  380,  154  Fed. 
606. 

15.  Where  an  agreement  relative  to  the 
conveyance  of  real  estate  is  executed  by 
one  party  and  executory  on  the  part  of 
the  other,  the  latter  holds  his  interest  there- 
in by  operation  of  law  in  trust  for  the 
former  in  accordance  with  the  terms  of  the 
contract.  Rogers  v.  Penobscot  Min.  Co.  83 
C.  C.  A.  380,  154  Fed.  606. 

15a.  The  principle  that  the  vendor  in  an 
executory  contract  for  the  sale  of  land, 
holds  the  title  as  trustee  for  the  vendee, 
and  the  vendee  holds  the  purchase  price  ns 
trustee  for  the  vendor,  applies  only  in 
equity,   under   the   equitable  doctrine   that 
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what  ought  to  be  done  has  been  done.  Mil- 
ler V.  Snelburn,  15  N.  ».  182,  107  N.  VV. 
51. 

16.  If  pursuant  to  an  oral  agreement  be- 
tween two  or  more  persons  to  explore  the 
public  domain  and  discover  and  locate 
mining  claims  for  the  joint  benefit  of  the 
contracting  parties,  one  of  them  locates  a 
claim,  eituer  in  his  own  name  or  in  the 
name  of  one  of  the  others,  such  party  in 
whom  the  legal  title  vests,  holds  it  in  trust 
for  the  beneht  of  all.  Hardin  v.  Uardin, 
—  S.  D.  — ,  129  N.  W.  108. 

Property    purchased    wltb    *Bother*a 

money. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

947,  949,  050. 
See'  also  Vendor  and  i'urchaser,   74. 

17.  It  is  not  material  when  the  consid- 
eration for  property  deeded  to  another  is 
paid,  to  constitute  a  resulting  trust  under 
S.  D.  Rev.  Civ.  Code  §  303,  which  provides 
that  "when  a  transfer  of  real  property  is 
made  to  one  person  and  the  consideration 
therefor  is  paid  by  or  for  another,  a  trust 
is  presumed  to  result  in  favor  of  the  per- 
son by  or  for  whom  the  payment  is  made." 
Hickson  v.  Culbert,  19  S.  D.  207,  102  N. 
W.  774. 

18.  It  is  a  settled  doctrine  in  equity, 
and  one  declared  by  N.  D.  Rev.  Codes  1899, 
§  3386,  that  "when  a  transfer  of  real  prop- 
erty is  made  to  one  person,  and  the  con- 
sideration thereof  is  paid  by  or  for  an- 
other, a  trust  is  presumed  to  result  in  fa- 
vor of  the  person  by  or  for  whom  such 
payment  is  made,"  and  under  §  4263,  "one 
who  gains  a  thing  by  fraud"  is  an  involun- 
tary trustee  •  *  •  for  the  benefit  of  the 
person  who  would  otherwise  have  had  it." 
Currie  v.  Look,  14  N.  D.  482,  106  N.  W. 
131. 

19.  No  agreement  that  a  resulting  trust 
shall  be  created,  is  necessary,  when  the 
consideration  for  a  conveyance  is  paid  by 
one  other  than  the  grantee,  under  S.  D. 
Rev.  Civ.  Code,  §  303  which  provides  that 
"when  a  transfer  of  real  property  is  made 
to  one  person  and  the  consideration  there- 
for is  paid  by  or  for  another,  a  trust  is 
presumed  to  result  in  favor  of  the  person 
by  or  for  whom  the  payment  is  made." 
Hickson  v.  Culbert,  19  8.  D.  207,  102  N. 
VV.  774. 

[Cited  in  note  in  127  Am.  St.  Rep.  265. 
on  resulting  trust  in  favor  of  spouse 
who  pays  purchase  price  and  takes  title 
in  name  of  other  spouse.] 

20.  Where  the  husband  paid  the  consider- 
ation for  the  land  and  the  deed  was  taken 
in  the  name  of  the  wife,  though  she  loaned 
him  sums  of  money  to  make  improvements 
thereon,  in  an  action  by  the  trustee  in 
bankruptcy  to  subject  the  land  to  the  pay- 
ment of  debts  of  the  husband,  findin<^  that 
the  wife  was  a  trustee  of  title  and  that  the 
plaintiff  is  entitled  to  a  decree  transferring 
them  to  him,  is  supported  bv  the  evidence. 
Currie  v.  Look,  14  N.  D.  482.  106  N.  W. 

21.  Under  S.  D.  Rev.  Civ.  Code,  §  303, 


which  provides  that  "when  a  transfer  of 
real  property  is  made  to  one  person  and 
the  consideration  therefor  is  paia  by  or  for 
another  a  trust  is  presumed  to  result  in 
favor  of  the  person  by  or  for  whom  such 
payment  is  made,"  the  wife  will  be  consid- 
ered as  a  trustee  and  the  husband  the 
real  owner  of  property  deeded  to  tne  wile, 
where  it  appears  that  a  bond  was  executed 
by  the  husband  and  wife  and  grantor  after 
negotiations  between  the  wife  and  the  grant- 
or by  which  it  was  agreed  that  the  crop 
which  the  husband  had  raised  on  the  land 
as  tenant  should  be  applied  on  the  first 
installment  of  the  purchase  price,  that  tl>e 
husband  worked  the  property  together  with 
adjoining  property  owned  by  him  as  one 
farm  using  the  profits  therefrom  to  make 
subsequent  payments  on  the  purchase  price, 
that  both  farms  were  at  one  time  rented 
as  one,  and  that  the  husband  gave  his  note 
for  the  balance  of  the  purchase  price  se- 
cured by  a  mortgage  on  the  property  in 
which  the  wife  relinquished  her  dower  ri^L 
Watt  V,  Morrow,  19  8.  D.  317,  103  N.  W. 
45. 

22.  The  heir  of  the  original  mortgagor 
cannot  have  his  mother,  who  bought  the 
title,  after  foreclosure,  from  the  mortgagee, 
declared  a  trustee  of  the  one  third  part 
thereof  for  his  benefit  where  he  makes  no 
offer  to  reimburse  her  for  the  amount  paid 
by  her  for  the  title.  Williams  v.  Kieren- 
berg,  —  N.  D.  — ,  115  N.  W.  610. 


n.  Tbustees. 

Trustees   in   bankruptcy,   see  Bankrupt^. 

Trustees  of  charity,   see   Charities,   6-8. 

Estoppel  of  trustee  to  dispute  cestui's  title, 
.  see  Cloud  on  Title,  30. 

Right  of  executor  to  compensation  as  trus- 
tee, see  Executor  and  Administrator, 
41. 

Power  of  trustee  in  trust  deed,  see  Mort- 
gage, X. 

Right  of  trustee  to  purchase  at  tax  sale,  see 
Taxes,  IV.  n,  5,  d,  (2). 

See  also  infra,  10. 

23.  A  trustee  cannot  enforce  any  claim 
against  the  trust  property  which  he  may 
acquire  after  his  appointment  as  trustee. 
Fowler  v.  Iowa  Land^Co.  18  S.  D.  131,  99 
N.  W.  1095. 

24.  In  case  of  a  trust  imposed  by  statute, 
though  the  statute,  vests  no  title  in  the 
trustee,  such  as  the  appointment  of  a  re- 
ceiver for  a  corporation,  the  rule  that  the 
creation  of  a  trust  implies  the  legal  estate 
in  the  trustee  suflicient  for  the  execntioa 
of  the  trust,  applies.  Joy  v.  Midland  State 
Bank,  —  8.  D.  — ,  128  N.  W.  147. 

25.  A  deed  of  a  trustee  in  violation  of  his 
trust  is  invalid  where  no  authority  is  pf«» 
to  him  by  the  trust  to  convey  the  property; 
and  it  does  not  convey  title  unless  ni»de 
with  the  consent  of  the  beneficiaries.  Coop- 
er V.  Harvey,  21  S.  D.  471,  113  N.  W. 
717. 
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26.  A  title  acquired  through  a  redemp- 
tion by  one  who  was  a  resulting  trusts, 
being  voluntary,  was  not  a  beneflcial  one 
in  the  redemptioner.  Sutton  r.  Whetstone, 
21  S.  D.  341,  112  N.  W.  850. 
IdabUlty. 

27.  Where  the  trustee  in  a  mortgage, 
foreclosed  the  same  and  purchased  the  prop- 
erty himself,  the  mere  fact  that  he  had  title 
for  three  years,  did  not  make  him  liable 
for  the  value  of  the  use  of  the  land  for 
that  period,  except  for  the  year  that  he 
used  it  for  cropping  purposes.  Berry  v. 
Evendon,  14  N.  D.  1,  103  N.  W.  748. 

28.  The  defendant  foreclosed  a  real  es- 
tate mortgage  which  was  held  by  him  in 
trust  for  the  plaintiff,  and  thus  secured 
title  to  the  land  in  his  own  name.  In  the 
trial  of  an  action  to  compel  him  to  convey 
the  same  to  the  cestui  que  trust  and  to 
account  for  the  rents  and  profits,  it  was 
found  that  lie  had  sold  the  land  to  an  in- 
nocent purchaser.  The  trial  court  entered 
judgment  for  the  value  of  the  land,  and  for 
the  value  of  its  use,  less  certain  sums  due 
to  the  defendant.  Held,  the  facts  found 
are  fully  supported  by  the  evidence,  and  the 
judgment  was  proper.  Berry  v.  Evendon, 
14  N.  D.  1,  103  N.  W.  748.  , 


ni.  Cestui  Qne  Tbhst;   Natube  of  In- 

TEBEST. 

29.  One  who  by  conveyances  under  a  void 
foreclosure  became  the  equitable  owner  of 
a  second  mortgage  and  afterwards  by  will 
became  the  equitable  owner  of  the  first 
mortgage,  who  thereafter  conveyed  these 
equities  to  a  trustee,  and  who  with  the 
beneficiaries  of  the  trust  accepted  the  pro- 
ceeds of  a  sale  by  the  trustee,  is  bound 
with  the  beneficiaries  by  the  deed  of  their 
trustee;  and  the  trustee's  grantee  on  get- 
ting in  the  legal  title  is  the  owner  of  the 
property.  Cooper  r.  Harvey,  21  S.  D.  471, 
113  N.  W.  717. 


rV.  ElWOBCEMENT;  FOLLOWINO  TbUST  PbOP- 
EBTT. 

30.  A  trust  between  a  county  and  a  city 
within  it  arising  by  operation  of  law  is  en- 
forceable in  the  same  manner  as  one  be- 
tween ordinary  persons.  Centerville  v. 
Turner  County,  —  S.  B.  — ,  126  N.  W.  605. 

31.  One  whose  husband  agrees  in  writing 
that  he  will  convey  to  her  land  owned  by 
him,  on  her  assuming  a  debt  thereon 
secured  by  warranty  deed,  is  the  equitable 
owner  and  entitled  to  a  decree  giving  her 
complete  record  title,  where  for  the  pur- 
pose of  carrying  out  such  agreement,  the 
grantee  in  the  deed  given  as  security  gives 
a  warranty  deed  to  her  daughter  who  re- 
mortgages  the  property  to  the  original 
mortgagee,  and  gives  a  warranty  deed  to 
her,  and  she  gives  a  warranty  deed  in  trust 
to  a  third  person  for  the  purpose  of  x*>ty>i>g 


the  earlier  mortgages  and  such  grantee 
mortgages  the  premises  and  pays  such 
mortgages,  and  then  gives  a  warranty  deed 
to  one  who  took  it  with  full  knowledge  of 
the  facts.  Swenson  v.  Swenson,  17  S.  S. 
558,  97  N.  W.  846. 
Folloiring  property. 

32.  Where  a  trustee  of  personal  prop- 
erty converts  it  into  real  estate,  the  trust 
attaches  to  the  real  estate  in  the  hands  of 
the  trustee.  Berry  v.  Evendon,  14  N.  D. 
1,  103  N.  W.  748. 

33.  A  wife  who  sells  property  held  by  her 
in  trust  for  her  husband  and  takes  the 
grantee's  part  purchase  money  note,  takes 
and  holds  the  note  in  trust  for  her  hus- 
band who  is  the  real  owne-*  thereof.  Watt 
V.  Morrow,  10  S.  D.  317,  103  N.  W.  45. 


V.  Tbbmination. 

34.  For  a  county  to  retain  after  the  stat- 
utory settlement  day  more  than  the  lethal 
percentage  of  moneys  collected  for  a  city 
IS  a  repudiation  ol  the  trust  which  the 
county  bears  to  the  city  in  this  ejciess  so 
retained.  Centerville  v.  Turner  County, 
—  S.  D.  — ,  126  N.  W.  606. 


VI.  EorroBiAi.  Notes. 

Law  of  charitable  uses.    9  Am.  Dec.  680. 

Statute  of  uses  in  United  States. 

16  L.R.A.(N.S.)    1J48. 

Precatory  trusts.  '  44  Am.  Dec.  372; 
106  Am.  St  Rep.  600. 

Effect  of  agreement  to  hold  land  pur- 
chased on  execution  for  defendant. 

40  Ain.  Dec.  210. 

Effect  of  writings  in  favor  of  "trustee" 
without  indicating  beneficiary  or  uruis  or 
trust.  82  Am.  St.  Rep.  513. 

Heir,  devisee  or  legatee  as  tru'stc-i  ex 
maleficio.  106  Am.  St.  Rep.  95. 

Necessity   of   word    "heirs"    in    deed    or 

devise    in   trust,   to   pass    fee   to    trustee. 

3  L.R.A.(N.S.)    172. 

Testamentary  trusts  for  payment  of 
debts.  5  L.R.A.(N.S.)    355. 

Right  of  donor  or  his  heirs  to  enforce 

proper  administration  of  charitable  trust. 

3   L.R.A.(N.S.)    227. 

Deposit  by  broker  or  factor  to  own  ac- 
count of  proceeds  of  customer's  property  as 
creating  trust  entitled  to  preference. 

27  L.R.A.(N.S.)   808. 

Validity  of  trust  to  propagate  particular 
religious  belief.  6  L.R.A.(N.S.)    320. 

Creation  of  express  trusts. 

15  Am.  St.  Rep.  683. 

Voluntary  trusts  arising  from  declara- 
tions of  trustor.  34  Am.  St.  Rep.  189. 

Creation  of  trust  by  words  "upon  con- 
dition" in  deed  or  will. 

9  L.R.A.(N.S.)  758. 

Suflficiency  of  declaration  to  establish 
voluntary  trusts  where  title  retained  by 
settler.  12  L.R.A.(N.S.)    647. 
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Necessity  of  beneflciary'g  knowledge  of 
trust.  10  L.R.A.(N.S.)    616. 

Parol  trusts. 

Establishment  of  trust  by  paroL 

90  Am.  Dee.  270. 
Creation  of  trusts  in  land  by  parol. 

115  Am.  St.  Rep.  774. 

Crestioit   of   parol,   voluntary    trusts   in 

personal  property.       SI  Am.  St.  Rep.  389. 

Implied  aad  oonstmotlTe  trusts. 

Donor's  expectation  that  donee  will  al- 
low him  to  share  in  benefit  of  property, 
as  raising  implied  trust. 

24  L.R.A.(N.S.)    1043. 

Creation  of  trust  by  investment  by  hus- 
band in  own  name  of  wife's  separate  prop- 
erty. 26  L.R.A.(N.S.)    161. 

Constructive  trust  in  deed  of  homestead 
by  husband  to  wife,  with  proviso  attempt- 
ing to  derogate  from  her  right  of  survivor- 
ship. 1    L.R.A.(N.S.)    312. 

Constructive  trust  from  fraud  in  frus- 
trating decedent's  intention  to  give  prop- 
erty to  third  person,  8  L.R.A.  (N.  S.) 
698;  31  L.R.A.(N.S.)   176. 

Bssnltlns  trusts. 

Resulting  trusts.  61  Am.  Dec.  752. 

Resulting  trust  in  favor  of  spouse  who 
pays  purchase  price  and  takes  title  in 
name  of  other  spouse. 

127    Am.    St    Rep.    253. 

Resulting  trust  in  favor  of  one  who 
purchases  stock  exchange  seat  in  name  of 
another.  4  L.R.A.(N.S.)   436. 

Trustees. 

Controlling  discretion  of  trustee. 

6   Am.   St.   Rep.    885. 
Equitable    control    of    discretion    vested 
In  trustee.  8  L.R.A.(N.a)   398. 

When  trustee  may  act  by  agent. 

93  Am.   St.  Rep.   615. 

Right  to  execute  lease  to  extend  oeyond 

termination  of  trust.  13  L.R.A.(N.S.)   497. 

Power  of  trustee  to  mortgage  estate  for 

improvements  to  render  it  productive. 

7  L.R.A.(N.S.)   263. 

Redemption,    out    of    trustee's    insolvent 

estate,     of     trust     property     wrongfullv 

pledged.  6  L.R.A.(N.S.)    487*. 

Sales  and  conveyances  by  trustees. 

19  Am.  St.  Rep.  266. 
Effect  of  conveyance  by  trustee. 

64  Am.  Dec.  109. 
When    beneficiary    can    maintain    eject- 
ment and  when  trustee  will  be  presumed 
to  have  conveyed  legal  title. 

58  Am.  Dec.  472. 
Care   demanded   of   trustee    to   sell    real 
estate.  3  L.R.A.(N.S.)   415. 

What  exonerates  trustees  from  liability. 
75  Am.  Dec.  799. 
When    beneficiaries    are    bound    by    acts 
of  trustees  in  contravention  of  their  trusts. 
63  Am.  St.  Rep.  467. 
Liability   of   trustee   for   loss   of   invest- 
ments. 40  Am.  Dec.  506, 
Liability  for  acts  of  co-trustees,  etc. 

42  Am.  Dec.  288. 


Investment  which  trustee  may  not  make 
without  incurring  liability  in  case  of  loss. 
132  Am.  St  Bep.  372. 
Liability  of  trustee  for  torts  or  negli- 
gence of  servants.  63  L.RJL  227. 
Who   may   execute   a   trust  after  death 
of  one  or  all  of  trustees. 

130  Am.  St  Rep.  508. 
Transfer  of  funds  or  securities  from  one 
estate  to  another  by  common  trustee. 

16  L.R.A.(N.S.)  205. 
Power    of   court    to    change    number  of 
trustees  designated  in  trust  instrument 

1  L.R.A.(N.a)   802. 
Compensation  of  trustee. 

17  Am.  Dec.  266. 
Interest  of  cestui  que  trust. 
Vesting  of  legal   estate  in  beneficiary. 

78  Am.  Dec  406. 
Effect  of  expression  of  intention  to  make 

Erovision    for    family,    upon   estates   taken 
y  beneficiaries  of  trust 

17  L.RJL(N.S.)   1215. 

Right  of  one  whose  interest  is  merely 

contingent   to    establish    or   enforce   trust 

7   L.R.A.(N.S.)    999. 

Spendtlirlft  trusts;  rishts  of  eredlt- 
ors. 

Spendthrift  trusts.     24  Am.  St  Rep.  626. 
Validity  of  spendthrift  trust 

0  Am.  St  Rep.  405. 
Liens  against  trust  estates  in  favor  of 
creditors  or  trustees. 

19  Am.  St  Rep.  6*. 
Power  of  creditor  to  reach  provision  in 
will  for  support  of  a  person,  made  a  hen 
or  charge  upon  propertv  given  others. 

23L.R-A..(N.&)  526. 

Right,   as   against   subsequent  creditors, 

to  create  trust  to  pay  income  to  settler  for 

life,   and,   thereafter  to  heirs   or  derisws. 

12  L.R.A.(N.S.)   369. 

FoUowiuK  trust  fumds. 

Right  to  follow  trust  funds. 

46  Am.  St  Rep.  MS. 
Right  to  pursue  and  recover  trust  funds. 
32  Am.  St  Rep.  lH- 
Effect  of  legal   remedy  to  defeat  equit- 
able jurisdiction  to  follow  trust  funds. 

6  L.R.A.(N.S.)  7M. 
ReTooation;  termination. 
Revocation   of  trusts. 

23  Am.  St  Bep.  280. 
Power  to  revoke  deed  of  trust 

20  Am.  St.  Rep.  MS- 
Termination   of   trusts   and   of  truste'» 
title.  100  Am.  St  Rep.  101. 

Effect  of  option  of  beneficiary  to  ter- 
minate trust,  to  subject  to  creditor"! 
claims.  26   L.R.A.(N.S.)  i3»- 


TBUTU. 

As  defense  in  action  for  libel  or  slander, 
8u£Bciency  of  answer  setting  np>  •* 
Pleadings,  209-502. 
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17I.TBA  VIBES. 


Ultra  vires  acts  of  corporation,  see  Corpo- 
rations, 2. 
Estoppel  to  set  up,  see  Estoppel,  U.  b,  73. 


mrBOBN  OHIIJ>BEN. 

Editorial  aotes. 

Conveyances  to  persons  not  in  being. 

84  Am.  St.  Rep.  236. 
Children  an  ventre  sa  mere. 

119  Am.  St.  Rep.  047. 

Devestiture  of  estates  of  persons  not  in 

being.  8  L.R.A.(N.S.)   49. 


UM  DEB8TAMDINO. 

Opinion    evidence    as    to,    see    Evidence, 

vn.  e. 


XnSTAIR  COMPETmON. 


Protection  against,  under  police  power,  see 
Constitutional  Law,  76. 

Editorial  Botea. 

Unfair  competition  by  placing  means  in 
hands  of  retailer  without  intention  to  de- 
ceive him.  0  L.R.A.(N.S.)  1096;  24  L.R.A. 
(N.S.)  900. 

Unfair  competition  in  sale  or  manufacture 
of  unpatented  article,  identical  with  that  or- 
iginated by  competitor. 

17  L.R.A.{N.S.)  448. 

Right  to  protection  against  use  of  partic- 
ular number  by  competitor. 

8  L.R.A.(N.S.)    1163. 


VmFOBMITT. 


#»» 


mnDEBTAKIKO. 

On  appeal,  see  Appeal  and  Error,  III.  g; 

X. 

On  appeal  from  justice's  judgment,  see  Jus- 
tice of  the  Peace,  VI.  e. 
See  also  Bonds. 


♦  «» 


tJNDEBWBITEBf. 

See  Insurance. 

#«» 

Uin}I8CI.OSE]>  FBINOIPAX. 

Liability  of,  see  Principal  and  Agent,  10, 

rv.  b. 


*«» 


WnVS  IMFIiUEirOE. 

As  ground  for  rescission  of  contract,  see 

Contracts,  182,  183. 
Burden  of  proof  as  to,  see  Evidence,  79. 
Burden  of  proving  absence  of,  see  Evidence, 

212. 
SnflSciency  of  evidence  of,  see  Evidence,  XI. 

b. 
Instruction  as  to,  see  Trial,  329. 
Special   verdict  on  question  of,  se^  Trial, 

485. 
Question  for  jury  as  to,  see  Trial,  IV.  d,  3. 


In  license  tax,  see  License,  8-11. 

In  succession  tax,  see  Taxes,  239-24L 


^»» 


UHIITIJI)  STATES. 

Relation  of,  to  Indians,  see  Indians. 
Action  by,  to  quiet  title  to  land  of  Indians, 

see  Cloud  on  Title,  16. 
Exemption  of  public  lands  of  from  liability 

for  public  improvement,  see  Public  Im- 


provements, 14. 
bUo 


PubUo  lands  of,  see  Public  Lands. 
Oath  of  candidate  for  senator,  see  Voters 
and  Elections,  47. 


* « » 


UNITED  STATES  MABSHAIu 

See  Marshal. 

*»» 
UlTITED  STATES  SENATE. 

Injunction  from  supreme  court  against  cer- 
tifying names  of  candidates  for,  see 
Courts,  28. 

Who  may  bring  prooeedines  to  enjoin  cer- 
tification of  names  of  candidates  for 
office  of  senator,  see  Injunction,  69. 


TTNITES  STATES  SENATOB. 

Provisions  as  to  election  of,  see  Congress. 

Power  of  courts  to  supervise  election  of,  see 
Courts,  15. 

Partial  invalidity  of  statute  as  to  election 
of,  see  Statutes,  22. 

Title  of  statute  as  to  election  of,  see  Stat- 
utes, 35. 
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UNITED   STATES   SUPREME    COURT— USURY,  I. 


Secrecy  of  ballot  at  election  of,  see  Voters, 

and  Elections,  13. 
Preparation  of  ballot  for  election  of,  aee 

Voters  and  Elections,  20,  26. 


miri'ja>  states  supreme  ooubt. 

Condxisiveness  of  decision  of,  on  lower  Fed- 
eral court,  see  Courts,  78. 

Conclusiveness  of  decision  of,  on  state 
court,  see  Courts,  79. 


*  ■ » 


VNTVERSITT  UiXUB. 

See  Public  Lends,  II.  c. 
♦«» 

UNKNOWN  PERSONS. 

Indictment  for  conspiracy  to  defraud  per- 
sons unknown  to  grand  jury,  see  In- 
dictment, etc,  36,  37. 

Editorial  note. 

Proceedings  against  unknown  owners. 

87  Am.  St  Rep.  358. 


UNIJkWFUI.  DETAINER. 


Editorial  note. 

Unlawful  detainer. 


120  Am.  St.  Rep.  38. 


*  I » 


UNORGANIZED  COUNTY. 

See  Counties,  I.  b. 

♦  « » 
UNRECORDED  DEED. 

Effect  of,  see  Real  Property,  n.  e. 

»«» 

USE. 

Of  highway,  see  Highways. 
Of  water,  see  Waters,  H. 

♦-•-» 


USE  AND  OCCUPATION. 

Assumpsit  for  value  of,  see  Assumpsit,  1,  2. 

Right  to  recover  for,  on  forfeiture  of 
contract  for  sale  of  land,  see  Damages, 
66. 

Estoppel  to  recover  for,  see  Estoppel,  46. 

Liability  for  value  of,  see  Landlord  and  Ten- 
ant, 12. 

Lien  of  vendor  on  crops  as  security  for  value 
of,  see  Liens  1. 


Right  of  receiver  to  preserve  lien  on  crop  for, 

see  Receivers,  2. 
Direction  of  verdict  in   action    for  trdtle 

value  of,  see  Trial,  262. 


USE  PI.AINTIFF. 

Defenses  against  action  to  quiet  title,  set 
Cloud    on    Title,    31-34. 


USER. 

Acceptance  of  dedication  by,  see  Dedicati«o. 

fl. 
Establishment  of  highway  by,  see  Highways, 

IL 


USXTRPATION. 


Of  powers  of  government,  see  ConstitntioiMl 
Law,  I.  d. 


USURY. 

I.  What  Conbtitdtes. 
n.  E^TECT;   Remedies. 

a.  In  Oeneral. 

b.  To  Whom  Availahle. 
m.  EoiTOBiAi.  Notes. 

Record  necessary  to  bring  question  of,  be- 
fore appellate  court,  see  Appeal  and 
Error,  106. 

Assumpsit  to  recover  back  nsurions  interest 
paid,  see  Assumpsit,  3. 

Including  usurious  interest  in  renewal  note 
as  payment  of  same,  see  Payment,  4. 


I.  What  Constitutes. 

1.  A  mortgage  pven  for  interest  partly 
in  excess  of  12  per  cent,  per  annum  is  not 
void  in  North  Dakota.  Grove  v.  Great 
Northern  Loan  Co.  17  N.  D.  352,  116  N.  W. 
345. 

2.  Where  note  and  mortgage  were  given 
for  amount  of  $632.50  in  return  for  a 
loan  of  $550  of  which  the  maker  was  to 
receive  only  $405,  they  were  clearly  usuri- 
ous. Brown  v.  Skotland,  12  N.  D.  445, 
97  N.  W.  543. 

3.  Where  several  promissory  notes  are 
given,  which  in  the  aggregate  represent  tb« 
principal  and  interest  of  a  loan,  each  not* 
to  bear  interest  after  maturity  but  not  be- 
fore, and  all  are  secured  by  a  mortg«S* 
containing  a  stipulation  that  if  the  mort- 
gagors fail  to  pay  any  portion  of  such  notes, 
either  principal  or  interest,  promptly  at  the 
times  they  become  due,  the  whole  sum  of 
both  principal  and  interest  shall  »t  op* 
besome  due  and  collectible,  the  tran»»«*'<« 
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is  not  thereby  rendered  usurious,  for  the 
reason  that  the  stipulation  is  in  the  nature 
of  a  penalty  from  which  the  mortgagors 
may  relieve  themselves  by  prompt  payment 
of  the  notes  when  due.  Goodale  t.  Wallace, 
19  S.  D.  406,  117  Am.  St.  Rep.  962,  103  N. 
W.  651,  9  A.  &  E.  Ann.  Cas.  545. 

[Cited  in  note  in  28  L.R.A.(N.S.)  114, 
on  exacting  interest  for  full  term  up- 
on payment  of  debt  before  maturity  a» 
usury.] 

4.  The  fact  that  notes  are  made  payable 
monthly  instead  of  annually  cannot  make 
them  usurious.  Goodale  v.  Wallace,  10  S. 
D.  405,  117  Am.  St.  Rep.  962,  103  N.  W. 
051,  0  A.  &  E.    Ann.  Cas.  645. 

5.  A  provision  in  a  note  allowing  interest 
upon  interest  after  maturity  is  not  a  pro- 
vision for  compound  interest,  nor  does  it 
make  the  note  usurious.  Goodale  v.  Wal- 
lace, 19  S.  D.  405,  117  Am.  St.  Rep.  962, 
103  N.  W.  651,  9  A.  4  E.  Ann.  Cas.  545. 
Effect  of  mistake  or  fraud. 
Question  for  jury  as  to,  see  Trial,  142. 

6.  An  honest  mistake  in  the  drafting  of 
notes  which  results  in  the  reservation  of  in- 
terest in  excess  of  that  permitted  by  law 
does  not  make  them  usurious.  Goodale  v. 
Wallace,  19  S.  D.  405,  117  Am.  St.  Rep. 
962,  103  N.  W.  651,  9  A.  ft  E.  Ann.  Cas. 
645. 

7.  Where  the  parties  agreed  upon  a  law- 
ful rate  of  interest  for  the  forbearance  of 

money  demand,  but  the  debtor  was  induced, 
either  by  the  fraud  of  the  creditor  or  by 
mutual  mistake  of  the  parties,  to  unin- 
tentionally pay  in  satisfaction  of  the  debt  a 
sunx  greater  than  the  debt  and  accrued  in- 
terest, computed  at  the  maximum  lawful 
rate,  the  transaction  was  not  usurious,  be- 
cause there  was  no  agreement  to  pay  the 
excessive  charge.  Weicker  v.  Stavely,  14 
N.  D.  278,  103  N.  W.  763. 
RemewaL 

8.  A  note  executed  by  certain  perdbns  for 
an  amount  remaining  unpaid  upon  another 
note  previously  executed  by  such  persons 
and  another,  is  a  renewal  note  and  is  not 

f urged  of  a  taint  of  usury  in  the  first  note, 
irst  Nat.  Bank  v.  McCarthy,  18  S.  D.  218, 
100  N.  W.  14. 


n.  Effect;  Remedies. 
a.  In  OenereU. 

For  usury  by  national  banks,  see  Banks,  II. 

Usury  by  loan  associations,  see  Building 
and  Loan  Associations. 

Limitation  of  actions  as  a  defense,  see  Lim- 
itation of  Actions,  2. 

Running  of  limitations  as;ainst  right  to  re- 
cover penalty,  see  Limitation  of  Ac- 
tions, 66,  66. 

Sufficiency  of  complaint  in  action  to  _  re- 
cover back  usury  paid,  see  Pleading, 
2S1. 

Richt  to  counterclaim  for  recovery  of  usurv. 
gee  Set-Off  and  Counterclaim,  15. 


0.  The  promise  of  a  debtor  to  pay  illegal 
interest,  however  often  repeated,  is  not  in 
itself  sufficient  to  avoid  the  consequences 
of  a  usurious  contract.  First  Nat.  Bank 
V.  McCarthy,  18  S.  D.  218,  100  N.  W.  14. 

10.  Under  N.  D.  Rev.  Codes  1899,  §  4066, 
prescribing  the  amount  recoverable  when 
usurious  payments  have  been  made,  plaintiff 
may  recover  double  the  amount  of  all  in- 
terest payments  made,  and  not  merely  the 
excess  over  the  lawful  rate.  Waldner  v. 
Bowden  State  Bank,  13  N.  D.  604,  102  N. 
W.  169,  3  A.  &  £.  Ann.  Cas.  847. 

b.  To  Whom  Available. 

11.  The  penalty  provided  for  by  U.  S. 
Rev.  Stat,  g  5198,  can  be  sued  for  only  by 
the  party  who  made  the  payment  or  by  his 
representatives.  McCarthy  v.  First  Nat. 
Bank,  23  S.  D.  269,  23  L.R.A.(N.S.)  335, 
121  N.  W.  853. 

12.  A  purchaser  of  real  estate  subject  to 
a  mortgage  for  interest  which  is  partly 
usurious,  is  permitted  to  defend  as  against 
usury,  on  the  ground  that  be  stands  in 
privity  of  contract  and  estate  with  the 
mortgagor.  Grove  v.  Great  Northern  Loan 
Co.  17  N.  D.  352,  116  N.  W.  345. 

13.  A  purchaser  of  real  estate  subject  to 
a  mortgage  thereon  tor  interest  partly  in 
excess  ot  12  per  cent  per  annum  is  entitled 
to  defend  against  the  foreclosure  of  such 
mortgage  so  far  as  the  entire  interest  is 
concerned,  unless  the  amount  of  the  usuri- 
ous mortgage  was  deducted  from  the  pur- 
chase price.  Grove  v.  Great  Northern  Loan 
Co.  17  N.  D.  362,  116  N.  W.  345. 

14.  The  mere  fact  that  a  purchaser  of 
real  estate  did  not  have  actual  notice  of  a 
mortgage  on  the  land  does  not  entitle  him 
to  set  aside  the  sheriff's  deed  under  a  fore- 
closure regular  in  all  respects  where  the 
mortgage  was  duly  recorded,  and  the  only 
ground  on  which  relief  is  asked  is  that  the 
mortgage  was  usurious.  Grove  v.  Great 
Northern  Loan  Co.  17  N.  D.  352,  116  N. 
W.  345. 

15.  A  purchaser  of  real  estate  on  which 
there  is  a  mortgage  given  for  interest,  part- 
ly usurious,  is  not  entitled  to  have  a  sher- 
iff's deed  given  on  the  foreclosure  of  the 
mortgage,  regular  in  all  particulars,  set 
aside  on  account  of  such  usury  and  on  the 
ground  that  he  had  no  actual  notice  of  the 
mortgage  or  of  the  foreclosure,  when  the 
mortgage  was  duly  recorded  and  the  notice 
of  foreclosure  duly  published,  where  the 
application  is  not  made  until  about  three 
months  after  the  redemption  period  has 
expired.  Grove  v.  Great  Northern  Loan 
Co.  17  N.  D.  352,  116  N.  W.  345. 


III.  Emtobial  Notes. 

Usury.  20  Am.   St.  Rep.   666. 

Power  to  make  usury  criminal. 

3   L.R.A.(N.S.)    530. 

Enforceability    of    judgment    containing 

usury.  3  L.R.A.(N.S.)    715. 
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VACANCY— VARIANCE. 


Right  of  yendee  of  realty  to  raite  ques- 
tion of  usury  in  lien. 

8   L.R.A.(N.S.)    814. 
Right  of  bank  acquiring  paper  void  for 
uaury  as  between  prior  parties,  under  stat- 
ute prescribing  special  and  exclusive  pen- 
alties against  bank  taking  usury. 

16   URA.(N.8.)    626. 
What  oonatltntea. 
What  constitutes   usury. 

66  Am.  Deo.  392. 
What  contracts  are  usurious. 
81  Am.  Dec.  736;  46  Am.  St  Rep.  178. 
Bonus  paid  to  agent  as  usury. 

24  Am.  St.  Rep.  239. 

When  contracts  of  loan  associations  are 

usurious.  83    Am.   Dec.    612. 

Right  to  count  accumulated  interest  as 

part  of  principal  on  renewal  of  loan. 

e  L.R^(N.S.)    612. 


Validity   of    agreement    to    pay    interest 
on  interest  made  alter  interest  is  due. 

18   L.RJ^..(^I.S.)    633. 

Increasing  price  upon  sale  on  credit  as 

usury.  28   L.RA.(X.S.)    lOi 

Agreements  for  higher  or  exorbitant  rate 

of  interest  after  default. 

91  Am.  St.  Rep.  686. 
Exacting  interest  for  full  term  upon  pay- 
ment of  £bt  before  maturity  as  usury. 

28  L.R.A.(N.S.)   113. 
Computation  of  interest  on  basis  of  thirty 
days  for  a  month,  as  usury. 

6    L.R.A.(N.S.)    592. 
'  Inclusion  of  days  of  grace  in  computing 
interest  as  usury.         10  L.R.A.(NjS.)   839. 
Commissions  charged  borrower  by  lend- 
er's agent  as  usury.  19  IaR.A.(K.S.)    391. 
Applicability  of  usury  law  to  loans  other 
than  of  money.  29  L.R.A.(N.S.)   62U. 


V 


VAOAXOT. 

In  ofSoe,  see  Oflicers,  L  f. 


VACATION. 


Of  divorce  decree,  see  Judgment,  146. 
Of  judicial  sale,  see  Judicial  Sale,  IV. 
Of  judgment,  see  Judgment,  VL 


4«» 


VAORANOT. 

Edlterlal  note. 

Vagrancy.    38  Am.  St  Rep.  643;  137  Am. 
St  Rep.  940. 


»«» 


VAUDATINO. 

Of  illegal  contract,  see  Contracts,  IV.  f. 

VALIDITT. 

Of  contracts,  see  Contracts,  IV. 
Of  deeds,  see  Deeds,  II. 


♦  »» 


VAXVATION. 

Of  property  for  taxation,  see  Taxes,  IV.  h. 

•-•-» 

VAI.III!. 

Conclusiveness  of  verdict   on   question   of, 
see  Appeal  and  Error,  856,  850. 


Prejudicial  error  in  admission  of  evidence 
as  to,  see  Appeal  and  Error,  917-920. 

Of  note,  see  Bills  and  Notes,  II. 

Estoppel  as  to  value  of  horse  killed  on 
railroad  track,  see  Kstoppel,  21. 

Admissibility  of  evidence  as  to,  see  Evi- 
dence, 764,  781,  782. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  IL  j,  1. 

Evidence  as  to,  generally,  see  Evidence,  X.  f. 

Opinion  evidence  as  to,  see  Evidence,  VII.  i. 

Sufficiency  of  proof  of,  see  Evidence,  XL 
k. 

Allegation  as  to,  in  justice's  court  sm 
Justice  of  the  Peace,  16-18. 

Of  services,  see  Pleading,  166,  169;  Trial, 
299. 

Sufficiency  of  verdict  as  to  value  of  prop- 
erty stolen,  see  Trial,  488. 

Question  for  jury  as  to,  see  Trial,  IV.  k. 


VAJJJBD  POI.ICT. 

Evidence  as  to  improvements  increasing 
value  alter  taking  out  of  policy,  ne 
Evidence,  708. 

Extent  of  recovery  on,  see  Insurance,  1& 


VARIANCE. 


As  ground  for  dismissal  of  action,  see  i^ 
tion  or  Suit,  149. 

Between  land  described  in  contract  of  •»!• 
and  that  in  tender  by  purchaser,  es- 
toppel to  object  to,  see  Estoppel,  12. 
40. 

Dropping  initial  letter  of  name  as.  !«• 
Evidence,  62. 

Between  pleading  and  proof,  see  KrideBC* 

xn. 
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Between  order  and  petition  for  laying  out 
of  highway,  gee  Highways,  14. 

Between  information  ,and  complaint,  see 
Indictment,   etc.,   2-4. 

Between  summons  and  complaint,  see  Jus- 
tice of  the  Peace,  11,  12;  Pleading, 
140. 


TENSOB  AND  PUBCHA8EB. 

I.  When   Title    Passes   Undek    Cos- 
tract. 
IL  Rights,  Duties,  and  Liabilities  or 
Pasties. 

a.  In  General. 

b.  After-acquired  Title. 

c.  Character     and    Sufficiency     of 

Title. 

d.  Beaciaaion  or  Forfeiture  of  Con- 

tract. 

1.  In  General. 

2.  Conditions  of;  Time;  Offer 

to  Restore. 

3.  Right  to;  Grounds  for. 

4.  RMef   from   Forfeiture   or 

Rescission. 

e.  Termination;  Abandonment. 
m.  Pcbchaseb's   Rights    as   to    Thibd 

Febsons;     Bona    Fide    Pub- 

CHASEBS. 

a.  In  General. 

b.  Purchasers  by  Quitclaim. 
TV.  Editobial  Notes. 

Adverse  possession  by,  see  Adverse  Posses- 
sion, I.  b. 

Assignment  of  contract  for  ptirchase  of 
land,   see    Assignment. 

Necessity  for  certainty  in  contract,  see  Con- 
tracts, 17. 

Validity  of  contract  to  sell  land  not  owned 
by  vendor,  see  Contracts,  116. 

Sales  by  brokers,  see  Brokers. 

Sale  of  land  held  adversely,  see  Champerty. 

Liability  of  crops  to  lien  of  chattel  mort- 
gage executed  by  vendee,  see  Chattel 
Mortgage,  22. 

Construction  of  contract  for  transfer  of 
land,  see  Contracts,  II.  d. 

Covenants  in  deed,  see  Covenant. 

Deeds,  see  Deeds. 

Estoppel  by  deed,  see  Estoppel,  I. 

Parol  evidence  as  to  consideration,  see  Evi- 
dence, 429. 

Sufficiency  of  evidence  to  show  agreement  to 
change  assignment  for  security  for  pur- 
chase to  absolute  assignment,  see  Evi- 
dence, 893. 

Sufficiency  of  evidence  of  contract  to  con- 
vey land,  see  Evidence,  906-908. 

Sale  of  homestead,  see  Homestead,  III. 

Sale  under  execution  or  attachment,  see 
Judicial  Sale. 

Sale  for  nonpayment  of  taxes,   see  Taxes, 

rv.  n. 

Sale  of  public  lands,  see  Public  Lands. 

Priority  of  mechanic's  lien  over  rights  of 
purchaser,  see  Liens,  45. 

Finding  in  action  to  recover  purchase 
money  paid  where  contract  is  rescind- 
ed, see  Trial,  4S0. 


I.  Whew  Title  Passes  Undeb  Contract. 

1.  The  owner  of  a  hotel  and  certain  per- 
sonal property,  who  has  contracted  to  con- 
vey the  same  in  part  consideration  for  the 
transfer  of. certain  land,  cannot  be  said  to 
be  ready  and  willing  to  surrender  the  pos- 
session thereof  in  fulfilment  of  said  con- 
tract, where  he  has  not  conveyed  tjie  per- 
sonal property  nor  transferred  possession 
of  the  hotel,  nor  completed  the  abstract  of 
the  hotel  property  as  required  by  said  con- 
tract in  not  naving  redated  the  same,  nor 
examined  the  abstract  of  the  said  land. 
Bowdle  v.  Jencks,  18  S.  D.  80,  99  N.  W. 
98. 

2.  The  owner  of  a  hotel  and  certain  per- 
sonal property,  who  has  contracted  to  con- 
vey the  same  in  part  consideration  for  the 
transfer  of  certain  land,  by  which  contract 
he  was  to  deposit  with  a  certain  bank  his 
conveyance  of  such  propel-ty  together  with 
an  abstract  showing  the  same  free  from 
all  liens  or  incumbrances,  has  not  per- 
formed all  the  conditions  of  said  contract 
on  his  part  to  be  performed,  where  he  has 
not  executed  a  bill  of  sale  of  the  personal 
property,  nor  brought  the  abstract  down  to 
date,  and  paid  the  taxes  shown  thereon,  nor 
delivered  the  possession  of  said  propertv. 
Bowdle  V.  Jencks,  18  S.  D.  80,  99  N.  W.  98. 
Who  must  bear  loaa  of  property  by 

fire. 

3.  A  bam  on  premises  sold  was  destroyed 
by  fire  after  the  contract  for  a  deed  was 
executed  without  the  fault  of  either  party. 
Held,  that  this  fact  does  not  prevent  spe- 
cific performance  of  the  contract  as  the  loss 
must  be  borne  by  the  vendee;  he  being  the 
beneficial  owner  in  equity  of  the  property. 
Woodward  v.  McCollum,  16  N.  D.  42,  111 
N.  W.  623. 

[Cited  in  note  in  27  L.R.A.(N.S.)   233, 
as  to  who  must  bear  loss  from  destruc- 
tion or  deterioration  of  realty  before 
contract  of  sale  completely  performed 
by  transfer  of  title.] 
4r-5.  One  who   has  made   a  contract  for 
the    transfer    of    property,    which    is    de- 
stroyed by  fire  while  he  is  still  in  posses- 
sion and  before  he  has  fully  complied  with 
the  conditions  of  the  contract  as  to  furnish- 
ing an  abstract  of  title  to  the  real  prop- 
erty and  bill  of  sale  of  the  personal,  and 
paying  the  liens,  must  bear  the  loss,  as  he 
is  still  the  owner  of  the  property  and  can- 
not   convey    the    property    contracted    for. 
Bowdle  V.  Jencks,  18  S.  D.  80,  99  N.  W. 
98. 


II.  Rights,  Duties,   and    Liabilities  or 
Parties. 

a.  In  General. 

Extension  of  time  for  performance,  see  in- 
fra, 53. 

Grantee's  right  to  maintain  action  against 
adverse  claimant,  see  Action  or  Suit, 
6. 
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Tender  of  purchase  price  «s  prerequisite  to 
action  for  refusal  to  convey,  see  Ac- 
tion or  Suit,  12. 

Remedy  of  vendee  who  knew  that  vendor 
had  no  title,  see  Action  or  Suit,  21. 

Consideration  for  purchase  money  note,  see 
Bills  and  Notes,  8. 

Breach  of  contract  to  convey  mining  in- 
terests, see  Contracts,  ISB. 

Construction  of  contract  for  transfer  of 
land,  see  Contracts,  II.  d,  1. 

Effect  of  covenants,  see  Covenant. 

Right  of  purchaser  with  notice  of  defects 
to  invoke  equitable  rule  of  estoppel, 
see  Estoppel,  8. 

Estoppel  of  vendor  to  claim  variance  be- 
tween land  described  in  contract  and 
that  described  in  tender  by  purchaser, 
see  Estoppel,  12,  40. 

Waiver  by  vendor  of  right  to  recover  crops, 
see  Estoppel,  46. 

Estoppel  of  purchaser  to  buy  outstanding 
title,  see  Estoppel,  62. 

Evidence  as  to  value  of  land  in  action  to 
recover  part  of  purchase  price  unac- 
counted for  by  agent,  see  Evidence, 
707. 

Rights  and  liabilities  of  fraudulent  gran- 
tee, see  Fraud  and  Fraudulent  Convey- 
ances, II.  g. 

Rights  of  fraudulent  grantor,  see  Fraud 
and  Fraudulent  Conveyances,  II.  h. 

Right  to  claim  homestead  in  land  under 
oral  contract  for  its  purchase,  see 
Homestead,  8-10. 

Right  to  interest  on  purchase  price,  see 
Interest,  4,  6. 

Privity  between  grantee  and  grantor,  see 
Judgment,  117. 

Title  and  rights  of  purchaser  at  judicial 
sale.  Bee  Judicial  Sale,  II. 

Rights  of  vendee  taking  lease  from  oue  to 
whom  he  has  assigned  contract  for  pur- 
chase, see  Landlord  and  Tenant,  2. 

Lien  of  vendor  on  crops,  see  Lriens,  1. 

Vendee  as  owner  within  meaning  of  me- 
chanic's lien  law,  see  Liens,  20,  26. 

Right  to  mechanic's  lien  under  contract 
with  purchaser,  see  Liens,  32,  33. 

Rights  acquired  by  purchaser  from  mort- 
gagee, see  Mortgage,  66,  57. 

Rights  and  liabilities  of  purchaser  of  land 
subject  to  mortgage,  see  Mortgage,  IV. 

Rights  of  purchasers  on  foreclosure,  see 
Mortgage,  VII.  i. 

Notice  making  judgment  for  costs  a  lien 
against  purchaser,  see  Notice,  15. 

Sufficiency  of  pleading  in  action  for,  see 
Pleading,   161,  162. 

Rights  of  parties  as  affected  by  recording 
laws,  see  Real  Property,  II. 

Specific  performance  of  contract,  see  Spe- 
cific  Performance. 

Sufliciency  of  offer  to  perform,  see  Tender, 
1. 

Sufficiency  of  tender  of  amount  due,  see 
Tender,  2,  4. 

6.  Under  a  contract  for  the  sale  of  land 
under  the  crop  payment  plan,  the  vendee 
of  the  land  is  the  equitable  owner  of  the 


land,  and  the  vendor  holds  the  legal  title 
to  the  land  in  trust  for  the  purchaser  and 
as  security  for  the  payment  of  the  purchase 
price.  Salzer  Lumber  Co.  v.  Claflin,  16  N. 
D.  601,  113  N.  W.  1036. 

7.  An  agreement  by  the  owner  of  an  ua- 
divided  half  interest  in  land  to  sell  and 
convey  to  his  co-owner  all  his  interrat  ui 
such  land  "at  the  rate  of  $14  per  acre"  en- 
titles the  seller  to  the  full  $14  for  the  en- 
tire number  of  acres  instead  of  half  that 
amount.  Ward  v.  Foley,  72  C.  C.  A.  140, 
141  Fed.   364. 

8.  Where  defendant  and  his  agent  repre- 
sented that  a  tract  of  land  contained  Hi 
acres,  which  plaintiff  bought  in  reliance  on 
such  representation,  but  the  tract  in  fact 
contained  but  108  acres,  plaintiff  was  en- 
titled to  recover  the  difference  in  considera- 
tion at  the  per  acre  price.  Emster  v. 
Christianson,  —  S.  D.  — ,  123  N.  W.  711. 

9.  Vendors  in  a  contract  for  the  sale  of 
about  11,000  acres  of  land  at  the  rate  of 
$6.75  per  acre,  with  a  provision  for  a  re- 
duction in  the  purchase  price  at  the  rate  of 
$0.75  per  acre  for  every  acre  to  which  they 
are  not  able  to  give  a  good  title,  are  not  en- 
titled to  have  any  part  of  a  $500  payment 
on  the  purchase  price  applied  to  any  por- 
tion of  the  land  to  which  a  good  title  can- 
not be  obtained,  where  at  the  end  of  sev- 
eral months  they  are  able  to  give  good 
title  to  only  8,829  acres.  Moore  v.  Bei- 
seker,  77  C.  C.  A.  545,  147  Fed.  367. 

10.  Where  vendors,  in  a  contract  for  the 
purchase  price  of  about  11,000  acres  of 
land  at  the  rate  of  $6.75  per  acre,  to  be 
paid  for  by  a  cash  payment  of  one  third 
of  the  purchase  price  within  thirty  day« 
and  with  notes  and  mortgages  for  the  bal- 
ance on  the  execution  of  conveyances  giving 
good  title  to  the  land,  retain  a  $500  pay- 
ment originally  given  to  a  third  person  at 
the  time  the  contract  was  entered  into,  and 
paid  over  by  him  to  the  vendors  with  direc- 
tion to  apply  it  upon  the  purchase  price  of 
the  lands,  for  several  months,  during  which 
time  they  were  endeavoring  to  obtain  good 
title  to  the  land,  without  any  objection  for 
failure  to  make  the  cash  payment  of  one 
third  of  the  purchase  price,  they  cannot, 
on  refusing  to  complete  the  purchase  at 
the  end  of  such  period,  without  any  other 
claim  than  that  of  a  disagreement  as  to  the  ; 
back  interest,  and  after  the  commencement 
of  an  action  for  specific  performance  of 
the  contract,  set  up  the  failure  to  make 
such  cash  payment  as  a  defense.  Moore  v. 
Beiseker,  77  C.  C.  A.  545,  147  Fed.  367. 

11.  Under  a  contract  by  which  certain 
persons  agree,  in  consideration  of  $300,  t» 
sell  to  another  the  right  for  thirty  days  to 
purchase  certain  lands  aggregating  aboat 
11,000  acres,  for  the  price  of  $76,180,  or 
at  the  rate  of  $6.76  per  acre  for  the  land* 
conveyed,  the  same  to  be  conveyed  by  good 
and  sufficient  conveyance,  clear  of  enctim- 
brances  for  such  consideration  of  $76,180. 
more  or  less,  being,  with  the  said  1500.  at 
the  rate  of  $6.75  per  acre,  payable  one 
third  in  cask  in  thirty  days  from  date  of 
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contract,  .the  balance  to  be  secured  by 
mortgage,  the  $500  to  be  paid  on  the 
execution  of  the  contract  to  a  specified 
person  to  be  held  by  him  until  such  time 
within  the  thirty  days  as  he  determines 
whether  the  land  is  of  the  required  quality, 
to  be  repaid  to  the  purchaser  if  the  land 
ia  not  of  the  requisite  quality,  and  to 
be  paid  over  to  the  vendors  if  the  pur- 
chaser decides  to  purchase  under  any  cir- 
cumstances, the  $500  must  be  considered 
as  a  part  payment  of  the  purchase  money 
instead  of  a  payment  for  a  mere  option 
to  purchase,  where  the  purchaser  directs 
such  third  person  within  the  thirty  days 
to  pay  it  over  to  the  vendors  "to  apply 
upon  the  purchase  price  of  the  lands"  and 
it  is  retamed  by  them  for  several  months 
thereafter  without  any  further  payment, 
during  which  time  the  title  to  the  land 
lias  not  been  cleared.  Moore  ▼.  Beiseker, 
77  C.  C.  A.  545,  147  Fed.  367. 
Time. 

12.  Where  the  lessee  by  the  terms  of  a 
lease  was  given  an  option  to  purchase  at 
the  expiration  of  the  lease,  he  had  the  fol- 
lowing day  in  which  to  make  the  tender 
therefor.  Herman  v.  Winter,  20  S.  D.  106, 
105  N.  W.  457. 

Ifee«aalt7  for  tendering  d«ed. 

13.  Where  a  vendor  agrees  to  execute  a 
deed  and  deliver  an  abstract  to  land  if  the 
vendee  "first"  pay  the  purchase  price  agreed 
upon,  in  a  certain  manner  provided  in  the 
contract,  the  vendor  cannot  maintain  an 
action  for  damages  for  breach  of  the  eon- 
tract  by  the  vendee  for  failure  to  pay  with- 
out first  tendering  a  deed  and  abstract, 
as  the  mere  use  of  the  word  "first"  does 
not  make  the  covenant  of  payment  inde- 
pendent Ink  V.  Rohrig,  23  S.  D.  548,  122 
N.  W.  594. 

'WalTsr  of  perf  ormanoe. 

See  also  infra,  22. 

14.  In  a  contract  for  the  sale  and  pur- 
chase of  real  estate,  under  the  terms  of 
which  payments  were  to  be  made  yearly 
for  a  term  of  years  and  requiring  the  ven- 
dee to  pay  the  taxes,  without  stating  any 
date  when  they  should  be  paid,  time  being 
made  of  the  essence  thereof,  a  notice  re- 
quiring the  vendee  to  perform  served  thirty- 
four  days  after  the  date  taxes  became  de- 
linquent is  given  in  a  reasonable  time  and 
-without  such  delay  as  to  be  a  waiver  of 
performance,  when  the  evidence  shows  that 
the  vendee  was  not  prejudiced  by  the  lapse 
of  the  time  mentioned.  Martinson  v.  Re- 
gan, 18  N.  D.  467,  123  N.  W.  286. 

'What  ezonaea  perf  omian«e. 

15.  The  mere  fact  of  the  commencement 
of  an  action  against  the  vendor  and  vendee 
in  an  executory  contract  of  sale  of  real  es- 
tate, to  detepnine  adverse  claims,  tlie  com- 
plaint being  in  the  form  prescribed  by  N. 
b.  Rev.  Codes  1905,  §  7622,  does  not  of  it- 
self furnish  grounds  or  reasons  excusing 
the  vendee  from  performance,  and  this  is 
especially  so  when  the  vendee,  when  ne- 
gotiating   for   extensions   of    the    time    of 

Supp.  Dak.  Dip. — 61. 


payment,  never  gave  as  an  excuse  for  fail- 
ing to  make  payments  the  fact  that  such 
action  had  been  commenced.     Martinson  v. 
Regan,  18  N.  D.  467,  123  N.  W.  285. 
Orantee'a  rigltt  to  rent. 

16.  The  grantee  of  land  subject  to  a 
lease  or  cropper's  contract  acquires  under 
N.  D.  Rev.  Codes  1905,  §  4802,  by  virtue 
of  the  deed  the  same  right  to  the  rents 
as  the  grantor  had.  Martin  V.  Royer,  — 
N.  D.  — ,  125  N.  W.  1027. 

17.  Where  land  is  conveyed  subject  to  a 
cropper's  lease  or  contract  containing  a 
stipulation  for  plowing  back  or  for  cash 
payment  in  lieu  of  such  plowing,  the 
plowing  or  payment  is  rent  the  right  to 
which  passes  with  the  land  in  the  absence 
of  covenant.  Martin  v.  Royer,  —  N.  D.  — , 
125  N.  W.  1027. 

ReooTery    back     of    purchase     money 
paid. 

Tender  as   prerequisite  to   action  for,   see 

Action  or  Suit,  11. 
Vendee's  nonpayment  of  taxes  as  defense 

to  action  for,  see  Action  or  Suit,  16. 
Extent  of  recovery,  see  Damages,  17. 
See  also  Assumpsit,  12. 

18.  On  a  vendor's  breach  of  a  contract 
to  convey  land  upon  payment  therefor  out 
of  crops  raised  thereon,  the  vendee  may  re- 
cover the  money  paid  on  such  contract  as 
money  had  and  received.  Kicks  v.  State 
Bank,  12  N.  D.  576,  98  N.  W.  408. 

19.  Where  the  vendor  refuses  to  perform 
his  contract  to  convey  the  land  after  full 
performance  or  offer  to  perform  by  the 
vendee  and  the  contract  has  been  duly  re- 
scinded by  the  latter,  the  money  paid  by 
him  to  the  vendor  under  the  contract  may 
he  recovered  back  in  an  action  at  law  for 
money  had  and  received.  Miller  v.  Shel- 
bum,  15  N.  D.  182,  107  N.  W.  61. 

20.  The  vendee  in  a  contract  for  the  sale 
of  land  is  entitled  upon  a  mutual  rescis- 
sion of  the  contract,  to  recover  the  money 
paid  as  part  of  the  purchase  price,  on  an 
implied  contract  for  money  had  and  re- 
ceived. Hogan  V.  Bechtel,  —  S.  D.  — ,  129 
N.   W.   914. 

21.  The  payment  and  acceptance  of  a 
valid  check  as  part  payment  on  the  pur- 
chase price  of  certain  land,  will  entitle  the 
vendee  to  recover  the  amount  thereof  on 
breach  of  the  contract  by  the  vendor,  al- 
though the  check  was  not  signed  by  the 
vendee.  Hogan  v.  Bechtel,  —  S.  D.  — , 
129  N.  W.  914. 

22.  The  vendee  in  a  contract  to  purchase 
land  need  not  allege  and  prove  a  tender 
of  performance  upon  his  part  before  bring- 
ing an  action  to  recover  money  paid  on  the 
contract  as  part  of  the  purchase  price, 
where  the  vendor  by  his  words  and  conduct 
in  refusing  to  be  bound  further  by  the  con- 
tract or  to  comply  with  the  terms  thereof, 
has  abandoned  or  rescinded  the  contract, 
under  the  provision  of  S.  D.  Rev.  Civ.  Code 
§  1176,  making  the  refusal  by  a  creditor 
to  accept  performance,  made  before  an  offer 
thereof,  equivalent  to  an  offer  and  refusal. 
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unless  before  performance  is  actually  due, 
he  gives  notice  to  the  debtor  of  his  willing- 
ness to  accept  it.  Hogan  v.  Bechtel,  —  S. 
D.  — ,  129  N.  W.  914. 

23.  Where  the  purchaser  of  land  was  not 
'   bound   to  make  a   second   payment  under 

his  contract  of  purchase  before  accepting 
the  deed,  he  need  not  tender  the  second 
payment  before  he  can  recover  money  paid 
under  the  contract  because  of  a  default  by 
the  vendor,  where  the  vendor  has  refused 
absolutely  to  deliver  the  deed  under  S.  D. 
Civ.  Code,  §  1126,  providing  that  if  a  party 
to  an  obligation  gives  notice  to  the  other, 
before  the  latter  is  in  default  that  he  will 
not  perform  the  same  upon  his  part,  and 
does  not  retract  the  same  before  the  time 
at  which  performance  on  his  part  is  due, 
such  other  party  is  entitled  to  enforce  the 
obligation  without  previously  performing 
or  offering  to  perform  any  conditions  on 
his  part,  in  favor  of  the  other  party.  Sul- 
livan V.  Bromley,  —  S.  D.  — ,  128  N.  W. 
586. 

24.  In  an  action  for  money  had  and  re- 
ceived under  a  contract  for  the  sale  of  real 
estate,  a  complaint  alleging  the  making  of 
a  contract  between  defendants,  vendors,  and 
plaintiff,  vendee,  for  a  stated  amount  of 
land,  part  of  which  was  occupied  by  de- 
fendants as  a  homestead,  that  the  vendors 
agreed  to  convey  the  land  by  warranty  deed, 
free  of  incumbrances,  on  a  date  named  up- 
on receipt  of  the  balance  of  the  purchase 
price,  that  on  such  date  the  vendee  ten- 
dered such  purchase  price  and  demanded  a 
deed,  but  that  the  deed  as  tendered  was 
not  free  of  incumbrances,  that  thereafter 
vendee  notified  vendors  of  the  rejection  of 
the  deed  and  demanded  a  return  of  pur- 
chase price  already  paid,  that  the  agree- 
ment was  not  executed  so  as  to  entitle  it 
to  record,  and  that  the  vendors  retained 
possession  of  the  land,  is  not  subject  to 
demurrer.  Miller  v.  Shelburn,  15  N.  D. 
182,  107  N.  W.  51. 

25.  Where  both  parties  to  a  contract  to 
convey  land  have  failed  to  take  any  af- 
firmative steps  to  put  the  other  in  default 
for  a  period  of  some  two  years,  which 
period  is  not  a  reasonable  time,  the  courts 
will  consider  the  contract  abandoned  and 
vendee  entitled  to  recover  what  was  paid 
thereon.  Weitzel  v.  Leyson,  23  S.  D.  367, 
121  N.  W.  868. 

b.  After-acquired  Title. 
See  also  Covenant,  11,  12;  Estoppel,  3. 

26.  Where  a  grantor  by  a  warranty  deed 
conveys  property,  an  after  acquired  patent 
to  such  property  will  inure  by  operation  of 
law  to  the  benefit  of  his  grantee.  Tilton 
v.  Flormann,  22  S.  D.  324.  117  N.  W.  377. 

27.  Under  S.  D.  Rev.  Civ.  Code,  §  947, 
providing  that  where  title  to  land  is  grant- 
ed in  fee,  any  subsequent  title  acquired  by 
the  grantor  inures  to  the  l)enefit  of  the 
grantee,  where  land  is  conveyed  before  the 
patent  is  issued  to  the  grantor,  upon  the 
issuance  of  such  patent  it  will  by  the  opera- 


tion of  law  pass  to  the  grantee.  Simon- 
son  v.  Monson,  22  S.  D.  238,  117  N.  W. 
133. 

28.  The  effect  of  a  deed,  purporting  to 
convey  a  fee  simple  title  is,  under  S.  D. 
Rev.  Civ.  Code,  §  947,  to  convey  any  title 
subsequently  acquired  by  the  grantor  to  the 
grantee  or  his  successors.  Bernardy  t. 
Colonial  &,  U.  S.  Mortg.  Co.  20  S.  D.  193, 
105  N.  W.  737. 

29.  Where  a  widow  executed  a  qnit- 
claim  deed  to  her  step-son,  because  of  a 
representation  by  him  that  the  rights  of 
the  husband  to  a  timber  culture  entry  were 
being  contested  and  that  she  could  not  bold 
the  same,  and  afterward  the  patent  for  the 
land  was  issued  in  the  name  of  the  heirs  of 
the  husband,  such  after  acquired  title  in 
the  wife  as  one  of  the  heirs  did  not  inure 
under  the  quit-claim  deed  to  the  benefit  of 
the  grantee  therein.  Hohn  v.  Bidwell,  — 
S.  D.  — ,  130  N.  W.  837. 

c.  Character  and  Sufficiency  of  Title. 

Presumption  as  to,  see  Evidence,  195. 

Effect  of  defective  title  on  right  to  com- 
pel specific  performance  of  contract, 
see  Specific  Performance,  6-9. 

Vendors  holding  title  in  trust  for  vendees, 
see  Trusts,  14-15,  a. 

See  also  supra,  6. 

30.  A  vendee  is  not  obliged  to  accept 
property  against  which  a  mortgage  unsatis- 
fied of  record  constitutes  a  cloud  upon  the 
title,  until  such  cloud  is  removed  from  the 
record,  the  contract  of  sale  providing  that 
the  vendor  should  furnish  a  clear  record 
title.  Hobart  v.  Frederiksen,  20  S.  D.  248. 
105  N.  W.  i68. 

31.  Where  a  contract  for  the  sale  of  real 
estate  is  entered  into  in  good  faith,  it  it 
not  necessary  that  the  vendor  be  actually 
in  a  situation  to  perform  at  the  time  it  is 
entered  into,  provided  he  is  able  to  do  so 
at  the  proper  time.  Martinson  v.  BegiB, 
18  N.  D.  467,  123  N.  W.  285. 

32.  A  purchaser  of  land  is  not  liable 
for  damages  for  refusal  to  accept  a  titW 
which  is  not  free  from  reasonable  douht 
until  the  same  is  perfected  and  the  clood 
removed,  under  S.  D.  Rev.  Civ.  Code.  § 
2347,  providing  that  an  agreement  for  the 
sale  of  property  cannot  be  specifically 
enforced  m  favor  of  a  seller  who  cannot 
give  to  the  buyer  a  title  free  from  reason- 
able doubt.  Godfrey  v.  Rosenthal,  17  S. 
D.  452,  97  N.  W.  366. 

33.  The  existence  of  an  outstanding  mort- 
gage on  plaintiff's  realty  even  though 
it  is  claimed  to  be  barred  by  the  statiite 
of  limitations,  is  a  defense  to  an  artinn 
for  damages  for  breach  of  a  contract  for 
exchange  of  land  where  the  question  wheth- 
er it  is  barred  by  the  statute  is  an  open 
one,  and  is  also  dependent  on  such  ques- 
tions as  part  payment,  payment  of  in- 
terest, extension  of  time,  etc.  Godfrey  t. 
Rosenthal,  17  S.  D.  462,  97  N.  W.  365. 
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d.  Resciation  or  Forfeiture  of  Contract. 

1.  In  Qeneral. 

Right  to  recover  back  purchase  money  paid, 
see  supra,  18-25. 

Parties  to  action  lor,  see  Action  or  Suit, 
73. 

Oral  annulment  of  contract  for  purchase, 
see  Contracts,  52-o5. 

Right  to  rescind  under  contract,  see  Con- 
tracU,  92. 

Waiver  of  provision  making  time  of  es- 
sence of  contract,  see  Contracts,  160. 

Nature  of  action  for,  see  Contracts,  166. 

Extent  of  recovery  in  case  of,  see  Dam- 
ages, 66. 

Rescission  or  cancelation  of  deed,  see  Deeds, 
II.  e. 

Estoppel  to  assert  abandonment,  see  Es- 
toppel, 25,  65. 

Estoppel  of  grantor  to  assert  interest  on 
disclaiming  same  after  rescission  by 
grantee,   see  Estoppel,  68. 

Right  to  interest  on  rescission,  see  Interest, 
9. 

Right  of  purchaser  after  forfeiture  to  re- 
deem from  foreclosure  sale,  see  Mort- 
gage, 135. 

Vendors  right  to  receiver  to  preserve  lien 
on  crop  after  forfeiture,  see  Receivers, 
2. 

Effect  of  delay  or  abandonment  on  right  to 
specific  performance  of  contract,  see 
Specific  Performance,  I.  h. 

Eindings  in  action  for,  see  Trial,  448,  449. 

34.  A  letter  by  a  purchaser' of  land  to 
the  vendors  on  being  .unable  to  secure  title 
thereto  several  months  after  the  convey- 
ance "is  to  be  made,  that  he  notifies  such 
vendors  that  h&  rescinds  the  contract  and 
declares  the  same  to  b«  no  longer  in  force, 
and  demanding  the  repayment  to  him  of 
an  amount  paid  on  the  purchase  price,  with 
a  statement  that  he  shall  hold  them  respon- 
sible for  all  damages  sustained  on  account 
of  their  refusal  to  carry  out  and  perform 
the  contract,  is  not  a  rescission  of  the  con- 
tract on  his  part,  so  as  to  prevent  his 
maintaining  an  action  for  damages  against 
the  vendors.  Moore  v.  Beiseker,  77"  C.  C. 
A.  546,  147  Fed.  367. 
How  eCeoted. 

36.  A  rescission  of  a  contract  for  the 
sale  of  land  may  be  effected  by  act  of  a 
party  thereto,  wiien  the  consideration  for 
the  contract  has  wholly  or  partially  failed 
through  the  fault  of  the  other  party.  Mill- 
er v.  Shelbum,  16  N.  D.  182,  107  N.  W. 
61. 

2.  Conditions  of;  Time;  Offer  to  Restore. 
See  also  Contracts,  165.  i 

36.  Under  a  written  executory  contract 
for  the  sale  of  land,  the  vendee  derives  in 
law  no  interest  in  the  land  or  in  the  title 
and  may  rescind  the  contract  in  a_  proper 
case  without  a  reconveyance.  Miller  v. 
Shelburn,  15  N.  D.  182,  107  N.  W.  51. 

37.  Under  S.  D.  Civ.  Code,  §§  1283,  1285, 


if  defendant's  consent  to  a  contract  for  the 
sale  of  land  was  obtained  through  fraud, 
he  could  rescind  the  contract  only  by  re- 
storing to  the  plaintiff  everything  of  value 
he  had  received  under  the  contract.  Sulli- 
van V.  Bromley,  —  S.  D.  — ,  128  N.  VV. 
586. 

38.  Rescission  of  a  sale  contract,  where 
a  party  takes  possession  of  land  there- 
under, cannot  be  effectually  made  without 
returning  or  offering  to  return  the  rents 
received  under  the  contract.  Moline  Plow 
Co.  V.  Bostwick,  15  N.  D.  668,  109  N.  W. 
923. 

39.  Where  the  vendee  in  a  contract  for 
land  surrenders  possession  thereof  two 
years  before  bringing  suit  for  rescission  he 
is  not  obliged  to  tender  the  value  of  the 
use  of  such  premises  while  in  their  posses- 
sion, as  the  vendor  could  counterclaim  for 
same  against  the  purchase  money  paid  on 
contract  demanded  in  the  suit.  Weitzei 
V.  Leyson,  23  S.  D.  367,  121  N.  W.  868. 

40.  Where,  in  an  action  by  a  vendee  of 
land  to  rescind  the  contract  on. the  ground 
of  mistake  and  recover  the  consideration 
consisting  of  a  cash  payment  and  a  horse, 
the  court  requires  th.e  vendor  to  repay  the 
money  and  the  value  of  the  horse  which  he 
has  sold,  this  places  the  defendant  in  sub- 
stantially the  same  condition  as  before  the 
contract  was  made,  as  required  by  law. 
Wolfinger  v.  Thomas,  22  S.  D.  57,  133  Am. 
St.  Rep.  900,  115  N.  W.  100. 

Notice  of  eleotloa  to  rescind. 

41.  Where  a  contract  for  the  sale  of  land 
is  rescinded  for  failure  of  consideration 
through  the  vendor's  fault,  notice  that  the 
vendee  rescinds  and  disaffirms  the  contract 
is  sufficient  where  there  is  nothing  to  be 
returned  thereunder.  Miller  V.  Shelburn, 
16  N.  D.  182,  107  N.  W.  51. 

42.  Where  a  vendor  of  real  estate  under 
an  executory  contract  to  convey  reciting 
that  time  is  of  the  essence  thereof,  ac- 
cepts payments  overdue  by  the  terms  of  the 
contract,  before  he  can  terminate  the  con- 
tract and  claim  a  forfeiture  of  the  pay- 
ments already  made,  he  must  give  the 
purchaser  notice  of  his  determination  and 
election  to  terminate  such  contract,  and 
must  fix  a  future  date  within  which  the 
payments  past  due  must  be  made,  which 
notice,  in  substance,  must  state  that  the 
vendor  has  elected  to  terminate  unless  pay 
ments  are  made  at  a  fixed  future  date,  and 
after  failure  to  respond  the  contract  will 
terminate  and  forfeiture  take  place.  Speer 
V.  Phillips,  —  S.  D.  — ,  123  N.  W.  722. 

Time. 

See  also  infra,  53,  56. 

43.  A  party  desiring  to  rescind  a  contract 
for  the  sale  of  land  must  act  promptly  after 
notice  of  the  grounds  entitling  him  to  re- 
scind. Annis  v.  Bumham,  15  N.  D.  ,577, 
108  N.  W.  549. 

44.  By  not  rescinding  promptly  after 
notice  to  vender  of  the  right  to  rescind 
the  right  to  do  so  is  waived,  although  no 
prejudice  or  injury  to  the  vendor  is  shown. 
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Annia  t.  Burnham,  15  N.  D.  577,  108  X. 
W.  549. 

[Cited  in  note  in  30  L.R.A.(N.S.)    873, 

878,  on  waiver  of  purchaser's  right  to 

rescind  land  contract.] 

45.  After  a  delay  of  six  months,  during 
which  a  contract  for  the  sale  of  land  is 
recognized  as  valid  by  the  vendee,  after 
notice  that  the  contract  was  voidable  on 
the  ground  of  misrepresentations  as  to  the 
vendor's  title,  the  vendee  cannot  rescind 
the  contract  on  the  ground  of  such  mis- 
representation. Annis  v.  Burnham,  15  N. 
D.  577,  108  N.  W.  549. 

46.  Provisions  in  a  contract  for  the  pur- 
chase of  land  that  time  is  of  the  essence 
are  binding  upon  both  parties,  but  if  either 
seeks  to  take  advantage  thereof  upon  fail- 
ure of  the  other  to  perform  strictly,  he 
must  do  so  promptly  upon  such  failure. 
Keator  v.  Ferguson,  20  S.  D.  473,  129  Am. 
St.  Rep.  947,  107  N.  W.  678. 

47  Before  the  owner  of  land  Who  has 
agreed  to  convey  the  same  by  a  contract  of 
sale  can  cancel  the  contract  for  noncom- 
pliance therewith,  he  must  proceed  prompt- 
ly to  declare  his  election  to  cancel  on  dis- 
covery of  defaults,  and,  if  he  does  not  pro- 
ceed promptly  to  do  so,  he  will  be  deemed 
to  have  waived  his  right  to  insist  that  the 
vendee  has  lost  bis  rights  in  equity  on  ac- 
count of  failure  to  comply  with  his  con- 
tract. Timmins  v.  Russell,  13  N.  D.  487, 
99  N.  W.  48. 

48.  If  a  vendor  receives  payment  some 
twelve  days  after  it  is  due  without  ob- 
jection and  permits  the  rent  for  one  year 
to  remain  unpaid  nearly  two  weeks  after 
it  is  due  before  notifying  the  vendee  of  her 
election  to  terminate  the  contract,  she 
waives  the  benefits  of  a  provision  making 
time  the  essence,  to  the  extent,  at  least, 
that  she  is  required  to  give  the  vendee 
notice  of  her  intent  to  terminate  the  agree- 
ment, and  give  him  a  reasonable  oppor- 
tunity to  comply  with  the  same.  Keator 
V.  Ferguson,  20  S.  D.  473,  129  Am.  St. 
Rep.  947,  107  N.  W.  678. 

3  Right  to;  Grounds  for. 

What  constitutes  fraud  justifying  rescis- 
sion, see  Fraud  and  Fraudulent  Con- 
veyances, I. 

49.  A  contract  for  the  sale  of  land  can- 
not be  avoided  by  the  vendee,  in  the  ab- 
sence of  fraud  or  mistake,  unless  the  vendor 
abandons  the  contract  or  fails  to  comply 
with  its  terms.  Annis  v.  Burnham,  15  N. 
D.  577,  108  N.  W.  549. 

60.  "The  consideration  for  a  contract  for 
the  sale  of  land  in  vendee'8  favor  >s  the 
title  to  be  conveyed  after  performance; 
and,  in  case  the  vendor  refuses  to  convey 
after  full  performance  or  offer  to  perform, 
the  consideration  for  the  contract  wholly 
fails,  and  is  ground  for  rescission  by  the 
vendee.  Miller  v.  Shelburn,  !.'•  X.  D.  182, 
107   N.  W.  51. 

51.  Where  the  evidence  sliowod  that  the 
vendee  would  not  be  able  w  complete  the 
contract  for  the  sale  of  laud  even  if  the 


contract  would  be  allowed  to  stand,  aod 
the  vendor  haA  been  very  lenient  in  allow- 
ing extensions  of  time,  the  trial  court  did 
not  err  in  entering  judgment  for  the  ven- 
dor and  cancelling  the  contract.  Martinson 
V.  Regan,  18  N.  D.  467,  123  N.  W.  285. 

52.  In  a  contract  to  convey  land,  in 
which  it  was  understood  that  title  was  in 
a  third  party,  the  vendee  after  waiting  a 
reasonable  time  and  finding  that  the  pur- 
ported owner  of  the  land  in  question  had 
no  title,  or  at  least  no  marketable  title,  to 
a  material  part  thereof,  had  the  right  to 
rescind  the  contract.  Weitzel  v.  Leysoo, 
23  S.  D.  367,  121  N.  W.  868. 

53.  When  it  clearly  appears  that  the 
vendee  cannot  comply  in  any  manner  with 
the  terms  of  a  contract  for  purchase  of  real 
estate,  and  due  service  of  notice  to  per- 
form, followed  by  notice  of  cancellation, 
was  made,  a  court  of  equity  will  not  under 
most  circumstances  grant  further  time  to 
the  vendee  for  performance.  Martinson  t. 
Regan,  18  N.  D.  467,  123  N.  W.  285. 

54.  Where  a  contract  for  sale  of  land 
specifies  what  defaults  shall  be  grounds 
for  the  forfeiture  of  the  same  by  the  ven- 
dor, a  forfeiture  of  such  contract  upon 
other  grounds,  not  included  as  grounds  for 
forfeiture  in  the  contract,  will  not  be  up- 
held. Such  forfeitures  are  sustained  only . 
when  the  parties  have  contracted  for  such 
forfeitures,  and  the  terms  of  the  contract 
will  not  be  extended  to  sustain  forfeitures. 
Cughan  v.  Larson,  13  N.  D.  373,  100  X. 
W.  1088. 

56.  A  forfeiture  of  a  written  contract  of 
sale  of  real  estate  by  the  vendor  upon  de- 
faults in  payments  required  to  be  made 
"in  the  manner  and  at  the  times  specified 
for  their  payment,"  and  the  amountii  to  be 

Said  being  evidenced  by  promissory  notes 
ue  on  fixed  dates,  will  not  be  upheld  m  a 
court  of  equity,  where  the  evidence  shows 
that  time  had  not  been  treated  by  the  ven- 
dor aa  of  the  essence  of  the  contract,  ia 
respect  to  the  defaults  relied  on  for  a 
forfeiture  Cughan  v.  Larson,  13  M.  D. 
373,  100"  N.  W.  1088. 

56.  A  provision  in  a  contract  for  the  aale 
of  lands  "that  if  any  title  to  any  part  of 
the  same  shall  prove  defective  and  cannot 
be   perfected  within  one  year,"  and  shall 
render  the  same  unmarketable  so  that  the 
vendee  cannot  accept  the  same,  such  pared 
shall  be  withdrawn  from  the  sale,  does  not 
entitle  the  vendor  to  withdraw  lands  at  tke 
end  of  the  year  on  the  ground  that  the  title 
to   them   had  not  yet  become   marketable, 
where  the  imperfection  was  due  to  certaia 
taxes   and   sales   thereunder  which  he  en- 
deavored to  have  set  aside  by  suit,  altbougb 
he  knew  that  the  title  could  not  be  clearw 
in  that  way  within  the  year,  and  although 
he   had    received   advances   from   the  p1I^ 
chaser  after  commencement  of  the  suit  aod 
had  been  told  by  him  that  if  he  wis  not 
able  to  complete  the  title  within  the  ye*^ 
he  would  take  the  same  as  soon  as  the  title 
could  be  completed.     Sykes  v.  Robbins,  W 
C.  C.  A.  275,  125  Fed.  433. 

57.  An  option  contract  for  the  pnrch«i» 
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of  certain  mining  interests  providing  for  a 
delivery  of  a  deed  upon  payment  of  the 
balance  due  and  stipulating  that,  in  case 
of  any  failure  to  carry  out  the  conditions 
of  the  option  the  deeds  shall  not  be  de- 
livered and  further  providine  that  in  case 
adverse  claims  are  successfully  established 
to  any  portion  of  the  ground  included  in 
the  agreement,  the  price  should  be  reduced 
pro  rata,  will  not  be  rescinded  for  mis- 
takes and  misrepresentations  of  material 
facts  concerning  the  extent  and  boundaries 
of  the  property,  upon  which  representa- 
tions the  vendee  claimed  it  relied,  where 
it  clearly  appears  that  at  the  time  of 
entering  into  the  contract  the  purchaser 
knew  that  the  title  to  a  portion  of  the  land 
was  in  dispute.  Smith  t.  Detroit  &  D. 
Gold  Min.  Co.  17  S.  D.  413,  97  N.  W.  17. 

4.  Relief  from  Forfeiture  or  Rescission. 

58.  Under  N.  D.  Rev.  Codes  of  1899,  § 
4970,  one  who  has  subjected  himself  to  a 
forfeiture  by  committing  a  breach  of  con- 
tract may  by  making  compensation  be  re- 
lieved therefrom,  when  the  breach  is  not 
grossly  negligent,  willful,  or  fraudulent. 
Bennett  v.  Glaspell,  15  N.  D.  239,  107  N. 
W.  45. 

59.  In  an  action  for  specific  performance 
of  a  contract  to  convey  real  estate,  on  the 
crop-payment  plan,  which  had  been  de- 
clared forfeited  by  the  vendor  for  failure 
to  deliver  full  one-half  of  crop,  it  appeared 
that  the  vendee  had  made  large  payments 
from  the  proceeds  of  a  crop,  but  his  tenant 
had  unintentionally  omitted  about  375 
bushels  of  grain  that  had  been  used  for 
seed,  and  some  164  bushels  of  other  grain. 
The  agent  of  the  vendor  had  with  knowl- 
edge, made  settlement  in  full  with  ven 
dee.  Held,  a  forfeiture  could  not  be  sus- 
tained. Bennett  v.  Glaspell,  15  N.  D.  239, 
107  N.  W.  45. 

e.  Termination;  Abandonment. 

Bight  to  recover  back  purchase  money  paid 
on  abandonment  of  contract,  see  supra, 
18-25. 

See  also  supra,  42. 

60.  A  contract  for  the  sale  of  real  es- 
tate may  be  waived  by  abandonment  of  the 
land  and  of  the  contract  by  the  vendee,  and 
his  rights  thereunder  extinguished  there- 
by. Ottow  V.  Friese,  —  N.  D.  — ,  126  N. 
W.  503. 

61.  Where  a  purchaser  of  mining  prop- 
erty under  an  option  contract  abandons  tlie 
contract  before  the  time  for  payments 
therein  provided  for  are  due,  and  after  such 
time  fails  to  make  payments  required  by 
its  terms,  the  contract  is  terminated  and 
he  cannot  compel  a  conveyance  of  the  prop- 
erty or  recover  the  amount  paid  for  the 
contract.  Hanschka  v.  Vodopich,  20  S.  D. 
651,  108  N.  W.  28. 

[Cited  in  note  in  6  L.R.A.(N.S.)  407, 
on  right  to  specific  performance  of 
option  as  affected  by  lack  of  mutual- 

ity.] 


62.  A  contract  for  sale  of  realty,  con- 
ditioned upon  payment  of  a  note,  will  be 
considered  as  abandoned  where  the  note 
has  never  been  paid,  and  the  vendee  writes 
to  the  vendor:  "Your  title  is  perfect.     .    . 

.  I  will  release  all  my  rights  in  all 
these  lands,"  followed  by  more  than  ten 
years  of  silence  concerning  the  same.  Wib- 
ner  v.  Field,  15  N.  D.  43,  106  N.  W.  38. 

63.  Where  a  grantee  is  unable  to  per- 
form the  conditions  of  a  contract  of  sale 
and  agrees  to  surrender  such  contract  and 
hold  under  the  lease  under  which  he  held 
at  the  time  of  the  making  of  the  contract 
of  sale  and  thereafter  the  grantor  makes 
improvements  on  the  land  not  required  by 
the  contract  such  facts  amount  to  an  aban- 
donment thereof.  Haugen  v.  Skjervheim, 
13  N.  D.  616,  102  N.  W.  311. 

64.  A  contract  for  the  purchase  of  about 
11,000  acres  of  land  for  the  price  of 
$76,180,  or  at  the  rate  of  $6.75  per  acre  for 
the  land  conveyed,  including  $500  paid  to 
a  third  person  to  be  paid  over  to  the 
vendors  on  the  purchaser's  deciding  to  take 
the  land,  one  tnird  in  cash  at  the  end  of 
thirty  days  from  the  date  of  the  contract, 
and  the  balance  to  be  secured  by  notes  and 
mortgages,  the  land  to  be  conveyed  by  good 
and  sufficient  conveyance  on  the  cash  pay- 
ment and  giving  of  the  mortgages,  a  de- 
duction at  the  rate  of  $6.75  per  acre  to  be 
made  in  case  the  title  to  any  of  the  land 
proved  defective,  cannot  be  held  to  have 
been  terminated  by  the  purchaser's  fail- 
ure to  make  the  cash  payment  at  the  end 
of  thirty  days,  where  the  $500  payment  was 
paid  over  to,  and  retained  by,  the  vendors 
for  nine  months,  during  which  time  they 
were  endeavoring  to  secure  a  good  title  to 
the  land,  without  making  any  objection  on 
the  ground  that  the  cash  payment  of  one 
third  of  the  purchase  price  had  not  been 
made.  Moore  v.  Beiselcer,  77  C.  C.  A. 
545,  147  Fed.  367. 


III.  Pubchaser's  Rights  as  to  Third  Pfb- 
SON8;   Bona  Fide  Purchasers. 

a.  In  general. 

Use  plaintiff  in  action  to  quiet  title  as 
ah  innocent  purchaser,  see  Cloud  on 
Title,   32. 

Estoppel  to  deny  rights  of  purchaser  from 
grantee  wrongfully  obtaining  posses- 
sion of  deed  deposited  in  escrow,  see 
Estoppel,  39. 

Purchaser  lis  pendens,  see  Lis  Pendens. 

Mortgagee  of  land  as  innocent  purchaser 
as  against  vendee  in  possession,  see 
Notice,  23. 

Constructive  notice  to  purchaser  of  prior 
unrecorded  deed,  see  Notice,  II. 

Protection  of,  in  case  of  specific  perform- 
ance of  prior  contract  for  sale,  see 
Specific  Performance,  39,  40,  43. 

65.  A   person    is    not   an    innocent    pur- 
chaser without  notice  where  the  records  ap- 
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]>rige  him  of  every  fact  upon  which  it  is 
claimed  that  he  is  not.  Blair  v.  Mayer, 
—  S.  D.  — ,  124  N.  W.  721. 

00.  One  who  pays  to  the  grantor  the 
entire  consideration  for  a  conveyaqce  after 
notice  of  the  grantor's  invalid  title  is  not 
a  bona  flde  purchaser,  even  though  he  re- 
ceived the  conveyance  before  such  notice. 
Halloran  v.  Holmes,  13  N.  D.  411,  101  N. 
W.  310. 

07.  Where  land  was  wrongfully  conveyed 
by  the  apparent  but  not  real  owner  to 
one  who  was  only  a  nominal  grantee,  to 
hold  the  title  as  trustee  for  a  third  party, 
who  was  the  real  buyer,  and  who  paid  the 
entire  cash  portion  of  the  purchase  price, 
and  agreed  to  pay  the  remainder,  as  against 
the  rightful  owner  of  the  land,  such 
nominal  grantee  was  not  a  Irana  fide  pur- 
chaser, but  was  a  mere  passive  trustee  for 
the  real  purchaser,  even  though  he  signed 
a  note  and  mortgage  on  the  land  to  the 
seller  for  the  unpaid  portion  of  the  pur- 
chase price.  Halloran  v.  Holmes,  13  N. 
D.  411,  101  N.  W.  310. 

68.  One  who  purchases  real  estate  with 
notice  of  an  outstanding  contract  of  sale 
takes  it  subject  to  such  contract,  and  may 
be  compelled,  in  an  action  of  specific  per- 
formance, to  convey  the  same  to  the  earlier 
purchaser  upon  the  performance  of  the  con- 
ditions of  the  contract  and  the  equitable 
adjustment  of  his  rights.  Hunter  v.  Coe, 
12  N.  D.  605,  97  N.  W.  869. 

69.  Where  a  purchaser  of  land  had 
knowledge  of  facts  sufficient  to  put  him  on 
inquiry  as  to  the  existence  of  some  right 
or  title  in  conflict  with  the  title  or  inter- 
est he  was  about  to  purchase,  he  will  be 
presumed  to  have  made  the  inquiry  and 
ascertained  the  extent  of  ^uch  prior  right, 
or  was  guilty  of  a  degree  of  negligence 
equally  fatal  to  his  claim  to  be  considered 
a  bona  fide  purchaser.  Hingtgen  v.  Thack- 
ery,  23  S.  D.  329,  121  N.  W.  839. 

70.  One  who  purchases  at  a  sale'  under 
an  attachment  levied  subsequent  to  the 
transfer  of  the  property  by  the  attachment 
debtor  is  not  a  purchaser  for  value,  and  is 
not  protected  against  such  conveyance,  and 
this  regardless  of  the  question  of  notice. 
Bliss  V.  Tidrick,  —  S.  D.  — ,  —  L.R.A. 
(N.S.)   — ,  127  N  W  852 

71.  Constructive  notice  of  outstanding 
contract  for  sale  of  land,  does  not  affect 
the  good  faith  of  the  purchaser  from  the 
vendor  in  such  contract,  in  making  perma- 
nent improvements  on  the  lands,  in  the 
belief  that  he  has  a  good  title,  so  as  to 
preclude  him  from  recovering  for  such 
improvements  from  the  vendee.  Hunter  v. 
Coe,  12  N.  D.  505,  97  N.  W.  869. 

72.  Where  one  person  is  the  cashier  of 
a  bank  and  secretary  of  another  corpora- 
tion, and  is  the  active  manager  of  both, 
a  deposit  by  him  in  the  bank  of  the  con- 
sideration for  a  conveyance  of  land  to  the 
corporation  of  which  he  is  secretary  is 
not  equivalent  to  payment  to  the  grantor, 
so  as  to  protect  the  grantee,  as  a  bona 
fide  purchaser,  when  such  deposit  is  re- 
tained in  the  bank  imder  the  direction  of 


such  person,  and  subject  to  his  actual  eoo- 
trol,  and  is  voluntarily  paid  over  to  the 
grantor  after  notice  (k  the  invalidi^  of 
the  grantor's  title.  Halloran  v.  Hounes, 
13  N.  D.  411,  101  N.  W.  310. 

73.  One  who  for  a  nominal  consideratkm 
and  through  misrepresentation  obtained 
from  the  original  mortgagor  a  deed  to  land, 
whereon  the  mortgage  had  been  defectively 
foreclosed,  has  no  title  which  equity  will 
protect  against  an  innocent  purchaser  of 
the  supposed  title  resulting  from  the  fore- 
closure. Winterberg  v.  Van  De  Vorste,  — 
N.  D.  — ,  122  N.  W.  866. 

74.  Since  S.  D.  Civ.  Code,  §  303,  pro- 
vides that  when  a  transfer  of  real  prop- 
erty is  made  to  one  person,  and  the  con- 
sideration therefor  is  paid  by  or  for  an- 
other, a  trust  is  presumed  to  result  in 
favor  of  the  person,  by  or  for  whom  such 
payment  is  made,  and  §  304,  provides  that 
no  implied  or  resulting  trust  can  prejudice 
the  rights  of  a  purchaser  or  incumbrancer 
of  real  property,  for  value  and  witliont 
notice  of  the  trust,  a  purchaser  and  in- 
cumbrancer stand  on  the  same  ground,  and 
a  purchaser  from  one  in  whose  name  the 
title  is  taken,  is  not  protected  if  he  has 
notice  of  the  trust  although  he  paid  full 
full  consideration  for  the  land.  Cottonwood 
County  Bank  v.  Case,  — ;  S.  D.  — ,  125  N. 
W.  298. 

b.  Purehaters  6y  Quitclaim. 

Effect  of  quitclaim  deed  generally,  see 
Deeds,   17-21. 

Estate  passing  by  quitclaim  deed,  see 
Deeds,  31,  32. 

Quitclaim  deed  as  mode  of  conveyance,  see 
Deeds,  1,  2. 

Priority  between  quitclaim  deed  and  other 
unrecorded  instrument,  see  Real  Prop- 
erty,  15-17. 

75.  The  grantee  in  a  quitclaim  deed 
stands  in  the  same  position  as  his  gran- 
tor as  to  equities  against  the  land.  Farr 
v.  Semmler,  —  S.  D.  — ,  123  N.  W.  836. 

76.  A  mortgagee  claiming  under  one  who 
acquired  title  through  a  quitclaim  deed,  is 
presumed  to  have  knowledge  of  all  ont- 
stsmding  equities  against  his  grantor. 
Schmidt  v.  Musson,  20  S.  D.  389,  107  N. 
W.   367. 

[Cited  in  note  in  25  L.R.A.(K.S.)  1037. 
on  effect  of  remote  quitclaim  in  chain 
of  title  upon  rights  of  subsequent  pur^ 
chaser.] 

77.  No  title  is  acquired  by  voluntary 
quitclaim  deeds  from  the  successors  in  es- 
tate of  the  mortgagee  after  the  assignment 
for  value  of  the  certificate  of  foreclosure 
by  the  executor  of  the  estate  and  the  shar- 
ing of  the  proceeds  by  the  quitclaim  gran- 
tors, where  the  mortgagor  abandoned  the 
land  and  never  paid  anything  on  the  mort- 
gage, and  where  the  grantors  claimed  no 
title  or  interest,  notwithstanding  the  fore- 
closure was,  by  reason  of  a  defect  not  ap- 
pearing on  the  record,  a  void  one.  Win- 
terberg V.  Van  De  Vorste,  —  N.  D.  — ,  122 
N.  W.  866. 
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rv.  EonoBiAL  Notes. 

Sales  of  real  eetate. 

13  Am.  St.  Rep.  111. 

CooTeyance  to  satisfy  contract. 

11   Am.  Dec.   34. 

When  vendor  may  recover  possession 
from  vendee.  107  Am.  St.  Rep.  722. 

Tender  by  vendee  of  purchase  price  before 
due  aa  putting  other  party  in  defauK. 

20  L.R.A.(N.S.)    338. 

Necessity  of  perfecting  title  before  time 
for  performance  to  hold  vendee. 

3  L.R.A.(N.S.)    103. 

Recovery  of  money  paid  on  contract  of' 
purchase.  60  Am.   Dec.   679. 

Purchaser's  right  to  deduct  for  encum- 
brances. 40    Am.    Dec.    679. 

Right  of  purchaser  to  recover  amount 
paid  to  relieve  land  from  tax  lien,  from 
one  who  should  have  paid  but  with  whom 
he  had  no  contractual  relationship. 

22  L.R.A.(N.S.)    662. 

Rights  of  third  persons  intervening  be- 
tween taking  and  exercise  of  option  to 
purchase  realty.  28  L.R.A.(N.S.)    622. 

Refusal  to  execute  purchase-money  notes 

as  giving  vendor  immediate  right  of  action. 

12  L.R.A.(N.S.)  180. 

Right  of  vendee  to  specific  performance 
with  abatement  from  price  where  vendor 
unable  to  give  clear  title. 

10  L.R.A.(N.S.)   117. 

Right  of  vendor  of  realty  upon  pur- 
-chaser's  refusal  to  perform,  to  hold  nim 
liable  for  deficiency  on  resale. 

8    L.R.A.(N.S.)     137. 

Who  must  bear  loss  from  destruction  or 
deterioration  of  realty  before  contract  of 
sale  completely  performed  by  transfer  of 
title.  27  L.R.A(N.S.)  233. 

Right  of  grantee  in  possession  to  ques- 
tion right  of  grantor  to  collect  purchase 
money.  21  L.R.A.(N.S.)   363. 

After  aeanlred  title. 

Estoppel  to  claim  after  acquired  title. 

41   Am.  St.   Rep.  722. 

After-acquired   title    vesting   in    grantee. 

58  Am.  Dec.  684. 

C]>»racter  and  snffldeaoj  of  title. 

What  is  a  marketable  title.  132  Am. 
St.  Sep.  091;  4  L.R.A.(N.S.)   1170. 

What  constitutes  "satisfactory  title" 
-within  requirement  of  agreement  relating 
to  land.  18  L.R.A.(N.S.)   741. 

Effect  of  remote   quitclaim   in   chain   of 

title  upon  rights  of  subsequent  purchaser. 

25  L.R.A.(N.S.)    1035. 

SeselssioB  and  forfeiture  of  eontraot. 

Personal  quality  of  grantor's  right  to 
rescind  for  breach  of  condition  as  to  sup- 
T>ort.  23  L.R.A.(N.S.)    232. 

Rescission  by  vendee  for  misrepresen- 
tations by  vendor.        38  Am.  St.  Rep.  845. 

Right  of  vendee  to  rescind  land  contract 
for  vendor's  breach  of  covenant  to  make 
improvements.  21    L.R.A.(N.S.)     823. 

Rescission  for  mistake  as  to  extent  of 
grantor's  title.  16  L.R.A.(N.S.)   1039. 


Tender  of  deed  or  abstract  as  condition 
of  enforcing  forfeiture  for  failure  to  pay 
last  installment  of  purchase  money. 

28    L.R.A.(N.S.)    966. 

Waiver  of  purchaser's  right  to  rescind 
land  contract.  30  L.R.A.(N.S.)    872. 

Iiien  of  Toitdee. 

Lien  of  vendee.     127  Am.  St.  Rep.  873. 

_  Right  of  vendee  tmder  land  contract  to 

lien  for  amount  paid  where  contract  fails 

or  is  rescinded.  20  L.R.A.(N.S.)    176. 

Uen  of  Teiidor. 

Lien  for  purchase  money  of  homesteads. 
80  Am.  St.  Rep.  174. 

Vendor's  lien  on  homestead  for  purchase 
money.  99  Am.  Dec.  574. 

Waiver  of  vendor's  lien. 

137  Am.  St.  Rep.  185. 

Existence,  waiver,  and  assignability  of 
vendor's  lien.  28  Am.  Dec.  199. 

Bona  llde  pnrohasers. 

Purchasers  for  value.      84  Am.  Dec.  401. 

Purchaser  of  equitable  title  as  a  bona 
fide  purchaser.  97  Am.  Dec.  433. 

Effect  of  assumption  of  obligation  before 
notice  of  defective  title  to  sustain  bona  fide 
character  of  purchaser  of  realty. 

7  L.R.A.(N.S.)   1020. 

When  purchaser  gets  good  title  as  against 
true  owner.  25  Am.  Dec.  606. 


V  UK  DORS*  UEN. 

On  sale  of  personalty,  see  Sale,  48,  49. 


0«»' 


VENIBE. 

Special  venire  of  jurors,  see  Jury,  4. 
#«♦ 

VEMUE. 

Of  action,  see  Action  or  Suit,  V. 

Of  affidavit,  presumption  as  to,  see  Evi- 
dence, 127. 

Of  crime,  sufBciency  of  proof  of,  see  Evi- 
dence, 1013. 


VERDICT. 


Judgment  notwithstanding,  see  Judgment, 

I.  c,  6. 
In  justice's  court,  see  Justice  of  the  Peace, 

22. 
New   trial    for   matter    pertaining   to,   see 

New  Trial,  III. 
Direction  of,  see  Trial,  V. 
In  general,   see  Trial,  VIII. 


VEBiriCATION. 


Presumption  as  to  verification  of  verdict, 
see  Appeal  and  Error,  508. 
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Of  claim  againgt  decedent's  estate,  see  Ex- 
ecutor and  Administrator,  20. 

Of  criminal  complaint,  see  Indictment,  etc., 
1. 

Of  affidavit  for  search  warrant,  see  Intoxi- 
cating Liquors,  57,  58. 

Of  pleading  by  attorney,  see  Judgment,  3. 

Of  petition  for  submission  of  resolution  to 
city  voters,  see  Municipal  Corpora- 
tions, 15. 

Of  claim  against  city,  see  Municipal  Corpo- 
rations, 56,  57. 

Of  assessment  rolls,  see  Taxes,  IV.  1. 

Of  certificate  of  nomination,  see  Voters  and 
Elections,  71. 


<«» 


VESSEL. 

Editorial  note. 

Steam  dredge  as  a  vessel. 

61  Am.  St  Rep.  317. 


VESTED  SIGHTS. 

Impairment    of,    by    moving    building    in 
~     streets,  see  Highways,  16. 
In  water,  see  Waters,  21. 
See  also  Constitutional  Law,  I.  b,  2. 


VETEBAN8. 


Liability  for  wrongful  discharge  of  soldier 
from  soldiers'  home,  see  Cheers,  18. 


VETO. 

Of  ordinance  or  resolution,  see  Municipal 
Corporations,  19. 


VIEW. 

Unauthorized  view  by  jury  as  ground  for 
new  trial,  see  New  Trial,  42. 

Evidence  on  motion  for  new  trial  for  un- 
authorized view  by  jury,  see  New  Trial, 
120. 

See  also  Evidence,  V. 


*  »» 


VILLAGE. 

Enforcement  of  ordinance  in  name  of  vil- 
lage, see  Action  or  Suit,  59. 

Judicial  notice  of  geographical  location  of, 
see  Evidence,  14. 

Right  to  use  section  line  highway  as  vil- 
lage street,  see  Highways,  6,  7. 

As  to  municipal  corporations  generally,  gee 
Municipal  Corporations. 


VOLUirTAR'S'  DISCONTINUAHCE. 

See  Action  or  Suit,  IX,  a. 


VOLUNTEEBS. 


One  claiming  interest  in  land  under  void 
tax  sale  as,  see  Taxes,  218. 


VOTERS  Ain>  ELECnOKS. 

I.  VOTEKS. 

a.  In  Oeneral. 

b.  Bight  to  Vote;  Elective  Pna- 

chise. 

c.  Registration. 
n.  Elections. 

y   a.  /n  Oeneral;  Notice, 

b.  Secrecy  of  Ballot, 

c.  Place. 

d.  Majority. 

e.  Ballots;  Marking. 

1.  In    General. 

2.  Preparation;   Official  Aett. 

3.  Voter'*  Acta;  Marking. 

a.  Necessity  of  Marktitj 
in  Statutory  Mmmer, 
Oenerally. 

>.  Form  and  Sufficiency 
of  Mark;  Mark  Otk- 
er  than  Cross. 

e.  Mark  Outside  Ctrei*  or 
Square. 

d.  Printed  Stickers. 
m.  Fbiuasies;  Nominations. 

a.  in  OeneraL 

b.  Nominations  by  Direct  Vote. 
e.  Nominations   by  Conventions. 

d.  Nomination  iy  Petition. 

e.  Certificates    of    Nominatum, 
TV.  Contests  of  Elections. 

V.  Editorial  Notes. 

Election  on  question  of  issue  of  municipti 

bonds,  see  Bonds,  IT.  c. 
Vote  on   question  of  division  of  counties, 

see  Counties,  10-14. 
Necessity  of  election  on  question  of  eoantT 

seat,  see  Counties,  29. 
Mandamus  concerning  elections,   see  Hsn- 

damus,  I.  e. 
Election    on    question    of    construction   of 

school  house,  see  Schools,  16-17. 


I.  VOTEBS. 

a.  In   Oeneral. 

Qualification   of,   at   primary   election,  «• 

infra,  56,  67. 
In   case   of   creation    of   new   county,  t>* 

Counties,  7. 

1.  A  "voter"  as  distinguished  from  w 
elector,  is  an  elector  who  actuallv  votes. 
State  ex  rel.  McCue  v.  Blaisdell,  18  N.  D- 
31,  119  N.  W.  360. 
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b.  Right  to  Vote;  Elective  Franchise. 

Qualification  of  voters  at  primary  election, 

gee  infra,  56,  57. 
Besidence  as  affecting,  see  DomiciL 

2.  The  qualifications  of  an  elector  as  de- 
fined by  the  Constitution,  relative  to  the 
elective  franchise,  are  exclusive  and  con- 
clusive. Morrow  v.  Wipf,  22  S.  D.  146, 
115  X.  W.  1121. 

3.  When  the  Constitution  of  a  state  has 

Prescribed  qualifications  for  voters  and  de- 
ned  the  qualifications  of  an  ofiicer  it  is 
not  competent  for  the  legislature  to  add  to 
or  in  any  way  alter  such  qualifications,  un- 
less the  power  to  do  so  is  conferred  by  the 
Constitution  itself.  Johnson  v.  Grand 
Forks  County,  16  N.  D.  363,  125  Am.  St 
Rep.  662,  113  N.  W.  1071. 

4.  Qualified  electors,  as  defined  by  N.  D. 
Const,  g  121,  are  male  persons  only,  pos- 
sessing the  other  qualifications  therein 
enumerated.  Wagar  v.  Prendeville,  —  N. 
D.  — ,  130  N.  W.  224. 

6.  Women  entitled  to  vote  for  school  of- 
ficers under  the  provisions  of  N.  D.  Const. 
§  128,  constitute  a  class  separate  from 
electors  as  defined  in  section  121  of  the 
Constitution,  and  only  possess  a  limited 
franchise.  Wagar  v..  Prendeville,  —  N.  D. 
— ,  130  N.  W.  224. 

c.  Registration, 

In  case  of  election  on  question  of  creation 
of  new  county,  see  Counties,  16-18. 

On  question  of  authorizing  sale  of  liquor, 
see  Intoxicating  Liquors,   13. 

Pluralily  of  statute  as  to,  see  Statutes,  34. 

6.  K.  D.  Rev.  Codes  1905,  §  738  calling 
for  the  rejection  of  unregistered  or  un- 
sworn voters,  is  mandatory.  Fitzmaurice 
v.  Willis,  —  N.  D.  — ,  127  N.  W.  95. 

7.  The  statutes  relating  to  the  registra- 
tion of  voters  were  unchanged  by  N.  D. 
Laws  1007,  chap.  109,  §  21,  which  provided 
that  the  list  of  voters  at  the  primaries 
should  take  the  place  of  the  first  day's  reg- 
istration, but  which  was  void  because  not 
germane  to  the  title  of  the  act.  Fitzmaur- 
ice V.  Willis,  —  N.  D.  — ,  127  N.  W.  95. 

8.  Under  N.  D.  Const.  §  129,  authorizing 
the  legislature  to  pass  laws  regulating  the 
conduct  of  elections  it  had  power  to  enact 
that  no  vote  should  be  received  if  the  voter 
was  not  duly  registered,  or  did  not  furnish 
an  afiidavit  in  lieu  of  the  proper  r^istra- 
tion,  such  act  being  designed  to  prevent 
fraud.  Fitzmaurice  v.  Willis,  —  N.  D.  — , 
127  K.  W.  95. 

9.  The  provisions  of  the  registration  law 
as  contained  in  X.  D.  Rev.  Codes  1905, 
8§  732-746,  do  not  require  women  to  regis- 
ter or  to  furnish  an  affidavit,  as  required 
of  electors  who  are  not  roistered,  to  en- 
title them  to  vote  for  school  officers.  Wagar 
V.  Prenderille,  —  N.  D.  — ,  130  N.  W. 
224. 


II.  ELEicnons. 

a.  In  General;  yotice. 

Certiorari  to  compel  certification  of  re- 
turns, see  Certiorari,  6. 

Certiorari  to  review  act  of  canvassing 
board,  see  Certiorari,   7. 

Mandamus  to  compel  certification  of  re- 
turns  of  election,  see  Courts,   34,   35. 

Petition  for  election  on  question  of  grant- 
ing permit  to  sell  liquors,  see  Intoxi- 
cating Liquors,  7-10. 

Election  on  local  option  question,  see  In- 
toxicating Liquors,  I.  b. 

Conclusiveness  of  decision  on  mandamus  to 
require  board  of  canvassers  to  recon- 
vene,  see  Judgment,   101. 

Partial  invalidity  of  statute  as  to  election 
of  United  States  senator,  see  Statutes, 
22. 

10.  A  "general  election"  referred  to  in 
the  North  Dakota  registration  law  com- 
prises all  the  questions  and  offices  submit- 
ted on  the  Tuesday  after  the  first  Mon- 
day in  November  in  even  numbered  years. 
Fitzmaurice  v.  Willis,  —  N.  D.  — ,  127 
N.  W.  96. 

11.  Under  the  system  of  elections  in 
North  Dakota,  every  voter  is  entitled  to 
the  opportunity  to  vote  for  or  against 
any  question  submitted,  separately  and  in- 
dependently from  his  vote  for  or  against 
any  other  proposition  submitted.  Stern  v. 
Fargo,  18  N.  D.  289,  26  L.R.A.(N.S.)  665, 
122  N.  W.  403. 

Notice  of  election. 

For  election  on  question  of  issuing  munici- 
pal bonds,  see  Bonds,  14,  18-21,  30. 

Election  on  question  of  dividing  county, 
see  Counties,  14,  15. 

12.  Where  notice  was  given  that  an  elec- 
tion was  to  be  held  in  a  certain  building, 
but  it  was  held  at  a  place  two  blocks  away, 
such  change  did  not  constitute  such  an  ir- 
regularity as  to  render  the  election  illegal 
and  void,  in  the  absence  of  a  showing  that 
any  party  by  reason  of  the  change  in  the 
polling  place  had  been  injured  or  any  elector 
deprived  of  his  right  to  vote.  State  ex  rel. 
Walklin  v.  Shanks,  —  S.  D.  — ,  125  N.  W. 
122. 

b.  Secrecy  of  Ballot. 

13.  The  vote,  at  a  general  election,  to  de- 
cide which  of  two  persons  on  a  party  ballot 
shall  be  designated  by  the  voters  of  the 
party  as  their  choice  for  United  States  Sen- 
ator, which  is  authorized  by  a  primary  elec- 
tion law  in  case  no  candidate  has  re- 
ceived 40  ]>er  cent  of  his  party  vote  at  the 
primaries,  is  not  a  part  of  the  general  elec- 
tion, but  merely  a  continuation  of  the  party 
primary  for  the  purpose  of  completing  the 
party  nomination ;  and  therefore  a  provision 
ifor  challenging  a  voter  and  requiring  of 
him  an  affidavit  that  the  ballot  which  he 
calls  for  represents  the  political  party  with 
which  ho  is  affiliated  does  not  violate  the 
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constitutional  guaranty  of  a  secret  ballot. 
State  ex  rel.  McCue  ▼.  Blaisdell,  18  N.  D. 
65,  24  L.R.A.(N.S.)  465,  118  N.  W.  141. 

e.  Place. 

Chan^  of  place  for  holding  primary  elec- 
tion, see  infra,  55. 
See  also  supra,  12. 

14.  Where  a  voting  place  at  a  primary 
election  is  duly  established  by  the  county 
commissioners  at  a  certain  place,  an  elec- 
tion held  at  another  place  over  three 
miles  distant,  pursuant  to  a  resolution  of 
a  majority  of  the  voters  of  the  precinct  as- 
sembled at  a  political  meeting,  is  unauthor- 
ized, and  the  returns  of  the  election  at  such 
place  should  not  be  canvassed.  Elvick  t. 
Groves,  17  N.  D.  561,  118  N.  W.  228.  x 

d.  Majority. 

Number  of  votes  required  to  nominate,  see 
infra,  60-66. 

At  election  for  division  of  county,  see  C!oun- 
ties,  19-23,  25,  26. 

On  question  of  conferring  jurisdiction  on 
county  courts,  see  Courts,  40. 

Admissibility  of  evidence  as  to,  see  Evidence, 
659. 

On  question  of  authorizing  sale  of  intox- 
icating liquors,  see  Intoxicating  Li- 
quors, 11,  12. 

On  question  of  increasing  indebtedness,  see 
Municipal  Corporations,  36. 

16.  A  majority  of  the  votes  cast  upon  a 
question  submitted  to  a  vote,  if  in  the  af- 
firmative, carries  it,  unless  the  legislative 
will  to  the  contrary  is  clearly  expressed  in 
the  .Constitution  or  the  law.  State  ex  rel. 
McCue  V.  Blaisdell,  18  N.  D.  31,  119  N.  W. 
360. 

16.  It  may  be  assumed  in  determining 
the  number  of  duly  qualified  voters  in  a 
township,  town  or  city  that  all  the  voters 
remaining  away  from  an  election  called 
to  submit  a  single  proposition  concurred  in 
the  will  of  the  majority  of  those  voting  at 
the  election.  State  ex  rel.  Clark  v.  Sts^e, 
22  S.  D.  228,  117  N.  W.  129. 

e.  Balhtt;  Marking. 

1.  /n   Qeneral. 

Secrecy  of  ballot,  see  supra,  II.  b. 
Certiorari  to  compel  certification  of  ballots, 
see  Certiorari,  6. 

17.  A  "ballot"  as  distinguished  from  a 
vote,  is  the  sheet  of  paper  on  which  the 
voter  expresses  his  choice  of  candidates,  or 
for  or  against  a  proposition,  or  both.  State 
ex  rel.  McCue,  18  N.  D.  31,  119  N.  W.  360. 

2.  Preparation;  Official  Acts. 

Right  to  have  name  placed  on  ballot  at 
primary  election,  see  infra,  58. 

Recoverj-  back  of  fees  charged  under  un- 
constitutional statute  for  putting  names 
on  ballots,  see  Assumpsit,  20. 


Prohibition  from  supreme  conrt  agtint 
placing  names  of  candidates  on  ballot, 
see  Courts,  37c 

Who  may  bring  proceedings  to  enjoin  cer- 
tification of  names  of  candidates  f<a 
office  of  United  States  Senator,  see  In- 
junction 69. 

Mandamus  to  compel  placing  name  of  csb- 
didate  on  ballot,  see  Mandamus,  28,  29, 
38,  45. 

Title  of  statute  as  to,  see  Statutes,  35. 

18.  An  organized  political  party  cannot 
have  at  the  same  time  on  the  official  bal- 
lot more  than  one  candidate  for  the  siine 
county  office.  State  ex  rel.  Howells  v.  Met- 
calf,  18  S.  D.  393,  67  L.R.A.  331,  100  X.  W. 
923. 

19.  That  the  law  does  not  require  the 
official  ballots  to  be  printed  and  in  posses- 
sion of  the  proper  oflicer  until  ten  days  be- 
fore election  does  not,  prior  to  that  time, 
deprive  the  court  of  jurisdiction  of  a  cos- 
troversy  to  settle  the  names  which  shall  be 
placed  upon  the  ballot.  State  ex  rel.  Hov- 
ells  V.  Metcalf.  18  S.  D.  393,  67  L.RA.  331. 
100  N.  W.  923. 

20.  In  a  primary  election  law  providing 
that  the  party  candidate  for  the  United 
States  Senate  receiving  the  highest  number 
of  votes  at  the  party  primary  shall  be  the 
party  nominee  lor  such  office  at  the  suc- 
ceeding session  of  the  legislative  assemblr 
which  is  to  elect  a  Unit»l  States  Senator, 
but  that  if  no  candidate  receive  40  per  cent 
of  his  party  primary  vote,  then  the  two 
candidates  of  each  party  who  received  the 
highest  number  of  votes  shall  be  placed  upon 
a  "separate"  ballot,  to  be  voted  for  at  the 
general  election  following;  that  such  ballot 
shall  be  prepared  in  the  same  manner  as  a 
general  election  ballot;  that  the  candidate* 
of  such  party  shall  be  placed  upon  such  bal- 
lot under  their  proper  party  heading:  and 
that  the  name  of  each  candidate  shall  be 
placed  upon  such  ballot  in  the  same  manner 
as  a  candidate  for  a  state  office,  and  shall  be 
voted  for  in  the  same  manner, — the  word 
"separate"  does  not  mean  separate  from  the 
general  ballot,  but  means  separate  as  to 
each  political  party  which  hud  failed  to 
make    nominations    at    the    regular    party 

I  primary,  and  therefore  requires  the  eandi- 
I  dates  for  United  States  Senator  of  each 
of  such  political  party  to  be  placed  on  sep- 
arate party  ballots.  State  ex  rel.  McCue 
V.  Blaisdell,  18  N.  D.  55,  24  L.R.A.(X.S.i 
465,  118  N.  W.  141. 

21.  The  legislature  has,  within  reason- 
able limits,  the  power  to  determine  how 
many  voters  acting  together  for  the  pur- 
pose of  making  nominations  shall  be  en- 
titled to  a  party  ballot,  and  the  North 
Dakota  statute  providing  only  for  the  print- 
ing of  ballots  for  parties  casting  5  per  cent 
of  the  votes  cast  for  Governor  at  the  next 
preceding  election  is  a  reasonable  regula- 
tion of  an  election  held  to  make  party  nom- 
inations. State  ex  rel.  Hagendorf  v.  Blais- 
dell, —  N.  D.  — .  127  N.  W.  720. 
Wliat  name*  to  1>e  placed  oa  lialleta. 

22.  A  statute  requiring  candidates  to  pay 
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two  per  cent  of  the  annual  salary  of  the 
office  aa  a  condition  to  having  their  names 
printed  on  the  official  primary  ballot  is 
unconstitutional.  Johnson  v.  Grand  Forks 
County,  16  N.  D.  363,  125  Am.  St.  Rep.  662, 
113  N.  W.  1071. 

[Cited  in  note  in  22  L.R.A.(N.S.)  1142, 
on  constitutionality  of  primary  elec- 
tion laws.] 

23.  The  names  of  candidates  nominated 
by  a  convention  erroneously  claiming  to  rep- 
resent a  political  party,  in  opposition  to  the 
regular  convention  of  that  party,  should  be 
excluded  from  the  ofBcial  ballot.  State 
ex  rel.  Howella  v.  Metcalf,  18  S.  D.  393, 
67  L.R.A.  331,  100  N.  W.  923. 

24.  Under  the  Caucus  Law,  S.  D.  Sess. 
Laws,  1905,  chap.  107,  a  person  nominated 
by  a  separate  county  commissioner  conven- 
tion is  not  entitled  to  have  his  name  placed 
on  a  county  ballot  in  preference  to  one  who 
has  been  nominated  by  the  regular  county 
convention  of  his  political  party,  since  the 
Caucus  Law  does  not  provide  for  the  hold- 
ing of  separate  commissioner  conventions, 
although  a  different  method  had  been  pre- 
scribed by  the  former  law  (S.  D.  Rev.  Pol. 
Code,  §  810).  State  ex  rel.  Long  v.  Rex- 
ford,  21  S.  D.  86,  109  N.  W.  216. 

25.  Though  S.  D.  Sess.  Laws  1909,  chap. 
00,  §§  1,  2,  provide  that  no  person  shall  be 
eligible  to  hold  the  office  of  county  superin- 
tendent of  schools  unless  he  holds  a  first 
grade  teacher's  certificate  or  a  higher  one, 
and  if  any  person  shall  file  a  statement 
on  oath  with  the  county  auditor  fifteen  days 
before  *ny  primary  or  other  election  that 
any  person  whose  name  has  been  certified 
to  the  county  auditor  as  candidate  for  coun- 
ty superintendent,  is  not  qualified  under 
such  law,  the  name  of  such  person  shall 
not  be  placed  upon  the  ballot  if  he  does  not 
prove  his  qualification  after  notice  of  the 
objection,  a  person  who  has  not  the  re- 
quired certificate  is  entitled  to  have  his 
name  placed  upon  the  official  ballot  to  be 
used  at  the  general  election,  if  he  has  been 
nominated  by  a  political  party  at  the  previ- 
ous primary  election,  and  the  county  auditor 
•will  not  be  prohibited  by  the  Supreme  Court 
from  placing  it  upon  such  ballots  if  no  ob- 
jection was  made  to  the  person's  qualifica- 
tions before  the  primary  election.  State 
ex  rel.  Ochsenreiter  v.  Blegen,  —  S.  D.  — , 
128  N.  W.  488. 

26.  S.  D.  Laws  1907,  chap.  139,  declaring 
that  the  candidates  for  named  elective  of- 
fices, the  officer  of  United  States  senator, 
party  candidates  to  political  conventions, 
and  precinct,  county,  state  and  national 
committeemen  should  be  nominated  and 
elected  at  a  primary  election  held  in  ac- 
cordance with  the  provision  of  the  act,  and 
that  the  names  of  the  candidates  should  not 
be  placed  on  the  ballots  unless  a  nominat- 
ing petition  in  the  prescribed  form  be  filed 
with  the  Secretary  of  State,  is  mandatory 
and  exclusive  as  to  the  making  of  party 
nominations.  Healey  v.  Wipf,  22  8.  D. 
343,  117  N.  W.  621. 

27.  A  certificate  of  nomination,  to  which 
are  affixed  the  requisite  number  of  signa- 


tures nominating  a  person  as  a  candidate  of 
the  Socialist  party  for  a  state  office,  in 
other  respects  conforming  to  law,  is  a  valid 
certificate,  and  entitles  the  party  nominated 
to  have  his  name  placed  in  the  column  pro- 
vided for  individual  nominations  on  the 
Australian  ballot  for  use  at  the  general  elec- 
tion. State  ex  rel.  Cooper  v.  Blaisdell,  17 
N.  D.  575,  118  N.  W.  225. 

28.  The  relator  was  nominated  by  one 
of  two  rival  Republican  conventions  for  the 
office  of  county  treasurer  of  Ward  county. 
Both  conventions  elected  delegates  to  the 
state  convention.  The  question  of  regularity 
was  presented  by  the  delegates  to  the  state 
central  committee  upon  the  merits  for  de- 
cision, and  was  determined  in  favor  of  the 
relator's  convention,  which  action  as  af- 
firmed by  the  state  convention,  and  subse- 
quently by  a  second  state  convention.  Held, 
that  it  was  the  legal  duty  of  the  county 
auditor  to  print  the  names  of  the  relator 
and  his  co-nominees  upon  the  official  bal- 
lot as  the  nominees  of  the  republican  party, 
and  a  writ  of  mandamus  will  be  issued  to 
compel  him  to  do  so.  State  ex  rel.  Mitchell 
V.  Larson,  13  N.  D.  420,  101  N.  W.  316. 
Rlcht  to  haTe  name  printed  In  party 

oolnmn. 

29.  The  claim  of  a  candidate  for  office 
to  have  his  name  printed  in  the  regular 
party  column  where  all  the  candidates  in 
the  column  can  he  voted  for  at  once  by  a 
mark  at  the  head  of  the  column,  presents  a 
question  of  substantial  right.  State  ex  rel. 
Howells  V.  Metcalf.  18  S.  D.  393,  67  L.R.A. 
331,  100  N.  W.  923. 

Prlntlnc  name  in  mor«  than  one  eol- 
nmn* 

30.  N.  D.  Rev.  Codes  1899,  §  491,  which 
prohibits  the  printing  of  the  name  of  a 
candidate  for  office  in  more  than  one  column 
of  the  official  ballot,  is,  as  to  a  candidate 
who  is  the  nominee  of  a  single  political  par- 
ty and  the  nominee  of  electors  by  petition, 
a  reasonable  regulation  of  the  manner  of 
exercising  the  right  of  suffrage,  and  is  valid 
and  constitutional.  State  ex  rel.  Fisk  v. 
Porter,  13  N.  D.  406,  67  L.R.A.  473,  100  N. 
W.  1080,  3  A.  &  E.  Ann.  Cas.  794. 

3.  Voter's  Acts;  Marking. 
Voting  at  primary  election,  see  infra,  59. 

a.  Ifecestity  of  Marking  in  Statutory  Man- 
ner, Generally. 

31.  The  voter's  intention,  as  comprehend- 
ed within  the  meaning  of  S.  D.  Pol.  Code, 
g§  1916,  1929,  providing  that  judges  of  elec- 
tion shall  endeavor  to  record  the  intention 
of  the  voter  when  the  cross-marks  on  the 
ballot  are  sufficiently  plain  to  gather  such 
intention  therefrom,  is  an  intention  to 
mark  his  ballot  according  to  law,  and  is 
not  an  intention  to  vote  for  any  particu- 
lar candidate  or  in  any  particular  way  on 
any  question  submitted  to  vote.  Treat  v. 
Morris,  —  S.  D.  — ,  127  N.  W.  654. 
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b,   Form  and  Buffieieney  of  Mark;  Mark 
Other  ihan  Cross. 

32.  Under  8.  D.  R«v.  Pol.  Code,  §  2866, 
as  amended  by  S.  D.  Lawa  1903,  P.  191, 
chap.  166,  providing  that  on  an  election  on 
the  question  whether  or  not  intoxicating  li- 
quors shall  be  sold  at  retail,  the  ballot 
shall  bear  the  words,  "Shall  intoxicating  li- 
quors be  sold  at  retail  f  with  the  words 
"yes"  and  "no"  printed  before  them,  and 
the  voter  shall  signify  his  intention  by 
marking  the  word  he  wishes  to  use  with  an 
"X",  an  election  on  such  question  is  valid 
notwithstanding  §  1911,  of  the  same  code, 
relating  to  constitutional  amendments  which 
provides  that  the  words  "yes"  and  "no"  be 
proceeded  by  a  square  in  which  the  mark 
shall  b«  placed.  State  ex  reL  Chilson  t. 
Harris,  22  S.  D.  Ill,  116  N.  W.  533. 

33.  Where  an  elector  has  attempted  to 
mark  the  word  "Yes"  or  "No",  or  attempt- 
ed to  place  a  cross  in  the  circle,  and  by 
reason  of  a  defect  in  the  stamp  or  pencil, 
not  properly  making  a  clear  cross,  or  some 
like  occurrence,  then  there  is  an  intention 
to  mark  the  ballot  in  accordance  with  the 

method  prescribed  by  statute,  and  under  such 
circumstances  it  should  be  counted,  if  it 
can  be  gathered  from  the  ballot  how  he  in- 
tended to  vote;  but  where  he  actually  makes 
the  cross  on  some  other  part  of  the  ballot 
other  than  where  the  law  says  he  should 
make  it,  the  vote  should  not  be  counted. 
Treat  v.  Morris,  —  S.  D.  — ,  127  N.  W. 
654. 

34.  S.  D.  Pol.  Code,  §  2866,  providing  that 
an  elector  desiring  to  vote  in  favor  of  the 
sale  of  intoxicating  liquors  shall  mark  the 
word  "Yes"  with  a  cross,  and  those  desir- 
ing to  vote  against  such  sale  shall  mark  the 
word  "No"  with  a  cross,  is  a  special  leg- 
islative act  on  the  subject,  and  makes  no 
provision  for  a  circle  or  square  at  the  left 
of  the  words  "Yes"  and  "No",  so  that  the 
cross  must  touch  the  word  "Yes"  or  "No" 
in  order  that  the  word  be  marked  within 
the  statute.  Treat  v.  Morris,  —  S.  D.  — , 
127  N.  W.  564. 

36.  The  use  of  the  circle  or  square  at 
the  left  of  a  name  or  proposition  to  be 
voted  for  is  a  part  of  the  general  law  of 
this  state,  and  when  such  form  of  ballot 
is  used  in  submitting  the  question  of  the 
sale  of  intoxicating  liquors,  a  cross  in  the 
circle  or  square  to  the  immediate  left  of 
the  word  "Yes"  or  "No"  should  be  counted 
as  being  also  a  proper  method  of  designat- 
ing the  choice  of  the  elector,  but  it  would  be 
necessary  for  some  part  of  the  cross  to 
touch  or  be  in  the  circle  or  square.  Treat 
T.  Morris,  —  8.  D.  — ,  127  N.  W.  554. 

c.  Mark  Outside  Circle  or  Square. 

36.  A  ballot  on  the  question  whether  in- 
toxicating liquor  should  be  sold  at  retail  in 
a  city  was  void  and  should  not  be  counted 
where  the  cross  on  the  face  of  the  ballot 
neither  marked  the  word  "Yes"  nor  -  was 
in  the  circle  at  the  left  of  the  word  "Yes." 
Treat  v.  Morris,  —  8.  I).  — ,  127  N.  W.  554. 

37.  Tn    an    election    of    the    proposition. 


"Shall  intoxicating  liquor  be  sold  at  n- 
tail?"  a  ballot  which  has  no  cross  withis 
the  circle  at  the  left  of  either  the  word 
"Yes"  or  "No",  nor  a  cross  marking  either 
of  such  words,,  but  has  a  cross  about  a 
quarter  of  an  inch  to  the  right  of  tlw 
word  "Yes"  and  over  the  banning  of  tbe 
word  "Shall,"  should  not  be  counted.  Treu 
V.  Morris,  —  S.  D.  — ,  127  N.  W.  554. 

38.  Under  S.  D.  Pol.  Code,  §  1923,  pro- 
viding that  no  elector  shall  place  any  mart 
upon  his  ballot  by  which  it  may  after- 
ward be  identified,  a  ballot  with  a  clear, 
clean-cut,  well  defined  "X"  on  the  upper 
left  hand  corner,  on  the  back  therof,  and 
also  a  mark  on  the  face  of  the  ballot  out- 
side the  circle,  should  not  be  counted.  Treat 
V.  Morris,  —  8.  D.  — ,  127  N.  W.  554. 

d.  Printed  Stickers. 

39.  Official  ballots  upon  which  the  elector 
has  placed  printed  stickers  in  the  manner 
provided  by  statute  are  not  rendered  unof- 
ficial by  that  fact,  and  must  be  received  and 
counted.  Roberts  v.  Bope,  14  N.  D.  311, 
103  N.  W.  935. 

40.  Where  the  voter  indicates  his  ehoite 
by  writing  the  name  upon,  or  by  pasting  a 
printed  sticker  containing  the  name  upon, 
the  official  ballot,  a  cross-mark  after  the 
name,  so  written  or  pasted  is  not  necessary 
to  entitle  it  to  be  counted.  Roberts  t. 
Bope,  14  N.  D.  311,  103  N.  W.  935. 

41.  The  fact  that  the  voter  has  attached 
a  combination  of  stickers,  covering  the 
names  of  several  candidates,  and  substitut- 
ing the  names  of  those  upon  the  stickers, 
without  severing  the  stickers  and  attaching 
them  separately,  does  not  render  the  balkit 
invalid.  Roberts  v.  Bope,  14  N.  D.  311, 
103  N.  W.  935. 

42.  Under  the  Australian  ballot  law  an 
elector  may  indicate  his  choice  by  writinfC 
or  pasting  the  name  of  a  candidate  in  tiK 
space  provided  for  that  purpose,  and  over 
the  name  of  an  opposing  candidate,  even 
though  the  name  so  written  or  pasted  os 
is  printed  on  the  official  ballot  in  another 
column,  and  it  must  be  counted.  Roberta 
v.  Bope,  14  N.  D.  311,  103  N.  W.  936. 


Pbimabies;  Nohiratioks. 

m.  In  General. 

Placing  names  of  candidates  on  ballot,  tee 

supra,  II.  e,  2. 
Special  legislation  as  to,  see  Statutes,  50. 

43.  S.  D.  Laws  1907,  chap.  139,  provid- 
ing an  exclusive  method  for  the  nomination 
of  candidates  for  certain  specific  elective  of- 
fices, is  not  unconstitutional  as  an  infringe- 
ment of  the  elective  franchise  where  it  doe» 
not  interfere  with  the  rights  of  any  par- 
ticular political  party,  as  the  elective  fran- 
chise is  not  an  absolute  right  but  one  of 
privilege  only.  Healey  ▼.  Wipf.  22  S.  D.  343, 
117  N.  W.  521. 
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44.  Political  parties  are  not  the  creatures 
of  law  but  result  from  the  voluntary  as- 
sociation of  electors  and  have  inherent  pow- 
ers to  regulate  their  own  affairs,  subject  to 
reasonable  legislative  regulation.  Morrow 
V.  Wipf,  22  S.  D.  146,  115  N.  W.  1121. 

45.  The  Primary  Election  Law  (S.  D. 
Laws  1007,  c.  139)  being  made  to  apply 
only  to  those  political  parties  which  at 
the  last  previous  election  had  a  candidate 
for  governor,  is  inapplicable  to  any  new 
parties  that  may  arise,  and  for  that  reason 
does  not  prevent  the  formation  of  new  part- 
ties  which  may  nominate  in  the  former  man- 
ner till  they  come  under  its  provisions. 
Morrow  v.  Wipf,  22  S.  D.  146,  115  N.  W. 
1121. 

46.  N.  D.  Laws  1907,  chap.  109,  known 
as  the  primary  election  law,  is  not  intend- 
ed to  provide  for  and  regulate  the  nomi- 
nation of  candidates  who  do  not  stand  for 
or  represent  a  political  principal  or  party; 
it  being  intended  only  to  regulate  party 
nominations.  State  ex  rel.  Hagendorf  v. 
Blaisdell,  —  N.  D.  — ,  127  N.  W.  720. 
Oath  of  oandldate. 

47.  A  primary  election  law  requiring  a 
candidate  for  nomination  to  the  state  legis- 
lature to  take  an  oath  that  he  is  a  candidate 
of  a  designated  political  party,  and  to  make 
a  pledge  to  the  people  that  he  will  support 
and  vote  for  that  candidate  of  his  party  for 
United  States  Senator  who  has  received  a 
majority  of  such  party  votes  for  that  posi- 
tion at  the  primary  election,  or  at  the  suc- 
ceeding general  election,  violates  a  constitu- 
ional  provision  requiring  a  member  of  the 
legislature  to  take  and  snbscribe  an  oath 
that  he  will  support  the  Constitutions  of 
the  United  States  and  of  the  state,  and  will 
faithfully  discharge  the  duties  of  his  of- 
fice, and  that  no  other  oath,  declaration,  or 
test  shall  be  required  as  a  qualification  for 
office.  State  ex  rel.  McCue  v.  Blaisdell,  18 
N.  D.  55,  24  L.R.A.(N.S.)  466,  118  N.  W. 
141. 

b.  Nomination  by  Direct   Vote. 

48.  It  is  competent  for  the  legislature  to 
provide  for  the  nomination  of  party  candi- 
dates for  elective  offices  by  a  direct  vote 
of  the  members  of  the  different  political 
parties  at  an  election  for  that  purpose. 
State  ex  rel.  Montgomery  v.  Anderson,  18 
N.  D.  349,  118  N.  W.  22. 

49.  While  the  legislature  has  the  power 
to  provide  for  nominations  by  a  direct  vote, 
and  to  prescribe  rules  and  regulations  for 
the  conduct  of  primary  elections  and  the 
government  of  political  parties,  such  rules 
and  regulations  must  be  reasonable,  and 
operate  on  voters  and  candidates  of  the  same 
class  with  substantial  equality,  but  absolute 
equality  in  all  things  is  not  a  necessary 
requirement.  State  ex  rel.  Montgomery  v. 
Anderson,  18  N.  D.  149,  118  N.  W.  22. 

c.  Vominationt  >y  Conventions. 

Class  iegtDuttion  as  to,  see  Constitutional 
Law,  45. 


Unconstitutionality   in   part  of  statute   as 

to,  see  Statutes,  20,  21. 
Title  of  statute  as  to,  see  Statutes,  35,  36 

DeaicBatloB  of  poUtioal  party. 

50.  While  authorities  are  not  in  harmony 
as  to  what  principles  constitute  the  prin- 
ciples of  Socialism,  their  main  tenets  are 
sufficiently  understood  and  agreed  upon,  so 
the  word  "Socialist"  may  be  used  to  des- 
ignate a  political  party.  State  ex  rel. 
Cooper  v.  Blaisdell,  17  N.  D.  575,  118  N. 
W.  225. 

n'omlnatlaK  eoBTeBtlona  (eiterally. 
Partial  invalidity  of  statute  as  to,  see  Stat- 
utes, 20,  21. 

61.  The  desire  to  prevent  bloodshed  is 
not  a  sufficient  excuse  to  justify  delegates 
to  a  convention  of  a  prominent  political 
party  in  refusing  to  attend  the  meetinR  or- 
ganized by  the  central  committee.  State 
ex  rel.  Howells  v.  Metcalf,  18  S.  D.  393,  67 
L.R.A.  331,  100  N.  W.  923. 

52.  Delegates  are  not  justified  in  refus- 
ing to  attend  the  convention  organized  by 
the  central  committee  of  a  political  party 
because  there  are  contesting  delegations, 
and  the  central  committee  is  favorable  to 
the  opposing  faction.  State  ex  rel.  Howells 
V.  Metcalf,  18   8.  D.  393,  87  L.R.A.   331, 

100  N.  W.  923. 
Recnlarlty  of  ooBTeatlon. 

53.  That  faction  of  a  county  convention 
which  assembles  at  the  place  designated  by 
the  chairman  and  a  majority  of  the  county 
committee,  organizes,  and  proceeds  to  nom- 
inate candidates,  must  be  regarded  as  the 
regular  representative  of  the  party,  in  the 
absence  oi  anything  which  justifies  dele- 
gates in  refusing  to  attend  at  the  place 
selected.  State  ex  rel.  Howells  v.  Metcalf, 
18  S.  D.  393,  67  L.R.A.  331,  100  N.  W.  923. 
Contest'betweea  deleKatea. 

54.  Where  the  state  central  committee  of 
a  political  party  has  heard  and  determined 
a  contest,  after  notice  and  upon  the  merits, 
between  contesting  delegates  to  a  state  con- 
vention, as  to  the  regularity  of  the  county 
conventions  by  which  they  were  elected,  and 
its  action  has  been  affirmed  by  the  conven- 
tion, such  determination  is  conclusive  upon 
the  courts,  even  as  between  rival  nominees 
of  such  conventions  for  county  offices.  State 
ex  rel.  Mitchell  v.   Larson,   13  N.  D.  420, 

101  N.  W.  315. 

Cbance  of  TOtlns  place. 
Admissibility  of  evidence  that  no  injury  fol- 
lowed, see  Evidence,  650. 

65.  It  is  only  in  case  of  emergency  or 
extraordinary  circumstances  that  a  change 
of  a  voting  place  at  a  primary  election 
should  be  upheld.  Elvick  v.  Groves,  17  N. 
D.  561,  118  N.  W.  228. 
QnallflcatloB  and  ohallense  of  Totcrs. 

56.  A  primary  election  is  an  "election" 
within  the  constitutional  provision  which 
prescribes  the  qualifications  of  voters  at 
"any  election."     Johnson  v.  Grand  Forks 
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County,  16  N.  D.  363,  126  Am.  St.  Rep. 

662,  113  N.  W.  1071. 

[Cited  in  note  in  18  L.R.A.(N.S.)  412. 
on  "primary  elections"  as  within  Con- 
stitution or  statute  relating  to  elec- 
tions generally.] 

67.  That  part  of  the  Primary  Election 
Law  providing  that  a  voter  at  a  primary 
might  be  challenged  on  the  ground  that  he 
is  not  a  member  of  the  party  whose  ticket 
he  is  voting,  and  be  required  to  swear  that 
he  is  a  member  of  such  party  in  good  faith 
and  that  he  intends  to  support  the  prin- 
ciples and  candidates  nominated  at  audi 
primary,  is  valid  as  tending  to  conserve  the 
purposes  sought  to  be  accomplished  and 
does  not  preclude  the  voter  from  supporting 
the  party  of  his  choice,  nor  does  it  conflict 
with  the  Constitution  in  that  it  adds  to 
the  qualifications  of  electors  prescribed 
thereby.  Morrow  v.  Wipf,  22  S.  D.  146,  116 
N.  W.  1121. 

Ballots. 

Power  of  courts  to  compel  putting  of  names 
of  candidates  for  senators  on,  sec 
Courts,  14. 

Mandamus  to  compel  placing  name  of  can- 
didate on,  see  Mandamus,  45. 

68.  A  petition  to  have  one's  name  placed 
on  a  primary  election  ballot  is  too  late  on 
the  last  statutory  day  if  it  is  a  legal  holi- 
day. State  ex  rel.  Miller  v.  Burnham,  — 
N.  D.  — ,  127  N.  W.  504. 

'59.  Neither  N.  D.  Laws  1007,  chap.  109; 
nor  §  10  thereof,  which  reads  "Any  citizen 
otherwise  eligible  by  law,  affiliated  with  or 
representing  the  principles  enumerated  in 
the  national  platform  of  the  following  par- 
ties, are  eligible  to  nomination  under  this 
act;  the  Republican,  the  Democratic  party, 
or  any  party  designation  that  cast  five  per 
cent  of  the  votes  cast  for  Governor  at  the 
last  general  election,  and  it  shall  be  un- 
lawful for  any  person  to  call  for  or  vote  a 
ballot  at  the  primary  election  herein  pro- 
vided for,  except  a  ballot  representing  the 
party  or  principle  with  which  he  afhliates, 
.  .  ." — is  invalid  as  furnishing  no  method 
by  which  new  parties  may  secure  the  print- 
ing of  party  ballots  for  use  at  the  primary 
election,  inasmuch  as  by  N.  D.  Rev.  Codes 
1800,  §  501,  candidates  for  office  may  be 
nominated  by  certificate  of  nomination  con- 
taining a  party  name,  and  such  names  then 
appear  on  the  ballot  in  the  individual 
column,  and  a  party  represented  by  can- 
didates whose  names  have  appeared  in  the 
individual  column,  followed  by  the  party 
designation  on  the  ballot  used  at  the  general 
election  and  who  have  received  five  per 
cent,  of  the  votes  cast  for  Governor,  is 
entitled  to  a  separate  ballot  at  the  next 
primary  election.  State  ex  rel.  Hagendorf 
V.  Blaisdell,  —  N.  D.  — ,  127  N.  W.  720. 
Number  of  votes  required  to  momlmate. 

60.  The  requirement  that  a  candidate  for 
nomination  for  an  office  under  the  primary 
election  law,  must  receive  thirty  p«r  cent, 
of  the  votes  cast  by  his  party  for  the  office 
of  secretary  of  state,  in  the  district  or  sub- 
division from  which  he  is  a  candidate,  is 


not  such  an  unreasonable  requirement  that 
the  law  is  unconstitutional.  State  ex  reL 
Montgomery  v.  Anderson,  18  N.  D.  149,  118 
N.  W.  22. 

61.  N.  D.  Laws  1007,  chap.  109,  %  12, 
providing  the  number  of  votes  neceasarr 
to  secure  a  nomination  for  a  public  office 
applied  to  district  and  county  as  well  as 
state  offices.  State  ex  rel.  Dorval  ▼.  Hamil- 
ton, —  N.  D.  — ,  129  N.  W.  916. 

62.  N.  D.  Laws  1907,  §  12,  chap.  109,  p. 
167,  the  primary  election  law,  reads  at 
follows:  "If  the  total  vote  cast  for  aor 
party  condidate  or  candidates  for  any  oSa 
for  which  nominations  are  herein  provided 
or  shall  equal  less  than  30  per  cent  of  tlie 
total  ntmiber  of  votes  cast  for  secretary  of 
state  of  the  political  party  he  or  they  rep- 
resented at  the  last  general  election,  na 
nomination  shall  be  made  in  that  party  or 
such  office,  but  if  30  per  cent  or  more  of 
such  vote  is  cast  and  there  is  more  thaa 
onO'  candidate,  for  any  such  office,  the  per- 
son receiving  the  highest  nimiber  of  votei 
shall  be  declared  the  nominee  of  such  party 
for  such  office;  provided,  further,  that 
where  there  is  more  than  one  person  to  be 
elected  to  the  same  office  the  persons  to  the 
number  to  be  elected  receiving  the  highest 
number  of  votes  cast  for  such  office  shall 
be  declared  the  nominees  of  the  party  for 
such  offices."  Held,  that  the  30  per  cent 
requirement  therein  contained  applies  to 
county  and  district  offices  as  well  as  to 
other  "offices.  State  ex  rel.  Montgomery  v. 
Anderson,  18  N.  D.  149,  118  N.  W.  22. 

63.  N.  D.  Laws  1907,  §  12.  chap.  109, 
p.  167,  the  Primary  Election  Law,  reads: 
"12.  Percentage  of  Votes  Required  for 
Nomination.  If  the  total  vote  cast  for  any 
party  candidate  or  candidates  for  any  ofBre 
for  which  nominations  are  herein  provided 
for  shall  equal  less  than  30  per  cent  of  the 
total  nimiber  of  votes  cast  for  secretary 
of  state  of  the  political  party,  he  or  they 
represented  at  the  last  general  election, 
no  nomination  shall  be  made  in  that  party 
for  such  office,  but  if  30  per  cent  or  more  of 
such  vote  is  cast  and  there  is  more  than 
one  candidate  for  any  such  office,  the  person 
receiving  the  highest  number  of  votes  shall 
be  declared  the  nominee  of  such  party  for 
such  office;  provided,  further,  that  where 
there  is  more  than  one  person  to  be  elected 
to  the  same  office  the  persons  to  the  number 
to  be  elected  receiving  the  highest  number 
of  votes  cast  for  such  office  shall  be  declared 
the  nominees  of  the  party  for  such  office." 
Held,  that  the  proviso  limits  the  applica- 
tion of  the  30  per  cent  rule,  to  candidates 
for  nomination  to  offices  of  which  there  is 
not  more  than  one  of  the  same  name  to  be 
filled  at  the  succeeding  electicm.  State  ex 
rel.  Purcell  v.  Anderson,  18  N.  D.  147,  118 
N.  W.  29. 

64.  Under  the  Laws  of  1907,  §  12,  chap. 
109,  p.  167,  the  primary  election  law,  which 
provides  that  unless  a  candidate  for  office 
receives  more  than  thirty  per  cent  of  the 
vote  cast  by  their  party  for  secretary  of 
state  at  the  last  preceding  general  elertion. 
no  nomination  shall  be  made,  no  nominatitn 
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is  made  at  a  primary  election  unless  a 
candidate  receives  more  than  thirty  per 
cent  of  the  vote  cast  bj  his  party  for  the 
office  of  secretary  of  state  at  the  last  pre- 
ceding general  election,  in  his  district,  or 
subdivision.  State  ex  rel.  Montgomery  v. 
Anderson,  18  N.  D.  149,  118  N.  W.  22. 

65.  Under  N.  D.  Laws  1907,  §  12,  chap. 
109,  p.  157,  when  more  than  one  office  of 
the  same  name,  within  the  same  territory 
or  subdivision,  is  to  be  filled,  candidates 
for  nomination  to  the  number  to  be  nom- 
inated, receiving  the  highest  number  of 
votes  of  the  party  which  they  represent, 
are  the  nominees  of  such  party,  regardless 
of  the  thirty  per  cent  rule  provided  for  in 
such  act.  State  ex  rel.  Purcell  v.  Anderson, 
18  N.  D.  147,  118  N.  W.  29. 

66.  Under  the  provisions  of  the  general 
primary  election  law,  the  claesification  pro- 
vided by  the  requirement  of  X.  D.  Laws 
1907,  §  12,  chap.  109,  to  the  effect  that  no 
nomination  shall  be  made  unless  the  vote 
cast  for  state,  district,  or  county  offices 
is  at  least  30  per  cent,  of  the  total  number 
of  votes  cast  for  the  candidate  for  Secretary 
of  State  of  each  political  party  at  the  last 
general  election,  is  arbitrary,  unnatural, 
and  lacks  uniformity  in  the  different  coun- 
ties of  the  state,  by  reason  of  the  fact 
that  the  standard  provided  for  determining 
the  basis  of  classincation  places  the  party 
group  authorized  to  make  a  nomination  in 
each  county  in  a  relation  to  the  actual 
party  strength  and  to  each  other  that  is  un- 
stable, inconstant,  and  without  uniformity 
in  tlie  different  counties  of  the  state,  and 
is  therefore  unconstitutional  and  void. 
State  V.  Anderson,  18  N.  D.  149,  118  N.  W. 
22,  overruled.  State  ex  rel.  Dorval  v.  Ham- 
ilton, —  N.  D.  — ,  129  N.  W.  916. 

d.  Jfomination  hy  Petition. 

67.  Kotwithstanding  the  "Primary  Elec- 
tion Law,"  N.  D.  Rev.  Codes  1899,  §  501, 
providing  for  nominations  by  petition,  and 
the  placing  of  the  names  of  candidates  so 
nominated  upon  the  Australian  ballot  for 
use  at  the  general  election,  is  still  in  force, 
and  provides  a  method  whereby  persons  may 
be  nominated  as  candidates  for  state  and 
concessional  offices  as  representing  a  col- 
lection of  individuals  too  few  in  number 
to  be  entitled  to  a  party  ballot  at  the  pri- 
mary or  a  separate  column  on  the  ballot  at 
the  general  election.  •  State  ex  rel.  Hagen- 
dorf  V.  Blaisdell,  —  N.  D.  — ,  127  N.  VV. 
720. 

68.  Under  S.  D.  Rev.  Pol.  Code,  §  1902, 
providing  for  the  nomination  for  office  by  a 
petition  to  be  signed  by  twenty  resident 
electors  if  the  electoral  division  is  less  than 
the  state,  and  that  each  elector  signing 
the  petition  shall  add  his  signature,  his 
business,  place  of  business,  and  post  office 
address,  a  petition  signed  by  twenty-four 
persons,  of  whom  only  fifteen  added  their 
post  office  address  or  their  residence  was 
insufficient.  Harris  v.  King,  21  S.  D.  47, 
109  N.  W.  614. 


Fees. 

69.  The  Primary  Election  Law  (S.  D. 
Laws  1907,  c.  139),  in  so  far  as  it  pro- 
vides for  the  collection  of  fees  for  filing 
nominations  by  petition,  is  void.  Morrow  v. 
Wipf,  22  S.  D.  146,  115  N.  W.  1121. 

70.  8.  D.  Laws  1907,  c.  139,  §  10,  pro- 
viding for  the  payment  of  certain  raes. 
for  filing  nominating  petitions  under  the 
primary  election  law  is  unconstitutional  as 
an  invasion  of  the  rights  of  a  person,  duly 
qualified,  to  become  a  candidate  and  of  elec- 
tors to  support  the  candidate  of  their  choicL- 
where  the  fees  are  not  uniform  and  bear 
no  relation  to  the  services  of  the  official. 
Ballinger  v.  McLaughlin,  22  S.  D.  206,  116 
N.  W.  70. 

e.  Certificates  of  domination. 

Presumption  of  truth  of  facts  recited  in, 
see  Evidence,  129. 

Who  may  maintain  injunction  against  cer- 
tifying names  of  candidates  for  United 
States  Senator,  see  Injunction,  69. 

See  also  supra,  27. 

71.  Certificates  of  nomination,  provided 
for  by  N.  D.  Rev.  Codes  1899,  §  501,  need 
not  be  verified.  State  ex  rel.  Cooper  v. 
Blaisdell,  17  N.  D.  575,  118  N.  W.  225. 

72.  In  the  performance  of  his  duties  as 
secretary  of  state,  in  certifying  the  names 
of  candidates  for  state  offices  to  the  dif- 
ferent county  auditors  for  printing  upon 
the  ballot  to  be  used  at  the  general  election, 
the  secretary  acts  in  a  ministerial  capacity : 
and,  when  certificates  of  nomination  filed 
with  him  are  legal  in  form,  it  is  not  an\ 
part  of  his  duty  to  examine  into  the  fact& 
recited  in  such  certificates  to  ascertain  their 
truth  or  falsity.  State  ex  rel.  Cooper  v. 
Blaisdell,   17   N.  D.   575,   118  N.  W.  225. 


IV.  Contests  wf  Elections. 

Certiorari  as  substitute  for  contest,  see 
Certiorari,  6,  7. 

Presumption  from  failure  to  call  witness, 
see  Evidence,  90. 

Sufficiency  of  evidence  as  to  age  of  con- 
testee,   see   Evidence,   879. 

Contest  of  election  on  question  of  authoriz- 
ing sale  of  liquor,  see  Intoxicating  Li- 
quors, 14,  15. 

Contest  for  removal  of  county  seat,  judg- 
ment by  default,  see  Judgment,  7. 

Newly  discovered  evidence  as  ground  for 
new  trial,  see  New  Trial,  55-63. 

Contest  of  title  to  office,  see  Officers,  I. 
b. 

Sufficiency  of  answer  in,  see  Pleading,  291a. 

73.  There  is  no  right  to  contest  any  elec- 
tion unless  power  is  conferred  by  statute  for 
such  purpose.  Treat  v.  Morris,  —  S.  D. 
— ,  127  N.  W.  554. 

74.  Where  the  contestant  in  an  election 
contest  gives  insufficient  security,  the  court 
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should  not,  in  the  absence  of  anything  to 
show  that  the  ineffectual  attempt  therein 
was  made  in  bad  faith,  have  dismissed  the 
proceedings  until  a  motion  upon  notice  for 
additional  security  had  been  made  and 
granted  and  the  time  fixed  by  the  court  for 
giving  such  security  had  elapsed,  under  S. 
D.  Rev.  Pol.  Code,  §  1095,  and  S.  D.  Rev. 
Code  Civ.  Proc.  §  437.  Murtha  v.  Howard, 
•20  S.  D.  152,  105  N.  W.  100. 
Notice  of  contest. 

Of  local   option   contest,   see   Intoxicating 
Liquors,  15. 

75.  A  statutory  notice  of  contest  of  an 
election,  reciting  that  the  grounds  upon 
which  plaintiff  will  contest  the  right  of 
defendant  to  an  office,  and  upon  which  the 
plaintiff  claims  said  office  for  himself  "are 
set  out  in  the  hereunto  attached  complaint, 
which  said  complaint  is  hereby  made  a 
part  of  this  notice,"  makes  the  so-called 
complaint  a  part  of  the  notice  of  contest, 
and  the  recitals  thereof  ought  to  be  con- 
sidered in  determining  the  sufficiency  of 
the  facts  and  grounds  upon  which  the  con- 
testant relies.  Murtha  v.  Howard,  20  8. 
D.  152,  106  N.  W.  100. 

Notice  of  appUoatloB  for  Jadgmeiit. 

76.  Where  an  elector,  as  authorized  by 
S.  D.  Rev.  Pol.  Code,  §  1993,  was  granted 
leave  to  answer  and  defend  a  contest  for 
the  removal  of  a  county  seat,  and  has 
served  notice  of  his  appearance  on  the 
attorney  for  the  contestant  by  mail,  as  au- 
thorized by  S.  D.  Rev.  Code  Civ.  Proc. 
§  554,  three  days  before  application  for 
judgment  on  default  of  the  board  of  county 
commissioners,  such  elector  was  entitled  to 
eight  days'  notice  of  the  application  for 
judgment,  as  provided  by  S.  D.  Rev.  Code 
Civ.  Proc.  §  237,  which  by  8.  D.  Rev.  Pol. 
Code,  §  1999,  is  made  applicable  to  contest 
proceedings.  Griffin  v.  Walworth  Coiinty, 
20  S.  D.  142,  104  N.  W.  1117. 


V.  Editobial  Notes. 

Right   to   damages   for   being  prevented 
from  voting.  31   L.R.A.(N.S.)    1106. 

Qnallfloatlona  of  votera;  reKlatratlon. 

Power  of  state  to  impose  qualifications 
for  voters  and  office  holders. 

97  Am.  Dec.  263. 
Right  of  women  to  vote. 

27  L.R.A.(N.S.)   522. 
Whether   "residence"   as  qualification  of 

voters,  means  "domicil." 

10  L.R.A.(N.S.)   759. 
Constitutionality    of    registration    laws. 
23  Am.  Dee.  642. 
Legislative    power    to    fix    proof    of   un- 
registered elector's  right  to  vote. 

28  Am.  St.  Rep.  260. 
Effect  of  loss  or  destruction  of  registry 

lists.  28  L.R.A.(N.S.)   989. 


Elections  senerally. 

Essentials  to  validity  of  elections. 

83  Am.  Dee.  741 
Irregularities  avoiding  elections. 

90  Am.  St.  Bep.  4t. 
Effect  on  election  of  irregularity  of  ela- 
tion officers.  8  Am.  St.  Rep.  37". 
Personal   liability  of  election  officer  (or 
rejecting  ballots.           11  L.R.A.(N.S.)  501. 
Necessity   of   notice   or   proclamation  of 
election.                         120  Am.  St.  Kep.  794. 
_  What  objects  or  purposes  may  be  cotb- 
bined  in  single  question  submitted'  to  vottrt. 
26  L.R.A(N.S.)  665. 
Applicability    of    provisions    relating  to 
general  elections,  to  elections  other  than  of 
officers.                          14   L.R.A.(N.S.)   850. 
Right  of  candidate  standing  second  where 
person  receiving' largest  vote  ineligible. 

13  L.R.A.(N.S.)  101  J. 
_  Basis  for  computation  of  majority  essen- 
tial  to  adoption   of   proposition   submitted 
at  general  election.       22  L.R.A.(N.S.)  478. 
BaUots. 

Constitutionality    of    statute    providinf 
that  ballots  be  niunbered. 

8  L.R.A.(N.S.)  888. 
Effect  of  failure  to  number  ballots. 

1  L.R.A.(N.S.)   658. 
Distinguishing    marks    invalidating  bal- 
lot- 49  Am.  St.  Rep.  240. 
Operation  of  mark  under  party-  embkm 
as  affected  by  marks  opposite  names  of  goat 
candidates.                  28    L.R.A.(N.S.)    461. 
Assistance  of  unauthorized  person  in  pre- 
paring  ballots,   as   affecting  validity. 

29  L.R.A.(N.S.)  1170. 
Scope  and  effect  of  election  law  provisiooi 

for  preserving  ballots.  • 

30  LJLA.(N.S.)  601 
Printing   name   on   official   ballot  dor 

than  once.  60  Am.  St  Rep.  699. 

Right  of  elector  to  vote  for  candidate 
not  named  on  official  ballot. 

91  Am.  St  Rep.  682. 
Votlns  macUne. 

Constitutionality  of  statutes  autboriua; 
use  of  voting  machines 

124  Am.  St  Rep.  571 

Voting  machine  as  violative  of  constitu- 
tional requirement  that  all  elections  be  br 
ballot  7  L.R.A.(N.S.)  621;  25  UBA 
(N.S.)  188. 

PrimariM;  nominations. 

Constitutionality  of  primary  elertioi 
laws.  22  L.R.A.(N.S.)  1136. 

"Primary  elections"  as  within  Constitu- 
tion or  statute  relating  to  elections  general- 
ly. 18  L.R.A(N.S.)  4Ji 

Conclusiveness  of  oertificati  of  nomina- 
tion. 9  L.R.A.(N.&)  916- 
Conteat  of  election. 

Adequacy  of  provision  for  eontesting  el«^ 
tion,  other  than  of  officers,  upon  gronnd* 
and  in  manner  prsacribed  by  statute  haviiig 
reference  only  to  election  of  officers. 

18  UR.A(NA)  5««- 
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WAGER   CONTRACT. 


Right    to    commissions    for    making,    see 

Brokers,  18. 
"Validity  of  wager  contracts,  see  Contracts, 

IV.  d. 


WAIVER. 


Of    provision    as    to    title    on    conditional 

sale,  see  Action  or  Suit,  23. 
Of  illegal  title  under  cropper's  contract,  see 

Action  or  Suit,  32. 
Of   right  to   recover   attached  property   of 

discharged    bankrupt,    see    Action    or 

Suit,  33. 
Of  right  to  change  of  venue,  see  Action  or 

Suit,  123. 
Of  right  to  appeal  from  order  overruling 

dimurrer,  see  Appeal  and  Error,  37. 
Of  irregularity  consisting  of  double  appeal, 

see  Appeal  and  Error,  48. 
Of  exceptions  and  assignments  of  error,  see 

Appeal  and  Error,  IV.  s. 
Of  objections,  see  Appeal  and  Error,  VII. 

g- 
Of  presentment,  see  Bills  and  Notes,  7. 
Of  provision   in  contract  with  broker,  see 

Brokers,  26. 
Of  stipulation  in  cropper's  contract  as  to 

title   to   crops,   see   Chattel   Mortgage, 

3. 
Of   lien   of   chattel   mortgage,   see   Chattel 

Mortgage,   VI. 
Of    unauthorized    appearance   in    contempt 

proceeding,  see  Contempt,  7. 
Of   lack   of   jurisdiction   in   contempt  pro- 
ceeding,  see   Contempt,  0. 
Of  written  approval  of  settlement,  see  Con- 
tracts, 36,  37. 
Of  right  to  rescind  contract,  see  Contracts, 

185. 
Of  performance  of  contract,  see  Contracts, 

V.  c. 
Of  disqualification  of  judge,  see  Courts,  54- 

S6a. 
Of  right  to  time  to  prepare  for  trial,  see 

Criminal  Law,  13. 
Of  preliminary  examination,  see  Criminal 

Law,   51. 
Of  plea  of  former  jeopardy,  see  Criminal 

Law,  58. 
Of    objection    to    information    because    of 

duplicity  by  failure  to  demur,  see  Crim- 
inal Law,  58a. 
By  failing  to  object  to  deposition,  see  De-  ■ 

position,  8,  9.  I 

Of  right  to  deny   liability  to   assignee  of 

claim,  see  Estoppel,  20. 
Of  right  to  rely  on  fraud,  see  Estoppel,  22. 
Of  right  to  recover  for  use  and  oecupatiou, 

see  Estoppel,  46. 
Snfiiciency  oi  evidence  of,  see  Evidence,  353, 

906. 
Sufficiency    of    evidence    of    agreement    to 

waive  lien  on  crops,  see  Evidence,  927. 
Supp.  Dak.  Dig. — 62. 


Of  right  to  rescind,  buVden  of  proof  as  to. 
see  Evidence,  II.  d. 

Burden  of  proving,  see  Evidence,  II.  d. 

Of  usual  manner  of  procedure  for  laying 
out  highway,  see  Highways,  9. 

Of  homestead  exemption,  see  Homestead. 
12. 

Of  right  to  individual  conveyance  of  land, 
see  Homestead,  19. 

Of  right  to  have  damages  from  improvident 
injunction  assessed  in  the  injunction 
suit,  see  Injunction,  84. 

Of  provisions  in  insurance  policy,  see  In- 
surance, III. 

Of  irregularities  in  referee's  report,  see 
Judgment,  153. 

Of  service  of  pleading  on  appeal  from 
justice's  judgment,  see  Justice  of  the 
Peace,  57. 

Of  undertaking  on  appeal  from  justice's 
judgmentf  see  Justice  of.  the  Peace,  VI. 
e,  1. 

Of  condition  in  lease  that  title  to  crops 
remain  in  lessor  until  division,  see 
Landlord  and  Tenant,  8. 

Of  condition  to  give  notice  to  quit,  see 
Landlord  and  Tenant,  25. 

Of  rights  given  by  service  of  notice  to 
quit,  see  Landlord  and  Tenant,  26. 

Of  right  to  claim  exemption,  see  Levy  and 
Seizure,  11,  12. 

Of  defects  in  notice  by  demanding  and  ac- 
cepting indemnity  bond,  see  Levy  and 
Seizure,  22. 

Of  thresher's  lien,  see  Liens,  18. 

Of  right  to  mechanic's  lien,  see  Liens,  V. 
e. 

Of  defects  in  redemption  proceedings,  see 
Mortgage,    146. 

Of  right  to  new  trial,  see  New  Trial,  8. 

Of  notice  of  motion  for  new  trial,  see  New 
Trial,  VII.  c. 

Of  right  to  object  to  pleading,  see  Plead- 
ing, H.  i. 

Of  irregularity  in  referee's  report,  see  Ref- 
erence, 11. 

Of  breach  of  warranty,  see  Sale,  IV,  c,  3. 

Of  specific  defects  in  title  to  land,  see  Spe- 
cific Performance,  6. 

Of  right  to  compel  specific  performance  of 
•  contract,  see  Specific  Performance.  34. 

Of  findings  by  jury  by  moving  for  directed 
verdict,  see  Trial,  222. 

Of  right  to  directed  verdict,  see  Trial,  224. 

Of  conversion  of  property,  see  Trial,  280. 

Of  right  to  jury  trial,  see  Trial,  I.  b. 

Question  for  jury  as  to,  see  Trial,  IV.  e. 

Of  performance  by  vendee,  see  Vendor  and 
Purchaser,  14. 

Of  right  to  rescind  contract  for  purchase 
of  land,  see  Vendor  and  Purchaser, 
43-48. 

The  question  of  waiver  being  one  of  in- 
tention, and  where  the  evidence  shows  that 
the  plaintiff  was  not  called  upon  to  elect 
which  of  two  remedies  he  would  pursue 
there  would  be  no  waiver  of  the  right  not 
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WALLS— WARRANTY. 


pursued.    McFadden  v.  Thorpe  Elevator  Co. 
18  N.  D.  93,  118  N.  W.  242. 


4«» 


WAIX8. 

Party  walls,  see  Party  Wall. 
*  ■» 


WAB. 

Editorial  note. 

What    is    levying    war    against    United 
States.  94  Am.  Dec.  679. 


WARDS. 

Indians  aa  wards  of  government,  see  In- 
diana. 


*«» 


WAREHOUSEMEN. 

Liability  on  bonds  of,  see  Bailment,  2. 

Right  of  action  by  foreign  corporation  on 
warehouse  receipt,  see  Corporations,  64. 

As  to  grain  elevators,  see  Grain  Elevators. 

Sale  of  grain  by  delivery  of  warehouse  re- 
ceipt, see  Sale  1,  22. 

Direction  of  verdict  in  action  on  bond  of, 
see  Trial,  286. 

1.  A  public  warehouseman  licensed  to  do 
business  under  N.  D.  Laws  1901,  chap.  141, 
p.  180,  Rev.  Code,  §§  2262-2272,  relating 
generally  to  warehouses  for  the  storage  of 
goods,  wares,  and  merchandise,  may  issue 
and  deliver,  as  security  for  his  indebted- 
ness, to  bis  creditor  a  warehouse  receipt 
upon  property  actually  contained  in  the 
warehouse  and  owped  by  thft  warehouseman. 
State  use  of  Hart-Parr  Co.   v.   Robb-Law- 

•rence  Co.   17   X.   D.  257,  18  LR.A.(N.S.) 
227,  115  N.  W.  846.  . 

2.  The  execution  and  delivery,  by  a  pub- 
lic warehouseman  to  his  creditor,  of  a  re- 
ceipt upon  property  actually  contained  in 
his  warehouse  and  owned  by  him,  for  the 
purpose  of  securing  the  indebtedness  by  a 
lien  upon  the  property,  operates  as  a  valid 
pledge  without  the  necessity  of  an  actual 
change  of  possession;  a  symbolic  or  con- 
structive delivery  through  the  issuance  and 
delivery  of  the  warehouse  receipt  being  suf- 
ficient. State  use  of  Hart-Parr  Co.  v.  Robb- 
Lawrence  Co.  17  N.  D.  257,  16  L.R.A.(N.S.) 
227,  115  N.  W.  846. 

Editorial  notes. 

Warehouseman's  lien.      42  Am.  Dec.  257. 

Transfer  and  negotiability  of  warehouse 
receipts.  84  Am.  Dec.  752. 

Intent  as  ingredient  of  offense  by  ware- 
houseman selling  goods  for  which  receipt 
issued.  27  L.R.A.(N.S.)   160. 

Duty  of  warehouseman  in  care  of  prop- 
erty. 136  Am.  St  Rep.  212. 


Liability  of  warehouseman. 

24  Am.  Dec  14S. 

Liability  of  warehouseman  for  goodi 
stored  in  building  other  than  that  called 
for  l>y  contract.  24  L.RA.(N.S.)  1117. 

Liability  of  warehouseman  for  injury  bt 
weevil.  26  LR_A.(N.S.)  1114. 

S|)eculation  in  commodities  as  within  ot- 
tensible  or  implied  authority  of  member  of 
firm  operating  warehouse. 

27  LR.A.(N.a)  1015. 

Power  of  equity  to  regulate  charges  «f 
public  warehousemen.    24  L.R.A.(N.S.)  3M. 


»»» 


WAREHOUSE   RECEIPT. 

See  Warehousemen. 


<  «» 


WARKUrO. 

Duty  to  give  to  servant,  see  Master  tad 
Servant,  4. 


*«» 


WARRANT  OF  ATTORNEY. 

To  confess  judgment,  see  Judgment,  L  h. 
*  ■  » 
WARRANTS.  . 

Right  of  action  by  agent  taking  assignmeat 
of,  see  Action  or  Suit,  6a. 

Election  of  remedy  on,  see  Action  or  Suit, 
26. 

For  payment  of  bonds  for  erection  of  state 
normal  school,  see  Bonds,  9. 

In  contempt  proceeding,  see  Contempt,  13. 

Of  county,  see  Counties,  II.  b. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence,  II.  j,  3,  6,  (3). 

Guaranty  of  payment  of,  see  Guaranty,  5. 

SufiBciency  of  complaint  on  information  and 
belief  to  justify  issuance  of,  see  In- 
dictment, etc.,  1. 

Running  of  limitation  against  actios  oa, 
see  Limitation  of  Actions,  38. 

Mandamus  to  compel  drawing  of,  see  Man- 
damus, 26,  27. 

In  payment  for  public  improvement,  set- 
Municipal  Corporations,  46-50. 

Assessment  warrant  for  public  improw- 
ment,  see  Public  Improvements,  9. 

School  warrants,  liability  on,  see  Schools. 
18. 

Search  warrant,  see  Search  Warrant. 

Township  warrant,  see  Towns,  UL 


WARRANTT. 


Covenant  of,  see  Covenant. 
In  insurance  contract,  see  Insuranee,  O.  '■ 
On  sale  of  personalty,  see  Sale,  lU.      ^ 
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IXrATEBCOITBSE. 

What  is,  see  Waters,  24. 

'WATSK8. 

I.  In  Genksai. 
II.  Rights  op  Ripabiak  Ownsbs. 

III.   SUBFACE  WaTEB. 

TV.  What  abe  Watebcwubses. 

V.  EoiTOBIAf.  KOTES. 

Bonds  for  construction  of  waterworks,  see 
Bonds,  12,  17,  18,  22,  23,  30. 

Jurisdiction  of  Federal  court  of  application 
to  compel  construction  of  bridge  over 
navigable  river,  see  Ck>urt8,  63. 

Federal  court  following  state  decision  as  to 
issuance  of  bonds  for  construction  of 
waterworks,  see  Courts,  83-86. 

Aa  to  dams,  see  Dams. 

Drains  and  sewers,  see  Drains  and  Sewers. 

Judicial  notice  as  to  navigable  rivers,  see 
Evidence,  12,  13. 

A«  to  construction  of  waterworks  plant  by 
city,  see  Injunction,  23,  24,  67;  Mu- 
nicipal Corporations,  26,  34,  35,  38. 

Injunction  in  protection  of  water  rights, 
see  Injunction,  I.  c. 

Implied  contract  by  municipality  on  grant- 
ing of  franchise  to  water  company,  see 
Municipal  Corporations,  30. 

Liability  of  city  for  water  taken  from  wells, 
see  Municipal  Corporations,  32  33,  62, 
53. 

Retrospective  operation  of  statute  for  con- 
struction of  bridge  over  navigable  river, 
see  Statutes.  97. 

Right  of  city  to  tax  property  of  ei^isting 
water  company  to  pay  for  constructing 
ita  own  plant,  see  Taxes,  2. 


I.  In  Genebal. 

1.  One  cannot  cut  through  the  edge  of 
*  well  whether  it  is  supplied  by  spring  or 
surface  water,  even  in  the  course  of  natural 
drainage,  for  the  purpose  of  filling  a  water- 
ing place  for  his  stock,  if  the  flow  from  the 
ditch,  follows  the  course  of  drainage  onto 
a  neighbor's  property  to  its  injury.  Ander- 
son V.  Drake,  —  S.  D.  — ,  27  L.R.A.(N.S.) 
260,  123  N.  W.  673. 


II.  Rights  of  Ripabian  Ownebs. 

Effect  of  failure  of  judgment  to  fix  amount 
of  water  which  may  be  taken,  see  Judg- 
ment, 26. 

Diversion  of  water  by  railroad  track,  see 
Railroads,  II. 

Instruction  as  to  damages  by  flooding,  see 
Trial,  415.  "»       ' 

2.  As  between  riparian  owners  using  the 
waters  of  a  stream  for  domestic  purposes, 
the  one  nearest  the  source  of  the  stream 


has  the  right  to  use  all  the  waters  of  the 
stream  in  any  manner  that  is  just  and  rea- 
sonable, but  as  to  artificial  or  irrigation 
I  purposes,  there  is  no  preference  given  to 
I  any  riparian  owner  owing  to  the  location 
of  his  lands,  and  the  rights  of  all  the  owners 
are  the  same.  Lone  Tree  Ditch  Co.  v. 
Cyclone  Ditch  Co.  —  S.  D.  — ,  128  N.  W. 
596. 
Prior  appropriation. 

3.  The  riparian  rights  of  a  pre-emptor 
attach  as  of  the  date  of  entry  upon  the 
lands,  and  not  from  the  date  of  the  patent. 
Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co. 
—  S.  D.  — ,  128  N.  W.  696. 

4.  The  riparian  law  recognizes  no  ri- 
parian rights  whatever  as  gained  through 
prior  settlement  or  appropriation  and  the 
riparian  rights  of  an  owner  are  the  same 
whether  his  possession  of  land  antedates  or 
is  subsequent  to  the  possession  of  other 
riparian  owners.  Lone  Tree  Ditch  Co.  v. 
Cvclone  Ditch  Co.  —  S.  D.  — ,  128  N.  W. 
696. 

5.  Under  U.  S.  Rev.  Stat.  §  2339  {U.  S. 
Comp.  Stat.  1901,  p.  1437),  providing  for 
the  protection  of  water  rights  and  §  2340, 
providing  that  homestead  or  pre-emption 
rights  shall  be  subject  to  vested  or  accrued 
water  rights,  the  rights  of  contending  par- 
ties must  be  determined  by  priority  of  loca- 
tion as  between  the  water  rights  of  the  one 
and  the  pre-emption  right  of  the  other. 
Driskill  v.  Rebbe,  22  8.  D.  242,  117  N.  W. 
135. 

6.  Since  riparian  rights  in  public  lands 
exist  by  relation  from  date  of  settlement, 
where  the  legal  settlements  of  the  defend- 
ant's grantors  were  made  February  28, 
1877,  and  the  water  rights  claimed  by  the 
plaintiffs  were  located  in  1878  by  the  plain- 
tiff's grantors,  the  riparian  rights  of  the 
defendant  are  prior  to  the  water  rights  of 
the  plaintiffs,  even  though  there  is  an  ex- 
ception in  the  defendant's  patent  as  to  ac- 
crued water  rights.  Redwater  Land  &  Canal 
Co.  V.  Jones,  —  S.  D.  — ,  130  N.  W.  85. 

7.  Where  the  ditch  through  which  the 
defendants  were  taking  water  for  irriga- 
tion purposes,  was  located  subsequent  to 
that  through  which  the  plaintiffs  took 
theirs,  the  rights  of  the  plaintiff  in  that  re- 
spect were  superior  to  that  of  the  defend- 
ants, but  as  riparian  owners,  the  defendants 
have  the  right  to  use  sufficient  water  for 
domestic  purposes  and  to  irrigate  riparian 
land  which  is  cultivable  and  can  be  irri- 
gated, and  which  was  settled  upon  by  their 
grantors  prior  to  the  location  of  the  plain- 
tiff's appropriation.  Redwater  Land  & 
Canal  Co.  v.  Reed,  —  S.  D.  — ,  128  N.  W. 
702. 

Place  of  appropriation. 

Effect   of    failure   of   judgment  to   specify 
place  of  diversion,  see  Judgment,  23. 

8.  Under  S.  D.  Rev.  Civ.  Code,  §  278,  it 
is  immaterial  as  to  an  appropriator  whose 
point  of  diversion  is  further  down  the 
stream,  whether  the  riparian  proprietor 
takes  the  water  to  which  he  is  entitled  at 

a  point  above  or  beyond  the  bounndaries  of 
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Ilia  riparian  premises,  or  within  the  same. 
Redwater  Land  k  Canal   C!o.  v.   Reed,  — 
S.  D.  — ,  128  N.  W.  702. 
RlKht  to  iia«  for  irrisatioB. 

Rights  by  prior  appropriation,  see  supra,  7. 
Gaining  additional  rights,  see  infra,  12. 
Extent  of  use  allowable,  see  infra,  13-16. 
Equitable   defense   in   action   by   owner   of 

irrigation  ditches,  see  Action  or  Suit, 

III. 
Modification  of  judgment  by  appellate  court 

in  action  to  restrain  interference  with, 

see  Appeal  and  Error,  1136. 
Right  to  inquire  on  certiorari  as  to  fraud 

of  state  engineer  in  filing  petition  for 

water   rights   for    irrigation   purposes, 

see  Certiorari,  2. 
Sufficiency  of  evidence  as  to,  see  Evidence, 

940. 
Form  of  decree  in  action  to  restrain  inter- 
ference with,  see  Judgment,  21-25. 
Sufficiency  of  answer  as  to,  see  Pleading, 

291. 
Setting   up,   by   way  of   counterclaim,   see 

Set-On  and  Co\interclaim,  6. 
See  also  infra,  22. 

9.  The  common  law  recognized  the  right 
of  a  riparian  owner  to  use  water  for  irriga- 
tion purposes  as  well  as  for  domestic  pur- 
poses, but  the  amount  of  water  to  which 
the  riparian  owner  is  entitled  for  irrigation 
purposes  is  not  capable  of  estimation,  since 
the  amount  ^'aries  because  of  the  flow  of 
the  stream  at  different  times  of  the  year 
and  the  amount  of  land  that  may  be  settled 
in  different  years.  Lone  Tree  Ditch  Co.  v. 
Cvclone  Ditch  Co.  —  S.  D.  — ,  128  N.  W. 
596. 

10.  The  failure  to  file  proof  of  publication 
upon  the  granting  of  a  license  by  the  state 
engineer  to  use  water  for  irrigation  purposes 
under  S.  D.  Laws  1907,  chap.  180,  within 
the  60  days  required  by  §  21,  does  not  oust 
the  engineer  or  deprive  him  of  jurisdiction 
but  only  affects  the  character  of  the  permit 
and  the  priority  of  the  water  right  to  be 
acquired  thereunder.  Geiger  v.  Lea,  —  S. 
D.  — ,  128  N.  VV.  139. 

11.  A  riparian  owner  may  exercise  his 
right  to  take  water  to  irrigate  his  riparian 
lands  through  a  ditch  on  adjoining  lands 
above  his  own,  using  the  ditch  by  consent 
of  the  owner  of  the  land,  though  the  water 
is  taken  at  a  point  above  the  lands  in  ques- 
tion. Redwater  Land  &  Canal  Co.  v.  Jones, 
—  S.  D.  — ,  130  N.  W.  85. 
Calming  additional  rights  for  Irriga- 
tion. 

12.  One  who  succeeds  to  the  title  of  land 
bordering  along  a  creek,  different  parts  of 
which  were  formerly  owned  by  various  ri- 
parian owners,  cannot  as  against  other  ap- 
propriators  gain  irrigation  rights  addi- 
tional to  those  possessed  by  such  former 
owners,  by  enlarging  the  ditches  made  by 
them.  Stenger  v.  Tharp,  17  S.  D.  13,  94 
N.  VT.  402. 

Extent  of  nse  allowable. 
Amendment  of  complaint   as  to  extent  to 

which   plaintiff  is  entitled,  see  Plead- 
ing, 108. 


J 


13.  Whether  the  appliance  employed  to 
utilize  water  for  irrigation  purposes'  is  lo- 
cated on  riparian  land  or  not  is  wholly  im- 
material so  long  as  the  quantity  of  water 
taken  does  not  exceed  the  quantity  which 
the  persons  are  entitled  to  use.  Redwater 
Land  &.  Canal  Co.  v.  Reed,  —  S.  D.  — , 
128  N.  W.  702. 

14.  A  prior  appropriator  of  water  cannot 
as  against  a  subsequent  one  claim  more 
water  than  he  actually  uses  for  some  beat- 
ficial  purpose  but  he  may  at  any  time  use 
all  the  water  needed  for.  domestic  pur- 
poses and  for  proper  irrigation  of  all  bis 
cultivable  riparian  land,  though  be  has  not 
previously  done  so.  Redwater  Land  k 
Canal  Co.  v.  Reed,  —  S.  D.  — ,  128  X.  W. 
702. 

15.  The  right  of  one  owning  land  along 
a  creek  in  appropriating  water  for  irriga- 
tion purposes,  is  limited  to  the  amount 
necessary  for  such  beneficial  use,  not  a- 
ceeding  the  carrying  capacity  of  his  ditch 
or  canal.  Stenger  v.  Tharp,  17  S.  D.  13, 
94  N.  W.  402. 

16.  Where  in  a  contest  over  water  rights 
for  irrigation  purposes,  the  trial  court 
found  that  one  hundred  inches  of  wat^r 
was  necessary  for  the  proper  irrigation  of 
the  land  of  one  J.,  it  was  not  necessary  in 
order  to  determine  whether  such  amotuit 
was  a  reasonable  amount,  that  the  court  find 
the  amount  of  water  flowing  down  the  stream 
or  the  number  of  persons  holding  riparian 
right*  along  such  stream,  when  J.'s  right 
bad  become  vested  before'  the  enactment  of 
the  water  right  law,  and  his  right  to  take 
the  one  himdred  inches  was  lawful  a 
against  a  lower  riparian  owner,  even  if  bj 
taking  the  same  no  water  was  left,  save  the 
right  of  the  lower  owner  to  restrain  the 
wasting  of  the  water.  Lone  Tree  Ditch  Co. 
V.  Cyclone  Ditch  Co.  —  S.  D.  — ,  128  N.  W. 
596. 

PreioriptlTe  rights. 

See  also  infra,  19,  20,  22. 

17.  Where  the  plaintiff  used  and  appro- 
priated the  waters  of  the  Redwater  river 
tor  twenty  years  without  detriment  to  the 
defendant's  riparian  rights,  and  did  not 
claim  the  right  to  divert  all  the  water  of 
said  river,  until  about  the  time  the  action 
was  commenced,  such  a  user  for  twenty 
years  was  not  such  an  adverse  user  or  ap- 
propriation that  a  claim  of  a  prescriptirr 
right  to  use  the  waters  of  the  river,  conW 
be  sustained.  Redwater  Land  &,  Canal  Co. 
V.  Jones,  —  S.  D.  — ,   130  N.   W.  85. 

ITae;  abandonment;  loss. 

18.  The  mere  nonuser  of  water  or  lapse 
of  time  alone  are  not  suflicient  to  consti- 
tute an  abandonment,  as  abandonment  is 
in  all  cases  a  question  of  intention.  Edge- 
raont  Improv.  Co.  v.  N.  S.  Tubbs  Sheep 
Co.  22  S.  D.  142,  lis  N.  W.  1130. 

[Cited  in  note  in  135  ,Am.  St  Rcp-  M5, 
on   gain  or  loss  of  title  by  abandon- 
ment   not    including    questions   undff 
statute  of  limitations.] 
19.  A   riparian   owner's   right  to  water 
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does  not  depend  upon  use,  but  is  an  inci- 
dent of  ownership  of  the  land  which  can 
only  be  lost  by  adverse  prescriptive  right, 
grant  or  actual  abandonment.  Redwater 
Land  4  Canal  Co.  v.  Reed,  —  S.  D.  — ,  128 
N.  W.  702. 

20.  The  right  of  a  riparian  owner  to  the 
use  of  the  water  of  a  creek  flowing  over 
or  through  his  land,  is  not  an  easement, 
but  an  incident  to  and  a  part  of  the  land 
itself,  which  cannot  be  lost  except  by  ad- 
verse prescriptive  right,  grant,  actual 
abandonment,  or  prior  legal  appropriation. 
Stenger  v.  Tharp,  17  S.  D.  13,  94  N.  W. 
402. 

21.  Riparian  rights  acquired  by  entry  on 
land,  prior  to  the  enactment  of  the  water 
right  law.  Dak.  Laws  1881,  chap.  142, 
were  vested  rights  when  such  law  was 
enacted,  and  were  not  taken  away  or  de- 
stroyed by  such  law.  Lone  Tree  Ditch  Co. 
V.  Cvclone  Ditch  Co.  —  S.  D.  — ,  128  N. 
W.  596. 

22.  Where  in  the  trial  of  an  action  as  to 
water  rights,  the  plaintifl'  sought  to  intro- 
duce evidence  to  snow  that  the  defendant's 
grantors  had  not  used  the  waters  for  irri- 
gation within  a  reasonable  time  after  set- 
tlement upon  the  riparian  lands,  the  trial 
court  properly  excluded  such  evidence, 
since  a  riparian  proprietor's  right  does  not 
depend  upon  use,  and  can  be  lost  only  by 
abandonment  or  by  prescription.  Redwater 
Land  &  Canal  Co.  v.  Jones,  —  S.  D.  — ,  130 
N.  W.  86. 


III.  StnirACE  Wateb. 

Laches  preventing  injunction  against  drain- 
age   of,    see    Estoppel,    34. 

Injunction  against  diversion  of,  see  Injunc- 
tion, 18-22. 

Liability  of  township  for  increased  flow  of, 
from  improvement  on  highway,  see 
Towns,  7. 

See  also  supra,  1. 

23.  The  owner  of  land  on  which  there  is 
a  slough  or  reservoir  of  surface  water  can- 
not lawfully  discharge  it  through  an  arti- 
ficial channel  upon  the  land  of  another  to 
his  injury.  Boll  v.  Ostroot,  —  S.  D.  — , 
127  N.  W.  577. 


IV.  What  abe  Watebcotjbses. 

24.  A  natural  watercourse  or  ravine,  al- 
though not  having  a  well-deflned  bed  and 
banks,  but  into  which  the  surface  waters 
from  some  40  or  50  acres  of  land  found  an 
outlet,  is  a  "watercourse"  within  the  rule 
that  it  cannot  be  negligently  obstructed  by 
a  railroad  company  or  natural  person. 
Quinn  v.  Chicago,  M.  &  St.  P.  R.  Co.  23 
S.  D.  126,  22  L.R.A.(N.S.)  789,  120  N.  W. 
884. 


V.  Editobial  Notes. 

Right  of  way  on  shore. 

4  L.R.A.(N.S.)   872. 
Whether  one  is  riparian  or  littoral  jwn- 
er,  whose  property  abuts  on  highway  bor- 
dering on  navigable  water. 

22  L.R.A.(N.S.)  074. 
Right  to  improve  navigabilitv  of  stream. 
67'L.R.A.  820. 
Liability  for  injuries  caused  by  attempt- 
ed exercise  of  rights  of  navigation. 

64  L.R.A.  977. 

Right  of  riparian  owner  to  damages  for 

construction,  under  legislative  authority,  of 

dams  or  booms  for  floating  or  storing  logs. 

22  £.R.A.(N.S.)  641. 

What  waters  are  naTlsable. 

What  waters  are  navigable. 

126  Am.  St.  Rep.  710. 
What  streams  are  navigable  within  mill- 
dam   acte.  16  L.R.A.(N.S.)    420. 
Rlghta  in  navicable  water*. 

Rights  of  littoral  and  riparian  owners  in 
navigable  waters.  19  Am.  St.  Rep.  226. 

Relative    rights    of    state    and    riparian 
owner   in  navigable  waters. 

127  Am.  St.  Rep.  40. 

ITm     and    obstrnetlon    of    navlcaltl* 

stream. 

Use  of  navigable  stream.    70  L.R.A.  272. 

Relative   rights   and    duties   of   users   of 

stream  for  logs  and  for  navigation. 

28  L.R.A.(N.S.)   144. 

Right  to   obstruct   or   destroy   rights  of 

navigation.  69   L.R.A.   33. 

Remedies    for    obstruction    of    navigable 

waters.  57  Am.  St.  Rep.  693. 

Liability  for  damming  stream  by  bridge. 

28  L.R.A.(N.8.)  156. 

Iiand  under  water. 

Title  to  bed  of  navigable  river. 

1  L.R.A.(N.S.)  762. 
Title  to  land  under  navigable  water. 

53  Am.  St.  Bep.  289. 
Federal   grant   of   land   under   navigable 
water  in  territories.       1  L.R.A.(N.S.)   746. 
Wliat   are   irateroonraea. 

Distinguishing  character  of  watercourse. 

1  L.R.A.(N.S.)   756. 

Surface  water  as  source  of  watercourse. 

6  L.R.A.(N.S.)   157. 

Conversion    of    artificial     into    natural 

watercourse.  16  L.R.A.(N.S.)  280. 

Rlflits    and    llabUlties    of    riparian 

owner*  (enerally. 

Rights  of  riparian   owners. 

43  Am.  Dec.  269. 
What   is   riparian   land. 

11  L.R.A.(N.S.)  10C2. 
Liability  for  damming  back  stream. 

59   L.R.A.   817. 
Land    owner's    right    to    protect    himself 
from  overflows  by  dams,  etc.,  resulting  in- 
juriously to  others.  97  Am.  Dec.  665. 
Property  in  water.  7  Am.  Dec.  531. 
Riparian   proprietor's   right  to   use   and 
detain  water.                         79  Am.  Dec.  638. 
Right  of  riparian   owners  to   reasonable 
use  of  waters  of  stream. 

11  Am.  St  Rep.  78. 
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What  constitutes  an  appropriation  of 
water.  60  Am.  St.  Rep.   799. 

Right  to  store  appropriated  water. 

17  L.R.A.(N.S.)  329. 

Title  of  riparian  owners  on  land  bounded 
on  navigable  waters. 

22  Am.  St.  Rep.  201. 
Right  of  landowner  to  accelerate  or   di- 
minish flow  of  water  to  or  from  lands  of 
another.                        85   Am.   St.   Rep.   707. 

Reciprocal  easements  as  to  artiflcial 
water  rights.  17  L.R.A.(K.S.)   945. 

Right  to  make  use,  on  nonriparian,  of 
water  rights  incident  to  riparian  lands. 

22  L.R.A.(N.S.)   383. 
Right  to  deflect  stream. 

7  L.R.A.(N.S.)   344. 
Right   to   use   stream   for   power   during 
night  as   well   as   day. 

7  L.R.A.(N.S.)   289. 

Right  of  riparian  owner  to  protect  shore. 

6  L.R.A.(N.S.)    162. 

Right  of  owner  of  upland  to  access   to 

navigable  water.  22  X.R.A.  ( N.S. )  345. 

Negligence  in  storing  or  confining  water 

which    escapes    and    causes    damage. 

1  L.R.A.(N.S.)   596. 
Extraordinary  floods  which  one  obstruct- 
ing  watercourse   need   not   anticipate. 

6  L.R.A.(N.S.)   252. 

Grant  of  water  power.       67  L.R.A.  369. 

Liability     for     facilitating    evaporation 

from  stream.  59  L.R.A.  333. 

Rights,   as    against  other   appropriators, 

of  one  who  adds  to  natural  flow  of  stream. 

23  L.R.A.(N.8.)   1065. 
Right  as  between  mill-owner  above,  and 

junior  appropriator  below,  during  periods 
when  water  not  used  by  mill. 

30  L.R.A.(N.S.)  615. 

Right  of  railroad  as  riparian  owner  to 
water  for  engines.        31  L.R.A.(N.S.)  543. 

Appropriation  of  waste  water  not  in 
channel.  6  L.R. A. (N.S.)   1104. 

Right  to  embank  against  water  turned 
out  of  stream.  6  L.R.A.(N.S.)   136. 

Care  necessary  to  avoid  waste  in  di- 
verting water  from  stream. 

16  L.R.A.(N.S.)   238. 

Right  to  use  watercourse  as  highway. 

81  Am.  Dec.  582. 

Liability  for  withdrawing  water  from 
reservoir.  62  L.R.A.  579. 

Prescriptive  title  to  water. 

93  Am.  St.  Rep.  712. 

Prescriptive  right  by  use  of  underground 
Tater  pipes.  2  L.R.A. (N.S.)   977. 

Use  for  irrls»tioi>. 

Right  to  appropriate  water  for  irrigation 
purposes.  98  Am.  Dec.  543. 

Transfer  of  right  to  use  water  for  irri- 
gation. 65  L.R.A.  407. 

Right  of  fee  owner  to  cross  right  of  way 
for  irrigation  ditch.  3  L.R.A.(N.S.)  1148. 
Pollution. 

Extent  of  municipal  right  to  pollute 
waters.  84  Am.  St.  Rep.  909. 

Pollution  of  watercourse  by  stock. 

26  L.R.A.(N.S.)  222. 

Pollution  of  stream  by  mining  operations. 
22  L.R.A.(N.S.)  276. 

Prescriptive  right  to  pollute  stream. 

25  L.R.A.(N.S.)  589. 


Effect   of   contributory   act   on    ^  ^t   to 
damage*  for  pollution  of  stream. 

6   L.RJL(N.S.)    Illl. 

8priaca< 

Right  to  water  of  new  spring. 

30  L.R.A.(N.S.)   1158. 

■nbterraneam  or  poroolAtlmg   iraten. 

Subterranean  or  percolating  waters. 

64    Am.   Dec    727. 
What  are  percolating  waters. 

67   Am.  St.  Rep.   663. 

Landowner's  right  in  percolating  waters. 

99  Am.  St.  Rep.   66. 

Correlative  rights  in  percolating  waters. 

64   L.RJ^.  236;    17   L.R.A.(N.S.)    650;    23 

L.R.A.(N.S.)    331;  25  L.R.A.(N.S.)    466. 

Reasonableness    of    use    of    percolating 
water.  6  L.R.A. (N.S.)  26fi. 

Appropriation  of  percolating  waters  oh 
public  lands.  21  L.R.A.(N.S.)   76. 

Effect  of  grant  upon  rights  in  percolat- 
ing  water.  17    L^.A.(N.S.)    648. 
Remedy  for  diverting  percolating  water. 
6    L.R.A.(N.S.)    1099. 
Constitutionality  of  statutes  to   prevent 
waste  of  subterranean  water,  gas,  or  oil. 
23  L.R.A.(N.S.)  436. 

Istands;  sooretlont  alliiTloa. 

Ownership  of  islands. 

84  Am.  St.  Rep.  37L 
Right  to  island  attached  to  shore  by  ac- 
cretion. 6   L.R.A.(N.S.)    194. 
Law  of  accretions  applicable  to  islands  in 
navigable  rivers.          72  Am.  St  Rep.  281. 
Meander  line,  or  water  line,  as  basis  for 
dividing  accretions.    12  L.R.A.(N.S.)  687. 
Alluvion.  33  Am.  Dec.  276. 
Accretion  and  alluvion. 

35  Am.  St.  Rep.  307. 
Apportionment  of  accretions. 

122  Am.  St  Rep.  982. 
Division    of   water    front,    alluvion,  and 
flats  between  adjoining  riparian  owners. 
26   L.R.A.(N.S.)   257. 

■vrfaee  water. 

Draining  surface  water  into  water  course. 

24   L.R.A.(N.S.)   901 

Right   to   hasten   flow   of   surface  water 

along  natural  ways.      39  L.R.A.(N.S.)  187. 

Liability  for  injury  to  higher  by  hasten- 

inir  drainage  from  lower  land. 

6    L.R.A.(N.S.)    146. 

Right  to  confine  flood  water  within  banks. 

24   L.R.A.(N.S.)   214. 

Municipal  rights  and  duties  with  respect 

to  surface  water.  66  L.R.A.  250. 

Obstruction  of  surface  water  in  city. 

26  L.R.A.(N.S.)  155. 
Liability   of   mxmicipality    for   confining 
flood  water  within  banks  of  stream. 

26   L.R.A(N.S.)   IM- 
Right  of  riparian  owner  to  prevent  di- 
version of  flood  water. 

22  LJtA.(N.S.)  »1. 
Right  of  owner  of  lower  as  against  up- 
per landowner  to  obstruct  surface  water  m 
natural  channel.  22  L.RA.(NA)  78». 

PnltUo  ir»ter  rapply. 

Establishment  and  regulation  of  nuaici- 
pal  water  supply.  61  L.RA.  Si 
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Liability  of  water  companies. 

81  Am.  St.  Rep.  478. 
'  Right  of  appropriator  of  water  for  dis- 
tribution to  public,  to  grant  exclusive  or 
preferential  rights  to  individual. 

29  L.R.A.(N.S.)  213. 

Discrimination  in  rates  of  water  or  light 
company.  27  L.R.A.(N.S.)  074. 

What  are  within  water  company's  obliga- 
tion to  supply  water  at  prescribed  rates  lor 
dwellings.  11    L.R.A.(N.S.)     613. 

Consumer's  right  to  compel  water  com- 
pany to  furnish  water  at  rates  stipulated 
in  contract  with  municipality. 

1  L.R.A(N.S.)    958. 

Duty  of  water  supply  company  to  filter 
water.  24  L.R.A.(N.S.)   304. 

Liability  for  damages  caused  by  shutting 
off   water   or   gas.    21    L.R.A.(K.S.)    408. 

Discontinuing  service  to  compel  payment 
of  water  bills.  31  L.R.A.(N.S.)   301. 

Compelling  owner  to  pay  for  water  fur- 
uiahed  former  occupant  of  premises. 

1    L.R.A.(N.S.)    771. 

Right  of  municipality  to  impose  expense 
of  water  meters  on  consumers. 

23  L.R.A(N.S.)   410. 
Right  to  compel  consumer  to  pay  for 

connection  with  water  mains. 

24  L.R.A.(N.8.)  485. 
Liability  of  water  company  in  tort  for 

loss  to  individual   by  its  failure  to  com- 
ply with  contract  with  municipality. 

6  L.R.A.{N.S.)   1171. 
Uability  of  water  company  for  burning 

of  municipal  property  in  consequence  of  in- 
sufficient pressure.  30  L.R.A.(N.S.)  526. 
Right  of  action  of  property  owner  against 
water  company  for  breach  of  contract  obli- 
gation to  municipality  to  supply  sufficient 
water  for  Are  purposes. 

21L.R.A.(N.S.)  1021. 
Protection  from  pollution  of  source  of 
municipal  water  supply. 

11  L.R.A.(N.S.)   1163. 

Power  of  legislature  to  forbid  pollution 

of  source  of  municipal  water  supply. 

7  L.R.A.(NrS.) 


321. 


WATEKWOBK8. 


Bonds  for  construction  of,  see  Bonds,  12,  17, 
18,  22,  23,  30. 

Federal  court  following  decision  of  state 
court  as  to  construction  of,  by  city,  see 
Courts,  83-85. 

Construction  of,  by  city,  see  Municipal  Cor- 
porations, 26,  34,  35,  38. 

Injunction  against  construction  of  water- 
works plant  by  city,  see  Injunction,  23, 

a«,«7. 


WAT. 

Public  ways,  see  Highways. 


WEAIiTH. 

Evidence  as  to,  see  Evidence,  72S. 

e  ■  > 

WEATHEB. 

Opinion  evidence  as  to  conditions  of. 
Evidence,  VII.  c 


*«» 


WEIGHT. 

Of  car  of  wheat,  see  Evidence,  247,  999. 

o  t  » 

WELLS. 

Artesian  wells,  see  Artesian  Wells. 
Liability   of  city   for   water   taken   from, 

see  Municipal  Corporations,  32,  33,  52, 

53. 
Right  to  cut  through  edge  of,  see  Waters,  1. 


WHARVES. 


Editorial  Aotes. 

Liability  for  safety  of  wharf  or  dock. 
61  L.R.A.  948. 

Duty  and  liability  of  owner  or  occupant 
of  dock  or  wharf.     100  Am.  St.  Rep.  647. 

Liability  for   injury  to  wharf  by  vessel 
attached  thereto  during  storm. 

27  L.RA.(N.8.)  312. 

Effect  of  construction  by  abutting  owner 
of  wharf  on  street.      10  LR.A(N.S.)   506. 

Right  of  wharfage.  70  luR.A.  193. 


♦  »» 


WIDOW. 

Rescission  of  contract  for  relinquishment 
of  dower,  see  Contracts,  181,  181a. 

As  heir  of  deceased  husband,  see  Descent 
and  Distribution,  1. 

Estoppel  of,  to  claim  interest  in  deceased 
husband's  interest  in  tree  culture  en- 
try, see  Estoppel,  44. 

Rights  of,  in  homestead,  see  Homestead,  III. 
d. 

Right  to  recover  for  death  of  husband  from 
one  furnishing  liquor  to,  see  Intoxicat- 
ing Liquors,  62-64. 


»«» 


WIDOWS  ALLOWANCE. 

Against  decedent's  estate,  see  Executor  and 
Administrator,  27-29. 
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I.  Revocation. 

II.  Who  M^y  Contest  Will. 
III.  Beqcest  of  Cbops. 
IV.  Equitabue  Convebsion. 

V.   EOITOBIAL   I^OTES. 

Right  of  executor  to  appeal  from  judgment 
refusing  probate,   see   Appeal   and  Er- 
ror, 35. 
Necessity  for  giving  bond  on  appeal  from 
decision   revoking  probate,  see   Appeal 
and  Error,  81. 
Creation  of  charitable  trust  by,  see  Chari- 
ties. 
When  deed  absolute  on   its  face   is  testa- 
mentary in  character,  see  Deeds,  16. 
Estoppel  to  deny  that  testator  held  funds 
as  trustee  by  claiming  as  residuary  leg- 
atee, see  Estoppel,  70. 

Burden  of  proof  as  to  intent  to  disinherit, 
see  Evidence,  73. 

Parol  evidence  as  to  intention  of  testator, 
see  Evidence,  419-422. 

Opinion  evidence  as  to  testamentary  ca- 
pacity, see  Evidence,  VII.  f. 

Matters  concerning  executors  and  adminis- 
trators, see  J^ecutor  and  Administra- 
tor. 

Priority  of  statutory  allowance  over  be- 
quests, see  Executor  and  Administra- 
tor, 28,  29. 

Right  of  legatee  as  against  debts  of  deced- 
ent, see  Executor  and  Administrator, 
37. 

Provision  in  sale  of  testator's  land,  see 
Executor  and  Administrator,  45,  40. 

As  to  perpetuities,  see  Perpetuities. 

Question  for  jury  as  to  undue  influence,  see 
Trial,  135. 

Direction  of  verdict  on  question  of  testa- 
mentary capacity,  see  Trial,  247. 

Instruction  as  to  undue  influence,  see  Trial, 
329. 

Special  verdict  on  question  of  undue  influ- 
ence, see  Trial,  485. 

Trust  under,  see  Trusts. 


I.  Revocation. 

1.  A  will  in  favor  of  testator's  wife  and 
her  son,  is  absolutely  revoked  by  the  sub- 
sequent death  of  the  wife  and  remarriage  of 
the  testator,  and  death  without  any  pro- 
vision by  marriage  contract  or  otherwise, 
in  favor  of  the  second  wife,  under  S.  D. 
Rev.  Civ.  Code,  §  1023,  subd.  2,  providing 
that  if  after  making  a  will,  the  testator 
marries,  and  the  wife  survives  the  testa- 
tor, the  will  is  revoked,  unless  provision  has 
been  made  for  her  by  marriage  contract, 
or  unless  she  is  provided  for  in  the  will, 
or  in  such  way  mentioned  therein  as  to 
show  an  intention  not  to  make  such  pro- 
vision. Re  Larsen,  18  S.  D.  335,  100  N.  W. 
738,  5  A.  &  E.  Ann.  Cas.  794. 

[Cited  in  note  in  130  Am.  St.  Rep.  207, 
on  who  can  contest  a  will.] 


II.  Who  mat  Contest  Will. 

2.  A  husband  who  has  been  divored  from 
his  wife  for  nonsupport,  and  who  has  do 
right  to  the  custody  of  their  minor  chiM 
or  control  over  the  property  of  such  child, 
has  no  "interest"  within  S.  D.  Prob.  Cod*. 
§  43,  entitling  him  to  contest  the  probate 
of  the  will  of  his  deceased  wife.  Halde  t. 
Schultz,  17  S.  D.  465,  97  N.  W.  369. 

[Cited  in  note  in  130  Am.  St.  Rep.  18S, 
192,  on  who  can  contest  a  will.] 

3.  A  divorced  husband  whose  only  claim 
upon  the  estate  of  his  deceased  wife  is  a 
contingent .  interest  in  case  of  the  death  of 
their  minor  child,  is  not  entitled  to  con- 
test the  will  of  such  deceased  wife,  under 
S.  D.  Prob.  Code,  §  43,  which  gives  that 
right  only  to  a  person  "interested"  in  the 
estate.  Halde  v.  Schultz,  17  S.  D.  465, 
97  N.  W.  369. 


in.  Bequest  of  Cbops. 

4.  A  bequest  of  crops  of  a  certain  year 
is  specific.  Rock  v.  Zimmermann,  —  S.  D. 
— ,  126  N.  W.  266. 

5.  A  bequest  of  a  crop  of  a  given  year 
is  of  personalty  though  the  crop  be  not  yet 
sown.  Rock  v.  Zimmermann,  —  S.  D.  — , 
126  N.  W.  266. 


IV.  Equitable  Convebsion. 

6.  A  direction  to  an  executor  to  sell  real 
estate  and  devote  the  proceeds  to  a  chari- 
table use  operates  to  convert  the  real  estate 
into  personalty.  Re  Sacrison,  —  N.  D.  — . 
26  L.R.A.(N.S.)  724,  123  N.  W.  518. 

7.  There  is  an  equitable  conversion  for 
the  purposes  of  administration  where  the 
testator  directed  the  executrix  to  sell  real 
estate  on  or  before  a  certain  date  and  tn 
distribute  the  proceeds  among  his  children. 
Wood  V.  Pehrsson,  —  N.  D.  — ,  130  N.  W. 
1010. 


V.  Editobial  Notes. 

Joint  wills.  68  Am.  Dec  407. 

Joint,  mutual,  reciprocal,  or  multi-wills- 
136  Am.  St.  Bep.  593. 
Proof   of   will.  10   Am.   Dec.  516. 

Will  of  married  woman. 

67   .-Vm.  Dec.  340. 

Entire  invalidity  of  will  partiallv  void. 

120  Am.  St.  Rep.  T3!>. 

Incorporation    of    extrinsic    papers  into 

wills.    107  Am.  St.  Rep.  70 ;  68  L.R..*.  353. 

Attempt  to  control  or  supplement  will* 

by  other  papers.  85  Am.  Deo.  761. 

When  instruments  are  wills. 

92  Am.  Dec.  383. 

What  constitutes  a  testamentary'  writinjr. 

89  .'Vm.  St.  Rep.  4.S«- 

When  deed  to  be  deemed  testamentary  in 

character.  1   ,UR.A.(X.&)   315. 
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Letter  as  will.         17  L.R.A.(N.S.)  1126. 
Correction  of  misdescription  of  land  in 
will.  6  L.R.A.(N.S.)    942. 

Nature  of  right  to  take  by  will  or  in- 
heritance. 9   L.R.A.(N.S.)    121. 
Mode  and  effect  of  renouncing  benefit  un- 
der will.                        19  L.R.A.(N.S.)   695. 
TestamentarT'  oapaolty. 

What  is  testamentary  capacity. 

27   L.R.A.(N.S.)    1. 
Aversion  to  relatives  as  affecting  mental 
capacity   to   make   will. 

117  Am.  St.  Rep.  582. 
Belief  in  spiritualism  as  affecting  testa- 
mentary capacity.  15  L.R.A.  (N.S.)  674. 
Ability  to  comprehend  property  and  na- 
tural objects  of  bounty  as  test  of  testa- 
mentary capacity.  3  L.R.A.(N.S.)  172. 
tTadiie  InflaeDee. 

Undue   influence   invalidating  will. 

16  Am.  Dec.  267. 
Undue  influence  as  affecting  validity  of 
vrills.  31   Am.  St.  Rep.  670. 

Effect  of  unnatural  testamentary  disposi- 
tion   on    question   of   undue    influence.     6 
L.R.A.(N.S.)    202;    22  L.R.A. (N.S.)    1024. 
Ezeontlom;  slgxiatvrei  attestatloa. 
How  far  unexecuted  will  is  valid. 

36  Am.  Dec.  316. 

Signing  of  wills.  42  Am.  Dec.  571. 

When  will   deemed  signed  or  subscribed 

at  end.  30   L.R.A.  (N.S.)    1173. 

Name  in  body  of  will   as  signature. 

29  L.R.A.(N.S.)    63. 
When  will  deemed  signed  or  subscribed 
at  end.     17  L.R.A.(N.8.)    363;   23  L.R.A. 
(N.S.)   615. 

When  witness  is  deemed  to  subscribe  in 
testator's  presence.       1  L.R.A.(N.S.)    393. 
Signature  of  witnesses  to  will  before  tes- 
tator   signs.  26   L.R.A.(N.S.)    1126. 
Attestation  and  witnessing  of  wills. 

114  Am.  St.  Rep.  209. 
Competency  of  subscribing  witnesses  to 
wills  and  effect  of  their  evidences  in  sup- 
port of  the  opposition  to  will. 

77  Am.  St.  Rep.  459. 
£ffect  of  fact  that  testator  was  not  pre- 
viously known  to  witness. 

21  L.R.A.(N.S.)   631. 
Necessity  of  attestation  clause  of  will. 
14  L.R.A.(N.S.)   265. 
HeformatloD. 

Reforming  and  correcting  wills  in  equity. 
66  Am.  Dec.  633. 
Godlea 

Codicils.  65  Am.  Dec.   126. 

How  far  will  modified  by  codicil. 

1  L.iR.A.(N.S.)    397. 
Sevoeatlom. 

Revocation  of  wills.     12  Am.  Dec.  377; 
28  Am.  St.  Rep.  344. 

Revocability  of  mutual   will. 

27  L.R.A.(N.S.)   508. 
Implied  rovocation  of  wills. 

15    Am.    Dec.    659. 

Implied  revocation  of  will  by  marri^jxe 

and. birth  of  issue.  80  Am.  Dec.  516. 

Implied  revocation  of  will   from  change 


in  condition  and  circumstances  of  testator 
other  than  marriage  or  birth  of  issue. 

130  Am.  St.  Rep.  628. 

Effect  of  statute  making  wife  an  heir 
upon  rule  that  marriage  alone  does  not  re- 
voke a  man's  will.         25  L.R.A.(N.S.)  182. 

Settlement  of  property  between  husband 
and  wife  on  account  of  divorce  as  implied 
revocation  of  will.      20  L.R.A.(N.S.)   1073. 

Effect  of  subsequent  marriage,  followed 
by  birth  of  child,  to  revoke  woman's  will. 
5  L.R.A.(N.S.)   1084. 

Power  of  one  lacking  testamentary  capac- 
ity, to  revoke  will.  18  L.R.A.(N.S.)  99. 

Revocation  or  cancelation  of  will  by  mis- 
take. 48  Am.  St.  Rep.  198. 

Cancelation  or  mutilation  of  will  as  af- 
fected by  invaliditv  of  second  will. 

'     6  L.R.A.(N.S.)    1107. 
Revival  and  repnblioatlon. 

Revocation  of  later  as  reviving  earlier 
will.  14   L.R.A.(N.S.)    937. 

Revival  of  one  will  by  revocation  of  an- 
other. 76   Am.   Dec.   652. 

Republication  of  revoked  wills. 

76  Am.  St.  Rep.  249. 

Proltate. 

Probate  of  lost  or  destroyed  wills. 

84  Am.  Dee.  628. 

Lost  or  destroyed  wills  and  proceedings 

for  their  probate.      110  Am.  St.  Rep.  447. 

Probate  of  part  of  lost  or  destroved  will. 

26  L.R.A.(N.S.)   664. 

Statutes    relating    to    conclusiveness    of 

probate  of  wills.  60  Am.  Dec.  357. 

Invalidity   for    want   of   jurisdiction   of 

probate  of  will  or  letters  of  administration. 

33    Am.    Dec.    239. 

Probate  of  foreign  wills. 

113  Am.  St.  Rep.  211. 
Effect  of  will  admitted  to  probate  in  an- 
other  state.  73   Am.   Dec.   53. 
Conclusiveness  of  foreign  probate  of  will. 
115  Am.  St.  Rep.  518. 
Ancillary   probate   at   testator's   domicil 
after  probate  in  other  jurisdiction. 

1  L.R.A.(N.S.)    996. 
Power  to  revoke  probate  of  will  or  pro- 
bate additional  will  or  codicil. 

90   Am.  Dec.   136. 
Revocation  of  probate  as  terminating  ap- 
pointment of  administrator  c.  t.  a. 

21  L.R.A.(N.S.)   975. 

Contest  of  will. 

Who  can  contest  a  will. 

130  Am.  St.  Rep.  186. 

Right  of  heirs  to  assail  legacy  to  cor- 
poration. 60  Am.  St.  Rep.  318. 

Right  of  state  to  contest  will  so  as  to 
escheat   property.         2   L.R.A.(N.S.)    643. 

Right  to  dismiss  or  withdraw  proceed- 
ines  to  probate  or  contest  a  will  or  issues 
thireunder.  19  L.R.A.(N.S.)    121. 

Effect  of  provision  in  will  for  forfeiture 
of  contestant's  interest        68  L.R.A.  447. 

What  amounts  to  contest  within  forfei- 
ture clause  in  will.        21  L.R.A.  (N.S.)  953. 

Right  of  devisee  or  legatee  to  attack  con- 
veyance or  transfer  by  testator. 

'  30  L.R.A.(N.S.)   194. 
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Right  of  private  persons  to  question  pow- 
er of  corporation  to  take  property  by  will. 
9  L.R.A.(N.S.)    689. 
NintciipatiTe  or  hoIocrapUo  wills. 

Nuncupative   wills.      26    Am.    Dec.    44; 
67  Am.  St.  Rep.  572. 

Holographic  wills.      164  Am.  St.  Rep.  22. 
Will  written  by  beneficiary. 

71    Am.   Dec.    129. 
Violation  of  requirement  that  holograph- 
ic will  be  written  by  testator. 

26  L.R.A.(N.S.)   1145. 
What  is  "last  sickness,"  permitting  nun- 
cupative will.  13  L.R.A.(N.S.)    1092. 
Necessity    of    witnesses    to    holographic 
will.  14    L.R,A.(N.S.)     968. 
BctIso  and  Itgmej  (enerally. 

Construction  of  wills. 
10  Am.  St.  Rep.  59,  470;  17  Am.  St  Rep. 
354. 

Construction  of  "and"  for  "or"  or  vice 

versa  in  wills.  48  Am.  Dec.  566. 

Intent  controlling  in  construction  of  will. 

48  Am.  St.  Rep.  197. 

Gathering  testator's  intention  from  entirn 

will.  37  Am.  St.  Rep.  147. 

Controlling  effect  of  testator's  intention. 

55  Am.  St.  Rep.  309. 

Repugnant  clauses  in  will. 

19  Am.  St.  Rep.  644. 
Devise  of  subsequently  acquired  property. 
136  Am.  St.  Rep.  794. 
Powers  of  sale   in  wills,  and  who   may 
execute  them.  80  Am.  St.  Rep.  96. 

Effect  of  devisee's  death  before  testator. 
94  Am.  Dec.  156. 
Words  in  will  vesting  estate  in  wife  to 
exclusion  of  husband.  39  Am.  Dec.  773. 

Right  to  control  discretion  vested  in  one 
person  to  determine  whether  or  when  an- 
other is  fit  to  receive  legacy  or  devise. 

25  L.R.A.(N.S.)   421. 
Provision  in  will  for  afterborn  child. 

15  Am.  St.  Rep.  592. 
Bequest  to  a  class  one  of  whom  died  be- 
fore execution  of  will. 

2  L.R.A.(K.S.)    580. 
Gifts  to  a  class  such  as  "children"  and 
who  are  entitled  to  take. 

73  Am.  St.  Rep.  413. 
"Child,"  "children,"  "issue,"  etc.,  in  will, 
as  including  adopted  children. 

27  L.R.A.(N.S.)  1158. 

Right   of   persons   claiming   through,    to 

participate  with  those  standing  in  equal  de- 

|free  of  relationship  with  deceased  relative, 

in  provision  for  "next  of  kin,"  etc. 

28  L.R.A.(N.S.)   479. 
Husband's    right    under    devise    and    be- 
quest to  others  subject  to  his  "leual  rights." 
2  L.R.A.(N.S.)   1393. 
Effect  of  devise  or  bequest  of  that  whicli 
legatee  would  take  as  heir. 

75  Am.  St.  Rep.  155. 
Devise  or  bequest  by  implication. 

15  L.R.A.(N.S.)    73. 
Effect  of  specifying  use  of  real  estate  in 
devise  to  religious  society. 

11  L.R.A.(N.S.)   509. 

Recital  in  will  of  conveyance  of  land  as 

devise,  where  conveyance  not  in  fact  made 

or  ineffectual.  3  L.R.A.(N.S.)  645. 


Right  of  devisee  of  encumbered  propertr 
to  exoneration  at  expense  of  legatee. 

3  L.R.A.(N.S.)  8M. 
Effect  of  meretricious  relations  betwea 
testator  and  beneficiary  on  validity  of  de- 
vise or  bequest.  17  L.R.A.(N.S.)  477. 
Pretermitted  heirs.    115  Am.  St.  Rep.  5S0. 
Rights  of  child  or  issue  unintentionallj 
omitted  from  will.  39  Am.  Dec  740. 
Equitable  oonTeraiom. 
Equitable  conversion  by  will. 

5  Am.  St.  Rep.  141. 
Time  of  equitable  conversion  under  direc- 
tion in  will  to  sell  realty  which  postponei 
sale.  20  L.RJV.(X.S.)   65. 

_  Effect  of  provision  for  equitable  conver- 
sion upon  dower  or  distributive  share  of 
widow  not  claiming  under  will. 

22  L.R.A.(N.S.)  285. 

When  there  is  such  a  failure  of  testator'^ 

purpose  as  to  preclude  equitable  convenion. 

20  L.R.A.(N.S.)  117. 

Nature  of  estate  or  Imtereat  created. 

Words  in  will  passing  realty. 

14  Am.  Dec.  576. 
Life  estate  passing  by  wilL 

.  ,  11  Am.  St.   Rep.  99. 

Power  of  devisee  for  life,  with  power  to 
consume,  to  convey  good  title. 

13  L.R.A.(N.S.)  458. 
Effect  of  bequest  for  life  of  chattels  con- 
sumable in  use.  16  L.R.A.(N.S.)  481 
When  devise  is  construed  as  one  in  fee. 
23  Am.  St  Rep.  409. 
Conveyance  of  fee  by  devise  to  one  and 
his  or  her  child  or  children. 

4  L.R.A.(N.S.)   W8. 
Effect  of   provision    in   bequest    of   per- 
sonalty that  upon   first  taker's  death  the 
property  shall  go  to  his  "heirs"  to  create 
absolute  title  in  him.    4  L.R.A.(N.S.)  470. 

Vested  and  contingent  legacies. 

10  Am.  St  Rep.  471. 
Contingent  remainder   as  subject  of  de- 
vise. 21  L.R.A.(N.S.)   121. 
Remainder   after   devise   of   bequest  for 
life  with  power  of  disposition. 

1  UR.A.(NJB.)  7K. 
Gift  over  after  absolute  devise. 

5  L.R.A.(N.S.)  323. 
Validity  of  devise  over   upon   indefinite 

cessation  of  lineal  descendants  of  firat  taker. 
3  L.R.A.(N.S.)1143- 

Power  of  disposition  bestowed  on  devisee 
as  indicative  of  quantum  of  estate  intended 
to  be  devised.  18  L.R.A.(N.a)  46i 

Effect  of  testamentary  provision  restrict- 
ing widow  to  enjoyment  during  widowhood, 
upon  quantum  of  estate  taken. 

28  L.R.A.(N.S.)  1093. 

Character  of  remainder  created  by  erant 
or  devise  for  life  with  remainder  to  children 
who  may  survive.  25  L.R.A.(N.S.)  888. 

Conditions  in  iHlls. 

Devise  on  condition.       78  Am.  Dec.  234. 

Devises  and  conditions  in  restraint  of 
marriage. 

38  Am.  Dec.  156;  84  Am.  St  Rep.  147. 

Validity  of  legacy  in  restraint  of  mar- 
••iage.  2  L.R.A.(N.S.)  545. 

Validity  of  bequest  to  individual  on  cca- 
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dition  of  adhering  to,  or  renouncing,  par- 
ticular religious  belief. 

6  L.RA.(N.S.)    804. 
Effect  of  involuntary  breach  of  condition 

in  devise  or  legacy  relating  to  conduct  of 
beneficiary.  27  L.R.A.(N.8.)  684. 

Time  to  which  contingency  of  death  of 
legatee  or  devisee  without  child  or  issue, 
upon  which  gift  conditioned  is  referable. 

25  L.R.A.(N.S.)  1046. 
Eleotlon. 

Election  between  will  and  community 
property.  26  Am.  Dec.  603. 

Widow's  election  between  will  and  dower 
or  community  property. 

92  Am.  St.  Rep.  690. 

Applicability  of  doctrine  of  election  to 
gift  of  property  by  testator  having  only 
part  interest  therein.     30  L.RJ)u(N.S.)  644. 

Whether  beneficiary  may  be  put  to  elec- 
tion by  ezti;insic  evidence  of  testator's  in- 
tention. 28  L.R.A.(N.S.)  657. 

When  beneficiary  deemed  to  have  elected 
to  take  under  will  assuming  to  dispose  of 
his  property.  4  L.R.A.(N.S.)   1063. 

Right  of  creditors  or  personal  represen- 
tatives to  make  or  control  election  for  or 
against  will  or  between  different  provisions 
of  will  or  statute.  11  L.R.A.(N.S.)  370. 

Effect  of  spouse's  election  to  take  against, 
upon  rest  of  will.  27  L.R.A.(N.S.)  602, 

Acceleration  of  gift  over  by  widow's  elec- 
tion against  will  giving  life  estate. 

18  L.R.A.(N.S.)   272. 

Effect  on  legacy  in  lieu  of  dower  of  wid- 
ow's death  during  period  for  election. 

2  L..R.A.(N.S.)   959. 
Cluuse  upon  donee  or  land  deTlsed. 

Personal  liability  of  devisees  for  charges 
imposed  by  the  will. 

129  Am.  St.  Rep.  1056. 

Remedies  for  enforcement  of  legacy 
charged  upon  devise.    30  L.R.A.(N.S.)  815. 

Exercise  of  power  of  appointment  by 
creation  of  charge.  0  L.R.A.(N.S.)  7lO. 
Ademption. 

Ademption  of  legacies. 

37  Am.  Dec.  607;  95  Am.  St.  Rep.  343, 

Power  of  guardian  or  conservator  to 
adeem  legacy.  28  L.R.A.(N.S.)  401.' 

Abatement. 

Abatement  of  legacies. 

8  Am.  St.  Rep.  720. 

Order  of  abatement  to  pay  debts,  as  be- 
tween demonstrative  legacies  and  specific 
l^aeies  or  devises.  4  L>.R.A.(K.S.)  922. 
■peelllo  leKaolea. 

Bequest  of  insurance  as  specific  legacy. 

7  L.R.A.(N.S.)    692. 
Bequest  of  stocks,  bonds,  or  notes  as  gen- 
eral or  specific.                11  L.R.A.(N.S.)  49. 
Salt  to  eonstrn*  will. 

Jurisdiction  of  equity  to  construe  will. 

129  Am.  St.  Rep.  78. 

Equity  jurisdiction  of  bills  for  construc- 
tion of  wills  of  realtv  onsiinT  onlv  Ic"!*! 
ertatei.        '  15  L.R.A.(N£.)  599. 


WIRES. 


Negligence  in  permitting  telephone  wires 
to  remain  down,  see  Electrical  Uses 
and  Appliances,  2,  3. 


WITHDBAWAIh 


Of  offer  by  plaintiff  in  action  for  partner- 
ship accounting,  see  Action  or  Suit, 
134. 

Of  name  from  petition  for  construction  of 
drainage  ditch,  see  Drains  and  Sewers, 
12. 


4»» 


WITHOtTT   BEOOITBSE. 

In  indorsement  of  note,  see  Bills  and  Notes, 
23,  24,  37,  41. 


WITNESSES. 


I.  In  Genebal. 
II.  Notice    of    Names    of;    iNDOBsrNO 
Names  on  Indictment  or  Infob- 

MATION. 
in.   COMPETKNCT. 

a.  In  General. 

b.  Euaband  and  Wife. 

e.  Effect  of  Death  or  DUahility  of 
Other  Person*. 

1.  Parties  as  Witnesses. 

2.  Interested  Third  Persons  a* 

Witnesses. 
IV.  Examination. 

a.  In  Oeneral;  Preliminary  Que*- 

(«on«. 

b.  'Leading  Questions. 

e.  Memoranda;   Refreshing   ReooU 
lection, 

d.  Cross-Examinafiou. 

1.  Oeneral  Rules;  Miscellano- 

ovs  Instances. 

2.  As  to  Knoicledge,  etc. 

3.  As   to   Credit  in  Oeneral; 

Character;     Reputa- 
tion. 

a.  In  Oeneral. 

h.  Accused. 

4.  As  to  Bias. 

6.  Confining    to    Subject-Uat- 
ter  of  Direct  Exami- 
nation; Bringing  Out 
Entire    Conversation. 
a.  In  Civil  Cases. 
6.  In  Criminal  Cases. 

e.  Re-ewamination ;  Explanation. 

f.  Privilege  of  Witnesses. 

V.  Impeachment;  CIontbadictidn ;  Cob- 

BOBOBATION. 

a.  Attacking  Credit  in  General. 

b.  Contradictory  Statements. 

c.  Impeaching     or     Contradicting 

Own  Witness. 

d.  Collateral  Matters. 

e.  Corroloratio». 
VI.  Fees. 

VII.  EnrroBiAi,  Notes. 
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WITNESSES,  I.,  II. 


Chuige  or  venue  for  convenience  of,  aee  Ac- 
tion or  Suit,  117,  124. 

First  objecting  on  appeal  that  witnesses 
were  not  sworn,  see  Appeal  and  Error, 
723. 

First  objecting  on  appeal  to  statements  re- 
lating to  proposed  arrest  of,  see  Appeal 
and  Error,  780. 

Conclusiveness  of  finding  of  jury  as  to  credi- 
bility of,  see  Appeal  and  Error,  835, 
851. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  3,  a,  6. 

Continuance  for  absence  of,  see  Contin- 
uance, 6-12,  16-21. 

Right  of  accused  to  meet,  see  Criminal  Law, 
28,  26. 

Depositions  of,  see  Deposition. 

Opinions  and  conclusions  of,  see  Evidence, 
VII. 

Weight  to  be  given  testimony  of,  see  Evi- 
dence, XI. 

Testimony  of,  as  privileged  communication, 
see  Libel  and  Slander,  10. 

Question  for  jury  as  to  credibility  of,  see 
Trial,  IV.  b. 

Instructions  as  to  credibility  of,  see  Trial, 
VL  f . 


I.  In  '  Genebai.. 

Neeesslty   for   prodveinc   all   eyewlt- 
neues. 

1.  The  state,  in  a  criminal  prosecution,  is 
not  required  to  produce  all  the  eye-witnesses 
to  the  transaction.  State  v.  Kapelino,  20 
S.  D.  591,  108  N.  W.  335. 

[Cited  in  note  in  129  Am.  St.  Rep.  28, 
on  constitutional   right  of  accused   to 
be  confronted  by  witnesses.] 
Etzolnaion  from  court  room. 

2.  It  is  discretionary  with  trial  courts 
whether  or  not  all  witnesses  shall  be  ex- 
cluded from  the  courtroom  during  the  trial. 
State  v.  Hakon,  —  N.  D.  — ,  129  N.  W. 
234. 

3.  A  trial  court  in  an  action  for  the 
alienation  of  a  husband's  affections  did  not 
abuse  its  discretion  in  excluding  a  wit- 
ness who  was  a  sister  from  the  court  room 
while  the  defendant  was  testifying.  King 
V.  Hanson,  13  N.  D.  85,  99  N.  W.  1085. 
Umlting  nvinber  of. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  612. 

4.  The  impeachment  of  witnesses  is  a- 
collateral  issue,  and  it  was  competent  for 
court,  in  a  prosecution  for  selling  intoxi- 
cating liquors  without  a  license,  to  limit 
the  number  of  impeaching  witnesses  to  four. 
State  V.  Madison,  23  S.  D.  584,  122  N.  W. 
647. 


II.  Notice  or  Names  of;  Indorsing  Names 
ON  Indictment  ob  Information. 

Review  of  discretion  in  permitting  evi- 
dence by  witness  whose  name  is  not  in- 
dorsed, see  Appeal  and  Error,  599. 


6.  A  "fair  and  impartial  trial*'  does  not 
require  that  the  accused  shall  be  placed  in 
a  more  favorable  position  than  that  oc- 
cupied by  the  state,  as  respects  notice  of 
the  names  of  witnesses  to  be  called.  State 
v.  Matejousky,  22  S.  D.  30,  115  N.  W.  96. 

6.  One  accused  of  a  crime  is  not  entitled 
as  a  matter  of  right  to  previous  notice  of 
all  witnesses  that  may  be  called  In'  the 
state.  State  v.  Matejousky,  22  S.  D.  30. 
115  N.  W.  96. 

7.  It  is  within  the  discretion  of  the  trial 
court  and  dependent  upon  the  intentional 
withholding  from  the  accused  of  the  namr; 
and  the  state's  knowledge  thereof,  to  per- 
mit the  state  to  use  on  a  prosecution  lor 
felony  witnesses  whose  names  were  not  upog 
the  indictment.  State  v.  Cambron,  20  S. 
D.  282,  105  N.  W.  241. 

8.  The  rule  requiring  the  indorsement  of 
witnesses  known  to  the  state's  attorney  or 
those  examined  before  the  grand  jury  on 
the  indictment  or  the  information  does  not 
preclude  the  state  from  calling  witnesses 
whose  names  are  not  required  to  be  so  in- 
dorsed. State  V.  Matejousky,  22  S.  D.  30. 
115  N.  W.  96. 

9.  In  a  criminal  action  objections  of  the 
accused  that  the  testimony  of  a,  witness 
was  incompetent  on  the  ground  that  h'n 
name  had  not  been  indorsed  on  the  infor- 
mation in  the  manner  required  by  law  was 
properly  overruled  where  the  objections  did 
not  assume  or  the  files  in  the  case  disclose 
that  the  witness  was  known  when  the  in- 
formation was  filed,  or  the  record  show  that 
the  accused  was  surprised  by  the  introduc- 
tion of  such  testimony.  State  v.  Mate- 
jousky, 22  S.  D.  30,  116  N.  W.  96. 

10.  Under  N.  D.  Rev.  Codes  1905,  $  9794. 
requiring  the  names  of  all  witnesses  for 
the  prosecution,  known  to  the  state's  attor- 
ney at  the  time  of  filing  the  information 
to  be  endorsed  thereon  but  providing  that 
other  witnesses  may  testify  on  behalf  of 
the  prosecution,  it  was  not  error  to  allov 
such  other  witnesses  to  testify  where  the 
attornej'  informed  the  court  he  had  no 
previous  knowledge  of  such  witnesses.  State 
V.  Albertson,  —  N.  D.  — ,  128  N.  W.  1122. 

11.  In  a  prosecution  for  assault,  a  per- 
son who  objects  to  the  testimony  of  a  wit- 
ness, under  S.  D.  Rev.  Code  Crim.  Proc. 
§  206,  requiring  the  names  of  witnesw* 
known  to  the  state's  attorney,  when  in- 
formation is  filed,  to  be  indorsed  thereon, 
on  the  grotind  that  his  name  is  not  in- 
dorsed on  the  information,  should  show  that 
the  witness  was  known  to  the  state's  at- 
torney when  the  information  was  filed,  and 
this  is  not  shown  because  the  name  of  the 
witness  is  the  same  as  the  person  allcjred 
to  have  been  assaulted,  and  the  court's  rul- 
ing could  not  be  rendered  erroneous  by  the 
subsequent  disclosure  of  such  fact.  State 
V.  Frazer,  23  S.  D.  304,  121  N.  W.  7». 
Mistake  In  itame. 

12.  Where  the  indorsement  of  a  witness's 
name  on  an  indictment  is  "Thomas  Wat- 
son," accused  cannot  object  to  the  call- 
ing of  a  witness  named  "Thomas  Watson.- 
on   the   ground  of  no   notice  of  his  being 
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called,  where  the  witness  was  generally 
known  as  Watson,  and  accused  himself  in 
his  testimony  frequently  referred  to  such 
witness  as  Watson.  iState  v.  Uolburn,  23 
S.  D.  200,  121  N.  W.  100. 


III.    COMPETENCT. 

a.  In   Oeneral. 

Review  of  discretion  as  to,  see  Appeal  and 

Error,  608,  610. 
Competency  of  expert  witness,  see  Evidence, 

VII. 

13.  A  general  agent  of  a  machine  com- 
pany, whose  authority  is  not  in  writing,  is  a 
competent  witness  as  to  what  authority  he 
has.  Reeves  &  Co.  v.  Bruening,  13  N.  D. 
1.57,  100  N.  W.  241. 

14.  A  witness  not  connected  with  a  coun- 
ty office,  and  not  in  charge  of  the  records 
thereof  as  a  public  official,  clerk  or  em- 
ployee, is  not  a  competent  witness  to  tes- 
tify to  the  absence  from  such  office  of  cer- 
tain papers;  nor  is  he  a  competent  witness 
to  testify  as  to  the  absence  from  the  rec- 
ords of  such  office  of  certain  material  en- 
tries. Fisher  v.  Betts,  12  N.  D.  197,  96 
N.  W.  132.  ^^ 

b.  Husband  and  Wife. 

Admissibility  of  privileged  commimications 

between,  see  Evidence,  614. 
Sec  also  infra,  105. 

15.  Whether  his  wife  had  ever  had  a  mis- 
carriage is  a  fact,  and  not  a  communica- 
tion and  the  husband  is  not  incompetent 
to  testify  in  regard  thereto.  Erickson  v. 
Ladies  of  the  Maccabees,  —  S.  D.  — ,  126 
N.  W.  259. 

16.  The  commission  of  incest  by  a  man 
is  not  a  crime  against  his  wife,  within  the 
meaning  of  a  statute  forbidding  the  latter 
to  be  a  witness  against  him  without  his 
consent,  except  when  he  is  prosecuted  for 
the  commission  of  a  crime  against  her. 
State  v.  Burt,  17  S.  D.  7,  62  L.  R.  A.  172, 
106  Am.  St.  Rep.  769,  94  N.  W.  409. 

[Cited  in  note  in  2  L.R.A.(N.S.)  865,  on 
husband  or  wife  as  witness  against  oth- 
er in  criminal  case.] 

«.  Effect  of  Death  or  Digability  of  Other 
Persona. 

1.  Parties  as  Witnesses. 

Prejudicial    error    as   to,    see    Appeal   and 

Error,  906. 
Preiodicial    error    as    to,    see    Appeal    and 
'  Error,  980. 

17.  The  fact  that  a  witness  is  a  proper 
party  to  an  action  in  which  the  executor, 
administrator,  or  heirs  at  law  of  a  de- 
ceased person  are  parties  disqualifies  such 
witness  from  testifying  to  transactions  or 
statements  made  by  such  deceased  person. 
The   fact  that  such  witness  io  a  party  de- 


fendant with  the  administrator,  executor, 
or  heirs  does  not  render  him  competent  as 
a  witness  in  such  cases.  Cardiff  v.  Mar- 
quis, 17  N.  D.  110,  114  N.  W.  1088. 

18.  The  evidence  of  a  witness  who  is  a 
party  to  an  action  in  which  the  administra- 
tor of  a  deceased  person  is  also  a  party  is 
inadmissible  to  prove  that  letters  were 
written  and  signed  by  the  witness  at  the 
request  and  dictation  of  the  deceased  per- 
son, whose  administrator  is  a  party  to 
the  action.  Cardiff  v.  Marquis,  17  >i.  1). 
no,   114  N.   W.   1088. 

19.  The  evidence  of  a  witness  who  is 
a  party  to  an  action  in  which  the  adminis- 
trator of  a  deceased  person  is  also  a  party 
is  not  admissible  to  prove  the  contents  of 
lost  letters  wriiten  or  received  by  the 
witness  to  or  from  such  deceased  person. 
Cardiff  v.  Marquis,  17  N.  D.  110,  114  N. 
W.   1088. 

20.  Under  N.  D.  Rev.  Codes  1905,  §  7253, 
the  coiilractor  of  a  building,  pursuant  to 
a  contract  with  the  owner  of  the  building, 
is  not  a  competent  witness  as  to  payments 
made  on  said  contract,  where  the  owner  of 
the  building  has  since  died,  and  his  execu- 
tors and  heirs  at  law  are  made  parties  de- 
fendant with  said  contractor  in  an  action 
by  the  plaintiff  to  foreclose  its  lien  as  a 
subcontractor.  First  Nat.  Bank  v.  Warner, 
17  N.  D.  76,  114  N.  W.  1085,  17  A.  &  E. 
Ann.  Cas.  213. 

21.  Testimony  by  the  defendant  in  an 
action  by  the  personal  representative  of  a 
decedent  to  the  effect  that  the  note  in  suit 
was  the  only  note  he  ever  gave  to  the  de- 
ceased, and  that  he  never  had  any  other 
transactions  with  the  deceased,  is  prohibit- 
ed by  N.  D.  Rev.  Codes  1899,  §  5683,  pro- 
hibiting parties  to  a  suit  testifying  as  to 
transactions  with  the  deceased.  Regan  v. 
Jones,  14  N.  D.  591,  105  N.  W.  613. 

22.  in  an  action  on  a  note  by  the  legal 
representatives  of  the  deceased  payee,  Ui6 
defendant  sought  by  his  own  testimony  to 
prove  when  and  where  the  note  was  given 
and  who  was  present  when  the  transaction 
with  the  testator  took  place  pursuant  to 
which  the  note  was  afterwards  given,  in 
order  to  lay  a  foundation  for  the  testimony 
of  a  third  person,  by  whom  he  expected  to 
prove  what  the  bargain  was.  Held,  that  the 
testimony  was  properly  excluded,  under 
N.  D.  Rev.  Codes  1899,  §  5653,  prohibiting 
parties  to  suit  testifpng  as  to  transaction 
with  the  decedent.  Regan  v.  Jones,  14 
N.  D.  591,   105  N.  W.  613. 

23.  Under  N.  D.  Rev.  Codes  1905,  §  7253, 
the  cashier  of  a  national  bark,  which  is  a 
party  to  an  action,  is  a  competent  witness 
to  testify  to  the  fact  of  the  mailing  of  a 
notice  to  a  deceased  person,  whose  execu- 
tor and  heirs  at  law  are  parties  to  the  ac- 
tion. First  Nat.  Bank  v.  Warner,  17  N. 
D.  76.  114  N.  W.  1085,  17  A.  4  E.  Ann. 
Cas.  213. 

24.  Under  N.  D.  Rev.  Codes  J905.  §  7253. 
where  a  contractor  and  the  executors  and 
heirs  at  law  of  the  deceased  owner  of  a 
building,  erected  under  a  contract  between 
said  contractor  and  the  owner,  are  parlies 
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defendant  in  «n  action  to  foreclose  a  sub- 
contractor's lien,  the  evidence  of  the  con- 
tractor as  to  wnen  the  building  was  com- 
pleted is  not  objectionable  as  referring  to  a 
transaction  with  a  party  since  deceased. 
First  Nat.  Bank  v.  Warner,  17  N.  D.  76, 
114  N.  W.  1085,  17  A.  ft  E.  Ann.  Gas.  213. 

25.  Where  the  defendant  in  an  action 
of  claim  and  delivery  was  in  possession 
of  a  part  of  the  property  as  the  heir  of 
her  deceased  husband  and  the  rest  as  cus- 
todian of  a  third  person  claiming  title  un- 
der a  mortgage  foreclosure,  and  Iter  rights 
were  clearly  adverse  to  the  rights  and  in- 
terests of  her  codefendant,  he  was  prohibit- 
ed under  S.  D.  Code  Civ.  Proc.  §  486,  from 
testifying  as  to  transactions  with  the  hus- 
band in  reference  to  such  property  as  had 
been  the  husband's  but  not  as  to  property 
which  belonged  to  the  third  party.  Chap- 
man v.  Qreene,  —  8.  D.  — ,  130  N.  W. 
30. 

26.  In  an  action  to  cancel  a  deed  on  the 
ground  of  mental  incapacity  of  the  grant- 
or, the  testimony  of  the  grantor  relative 
to  the  retaining  of  the  deed  in  his  pos- 
session at  all  times  and  not  delivering  it 
to  the  grantee,  who  has  since  died,  was  in- 
admissible under  S.  D.  Code  Civ.  Proc. 
g  486,  which  provides  that  in  an  action 
against  a  personal  representative,  heir-at- 
law  or  a  next  of  kin  neither  party  shall 
testify  against  the  other  as  to  any  trans- 
action with  the  decedent.  Davis  v.  Davis, 
—  S.  D.  — ,  124  N.  W.  716. 

27.  Testimony  by  plaintiff  in  an  action 
specifically  to  enforce  an  alleged  contract 
with  a  decedent  for  the  sale  of  land,  that 
decedent  promised  to  consummate  the  sale 
in  accordance  with  the  alleged  contract,  is 
inadmissible  under  a  statute  depriving  a 
party  to  an  action  against  heirs  or  repre- 
sentatives of  a  deceased  party  of  the  right 
to  testify  as  to  conversations  or  transac- 

•tions  lir.d  nith  deceased.  Larson  v.  New- 
man, —  N.  D.  — ,  23  L.R.A.(N.S.)  849, 
121  N.  W.  202., 

28.  Questions  asked  of  plaintilT  in  an 
action  against  an  executor  to  impress  a 
trust  on  personalty  resulting  from  a  sale 
of  lands,  as  to  whether  the  lands  which 
stood  in  the  name  of  defendant's  intestate 
had  belonged  to  plaintiff,  and  whether  the 
latter  had  had  deeds  for  them,  are  prop- 
erly excluded  as  calling  for  tranxactions 
with  a  deceased  person.  Jones  v.  Subera,  — 
8.  D.  — ,  126  N.  W.  253. 

29.  In  an  action  to  foreclose  a  deed  given 
as  security  for  debt,  wherein  the  grantee, 
witness,  and  the  heirs  at  law  of  the  grant- 
or, since  deceased,  are  adverse  parties,  tes- 
timony of  the  grantee  that  he  paid  inter- 
est on  a  prior  mortgage  and  taxes  on  the 
mortgaged  premises  to  protect  the  lien  of 
his  deed  does  not  come  within  the  statute 
disoualifying  a  party  to  an  action  from 
testifying  to  transactions  had  with  a  per- 
eoa  since  deceased.  Omlie  v.  CToole,  16 
N.  D.  126,  112  N.  W.  677. 
TranMotloiia  with  •cent  of  decedent. 

30.  In  an  action  to  collect  a  debt  due 
from  the  estate  of  a  decedent,  for  money 


loaned  by  the  decedent  to  the  plaintiff  but 
left  with  the  former  until  demanded,  it 
was  competent  for  the  plaintiff  to  testify 
as  to  transactions  with  the  agent  of  tbe 
decedent,  or  those  representing  him.  Guil- 
laume  v.  Vlannery,  21  S.  D.  1,  108  N.  \V. 
255. 

2.  Jnteretted  Third  Perton*  at  .Wiinet*tt. 

31.  In  an  action  to  collect  a  debt  doe 
the  plaintiff  from  the  estate  of  a  deer- 
debt,  for  money  loaned  by  the  decedent  t» 
the  plaintiff  but  left  with  the  former  till 
demanded,  the  wife  of  the  plaintiff  was  not 
incompetent  to  testify  as  to  the  transi- 
tion on  the  ground  that  she  was  an  inter- 
ested party.  Ouillaume  v.  Flannery,  21  S. 
D.   1,  108  N.  W.  255. 


.  rv.  ExAifHTATioir. 

a.  In  General;  PrelinUnarjf  Queationt. 

32.  It  is  proper  for  the  trial  judge  io 
question  witnesses  whenever  he  deems  neeei- 
sary,  but  the  right  should  be  cautiously 
exercised,  so  as  to  avoid  giving  expressioii, 
directly  or  indirectly,  to  any  opinion  os 
the  merits  of  the  case.  State  v.  Hazlett 
14  N.  D.  490,  106  N.  W.  617. 

Form  ef  qneatiens  cenerally. 

33.  A  question  to  a  witness  called  in  re- 
buttal, which  does  not  call  the  witness's  at- 
tention to  some  particular  statement  or  fact 
and  demand  a  aenial  or  explanation  there- 
of, is  improper  in  form.  Kinney  v.  Broth- 
erhood of  American  Yeomen,  15  N.  D.  il, 
106  N.  W.  44. 

Prellxnlnary  qneatiena. 

34.  A  question  as  to  whether  witness 
knows  the  kind  of  material  that  should  be 
used  in  grout  buildings  is  a  proper  pre- 
liminary inquiry  in  qualifying  the  witness 
as  an  expert.  Waterhouse  v.  Jos.  Schlitx 
Brewing  Co.  16  S.  D.  592,  94  N.  W.  587. 

b.  Leading  Queationa. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  604-607. 

First  raising  objection  on  appeal,  see  Ap- 
peal and  Error,  772. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  965. 

As  ground  for  new  trial,  see  New  Trial,  It. 

35.  The  trial  court  has  a  large  diaere- 
tion  in  permitting  leading  questions.  State 
v.  Fujita,  —  N.  D.  — ,  129  N.  W.  360. 

36.  Where,  in  a  rape  case,  the  record  dis- 
closes that  almost  tne  entire  direct  testi- 
mony of  the  prosecutrix,  who  was  appar- 
ently a  willing  witness  over  fifteen  years 
of  age,  was  elicited  by  extremely  leadi^ 
questions,  without  any  attempt  to  obtaia 
her  answers  in  some  other  way,  an  abase 
of  discretion  is  shown.  State  r.  Haxlett 
14  N.  D.  490,  105  N.  W.  «1T. 

37.  Where  in  the  trial  of  bastardy  pro- 
ceedings, the  complaining  witness  was  eigk- 
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teen  years  old,  without  education,  and  gave 
her  testimony  through  an  interpreter,  and 
she  was  being  examined  about  acts  of  il- 
licit intercourse  and  the  birth  of  a  bas- 
tard child  born  to  her  three  weeks  before 
the  trial,  the  trial  court  properly  allowed 
the  state  to  ask  leading  questions.  State 
V.  Brandner,  —  N.  D.  — ,  130  M.  W.  941. 

38.  An  objection  to  a  leading  question 
on  the  ground  that  the  subject-matter  em- 
braced therein  had  already  been  testified 
to  was  properly  sustained  and  the  answer 
stricken  out  where  the  witness  had  pre- 
viously testified  to  facts  which  conflicted 
with  bis  answer  to  the  objectionable  ques- 
tion. Bristol  &  S.  Co.  v.  Skapple,  17  N. 
D.  271,  115  N.  W.  841. 

To  nnwlUinK  wttnessAs. 

39.  It  is  not  error  for  the  trial  court  to 
state  in  the  presence  of  the  jury  that  wit- 
nesses are  unwilling  witnesses  and  to  per- 
mit leading  questions  to  be  propounded 
to  them;  State  v.  Cambron,  20  S.  D.  282, 
105  N.  W.  241. 

40.  Where  it  is  clear  that  witnesses  are 
unwilling  to  testifv,  the  court  is  author- 
i7.ed  to  permit  leading  questions;  and  it  is 
for  the  court  to  determine  whether  the 
manner  and.  conduct  of  the  witnesses  are 
such  as  to  show  them  unwilling.  State  v. 
Cambron,  20  S.  D.  282,  105  N.  W.  241. 
Aaamnliig  ezlstenoe  of  -  fact. 

41.  A  question  asked  plaintiff  in  an  ac- 
tion against  a  city  for  negligent  injuries, 
as  to  the  condition  at  a  certain  date  of  her 
ankle  as  a  result  of  the  injury,  is  objec- 
tionable as  assuming  the  existence  of  a  ma- 
terial controverted  fact.  Fallon  v.  Rapid 
City,  17  S.  D.  570,  97  JJ.  W.  1009. 

42.  It  was  not  error  to  sustain  an  ob- 
jection to  the  question,  "Now  did  L.  pay 
Z.  anything  for  assuming  the  $1,143.16 
on  the  R.  account?"  where  there  was  noth- 
ing in  prior  testimony  to  justify  the  as- 
sumption that  Z  assumed  any  new  liabil- 
ity. Leistikow  v.  Zuelsdorf,  18  N.  D.  511, 
122  N.  W.  340. 

c.  Memoranda;  Refreshing  Recollection. 

Presumption  as  to,  on  appeal,  see  Appeal 
and  Error,  492. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  611. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 908. 

See  also  infra,  80. 

43.  A  proper  foundation  must  he  laid  for 
the  use  of  memorandum  to  refresh  memory 
of  a  witness.  State  v.  Bums,  —  S.  D. 
— ,  126  N.  W.  672. 

44.  Memoranda  to  refresh  one's  memory 
are  improperly  in  evidence  if  no  testi- 
mony is  based  on  them.  State  t.  Burns, 
—  S.  D.  — ,  126  N.  W.  572. 

45.  A  witness  who  suffers  no  lack  of 
memory  cannot  be  called  on  to  identify  a 
writing  "to  refresh  his  memory"  and  there- 
by introduce  the  paper  in  evidence.  State 
v.  Bums,  —  S.  D.  — ,  126  N.  W.  572. 

46.  A  memorandum  made  by  another  per- 


son may  be  used  to  refresh  the  recollection 
of  a  witness,  provided  that,  after  inspect- 
ing it,  the  witness  can  testify  from  his. 
own  recollection  or  remembers  having  seen 
it  when  his  memory  as  to  the  facts  was 
still  fresh,  and  recollects  that  he  then 
knew  the  statements  therein  to  be  correct. 
Brown  v.  Smith,  —  B.  D.  — ,  123  N.  W. 
689. 

47.  The  trial  court  did  not  abuse  its  dis- 
cretion by  permitting  the  plaintiff  to  re- 
fresh his  memory  by  referring  to  the  com- 
plaint, where  plaintiff  states  positively  as 
to  the  facts  apparently  without  regard  to 
anything  appearing  in  the  complaint. 
Brown  v.  Smith,  —  S.  D.  — ,  123  N.  W.  689. 

48.  One  who  did  not  make  a  stub  of  a 
receipt  for  liquor  license  fee  cannot  re- 
fresh his  memory  by  such  stub  to  testify 
about  the  payment.  State  v.  Flagstad,  — 
S.  D.  — ,  126  N.  W.  586. 

40.  Since  in  an  action  upon  a  fire  in- 
surance policy,  where  the  insured  had  never 
inventoried  his  stock,  and  the  books  of  ac- 
count and  the  invoices  received  in  the  regu- 
lar course  of  tbe  business  were  destroyed 
by  the  fire,  oral  testimony  is  the  best  evi- 
dence to  prove  the  quality  and  value  of 
the  destroyed  goods;  the  testimony  of  the 
insured  who  stated  that  he  was  so  familiar 
with  the  store  by  years  of  daily  contact 
with  everything  in  the  store  that  be  was 
able  to  tell  almost  -everything  therein  at 
the  time  of  the  tire,  was  competent  evidence 
to  prove  the  value  of  the  destroyed  stock, 
and  a  list  made  by  him  from  memory  sev- 
eral days  after  the  fire  was  properly  used 
to  refresh  his  memory  when  testifying. 
Smith  v.  Mutual  Cash  Guaranty  F.  Ins. 
Co.  21  8.  D.  433,  113  N.  W.  94. 
From  ■tenoKraphlo  notes. 

50.  In  proving  admissions  made  by  ac- 
cused it  is  proper  to  swear  the  court  ste- 
nographer of  the  trial  at  which  the  testi- 
mony containing  the  admissions  was  made 
and  allow  him  to  read  from  his  steno- 
graphic notes  to  refresh  his  memory.  State 
V.  Longstreth,  —  N.  D.  — ,  121  N.  W.  1114. 

d.  Croat-exanUnation. 

1.  Oeneral  Rules;  MiseelUmeotu  Instances. 

Record  necessary  to  consideration  on  ap- 
peal of  alleged  error  in,  see  Appeal  and 
Error,   110. 

Review  of  discretion  as  to,  see  Appeal  and 
Error,  613,  614. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  966-969,  977. 

New  trial  for  misconduct  in  cross-exami- 
nation, see  New  Trial,  10. 

Offer  of  proof,  generally,  see  Trial,  III.  h. 


51.  An  opportunity  to  cross-examine  is 
a  matter  of  right,  but  the  latitude  and  ex- 
tent of  the  cross-examination  rests  largely 
in  the  discretion  of  the  trial  judee.  State 
V.  Foster.  14  N.  D.  561,  105  N.  W.  938. 

62.  Latitude  and  extent  of  cross-exami- 
nation rest  largely  in  the  trial  court's  dia- 
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eretion.    State  v.  Longatreth,  —  N.  D.  — , 
121  N.  W,  1114. 

53.  Where  a  party  continued  cross-exam- 
ination for  over  an  hour  there  is  no  abuse 
of  discretion  in  limiting  the  remainder  of 
the  cross-examination  to  ten  minutes. 
State  V.  Foster,  14  N.  D.  561,  106  N.  W. 
S38. 

54.  The  rule  that  a  party  who  has  not 
opened  his  own  case  will  not  be  permitted 
to  introduce  it  to  the  jury  by  cross-exami- 
nation of  the  witnesses  of  the  adverse  par- 
ty applies  to  such  matters  as  the  examining 
party  has  pleaded  affirmatively  as  a  de- 
tense  or  counterclaim,  and  does  not  apply 
when  a  defendant,  on  cross-examination 
of  the  plaintiff's  witness,  simply  aims  to 
disprove  by  the  witness  the  case  which  the 
witness  himself  has  made.  Hogan  v.  Klabo, 
13  N.  D.  319,  100  N.  W.  847. 

55.  The  defendant,  in  an  action  by  a 
broker  to  recover  his  commission  on  the  ex- 
change of  a  stock  of  goods  for  land,  could 
show  on  cross-examination,  although  such 
matter  was  not  pleaded  as  a  defense,  that 
plaintiff  was  employed  by  the  same  com- 
pany as  the  broker  who  negotiated  the  ex- 
change of  land  in  behalf  of  such  company, 
it  being  claimed  that  plaintiff  acted  in  a 
dual  capacity,  as  such  matter  was  not  a 
subsequent  transaction  that  avoided  the 
contract  which  to  be  available  must  be 
pleaded.  Grasinger  «.  Lucas,  —  S.  D.  — , 
123  N.  W.  77. 

56.  Where,  in  an  action  for  work  and 
labor  performed  as  a  minor,  plaintiff  al- 
leged in  his  complaint  that  he  was  em- 
ployed by  defendant  for  a  stated  number  of 
days  at  $3  per  day,  it  was  proper  to  ask 
defendant  on  cross-examination  whether  he 
had  not  employed  certain  persons  to  work 
in  the  mine  and  paid  them  during  the  time 
that  plaintiff  claimed  to  have  worked  there- 
in, defendant  having  denied  that  he  had 
employed  plaintiff  to  work  upon  the  mine, 
or  that  he  was  working  the  mine  during 
the  time  that  plaintiff  claimed  to  have 
been  employed  bv  him.  Corcoran  v.  Hallor- 
an.  20  S.  D.  384,  107  N.  W.  210. 

57.  Where  the  plaintiff  was  engaged  by 
the  defendants  to  procure  option  contracts 
on  mining  properties  for  the  defendants, 
and  an  action  brought  on  such  contract  to 
recover  the  salary  due  thereunder,  it  was 
proper  to  require  the  plaintiff  on  cross-ex- 
amination to  tell  whether  he  had  received 
commissions  from  the  persons  from  whom 
he  secured  the  option  contracts,  where  the 
defense  was  that  the  plaintiff  had  received 
commissions  from  other  parties  to  the  op- 
tion contracts  and  therefore  was  precluded 
from  recovering  his  salary  for  obtainini; 
the  options.  Lemon  v.  Little,  21  S.  D. 
62S,  114  N.  W.  1001. 

58.  A  question  on  cross-examination  as 
to  whether  a  certain  note  had  been  paid, 
is  improper  and  immaterial,  on  the  trial 
of  an  action  by  a  broker  against  a  proper- 
ty owner  to  recover  commissions  for  the 
sale  of  property  on  an  allesred  contract 
with  an  agent  of  the  owner,  where  the  own- 
er denies  the  agent's  authority  to  so  con- 


tract and  testifies  that  he  settled  with  hit 
agent  by  giving  him  such  note  for  bis  con- 
missions  before  he  had  any  knowledge  of 
the  broker's  claim.  Quale  v.  Hazel,  19  S. 
D.  483,   104  N.  W.  215. 

2.  A»  to  Knowledge,  etc. 

59.  It  is  improper  to  exclude  questions 
as  to  the  contents  of  a  text-book  asked, 
not  primarily  for  the  purpose  of  eliciting 
the  contents  but  to  test  ttie  knowledge  ot 
a  physician  who  is  testifying  as  an  expert 
but  without  actual  experience  in  the  matt« 
under  consideration.  State  v.  Moellet,  — 
N.  D.  — ,  126  N.  W.  568. 

3.  Aa    to    Credit    in    General;    Charaeter; 
Reputation. 

o.   General. 
See  also  infra.  III. 

60.  It  is  competent  to  show  on  the  cross- 
examination  of  a  witness,  for  the  purpose 
of  discrediting  him  or  lessening  the  weight 
of  his  testimony,  that  he  has  been  arrested 
and  convicted  of  a  crime.  Schnase  t. 
Goetz,  18  N.  D.  594,  120  K.  W.  553. 

[Cited   in   note   in   30   L.R.A.(N.S.)    SiS 
on  cross-examination   as   proper   mode 
of  proving  conviction  of  crime  for  pur- 
poses of  impeachment.] 
Criminal  oaaea. 

61.  Cross-examination  should  extend  to 
every  fact  and  circumstance  within  reason- 
able limits  which  might  tend  to  disclose 
improbabilities  or  inconsistencies  ia  the 
witness's  narrative  of  the  facts,  to  tend  to 
discredit  the  witness  generally  or  to  de- 
tract from  the  weight  or  credibility  of  the 
testimony  by  reason  of  improper  influences 
which  might  induce  him  to  testify  falselv. 
State  V.  Hazlett,  14  N.  D.  490,  105  X.  W. 
617. 

62.  In  a  prosecution  for  selling  intoxi- 
cating liquors  without  a  license,  a  questioa 
propounded  to  the  state's  witness:  "Han 
you  not  been  a  liberal  patron  and  lounger 
around  the  saloons  and  card-rooms  in  the 
city  of  G.  for  the  past  several  years!"  wu 
clearly  for  the  purpose  of  creating  in  tH 
minds  of  the  jury  a  prejudice  against  the 
witness,  and  was  properlv  excluded  bv  the 
court.  State  v.  Madison,' 23  S.  D.  584*,  122 
N.  W.  647. 

63.  In  a  prosecution  for  selling  into::i- 
cating  liquor  without  a  license,  wherein  * 
state's  witness  had  testified  that  he  bad 
received  $50  for  procuring  a  bottle  of  whis- 
ky from  accused,  it  was  not  error  for  the 
trial  court  to  exclude  on  cross-examination 
of  such  witness  questions  seeking  to  briiu! 
out  the  fact  that  such  witness  was  not 
regularly  working,  needed  money  for  the 
support  of  his  family,  and  had  in  fact  ap- 
plied for  county  aid  for  them.  State  v. 
Madison,  23  S.  D.  584,  122  N.  W.  647. 

64.  It  is  error  to  sustain  an  objection 
to  a  question  on  the  cross-examination  of 
a  complaining  witness,  as  to  whether  he 
had  offered  a  bribe  to  a  person,  if  he  wtiald 
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Appear  and  testify  na  to  certain  matters 
against  the  defendants.  State  t.  Hakon, 
—  X.  D.  — ,  129  N.  W.  234. 

U3.  A  female  witness,  in  whose  presence 
a  rape  is  alleged  to  have  been  committed, 
may  be  asked  on  cross-examination  if  she 
had  been  promised  by  the  state's  attorney 
the  sum  of  a  dollar  per  day  for  the  time 
she  remained  in  jail  for  the  purpose  of 
testifying,  for  the  purpose  of  affecting  her 
<Tedibility  as  a  witness.  State  v.  Mulch, 
17  S.  D.  321,  96  N.  W.  101. 

6.  Accused. 

Prejudicial  error  as  to,  see  Appeal  and  Er- 
ror, 967-969. 
See  also  infra,  108;  Evidence,  820. 

66.  On  a  trial  for  rape,  an  accused  who 
has  testified  in  his  own  behalf  cannot  be 
lawfully  compelled  to  testify  on  cross-ex- 
amination as  to  former  arrests  for  other 
offenses,  without  the  opportunity  being  giv- 
en by  the  questions  to  answer  as  to  wheth- 
er he  was  guilty  of  such  offenses.  State  v. 
Nyhus,  —  N.  D.  — ,  27  L.R.A.(N.S.)  487, 
124  N.  W.  71. 

67.  It  was  not  error  for  the  court  to 
permit  the  state's  attol-ney  to  ask  the  de- 
fendant whether  lie  had  not  gone  by  some 
assumed  name  prior  to  his  arrest,  since 
such  was  proper  cross-e.\amination  as  tend- 
ing to  affect  his  credibility  as  a  witness. 
State  V.  Sysinger,  —  S.  D.  —,  126  N.  W. 
879. 

G8.  Objections  to  cross-examination  of 
the  defendant  relative  to  domestic  troubles 
with  his  wife,  were  properly  sustained  upon 
a  trial  for  murder,  where  the  questions 
did  not  tend  to  throw  any  light  on  the  is- 
sues involved.  State  ▼.  Hazlet,  16  N.  D. 
426,  113  N.  W.  374. 

69.  An  accused  cannot  be  cross-examined 
as  to  other  alleged  charges  than  that  with 
which  he  is  charged  in  the  information,  al- 
though they  are  of  the  same  kind  as  that 
contained  in  the  information.  State  v. 
LaMont,  23  S.  D.  174,  120  N.  W.  1104. 

70.  In  a  prosecution  of  a  father  for  rape, 
it  is  not  proper  to  ask  accused  as  to  the 
commission  of  prior  similar  crimes,  for  the 
purpose  of  attacking  his  credibility.  State 
v.  LaMont,  23  S.  D.  174,  120  N,  W.  1104. 

4.  As  to  Bias. 

71.  While  it  may  be  reversible  error  not 
to  permit  cross-examination  as  to  the  feel- 
ing or  bias  of  a  witness,  the  extent  of  such 
cross-examination  rests  in  the  sound  dis- 
cretion of  the  trial  court.  State  v.  Frazer, 
23  S.  D.  304,  121  N.  W.  790. 

72.  On  cross-examination,  the  examining 
party  has  an  absolute  right,  within  rea- 
nonable  limits,  to  interrogate  the  witness  as 
to  specific  facts  and  circumstances  which 
tend  to  show  ill  will  or  other  motive  for 
falsifying,  although  the  witness  has  denied 
the  existence  of  such  motives.  State  v. 
Malmberp,    14   X.    D.   523,   10.5  X.   W.   614. 

73.  The  rule  on  cross-examination  of  wit- 
nesses in  criminal  cases  is  that  a  wide  lati- 
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tude  is  permitted  as  to  the  motives  and 
feelings  of  such  witnesses  towards  defend- 
ants, and  it  is  prejudicial  error  to  refuse 
to  permit  any  cross-examination  on  those 
matters.  State  v.  Hakon,  —  N.  D.  — ,  129 
N.  W.  234. 

5.  Confining  to  Bubject-Matter  of  Direct 
Examination;  Bringing  out  Entire  Con- 
versation. 

a.  In  Civil  Cases. 

First  raising  objection  as  to,  on  appeal,  see 
Appeal   and  Error,   788. 

Putting  entire  writing  in  evidence,  see  Evi- 
dejice,  IV.  v. 

In  proceedings  by  land  officers,  see  Pub- 
lic Lands,  21. 

74.  A  subject  entered  into  in  direct  ex- 
amination may  be  further  inquired  into 
and  exhausted  on  cross-examination. 
Schnase  v.  Goetz,  18  N.  D.  594,  120  N.  W. 
533. 

76.  Cross-examination  of  a  party  as  to 
whether  there  was  any  service  to  sup;>ort 
a  judgment  offered  in  party's  favor  was 
improper  as  not  related  to  any  direct  tes- 
timony of  the  witness.  Mathews  v.  Han- 
son, —  N.  D.  — ,  124  N.  W.  1116. 

76.  A  cross-examination  in  proper  though 
it  calls  for  facts  not  testified  to  on  direct 
examination,  but  relating  to  the  same  sub- 
ject-matter and  bearing  upon  the  main  fact 
toward  which  the  examination  in  chief  was 
directed — facts  which  give  to  the  direct 
testimony  the  effect  of  false  testimony. 
Hogen  V.  Klabo,  13  N.  D.  319,  100  N.  W. 
847. 

77.  While  the  broadest  latitude  of  cross- 
examination  should  be  permitted  where 
fraud  is  charged  and  the  person  so  char<red 
goes  on  the  witness  stand,  the  court  did 
not  err  in  restricting  the  cross-examination 
of  one  of  the  participators  in  the  fraud 
with  the  defendant,  where  he  was  called  by 
the  plaintiff  to  prove  some  fact  material 
to  his  side  of  the  case,  the  witness  not  be- 
ing a  party  to  the  suit,  and  not  being 
asked  by  the  plaintiff  as  to  the  inten- 
tion with  which  the  act  testified  to  was 
done.  Kerr  v.  Melum,  —  S.  D.  — ,  130 
N.  W.  83. 

78.  In  an  action  to  recover  part  of  the 
purchase  price  of  land  unaccounted  for  by 
an  agent,  it  was  not  proper  cross-examina- 
tion to  ask  a  witness  whether  or  not  he 
had  purchased  the  land  from  the  agent, 
where  on  his  direct  examination  the  wit- 
ness had  testified  only  to  what  he  paid 
for  the  property,  and  the  defense  was  that 
there  was  no  agency  but  that  sale  was 
made  to  the  a^ent  and  that  the  a<;ent  then 
resold.  Buchanan  v.  Randall,  21  S.  D.  44, 
109  X.  W.   513. 

79.  In  an  action  for  the  recovery  of  dam- 
ages for  the  wrongful  conversion  of  a  num- 
ber of  cattle  where  the  plaintiff  testified  on 
cross-examination  with  reference  to  the 
purchase,  sale  and  disposition  of  the  very 
cattle,  the  question  "I  want  to  know  about 
the    bunch,    I    am    asking   you    about    the 
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bunch"  was  properly  denied  as  being  ir- 
relevant and  ambiguous,  and  because  not 
restricted  to  those  converted.  Comeau  v. 
Hurley,  22  S.  D.  79,  115  N.  W.  621. 

80.  A  certain  ledger  belonging  to  defend- 
ants was  used  by  one  of  them  to  refresh 
his^  memory  while  testifying  to  the  account 
kept  by  defendants  against  plaintiff  there- 
in for  alleged  services  and  disbursements. 
Held,  error  to  deny  plaintiff's  offer  to  in- 
troduce said  ledger  in  evidence  in  connec- 
tion with  the  cross-examination  of  such 
defendant.  Logan  v.  Freerks,  14  N.  D. 
127,  103  N.  W.  426. 

i.  In  Criminal  Cases. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  966. 

Permitting  other  witness  to  bring  out  re- 
mainder of  conversation,  see  Evidence, 
601. 

81.  Where  the  subject  of  the  mental  ca- 
pacity of  an  accused  has  been  gone  into  on 
the  direct  examination,  the  state  hag  the 
right  to  cross-examine  upon  the  same  sub- 
ject. State  V.  Raice,  —  S.  D.  — ,  123  N. 
W.  708. 

82.  Where  a  witness  on  behalf  of  the 
state,  in  a  prosecution  for  assault,  had  tes- 
tilied  to  the  assault,  the  court  properly 
sustained  the  state's  objection  to  a  ques- 
tion on  cross-examination  as  to  whether 
the  person  assaulted  had  not  had  a  con- 
versation with  the  witness  relative  to  tur- 
pentining accused's  dog,  such  question  not 
being  proper  cross-examination.  State  v. 
Frazer,  23  S.  D.  304,  121  N.  W.  790. 

83.  In  a  prosecution  for  selling  intoxi- 
cating liquor  without  a  license  where  the 
state's  witness  had  on  direct  examination 
testified  that  at  or  about  the  time  stated 
in  the  information  he  had  purchased  whis- 
ky of  the  accused,  it  was  not  error  for  the 
trial  court  to  exclude  on  cross-examination 
of  such  witness,  questions  as  to  whether  he 
had  other  bottles  of  whisky  in  his  posses- 
sion at  such  time.  State  v.  Madison,  23 
S.  D.  584,  122  N.  W.  647. 

K4.  A  witness  who  has  testified  on  direct 
examination  as  to  general  good  or  bad  char- 
acter may  be  cross-examined  as  to  specific 
acts  for  the  purpose  of  testing  his  opin- 
ion, but  this  rule  could  not  apply  to  an 
accused  when  he  afterwards  went  upon  the 
witness  stand  so  that  he  might  be  inter- 
rogated on  cross-examination  as  to  alleged 
specific  acts  of  his  life,  and  of  which,  pos- 
sibly, he  never  heard,  and  which  are  inde- 
pendent and  have  no  connection  with  the 
charge  for  which  he  is  on  trial.  State  v. 
LaMont,  23  S.  D.  174,  120  N.  W.  1104. 

85.  A  banker  who  testified  for  defend- 
ant on  a  trial  for  murder  of  defendant's 
brother,  in  which  the  motive  alleged  was 
to  secure  the  proceeds  of  certain  insurance 
policies,  that  the  account  in  a  certain  bank 
was  in  the  name  of  defendant,  but  that 
both  defendant  and  his  brotlier  drew  checks 
against  it  by  virtue  of  their  understandint; 
with  him,  may  properly  be  cross-examined 


as  to  the  nature  of  the  agreement    State 
v.  Coleman,  17  S.  D.  594,  98  X.  W.  175. 

e.  Re-ewamination;  Explanation. 

Offer  of  proof,  generally,  see  Trial,  UL  K 
2. 

86.  It  is  proper,  in  an  action  on  a  note 
in  which  defendant,  maker  claims  that  be 
made  payments  on  the  note,  and  plaintiS, 
payee,  has  testified  on  cross-examination 
that  certain  sums  were  paid  him  by  de- 
fendant, to  allow  plaintiff  on  re-direct  ex- 
amination to  show  that  the  payments  were 
for  work  and  labor  performed  by  plaintiff 
for  defendant,  and  that  the  amounts  of  the 
pavhients  were  due  therefor.  Hebcrt  v. 
Hebert,  20  S.  D.  85,  104  N.  W.  911. 

87.  Where  in  an  action  upon  a  fire  in- 
surance policy,  the  theory  of  the  defense 
was  that  the  fire  was  set  by  the  plaintiff 
or  through  bis  connivance,  and  the  plain- 
tiff testified  on  cross-examination  that  be 
had  given  a  mortgage  upon  the  lot  and 
another  building  thereon,  reducing  the  val- 
ue at  risk,  it  was  proper  to  allow  the  plain- 
tiff on  redirect  examination  to  explain  that 
he  had  given  the  mortgage  upon  the  lot 
and  the  other  building,  and  that  he  had 
not  intended  that  it  should  cover  the  bnild- 
ing  which  had  burned.  Smith  v.  Mutual 
Cash  Guaranty  F.  Ins.  Co.  21  S.  U.  433, 
113  N.  W.  94. 

Criminal  oases. 

88.  When  defendant,  on  cross-examinsp 
tion,  has  drawn  from  a  witness  parts  of  a 
conversation  with  a  third  party  relating 
to  a  given  subject,  the  plaintiff  may  prop- 
erly require  the  witness  to  testify  as  to  tue 
remaining  portions  of  the  conversation  on 
the  same  subject.  State  v.  Moeller,  —  X. 
D.  — ,  126  N.  W.  568. 

89.  In  a  prosecution  for  selling  intoxi- 
cating liquors  without  a  license,  where  ac- 
cused was  asked  on  cross-examination  if 
he  had  been  convicted  of  any  offense  against 
the  law  relating  to  the  sale  of  intoxicating 
liquor  and  has  answered  that  he  had  plead- 
ed guilty  to  the  offense  of  keeping  open 
after  hours,  it  was  not  error  for  trial  oonrt 
to  exclude  an  explanation  by  accused,  on 
a  question  by  his  own  counsel,  as  to  the 
manner  in  which  the  offense  was  cmmit- 
ted.  State  v.  Madison,  23  S.  D.  5S4,  122 
N.  W.  647. 

f.  Privilege  of  Witnesses. 

Self  crimination   of  accused,   see  Criminal 
Law,  35. 

90.  The  legislature  has  no  power  to  re- 
strict or  abridge  the  privilege  guaranteed 
by  N.  D.  Const.  §  13  providing  that  "no 
person  .  .  .  shall  be  compelled  in  *ny 
criminal  case  to  be  a  witness  against  him- 
self." Re  Beer,  17  N.  D.  184,  115  N.  W. 
672,  17  A.  &.  E.  Ann.  Cas.  126. 

91.  Before  a  witness  can  be  compelled  to 
answer  questions  which  tend  to  criminate 
him,  the  statute  granting  immunity  must 
be  coextensive  in  scope  and  effect  with  the 


Digitized  by 


Google 


WITNESSES,  V.  a. 


B95 


constitutional  guaranty.  Re  Beer,  17  N. 
D.  184,  115  N.  W.  872,  17  A.  &  E.  Ann. 
Cas.   126. 

92.  N.  D.  Rev.  Codes  1905,  §  9383,  which 
provides  that  "no  person  shall  be  excused 
from  testifying  ...  by  reason  of  his 
testimony  tending  to  criminate  himself  (the 
witness),  but  the  testimony  given  by  such 
person  shall  in  no  case  be  used  against 
iiim,"  does  not  grant  immunity  from  prose- 
cution. Re  Beer,  17  N.  D.  184,  115  N.  VV. 
B72,  17  A.  &  E.  Ann.  Cas.  126. 

93.  Under  N.  D.  Const.  §  13  providing 
that  "no  person  .  .  .  shall  be  com- 
pelled in  any  criminal  cause  to  be  a  wit- 
ness against  himself,"  the  wiUiess  is  pro- 
tected from  testifying  to  facts  and  cir- 
cumstances from  which  his  connectinn  with, 
or  guilt  of,  a  crime,  may  be  proven  through 
other  sources  than  his  answers.  Re  Beer,  17 
A.  1).  184,  116  N.  W.  672,  17  A.  &  E. 
Ann.  Cas.  126. 

94.  A  witness,  sworn  before  a  grand  ju- 
ry, cannot  be  compelled  to  answer  ques- 
tions which  would  tend  to  criminate  him, 
and  is  privileged  from  answering  such  ques- 
tions by  §  13  of  the  Constitution  wnich 
declares  that  "no  person  .  .  .  shall 
be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself,"  unless  granted 
unconditional  immunity  from  prosecution 
for  the  offense  concerning  which  he  is 
testifying  by  statute.  Re  Beer,  17  N.  D. 
184.  115  N.  W.  672,  17  A.  &  E.  Ann.  Cas. 
12«. 

96.  N.  D.  Laws  1907,  chap.  189,  p.  307, 
requiring  the  registration  and  the  publica- 
tion of  internal  revenue  tax  receipts  is  not 
unconstitutional  on  the  grounds  that  it  in- 
fringes that  section  of  tlie  state  constitu- 
tion which  guarantees  immunity  from  self- 
crimination.  State  ex  rel.  i'laherty  v. 
Hanson,  16  N.  D.  347,  113  N.  W.  371. 

9G.  Ihe  statute  fixing  the  age  of  consent 
does  not  render  a  girl  under  that  age  in- 
capable of  committing  a  sexual  crime,  so 
as  to  deprive  her  of  the  constitutional 
privilege  of  refusing  to  answer  questions 
relating  to  such  crime  which  will  tend  to 
incriminate  her.  Ex  parte  Nesson,  —  S. 
D.  — ,  27  L.R.A.(X.S.)   872,  125  N.  W.  124. 

Personal  nature  of  privilese. 

i)i,  AB  the  constitutional  privilege  of  re- 
fusal to  answer  a  question  on  the  ground 
of  self-incrimination  is  purely  personal,  it 
may  be  suggested  to  the  witness  by  the 
court  whenever  the  demands  of  public  jus- 
tice require  the  exercise  of  such  discretion. 
State  V.  Mungeon,  20  S.  D.  612,  108  N.  W. 
552. 

98.  The  constitutional  privilege  of  re- 
fusing to  answer  any  incriminating  ques- 
tion is  personal  to  the  witness  and  not 
the  right  of  the  party  against  whom  the 
witness  is  called  to  object  to  the  witness 
giving  evidence  to  criminate  himself,  and 
isuch  party  cannot  complain  of  the  action 
of  the  trial  court  in  overruling  his  objec- 
tion to  the  further  examination  of  the  wit- 
ness and  request  to  inform  the  witness  of 
his  right  to  refuse  to  answer  all  crimina- 


ting questions.     State  v.  Mungeon,  20  S. 
D.  612,  108  N.  W.  662. 


V.  Impeachment;     Coktbaoiction;     Cob- 

BOBOKATION. 

Impeachment  of,  on  cross-examination,  see 
supra,  IV.  d. 

a.  Attacking  Credit  in  Oenerab 

Limiting  number  of  impeaching  witnesses, 

see  supra,  4. 
Attacking  cieuit  on  cross-examination,  see 

supra,  IV.  d,  3. 
Question  for  jury  as  to  whether  witness  was 

impeached,  see  Irial,  IV.  o. 
See  also  Evidence,  698. 

99.  Where  on  cross-examination  one  of 
the  state's  witnesses,  for  the  purpose  of 
impeachment,  was  asked  whether  as  a  mat- 
ter of  fact  he  was  running  a  certain  saloon 
in  violation  of  law  and  without  a  license, 
an  objection  to  such  question  was  improp- 
erly sustained  as  such  question  was  admis- 
sible under  the.  general  rule  that  for  tl.e 
purpose  of  impeachment  a  witness  may  be 
asked  questions  as  to  collateral  matters, 
the  answers  to  which  may  tend  to  degrade 
or  otherwise  discredit  him.  State  v.  Den- 
ny, 17  N.  D.  619,  117  N.  W.  809. 

100.  While  it  is  proper  in  questions  im- 
peaching a  witness  to  ask  witness  if  he 
knows  the  general  reputation  of  the  wit- 
ness whose  testimony  is  sought  to  be  im- 
peached, the  mere  omission  of  the  word 
"general"  will  not  affect  the  testimony  of 
the  witness,  provided  it  is  shown  by  the 
questions  and  answers  that  he,  in  fact,  does 
know  the  general  reputation  of  the  wit- 
ness, and  words  meaning  the  same  thing  are 
used,  when  the  witness  is  asked  if  he  is 
acquainted  with  the  reputation  of  the  wit- 
ness for  truth  and  veracity  in  the  vicinity 
in  which  he  lives;  and  where  witnesses  tes- 
tified that  they  were  acquainted  with  the 
reputation  of  the  impeaciieU  witness  in  tne 
vicinity  in  which  he  lived,  and  that  it 
was  bad,  they  were  stating  in  effect  that 
which  constitutes  general  reputation  or 
character.  State  v.  Madison,  23  S.  D.  584, 
122  X.  W.  647. 

101.  On  a  prosecution  for  malicious  mis- 
chief, where  the  defendant  was  charged 
with  the  wilful  destruction  of  personal 
property,  questions  asked  him  when  a  wit-  • 
ness  on  his  own  behalf,  as  to  whether  any 
money  had  been  left  anywhere  during  cer- 
tain drinking  in  the  room  of  the  complain- 
ing witness  and  whether  accused  and  others 
had  not  chipped  in  to  pay  such  complain-  . 
ing  witness  for  the  liquor  drank,  were  not 
admissible  to  impeach  the  credibility  of  the 
complaining  witness  where  no  foundation 
had  been  laid  showing  that  such  witness 
was  unworthy  of  belief,  and  no  record  of 
his  conviction  produced.  State  v.  Tarlton, 
22  S.  D.  495,  118  N.  W.  700. 
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b.  Contradictory  Statement*. 
See  also  Evidence,  789. 

102.  It  WM  error  to  exclude  impeaching 
tealiiuony  for  which  sutiicient  foundatiou 
iiau  been  laid  in  the  croes-examination  of 
lue  prosecutrix.  State  v.  Hazlett,  14  JS.  li. 
490,  106  N.  W,  617. 

103.  VVliere  a  party  on  hia  cross-exami- 
uation  denies  having  made  admissions  to 
a  witness,  material  and  relevant  to  the  is- 
sues, It  is  proper  to  show  by  such  witness 
(hat  the  party  made  such  ([amissions,  and 
It  is  error  to  strike  out  the  evidence  tuat 
such  admissions  were  made.  Wadsworth  v. 
Owens,  17  JS.  i).  173,  115  N.  W.  ee7. 

104.  Where  in  an  action  for  damages  for 
the  conversion  ot  grain  by  a  commuu  car- 
rier, one  of  tne  ae^enses  relied  on  was  tne 
ownersuip  of  tne  grain  in  a  luird  party,  in 
attempting  to  miuce  proof  oi  sucu  owner- 
snip,  alter  proper  foundation  laiu  and  aft- 
er sucu  thiid  party  nad  testiued  mat  tne 
grain  had  belonged  to  plaintitt',  it  was  prop- 
er to  asK  Bucu  vuird  party  ii  ne  nau  uut 
made  statements  tnai  tlie  grain  bad  be- 
longed to  nim.  laugner  v.  i\orthern  J:*.  K. 
Vo.  —  N.  D.  — ,  li\t  ti.  W.  V47. 

105.  The  testimony  of  a  wife  taken  with- 
out tne  consent  of  uer  husband  in  supple- 
mentary proceedings  on  an  execution  is- 
sued against  him  in  violation  of  Dak. 
Comp.  ijaws  1U87,  §  5200,  providing  that 
a  wife  cannot  be  examined  lor  or  against 
ner  husband  without  his  consent,  is  not 
admissible  to  impeach  her  evidence  in  a 
subseijuent  action  uy  uer  against  the  sber- 
itf  for  seizing  under  such  execution  a  por- 
tion of  tlie  grain  raised  on  premises  con- 
veyed to  her  by  her  nusbanu.  Aldous  v. 
Olverson,  17  S.  D.  190,  U6  JM.  W.  »17. 

100.  Vvbere  a  witness  for  the  defendant 
who  had  been  a  witness  for  him  on  the  pre- 
liminary hearing  before  the  justice,  nad 
been  questioned  on  cross-examination  as  to 
answers  given  by  him  on  tlie  preliminary 
Hearing,  it  was  competent  for  the  purpose 
of  impeaching  his  testimony  to  examine  the 
committing  magistrate  as  to  the  testimony 
of  such  witness  on  such  preliminary  exami- 
nation. State  V.  Pirkey,  22  S.  D.  550,  118 
N.  W.  1042,  18  A.  &  E.  Ann.  Cas.  192. 

107.  It  is  not  proper  to  impeach  the  testi- 
mony of  a  witness  for  the  adverse  party, 
given  by  means  of  depositions,  by  proving 
chat  the  witness  after  making  the  deposi- 
tion had  stated  that  such  testimony  was 
false,  but  that  such  impeachment  should 
be  by  deposition  of  the  same  witness  so  as 
to  give  the  adverse  party  a  chance  to  ex- 
amine the  witness.     Louder  v.  Hunter^  — 

S.  D.  — ,  129  N.  W.  237. 

108.  Where  in  the  trial  of  a  bastardy 
proceeding,  the  defendant  was  asked  upon 
cross-examination  whether  he  had  been  ac- 
cused of  the  parentage  of  the  child,  by  the 
complainant's  parents,  the  question  was 
proper  for  the  purpose  of  impeaching  the 
testimony  of  the  defendant.  State  T. 
Brandner,  —  N.  D.  — ,  130  N.  W.  941. 


c  Impeaching  or  Contradicting  Oun  Wit- 
net». 

109.  A  prosecutor  in  a  criminal  ease  cm- 
not  refer  to  the  testimony  of  a  witness  on 
a  previous  trial  in  order  to  discredit  hii 
own  witness.  State  v.  Callahan,  18  &  0. 
146,  99  N.  W.  1099. 

d.  Collateral  Matters. 

110.  A  party  who,  on  cross-examinatioa, 
inquires  if  tiie  witness  has  not  been  en- 
gaged in  an  unlawful  occupation,  on  beis; 
answered  in  the  negative,  is  precluded  from 
showing  by  other  witnesses  that  the  wit- 
ness so  testifying  testified  falsely,  when  tlw 
purpose  of  the  questions  relating  to  hii 
occupation  was  to  impeach  or  discredit  him 
as  a  witness.  Scbnase  v.  Goetz^  18  N.  IX 
594,  120  N.  W.  553. 

111.  Where  the  facts  which  it  is  souglit 
to  establish  by  cross-examination,  for  tbe 
purpose  of  discrediting  the  witness,  are  suck 
as  to  detract  from  his  credit  or  capacit)-  to 
testify  truly  in  the  particular  case  on  trill, 
as  distinguished  from  facts  discrediting  him 
generally,  the  rule  forbidding  contradiction 
of  a  witness  on  collateral  mutters  does  sot 
apply.  State  v.  Malmberg,  14  X.  I>.  iii, 
105  N.  W.  614. 

112.  Where  a  party  is  seeking  to  show 
that  an  adverse  witness'  testimony  should 
be  discredited  by  reason  of  ill  will  or  u 
existing  temptation  to  falsify  in  the  cub 
on  trial,  he  has  the  right  to  show  so  mneh 
of  the  facts  and  circumstances  as  may  be 
necessary  to  fairly  inform  the  jury  of  the 
cause,  nature  and  extent  of  the  alleged  im- 
proper influence.  State  v.  Jlalmberg,  H 
N.  D.  523,  105  N.  W.  614. 

e.  Corroboration. 

Necessity  for  corroboration  of  accomplice't 

testimony,  see  Evidence,  XI.  n,  3. 
See  also  Evidence,  605,  817. 

113.  The  testimony  of  a  witness  wba 
overheard  a  conversation  between  the  ac- 
cused and  the  complaining  witness  was  ad- 
missible to  corroborate  the  testimony  oi 
the  complaining  witness.  State  r.  Meri^. 
— N.  D.  — ,  127  N.  W.  83. 

114.  Where  in  a  prosecution  for  rape,  the 
testimony  of  the  prosecuting  witness  had 
been  assailed  to  impeach  it  on  cross-examin- 
ation, testimony  by  the  mother  of  state- 
ments made  to  her  by  the  former  sewnl 
days  after  the  alleged  crime  was  conunittrj, 
was  admissible  in  view  of  such  prior  at- 
tack upon  the  former's  testimony,  for  pur- 
poses of  corroboration.  State  v.  Werner, 
16  N.  D.  83,  112  N.  W.  60. 

115.  Testimony  of  physicians,  given  as  ex- 
perts, after  an  examination  of  the  compUii- 
ing  witness,  that  in  their  opinion  she  hsd 
had  sexual  intercourse  with  s'"Tie  pertoa 
prior  to  the  time  of  the  examina>.ion,  i*  ad- 
missible on  the  trial  of  the  defendant  for 
the  crime  of  statutory  rape,  for  the  pur* 
pose  of  corroborating  tbe  testimony  of  the 
complaining  witness.  State  v.  Bash,  —  S 
D.  —   130  N.  W.  91. 
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VI.  Fees. 

Necessity  for  bringing  evidence  into  record 
where  excesaiveness  of,  is  claimed  on 
appeal,  see  Appeal  and  Error,  131. 

As  element  of  costs,  see  Costs  and  Fees,  12. 

116.  Tlie  allowance  of  |10  per  day  to  wit- 
nesses as  fees  was  erroneous.  Fendroy  v. 
Great  Northern  R.  Co.  17  N.  D.  433,  117 
N.  W.  531. 


VII.  Editobiai.  Notes. 

Bight  of  court  to  limit  number  of  wit- 
nesses. 116  Am.  St.  Sep.  514. 
Subpoena  dnoea  teenm. 

Subpoena  duces  tecum. 

128  Am.  St.  Bep.  755. 
Particularity  required  in  description  in 
subpoena  duces  tecum. 

31  L.R.A.(N.S.)   835. 
Competency. 

Competency  of  witness  to  testify. 

17  Am.  St.  Bep.  565. 
Competency  of  children  as  witnesses. 

124  Am.  St.  Rep.  296. 
Admissibility  of  evidence  of  insane  wit- 
ness. 28  Am.  St.  Rep.  942. 
Grand  jurors  as  witnesses. 

12  Am.  St.  Bep.  915. 
Parties  to  suit  as  witnesses. 

•    14  Am.  St.  Bep.  697. 
Competency    of    stockholder    as    witness 
where  corporation   is  party  to  suit  prose- 
cuted by  or  against  a  personal  representa- 
tive. 27  L.R.A.(N.S.)    816. 
Beligious  belief  as  qualification  of  wit- 
ness. 23  L.B.A.(N.S.)1023. 
Competency  of  original  debtor  to  testify 
to  payment  made  to  decedent,  in  action  by 
third  person  against  estate  for  amount  so 
paid.                               28  L.E.A.(N.S.)    388. 
Competency  of  husband  and  wife  as  wit- 
nesses.                          24  Am.  St.  Rep.  663. 
Husband  and  wife  as  witness  against  the 
other.  14  Am.  St.  Bep.  481. 
Evidence  of  husband  or  wife  to  prove  il- 
legitimacy. 

69  Am.  St.  Bep.  571;  72  Am.  Dec.  651. 
Competency  of  woman  to  testify  as  to  non- 
access  of  husband.         2  L.R.A.(N.S.)   619. 
Husband  or  wife  as  witness  against  other 
in  criminal  case.      2  L.B.A.(N.S.)  862;  22 
L,.R.A.(N.S.)  240;  106  Am.  St.  Bep.  764. 

Competency  of  husband   or  wife  as  wit- 
ness as  to  matters  criminating  the  other. 
27  Am.  Dec.  377. 
Effect  of  marrying  witness  to  prevent  her 
testifying.  67  L.B.A.  499. 

Competency  of  party  to  deny  transaction 
with  person  since  deceased. 

21  L.E.A.(N.S.)   755. 
Competency  of  interested  witness  to  tes- 
tify   as   to   transactions  with   deceased    in 
which  he  did  not  participate. 

29  L.E.A.(N.S.)  1179. 


Effect  of  statute  relating  to  competency 
of  testimony  in  regard  to  transactions  with 
deceased  person,  on  admissibility  of  testi- 
mony as  to  transactions  with  attorney  or 
agent.  7    L.B.A.(N.S.)    684. 

EzamlnatioB  generally. 

Examination  of  witnesses  to  handwriting 
by  comparison.  63  L.R.A.  163. 

Xieading  qnestlons. 

Leading   questions.         47   Am.   Dec.   82. 

Refreshing  reoolleotlon. 

Use  of  memoranda  to  refresh  memory. 

98  Am.  Dec.  619. 
Refreshing  memory  by  use  of  memoran- 
dum. 48  Am.  St.  Bep.  190. 
Croas-examlnation. 
Cross-examination  of  witnesses. 

14  Am.  St.  Bep.  480. 
Cross-examination  of  accused. 

38  Am.  St.  Bep.  895. 
Cross-examination  as  proper  mode  of  prov- 
ing conviction  of  crime  for  purpose  of  im- 
peachment. 30    L.B.A.(N.S.)     846. 
Bight,  for  purpose  of  cross-examination, 
to  inspect  memorandum   used  by  witness. 
22  L.B.A.(N.S.)   706. 
Right  to  cross-examine  accused  as  to  con- 
fession not  admissible  in  evidence. 

10  L.B.A.(N.S.)   604. 

Privilege  of. 

Privilege  of  witnesses.      21  Am.  Dee.  55. 

Privilege  of  witness  as  to  incriminating 

testimony.  76  Am.  St.  Bep.  318. 

Power  of  legislature  to  compel  witnesses 

to  submit  to  examination. 

1  Am.  St  Bep.  885. 
Whether  testimony  elicited  under  immu- 
nity statute  may  be  used  in  civil  proceed- 
ing. 25  L.R.A.(N.S.)  622. 
Privilege  of  suitor  or  witness  in  Federal 
court,  against  process  of  state  court. 

22.L.R.A.(N.S.)   992. 
Conclusiveness  of  witness's  statement  that 
his  answer  would  tend  to  criminate  him. 

24  L.R.A.(N.S.)   166. 
Constitutional   guaranty   against  self-in- 
crimination;  equivalent  exemption  to  wit- 
ness. 1  L.R.A.(N.S.)    167. 
Waiver  of  privilege  on  first  trial  as  affect- 
ing its  exercise  on  second. 

6  L.R.A.(N.S.)   1082. 
Impeaclunent. 

Impeachment  of  witnesses.      16  Am.  Dec. 
96;  74  Am.  Dec  398;  16  Am.  St.  Bep.  198. 
Practice  upon  impeaching  witnesses. 

73  Am.  Dec.  762. 
Discrediting  witness  by  proof  of  collateral 
and  irrelevant  matter.  88  Am.  Dec.  321 . 

Evidence  to  show  credibility  or  bias  of 
witness.  82  Am.  St.  Bep.  25. 

Contradiction  of  witness's  testimony  as 
warranting  introduction  of  evidence  of  repu- 
tation for  veracity.   12   L.B.A.(N.S.)    364. 
Impeaching  witnesses  by  proving  want  of 
chastity.  53  Am.  St.  Bep.  480. 

Impeachment  of  character  of  one's  own 
witness.  60  Am.  Dec.  748. 

Applicability  of  rule  preventing  impeach- 
ment of  one's  own  witness  by  proof  of  con- 
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tradietory  statements  out  of  court,  "where 
admissible  in  chief  as  against  interest. 

22  L.R.A.(N.S.)  556. 
Oorrohorstioa. 

Admissibility  of  statements  out  of  court 
in  corroboration.  11  Am.  Dec.  757. 

Feea  of. 

Compensation  of  expert  witnesses. 

25  L.R.A.(N.8.)   1040. 
Duty  of  state  to  advance  witness  fees. 
31  L.R.A.(N.S.)   781. 


WOMEN. 

Review  of  discretion  as  to  granting  physical 
examination  of,  in  action  for  personal 
injury,  see  Appeal  and  Error,  603. 

Right  to  vote,  see  Voters  and  Elections,  5. 

Necessity  for  registration  of,  see  Voters  and 
Elections,  9. 


WOODEN  BTniJ>INO. 

See  Buildings. 


WOODS. 

On    public    lands,    control    of,    see    Public 
Lands,  1. 


♦  »» 


WORK  AND  I.ABOB. 

On  mining  claim,  see  Mines,  II. 
Construction  of  contract  for,  see  Contracts, 

II.  d,  2. 
Evidence  of  value  of,  see  Evidence,  X.  f,  2. 
Sufficiency  of  allegation  in  action  for,  see 

Pleading,  166-170. 


WRECK. 

Editorial  note. 

Rights  and  liabilities  of  owners  of  prop- 
erty set  adrift  by  floods,  wrecks,  etc. 

55  Am.  Dec.  608. 


WRIT  AND  PROCESS. 

L  Service.  : 

a.  By  Whom. 

b.  Upon  Whiom;  Substituted  Serv- 

ice. 

c.  Without  State  Generally. 

d.  On  Corporations. 

e.  By  Publication. 

1.  Affidavit  for  Publication. 

2.  Order  for  Publication. 
It.   ReTUBN;    PbOOF  OP  SERVICE:. 

III.  EorroRiAi,  Notes. 


Notice  of  appeal,  tet  Appeal  and  Error, 
III.  e. 

Right  to  maintain  claim  and  delivery  for 
property  seized  under  proeess,  see 
Claim  and  Delivery,  I.  c. 

Perogative  writs,  original  jurisdiction  of 
supreme  court  to  grant,  see  Courts,  U. 
a,  3. 

As   to   distress,   see  Distress. 

Judgment  by  default  on  motion  to  set  aiid« 
service  of  summons,  see  Judgment,  2. 

In  justice's  court,  see  Justice  of  the  Peace, 
II. 

Necessity  for  alleging  and  proving  sheriff's 
neglect  to  execute,  see  Pleading,  189, 
190. 

Consideration  of  summons  in  aid  of  com- 
plaint on  demurrer  thereto,  see  Plead- 
ing, 336a. 

Various  particular  writs,  see  Attachment; 
Certiorari;  Execution;  Garnishment: 
Injunction;  Mandamus;  Prohibition; 
Quo  Warranto. 


I.  Sebvicb. 

Effect  of  appearance  by  party  not  served, 

see  Action  or  Suit,  VI. 
Assignment  of  error  as  to  lack  of  proper 

service,  see  Appeal  and  Error,  275. 
Service  of  notice  of  appeal,  see  Appeal  and 

Error,  III.  e,  3. 
Availability  of  contention  that  service  hss 

not  been  made,  see  Judgment,  8. 
Remedy  against  judgment  where  no  service 

was  made,  see  Judgment,  H9. 
Relief  from  judgment  for  lack  of  aerviee, 

see  Judgment,  208. 
Service  of  pleading,  see  Pleading,  IL  L 
Service  generally,  see  Service. 

a.  By  Whom. 

1.  The  service  of  process  by  a  depnty 
sheriff,  appointed  by  tne  sheriff,  is  not  void 
as  to  a  defendant  because  of  the  failure  of 
the  deputy  to  file  his  appointment  and  oatk 
of  office  with  the  county  auditor  as  re- 
quired by  statute.  Williamson  v.  Lak* 
County,  17  S.  D.  353,  96  N.  W.  702. 

b.  Dpon    Whom;    Substituted  Service. 

Service  by  publication,  see  infra,  I.  e. 

On  whom  service  of  notice  of  appeal  should 
be  made,  see  Appeal  and  Error,  67-"0. 

Requirement  that  foreign  corporation  ap- 
point resident  agept  on  whom  service 
may  be  made,  see  Corporations,  65. 

2.  Failure  to  serve  summons  on  minors 
personally  as  required  by  S.  D.  Code  Civ. 
Proc.  §  110,  subd.  3,  in  an  action  to  have 
a  deed  adjudged  a  mortgage,  rendered  the 
judgment  as  to  the  title  in  their  name^ 
void  although  the  summons  was  served  up- 
on their  mother,  who  was  a  co-defendant  in 
her  own  right  and  also  as  their  guardian, 
and  she  answered  in  the  action.  Erick- 
son  v.  Theliii,  —  S.  D.  — ,  128  N.  W.  S9S. 
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0.  Without  Slate  Oenerally. 

3.  The  provisions  of  Comp.  Laws  1887, 
I  4898,  providing  that  service  by  leaving 
at  defendant's  dwelling  house,  in  the  pres- 
ence of  a  member  of  his  family  over  14 
years  of  age,  "shall  be  taken  and  held  to 
be  personal  service,"  applies  only  to  such 
service  within  the  state.  First  Nat.  Bank 
V.  Holmes.  12  N.  D.  38,  94  N.  W.  764. 

4.  An  attachment  on  real  estate  belong- 
ing to  a  nonresident  was  levied  in  this 
state  in  1895.  An  order  directing  that  the 
aummons  be  published  was  procured,  but 
the  summons  was  never  published.  After 
publication  was  ordered,  the  summons  and 
complaint  in  the  action  were  left  at  de- 
fendant's dwelling  house  in  Minnesota,  in 
the  presence  of  a  member  of  his  family  over 
14  years  of  age.  Held,  construing  Dak. 
Comp.  Laws  1887,  §  4900,  making  personal 
service  on  the  defendant  out  of  the  state 
equivalent  to  publication  and  mailing  in 
cases  where  publication  has  been  ordered, 
that  such  service  was  not  personal  service, 
within  the  meaning  of  said  section;  and 
the  failure  to  make  such  personal  service, 
or  to  publish  the  summons,  and  mail  copies 
of  the  summons  and  complaint  to  the  de- 
fendant at  his  known  address,  defeated  the 
attachment.  First  Nat.  Bank  v.  Holmes, 
12  N.  D.  38,  94  N.  W.  764. 

d.  On  Corporations. 

5.  An  agent  invested  with  the  general 
conduct  and  control  at  a  particular  place, 
of  the  business  of  a  foreign  corporation, 
is  its  managing  agent  upon  whom  service 
of  summons  may  be  made  in  an  action 
against  the  corporation.  Brown  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  12  N.  D.  61,  102 
Am.  St.  Rep.  564,  95  N.  W.  153. 

6.  A  station  agent  of  a  railroad  company 
organized  in  another  state,  who  has  au- 
thority to  sell  and  collect  for  passenger 
tickets,  and  to  receive  and  deliver  freight 
and  collect  charges  therefor  for  such  com- 
pany, is  its  managing  agent,  and  service  of 
summons  upon  him  in  an  action  against 
the  company  is  service  upon  it.  Brown  v. 
r  Chicago,  M.  &  St.  P.  R.  Co.  12  N.  D.  61, 
102  Am.  St.  Rep.  664,  95  N.  W.  153. 

e.  By   Publication. 

Obtaining  jurisdiction  by  levying  attach- 
ment, see  Attachment,  14. 

Due  process  of  law  as  to,  see  Constitutional 
Law,  57. 

Conclusiveness  of  judgment  on  service  by 
publication,    see    Judgment,    73,    74. 

Conclusiveness  of  judgment  against  party 
not  specifically  named  in  .summons,  see 
Judgment,  125. 

1.  Affidavit  for  Puhlication. 

Presumption  as  to,  on  appeal,  see  Appeal 
and  Error,  484. 

7.  The  failure  to  file  the  affidavit  and 
order  for  publication,  imtil  one  day  after 
the  filing  of  the  summons  and  complaint. 


does  not  invalidate  a  publication  of  a 
summons,  as  the  statute  does  not  prescribe 
that  the  affidavit  or  order  shall  be  llled  at 
the  time  the  complaint  is  filed.  Pillsbury 
V.  J.  B.  Streeter  Jr.  Co.  15  N.  D.  174,  107 
N.  W.  40. 
As  to  dUlgenoe. 

Finding  as  to  diligence,  see  infra,  16. 
Conclusiveness  of  finding  as  to,  see  Appeal 

and  Error,  875. 
Vacation  of  judgment   for   insufficiency  of 

affidavit,  see  Judgment,  154. 

8.  The  court  acquires  jurisdiction,  upon 
publication  of  summons,  to  enter  judgment 
of  foreclosure  of  a  real  estate  mortgage 
against  a  nonresident  defendant,  where  an 
order  for  publication  is  based  on  an  af- 
fidavit showing  such  non-residence  and  due 
diligence  in  ascertainment  thereof.  Pills- 
bury  ».  J.  B.  Streeter  Jr.  Co.  15  N.  D.  174, 
107  N.  W.  40. 

9.  An  affidavit  which  states  that  inquiry 
was  made  of  certain  persons  as  to  residence 
of  a  defendant  and  that  they  stated  it  to 
be  in  certain  place  in  a  distant  state,  and 
deponent's  statement  of  h's  own  knowledge 
thereof,  is  sufficient  to  sustain  order  of  pub- 
lication against  nonresident.  Pillsburv  v. 
J.  B.  Streeter,  Jr.  Co.  15  N.  D.  174,  "107 
N.  W.  40. 

.  10.  Under  the  provisions  of  the  North 
Dakota  Code  formerly  in  force  a  publica- 
tion of  summons  based  upon  an  affidavit 
for  publication  of  summons  which  fails 
to  show  that  proper  diligence  was  used  to 
find  the  defendant  in  the  state,  confers  no 
jurisdiction  of  the  person  of  defendant. 
Simensen  v.  Simensen,  13  N.  D.  305,  100 
N.  W.  708. 

11.  An  affidavit  is  insufficient  to  support 
a  service  of  process  by  publication  which 
merely  shows  inquiry  of  a  few  persons  as 
to  the  whereabouts  of  defendant  without 
getting  information  concerning  him,  and 
placing  the  summons  for  service  in  the 
hands  of  two  sheriffs  whose  returns  show 
inability  to  find  him  after  inquiry  of  cer- 
tain public  officials,  without  showing  any 
attempt  to  find  relatives  or  neighbors  of 
the  defendant  from  whom  information 
might  be  obtained.  Grigsby  v.  Wopschall, 
_  s.  D  — ,  —  L.R.A.(X.S.)  — ,  127  N.  W. 
605. 

12.  While,  in  actions  to  quiet  title,  it 
is  not  necessary  that  all  possible  or  con- 
ceivable means  should  be  used  to  ascertain 
the  whereabouts  of  a  defendant,  to  give 
the  court  jurisdiction  to  order  publication 
and  render  judgment,  still  it  is  necessary 
that  the  affidavit  for  publication  should 
show  that  all  reasonable  means  have  been 
used  to  discover  the  whereabouts  of  de- 
fendant, to  the  end  that  he  may  receive 
actual  notice  of  the  pendency  of  the  suit 
against  him.  Grigsby  v.  Wopschall,  — 
S.  D.  — ,  —  L.R.A.(N.S.)  — ,  127  N.  W. 
605. 

13.  There  was  not  a  sufficient  showing 
of  diligence  to  give  the  court  jurisdiction 
to  order  publication  and  render  judgment 
against  defendant,  in  action  to  quiet  title, 
where   the   affidavit   for   publication   states 
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that  after  due  diligence  the  defendants 
cannot  be  found  within  the  state  of  South 
Dakota;  that  to  the  best  of  deponent's 
knowledge,  information  and  belief  the  said 
defendant  are  not  residents  of  and  do  not 
reside  in,  and  were  not  then  in  the  state; 
that  summons  and  complaint  were  placed 
in  hands  of  sheriffs  of  two  counties  with 
instructions  to  make  personal  service,  and 
that  sheriffs  had  made  return  that  de- 
fendants could  not  be  found;  that  deponent 
had  made  inquiry  of  old  time  residents  of 
county  other  than  one  where  action  was 
brought,  and  that  they  did  not  know  de- 
fendants and  that  to  the  best  of  their 
knowledge  and  belief  they  were  not  resi- 
dents of  the  state;  that  deponent  was,  an 
old  resident  of  the  state  and  does  not  know 
defendants  and  believes  they  were  not  in 
the  state ;  that  he  had  made  inquiry  of  the 
sheriffs  and  said  residents  as  to  the  post- 
ofBce  address  of  defendants,  and  none  knew 
the  same.  Grigsby  v.  Wopschall,  —  S.  D. 
— ,  —  L.R.A.(N.S.)  — ,  127  N.  W.  605. 

2.     Order  for  Publicatitm, 
See  also  supra,  4. 

14.  A  judgment  is  not  invalidated  be- 
cause an  order  for  publication  fails  to  show 
that  summons  was  placed  in  the  hands  of 
the  sheriff  for  service.  Pillsbury  v.  J.  B. 
Streeter,  Jr.  Co.  16  N.  D.  174,  107  N.  W. 
40. 

15.  A  finding  that  the  residence  of  a 
party  upon  whom  service  by  publication 
is  sought,  is  in  a  specified  place  is  a  find- 
ing of  a  fact  and  not  a  conclusion.  Pills- 
bury  v.  J.  B.  Streeter,  Jr.  Co.  15  N.  D.  174, 
107  N.  W.  40. 

16.  It  is  only  where  recitals  of  due  dili- 
gence in  an  order  for  the  publication  of  the 
summons  are  merely  conclusions  that  a 
finding  of  due  diligence  will  not  be  upheld. 
Pillsbury  v.  J.  B.  Streeter,  Jr.  Co.  15  N.  D. 
174,  107  N.  W.  40. 


n.  Retubn;  Pboof  or  Sebvice. 

Reli:"u  to  warrant  of  attachment,  see  At- 
tachment, 13. 

Admissibility  of,  see  Evidence,  296-208. 

Time  for  return  to  execution,  see  Execu- 
tion, I.  c. 

Conclusiveness  of  return  as  to  recitals 
therein,    see    Judgment,    98. 

Vacation  of  judgment  entered  on  defective 
return,  see  Judgment,  152. 

Presumption  of  truth  of  affidavit  of  service, 
see  Judgment,  219. 

Effect  of  mistake  in  return  of  service  of 
citation  for  taxes,  see  Taxes,  14,  85. 

17.  A  mere  general  statement  in  an  affi- 
davit by  the  defendant  that  the  summons 
and  complaint  were  not  personally  served 
on  him  is  not  sufficient  to  overcome  the 
proof  of  service  afforded  by  an  affidavit  of 
service  in  regular  form.  Marin  v.  Potter, 
15  N.  D.  284,  107  N.  W.  970. 


m.  Editobial  Notes. 

Jurisdictional    defects    in    process. 

40  Am.  St  Rep.  430. 
S«rvloe  of  genarally. 

Effect  of  defects  in  service  of  process  in 
jurisdiction.  61  Am.   St.  Rep.  435. 

Who  may  serve  process. 

102  Am.  St.  Rep.  694. 
Service  of  process  on  corporation. 

13  Am.  St.  Rep.  211. 
Service  of  process  on  foreign  corporation. 
66  Am.  Dec  119. 
Want  of  jurisdiction  for  lack  of  service 
of  process.  20   Am.   St.  Rep.  294. 

Validity  of  service  in  action  agaiiut  cor- 
poration, upon  nonresident  officer  withia 
state  as  party  or  witness. 

24  L.R.A.(N.S.)  276. 
Validity    of    constructive    service    upon 
partnership  in   firm  name. 

29  L.R.A.(N.S.)  287. 
Who  is  managing  agent  of  foreign  cor- 
poration for  purposes  of  service  of  procest. 

4  L.R.A.(N.S.)   4«0. 
Service  upon  foreign  corporation  not  do- 
ing business  within  state,  as  basis  of  jndjt- 
ment  in  personam.        8  L.R.A.(N.S.)  538. 

Service  of  process  on  servant  or  a<;ent  of 
lessee  of  railroad.  4  L.R.A.(N.S.)  2'2. 

Admission  or  waiver  of  service  by  statn- 
tory  agent  of  corporation  appointed  to  re- 
ceive service.  2  L.R.A.(K'.S.)  S89. 

Exclusiveness  of  mode  of  service  pro- 
vided by  statute  requiring  foreign  corpora- 
tions to  designate  person  for  purpose. 

5  L.R.A.(N.S.)  298. 
Validity  of  statute  authoriting  construc- 
tive   or    substituted    service    on    domestir 
corporation.                  4    l..R.A.(N.S.)    117. 

Whether  jurisdiction  of  suit  to  quiet 
title  or  remove  cloud  on  title  of  land  within 
territorial  jurisdiction  may  rest  upon  con- 
structive service  of  nonresident. 

29  L.R.A.(N.S.)  «2.>. 
Where  process  may  be  served  under  stat- 
utes  providing   for  'service   by   leaving  at 
usual  place  of  abode,  etc. 

21  L.R.A.(N.S.)  344. 
Effect  of  acceptance  of  process  served  b\ 
publication  or  personally  outside  of  state. 
24L.R.A.(N.S.)  1279. 
Whether  jurisdiction  of  suit  for  specific 
performance  of  land  contract  within  terri- 
torial jurisdiction,  may  rest  upon  construc- 
tive service  upon  nonresident. 

23  L.R.A.(N.S.)  1135. 
Publication    of   process    against   marrieJ 
woman  in  maiden  name. 

19  L.R.A.(N.S.)  9M. 
Use  of  initials  instead  of  Christian  name 
in  publication  of  process. 

28  L.R.A.(N.S.)  436. 
Omission  of  Christian  name  in  publics- 
tion  of  process.  11  L.R.A.(N.S.)  «7«. 

Privilege  from  servloe. 
Privilege  of  legislators. 

16  Am.  Dec.  784. 
Exemption  from  service  of  civil  proce» 
76  Am.  St.  Rep.  534. 
Privilege  of  witness  from  arrest. 

77  Am.  Dee.  402. 


Digitized  by 


Google 


WRITINGS— YEAS  AND  NATS. 


1001 


Prrnl^e  of  suitor  or  witness  from  proc- 
ess as  affected  by  route  taken  or  time  con- 
sumed. 14    L.R.A.(N.S.)    663. 

Right  of  nonresident  to  exemption  from 
process  while  within  jurisdiction  pursuant 
to  condition  of  bail  bond. 

27  L.R>A.(N.S.)   333. 
Return. 

Amendment  of  returns  to  writs. 

13  Am.  Dec.  173. 

Judgment  at  law  based  on  false  return 
of  service  of  process.  19  Am.  Dec.  137. 


WRITINGS. 


Best   and  secondary  evidence  of  contents 
of,  see  Evidence,  IIL 


Sufficiency   of   evidence    to    overcome,    see 
Evidence,  XI.  d. 


#«» 


WRIT  OF  ERROR. 

See  Appeal  and  Error. 


♦  «» 


WRONOFUI.  ATTACHMENT. 

See  Levy  and  Seizure,  10. 


Y 


TEAS  AfD  NAYS. 


On  question  of  adopting  resolution  by  ci^ 
councU,  see  Municipal  Corporations,  17, 
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Former   Appeal    19   S.   D.   238,    117 

Am.   St   Rep.   941,    103   N.    W.    19, 

which  denies  rehearing  of  17  S.  D. 

396,   106   Am.   St   Rep.   778,   97   N. 

W.  12,  bills  ft  n.  33,  34;  contr.  168; 

ev.  715,  892. 
Ireland  v.  Adair,  12  N.  D.  29,  102  Am.  St 

Rep.  561,  94  N.  W.  766,  attach.  13, 

24;  levy,  15,  17. 
Irwin,  State  v. 

v.  Taubman,  —  S.  D.  — ,  128  N.  W.  617, 

action,  123. 
Isbell  V.  Whalen,  —  S.  D.  — ,  127  N.  W. 

476,  app.  918;  ev.  264,  264,  277. 


Issenhuth  v.  Riegel,  20  S.  D.  322.  IM  K. 
W.  58,  contr.  108;  sale,  41. 
Thomas  ▼. 
Ivanusch  v.  Great  Northern  R.  Co.  —  8. 
D.  — ,   128   N.   W.   333,   action,  », 
100,  116,  117,  126. 
Iverson,  Northwestern   Port  Huron  Co.  t. 
v.  Soo  Elevator  Co.  22  S.  D.  638,  119  X. 
W.   1006,  chat  mortg.   19;  ev.  630. 

J. 

Jackson  v.  Bailey,  19  S.  D.  694,  104  N.  W. 
268,  adv.  pos.  32;  real  p.  21. 
v.  Berndt,  —  S.  D.  — ,   123  N.  W.  76, 

j.  p.  29,  47,  61. 
T.  Ellerson,  16  N.  D.  533,  103  N.  W.  241, 

app.   231,   249. 
V.  First  State  Bank,  21  S.  D.  484,  IIJ 
N.    W.    876,    app.    1152;    costs,   H; 
max.  29;  receiv.  11. 
V.  Grimsrud  Shoe  Co.  v. 
V.  Prior  Hill  Min.  Co.  19  S.  D.  453.  104 
N.-W.    207,   app.   520,   987;   mines, 
14-16. 
State  V. 
Jacobs,  State  v. 
Jacobson,  Davis  v. 

V.  Ransom  County,  15  N.  D.  69,  105  N. 
W.   1107,  counties,  47,  48. 
Jameson-Wohler,    Franklin    v. 
James  River  Nat   Bank  v.   Weber,  —  N. 
D.   — ,    124   N.   W.   952,   app.  865; 
assump.  14,  18. 
Jamestown,  Pyke  v. 
Jamison,  Franklin  t. 
Janke,  United  States  v. 
Jarvis,  Gorthy  v. 
Jay  V.  Stockwell,  —  8.  D.  — ,  125  N.  W, 

569,  judg.  214. 
J.  B.  Streeter  Jr.  Co.,  Pilkbury  t. 
Jencks,  Bowdle  v. 
Jenkins,  Child  v. 
Jenness  v.  dark,  —  N.  D.  — ,  129  N.  W. 

367,  officers,  1,  4,  6;  »ch.  3,  4. 
Jensen,  Ferris  v. 
Ritchie  v. 
Smith    V. 

V.  South  DakoU  C.  R.  Co.  —  S.  D.  — , 
—  L.R.A.(N.S.)  — ,  127  N.  W.  6S0, 
const  1.  41,  42,  62-54,  78;  dam.  79; 
ev.  963;  r.  r.  13,  18,  20. 
Jenson  v.  Frazer,  —  N.  D.  — ,  130  rf.  W. 
832,  app.  466;  stat  116. 
Simonson  v. 
Jenter,  Centerville  Twp.  v. 
Jepsen  v.  Marohn,  22  S.  D.  593,  21  LR-A. 
(N.S.)    935,    119   N.   W.   988,  brot 
34;  estop.  63. 
Jerome,  Bauman  v 

v.   Rust   19  S.   D.   263,   103  N.  W.  26, 

j.  p.  11,  13,  18,  62,  63. 
T.  Rust  21   S.  D.   191,  110  N.  W.  78a 
Reversed  on  rehearing  in  23  S.  D.  409. 
122  N.  W.  344,  action,  39,  42. 
V.  Rust   23   S.  D.   409,   122  N.  D.  191, 
Reversing  on  Rehearing,  21  S.  D.  191, 
110  N.   W.   780,  action^  1,  68,  8»: 
pi.  68. 
Jestrab,  Luce  T. 
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Jewett  V.  Bentson,  18  S.  D.  576,  101  N.  W. 

715.    Reversed  on  Rehearing  in  20  S. 

D.  175,  105  N.  W.  173,  ev.  758. 
V.  Bentson,  20  S.  D.  175,  105  N.  W.  173. 

ReTersing  on  Rehearing  18  S.  D.  575, 

101  N.  W.  715,  bankr.  53. 
V.  Chicago,  M.  &.  St.  P.  R.  Co.  156  Fed. 

160,   cts.   59-62;    inj.  29;    int.   com. 

com.   1. 
Davia  v. 
V.  Huffman,  14  N.  D.  110,  103  N.  W.  408, 

action,    83;    attach.    2,    17,    18;    pi. 

19. 
Jewett  Bros.  &  Jewett  v.  Smail,  20  S.  D. 

232,  105  N.  W.  738,  app.  567;  com- 
merce, 9;   const.  1.  77;   ev.  29;   inj. 

3;  pi.  250;   stat.  13. 
J.   F.  Anderson  Lumber  Co.  v.  Spears,  — 

S.   D.  — ,   127   N.  W.   643,  ev.  491, 

941;   liens,  21;  pi.  181,  182,  274. 
J.   I.  Case  Threshing  Mach.  Co.  v.   Baike, 

15   N.  D.   206,   107   N.  W.  57,  app. 

179;  sale,  63. 
J.  L.  Owens  Co.  v.  Doughty,  16  N.  D.  10, 

110    N.    W.    78.      Later    Appeal    17 

N.   D.   368,    116   N.   W.   340,   contr. 

167,  169;  sale,  50,  53. 
T.   Doughty,   17    N.   D.    368,   116  N.   W. 

340.     Former  Apncal   16  N.  D.   10, 

110  N.  W.  78,  set.  2. 
Joas  v.  Jordan,  21  S.  D.  379,  113  N.  W. 

73,  insolv.  2;  levy,  21. 
Jochem   v.  Cooley,   100  C.  C.  A.  155,  176 

Fed.  719,  jud.  s.  4. 
John   Deere   Plow    Co.   v.    Lakeside   State 

Bank,  —  S.  D.  — ,  127  N.  W.  609, 

app.  402. 
John  Miller  Co.  v.  Klovstad,  14  N.  D.  435, 

105  N.  W.  164,  contr.  123,  124;  ev. 

167,   022;    tr.   216. 
Johns  v.  Ruff,  12  N.  D.  74,  95  N.  W.  440, 

app.   213,   334,  439,   741;    judg.   43. 
State  V. 
Johnson,  Anderson  v. 
Baskerville  v. 
r.  Berry,  20  S.  D.  133,  1  L.R.A.(N.8.) 

1159,  104  N.  W.  1114,  action,  2. 
Campbell  v. 
▼.  Cressey,  16  S.  D.  639,  94  N.  W.  703, 

fraud,   6. 
▼.  Erickson,   14  N.   D.   414,   105   N.   W. 
,      1104,  j.  p.  6,  26. 
T.  Eriandson,  14  N.  D.  518,  105  N.  W. 

722,  estop.  39 ;  not.  2,  16. 
▼.  Fargo,  15  N.  D.  525,  108  N.  W.  243, 

high.   42,   52;    tr.    132,    184,    187. 
T.   Glaspey,    16   N.   D.   335,   113   N.   W. 

602,  claims,  9;  j.  p.  22,  39;  tr.  481. 
T.  Grand   Forks  County,   16  N.   D.   363, 

125   Am.  St.   Rep.   662,   113   N.   W. 

1071,    assump.    20;    const.    1.    2;    v. 

ft  e.  3,  22,  56. 
Great  Northern  R.  Co.  v. 
T.  Great  Northern  R.  Co.  12  N.  D.  420, 

97  N.  W.  546,  pi.  12,  13,  77-79. 
T.  Hillenbrand.  18  S.  D.  446,  101  N.  W. 

33,  pi.  202-204. 
V.  Kindred  f=tate  Bank,  12  N.  D.  330,  96 

N.    \V.    588,    ev.    393,    394;    pi.    146, 

160,   322. 

Supp.  Dak.  Dig.— 66. 


Johnson  v.  Knappe,  —  8.  D.  — ,  123  N.  W. 

857,  app.  320;  cloud,  30;  max.  28;  p. 

ft  a.  37;  trusts,  9-11.    . 
Ormsby  v. 
V.   Rickford,   18   N.   D.   268,  122  N.   W. 

386,  fence,  1-4. 
V.  Soliday,  —  N.  D.  — ,  126  N.  W.  99, 

liens,  19,  32,  33. 
State  v. 
V.  Twitchell,   13  N.  D.  426,  101  N.  W. 

318,  home.  24;  levy,  19. 
Johnston   v.   Spoonheim,  —  N.   D.  — ,  — 

L.R.A.(N.S.)  — ,  123  N.  W.  830,  ev. 

608,  609,  618. 
Johnstone,   Golden   Valley   Land   ft   Cattle 

Co.  V. 
Randall   v. 
Jones,  Aultman  ▼. 
Bower  v. 
Charnock  v. 
T.  Chicago,  M.  ft  St.  P.  R.  Co.  —  8.  D. 

— ,    128   N.   W.   323,   app.   367;    ev. 

826,  852. 
Crane  ft  O.  Co.  v. 
V.  Great  Northern  R.  Co.  12  N.  D.  343, 

97  N.  W.  535,  pi.  47,  191. 
V.  Hoefs,  14  N.  D.  232,  103  N.  W.  761, 

attach.  22,  23. 
V.   Jones,    17   S.   D.   256,   96  N.  W.   88. 

Affirmed  on  rehearing  in  19  S.  D.  372, 

103  N.  W.  641,  n.  t.  24. 
V.  Jones,  19  S.  D.  372,  103  N.  W.  641. 

Affirming  on  rehearing  17  S.  D.  256, 

96  N.  W.  88. 
V.  Jones,  19  S.  D.  592,  104  N.  W.  267. 

app.  1158. 
V.  Jones,  20  S.   D.  632,   108  N.  W.  23, 

deed,  16;  ev.  952;  fraud,  17;  mortg. 

6. 
Lauder  v. 
V.  Longerbeam,  22  S.  D.  625,  119  N.  W. 

1000,  contr.  7,  18,  56. 
O'Neill  V. 
V.   Pettigrew,  —  S.   D.   — ,   127   N.   W. 

538,  contr.  32,  40;  j.  p.  60;  pi.  266; 

tr.  224. 
Regan  v. 

Robertson  Lumber  Co.  v. 
V.  Sioux  Falls,  18  S.  D.  477,  101  N.  W. 

43,  app.  313;   high.  31,  34,  50;   tr. 

171. 
State   V. 
Stephens  ▼. 
Subera  t. 
V.  Subera,  —  8.  D.  — ,  126  N.  W.  263, 

estop.  11,  70;   wit.  28. 
T.  Subera,  150  Fed.  462,  action,  146,  143; 

cts.  64,  65. 
v.  Winsor,  22  S.  D.  480,  118  N.  W.  716, 

pi.  16,  22,  205;   pi.  230. 
V.  Woodworth,  —  S.  D.  — ,  124  N.  W. 

844,  jury,  2,  3. 
Wrege  v. 
V.  Yokum,  —  8.  D.  — ,  123  N.  W.  '>72. 

bills  ft  n.  1;  intox.  17,  19. 
Jordan,  Joas  v. 

Jos.  Schlitz  Brew.  Co.,  Waterhouse  v. 
Josephson  v.  Sigfusson,  13  N.  D.  312,  100 

N.  W.  703,  app.  606;  n.  t.  43,  48. 
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Joelin  ▼.  Linder,  —  8.  D.  — ,  128  N.  W. 

600,  ev.  lOS,  965;  I.  ft  t.  9. 
Joy  ▼.  Midland  State  Bank,  —  S.  D.  — , 

128  N.  "W.  147,  adv.  poB.  21 ;  champ. 

14;  cloud,  17;  conflict,  16;  corp.  44; 

jud.  8.  10;  receiv.  7;  taxes,  169,  189, 

219;   trusts,  24. 
Juckett  V.  Fargo  Mercantile  Co.  18  S.  D. 

.347,   100  N.   W.   742,  app.   75,   169, 

174,  178,  205,  387;  n.  t.  103. 
T.   Fargo   Mercantile  Co.   19   S.   D.   160, 

102  N.  W.  604,  exec.  11,  12;  mortg. 

44,  45;    receiv.   10. 
Julius,  McPherson  v. 
Jungwortb  v.  Chicago,  M.  &  St.  P.  R.  Co. 

—  S.  D.  — ,  123  N.  W.  695,  app. 
346,  491,  631;  ev.  609,  633,  638. 

Justice  V.  Souder,  —  N.  D.  — ,  125  N.  W. 

1029,  home.  26-29. 
Kallak,  Re,  147  Fed.  276,  int.  1. 
Kammann  v.  Barton,  23  S.  D.  442,  122  N. 

W.  416.     Modified  on  Rehearing  in 

—  S.  D.  — ,  128  N.  W.  329,  ev.  66; 
judg.  66,  93,  108,  109,  117;  lim.  ac. 
71. 

T.  Barton,  —  S.  D.  — ,  128  N.  W.  329. 

Modifying  on  Rehearing  .23  S.  D.  442, 

122  N.  W.  416,  judg.  123;   lim.  ac. 

61;   n.  t.  4. 

Kammel,  State  v.  * 

Kane  v.  Sherman,  —  N.  D.  — ,  130  N.  W. 

222,  brok.  12;  ev.  898. 
Kapelino,  State  v. 
Kaslow  V.  Chamberlin,  17  N.  D.  449,  117  N. 

W.  629,  n.  t.  74,  76. 
Eass,  Ewart  v. 
Kaster  v.  Mason,  13  N.  D.  107,  99  N.  W. 

1083,  contr.  188;  spec.  p.  16. 
Eauffman,  State  ▼. 
Kautz,  Krug  v. 

Keator  v.  Ferguson,  20  S.  D.  473,  129  Am. 
St.  Rep.  947,  107  N.  W.  678,  v.  ft  p. 
46,  48. 
Keeler,  Garland  ▼. 
Keenan  v.  Daniells,  18  S.  D.  102,  99  N.  W. 

853,  judg.  167,  198. 
Keeney  v.  Fargo,  14  N.  D.  419,  106  N.  W. 
92,  app.  645;  judg.  186,  192. 
v.  Fargo,  14  N.  D.  423,  106  N.  W.  93,  ev. 
485-487;  judg.  111. 
Keim,  Sockman  v. 
Keith,  Langmaack  v. 
Kelley,  Gates  v. 
Gordon  v. 
Hagler  v. 
Hardin  v. 
Hardman  ▼. 

V.  Mead,  18  S.  D.  594,  101  N.  W.  882. 
Later  appeal  in  20  S.  D.  303,  105 
N.  W.  736,  app.  882;  inj.  83. 
V.  Mead,  20  S.  D.  303,  105  N.  W.  736. 
Former  Appeal  18  S.  D.  694,  101  N. 
W.  882,  in}.  86. 
V.  R.  J.  Schwab  ft  Sons  Co.  22  S.  D.  406, 

118  N.  VV.  696,  inj.  43;  judg.  92. 
•Woodford  v. 
Kellogg  v.  Finn,  22  S.  D.  578,  133  Am.  St. 
Rep.  945,   119   N.  W.  545,  18  A.  ft 
£.  Ann,  Cas.  363,  ev.  1,  3,  286,  6C8; 
n.  t.  60. 


Kelly  v.  Kvello,  17  8.  D.  190,  95  N.  W. 

1136      (Mem.)      Follows     Kelly    v. 

Oksall,  17  S.  D.  185,  95  N.  W.  913. 
Mississippi  Lumber  ft  C.  Co.  t. 
V.  Oksall,   17  S.  D.  186,  95  N.  W.  913, 

ref.  4. 
V.  Oksall,  17  S.  D.  392,  97  N.  W.  11,  ara. 

1165,  1167,  1190,  1191. 
V.  Pierce,  16  N.  D.  234,  12  L.R.A.(N.S.) 

180,  112  N.  W.  996;   app.  146,  327. 

964,  1028;  dam.  18;  partn.  4;  Uk, 

45. 
V.  Wheeler,  22  S.  D.  611,  119  N.  W.  904, 

app.  200,  383,  681 ;  contr.  16. 
Williams  Bros.  Lumber  Co.  v. 
State  ex  rel.,  v.  McMaster. 
State  ex  rel.,  v.  Nelson.' 
Kelsey,  Goodfellow  v. 
Kendall,  Commercial  State  Bank  ▼. 
Kenmare  Hard  Coal,  Brick  ft  Tile  Co.  v. 

Riley,  —  N.  D.  — ,  126  N.  W.  241. 

ev.  196;  mortg.  148-150. 
Kennedy  v.  Agricultural  Ins.  Co.  21  S.  D. 

145,  110  N.  W.  116,  app.  904;  in*. 

40,  71,  76;  tr.  45. 
Garrigan  v. 
V.  Garrigan,  23  S.  D.  266,  121  N.  W.  783. 

action,  46;  intox.  69,  61;  joint  debt. 

4. 
V.  Stonehouse,  13  N.  D.  232,  100  N.  W. 

268,  3  A.  ft  E.  Ann.  Caa.  217,  lim. 

ac.  31 ;  p.  ft  a.  41,  42. 
Kenny  v.  McKenzie,  —  S.  D.  — ,  —  L.RA. 

(N.S.)    — ,    127    N.    W.    697.     Af- 
firming on  Rehearing  23  S.  D.  Ill, 

—  L.R.A.(N.S.)   — ,  120  N.  W.  781, 

action,  46,  47;  cloud,  36;  estop.  31, 

32,  63;  lim.  ac.  14-16;  pL  259,  tr.  2, 

4,  9-lL 
▼.   McKenzie,   23   S.   D.    Ill,   —  L.R-A. 

(N.S.)  — ,  120  N.  W.  781.    AfBmwd 

on  Rehearing  in  —  S.  D.  — ,  127  N. 

W.  607,  ack.  1;  cloud.  36;  const  I. 

7;    estop.    42;    mortg.   106;    real  p. 

26. 
Kenoyer,  Adams  ft  F.  Co.  v. 
Kephart  v.  Continental  Casualty  Co.  17  N. 

D.   380,   116   N.   W.   349,  app.  218. 

378,  483,  749,  821;  conflict,  18',  ev. 

866;  ins.  114.  115. 
Kepner  v.  Ford,  16  N.  D.  50,  111  N.  W.  619, 

app.  740,  958;  brok.  17;  ev.  374,  376. 
Kerley  v.  Germscheid,  20  S.  D.  363,  106  N. 

W.  136,  app.  1018;  tr.  321,  34.1. 
Kermott  v.  Bagley,  —  N.  D.  — ,  124  N.  W. 

397,  app.  30;  const.  I.  30,  66;  max. 

13. 
Kerr  v.  Anderson,  16  N.  D.  36,  111  N.  W. 
,614,  ev.  178,  179;  judg.  49. 
v.  Grand  Forks,  15  N.  D.  294,  107  N.  W. 

197,   app.   919;   contin.  4;   ev.  452: 

pi.  127,  128;  tr.  46. 
▼.  Herred,  16  N.  D.  50,  111  N.  W.  61S- 

FoUows  Kerr  v.  Anderson,  16  N.  D- 

59,  111  N.  W.  614. 
V.  Melum,  —  S.  D.  — ,  130  N.  W.  tS. 

bankr.   33,  34;    wit.  77. 
▼.  Murphy,  19  S.  D.  184,  69  L-ItA.  499. 

102  N.  W.  687,  8  A.  ft  E.  Ann.  Cs»- 

1138,  inj.  42. 
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KeiT  ▼.  SanBtrom,  16  N.  D.  69,  111  N.  W. 
614.     Follows  Kerr  v.  Anderson,  16 
N.  D.  36,  111  N.  W.  614. 
T.  Swanson,  16  N.  D.  69,  111  N.  W.  615. 
Follows  Kerr  v.  Anderson,  16  K.  D. 
36,  111  N.  W.  614. 
Wyckoff  V. 
Ketterling.    See  State  ex  rel.  Ketterling. 
Kettle  River  Quarries  Co.    See  State  ex  rel. 

Kettle  River  Quarries  Co.  v. 
Kicks  V.  State  Bank,  12  N.  D.  676,  98  N.  W. 
408,  action,  11,  16;  dam.  17;  v.  &, 
p.  18. 
Kidder  v.  Barnes,  18  N.  D.  276,  122  N.  W. 

378,  mortg.  33,  63. 
Kidder  Coiuity,  Burleigh  County  v. 
Kidman  v.  Howard,   18   S.  D.   161,  09  N. 

W.  1104,  brok.  22. 
Kiefer,  State  ex  rel.  Kramar  t. 
Kieffer,  State  v. 

Kierbow  v.  Young,  20  S.  D.  414,  8  L.R.A. 
(N.S.)  216,  107  N.  W.  371,  11  A.  ft 
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Metcalf,  State  ex  rel.  Howeils  ▼. 
Metcalf  Land   Co.,   Young  v. 
Metz,  German  Mercantile  Co.  ▼. 
V.  Chicago,  M.  4  St.  P.  R.  Co.  22  S.  D 

377,  117  N.  W.  1037,  app.  427.  474. 
Meyer  v.  Meyer,  —  S.  D.  — ,   127   N.  W. 

596,   ex.    4   ad.   27-29,   32,    33,   35; 

ins.  69. 
State  ex  rel.  Williams  v. 
Meyer  Land  Co.  v.  Pecor,  18  S.  D.  466,  101 

N.  W.  39,  spec.  p.  1,  10. 
Meyers,  State  ex'  rel.  Minehan  v. 
Michalek,   Lidgerwood   v. 
Michels  v.  Fennell,   15  N.  D.   188,  107  N 

W.  63,  h.  &  w.  2a-2c,  30. 
Midland   State  Bank,  Joy  v. 
Milbank   v.  Western  Surety  Co.,  21  S.  D. 

261,    111    N.    W.    661,    action,    64; 
bonds,   2-4;    mun.  corp.   17,   28;   pL 

175.  »  r        .        .    F 

Milbum-Stoddard   Co.    v.    Stickney,   14    N. 

D.   282,    103   N.   W.   762,   app.   420. 

446;    clerk,    1-3. 
Miles  v.  Boyle,  —  S.  D.  — ,  128  N.  W.  123. 

action,  l4i-143. 
V.  Gaar,  S.   4  Co.    (Mem.)    57  C.  C.  A. 

679,  121  Fed.  1020.     Follows  Hnaet 

V.     J.  I.  Case  Threshing  Mach.  Co. 

61  L.R.A.  303,  67  C.  C.  A,  237,  120 

Fed.  865. 
T.  Penn  Mut.  L.  Ins.  Co.  23  8.  D.  400. 

122  N.  W.  249.    Affirmed  on  Rehear- 
ing in  —  S.  D.  — .  124  N.  W.  955. 

app.   1066,   1073;   tr.   486. 
V.  Penn  Mut.  L.  Ins.  Co.  —  S.  D.  — .  124 

N.  W.  955.     Affirming  on  Rehearing; 

23  S.  D.  400,  122  N.  W.  249.  app. 

1193. 
Milison  v.  Mutual  Cash  Guaranty  F.  Im. 

Co.  —  S.  D.  — ,  123  N.  W.  839,  ins. 

63. 
Miller  v.  Berry,  19  S.  D.  625,  104  X.  W. 

311,    mortg.    43,    49;    partn.   2,  20: 

real  p.  II. 
V.  Chicago  4  N.  W.  R.  Co.  21  S.  D.  242. 

Ill  N.  W.   653,  ev.   848,  850;  r.  r. 

10,  17. 
Clements  v. 
V.  Lewis,   17   S.  D.   448,  97  N.  W.  J64, 

contr.  105;  j.  p.  36,  38. 
Lumley    r. 
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Miller  ▼.  McConnell,23  S.  D.  137, 120  N.  W. 

888,   app.   807,   899,   948,    1031;    ev. 

607;  tr.  181. 
v.. Northern  P.  R.  Co.  18  N.  D.  19,  118 

N.  W.  344,  19  A.  &  E.  Ann.  Cas. 

1215,  app.  971;  ev.  94,  283. 
V.  St.  Paul,  F.  &  M.  Ins.  Co.  —  S.  D. 

— ,  128  N.  W.  609,  ins.  36,  37,  66. 
V.  Shelburn,  15  N.  D.  182,  107  N.  W.  51, 

trusts,  15a;   v.  &  p.  19,  24,  36,  36, 

41,  60. 
V.  Smith,  —  N.  D.  — ,  126  N.  W.  499, 

ev.  391,  629,  861;  mortg.  7,  17-19. 
State  V. 
V.  TjexhuB,  20  S.  D.  12,  104  N.  W.  619, 

app.  894;  ev.  778;  spec.  p.  14,  2l. 
V.  United   States,   66  C.   C.  A.  399,   133 

Fed.  337,  ev.  382,  504,  600,  680,  681, 

833;   indict.  19,  36-40;  p.  o.  1,  2. 
Mills  V.  Fortune,  14  N.  D.  460,  105  N.  W. 

236,   ani.   4-6;    ev.   929,   930;    liens, 

2,  3;  Stat.  78. 
Minard  v.  Gardner,  —  S.  D.  — ,  123  N.  W. 

855,  app.  168,  308,  702,  703. 
Minder   v.  First  Nat.  Bank,  22   S.  D.  14, 

114   N.    W.   1094,   Inds.   1,   2;    levy, 

3. 
Minder  &  J.  Land  Co.  v.  Brustuen,  —  S. 

D.  — ,  124  N.  W.  723.     Reversed  on 

Rehearing  in  —  S.  D.  — ,  127  N.  W. 

646,    brok.    33;    ev.    762;    p.    &,    a. 

25. 
T.  Brustuen,  —  S.  D.  — ,  127  N.  W.  646. 

Reversing  on  Rehearing  —  S.  D.  — , 

124  N.  W.  723,  brok.  28,  41;   contr. 

162;  estop.  27;  pi.  148;  p.  &  a.  23, 

24. 
Minehan.    See  State  ex  rel.  Minehan. 
Mineral  School  Dist.  No.  10  v.  Pennington 

County,    19    S.   D.   602,   104   N.   W. 

270,  taxes,   230. 
Miner  County  Circuit  Ct.,  Vilas  v. 
Minneapolis  &  N.  Elevator  Co.,  State  v. 
Minneapolis,  &  St.  L.  R.  Co.,  Brandreit  v. 

Merrill  v. 
Minneapolis,  St.  P.  tc  S.  Ste.  M.  R.  Co., 

Anderson   v. 
Carr  v. 
Doughty  V. 
▼.  Doughty,  208  U.  S.  251,  52  L.  ed.  474, 

28    Sup.    Ct.    Rep.    291.      Affirming 

15  N.  D.  290,  107  N.  W.  971,  pub. 

L  11. 
Gessner  ▼. 
Griswold  v. 
Hatch  V. 
Higgs  V. 
Hollingshead   ▼. 
Kunkel   v. 
McDonnell  v. 
Marck  v. 
y.  North    Dakota    ex   rel.   McCue.     See 

Great  Northern  R.  Co.  v.  North  Da- 
kota ex  rel.  McCue. 
T.  Oppegard,  18  N.  D.  1,  118  N.  W.  830, 

estop.  13;  taxes,  7,  9. 
Satterberg  v. 
State  ex  rel.  McCue  v. 
v.  Stevenson,  97  C.  C.  A.  286,  172  Fed. 

866,  ev.  1000;  r.  r.  3,  4. 
Traxinger  v. 
Winterer  ▼. 
Wright  V. 


Minneapolis  Threshing  Mach.  Co.,  Buchan- 
an  V. 
V.  Evans,  139  Fed.  860,  sale,  29. 
Minnehaha  County,  MdUnney  v. 

Pierson  v. 
Minnesota,  D.  &  P.  R.  Co.,  Clayton  t. 

Hyde  v. 
Minnesota  Loan   &   Invest.  Co.  t.  Beadle 
County,    18   S.   D.   4S1,   101   N.   W. 
29,  taxes,  149,  194,  195. 
Minnesota  Loan  &  T.  Co.,  Cole  v.  ° 
Minnesota  Title  Ins.  &  T.  Co.,  Fenton  v. 
Minor,  State  v. 
Minot.     See  State  ex  rel.  Minot. 

V.  Walton,  —  C.  C.  A.  — ,  183  Fed.  768, 
tr.    277. 
Mississippi  Lumber  &  Coal  Co.  v.  Kelly,  19 
S.  D.  677,   104  N.  W.  265,  9  A.  & 
E.  Ann.  Cas.  449,  ev.  343,  344,  371, 
372. 
Missouri  River  Teleph.  Co.  v.  Mitchell,  22 
S.  D.  191,  116  N.  W.  67,  mun.  corp. 
20,  21;   teleph.  3,  4;   tr.  457,  458. 
Mitchell,  Bacon  v. 

V.   Black   Eagle   Min.   Co.  —  S.   D.   — , 
128  N.  W.  159,  action,  40;  app.  326; 
cloud,  21. 
Clark  V. 

Continental  Hose  Co.  No.  1  t. 
V.   Dakota  Central   Teleph  Co.  —  S.  D. 
— ,  127  N.  W.  582,  estop.  73;  mun. 
Corp.  22-25;  teleph.  6-7. 
V.  Knudtson  Land  Co.  —  N.  D.  — ,  12*4 
N.    W.    946,    action,    6;    contr.    21, 
29;    eq.    12;    ev.   787,  S88,   890;    pi. 
61;   spec.  p.  28,  40. 
Missouri  River  Teleph.  Co.  v. 
V.   Monarch  Elevator  Co.   16  N.  D.  496, 
107  N.  W.   1085,   11   A.   ft  E.  Ann. 
Cas,    1001,   app.    763;.  liens,   9,    10, 
12-14,  17. 
State  ex  rel.  v.  Larson. 
Wilson  V. 
Mittnacht,   Chambers   v. 
Modern  Brotherhood  of  America,  Bircher  v. 
Satterlee  v. 
Stegner   v. 
Thomas  v. 
Modern  Woodmen  of  America,  Chambers  t. 
Paulson  v. 
Moeller,  State  v. 
Moher  v.  Rasmusson,  12  N.  D.  71,  05  N. 

W.  152,  liens,  8,  16. 
Moline  Plow  Co.  v.  Bostwick,  16  N.  D.  658, 
109  N.  W.  923,  app.  472;  v.  ft  p.  38. 
Momberg,   State  v. 
Monarch  Elevator  Co.,  Mitchell  v. 
Monson  v.  Henry,  —  S.  D.  — ,  127  N.  W. 
631,   cheeks,   1. 
Simon  son  v. 
Montague   v.   Montague,  —  S.    D.   — ,   30 
L.R.A.(N.S.)    745,    127    N.   W.    639, 
h.  ft  w.  2,  3,  4 
Montgomery.     See     State     ex    reL     Mont- 
gomery. 
State  V. 

V.  Tucker,  12  N.  D.  504  (Mem.)  96  N. 
W.  1134.  Follows  Montgomery  v. 
Whitbeck,  12  N.  D.  385,  96  N.  W. 
327. 
T.  Whitbeck,  12  N.  D.  386,  96  N.  W. 
327,  estop.   14,  15;   ins.  20,  28,   64. 
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Montgomery  Ward  &  Co.  v.  South  Dakota 
Merchants'  &  Hardware  Dealers' 
Asso.  160  Fed.  413,  const.  1.  00; 
inj.  4,  5,  64;  monopoly,  1,  2. 
Moody  V.  Howe,  17  S.  D.  645,  87  N.  W. 
841,  spec.  p.  26. 
V.  Lambert,  18  S.  D.  572,  101  N.  W.  71 1, 

tr.  42,  44. 
T.  Lambert  (Mem.)  19  8.  D.  180,  102  N. 
W.  1135,  Follows  Moody  v.  Lambert, 
18  S.  D.  572,  101  K.  W.  717. 
State  V. 

State  ex  rel.  Frich  v. 
Moody  County,  Pettigrew  v. 
Moore.     See  State  ex  rel.  Moore. 

TfcPiftAif  Ar     V 

V.   Beiseker,  77   C.  C.  A.  645,   147   Fed. 

367.  See  08  C.  C.  A.  272,  171  Fed. 

368,  caiitr.    75;    estop.    12,    40;    int. 
6;   max.  16;  v.  &  p.  9-11,  34,  64. 

Bennett  v. 

▼.  Persson,  21  S.  D.  290,  111  N.  W.  633, 

pi.    177,    178,    273. 
T.  Weston,  13  N.  D.  574,  102  N.  W.  163, 
bills  ft  n.  44;  p.  &  a.  7. 
Moores,  Schlosser  v. 
Moran  v.  Thomas,  19  S.  D.  469,  104  N.  W. 

212,  taxes,  12,  37,  42. 
More  V.  Burger,  15  N.  D.  345,  107  N.  W. 
200,  App.  242,  1141;  pi.  129;  tro.  12. 
Parker  v. 
Morgridge   v.   Stoefer,   14   N.   D.   430,'  104 
N.  W.  1112,  action,  147;   i.  p.  12a, 
12b. 
Morris,   Bradley  v. 
V.  Bradley,  —  N.  D.  — ,  128  N.  W.  118, 
ev.   858;    pi.   1£2;   p.   i,  a.   34;    tr. 
144,  244. 
Marquis  v. 
V.  Reigel,  19  8.  D.  26,  101  N.  W.  1086, 

contr.   69;    trusts,   8. 
Treat  v. 
Morrison  v.  Lee,  13  N.  D.  691,  "02  N.  W. 
223,  later  appeal,  16  K.  D.  377,  13 
L.R.A.(N.8.)    650,  113  N.   W.   1025. 
pi.  163;  tr.  291,  405,  482. 
y.  Lee,   16  N.   D.   377,   13   L.R.A.(N.S.) 
650,  113  N.  W.  1025.    Former  appeal, 
13  N.   D.  591,   102   N.   W.  223,  ev. 
107;  neg.  6-8;   tr.  175. 
V.  O'Brien,   17   S.   D.   372,   97   N.  W.   2, 
app.   442. 
Morrison  Mfg.  Co.  v.  Fargo  Storage  &  Trans- 
fer  Co.    16   N.   D.   256,    113   N.   W. 
606,  int  2;   sale,  6,  7. 
Morrow,  Watt  v. 

V.  Wipf,  22  S.  D.  146,  116  N.  W.  1121, 
const.  1.  28,  45;  stat.  6,  17,  20,  21, 
25,  26,  36,  112;   ▼.  &.  e.  2,  44,  45, 
57,    69. 
Morse  v.  Stanley  County,  —  S.  D.  — ,  128 
N.  W.   153,  app.  152;   ev.  146,  152, 
291,  338;  mand.  24;  taxes,  11. 
Mortell,    Decring   v. 
Morton  v.  Holes,  17  N.  D.  154,  116  N.  W. 

256,  const.  1.  14,  34. 
Morton  County,  Zinn  v. 
Moses,  Robertson  v. 

Masher  v.  Mosher,  16  N.  D.  269,  12  L.R.A. 
(N.S.)  820,  126  Am.  St.  Rep.  654, 
113  N.  W.  99,  app.  68;  h.  A  w.  14, 
16,  25,  26. 


Mosteller  v.  Holbom,  20  8.  D.  S'ie,  lOS  N. 
W.  13,  app.  388,  848,  994,  995;  er. 
207,  924;  tr.  81,  90,  497,  498. 
V.  Holbom,  21  S.  D.  647,  114  N.  W.  6M, 
judg.  90,  114;  set.  19,  20;  tro.  10. 
Mottley,  Riggs  Land  Co.  v. 
Mudie,  State  v. 
Mueller,   Bradley   v. 
Muir  V.   Chandler,   16  K.   D.  551,  113  H. 

W,  1038,  contr.  73 ;  spec  p.  29. 
Mulberger,  State  Finance  Co.  v. 
Mulch,  State  v. 
Mulhall,   Blackman  v. 
Mullen   V.   Northern   Acci.   Ins.   Co.  —  8. 
D.  — ,   128   N.   W.   483,   action,  »7, 
98. 
Mungeon,  State  v. 

Murphy.     See  State  ex  rel.  Murphy. 
Brookings  County  v. 
V.  Dafoe,  18  S.  D.  42,  99  N.  W.  86.  adr. 
pos.  19,  35;  app.  857;  estop.  48;  er. 
737. 
v.  District  Court,  14  N.  D.  642,  105  X. 
W.   728,  9  A.  &  E.   Ann.  Caa.  170, 
action,  110,  111;  cts.  23,  27. 
▼.  District  Court,  14  N.  D.  657,  105  K. 
W.    734.     Follows    Murphy   v.   Dis- 
trict Ct.   14  N.  D.  542,   105  N.  W. 
728,  9  A.  &  E.  Ann.  Cas  170. 
V.  Foster,  16  N.  D.  656,  109  N.  W.  21«, 

app.    138. 
Kerr   v. 
V.  Nelson,  19  S.  D.  197,  102  N.  W.  Ml, 

adv.  pos.  5,  22;  ev.  33a;  taxes,  5L 
▼.  Pierce,  17  S.  D.  207,  06  N.  W.  925, 

adv.  pos.  23. 
▼.  Plankinton  Bank,  18  S.  D.  317,  100  N. 
W.   614.     Modified  on   rehearing  is 
20  S.  D.  178,   105  N.  W.  245,  app. 
616;    cloud,   27;    ev.    33   b;   pi.  87, 
97,  111,  112,  116,  123,  124. 
T.  Plankinton  Bank,  20  S.  D.  178,  1(B 
N.    W.    246.     Modifying   on   rehear- 
ing, 18  S.  D.  317,  100  N.  W.  614,  pL 
136. 
v.  Redecker,  16  8.  D.  615,  102  Am.  St 
Rep.  722,  104  N.  W.  697,  adv.  poa 
2. 
r.  Reliance  Gold  Min.  Co.  20  S-  D.  618. 

108  N.  W.  15,  app.  632. 
State  V. 

State  ex  rel.  Bithulitic  &  Contracting  v. 

Murray  v.  Davis,  —  N.  D.  — ,  128  K.  W. 

305,  counties,  1,  6-8;  stat.  83. 

V.  Lamson,  —  N.  D.  — ,  128  N.  W.  1089. 

taxes,  163. 

Murtha  v.  Howard,  20  8.  D.  162,  105  K. 

W.  100,  V.  ft  e.  74,  76. 
Mnsselman,  Saxton  v. 
Musson,  Schmidt  v. 
Mutual  Cash  Guaranty  F.  Ins.  Co.  ChapKa 

V. 

Milison  v. 

Nordness  ▼. 

Smith  V. 
Mutual  L.  Ins.  Co.  Bowen  t. 
Myers,  Nind  v. 

State  Finance  Co.  t. 

Stevens  v. 
Myren,  Halvorsen  v. 

V.  Larson   (Mem.),  —  N.  D.  — ,  IW  H. 
W.  1134,  app.  1095a. 
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N«A  ▼.  Northwest  Land  Co.  16  N.  D.  666, 

108  N.  W.  792,  adv.  pes.  9,  11,  14, 

28,  29,  37;    lim.  ac.  68,  60;   mortg. 

34,  60-52,  98. 

National  Bank  v.  Cleveland,  166  Fed.  261, 

marsb. ;   stat.  76. 
National  Bank  of  Commerce  v.  Pick,  13  N. 
D.  74,  99  N.  W.  63,  app.  61,  67-69; 
bills  &  n.  36,  36;  pi.  33. 
National  Drill  Mfg.  Co.,  Nelson  v. 
National  Elevator  Co.,  Cochrane  v. 
National  Life  &  T.  Co.,  Dickinson  v. 
Natwick,  Brookings  v. 
Neary,  Phelan  v. 
Neeb,  Sioux  Falls  v. 

Neeley  v.  Roberts,  17  S.  D.  161,  95  N.  W. 
021.  Later  appeal,  23  S.  D.  604, 
122  N.  W.  655,  app.  156,  687,  689, 
590,  673,  1118;  judg.  33;  pL  38; 
ref.  15,  16. 
T.  Roberts,  23  S.  D.  604,  122  N.  W.  665. 
Former  appeal  17  S.  D.  161,  95  N. 
W.  921,  app.  874,  890. 
Neilson  v.  Chicago  &  N.  W.  R.  Co.  —  S. 

D.  — ,  129  N.  W.  907,  app  432. 
Nelson,  Re,  —  S.  D.  — ,  129  N.  W.  113,  ex. 
ft   ad.    41,    42;    inf.    1;    judg.    202; 
trusts,  12. 
Be,  19  S.   D.  214,  102  N.   W.  885,  cU. 

44;  orim.  1.  0;  stat.  108,  100. 
Barnes  v. 

T.  Orondahl,  12  N.  D.  130,  96  N.  W.  299. 
Later  appeal  in  13  N.  D.  363,  100 
N.    W.    1093,   ev.    827;    fraud,    13; 
judg.  36;  n.  t.  89. 
/.  Grondahl,   13  N.   D.  363,   100  N.  W. 
1003.     Former  appeal   in   12   N.   D. 
130,  06  N.  W.  209,  app.  1144;  bills 
ft  n.  13-15;  ev.  397,  399. 
KIde  T. 
Y.  King,  21    S.   D.   61,  100   N.   W.   649, 

mand.  29,  38. 
T.  Lybeck,  21  S.  D.  223,  111  N.  W.  646, 

app.  727;  spec.  p.  4. 
Murpny  v. 
T.  National  Drill  Mfg.  Co.  20  S.  D.  299, 

106  N.   W.   630,   ev.  266,   270,   275, 
729    905. 

T.  Oium',  21  S.  D.  641,  114  N.  W.  691, 
ev.  7,  18;  levy,  7,  10-12;  stat.  90; 
tr.  301;   tro.  4. 

Stat«  V. 

State  ex  rel.  Kelly  v. 

V.  Thompson,  16  N.  D.  296,  112  N.  W. 
1058,  ev.  467,  881;  incomp.  p.  1. 

Westphal  V. 
Nelson    County,    Scott   B.    Mercantile    Co. 

V. 

Nerger  v.  Commercial  Mut.  F.  Asso.  21  S. 
D.  537,  114  N.  W.  689.  n.  t.  Bl. 
▼.   Equitable   Fire   Asso.   20   S.   D.   410, 

107  N.  W.  531,  app.  607;   ev.  834; 
ins.  100;  pi.  133,  278. 

Nesson,  Ex  parte,  —  S.  D.  — ,  27  L.R.A. 
(N.S.)    872,  125  N.  W.  124,  incest; 
wit   96 
Ex  parte,  —  S.  D.  — ,  126  N.  W.  694, 
crim.  1.  68;  hab.  c.  1,  8,  9. 
New  Birdsall  Co.,  Elfring  v. 
Schull   V. 


New  Birdsall  Co.  v.  Stordalen,  21  S.  D.  26, 

109  N.  W.  516;  n.  t.  IL 
New  England  Homestake  Ca,  Fish  ft  H. 

Co.  V. 
New  Era  Coal  Co.,  Marshall-Wells  Hard- 
ware Co.  V. 
Newman,  Brown  v. 

Larson   v. 
News  Pub.  Co.,  McLean  v. 
Newton,  State  ex  rel.  Harvey  v. 
Newville  v.  Great  Northern  R.  Co.  12  N. 

D.   518    (Mem),    97    N.    W.     1119. 

Follows  Johnson  v.  Great  Northern 

R.  Co.  12  N.  D.  420,  97  N.  W..  546. 
Nichols  V.  Roberts,  12  N.  D.  193,  96  N.  W. 

298,  app.  461;  stat.  110;  taxes,  63, 

64,  132,  133. 
V.  Smith   (Mem.),  19  S.  D.  169,  102  N. 

W.  1136.    Follows  Barron  v.  Smith, 

19  S.  D.  50,  101  N.  W.  1106. 
▼.  Smith,  19  S.  D.   161,  102  N  W  606. 

app.  1153. 
Nichols  ft  S.  Co.  V.  Cunningham,  16  S.  D. 

475,  94  N.  W.  389,  app.  474a;   ev. 

380;  home.  6,  33,  34. 
V.  Horsted,  21  S.  D.  80,  109  N.  W.  609, 

ev.  776a;  sale,  26,  28;  tr.  88. 
V.  Horstad,  —  S.  D.  — ,  130  N.  W.  776, 

app.  79,  90,   1196-1199;   contr.  192. 
Walton  V. 
Xicol  V.   Sherman,  21   S.   D.   189,   110  N. 

W.  777,  taxes,  106,  152. 
Nielsen  v.  Merchants'  Mut.  Ins.  Asso.  — 

8.  D.  — ,  128  N.  W.  491,   ins.  56; 

pi.  34. 
Nierenberg,  Williams  v. 
Kilson  V.  Horton,  —  N.  D.  — ,  123  N.  W. 

397,  app.  834;  ev.  918;  n.  t.  31. 
Nind  T.  Myers,  16  N.  D.  400,  8  L.R.A.(N.S.) 

167,   109   N   W.    335,   const.   1.    63; 

ev.  148,  192,  322;   lim.  ac.  80,  81; 

taxes,   39,   88,    116,    123,    130,    138, 

145. 
Ninneen,  Rex  Buggy  Co.  v. 
Noah,  State  v. 

Nohle,  State  ex  rel.  Madderson  v. 
Norbeck  ft  N.  Co.  v.  Mallock,  —  8.  D.  — , 

127  N.  W.  471,  contr.  132;  ev.  736. 
v.  Pease.  21  8.  D.  368,  112  N.  W.  1136. 

tr.  64 
Nordhagen,   Enderlin  Invest.   Co.  v. 
V.  Enderlin  Invest.  Co.  —  N.  D.  — ,  129 

N.    W.    1024.      See    18    N.    D.    517, 

123  N.  W.  390,  app.  1134. 
Nordncss  v.  Mutual  Cash  Guaranty  F.  Ins. 

Co.   22    S.    D.    1,   114   N.   W.    1092, 

ev.  784;  ins.  26. 
Norris   v.   Equitable   Fire   Asso.   10   S.   D. 

114,   102   N.   W.   306,  ev.   501,   657; 

ins.  99,  102. 
North  Dakota,  Rooney  v. 
North  Dakota  ex  rel.  Flaherty  v.  Hanson. 

215   U.    S.    515,   54   L.   ed.   307,   30 

Sup.  Ct.  Rep.  179.    Reversing  16  N. 

D.    347,    113    N.    W.    371,    const.    L 

84. 
McCue,  Great  Northern  R.  Co.  ▼. 
McCue,  Northern  P.  R.  Co.  ▼. 


Digitized  by 


Google 


1036 


TABLE  OF  CASES  DIGESTED. 


North  Dakota  Horse  A,  Cattle  Co.  ▼.  Ser- 

umgard,    17    N.    D.   466,    29    L.R.A. 

(N.S.)    508,  117  N.  W.  453,  mortg. 

86,   87,  94,   118,   124,   126-131,   134, 

136,  141,  142  147. 
North   Dakota   Lumber   Co.   v.   Bulger,   — 

N.  D.  — ,  126  N.  W.  883,  liens,  22, 

57-59. 
North  Dakota  State  Fair  Asso.     See  State 

ex    rel.    North    Dakota    State    Fair 

Asso, 
Northern  Acci.  Ins.  Co.,  Mullen  t. 
Northern  Assur.  Co.,  Ferguson  v. 
Northern  P.  R.  Co.  v.  Aas,  —  N.  D.  — , 

126   N.   W.   1016,   pub.   1.   3,   4,    12, 

15. 
V.  Barlow,  —  N.  D  — ,  126  N.  W.  233, 

app.  21,  22,  640;  tr.  37,  38. 
Barron  v. 
Beleal  v. 
Bessie  v. 
V.   Boyn'ton,   17   N.   D.   203,   116   N.    W. 

679,  em.  d.  7,  10,  16-18;  ev.  997. 
Downey  t. 
Hall  T. 
Harshman  v. 
T.   Kreszeszewski.     See   Northern  P.   R. 

Co.  V.  Boynton. 
McNab  V. 
Miller  v. 
T.    North    Dakota    ex    rel.    McCue,    216 

U.  S.  579,  54  L.  ed.  624,  30  Sup.  Ct. 

Rep.   423.      Aff'g   —   N.    D.   — ,    25 

L.R.A.(N.S.)    1001,  120  N.  W.  869, 

app.  1129. 
Spicer  v. 

State  ex  rel.  McCue  t. 
Taugher  v. 
T.  Vidal,  —  C.  C.  A.  — ,  184  Fed.  707, 

ev.  1010,  1063;  tr.  197,  214. 
Welch  V. 
West  V. 
Woodward  v. 
Yegen  v. 
Northern  State  Bank  v.  Bellamy,  —  N.  D. 

— ,  31  L.R.A.(N.S)   149,  125  N.  W. 

888,  guar.  6-8,  12. 
Northwestiern  Constr.  ft  ImproT.  Co.  Ham- 
mond V. 
Northwestern  F.  &  M.  Ins.  Co.  v.  Lough, 

13  N.  D.  601,  102  N.  W.  160,  banks, 

6;  ev.  860a. 
Taylor-Baldwin  Co.  v. 
Northwestern  Ins.  Co.  v.  Hatcher,  184  Fed. 

26,  note,  ev.  1011. 
Northwestern  Mortg.  Trust  Co.  v.  Ellis,  20 

S.  D.  543,   108  N.  W.  22,  app.  78, 

478;  int.  8. 
V.  Levtzow,  23  S.  D.  562,  122  N.  W.  600, 

ev.   170;    lim.   ac.   78;   specialty,   2; 

taxes,  178. 
Northwestern  Nat.  Ins.  Co.,  Hatcher  v. 
Northwestern   Port  Huron   Co.   v.  Iverson, 

22  S.  D.  314,  133  Am.  St.  Rep.  920, 

117    N.    W.    372,    app.    580:    chat. 

mortg.  2,  31,  38,  45;  judg.  27;   set. 

1,  4,  12. 

Koester  v. 
.  Lindquist  v. 
Rectenbaugh  T. 
Scott  V. 


Northwestern  Port  Huron  Co.  v.   Zickrid:, 
22   S.  D.   89,   116   N.  W.  525,  app. 
198,  199;  ev.  7;  n.  t.  83,  84. 
v,  Zickrick,  22  S.  D.  353,  117  N.  D.  685, 

app.  299-301. 
V.  Zickrick,  —  S.  D.  — ,  127  N.  W.  648, 
n.  t.  90. 

Northwestern  Teleph.  Exch.  Co.  v.  Ander- 
son, 12  N.  D.  586,  65  L.R.A.  771, 
102  Am.  St.  Rep.  580,  98  N.  W.  708, 
1  A.  &  E.  Ann.  Cas.  110,  const.  L  6; 
high.  16,  21. 

Northwestern  Trust  Co.,  Geddis  ▼. 

Northwest  Land  Co.,  Nash  v. 

Northwest  Thresher  Co.,  Colonial  ft  U.  S. 
Mortg.  Co.  V. 
V,  Mehlhoff,  23  S.  D.  476,  122  N.  W.  428, 
sale,  69. 

Norton,  Bank  of  Park  River  v. 
Folsom  V. 
Phillips  V. 
State  ex  rel.  Miller  v. 

Norwich  School  Dist.,  Torgrinson  v. 

Novak,  Re,  150  Fed.  602,  levy,  9. 

N.  S.  Tubbs  Sheep  Co.,  Archer  ▼. 
Edgemont  Improv.  Co.  v. 

Nuchols,  State  ex  reL  Poole  v. 

Null.    See  State  use  of  Null 

Nurnbergj  McLain  v. 

Numberger  v.  United  States,  84  C.  C  A. 
377,  156  Fed.  721,  app.  931,  965: 
crim.  1.  7;  ev,  301,  416,  682,  797; 
indict.  76,  85;  subornation  of  perj. 
1,  2;  tr.  43L 

Nyhus,  State  v. 

Nyquist,  State  ex  rel.  Simons  ▼. 

Nystrom  v.  Lee,  16  N.  D.  561,  114  N.  W. 
478,   app.  986;   bound.   3,  4,  8;   es- 
top, 38. 
V.  Terapleton,  17  N.  D.  463,  117  N.  W. 
473,  app.  1183;   prohib.  2. 


O'Brien  ▼.  O'Brien,  —  N.  D.  — ,  125  N.  W. 
307,  ev.  187,  676,  676;  tr.  128. 
Morrison  v. 
Ochsenreiter.     See    State   ex   rel.   Oehwn- 

reiter. 
Odegard,  Crane  v. 
Odell  V.  Petty,  19  S.  D.  632,  104  N.  W. 

249,  app.  289;  levy,  26,  26. 
Oium,  Nelson  v. 

O'Keefe  v.  Beecher.     See  O'Keefe  v.  Omlie. 
V.  Leistikow,  14  N.  D.  366,  104  N.  W. 
516,  9  A.  ft  E.  Ann.  Cas.  25,  sale,  14. 
Omlie  V. 

V.  Omlie,  17  N.  D.  404,  117  N.  W.  J6S, 
app.  143,  177,  230,  443. 
Oksall,   Kelly   v. 
Oleson,  Christopherson  t. 
Olson,  Bremseth  v. 
Centerville  v. 
V.  Day,  23  S.  D.   150,  120  N.  W.  883. 

app,  847;  ev.  222. 
V.  Mattison,  16  N.  D.  231.  112  N,  W. 

994,  app.  18;  judg.  164,  222. 
Ramharter  v. 

V.  Rydl,  —  S.  D.  — ,  126  N.  W.  587,  app- 
323,  630;  dam.  22;  ev.  711;  nie. 
44. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


loa: 


Olson  V.  Sargent  County,  15  N.  D.  146,  107 

N.    W.    43,    action,    144,    449;    app. 

648;  attys.  36a;  judg.  184;  pi.  288. 
▼.  Shirley,  12  N.  D.  106,  96  N.  W.  297, 

j.  p.  48,  65;  pi.  330. 
Olson  Estate,  Re,  17  S.  D.  1,  94  N.  W.  421, 

app.  459,  460,  1124;  tr.  47. 
Olverson,  Aldous  v. 

Omaha  Rubber  Shoe  Co.  v.  Leadterry  Mer- 
cantile Co.  —  S.  D.  — ,  125  N.  W. 

637,  app.  294,  553. 
O'Malley,  State  v. 
Omlie,  Cairncross  v. 

T.  O'Toole,  16  N.  D.  126,  112  N.  W.  677, 

app.    623,   624;    ev.   423,    996;    Urn. 

ac.  84;  mortg.  39;  pi.  63;  p.  &  s.  1; 

wit.  29. 
O'Neal,  State  v. 
O'Neill  V.  Jones,  —  S.  D.  — ,  123  N.  W. 

495,  action,  13,  14;   bills  A,  n.  43; 

ev.  17;  pi.  113,  114,  117. 
Waterloo  Gasoline  Engine  Co.  v. 
Oppegard,  Aronson  v. 

Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Co.  v. 
Orange,  Canfield  t. 
Order  of  United  Commercial  Travelers  v. 

McAdam,  61  C.  C.  A.  22,  125  Fed. 

358,  app.  525;   ins.  17,  68;   release. 
Onnsby,  Babcock  v. 

V.  Johnson,  —  S.  D.  — ,  124  N.  W.  436, 

contr.  57;  estop.   1;  ev.  60. 
Orvik  V.  Casselman,  15  N.  D.  34,  105  N. 

W.  1105,  contr.  193;  ev.  24;  mogtg. 

82,  89;  time. 
Osborne-McMillen    Elevator   Co.,   Thurston 

v. 
Osgood,  Stevens  v. 
Osterkamp,  Meadows  t. 
Osthus,  Brynjolfson  v. 
Ostroot,  Boll  V. 
O'Toole,  Omile  v. 
Ottow  T.  Friese,  —  N.  D.  — ,  126  N.  W. 

503,    cloud,    4,    7;    deed,    32;    judg. 

13,  65;  mortg.  95;  v.  &  p.  60. 
Overby,  Campbell  County  v. 
Owen  V.  Giles,  85  C.  C.  A.  189,  157  Fed. 

825,  app  210;  conflict,  3;  contr.  86, 

146-150. 
Owens.    See  J.  L.  Owens. 

Wadsworth  v. 
O.  <V.  Kerr  Land  Co.,  Gray  v. 
Pacific  Elevator  Co.,  Lallier  ▼. 
Page,  Dokken  T. 
Swords  V. 


Page  Farmers'  Elevator  Co.  v.  Thompson, 

—  N.  D.  — ,  126  N.  W.  1009,  dam. 

43;   pi.  144,  228a. 
Paine,  Beggs  v. 

V.  Dodds,  14  N.  D.  189,  116  Am.  St.  Rep. 

674,  103  N.  W.  931,  ev.  45;  lim.  ac. 

57,  58,  60,  73;  mortg.  78;  n.  t  14. 
Galbraith  v. 
V.   Germantown  Trust  Co.   69   C.   C.   A. 

303,    136   Fed.   527,   cloud,   12;    cts. 

80;  eq.  10;  ev.  410;  max.  17;  taxes, 

49    126    218. 
▼.  Willson,  77  C.  C.  A.  44,  146  Fed.  488, 

app.  802;  cts.  81,  82;  judg.  78;  taxes, 

46;  town,  1. 


Palmer  v.  Hurst,  22  S.  D.  68,  115  N.  W. 

516,   app.   145,  370;   claims,   1;    ev. 

660;  tr.  396. 
T.  Schurz,  22  S.  D.  283,  117  N.  W.  150, 

app.  662;   ev.  463,  464;    intox.   64; 

n.  t.  64;  pL  196-199;   tr.  325,  392. 
Paper,  Stem  v. 
Park,  Towne  v. 

y.  Towne,  22  S.  D.  216,  116  N.  W.  1123, 

brok.  19,  20;  ev.  610. 
Parker  v.  Turner  County,  —  S.  D.  — .  127 

N.   W.  632.     Follows  Centerville  v. 

Turner  County,  23  S.  D.  424,  122  N. 

W.  350  and  —  S.  D.  — ,  126  N.  W. 

605. 
Parrish  v.  Dwinnell,  —  S.  D.  — ,   128  N. 

W.  145,  bills  &  n.  47;  ev.  180,  937, 
Parsons  v.  McCumber,   14  N.  D.  213,  103 

N.  W.  626,  estop.  55. 
Patnode  v.  Deschenes,  15  N.  D.  100,  106  N. 

W.  573,  aok.  5;  fraud,  8;  mortg.  12, 

15;  pi.  261. 
Patterson,  State  ex  rel.  Berge  v. 
State  ex  rel.  Register  v. 
Zellmer  v. 
Patton  v.  Cass  County,  13  N.  D.  361,  102 

N.  W.  174,  counties,  35;   taxes,  91, 

92. 
Paul  Book  Co.  v.  Ringsdorf,  —  S.  D.  — , 

130  N.  W.  83,  app.  325. 
Paulsen  v.  Modern  Woodmen,  —  N.  D.  — , 

130  N.  W.  231,  app.  374,  711;   ev. 

Ill;   pi.  96,   121;   tr.  115,  252. 
Paulsness,  Grand  Forks  v. 
Paulson  V.  Lyson,  12  N.  D.  354,  97  N.  W. 

533,  1  A.  &  E.  Ann.  Cas.  245,  ac- 
tion, 145;  costs,  4. 
Rounsville  v. 
State  V. 
Paulton  V.  Kreiser,  18  S.  D.  487,  101  N. 

W.  46,  5  A.  4  E.  Ann.  Cas.  827,  con- 
tr. 64. 
Pavlicek,  Racine-Sattley  Mfg.  Co.  ▼. 
Paxton  &  G.  Co*,  v.  McDonald,  18  S.  D.  172, 

99  N.  W.  1107,  judg.  16. 
V.  Starkweather,  —  S.  D.  — ,  128  N.  W. 

479,   app.  406,   528;    s.  t.   105;    tr. 

288,  402-404. 
Paxton-Eckman    Chemical   Co.   t.    Carlson, 

—  S.   D.  — ,  130  N.  W.  770,  app. 

126;  ev.  972. 
Payne,  Galbraith  v. 

Hughes  v. 
Peabody,  Western  Mfg.  Co.  v. 
Peake,  State  ex  rel.  Poole  v. 
Peano  v.  Brennan,  20  S.  D.  342,  106  N.  W. 

409,  cts.  71;  ev.  16. 
Pearl  Twp.  v.  Thorp,  17  S.  .D.  288,  96  N. 

W.   99,  town,  2. 
Pearse,  State  ▼. 
Pearsons  v.  Peters,  19  S.  D.  162,  102  N. 

W.   606,    attach.   4. 
Pease  v.  Magill,  17  N.  D.  166,  115  N.  W. 

260,  app.  361,  372,  799,  812,  1013; 

chat,    mortg.   28;    ev.   28,   281,   694; 

judg.  38,  39;  tr.  69,  248,  316. 
Norbeck  &  N.  Co.,  v. 
Pecor,  Meyer  Land  Co.  T. 
Pederson  v.   Dibble,   12  N.  D.  672,  98  N. 

W.  411,  "spec.  p.  19. 
Kjetland  r. 


Digitized  by 


Google 


1038 


TABLE  OP  OASES  DIGESTED. 


Peever  Mercantile  Co.  v.  State  Mut.  P. 
Abso.  23  S.  D.  1,  119  N.  W.  1008, 
19  A.  &  E.  Ann.  Cas.  1236.  AfOrmed 
on  rehearing  in  —  S.  D.  — ,  127  N. 
W.  659,  app.  858;  oorp.  3;  ins.  22, 
90. 
T.  Stote  ifut.  F.  Ina.  Co.  —  S.  D.  — , 
127  N.  W.  659.  Affirmed  on  Re- 
hearing 23  S.  D.  1,  119  N.  W.  1008, 
19  A.  &.  E.  Ann.  Cm.  123&  ins.  2, 
62,  63. 

Pehling,  Schroeder  t. 

Pehrsson,  Wood  v. 

Pekarek,  Gibson  v. 

Peltier,  State  v. 

Pendroy  v.  Great  Northern  R.  Co.  17  K.  D. 
433,  117  N.  W.  631,  app.  328,  1014; 
neg.  4;  prox.  o.  1;  r.  r.  23;  tr.  201, 
202,  294,  317;  wit.  116. 

Pennington  County,  Freemont^  E.  *  M.  V. 
R.  Co.  V. 
Mineral  School  Dist.  No.  10  ▼. 

Penn  Mut  L.  Ins.  Co.,  Miles  ▼. 

Penobscot  Min.  Co.  Rogers  t. 

People's  Security  Bank  v.  Sanderson,  — 
S.  D.  — ,  123  N.  W.  873,  cts  3; 
estop.  72;  j.  p.  8,  16,  17,  27,  64,  67, 
68. 

People's  Teleph.  Co.,  Ritchie  v. 

Perkins  v.  Franz,  —  S.  D.  — ,  128  N.  W. 
694,  sale,  11. 
Hartford  P.  Ins.  Co.  v. 
Hartford   P.   Ins.  Co.  ▼.    (Mem.) 
Phenix  Ins.  Co.  v. 

T.  Roberts  County,  —  S.  D.  -r,  —  L.R.A. 
(N.S.)   — ,  130  N.  W,  443,  ref.  10. 

Perrin,  Marchand  v. 

Persons  v.  Persons.    See  Persons  v.  Smith. 

T.  Smith,  12  N.  D.  403,  97  N.  W.  651. 

See  44  C.  C.  A.  348,   105   Fed.  39, 

ev.  320,  324;   judg.  fi;   mortg.  66; 

p.  &  a.  8. 

Persson,   Moore  v. 

Peru  Plow  &  Implement  Co.  ▼.  Barker,  75 

C.  C.  A.  475,  144  Fed.  673,  corp. 
6;  tro.  1,  13,  19. 

Peter  v.  Piano  Mfg.  Co.,  21  S.  D.  198,  110 
N.  W.  783,  sale,  36,  64,  68. 

Peters  v.  Lohr,  —  S.  D.  — ,  124  N.  W.  863, 
app.    76;    ev.    27,    164,   822;    taxes, 
96,    155;    tr.    17. 
Pearsons  v. 

Petersburg  School  Dist.  v.  Peterson,  14  N. 

D.  344,  103  N.  W.  756,  app.  601  j 
costs,  10;  sch.  16-17;  stat.  87,  88; 
tr.  416. 

Peterson,  Allen  v. 

v.  Chicago,  M.  &  St.  P.  R.  Co.  19  S.  D. 
122,  102  N.  W.  595,  ev.  93,  104,  106, 
456. 

V.  Christianson,  18  S.  D.  470,  101  N.  W. 

40,  action,  76;  rel.  soc.  1. 
T.  Conlan,  18  N.  D.  205,  119  N.  W.  367, 

app.   752,   1021-1023;    dam.   67;    ev. 

936. 
T.  Hansen,  15  N.  D.  198,  197N.  W.  628, 

app.  305,  708;  j.  p.  24,  25. 


Peterson,  Malmberg  v. 

Petersburg   School   Dist  t. 
State  V. 
Tamlyn  v. 
Peterson  Mach.  Co.,  Force  T. 
Petterson,  Poss  v. 
Pettigrew,  Jones  v. 
v.  Moody  County,  17  S.  D.  275,  9«  N. 
W.  94,  taxes,  69,  202a. 
Petty,  Odell  v. 
Pewonka  v.  Stewart,  13  N.  D.  117,  99  N.  W. 

1080,  high.  19,  48;  tr.  230. 
Pfeifer  v.  Hatton,  17  N.  D.  99,  115  N.  W. 
191,  levy,  23,  24;  pi.  83. 
V.  Hatton,  18  N.  D.  144,  118  N.  W.  19. 
levy,   13,  14. 
Pfeiffer,  McCormick  v. 
Phelan  v.  Neary,  22  S.  D.  265,  117  N.  W. 
142,  ev.  276,  908;   spec  p.  23;   tr. 
78. 
Phenix  Ins.  Co.  v.  Perkins,  19  S.  D.  69, 
101  N.  W.  1110,  app.  634;   inj.  6; 
ins.  18,  120. 
Philip  V.  Steams,  20  S.  D.  220,  105  N.  W. 
467,    11    A.    &   E.    Ann.    Cas.    1008, 
cov.  4;  lim.  ac.  11,  72a;  mortg.  73. 
Phillips,  Brandenburg  v. 
V.  Hink,  21  S.  D.  561,  114  N.  W.  699, 

bound,  1-2  tr.  263. 
▼.  International  Harvester  Co.  22  S.  D. 
272,    117   N.   W.   146,  m.  &  s.   18; 
pi.  187. 
Lyon  V. 
V.  Norton,  18  S.  D.  630,  101  N.  W.  727, 

judg.  64,  88;  j.  p.  26a;  pL  248. 
Speer  v. 
State  V. 
Pick,  National  Bank  of  Commerce  v. 
PictOD  V.  Cass  County,  13  N.  D.  242,  100 
N.  W.  711,  3  A.  &  E.  Ann.  Cas.  345. 
const  1.  22;  stat.  48. 
Pierce,  Re,  87  C.  C.  A.  537,  167  Fed.  765. 
sale,  76,  76. 
Re,  86  C.  C.  A.  14,  157  Fed.  757,  bailm. 
3;  bankr.  26,  46;  estop.  67. 

Kelly  V. 
McGregor  v. 
Murphy  v. 
Pierre,  Brandhuber  ▼. 
Pierson  v.  Minnehaha  County,  —  S.  D.  — , 

128   N.   W.   616,  app.   37;  pi.  337; 

stat.   72. 
Pillsbury  v.  J.  B.  Streeter,  Jr.  Co.,  16  N. 

D.   174,   107   N.   W.   40,  app.  875; 

int  4;  spec.  p.  38;  writ,  7-0,  14-16. 
Pine  Tree  Lumber  Co.  v.  Fargo,  12  X.  D. 

360,   96   N.   W.   367,   er.  124,  126, 

190;  mand.  26;  mun.  corp.  42-45,50: 

n.  t.  76;   pL  281;   pub.  imp.  8:  tr. 

105. 
Piper,    Lowry   v. 
Pirkey,  State  v. 
Pitts,  Spaulding  v. 
Pittsburgh  Plate  Glass  Co.  v.  Leaiy,  —  8L 

D.  — .  31  L.R.A.(N.S.)    746,  186  N. 

W.  271,  app.  1161;  int  3;  Ueu  M» 

60,  68;  tender  8. 
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P.  J.   Bowlin  Liquor  Co.  ▼.   Beaudoin   IS 
N.  D.  657,  108  N.  W.  545,  conflict, 
6;   ev.  009;   sale,  24. 
Place,   State  v. 

Plankerton  Bank,  Lyon  v,  ^ 

Plankinton,  Schneller  t. 
PlankintOD  Bank,  Grigsby  v. 
Lyon  V. 
Murphy  v. 
Piano  Mfg.  Co.  t.  Doyle,  17  N.  D.  386,  17 
L.R.A.(N.8.)    806,   116  N.   W.   629, 
judg.  223;    pay.   1. 
Mader  v. 
Peter  v. 

V.  Thompson,  21  S.  D.  300,  11  L.R.A. 
(N.S.)  396,  130  Am.  St.  Rep.  722, 
112  N.  W.  149,  judg.  143a. 
Piatt  V.  Le  Cocq,  160  Fed.  391.  Reversed 
in  15  L.R.A.(N.S.)  668,  86  C.  C.  A. 
621,  168  Fed.  723,  car.  2,  33-36,  38- 
40,  42;  cts.  60;  legis.  3. 
T.  Le  Cocq,  16  L.R.A.(N.S.)   658,  85  C. 

C.  A.  621,  158  Fed.  723.  Reversing 
150  Fed.  391,  car.  8-10,  37,  41;  cts. 
58,  68,  70;  ev.  92. 

Platts,   Shipley   v. 

Plunkett  v.  Lawrence  County,  18  S.  D. 
450,  101  N.  W.  36,  shff.  2,  3. 

Poe  ▼.  Arch,  —  S.  D.  — ,  128  N.  W.  166. 
app.  638;  ev.  741;  n.  t.  5,  12;  pi. 
174. 

Poirier  Mfg.  Co.  v.  Kitts,  18  N.  D.  556,  120 
N.  W.  658,  action,  19;  app.  716; 
contr.  100;  sale,  4,  61,  77. 

Polk  V.  Carney,  17  S.  D.  436,  97  N.  W. 
360.  Affirmed  on  rel:earing  in  21 
S.  D.  293,  130  Am.  St.  Rep.  719,  112 
N.  W.  147,  lie.  6;  n.  t.  1. 
▼.  Carney,  21  S.  D.  295  (b)  130  Am. 
8t  Hop.  719,  112  N.  W.  147,  Af- 
firming on  rehearing,  17  S.  D.  436, 
97  N.  W.  300,  contr.  63;  lie.  4. 

Policy,  State  ex  rel.  Schrader  v. 

Pollock,  Tnttle  v. 

Pollock  State  Bank,  Lennan  v. 

Polt  T.  Chicago,  M.  &.  St.  P.  R.  Co.  —  S. 

D.  — ,  128  N.  W.  472,  const.  1.  80. 
Poole.     See   State   ex   rel.    Poole. 
Poppe,  Edson  v. 

Porter,    Sfate    v. 

State  ex  rel.  Fisk  v. 
Portland  Consol.  Min.  Co.  ▼.  Rossiter,  16 

S.   D.   633,   102   Am.   St.   Rep.   726, 

94  N.  W.  702,  Corp.  45,  47. 
Potter,  Marin  v. 
Pottner,  Powers  Elevator  Co.  v. 
Poul,   State  ex   rel.,  v.   McT  ain. 
Power  V.  King,  18  N.  D.  600,  120  N.  W. 

543,  contr.  184;   costs,  18;  ev.  880. 
Powers  V.  First  Nat.  BanK,  15  N.  D.  466. 

109  N.  W.  361,  taxes,  186,  204,  206. 
Powers  Dry  Goods  Co.,  Grant  v. 
Powers  Elevator  Co.  v.  Pottner,  16  N.  D. 

359,  113  N.  W.  703,  stat.  41,  49. 
Prante,    Ross   ▼. 
SkefHngton  v. 
Pratt  T.  Beiseker,  17  N.  D.  243,  116  N.  W. 

835,  mortg.  99,  103. 
State  V. 
Van  Cise  v. 
Preble  v.  Wicklund,  12  N.  D.  81,  06  N.  W. 

442.  pay.  2. 
Prendeville,  Wagar  ▼. 


Prescott  v.  Bidwell,  18  S.  D.  64,  99  N.  W. 

93,  contr.  127. 
Preston,   Durand,  v. 
Pribble  v.  Bromley,  19  S.  D.  90,  102  N.  W. 

298,   app.  496. 
Price  &  B.  Co.  v.  Madison,  17  S.  D.  247, 
,  95  N.  W.  933,  lie.  1-3. 

Pringle  v.  Canfield,  19  S.  D.  606,  104  N. 

W.  223,  const.  1.  61;   sale,  6;  stat. 

111. 
Prior  Hill  Min.  Co.,  Jackson  v. 
Probstfleld  v.  Hunt,  17  N.  D.  572,  118  N. 

W.  226,   levy,  28,  29. 
Propper  v.  Wohlwend,  16  N.  D.  110,  112  N. 

W.  967,  bound.  5;  tr.  268. 
Proaser,  Sheets   v. 
Puckett,  Stocker  v. 
Pugh   V.    Pugh,   —    S.    D.   — ,   —   L.R.A. 

(N.S.)    — ,    124    N.    W.    959,    h.   & 

w.  8,  11;   stat.  12,  19. 
Puis  V.  Grand  Lodge  A.  O.  U.  W.  13  N.  D. 

569,   102   N.   W.    165.  ev.   618,   626, 

671,  866,  960;   ins.   67;   tr.  143.- 
Purcell.      See   State    ex    rel.    Purcell. 
Darling  v. 
V.  Farm   Land   Co.,   13   N.   D.   327,   100 

N.   W.   700,   taxes,   81;    tr.   39. 
Purkey  v.  Harding,  23  S.  D.  632,  123  N.  W. 

69,   contr.   61;    pi.   173. 
Pusey,  Central  Bkg.  &.  T.  Co.  ▼. 
Putnam  v.  Custer  County,  —  S.  D.  — ,  127 

N.  W.  641,  app.  907;   counties,  33; 

ev.  364;  register  of  deeds,  1-3. 
Pyke  V.  Jamestown,  16  N.  D.  157,  107  N. 

W.  359,  app.  340;  dam.  78;  ev.  444, 

457;  high.  43;  max.  1,  3;  mun.  corp. 

56-57;  pi.  51;  tr.  172,  173. 


Quale  v.  Hazel,  19  S.  D.  483,  104  N.  W. 

215,  app.  832;   ev.  376;   p.  &  a.  18; 

tr.  315,  350,  400;   wit.  58. 
Qualey  v.  Brookings,  18  S.  D.  681,  101  N. 

W.  733,  mun.  corp.  5,  6. 
Quarnberg,  Chamberlain  v. 
Queen  City  F.  Ins.  Co.  v.  Basford,  —  S.  D. 

— ,  130  N.  VV.  44,  const  1.  48;   lie. 

16,  17;  stat.  7. 
T.  First   Nat.    Bank,    18   N.   D.    603,   22 

L.R.A.(N.S.)    509,    120   N.    W.   546, 

dam.  42;  ins.  14,  15;  tr.  176. 
Queen  Ins.  Co.,  Home  Lodge  Asso.  v. 
Quinn  v.  Chicago,  M.  &  St.  P.  R.  Co.,  23 

S.  D.  126,  22  L.R.A.(N.S.)   789,  120 

N.  W.  884,  app.  811,  842;  dam.  64; 

r.  r.  5;  waters,  24. 

B. 

Raber,  Marshall  t. 

Racine-Sattley  Mfg.  Co.  v.  Pavlicek,  —  N. 

D.  — ,  130  N.  W.  228,  apo.  647,  712; 

judg.  196,  207,  209,  213." 
Rae   v.    Chicago,   M.   &   St.   P.    R.   Co.   14 

N.  D.  607,  105  N.  W.  721,  j.  p.  19, 

20,  31,  55. 
Massey  v. 
Raice,  State  v. 
Railson,  Strecker,  ▼. 
Ramharter  v.  Olson,  —  S.  D.  — ,  128  N.  W. 

806,  libel,  4,  0;   pi.  226. 
Ramoe,  Aldrich  v. 
Ramsdell   v.   Duxberry,    17    S.   D.   311,   96 

N.   W.    132,   See   14   8.   D.   222,   85 
N.  W.  221,  action,  130. 


Digitized  by  CjOOQIC 


1040 


TABLE  OF  OASES  DIGESTED. 


Ramsey,  Re,  —  S.  D.  — ,  123  N.  W,  726, 

attys.  12,  13,  33,  34;  ev.  981. 
Re,  —  S.  D.  — ,  128  N.  W.  176,  atty».  30. 
State  ex  ret.  Cormick  t. 
Randall,  Buchanan  v. 

V.  Johnstone,  —  N.   D.  — ,   129   N.   W. 

687,  pi.  35,  325,  326,  333. 
Range  v.  Brooks,  —  S.  D.  — ,  128  N.  W. 

593,  j.  p.  52. 
Ransier  v.   Hyndman,    18   N.  D.   197,   119 

N.  W.  544,  app.  81. 
Ransom  Coimty,  Jacobson  t. 
Rapid  City,  Fallon  v. 
Rapp  V.  Hansen,  16  N.  D.  151,  107  N.  W. 

48,  app.  880. 
Rash,  State  t. 
Rasmussen  v.   Hagler,   15  N.   D.   542,   108 

N.  W.  541,  cloud,  3;   judg.  9,  10. 
Rasmusson,  Moher  v. 
Rathgeber,  Cable  Co.  t. 
Rathman,  Re,  —  C.  C.  A.  — ,  183  Fed.  913, 

bankr.  4,  6-12,  15,  10,  18,  21,  22,  27. 
T.  Booth.     See  Rathman,  Re. 
Rausch  V.  Hanson,  —  8.  D.  — ,  128  N.  W. 

611,  ev.  906;  spec.  p.  22,  34. 
Raymond  v.  Edelbrock,  15  N.  D.  231,  107 

N.    VV.    194,    app.    411,    1111;    contr. 

102,  177;  dam.  35;  dep.  6;  ev.  473, 

831. 
Rebbe,  Driskill  v. 
Re  Beer.    See  Beer,  Re. 
Rectenbaugh  v.  Northwestern   Port  Huron 

Co.   22   S.   D.   410,    118  N.   W.   697, 

dam.  44;  ev.  406,  686;  pi.  106. 
Redeker,   Murphy  v. 

Red  River  Valley  Nat.  Bank,  Clendening  t. 
V.  Fargo,  14  N.  D.  88,   103  N.  W.  390, 

mun.  Corp.  47-49,  51. 
Redwater  Land  &  Canal  Co.,  Jones  v. 
v.  Jones,   —  S.   D.   — ,   130   N.   W.   85, 

action,    51;     app.    363,    366,     1136; 

judg.   21-24;    set.   6;    waters,   6,    11, 

17,  22. 
T.  Reed,  —  S.   D.  — ,   128   N.   W.   702, 

app.   161,   254,   268,  353,  963,    1083; 

ev.  100,  102,  316,  317,  337,  379,  940, 

945;  judg.  25;  pi.  7,  8,  56,  279,  291, 

338;    pub.    1.   28,   38;    waters,   7,   8, 

13,    14,   19. 
Reed  v.  Coughran,  21  S.  D.  257,  111  N.  W. 

559,  app.  1030;  contr.  65;  estop.  56. 
V.  Heglic,  —  N.  D.  — ,  124  N.  W.  1127, 

drains,  4,   10;   mand.  26;    pi.  240. 
Redwater  Land  &  Canal  Co.  v. 
y.  Todd,   —   S.   D.  — ,    127   N.   W.   527, 

corp.  50,  51. 
Reeder   v.   Wilber,   18   S.   D.   426,    100   N. 

VV.  1099,  ev.  273. 
Reeves  v.  Bruening,  16  N.  D.  398,  114  N. 

W.  313,  sale,  48,  49;   stat.  106. 
V.  Cliicago,  M.  &  St.  P.  R.  Co.  —  S.  D. 

— ,   123   N.   W.  498,   app.   320,   775, 

912,    920,    1020;    ev.    117,    470,    721, 

791,  953;    tr.  411,  444,  473,  478. 
V.  Lewis,  —  S.  D.  — ,  29   L.R.A.(N.S.) 

82,  125  N.  W.  289,  not.  7,  8. 
V.  Reeves,  —  S.  D.  — ,  25  L.R.A.(N.S.) 

574,   123  N.  W.  869,  judg.   159,   163. 
Reeves  &  Co.  v.  Bruening,  13  N.  D.  157,  100 

N.  W.   241,  contr.   35,   74,   110;   ev. 

300;  sale,  8,  17,  23,  26,  27;  wit.  13. 


Regan  v.  Jones,  14  N.  D.  591,  106  N.  W. 

613,  app.  398,  494;  pL  316;  wit  21, 

22. 
Martinson  v. 
V.  Sorenson,   13   N.   D.   357,   100  N.  W. 

1096,  inj.  72. 
Regents  of  Education,  Fransen  v. 
Register,  State  ex  rel.  v.  McGahey. 

V.  Patterson. 
Reigel,  Morris  y. 
Rein,  Walker  v. 
Reinke    v.    German    Evangelical    Lutheno 

Trinity    Church,    17    S.    D.   262,  96 

N.  W.  90,  rel.  soc.  2. 
Re  Lemery's   Estate. 
Reliance  Gold  Min.  Co.,  Empson  y. 

Murphy  v. 
Re  Malloy.    See  Malloy,  Re. 
Remilliard    v.    Authier,    20    S.   D.    290,  4 

L.R.A.(N.S.)    295,    105   N.   W.  626, 

judg.  110. 
Renshaw,   Re,    18   S.   D.   32,    112  Am.  St 

Rep.  778,  99  N.   W.  83,  ev.  39;  ei- 

trad.  3,  4;   larc.  2. 
Re  Rochford.     See  Rochford,  Re. 

Re    Sacrison,    —    N.    D.    — ,    26    LRi 

(N.S.)    724,   123  X.   VV.   518,  chari- 
ties,   1-8;    ex.    &   ad.    45,    46;    mai. 

27;  perp.  1-3;   wills,  6. 
Reservation  State  Bank  v.  Hoist,  17  S.  D. 

240,   70  L.R.A.   799,  95  N.  V^.  931, 

Inds.  3  ■  pub.  1.  32. 
Re   Smith's   Estate.      See   Smith's   EsUte, 

Re. 
Re  Whittemore.     See  Whittemore,  Re. 
Rex  Buggy  Co.  v.  Dinneen,  23  S.  D.  474, 

1^  N.  W.  433,  app.  683;  corp.  67. 
Rexford,  State  ex  rel.  Long  v. 
Reynolds,  Harris  v. 
V.  Hinrichs,  16  S.  D.  002,  94  N.  W.  694, 

ev.   360,   365. 
y.  United  States,  98   0.  C.  A.  220,  174 

Fed.  212,  cts.  62. 
Rhoades,  State  v. 
Rhomberg,  Richards  Trust  Co.  t. 
Rice,  Cochran  v. 
Richards   v.   Travelers'  Ins.   Co.   18  S.  D. 

287,  67  L.R.A.  175,  100  N.  W.  428, 

ev.  110;   ins.  116. 
Richardson  v.  Carlis,  —  S.  D.  — ,  128  N. 

W.    168,   app.   1160;    contin.  7;   bt. 

782;   sale,  33. 
y.  Dybedahl,  17  S.  D.  629,  98  N.  W.  164, 

app.   1177;   ev.  290;   high.  1,  la;  tr. 

346,  356. 
y.  Howard,  23  S.  D.  86,  120  N.  W.  7«8. 

taxes,  26,  27,  29. 
State  v. 
Richards  Trust  Co.  y.  Beach,  17  S.  D.  432, 

97  N.  W.  358,  contr.  24. 
v.  Rhomberg,   19  S.  D.  695,  104  N.  W. 

268,  ev.  69;  mortg.  54;  real  p.  10. 
Rickert,  United  States  y.    (Mem.) 
Rickford,   Johnson   v. 
Rieck  v.  Daigle,  17  N.  D.  365,  117  K.  W. 

346,  bills  &  n.  6;   contr.  Ill,  H^i 

judg.   44. 
Riogel,  Issenhuth  v. 
Riggs,  State  v. 
Riggs  Land  Co.  v.  Motley,  —  S.  D.  — >  K* 

N.  W.  438.  aotion,  57,  70,  71. 
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Riley  v.  Grant,  16  S.  D.  553,  94  N.  W.  427, 
brok.  2a. 
Kenmare  Hard  Coal,  Brick  &  Tile  Co.  v. 
Kindlaub  v.  Rindlaub,  —  N.  D.  — ,  126  N. 
W.   479,   app.   200,   201,   547,   1195; 
h.  4  w.  13,  16,  17,  21-24. 
Rinesdorf,  Paul  Book  Co.  v. 
Rising   V.    Dickinson,    18    N.    D.    478,    23 
L.R.A.(N.S.)    127,    121    N.   W.   616, 
ev.  994;  register  of  deeds,  4-6. 
Ritchie  v.  Jensen,  —  S.  D.  — ,  128  N.  W. 
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Shoemaker  v.  Sonju,  16  N.  D.  618,  108  N. 

W.  42,  11  A.  ft  E.  Ann.  Cas.  1173, 

dam.  4,  50;  pi.  45. 
Show,  Smith  v. 
Shutz,  Tidrick  v. 
V.  Tidrick,  —  S.  D.  — ,  128  N.  W.  811, 

jud.  s.  6;  not.  24;  real  p.  15,  16. 
Sibert,  Dewey  v. 
Siebolt  V.   Konatz  Saddlery  Co.   15  N.   D. 

87,  106  N.  W.  564,  claims,  13-15;  ev. 

215,  716. 
Siegel  V.  Marcus,  18  N.  D.  214,  20  L.R.A. 

(N.S.)   769,  119  N.  W.  358,  contr.  9, 

107,  119. 
Sigfusson,  Josephson  ▼. 
Signor  v.   Clark,   13   N.  D.   36,  99  N.  W. 

68,  app.  42;  duress,  1. 
Silander  v.  Gronna,  15  N.  D.  552,  125  Am. 

St.  Rep.  616,  108  N.  W.  544,  compr. 

1-3;  contr.  10,  11,  19;  home.  20. 
Silver,  Viets  v. 
Sim,  Alstad  t. 
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Sim  V.  Rosholt,   16  N.  D.   77,   11   L.R.A. 

(N.S.)    372,   112  N.  W.   50,  drains, 

12;   judg.  41. 
Simensen  v.  Simensen,  13  N.  D.  305,  100 

N.  W.  708,  action,  129;  writ,  10. 
Simmons  v.  McConville,  —  N.  D.  — ,  125 

N.  W.  304,  contr.  98;  croppers;   tr. 

154. 
Simonitsch,  Grunow  v. 
Simons.     See  State  ex  rel.  Simons. 
Simonson  v.  Aney,  —  S.  D.  — ,  128  N.  W. 

319,  app.   602;    ev.   272,   739;    n.   t. 

49;  tr.  267. 
T.  Jenson,  14  N.  D.  417,  104  N.  W.  513, 

88.16     71 

T.  Monson,  22  S.  D.  238,  117  N.  W.  133, 

app.  395;   Inds.  5;   real  p.  23;  v.  & 

p.  27. 
Singer  v.  Austin,  —  N.  D.  — ,  125  N.  W. 

560,  ex.  &  ad.  19,  26. 
Singer  Mfg.  Co.  v.  Freerks,  12  N.  D.  595, 

•    98  N.  W.  705,  bonds,  6,  7. 
Sioux  Falls,  Bailey  v. 
Farmers'  Loan  ft  T.  Co.  v. 
Farmers'  Loan  &  T.  Co.  v.   (Mem.) 
T.  Farmers'  Loan  &  T.  Co.  69  C.  C.  A. 

373,    136   Fed.   721.     Reversing    131 

Fed.  890.     Appeal  Dismissed  in  199 

U.  S.  601,  50  L.  ed.  328,  26  Sup.  Ct. 

Rep.  748,  cts.  83-8S;  mun.  corp.  30, 

35. 
Jones  V. 
r.  Neeb,  20   S.  D.   2i4,  105  N.  W.  735, 

action,  107,  109;  police  j.  1,  2. 
Sioux  Falls  Electric  Light  &  Power  Co.  t. 
Wells  V. 
Sioux  Falls  Bd.  of  Comrs.,  State  ex  rel. 

Bowen  v. 
Sioux  Falls  Brew.  &  Malting  Co.  t.  Wood, 

20  S.  D.  310,  106  N.  W.  1134  (Mem.) 

attach.  19. 
Sioux  Falls  Electric  Light  &  P.  Co.  v.  Sioux 

FalU,  21  S.  D.   18,  108  N.  W.  488, 

app.  1112;    mun.   corp.   15,   16. 
Sioux  Falls  Pressed  Brick  Co.,  Sioux  Falb 

Bd.  of  Edu.  T. 
T.  Sioux  Falls  Bd.  of  Edu.  —  S.  D.  — , 

125  N.  W.  291,  app.  319;   ev.  214; 

liens,  67. 
Sioux  Falls  Twp.,  Huston  t. 
Sioux  Remedy  Co.  v.  Lindgren,  —  8.  D.  — , 

130   N.   W.   49,   commerce,   1;   corp. 

66;    ev.  404,  418,   438;    sale,   2;   tr. 

259. 
Sisseton  Loan  &  T.  Co.,  Goldberg  t. 
Sjoli  V.  Hogenson,  —  N.  D.  — ,  122  N.  W. 

1008,  ex.  &  ad.  12,  38,  39;   pay.  3. 
S.  J.  Vidger  Co.  v.  Great  Northern  R.  Co. 

16  N.  D.  601,  107  N.  W.  1083,  app. 

901. 
Skapple,  Bristol  &  S.  Co.  v. 
Skefflngton  v.  Prante,  17  N.  D.  266,  115  N. 

W.  834.    Follows  Ross  v.  Prante,  17 

N.  D.  266,  115  N.  W.  833. 
Skelly  V.  Warren,  17  S.  D.  26,  94  N.  W. 

408,  improv.;  pi.  40. 
Skelly's   Estate,  Re  21   S.  D.  424,  113  N. 

W.  91,  app.  1127,  1184-1189. 


Skjelbred  ▼.  Southard,  15  N.  D.  539,  123 

Am.  St.   Rep.   614,   108  N.  W.  487, 

judg.  125,  208. 
Skjervheim,  Haugen  v. 
Skogman,  Hanson  v. 
Skotland,  Brown  v. 
Sleepy  Eye  Mill.  Co.,  Hahn  v. 
Sluman  v.  Dolan,  —  8.  D.  — ,  123  N.  W. 

72,  ev.  10,  11;  n.  t.  2,  6,  59. 
Smail,  Jewett   Bros.  &  Jewett   v. 
Smalley  v.  Lasell,  —  S.  D.  — ,  128  N.  W. 

141,  app.  124;  judg.  2,  176:  pL  84, 

85. 
Smith,  Albien  ▼. 
Avery  v. 
Barron  v. 
Bidwell  T. 

V.  Bradley.    See  Smith  ▼.  Show. 
Brown  v. 
Bunday  v. 
V.  Chicago,  M.  4  St.  P.  R.  Co.  —  S.  D. 

— ,   128    N.   W.    815,   app.    805;  er. 

766;  tr.  110. 
y.  aeaver,  —  S.  D.  — ,  126  N.  W.  689, 

estop.  61;  fraud,  18,  19;  tr.  454. 
Coffin  V. 
Corson  v. 
V.  Detroit  &  D.  Gold  Min.  Co.  17  a  D. 

413,  97   N.   W.   17,  contr.   97,  17J; 

dam.  37;  lim.  ac.  22;  v.  &  p.  57. 
▼.  Dunn,  —  S.   D.  — ,   128   N.   W.  493, 

liena,  66. 
Foster  County  Implement  Co.  ▼. 
Gibson  v. 
V.  Great  Northern  R.  Co.,  15  N.  D.  19S, 

107  N.  W.  66,  car.  43,  44. 
Grether  v. 
H&rtshom  t. 
V.  HofT,  —  N.  D.  — ,  127  N.  W.  104J, 

app.  188,  190,  192,  193,  709. 
T.  Hogue,  —  N.  D.  — ,  123  N.  W.  iXl, 

cov.  3,  6,  11,  12. 
T.  Jensen,  16  N.  D.  408,  114  N.  W.  IOC, 

max.  17;  mortg.  10,  16,  20,  143. 
T.  Kunert,  17  N.  D.  120,  116  N.  W.  It, 

app.  172,  269;  ref.  1,  2;  tr.  S,  25. 
Mears  r. 
Miller  ▼. 
y.  Mutual  Cash  Guaranty  F.  Ins.  Co.  21 

S.  D.  433,  113  N.  W.  94,  ev.  58.  24i, 

796,  964;  ins.  29;   n.  t.  46,  63;  tr. 

399;  wit.  49,  87. 
Nichols  V. 
Nichols  V.   (Mem.) 
PfirsonB  T 
y.  Show,  16  N.  D.  306,  112  N.  W.  1062, 

action,  61;    bills  &  n.   41. 
South  Dakota  C.  R.  Co.  v. 
V.  Spafford,  16  N.  D.  208,  112  N.  W.  9«5, 

ev.    604,    677,    875;    home.    13,   17. 
State  V. 
V.  Terry  Peak   Miners'  Union,  16  S.  I*. 

631,  94  N.  W.  694,  ex.  &  ad.  8. 
Tilden  v. 

Whitford  v.  (Mem.) 
V.  Yankton,  23  S.  D.  352,  121  N.  W.  842, 

high.   25,  35,   38-40,  46,  49,  51;  tr. 

185. 
Smith's  Estate,  Re,  13  N.  D.  613,  101  N.  W. 

890,  ex.  ft  ad.  17,  23,  26. 
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Snee  t.  Clear  Lake  Teleph.  Co.  —  S.  D.  — , 

123  N.  W.  729,  app.  675;  electric,  u. 
2,  3;  ev.  720;  high.  46j   tr.  30,  182, 

188,  191,  302,  413. 
Sneve,  Wolfe  v. 
Sobek  V.  Bidwell,  —  S.  D.  — ,  124  N.  W. 

431,  app.  335;   pi.  213;   taxes,  168; 

tr.  453. 
Sockman  r.  Keim,  —  N.  D.— .  124  N.  W.  64, 

app.  95;  fraud,  1;  sale,  34. 
Solberg  v.  Schlosser,  —  N.  D.  — ,  30  L.R.A. 

(N.S.)   1111,  127  N.  W.  91,  ev.  844, 

959;  high.  20,  41,  44;  m.  &  s.  27;  pi. 

193  *  tr.  174    192. 
Soliah  V.  Cormack,  17  N."  D.  393,  117  N.  W. 

125,  const.  1.  23,  50. 
SoHday,  Johnson  v. 
Somcrs  Land  Co.,  Mearg  ▼. 
Sonju,  Shoemaker  v. 
Sonnesyn  v.  Akin,  12  N.  D.  227,  97  N.  W. 

557,  attach.  3,  20. 
T.  Akin,  14  N.  D.  248,  104  N.  W.  1026, 

action,  27;  fraud,  14;  max.  15;  n.  t. 

26;  tr.  483,  484. 
Soo  Elevator  Co.,  Iverson  t. 
Soo  Lignite  Coal  Co.,  Chesley  v. 
Sorenson,  Reagan  v. 
Souder,  Justice  v. 
Soules  V.  Brotherhood  of  American  Yeomen, 

—  N.  D.  — ,  120  N.  W.  760,  app.  272, 

397,  701,  705;  ev.  114;  ins.  41,  94; 

etat.  85;  tr.  126. 
South,   Egglend   v. 
Southard,    Skjelbred   v. 
South  Dakota,  Delaraater  t. 
South  Dakota  Central  Land  Co.,  Colton  v. 
South  Dakota  C.  R.  Co.,  Baldwin  v. 
T.  Chicago,  M.  &  St.  P.  R.  Co.  73  C.  C.  A. 

176,  141  Fed.  578,  em.  d.  6,  8,  15; 

remov.  1,  3,  4,  6.  \ 

Jensen  v. 
Krumm  r. 
Lidel  V. 
V.  Smith,  22  S.  D.  210,  116  N.  W.  1120, 

app.  370;  bills  &  n.  46;  ev.  210,  43G. 
Spawn  r. 
Wold  V. 
South    Dakota    Merchants'     &    Hardware 

Dealers'  Asso.,  Montgomery  Ward  & 

Co.  V. 
Spackmnn  v.  Gross,  —  S.  D.  — ,  126  N.  W. 

389,  app.  862;  mortg.  140,  144,  145, 

157. 
Spafford,  Smith  v. 
Spaulding  v.  Pitts,  —  S.  D.  — ,  127  N.  W. 

610,  app.  214,  828;  sale,  55. 
Spawn  v.  South  Dakota  C.  R.  Co.  —  R.  D. 

— ,  127  N.  W.  648,  contr.  49,  50;  n. 

t.  9;  pi.  311. 
Spear,  United  States  v. 
Spears,  J.  P.  Anderson  Lumber  Co.  ▼. 
Speed,  McCarthy  v. 
Speer  v.  Phillips,  —  S.  D.  — .  123  K  W. 

722,  action,  20;   app.   786;   ev.   429; 

v.  &  p.  42. 
Spencer  r.  Beiseker,  15  N.  D.  140.  107  N. 

W.  189.  cloud,  1,  23;  eq.  1«. 
Spicer  ▼.  Northern  P.  R.  Co.  —  N.  D.  — , 

128  N.  W.  302,  ev.  967:  tr.  480. 
Spolek  V.  Hatch,  21  S.  D.  386,  113  N.  W. 

75,  contr.  160,  165,  166. 
Spoonheim,  Johnston  t. 


Spoonheim  v.  Spoonheim,  14  N.  D.  380,  104 

K.  W.  845,  contr.  174;  deed,  39. 
Sprague  v.  Lovett,  20  S.  D.  328,  106  N.  W. 

134,  app.  889;  lim.  ac.  74;  mortg.  46. 
Stabcr,  State  v. 
Stafford  v.  Levinger,  20  S.  D.  333,  106  N. 

\V.   133.     Former   Appeal    16   S.    D. 

118,   102  Am.   St.   Rep.   686,   91    N. 

W.  462,  1   A.  4  E.  Ann.  Cas.   732, 

app.  1174. 
Stahl,  Greder  v. 
Stakke,  Dahl  v. 

State  ex  rel.  Clark  y. 
Standorf    v.    Shockley,    16    N.    D.    73,    11 

L.R_A.(N.S.)    869,    111    N.    W.    622, 

14  A.  &.  E.  Ann.  Cas.  1090,  mortg. 

27,  161. 
Stanley  County,  Morse  v. 
Starcher  v.  Gregory,  23  S.  D.  217,  121  N. 

W.   388,  app.  70. 
Stark  County,  State  ex  rel.  Frich  v. 
Starkweather,  Paxton  &  G.  Co.  v. 
Starling,    Chandler   v. 
State  V.  Albertson,  —  N.  D.  — ,  128  N.  W. 

1122,  app.  925,  1057;   n.  t.  110;   tr. 

73;  wit.  10. 
T.  Allen,  21  S.  D.  121,  110  N.  W.  92,  ac- 
tion, 102;  app.  135,  513,  1059;  indict. 

33;  tr.  83,  338. 
T.  Allison,  —  S.  D.  — ,  124  N.  W.  747, 

app.    853;    ev.    84,   506,    818,    1043; 

rape,  4;  tr.  62,  79,  120,  303. 
V.  American  Bottling  Asso.  — N.  D.  — , 

124   N.  W.   396.     Follows   State   v. 

Fargo  Bottling  Works,  —  N.  D.  — , 

26  L.R.A.(N.S.)  872,  124  N.  W.  387. 
y.  Andor,  —  N.   D.   — ,   127   N.   W.   78. 

Follows  State  v.  Heidt,  —  N.  D.  — , 

127  N.  W.  72. 
y.  Archer,  22  S.  D.  137,  115  N.  W.  1075, 

assault,  1,  5. 
V.  Ball,  —  N.  D.  — ,  123  N.  W.  826,  in- 
dict. 42;  tr.  334,  422. 
y.  Ballew,  —  S.  D.  — ,  128  N.  W.  716, 

tr.  210,  285,  873,  425. 
y.  Barnes,  —  S.  D.  — ,  128  N.  W.  170, 

crim.  1.  62,  63;  tr.  305. 
y.  Barnes,  —  S.  D.  — ,   129  N.  W.  116, 

app.  1145;  n.  t.  71,  119.  . 
y.  Barnes  Coupty  School  Dist.  No.  60,  18 

N.  D.  616,  120  N.  W.  555,  app.  229; 

bonds,  13,  16,  31„  32. 
y.  Barry,  14  N.  D.  316,  103  N.  W.  637, 

crim.  1.  64;  stat.  77,  80;  tr.  489. 
V.  Bednar,  18  N.  D.  484,  121  N.  W.  614, 

cts.  48a.  48b;  indict.  5,  60. 
y.  Bennett,  21  S.  D.  396,  113  N.  W.  78, 

app.  1007a;  tr.  99. 
y.  Bjelkstrom,  20  S.  D.  1,  104  N.  W.  481, 

app.  578,  1048,  1050;  ev.  1030,  1036; 

tr.  426. 
y.  Bloomdale,  —  N.  D.  — ,  128  N.  W.  682, 

app.  885;  indict.  24,  25,  45;  tr.  34. 
y.  Brandell,  —  S.  D.  — ,  129  N.  W.  242, 

app.   632,   660;   contin.   3;   ev.   1020, 

1023;  tr.  374,  379,  388. 
y.  Brandner,  —  N.  D.  — ,  130  N.  W.  94t, 

app.   961;    ev.   885,   977;    n.    t.   .55; 

Stat.  31;  tr.  122,  349;  wit.  37,  108. 
y.  Brown,  14  N.  D.  5?9,  104  N.  W.  1112, 

indict.  7,  30. 
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State  V.  Burns,  —  S.  D.  — ,  126  N.  W.  572, 

app.  796;   «t,  873;    intox.   41;    wit. 

43-46. 
V.  Burt.  17  S.  D.  7,  62  LJtA.  172,  106 

Am.  St.  Rep.  769,  94  N.  W.  409,  wit. 

16. 
T.  Calking,  21  8.  D.  24,  109  N.  W.  616, 

app.  797;  crim.  1.  41;  tr.  36S. 
y.  Callahan,  18  8.  D.  146,  99  N.  W.  1099, 

app.  627;  ev.  647,  648;  wit.  109. 
T.  Callahan,  18  S.  D.  150,  99  N.  W.  1100, 

app.  492,  827,  908;  ev.  256. 
V.  Cambron,  20  S.  D.  282,  106  N.  W.  241, 

app.   676,   677,  604;    disord.   h.;    ev. 

242,  624,  748,   749,   1045;   gr.  jury, 

2;  indict.  8;  wit.  7,  39,  40. 
C.  ft  J.  Michel  Brewing  Co.  v. 
T.  Carlisle,  22  S.  D.  629,  118  N.  W.  1033, 

action,  106;   indict.  60,  61. 
T.  Carroll,  13  N.  D.  383,  101  N.  W.  317, 

bail.  9;  bast.  3;  contin.  18;  crim.  1. 

7a. 
T.  Central  Lumber   Co.  —  S.  D.  — ,  — 

L.R.A.(N.S.)  — ,  123  N.  W.  604,  app. 

276;   const.  1.  31,  36-40,  65-68,  74- 

76;  Corp.  37-43;  cU.  8,  11,  12;  crim. 

1.  1,  2;  disc.  1,  2;  max.  24;  monopoly, 

3-11;  Stat.  16. 
T.  Chase,  17  N.  D.  429,  117  N.  W.  537, 

17  A.  &  E.  Ann.  Cas.  520,  app.  639; 

crim.  I.  12-15;  ev.  760,  1052. 
T.  Cleveland,  23  S.  D.  336,  121  N.  W.  841, 

app.   240,   261,  279. 
T.  Climie,  12  N.  D.  33,  94  N.  W.  574,  13 

Am.   Crim.    Rep.   211,  crim.   1.   &8a; 

indict.  23,  26,  72. 
T.  Coleman,  17  S.  D.  594,  98  N.  W.  175, 

app.  400,  695,  1075;  ev.  354,  368,  370, 

377,  816;  n.  t.  34,  36,  61;   tr.  121, 

364,  376,  377;  wit.  86. 
r.  Colvin,  —  S.  D.  — ,  124  N.  W.  749, 

app.  696,  699,  1069;   tr.  369. 
Couch  V. 
y.  Coughran,  19  S.  D.  271,  103  N.  W.  31, 

ack.  8;  app.  857,  1104;  estop.  35;  ev. 

665,  666,  889;  judg.  122;  pi.  65,  67, 

307;  real  p.  9. 
V.  Cram,  20  S.  D.  159,  105  N.  W.  99,  app. 

28. 
V.  Crowley,  20  S.  D.  611,  108  N.  W.  491, 

app.  661,  668;  ev.  1013. 
y.  Cruikshank,  13  N.  D.  337,  100  N.  W. 

697,  assault;,  4;  ev.  1051;  indict.  70; 

tr.  491. 
T.  Currie,  13   N.  D.  665,  69  L.R.A.   405, 

112   Am.   St.   Rep.   687,   102   N.   W. 

876,  crim.  1.  4-6;  tr.  363. 
y.  Dahlquist,  17  N.  D.  40,  116  N.  W.  81, 

app.  902;  ev.  356-359;  tr.  107. 
y.  Delamater,  20  S.  D.  23,  8  L.R.A.(N.S.) 

774,  129  Am.  St.  Rep.  007,  104  N.  W. 

537.     Affirmed  in  205  U.  S.  93,  51 

L.   ed.   724,   27    Sup.   Ct.   Rep.   447, 

10  A.  &  E.  Ann.  Cas.  733,  commerce, 

10;   intox.  21. 
y.  De  Marias,  —  S.  D.  — ,  130  N.  W.  782, 

ev.  363;  n.  t.  116, 118. 
T.  Denny,  17  N.  t>.  519,  117  N.  W.  869, 

app.  685.  924,  953,  1012,  1047,  1049; 

ev.  494,  502;  receiving  stolen  prop.  3; 

tr.  429,  430;  wit.  99. 


State  V.  Edmunds,  20  S.  D.  135,  104  N.  W. 

1115.  Affirmed  on  rehearing  in  21  S. 

D.    5,    108    N.    W.    556,    homi.   3; 

indict.   84. 
y.  Edmunds,  21  S.  D.  5,  108  X.  W.  656. 

Affirming  on  rehearing  20  8.  D.  135, 

104  N.  W.   1115. 
y.  Egland,  23  S.  D.  323,  121  N.  W.  798, 

app.  662,  1046;  tr.  282-284,  292. 
y.  Ely,  22  S.  D.  487,  118  N.  W.  687,  1» 

A.  &  B.  Ann.  Cas.  92,  ev.  238;  in- 
dict. 48;  intox.  16;  tr.  67,  423. 
y.  Empting,  —  N.  D.  — ,  128  N.  W.  IIIJ, 

app.  407,  605,  626;  ev.  292. 
y.  Erickson,  14  N.  D.  139,  103  N.  W.  389, 

indict.  17,  47. 
V.  Etter,  —   S.  D.   — ,   124   X.   W.  957, 

bast.  2. 
v.  Fairchild,    22    S.   D.    343,    117   N.  W. 

506.     Follows  State  v.  ScheU,  22  S. 

D.  340,  117  N.  W.  606. 
V.  Fargo  Bottling  Works  Co.  —  N.  D.  — , 

26  L.RA.(N.S.)  872,  124  N.  W.  387, 

const.  I.  73;  cts.  13;  intox.  31;  sUt 

28    37    103 
y,  Fauik,  22  S.  D.  183,  116  N.  W.  72,  «t. 

47,  66,  164,  165,  224,  1031,  1033;  in- 
dict. 13,  67,  58. 
y.  Fisk,  15  N.  D.  589,  108  N.  W.  485,  11 

A.  &.  E.  Ann.  Cas.  1061,  ev.  86-88; 

rape  1,  2. 
y.  Flagstad,  —  S.  D.  — ,  126  N.  W.  585, 

ev.  132,  293-296;  wit.  48. 
V.  Fleming,  —  N.  D.  — ,  126  X.  W.  565, 

app.  1005,  1068 ;  cts.  41,  43 ;  crim.  L 

11,  19-21,  64,  78. 
y.  Flute,  20  S.  D.  562,  108  N.  W.  248, 

app.  1088;  indict.  18,  71. 
y.  Fordham,  13  N.  D.  494,  101  N.  W.  888, 

crim.   1.   47;    indict.  55;   rob.   1;  tr. 

837. 
y.  Forrester,  14  N.  D.  335,  103  N.  W. 

625,  n.  1. 121. 
y.  Foster,  14  N.  D.  661,  106  N.  W.  938, 

app.   263;   cts.  42;   crim.  I.   44;  ev. 

1032;   indict.  91;  tr.  378,  381;  vit 

51,  53. 
y.  Frazer,  22  S.  D.  291,  117  N.  W.  366, 

app.  303. 
y.  Frazer,  23  8.  D.  304,  121  N.  W.  790, 

app.  991,  1042;  tr.  433;   wit.  11.  71, 

82. 
y.  Frailer,  —  8.  D.  — ,  128  N.  W.  SM, 

app.  431. 
y.  Fujita,  —  N.  D.  — ,  129  N.  W.  360, 

app.  641,  787;  ev.  1026;  rape,  3;  tr. 

31;  wit.  35. 
y.  Funk,  —  N.  D.  — ,  30  L.R_A.(N.S.)  211, 

127  N.  W.  722,  bail,  7. 
V.  Gearhart,   13   N.   D.   663,   102  X.  VT. 

880,  app.  98. 
y.  Gilbert,  21  8.  D.  204,  111  N.  W.  538, 

crim.  1.  72;  indict.  50. 
y.  Glover,  21  S.  D.  465,  113  N.  W.  625, 

ev.  745,  1037;  tr.  32. 
y.  Gottlieb,  —  N.  D.  — ,  129  N.  W.  460. 

crim.  1.  48,  62,  53;  ev.  299;  indict  87. 
y.  Grant,  20  S.  D.   164,   105  N.  W.  97, 

11  A.  ft  E.  Ann.  Cas.  1017,  app.  1045; 

«y.  1049;  intox.  44,  46. 
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State  V.  Gutterman,  —  K.  D.  — ,  128  N.  W. 
307,  n.  t.  19. 
T.  Guv,  —  S.  D.  — ,  125  N.  W.  570,  app. 

949,  960;  indict.  49. 
T.  Hakon,  —  N.  D.  — ,  129  X.  W.  234,  ev. 
623,  771,  808;  indict.  21,  78;  wit.  2, 
64,  73. 
V.  Ham,  —  S.  D.  — ,  124  N.  W.  955,  cts. 

50,  54,  55;   tr.  387. 
T.  Ham,  21  S.  D.  598,  114  N.  W.  713,  app. 

377,  998;  tr.  92. 
T.  Harbour,  —  S.  D.  — ,  129  N.  W.  505, 
app.   144,   163,   166,  365,  509;   n.  t. 
104;  tr.  302,  380. 
V.  Harris,  14  N.  D.  501,  105  N.  W.  621, 
app.  939;  contpt.  7,  10,  13,  14;  crim. 
1.  28;  ev.  1015,  1050. 
V.  Hartzell,  13  N.  D.  356,  100  N.  W.  745, 

app.  1130;  bail,  1. 
T.  Harvey,  —  S.  D.  — ,  123  N.  W.  1135. 
Follows   State  v.   Gilbert,  21   S.   D. 
204,  111  N.  W.  538. 
▼.   Harvey,   21    S.   D.    208,    111    N.    W. 
540.    Follows  State  v.  Gilbert,  21  S. 
D.  204.  Ill  N.  W.  538. 
v.  Hav#s,   17  S.  D.  128,  95  N.  W.  296, 

indict.    04;    tr.   493. 
T.  Hayes,  23  S.  D.  596,  122  N.  W.  652, 
app.   642.    1055,   1087;    crim.   1.   25; 
jury,   1,  5-7;   tr.  435,  495. 
T.  Hazlett,  14  X.  D.  490,  105  N.  W.  617, 
app.    nor,    077;    ev.    347;    n.   t.    10, 
16;  wit.  b'2.  36,  61,  102. 
T.  Hazlett,  16  X.  D.  426.  113  N.  W.  374, 
app.    923,    1044,    1052;    ev.    42-44, 
806;    homi.   2,   4,   6;    tr.   340,   357; 
wit.  68. 
▼.  Heffeman,  —  S.  D.  — ,  25  L.R.A.(N.S.) 
876,  123  N.  W.  87.    AfBrming  on  Re- 
hearing   22    S.    D.    513,    25    L.R.A. 
(N.S.)    868.   118  N.  W.  1027,  crim. 
I.  29;   ev.  649. 
T.   Heffeman.   22   S.   D.   513,   25   L.R.A. 
(N.S.)    868,   118  N.   W.   1027.     Af- 
firmed on  Rehearing  in  —  S.  D.  — , 
123  K.  W.  87,  crim.  1.  29;  ev.  649. 
▼.  Heidt,  —  N.  D.  — ,  127  N.  W.  72,  atty. 
gen. ;  contpt.  6,  12 ;  cts.  46,  47 ;  crim. 
1.  69,  76. 
T.  Holborn,  22  S.  D.  425,  118  N.  W.  704. 
See  23  8.  D.  209,  121  N.  W.  100, 
n.  t.  93. 
T.  Holbum,   23    S.    D.    209,    121   N.   W. 
100.     See  22  S.  D.  426,  118  N.  W. 
704,   app.   391,   393,   780;    ev.   1072; 
tr.   106;    wit.   12. 
T.  Horn,  21   S.  D.  237,  111  N.  W.  562, 
app.   1071;    assault,  2;   ev.  646;   tr. 
74,  490. 
▼.  Howser,  12  N.  D.  495,  98  N.  W.  352, 

app.   681. 
▼.  Hubbard,   20   S.   D.    148,   104   N.   W. 

1120,  tr.  342,  494. 
T.  Hunskor,   16   X.   D.   420,   114   N.   W. 
996,  app.  979,   1051;   assault,  6,  7; 
crim.   1.   70;   ev.  472;   tr.  281. 
T.  Ildvedsen.  —  X.  D.  — ,  126  N.  W.  480, 

app.   1116;    indict.   82;    tr.   68. 
V.  Irwin,  17  S.  D.  380,  97  N.  W.  7,  tr. 
213. 


State  V.  Jackson,  20  S.  D.  305,  106  N.  W. 

742.    Later  appeal,  21  S.  D.  494.  113 
N.  W.  880,  16  A.  &  E.  Ann.  Cas.  87, 
ev.  1054. 
T.  Jackson,  21  S.  D.  494,  113  N.  W.  880, 

16  A.  &,  E.  Ann.  Cas.  87.     Former 

appeal,  20  S.  D.  306,  106  >\  W.  742, 

app.  1056;  banks,  18;  ev.  811;  n.  t. 

11;  tr.  309. 
V.  Jacobs,  —  S.   D.  —  128  N.  W.  162, 

app.  921;  ev.  756;  tr.  343,  436. 
V.  Johns,  —  S.  D.  — ,   127  N.  W.  470, 

app.  216,  280. 
V.  Johnson,  14  N.  D.  288,  103  N.  W.  665, 

n.  t.   17;   tr.  369. 
V.  Johnson,  17  N.  D.  554,  118  X.  W.  230, 

ev.  678,   679,  796;   indict.  22,  79. 
V.  Johnson,    23    S.    D.    293,    22    L.R.A. 

(N.S.)    1007,  121  N.  W.  785,  indict 

9;  intox.  34-38;  stat  59. 
T.  Johnson,  —  S.  D.  — ,  124  N.  W.  847, 

app.  541,  1078,  1086;   cts.  66,  66a; 

crim.  1.  67;  indict.  77;  state's  attr. 

2  *  stat    82. 
T.  Jones,  21  8.' D.  469,  113  N.  W.  716, 

n.  t.  44. 
T.  Kammel,  23  S.  D.  465,  122  N.  W.  420, 

app.  718,  776;  ev.  453,  461,  755;  tr. 

298.  310. 
V.  Kapelino,   20   S.   D.    691,    108   N.   W. 

335,   app.   698;   assault,  8;    ev.  622; 

tr.  308,  333,  339,  344;   wit.  1. 
V.  Kauffmann,  22  S.  D.  433,  118  N.  W. 

246.  bail,  2,  3. 
V.  Kauffmann,  22  S.  D.  433,  118  N.  W. 

337,   app.   575,    1009;    ev.   753,    812; 

tr.  372. 
V.  Kieffer,   17   S.  D.   67,  95  N.   W.   280, 

crim.  1.  10;  ev.  746;  larc.  1;  tr.  212. 
V.  Kinnev.  21   S.  D.  390.  113  N.  W.  77, 

app.   1040,   1090,   1091;   crim.  1.   69; 

ev.  6,  64;   intox.  42;  tr.  440. 
V.  Kirsh,  21   S.  D.  209,  111  N.  W.  540. 

Follows  State   v.   Gilbert,  21   S.   D. 

204,  111  N.  W.  638. 
V.  Knutson,  18  8.  D.  444,  101  N.  W.  33, 

ev.  978,  979. 
V.  Koch,  —  N.   D.  — ,   127   N.   W.   78. 

Follows    State   v.    Heidt,    —   N.    D. 

— ,  127  N.  W.  72. 
▼.  Kruse,  —  N.  D.  — ,  124  N.  W.  385, 

app.  993,  1024;  costs,  20;  indict.  44. 
V.  Kruse,  —  8.  D.  — ,  123  N.  W.  71,  ev. 

752,  1025. 
V.  Laechelt,  18  N.  D.  88,  118  N.  W.  240, 

ev.  772,  1012,  1073. 
V.  LaMont.  23  S.  D.  174,  120  N.  W.  1104, 

app.   967-969;    ev.    820;    indict.    03; 

wit.    69,    70,   84. 
v.  Lamphere,   20   S.   D.   98,    104   N.    TV. 

1038,  app.  486;  crim.  1.  26;  gt.  jury, 

3,4. 
V.  Landers,    21    S.    D.    606.    114   N.    W. 

717,  ev.  385,  .507;  tr.  100,  341,  362. 
V.  Lang,  —  N.   D.  — ,   125   N.   W.   558, 

action,  103. 
V.  Laper,  —  S.  D.  — ,   128  N.   VV.  470, 

n.  t.  68,  62,  65,  72. 
V.  Lepine,  21  S.  D.  600,  113  N.  W.  1076, 

ev.  1029. 
▼.  Lintner,  19  S.  D.  447,  104  N.  W.  205, 

arson. 
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Stote  V.  Longstreth,  —  N.  D.  — ,  121  N.  W. 

1114,  abor.;   crim.  1.  60;   indict.  68. 

88,  80:  wit.  60,  52. 
T.  Lonii.e,  15  N.  D.  275,  107  N.  W.  524, 

embez.  1,  2;  indict.  20,  51,  52. 
T.  Mc Andreas,  —  N.  D.  — ,  127  N.  W. 

78.    FollowB  State  v.  Heidt,  —  N.  D 

— ,   127   N.   W.   72. 
V.  McCallum,  23   S.   D.  528,   122  N.  W. 

586,  app.   153,  202. 
▼.  Mcllvenna,  21   S.   D.  489,  113  N.  W. 

878,  crim.  1.  46;  intox.  3;  stat.  105. 
V.  McMillan,  21  S.  D.  208,  111  N.  W.  640. 

Follows   State  v.   Gilbert,   21   S.   D 

204,   111   K.   W.  538. 
T.  Madison,  23  S.  D.  684,  122  N.  W.  647, 

app.    613,    1041;    ev.    384,    747;    tr. 

76,  358;  wit.  4,  62,  63,  83,  89,  100. 
T.  Magill,  —  N.  D.  — ,  22  L.RA.(N.S.) 

666,   122   N.   W.   330,  ev.   480,   602, 

697;   tr.  432. 
V.  Malmberg,   14  N.  D.  623,  105  N.  W. 

614,  wit  72,  111,  112. 
T.  Matejousky.  22  S.  D.  30,  115  N.  W. 

96,  app.  599;  ev.  1071;  horse;  indict. 

66;   wit.  5,  6,  8,  9. 
T.  Mattison,   13   N.   D.   391,   100  N.   W. 

1091,    crim.    1.    74;    indict.    27,    28; 

maiming. 
V.  Mellette,  21  S.  D.  404,  113  N.  W.  83. 

See    16   8.   D.   297,   92   N.    W.   395, 

p.  &  8.  7,  8. 
T.  Merry,  —  N.   D.  — ,   127   N.   W.   83, 

app.  772;  crim.  1.  80;  ev.  757,  809; 

false  pre.  1-4;   indict.  41;   tr.   148; 

wit.  113. 
V.  Messer,  —  N.  D.  — ,   127  N.  W.  78. 

Follows  State  v.  Heidt,    — ^N.  D.  — . 

127   N.   W.   72. 
T.  Miller,  —  N.  D.  — ,  128  N.  W.  1034, 

ev.  810;  tr.  370,  382. 
v.  Minneapolis  &  N.  Elevator  Co.  17  N. 

D.  23,  114  N.  W.  482,  commerce,  4; 

corp.   52;   stat.  42. 
T.  Minneapolis    &    N.    Elevator    Co.    17 

N.  D.  31,  114  N.  W.  485.     Follows 

State  V.  Minneapolis  &.  N.  Elevator 

Co.  17  N.  D.  23,  114  N.  W.  482. 
T.  Minor,  17  N.  D.  464,  19  L.R.A.(N.S.) 

273,  117  N.  W.  528,  mal.  mis.  1,  2. 
y.  Mocller,  —  N.  D.  — ,  126  N.  W.  5C8, 

app.  401,  988;  ev.  462,  640,  641;  tr. 

239,   306,   420;    wit.    59.   88. 
V.  Momberg,  14  N.  D.  291,  103  N.  W.  566, 

tr.    366. 
v.  Montgomery,  17  S.  D.  500,  97  N.  W. 

716,  ev.  480,  1034,  1035;   indict.  14; 

tr.  335. 
V.  Montgomery,  17  S.  D.  590,  97  N.  W. 

1119  (Mem.).  Follows  State  v.  Mont- 
gomery, 17  S.  D.  500,  97  N.  W.  716. 
V.  Montgomery,  —  S.  D.  — .  128  N.  W. 

718,  app.  1025,  1026;  cts.  52;  tr.  65, 

119,   361. 
▼.  Mudie,  22  S.  D.  41,  115  N.  W.   107, 

app.  487;   indict.  32;   intox.  27,  39, 

40. 
V.  Mulch,  17  S.  D.  321,  96  N.  W.   101. 

ev.    625;    wit.    65. 
▼.  Mungeon,  20   S.   D.   612,   108   N.   W. 

552,  ev.  89,  1028;  wit  97,  98. 


State  V.  Murphy,  17  N.  D.  48,  17  LRJL 

(N.S.)  609,  115  N.  W.  84.  16  A.  &  E. 

Ann.  Cas.  1133,  ev.  606,  813;  n.tI2>. 
V.  Nelson,  14  N.  D.  297.  103  N.  W.  609. 

intox.  28. 
V.  Nelson,  17  N.  D.  13.  114  N.  W.  478. 

ev.  1014. 
T.  Noah,  —  N.  D.  — ,  124  N.  W.  1121, 

crim.   1.  55-57;    faomi.   1;    indict  6. 

74;   tr.  419,  437. 
V.  Nyhus,  —  N.  D.  — ,  27  L.R.A.(N.&| 

487,  124  N.  W.  71,  app.  1010,  1011; 

crim.  1.  27;  wit  66. 
V.  O'Malley,   14  N.  D.   200.   103  K  W. 

421    tr    428. 
V.  O'Neal,  —  N.  D.  — ,   124  N.  W.  68, 

app.  800;  ev.  769,  1068;  indict  2.  3. 
V.  Paulson.  —  S.  D.  — ,  129  N.  W.  558, 

ev.    282,   773,    1040,    1041. 
V.  Pearse,   19  S.  D.  75.  102  N.  W.  222, 

app.  113,  114.  535. 
V.  Peltier,  —  N.  D.  — ,  129  N.  W.  451, 

app.  611;  tr.  360,  438,  439. 
V.  Peterson,  23  S.  D.  629.  122  N.  W.  867, 

tr.  487,  492. 
V.  Phillips,  18  S.  D.  1,  98  N.  W.  171,  5  A 

&  E.  Ann.  Cas.  760,  app.  031;  contin. 

9,  12;  ev.  1017.  1022. 
V.  Pirkey,  —  S.  D.  — ,  124  N.  \V.  711 

Reversing    on    Rehearing    22    S.  D. 

650,    118   N.   W.   1042,    18   A.  &  £ 

Ann.  Cas.  192,  app.  879,  1006,  lOiR 
V.  Pirkey,  22  S.  D.  650,  118  X.  W.  mi. 

18  A.  &  E.  Ann.  Cas.  192.  Ke  '>ir  : 

on  rehearing  in  —  S.  D.  — .  12'.  ^'• 

W.   713,   app.   1004;    contin.   6,  10; 

ev.  325,  743;   indict  34,  69;  rewir- 
ing stolen  prop.  1,  2;  tr.  93,  95,  163, 

207,  488;   wit  106. 
V.  Place,  20  S.  D.  489,  107  N.  W.  829.  11 

A.  &  E.  Ann.  Cas.  1129,  a.  t  39-<l. 
v.  Porter,  18  S.  D.  26,  99  N.  W.  80,  er. 

873. 
▼.  Poull,  14  N.  D.  657,  105  N.  W.  TIT. 

app.  1081;  ev.  770;  indict  43;  intoi. 

46;   tr.  66. 
v.  Pratt  20  S.  D.  440,  107  N.  W.  538. 

11  A.  &  E.  Ann.  Cas.  1049,  crim.  I. 

22,  24,  63a;   hab.  c.  3,  7. 
V.  Pratt,  21   S.  D.  305,  112  N.  W.  152, 

app.  887;   crim.  1.   23.  39:   ev.  315, 

1021,  1053,  1066. 
V.  Raice,  —  8.  D.  — ,   123  N.  W.  708, 

app.  922;  ev.  451,  695,  696,  754;  n. 

t  65,   J 14.   115;    tr.  367,  384,  385, 

wit  81. 
T.  Rash,  —  8.  D.  — ,  130  N.  W.  91,  »p^ 

108,    160,    302,    548;    ev.    708.    816, 

1027,   1044;   indict  35,  67;   tr.  59; 

wit  116. 
v.  Rhoades,  17  N.  D.  579.  118  N.  W.  233, 

ev.  1042;  indict  66,  66. 
V.  Richardson,   16   N.   D.   1.   108  N.  W. 

1026,    app.    1165;    counties,   44-46; 

officers,  8-10,  14. 
V.  Riggs,  —  8.  D.  — ,   126  N.  W.  M», 

app.   926,   1039;   tr.  293. 
V.  Robidou,  —  N.  D,  — ,  128  N.  W.  1124, 

app.   674;    n.  i    36,   37. 
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State  v.  Rooney,  12  N.  D.  144,  95  N.  W. 

513,  affirmed  in  196  U.  S.  319,  49  L. 

ed.  494,  25  Sup.  Ct.  Rep.  264,  3  A.  & 

E.  Ann.  Cm.  76,  const.  1.  3,  4;  crim. 

1.  76;  ev.  130. 
T.  RuBsell,  18  N.  D.  357,  121  N.  W.  918, 

app.   796.  V 

T.  Sanders.  14  N.  D.  203,  103  N.  W.  419, 

app.  278;  crim.  1.  77;  ev.  1064,  1065; 

indict.  63,  54;  rob.  2;  tr.  332. 
V.  Scliell,  22  S.  D.  340,  117  N.  W.  505, 

indict.    10;    intox.   43. 
V.  Schmidt,  19  S.  D.  585,  104  N.  W.  259, 

ev.  788,  1016. 
V.   Sciiolfield,  13  N.  D.  664,   102  N.  W. 

878,  app.  99,  119,  154,  178,  183,  184. 
V.  Seelig,  16  N.  D.  177,  112  N.  W.  140, 

tr.  424. 
▼.  Slianley,  20  S.  D.  18,  104  N.  W.  522, 

app.  886;  assault  3;  gr.  jury,  5,  6; 

indict.  83;   tr.  149. 
Sherman  v. 
▼,  Smith,  18  S.  D.  341,  100  N.  W.  740, 

app.  784;  ev.  698;  n.  t.  73;  tr.  97. 
T.  Staber,  —  N.  D.  — ,  129  N.  W.  104, 

app.  944,  1007 ;  ev.  356,  499. 
StefTen  v. 
V.  Stevens,  —  N.  D.  — ,  123  N.  W.  883, 

app.  136;  contin.  17;  crira.  I.  8,  73; 

dep.  3;   indict.   11,  31,  46;   stat.  14, 

70. 
T.  Struble,  19  S.  D.  646,  104  N.  W.  465, 

banks,  19;  const.  1.  24,  44,  81. 
T.  Suttcrfield,  22  S.  D.  684,  119  N.  VV. 

548,  app.  100,  540,  584,  1060,  1070; 

ev.  23;   tr.  296. 
T.  Swenson,  —  S.  D.  — ,  129  N.  W.  119, 

app.    663;    ev.    448,    621,   642,   643; 

n.   t.    15. 
▼.  Sysinger,  —  S.  D.  — ,  125  N.  W.  879, 

ev.  497,  614,  751,  817,  819;   indict. 

12;   tr.  60,  280;   wit.  67. 
T.  Tarlton,  22  S.  D.  495,  118  N.  W.  70f:; 

crim.  I.  71;  mal.  mis.  3,  4;  tr.  421; 

wit.  101. 
Thomas  v. 
T.  Thompson,   —   S.   D.  — ,   125   N.   W. 

567,  crim.  1.   79;   lie.   13,   13a. 
T,  Tough,  12  N.  D.  425,  96  N.  W.  102.'), 

app.  637,  1058;   ev.   1038;   gr.  jurv, 

1;  indict.  81,  90;  tr.  331,  336. 
T.  Tracy,  —  N.  D.  — ,  129  N.  W.  1033, 

app.  803,  1067;   ev.  355,  1046. 
T.  Vey,   21    S.   D.   612,   114  N.   W.   719. 

crim.  1.  35;  ev.  386,  608;  tr,  63,  64, 

434. 
T.  Vierck,  23  S.  D.  166,  120  N.  W.  1098, 

burg.  1,  2;  ev.  744,  1039;  tr.  297,  365, 

427. 
T.  Virgo,  14  N.  D.  293,  103  N.  W.  610, 

crim.   1.   61;    intox.   30. 
▼.  Walsh.  —  8.  D.  — .   125  N.  W.  295, 

ev.  280,   1018,   1019,   1024;   jury,  4; 

tr.   371. 
T.  Weckert,  17  S.  D.  202,  96  N.  W.  924, 

2  A.  ft  E.  Ann.  Cas.  191,  tr.  375. 
V.  Werner,   16  N.  D.  83,  112  N.  W.  60. 

app.  610,  643;  ev.  616,  799;  n.  t.  13, 

33;   tr.  33;  wit.  114. 
T.  Wesi^  17  N.  D.  667,  19  L.R.A(N.S.) 

786,  118  N.  W.  20,  adul. 


State  V.  West,  —  S.  D.  — ,  124  N.  W.  751,. 

app.  976;  ev.  601;  tr.  304. 
V.  Western  Surety  Co.  —  S.  D.  — ,  128 

N.  W.  173,  action,  «3;  bail,  4,  6,  14; 

tr.  465. 
V,  Whitmarsh,  —  S.  D.  — ,  128  N.  W, 

580,    app.    110,    150;    crim.    1.    69: 

indict.  62;  sodomy. 
V.  Wilcox,  21  S.  D.  532,  114  N.  W.  687,. 

app.  1085;  contin.  2,  8,  20,  21. 
r.   Williams.   14   N.   D.   411,   104   N.  W. 

646,  intox.  32,   33;    tr.   208. 
v.  Williams,   20   S.   D.   492,    107   N.   W. 

830,    ev.    1067. 
■  v.  Winbauer,  —  N.  D.  — ,  128  N.  W.  C79,. 

app.    638.    961;    costs,    9;    ev.    261. 

823b. 
TT.  Winbauer,  —  N.  D.  — ^  129  N.  W.  97, 

crim.  1.  49,  60;  indict.  4,  86;  nuis.  2. 
V.  Winchester,  18  N.  D.  634,  122  N.  W. 

1111,  action,  106;  app.  628. 
V.  Winney.  —  N.  D.  — ,  128  N.  W.  680, 

app.   1043;  ev.  1047;   intox.  52;   tr. 

383,  386. 
V.  Wisnewski,  13  N.  D.  649,  102  N.  W> 

883,  3  A.  &  E.  Ann.  Cas.  907,  crim> 

I.    45,   68;    tr.    113,    123. 
▼.  Wood,   19  S.   D.  260,   103  N.  W.  26, 

crim.  I.  3. 
V.  Wright,  —  N.  D.  — ,  126  N.  W.  1023, 

app.  329,  646,  1099;  indict.  80. 
V.  Yepge,   19   S.   D.  234,   69  L.R.A.   504, 

103  N.  W.  17,  9  A.  4  E.  Ann.  Cas. 

202.     Affirmed   on   Rehearing  in   23 

5.  D.  8,  119  N.  W.  103G,  plivs. 

V.  Yegge,  23  S.   D.  8,  119  N.  W.  1036. 

Affirming  on  rehearing  19  S.  D.  234, 

69  L.R.A.  604,   103  N.  W.  17,  9  A. 

&  E.  Ann.  Cas.  202,  app.  1194. 
State  ex  rel.  Christianson  v.  Allison,  21  S. 

D.  4,  108  N.  W.  566,  app.  324. 
Montgomery  v.  Anderson,  18  N.  D.  149,. 

118  N.  W.  22,  cts.  9a,  9c;   legis.  4; 

V.  &  e.  48,  49,  60,  62,  64. 
Purcell  V.  Anderson,  18  N.  D.  147,  118- 

N.  W.  29,  V.  &  e.  63,  65. 
Styles  V.   Baeverstad,  12  N.  D.   627,  07 

N.  W.  548,  crim.  1.  40;  hah.  c.  2,  4- 

6,  10. 

Crothers  v.  Barber,  19  S.  D.  1,  101  N.  W. 

1078,  const.  1.  13;  ev.  18;  intox.  4,  5. 
McCue  V.  Beery,  18  N.  D.  75,  118  N.  W. 

150.     Follows  State  ex  rel.  McCue  v. 

Blaisdell,  18  N.  D.  55,  118  N.  W.  Hi. 
Cooper  V.   Blaisdell,   17   N.   D.   673,   118 

N.  W.  225,  ev.  129;  v.  &  e.  27,  60, 

71,  72. 
McCue   V.   Blaisdell,    18   N.   D.    31,    11» 

N.  W.  360,  const  1.  1;  counties,  10- 

12,  19-23;  ev.  34;  v.  ft  e.  1,  15,  17. 
McCue  V.  Blaisdell,  18  N.  D.  55,  24  L.R.A. 

(N.S.)    465,    118   N.   W.   141,   cong. 

1,  2;  const.  1.   12;   cts.  16,  28;   inj. 

69;  Stat.  22,  35;  v.  ft  e.  12,  20,  47. 
Hagendorf  v.  Blaisdell,  —  N.  D.  — ,  127 

N.  W.  720,  mand.  39;  v.  ft  e.  21,  46^ 

59,  67. 
Ochsenreiter  v.  Blegen,  —  S.  D.  — ,  128 

N.  W.  488,  cts.  37c;  officers,  23,  24;. 

T.  ft  e.  25. 
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State  ex  rel.  Hefron  t.  Bleth,  —  N.  D.  — , 

127  N.  W.  1043,  app.  62,  416,  434, 

588;   intox.  60;   motion,  2. 
Andrews  v.  Boyden,  18  S.  D.  388,  100  N. 

W.  763,  app.  686;  bds.  1;  mand.  5, 

21. 
Andrews  v.  Boyden,  21  S.  D.  6,  108  N.  W. 

807,    15   A.   &   E.   Ann.   Cas.    1122, 

counties,  28. 
Lindsay  t.   Boyden,    18   S.   D.   370,   100 

N.  W.  761,  app.  32,  33,  49,  50,  467 ; 

bds.  1;  cert.  8,  9. 
Koontz  V.  Brown,  —  S.  D.  — ,  125  N.  W. 

294,  app.  384;  mand.  1,  22;  sch.  13. 
Rusk  V.    Budge,  14  N.  D.  532,  105  N.  W. 

724,  const.  I.  8,  15,  16,  19;  max.  6; 

pub.  bidgs.;   pub.  1.  2. 
Rusk  V.  Budge,  16  N.  D.  205,  106  N.  W. 

293,  costs,   7. 
Hiller  v.  Burleigh  County,  Dist.  Ct.  — 

N.  D.  — ,   124  N.  VV.  417,  gr.  jurv, 

7-9. 
Miller  v.  Burnham,  —  N.  D.  — ,  127  N. 

W.   604,   V.   &  e.   68. 
Erickson  v.  Burr,  16  N.  D.  581,  113  N. 

W.  705,  cte.  39;  ev.  285;  stat.  32,  61, 

63,  64,  86. 
Ladd  V.  Cass  County,  17  N.  D.  285,  15 

L.R..A.(N.S.)    331,    115   N.   W.    675, 

inj.    32-34;    prohib.    4. 
LaFollette  v.  Chicago,  M.  &  St.  P.  R.  Co. 

16  S.  D.  517,  94  N.  W.  406,   r.  r. 

comrs.  1,  3,  4. 
State    Farmers'   Mut.    Hail    Ins.    Co.   t. 

Cooper,  18  N.  D.  583,  120  N.  W.  878, 

ins.  3,  5;  stat.  104. 
Harvey  v.  Davies,  16  N.  D.  106,  112  N. 

W.  60.     Follows  State  ex  rel.  Har- 
vey V.   Newton,   16  N.   D.   151,   112 

N.  W.  62. 
Atty.  Gen.  v.  District  Court,  13  N.  D. 

211,  100  N.  W.  248.     See  15  N.  D. 

230,  106  N.  W.  1135,  mand.  14,  15. 
Kettle  River  Quarries  Co.  v.  Duis,  17  N. 

D.  319,  116  N.  W.  751,  mun.  corp. 

19;    stat.   52. 
Board  of  R.  R.  Comrs.  t.  Duluth,  W.  & 

P.  R.   Co.  —  S.   D.  — ,  125  N.  W. 

565,  action,  127;  app.  518,  884;  r.  r. 

comrs.  2. 
Bockmeifer    v.    Ely,    16    N.    D.    569,    14 

L.R.A.(N.S.)    638,    113    N.    W.   711, 

cts.  49;    hab.   c.   13. 
Bickford  v.  Fabrick,  16  N.  D.  94,  112  N. 

W.    74,    app.    223,   471;    mand.    31; 

officers,  7,  21. 
Cox  V.  Fabrick,  17  N.  D.  542,  117  N.  W. 

864.     Follows  State  ex  rel.  Steel  v. 

Fabrick,   17   N.   D.  532,   117  N.  W. 

860. 
Davis  V.  Fabrick,  18  X.  D.  402,  121  N.  VV. 

65,  cts.  40,  57b. 
Steel  V.  Fabrick,  17  N.  D.  532,  117  N.  W. 

860,  counties,  5,  13,  14;  cts.  19,  20. 
Dorgan  v.  Fisk,  15  N.  D.  219,  107  N.  W. 

191,  cts.  37d;  drains,  9,  15,  19;   inj. 

40;  pi.  260;  prohib.  11. 
Moore  v.  Furstenau,  —  N.  D.  — ,  129  N. 

\V.  81,  pub.  imp.  6;  taxes,  196.  235. 
Murphv  v.  Gottbreht,  17  N.  D.  643,  117 

N."  W.  864,  counties,  27 ;  cts.  21,  32. 


State  ex  rel.  McCue  v.  Great  Kortbem  B. 

Co.  17  N.  D.  370,  116  N.  W.  89,  oosit 

I.  43;  eta.  79. 
McCue  V.  Great  Northern  R.  Co.  (Mem.) 

—  N.  D.  — ,  120  N.  W.  874.  Affirmed 

without  prejudice  in  216  U.  S.  S8], 

54  L.  ed.  625,  1212,  30  Sup.  Ct  Rep. 

424.     Follows   State   ex   rel.  McCue 

V.  Northern  P.  R.  Co.  —  N.  D.  — , 

26    L.R.A.(N.S.)    1001,    120   N.  W. 

869. 
Ketterling  v.  Gregory,  —  S.  D.  — ,  127 

N.  W.  733,  intox.  9,   10. 
Dorval  v.  Hamilton,  —  N.  D.  — ,  129  X. 

W.  016,  stat.  43,  44,  50;  v.  t  e.  61, 

66. 
Flahertv  v.  Hanson,   16  N.  D.  347,  1)3 

N.  VV.  371,  reversed  in  215  U.  S.  515, 

64  L.  ed.  307,  30  Sup.  Ct.  Rep.  179, 

const.  I.  69,  85,  86;  int.  rev.  2;  sUtt. 

1;  stat.  51,  62;  wit.  95. 
Chilson  V.  Harris,  22  S.  D.  Ill,  US  X. 

W.  633,  V.  &  e.  32. 
McDonald  v.  Holmes,  16  N.  D.  457,  lU 

N.  W.  367,  cte.  22,  33,  36. 
McDonald  v.  Holmes,  —  N.   D.  — ,  123 

N.  W.  884,  appro.  1-4;  mand.  8,  37. 
North     Dakota     State     Fair     Asso.    v. 

Holmes,  17  N.  D.  32,  112  N.  VV.  IM, 

appro.  5;    state   fair,   1-4. 
Dakota  Central  Teleph.  Co.  v.  Huron,  23 

S.  D.  153.  120  N.  W.  1008,  app.  7; 

cts.    29,    37. 
Taubman   v.  Huston,   19  S.  D.   644.  117 

Am.   St.   Rep.  970,   104  N.   W.  4.)1, 

9  A  &  E.  Ann.  Cas.  381,  action.  101. 
Kramer  v.  Kiefer,  —  N.  D.  — ,  1-29  X.  W. 

925.     Follows   State  ex   rel.   Dorvil 

v.  Hamilton,  —  N.  D.  — ,  129  X.  W. 

916. 
Adams  v.  Larson,  12  N.  D.  474,  97  N.  W. 

537,  crim.  1.  16-18. 
Mitchell  V.  Larson,  13  N.  D.  420,  101  X. 

W.    315,   V.   4   e.   28,    64. 
McCue  V.  Lewis,  18  N.  D.  125,  119  N.  W. 

1037,  counties,  36;  pub.  money;  state 

inst  1-3;   stat.  45;   taxes,  20. 
Register  v.  McGahey,   12  N.  D.  535,  97 

N.  W.  865,  1  A.  &  E.  Ann.  Cas.  650, 

14   Am.   Crim.  Rep.   283,  contpt  i, 

3;  intox.  57;  obst.  j. 
Poul  V.  Mcl^ain,  13  N.  D.  368,  102  X.  VT. 

407,  crim.  1.  34,  61;  indict.  1. 
Kelly  V.  McMaster,  13  N.  D.  58,  99  K.  Vf. 

58,    action,    89,    93,    128;    app.   794: 

desc.  2;  intox.  53,  54;  judg.  18;  max. 

2 ;    property. 
University  &  School  Lands  v.  McMillan, 

12  N.  D.  280,  96  N.  VV.  310.  bondg. 

8,  9;  pub.  1.  16;  sch.  19;  sUte.  3.  4. 
Mitchell  V.  Mayo,  15  N.  D.  327,  108  X. 

VV.  36,  const.  1.  47;   mun.  corp.  i; 

taxes,   05. 
Schilling  v.  Menzie.    See  State  v.  Mentie- 
Schilling  v.  Menzie,  17  S.  D.  535,  97  X. 

W.  746,  counties,  34;  mand.  20,  36, 

42. 
Howells   V.    Metcalf,    18    S.    D.   393.  67 

L.R.A.   331,   100  X.   VV.  923,  mani 

28;  V.  &  e.  18,  19,  23,  29,  61-53. 
Williams  V.  Meyer,  —  N.  VV.  — ,  127  N. 

W.  834,  cts.  14;  legis.  1;  mand.  *i. 
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State  ex  rel.  Minehan  ▼.  Meyers,  —  N.  D. 

— ,  124  N.  W.  701,  app.  123,  139,  209. 

895;     counties,    2-4,    15;    ev.    774; 

mand.  44. 
IfcCue  ▼.  Minneapolis,  St.  P.  k  8.  Ste. 

M.  R.  Co.   (Mem.)  —  N.  D.  — ,  120 

N.   W.   874.     Affirmed  without   pre- 
judice in  216  U.   S.  681,  '64  L.  ed. 

625,    1212,    30    Sup.    Ct.    Rep.    424. 

Follows    State    ex    ret.    McCue    v. 

Northern  P.  R.  Co.  —  N.  D.  — ,  26 

L.R^(N.S.)  1001,  120  N.  W.  869. 
McCue  V.  Minneapolis,  St.  P.  &  8.  Ste. 

M.  R.  Co.  17  N.  D.  301,  116  N.  W. 

91.      Follows    State   ex    rel.   McCue 

V.  Great  Northern*  R.  Co.  17  N.  D. 

370,  116  N.  W.  89. 
Frich  T.  Moody.    See  State  t.  Moody. 
Frich  T.  Moody,  15  N.  D.  230,  106  N.  W. 

1135.     (Mem.)      See   13   K.   D.   211, 

100  N.  W.  248,  app.  417. 
Bithulitic  &,  Contracting  t.  Mnrphy,  — 

N.  D.  — ,  128  N.  W.  303,  mun.  corp. 

46;  pub.  imp.  9. 
Kellv  V.  Nelson,  13  N.  D.  122,  99  N.  W. 

"1077,  ev.  229,  230,  1048;  intox.  47- 

49    51. 
Harvey  v.  Newton,  16  N.  D.  151,  112  N. 

W.  62,  14  A.  &  E.  Ann.  Cas.  1035, 

contpt.  9,   11. 
Frisb  V.  Nohle.    See  State  ex  rel.  Mad- 

derson   v.   Nohle. 
Madderson  v.  Nohle,  16  N.  D.  168,  125 

Am.   St.   Rep.  628,   112  N.  W.  141, 

cts.  38a,  38b;   estop.  33. 
McCue  V.  Northern  P.  R.  Co.  17  N.  D. 

223,  116  N.  W.  92.     Follows  State 

ex  rel.  McCue  v.  Great  Northern  R. 

Co.  17  N.  D.  370,  116  N.  W.  89. 
McCue  v.  Nortliern  P.  R.  Co.  —  N.  D.  — , 

25    L.R.A.(N.S.)    1001,    120   N.    W. 

869.    Affirmed  in  216  U.  S.  679,  64 

L.  ed.  624,  —  Sup.  Ct  Rep.  — ,  car. 
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V.  Liverpool    L.'  ft   G.    Ifta.    Co.,   20  S. 

D.  62,  104  N.  W.  850,  app.  367.  844: 
contin.  13;  ev.  636,  656;  ins.  24,  iS, 
57,  118;  int  rev.  1;  tr.  235. 

Wheeler,  Kelly  v. 

Tracy   v. 
Wheelon,  Schuyler  y. 
Whetstone,  Sutton  ▼. 
Whisler,  Brink  v. 
Whitbeck,  Montgomery  ▼. 
Whitcher  v.  CooTey,  —  S.  D.  — ,  12S  N.  W. 

1135.     Follows  Burton  v.  Coolej,  22 

S.  D.  515,  118  N.  W.  1028. 
y.  Foot*!,  —  8.  D.  — ,  128  N.  W.  1022, 

app.  420. 
White,  Lough  v. 
White  Lake  Twp.,  Brannon  v. 
White  River  Valley  R.  Co.,  State  ex  rtl 

Clark  V. 
White  Rock  Lumber  k  Hardware  Co.,  Dov- 

agiac  Mfg.  Co.  v. 
Whitford  v.  Smith    (Mem.)    19  S.  D.  158, 

102  N.  W.  1135.     Follows  Barron  v. 

Smith,  19  S.  D.  50,  101  N.  W.  1105. 
V.  Smith     (Mem.)     19    S.    D.    161.   102 

N.    W.    1135.      Follows    Nichols   t. 

Smith.  19  S.  D.  161,  102  N.  W.  60& 
Whiting,  Schnepper  v. 
Whitmarsh,  State  v. 
Whitney  v.  Akin,  —  N.  D.  — ,  126  K.  W. 

470,   app.  497,  498,  516.  596;   eorts, 

2,  8;  pi.  42. 
Germantown   Trust   Cc.   r. 
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Whitney  v.  Hazzard.  18  S.  D.  490,  101  N. 
W.  346,  action,  159;  corp.  27,  28; 
judg.  190. 
Whittaker  v.  Deadwood,  23  S.  D.  538,  122 
N.  W.  590,  mun.  corp.  18;  pub.  imp. 
1,  5,  7,  11-15;  Btat.  91. 
Whittemore,  Re,  14  N.  D.  487,  105  N.  W. 

232,   attys.  9. 
W.  H.  Walling  Mercantile  Co.,  Cvwter  C!oun- 

ty  Bank  v. 
Wickhem  v.  Alexandria,  23  S.  D.  566,  122 

N.  W.   597,  const.   1.  29;   stat.  3. 
VVicklund,  Prebie  v. 

Wiemer  v.  Wiemer,  —  N.  D.  — ,  126  N.  W. 
1009,   app.   38,   41. 
V.  Wiemer,  —  N.  D.  — ,  130  N.  W.  1015, 
h.  &  w.  27,  28;  judg.  146,  167,  206. 
Wilber,  Reeder  v. 
■Wilcox,  Frederiksen  v. 
Huron  v. 
State  r. 
Thomas  v. 
Wilken,  Ex   parte,  22  S.  D.   135,   115  N. 

W.  1075,  app.  419. 
Will,  Fowler  v. 
Willey,  Sundling  v. 
Willis-Dunn   Co.,   Byrne  k  H.   Dry   Goods 

Co.  V. 
Williams.     See  State  ex  rel.  Williams. 
V.  Black,  —  S.   D.  — ,   124  N.   W.  728, 
libel,   7,   8;    pi.  297,   298,   302,   319, 
321. 
Chicago,  M.  &  St.  P.  R.  Co.  v. 
Cruser  v. 

T.  Fairmount  School  Dist.  —  N.  D.  — , 
129   N.    W.    1027,    app.    791,    1176; 
judg.  194,  195.  211,  221. 
▼.  Nierenberg,  —  N.  D.  — ,   115  N.  W. 

510,   pi.  216;   trusts,  22. 
State  V. 
Turner  v. 
Williams  Bros.  Lumber  Co.  v.  Kelly,  23  S. 
D.  582,  122  N.  W.  646,  app.  225,  27.^. 
Williams-Flower  Co.,  Furber  v. 
WUliamson   v.   Aldrich,   21    S.   D.    13,   108 
N.  W.   1063,  mun.  corp.   36,  40. 
V.  Lake  County,  17  S.  D.  353,  96  N.  W. 
702,  costs,  15,  16;  officers,  25;  writ,  1. 
Willis,  Fitzmaurice  v. 
State  ex   rel.   Davis  t. 
State  ex  rel.  Minot  v. 
V.  Weatherwax,  —  N.  D.  — ,  128  N.  W. 
307.     Follows  Murray  v.  Davis,  — 
N.  D.  — ,  128  N.  W.  305. 
Willson,   Paine  v. 

Wilson  V.  Atlantic  Elevator  Co.  12  N.  D. 
402,  07  N.  W.  535,  j.  p.  42. 
V.  Commercial   Union   Assur.   Co.,   20   S. 

D.  358,  106  N.  W.  140,  app.  226. 
T.  Mitchell,  17  S.  D.  515,  05  L.R.A.  168, 
106    Am.    St.    Rep.    784,   97    N.    W 
741,  mun.  corp.  29,  32,  33,  52-54. 
▼.  Wilson,  —  S.  D.  — ,  128  N.  W.  120, 
app.  572;  tr.  443. 
Wipf,  Healey  v. 
J      Morrow  v. 
Winans  v.  Gradle,  18  8.  D.  182,  09  N.  W. 
1110,   app.   53,   141    448-    attvs.  47, 
48;    judg.   30. 
,  Winbauer,   State   v. 
Winchester.  State  v. 

Supp.  Dak.  Dijr. — 67 


Windhorst    v.    Bergendahl,    21    8.    D.    218, 

130  Am.  St.  Rep.  715,  111  N.  W.  544, 

conflict,  2;   ev.   36,  432;   p.  &  s.   12. 

Wing,  State  ex  reL  Minehan  y. 

Winney,  State  y. 

Winsor,  ■  Jones  v. 

Winter,  Herman  y. 

Winterberg  v.  Van  De  Vorste,  —  N.  D.  — , 
122  N.  W.  866,  ex.  &  ad.  31;  y.  & 
p.   73,  77.' 

Winterer  v.  Minneapolis,  St.  P.  &  8.  8te. 
M.  R.  Co.  —  N.  D.  — ,  127  N.  W. 
995.  Follows  Hollinshead  v.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co. 
—  N.  D.  — ,   127  N.  W.  993. 

Wirtz,  Hooven  &  A.  Co.  y. 
Sucker  State  Drill  Co.  y. 

Wisner  v.  Field,  15  N.  D.  43,  106  N.  W. 

38,  app.   1162;   contr.  35a,   77,  88; 
y.  &  p.  62. 

Wisnewski,  State  v. 
Wocknitz,  Lunscheon  y. 
Wohlwend,  Propper  v. 
Wold  y.  South  Dakota  C.  R.  Co.  23  8.  D. 
621,  122  N.  W.  683,  costs,  3;   j.  p. 
69;  r.  r.  21,  22. 
Wolfe  y.  Sneve,  23  S.  D.  260,  121  N.  W.  781, 

app.  563;  n.  t.  106. 
Wolfinger  v.  Thomas,  22  S.  D.  57,  133  Am. 
St.   Rep.  900,   115  N.   W.   100,   app. 
825;  int.  9;  pi.  88,  106;  tr.  448,  449; 
y.  &.  p.  40. 
Wolven,  Bandow  y. 
Battelle  v. 
Grigsby  v. 
McNish  y. 
Wood   v.   Dodge,   23  S.  D.  95,   120  N.  W. 
774,  app.  366;  contr.  44,  46;  ev.  864. 
Freeman  v. 

y.  Pehrsson,  —  N.  D.  —       130  N.  W. 
1010,  app.  337,  462;  eq.  14;  ev.  80, 
925;  incomp.  p.  2;  max.  11;  mortg. 
26;    pi.    134;    wills,    7. 
v.  Saginaw   Gold   Min.   &   Mill.   Co.,   20 
8.  D.  161,  105  N.  W.  101,  app.  166, 
877;    corp.   14;    judg.   54. 
Sioux  Falls  Brew.  &  Malting  Co.  y. 
State  v. 
Woodcock,  Donovan  v. 
Woodford  v.  Kelley,  18  8.  D.  615,  101  N. 
W.  1069,  app.  883;  contr.  144;  dam. 
14,   36;    ev.   1056;    liens,  43;    pi.   14, 

39,  82,  146;  receiv.  1. 
Woodward  v.  McCoJlum,  16  N.  D.  42,  111 

N.  W.  623,  cloud,  9;  deed,  3,  4,  24; 

spec.  p.  6,  7,  36;  v.  4  p.  3. 
v.  Northern  P.  R.  Co.  16  N.  D.  38,  111 

N.   W.   627,  ev.   768;    pi.   103,   104; 

tr.   289. 
Woodworth,  Jones  v. 
Wopschall,  Grigsbv  v. 
Work  y.  Braun,  19  8.  D.  437,  103  N.  W. 

764,   app.    649;    mortg.    155. 
V.  Braun,  23  S.  D.  582,  122  N.  W.  608, 

Follows   Work   v.    Braun,    19    S.    D. 

437,  103  N.  W.  764. 
Wr^e  v.  Jones,  13  N.  D.  267,  112  Am.  St. 

Rep.  679,  100  N.  W.  705,  3  A.  &  R 

Ann.    Cas.    482,    ev.    83,    672,    673; 

libel,  17,  19;  set  3. 
Wright,  Bailey  v. 
Beare  v. 

N.  D.  Rey.  C.  9372,  9389. 
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Wright  V.  Minneapolis,  St.  P.  &  8.  Ste.  AL 
R.  Co.  12  K.  D.  159,  86  N.  W.  324, 
ev.  119;   r.  r.  32. 
Russell  V. 
State  T. 
Wyckoff  V.  Kerr,  —  8.  D.  — ,  123  N..  W. 
733,  app.  520;   brok.  36;   contr.  99; 
ev.  450,  954. 
Wyndemere  Bank,  First  Nat.  Bank,  v. 


Y. 


Yankton,   Smith   v. 

Yankton  Land  &  Invest.  Co.,  Farrar  v. 

Yegen  v.  Northern  P.  R.  Co.  —  N.  D.  — , 

121  N.  W.  205,  bankr.  19,  20. 
Yegge,  State  v. 
Yerxa  v.  Ruthruff,  —  N.  D.  — ,  25  L.R.A. 

(N.S.)    139,    120   N.    W.    758,   p.   & 

8.  14a. 
Yokell  v.  Elder,  —  N.  D.  — ,   127  N.   W 

514,  ev.  263. 
Yokiun,  Jones  v. 
Youker  v.   Hobart,   17  N.  D.   296,   115  N. 

W.  839,  ev.  200;  taxes,  134,  174. 
Young,  Aultman  Engine  &  Thresher  Co.  v. 


Young  V.  Engdahl,  18  N.  D.  166,  119  if.  W. 
169,  ev.  198,  863,  867. 
Kierbow  v. 

V.  Metcalf  Land  Co.  18  N.  D.   441,   122 
N.  W.  1101,  brok.  2;  contr.  81:  dam. 
77. 
Youngman   v.   Salvage,   —  N.   D.   — ,    130 
N.  W.  930,  judg.  103. 

Z. 

Zellmer  v.  Patterson,  8  N.  D.  360,  122  N. 

W.  381,  pi.  290.    . 
Zenith  Coal  Co.,  De  Foe  v. 
Zenor,  Citizens,  T.  &  Sav.  Bank  v. 
Zickrick,  Northwestern  Port  Huron  Co.  t. 
Zimmerman  v.  McCurdy,  15  N.  D.  79,  106 

N.   W.   125,   12  A.   &  E.  Ann.    Gas. 

29,  inj.   7;    pub.   1.   47,  48. 
Rock     V. 
Zink  v.   Lahart,   16  N.   D.  56,  110  N.   W. 

931,  app.  1074,  1093. 
Zinn  V.  District  Ct.  17  N.  D.  128,  114  X. 

W.  475,  prohib.  1,  3. 
V.  Morton    County,    17    N.    D.    135,    114 

N.  W.  472,  action,  104,  112,  113. 
Zoellner,  Clarke  v.  (Mem.) 
Zuelsdorf,  Leistikow  v. 
Zurich,  Glenovich  t. 
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Sbowiro  How  the  Statutes  of  Dakota,  North  Dakota,  and  South  Dakota  have 
BEES  Passed  Upon  by  the  Courts. 

Prepared  bt  H.  G.  Tilton  in  1903,  and    Now    Brought   Down   to   Date. 

In  all  citations  of  tlie  Compiled  Laws  the  corresponding  sections,  if  any,  of  the  Codci 
of  North  Dakota  and  of  South  Daliota,  are  given.  The  same  is  true  in  case  of  cita- 
tions of  statutes.  Where  the  Codes  of  either  state  are  cited,  the  corresponding 
sections,  if  any,  of  the  Codes  of  the  otlier  state  and  of  the  Compiled  Laws,  are  given. 
1  he  number  of  the  section  of  the  Compiled  Laws,  the  Codes,  and  the  statutes  is,  in 
eacli  case,  placed  over  the  Annotation  referring  thereto. 

The  Annotation  is  arranged  in  tlie  numerical  order  of  the  sootions  of  the  Compiled 
Laws.  This  makes  the  arrangement  of  the  Codes  in  the  following  order:  Political, 
Civil,  Civil  Procedure,  Probate,  Justices',  Penal,  and  Criminal  Procedure. 

The  arrangement  of  the  matter  in  the  South  Dakota  Codes  corresponds  through- 
out with  that  of  the  Compiled  Laws,  so  that  the  Annotations  are  arranged  in  tlie 
numerical  order  of  the  sections  of  the  South  Dakota  Codes  as  well  as  of  the  Compiled 
Laws. 

The  1905  edition  of  the  North  Dakota  Codes  and  the  1910  edition  of  the  South 
Dakota  Codes  are  used,  even  though  an  earlier  edition  may  have  been  cited  in  the 
reports.  No  change  in  the  sections  has  been  made  in  the  South  Dakota  Codes,  so  thai 
the  earlier  editions  can  be  used  except  as  to  new  matter  inserted  in  the  edition  of  1910 
without  section  numbers.  Annotations  to  which  are  arranged  in  the  order  in  which 
they  appear  in  such  Codes,  and  are  referred  to  by  page  number  instead  of  section 
number. 

To  avoid  difficulty  in  finding  any  section  of  the  North  Dakota  Codes,  a  table  of 
sections  cited,  arranged  in  numerical  order  is  given  just  below,  in  which,  opposite  each 
section  of  any  Code,  is  found  the  corresponding  section  of  the  South  Dakota  Code 
under  which  the  Annotation  thereto  is  found. 

TABLE   OF  CORRESPONDING   SECTIONS    OF    THE    CODES. 

Showing  where  the  Annotation  of  each  section  of  the  Codes  of  North  Dakota  is 
found  in  the  order  of  the  Revised  Codes  of  South  Dakota. 


N.D.Rev.C.  S.D.Rev.C. 

Sec.  Sec. 

49  Pol.   35 

54  "  37 

101 "  71 

123  "  98 

143  "  110 

147  "  113 

231  "  340 

269  "  253 

369  "  468 

375  "  309 

403  "  1790 

414  "  1793 

415  :..  "  1794 

418  "  1798 

419  "  1799 

422  "  1802 

424  "  1806 

428  "  1811 

430  "  1813 

433  "  1816 

435  "  1818 


N.D.Rev.C.  S.D.Rev.C. 

Sec.  .Sec. 

438  Pol.  1820 

468  "  651 

482  "  669 

484  "  671 

495  "  6Sb 

496  "  686 

498  "  687 

499  '•  691 

500  "  697 

501  "  698 

502  "  699 

504  "  701 

506  "  704 

533  "<  726 

535  "  733 

542  "  740 

615  "  1886 

616  "  1914 

616  "  1892 

626  "  1905 

637  "  1869 


N.D.Rev.C.  S.D.Rev.C. 

Sec.  Sec. 

645  Pol.  1875 

647  "   1928 

648  «   1929 

650  "   1931 

651  "   1941 

688  "  1988 

691  "   1991 

693  "   1993 

695  "   1996 

696  "   1996 

697  «   1997 

698  "  1998 

732  "  2023 

777  "  2300 

788  "      2324 

793  "  2327 

808  "  2332 

819  "  2341 

823  "   2295 

823  "   2353 

829  "  2346 

1059 
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N.D.Rev.C.  8.D.ReT.C. 

Sec.  Sec. 

829  Pol.  2341 

864  «  2408 

910  "  2384 

911  "  2385 

912  "  2386 

915  "  2389 

937  "  2407 

949  «  2410 

950  "  2411 

982  "  2428 

1042  "  171 

1346  "  1594 

1350  "  1707 

1352  "  1709 

1354  "  1711 

1356  «  1713 

1362 "  1736 

1368  "  1631 

1381  "  1643 

1422  "  1683 

1427  "  1688 

1471  "  1778 

1472  "  1779 

1480  "  2052 

1486  "  2057 

1496  «  2076 

1517  "  2089 

1523  "  2098 

1524  "  2099 

1525  «  2101 

1525  "  2102 

1531  "  2110 

1545  "  2145 

1574  "  2194 

1577  "  2199 

1581  "  2215 

1584  "  2214 

1585  "  2202 

1589  "  2225 

1591  '•  2213 

1629  "  2118 

1695  "  2205 

1718  "  2462 

1747  "  2485 

1761  "  2497 

1802  "  2534 

1803  "  2535 

1804  ".  2536 

1812  "  2544 

1813  "  2545 

1816  "  2548 

1818  "  2587 

3821  "  2588 

1853  "  2763 

1933  "  2958 

2061  "  3152 

2242  «  481 

2244  "  483 

2248  "  '487 

1:282  "  35 

L'292  "  3242 

2300  "  750 

2303  "  753 

2322  "  774 

2329  "  775 

23r,8  "  792 

2377  "  795 

2386  "  811 

2386  "  809 

2388  «  813 


N.D.IUJv.C.  S.D.ReT.C. 
■  Sec.         Sec. 

2391  PoL  817 

2392  "  816 

2393  «  819 

2397  "  824 

2399  «  829 

2400 "  830 

2401  "  831 

2406  "  833 

2414  "  843 

2418  «  846 

2419  "  847 

2421  "  849 

2423  "  850 

2430  "  867 

2450  "  866 

2452  "  868 

2470  "  2251 

2471  "  2252 

2486  "  885 

2494  "  938 

2494  «  928 

2497  "  934 

2502  «  962 

2538  "  921 

2540  "  923 

2543  "  926 

2563  "  970 

2565  "  972 

2580  "  1826 

2586  "  683 

2596  "  1828 

2598  "  1836 

2600  "  1830 

2604  "  1834 

2613  "  1841 

2631  "  1861 

2632  "  1170 

2649  "  1186 

2658  "  1196 

2671  "  1209 

2678  "  1229 

2681  «  1230 

2702  "  1246 

2709  "  1250 

2710  "  1261 

2714  "  1255 

2718  "  1260 

2720  "  1263 

2723  "  1267 

2723  "  1273 

2731  "  1275 

2743  "  1285 

2753  "  1296 

2754  "  1297 

2755  "  1298 

2771  "  1352 

2823  "  1375 

2828  "  1380 

2843  "  1417 

2853  "  1427 

2864  "  1438 

2869  "  1446 

2883 "  1451 

2887  "  1455 

2930  "  1494 

2945  "  1508 

2946  "  1509 

2948  "  1511 

2949  "  1612 

2963  "  1620 


N.D.Rev.C.  8.  D.  Rev.  a 

Sec.  Sec. 

2966  Pol.  1522 

2968  «  1524 

3026  "  1570 

3029  "  1574 

3036  «  1581 

3059  "  1004 

3061  "  1006 

3062  "  1007 

3129  "  1060 

3134  «  1067 

3146  "  1077 

3154  "  1086 

3162  "  1094 

S197  "  1136 

4002  dv.  i 

4006  "  6 

4013  "  15 

4015 "  17 

4018  "  20 

4019  «  21 

4027  "  29 

4028  "  30 

4029  "  31 

4030  "  32 

4033  "  35 

4035  "  40 

4046  «  64 

4048  "  -66 

4051  "  69 

4052  "  70 

4057  "  75 

4060  "  78 

4067  "  86 

4069  "  88 

4070  "  89 

4071  "  90 

4072  "  91 

4073  "  92 

4074  "  93 

4076  "  95 

4077  «  96 

4078  "  97 

4079  «  98 

4080  "  99 

4082  "  102 

4088  "  107 

4091  «  110 

4099  "  118 

4101  «  120 

4103  "  121 

4107  "  12S 

4109  "  12$ 

4112  "  131 

4118  "  138 

4129  "  149 

4130  "  150 

4133  •'  153 

4137  «  157 

4164  "  399 

4166  «  401 

4167  «  402 

4168 «  403 

4180  "  411 

4182  "  413 

4194  "  42J 

4198  -  425 

4201 "  428 

4207  "  433 

4208  «  434 

4213  «  43t 
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N.D.Rev.C.  8.D.Rev.C. 

Sec.  Sec. 

4219 Civ.  440 

4221  "  441 

4226  "  445 

4231  "  446 

4266  "  488 

4295  "  538 

4299  "  542 

4301  "  544 

4343  Pol.  450 

4355  "  446 

4358  "  449 

4405  Civ.  566 

4422  "  588 

4471  •'  600 

4471  "  601 

4489  "  639 

4517  "  783 

4612  «  816 

4614  "  817 

4615  "  818 

4633  -  554 

4640  "  851 

4694  •'  882 

4695  "  883 

4697  "  886 

4703  "  183 

4708  "  188 

4710  "  190 

4713  "  193 

4716  "  196 

4729  "  209 

4744  "  224 

4746  "  226 

4760  "  240 

4785  "  265 

4787  "  267 

4788  "  265 

4796  "  276 

4798  "  278 

4803  "  283 

4807  "  287 

4808  "  288 

4809  "  289 

4810  "  290 

4811  "  291 

4814  "  294 

4817  "  298 

4821  "  302 

4822  "  303 

4824  "  305 

4830  "  311 

4840  "  322 

4851  "  332 

4855  "  336 

4856  "  337 

4880  "  361 

4923  ...; "  894 

4928  "  898 

4928  Civ.  P.  64 

4929  Civ.  899 

4930  "  900 

4936  "  906 

4946  "  915 

4950  "  920 

4962 "  922 

4953  "  923 

4954  "  924 

4955  "  925 

4956  "  926 

4957  "  927 


N.D.Rev.C.  S.D.Rev.C. 

Sec.  Sec. 

4958  Civ.  928 

4961  ..• "  931 

4964  "  934 

4965  «  935 

4966  "  936 

4968  "  938 

4973  «  939 

4976  "  942 

4977  "  943 

4979  «  945 

4981  «  947 

4990  "  950 

4991  "  951 

4993  "  953 

4994  «  964 

5000  "  960 

5001  «  961 

5002  "  962 

5005  "  965 

5008  ;  "  967 

5013  "  972 

5016  "  974 

5017  '*  976 

5022  "  981 

5030  «  982 

5038  "  986 

5038  "  989 

5039  "  987 

5040  "  990 

5043 "  991 

5048  "  996 

6049  Pol.  3216 

5051  "  3221 

6052  "  3217 

5070  "  3216 

5070  "  3235 

5071  "  3231 

5087  av.  1001 

5092  "  1006 

6109  "  1022 

5110 «  1023 

5119  "  1030 

5150  «  1057 

5164  «  1071 

5183  "  1090 

5185  "  1092 

5186  "  1093 

6187  "  1094 

5189  «  1096 

5197  '•  1104 

5204  «  nil 

5211  "  1118 

5216  "  1122 

5219  "  112G 

6221  «  1128 

5228  "  1135 

6229  "  1136 

5241  "  1148 

6242  "  1149 

5243  "  1160 

5244  "  1151 

5251  "  1168 

5255  '  1162 

5256  «  1163 

5259  "  1166 

5262 "  1169 

5266  "  1174 

5269  "  1177 

6272  "  1180 

5277  "  1186 


N.D.Rev.C.  S.D.Rev.C. 

Sec.  Sec. 

5279  Civ.  1187 

5281  "  1189 

5285  "  1193 

5287  "  1195 

5288 "  1196 

5290  "  1198 

5293  "  1201 

6295  "  1203 

5296  «  1204 

5297  "  1205 

6298  ■"  1206 

5299  "  1207 

6301  "  120!) 

5307  "  1215 

5310  "  1218 

6316  "  1224 

5317  "  1225 

5319  "  1227 

5322  "  1230 

6324  "  1232 

5328  "  1235 

5330 "  1236 

5332  «  1238 

5833  "  1239 

6336  "  1241 

5338  "  1243 

5340  "  1245 

5345  "  1250 

5346  «  1251 

5350  "  1255 

5351 "  1256 

5352  "  1257 

5353  "  1258 

5356  "  1261 

5359  "  1264 

5362  "  1267 

5365  "  1270 

5366  «  1271 

5367  «  1272 

5368  "  1273 

5369  "  1274 

5370  "  1275 

6371  "  1276 

5372  "  1277 

6377  "  1282 

5378  "  1283 

5380  "  1285 

6382  «  1287 

5384  "  1289 

5386  "  1291 

5387  "  1292 

5392  "  1297 

5394  "  1299 

5405  "  1309 

5407 "  1311 

5412  "  1317 

5415  «  1320 

5418  "  132o 

5420  "  1325 

5423  "  1328 

5427  "  1332 

6430  "  1335 

5434  "  1330 

5444  "  1349 

5445  «  1350 

6448  "  1353 

6461  «  1366 

5472  "  nn 

5476  "  1381 

6487  "  1393 
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N.D.Rev.C.  S.D.Rev.C. 

Soo.  Sec. 

r)503  Civ.  1411 

r>.'>10  "  1416 

">'.n  "  1417 

oi>l3  '•  1419 

r..M5  "  1421 

£■..'.16  „ '•  1422 

5r>27  "  143:t 

5531  "  1437 

5542  '•  1447 

5.'>44  ••  1449 

5545  '•  1450 

5546  '•  1451 

5549  "  1454 

5.'..-)4  "  1459 

.'.559  "  1464 

5570  "  1475 

•V>71  "  1476 

r.(:72  "  1577 

■676  '•  1581 

5G78  "  1583 

5«83  "  1588 

.5688  «  1693 

5690  "  1595 

5696  '•  1601 

5701  '■  1606 

•'702  "  1607 

5704  "  1609 

5706  "  1611 

5708  "  1613 

5712  '•  1617 

5714  ••  1619 

5721  "  1626 

5724  "  1629 

5736  "  1641 

5751  "  1656 

5755  "  1660 

5756  "  1661 

5769  "  1664 

5762  "  1667 

5763  "  1668 

5766  "  1671 

5768  "  1673 

5771  "  1676 

5772  "  1677 

5775  "  1680 

5779  "  1684 

5782  "  1687 

5786  "  1691 

5787  "  1692 

5788  "  1693 

5790  '•  1695 

5791  "  1696 

5794  "  1699 

5796  "  1701 

5797  '•  1702 

5798  "  1703 

.^818  "  1723 

.5821  "  1726 

5825  "  1730 

5827  '•  1732 

.5830  "  1735 

5835  "  1740 

5836  "  1741 

5843  "  1748 

.5850  "  1755 

5856  "  1761 

5858  "  1762 

5890  "  1793 

5897  "  1800 

5905  "  1808 


X.D.Rcv.C.  S.D.Rev.C. 

Sec.  Sec. 

5917  CSv.  1819 

5920  "  1822 

5925  '•  1827 

5941  "  1842 

5948  "  1849 

5960  "  1859 

5963  "  1862 

5973  "  1871 

5976  "  1874 

5977  "  1875 

6079  "  1971 

6079  "  1973 

6080  "  1974 

6086  "  1980 

6091  "  1985 

6092 "  1986 

6096  "  1990 

6099  "  1993 

6100  "  1994 

6101  "  1995 

6105  "  1999 

6107  "  2001 

6111  "  2005 

6112  "  2006 

6114  "  2008 

6125  "  2019 

6126  "  2020 

6127  "  2021 

6130  «  2024 

6133  "  2026 

6136  "  2029 

6138  "  2031 

6139  "  2032 

6140  "  2033 

6141  "  2034 

6142  "  2035 

6144  "  2037 

6145  "  2038 

6146  "  2039 

6147  "  2040 

6148  "  2041 

6149  "  2042 

6151  "  2044 

6155  «  2047 

6158  "  2048 

6159  "  2049 

6163  "  2053 

6164  "  2054 

6166  «  2056 

6167  "  2057 

6172  "  2060 

6173  "  2061 

6178  "  2070 

6179  "  2071 

6180  «  2072 

6182  "  2085 

6185  "  2088 

6186  "  2089 

6187  "  2090 

6189  "  2096 

6193  "  2104 

6195  •'  2106 

6204  "  2115 

6209  "  2120 

6212  "  2123 

6213  "  2124 

6237  Civ.  P.  696 

6237  "  697 

6239  "  698 

6240  "  703 


N'.D.Rev.C.  S.D.ReT.C 
Sec.  Sec. 

6242  Civ.  P.  705 

6244  "  707 

6245  "  708 

6247  "  709 

6248  "  710 

6249  "  711 

6250  "  712 

6264  "  722 

6271  "  731 

6274  "  737 

6275  «  739 

6281  Civ.  2148 

6284  «  2151 

6287  ••  2154 

6288 ••  2155 

6295  "  2162 

6293  Pol.  702 

6298  Civ.  2163 

6303  •'  2168 

6309  "  2177 

6326  ••  2182 

6333  "  2183 

6368  ••  219! 

6372  ••  2202 

6374  "  220S 

6383  ^  2224 

6387  "  2204 

6393  "  2218 

6412  "  2221 

6421  «  2227 

6450  «  2205 

6479  «  2208 

6504  ••  2234 

6506  "  2236 

6511  "  2241 

6526  «  2256 

6649  "  2279 

6550  "  2280 

6652  «  2282 

6555  "  2285 

6556 "  2285 

6558  "  2288 

6659  "  2289 

6560  "  2290 

6562  "  2292 

6663  "  22M 

6664  "  2294 

6566  «  2296 

6667  "  2297 

6668  "  2298 

6669 "  2299 

6570  "  2300 

6671  "  2301 

6672  "  2302 

6573  «  2303 

6576  «  2305 

6580  «  2310 

6682  "  2312 

6583  «  231J 

6685  "  2315 

6687  -  2317 

6692  "  2322 

6694  "  2324 

6595  "  2325 

6597  "  2327 

6599  «  23JJ 

6600  "  2530 

6601  «  2331 

6603  -  23SS 

6605  «  2335 
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X.  D.Rev.C.  S.D.Rev.  C. 
Sec.  Sec. 

C610  Civ.  2340 

(i611  "  2341 

6612  "  2342 

6615  "  2345 

6616  "  2346 

C617  "  2347 

6619  "  2349 

6623  "  2353 

6624  "  2354 

f626  "  2356 

6626  "  2357 

6631  "  2362 

6632  "  2363 

6633  "  2364 

(-.634  "  2365 

6635  "  2366 

6637  "  2368 

6638  "  2369 

C639  "  2370 

6640  "  2371 

6648  "  2400 

6657  "  2409 

6658  "  2410 

6660  "  2412 

6661  "  2413 

6662  "  2414 

6663  "  2415 

6667  "  2419 

6675  "  2427 

6678  "  2430 

6679  "  2431 

6680  "  2432 

6681  "  2433 

6685  "  2437 

6688 "  2440 

6690  "  2442 

6691  "  2443 

6698  "  2447 

6699  "  2448 

6702  "  2451 

6703  "  2450 

6710  "  2458 

6714  "  2462 

6717  "  2465 

6719  "  2467 

6720  "  2468 

6721  "  2469 

6724  "  2472 

6726  "  2474 

6728  "  2476' 

6733  Civ.  P.    3 

6735  "  5 

6736  "  6 

6737  "  7 

6738  «  8 

6741  «  11 

6742  "  12 

6744  ......  "  14 

6761  Just.  124 

6762  Civ.  P.  33 

6765  "  34 

6767  "  36 

6768  "  37 

6770  "  39 

6771  "  40 

6774  "  43 

6777  "  46 

r.778  ......  "  47 

6779  "  48 

6781  "  50 


N.  D.Rev.C. 

S.  D.Rev.C.   , 

N. D.Rev.C.  S 

D.Rev.C. 

Sec. 

Sec.     1 

Sec. 

Sec. 

6784  

Civ.  P. 

53 

6917  Civ.  P.  184 

6785  

*« 

57 

6918  

185 

6786  

it 

58 

6920  ...... 

187 

6786  ...... 

it 

59 

6926  

193 

6787  ...... 

u 

60 

6927  

194 

6788  

ti 

61 

6928  

195 

6789  

tt 

146 

6929  ...... 

196 

6791  ...... 

tl 

64 

6930  

197 

6793  

tt 

66 

6933  

200 

6794  

It 

67 

6936  

203 

6795  

tt 

68 

6938  

205 

6796  

tt 

69 

6939  

226 

6801  

tt 

74 

6942  ....... 

207 

6806  

tt 

79 

6943  

209 

6807  

tt 

80 

6944  

208 

6808  

ti 

81 

6946  

210 

680?  

tt 

82 

6947  

211 

6818  

*' 

89 

6951  

214 

6819  

tt 

90 

6952  

217 

6820  

ti 

91 

6955  

213 

6823  

tt 

94 

6957  

222 

6324  

tt 

95 

6962  

223 

6825  

ft 

96 

6964  

218 

6827  

tt 

99 

6967  

225 

6829  

ft 

101 

6989  

227 

6830  

tt 

102 

6990  

229 

6832  

ft 

103 

6992  

230 

6833  ...... 

ft 

104 

6997  

235 

6834  ...... 

tf 

105 

7000  

236 

6835  

" 

106 

7001  

"    237 

6837  

ff 

108 

7002  

238 

6838  

ft 

110 

7008  

243 

6839  

" 

111 

7009  

244 

6840  ...... 

tl 

112 

7010  

245 

6847  ..!... 

u 

113 

7011  

246 

6848  ...... 

** 

115 

7012  

247 

6850  ...... 

** 

116 

7016  

251 

6850  

*• 

119 

7017  

252 

6851  

ti 

117 

7020  

255 

6854  ...... 

if 

121 

7021  

"    256 

6855  

tf 

122 

7022  

257 

6856  

ft 

123 

7024  

259 

6857  

ti 

124 

7025  

260 

6858  

ft 

125 

7030  

265 

6859  

ti 

126 

7031  

266 

6860  

ft 

127 

7033  ...... 

270 

6862  

tt 

129 

7035  

272 

6863  

ft 

130 

7036  

273 

6864  

tt 

131 

7038  

275 

6868  

tt 

135 

7039  

276 

6869  

tt 

136 

7041  

278 

6870  

ft 

137 

7046  

281 

6871  

ft 

138 

7046  

291 

6872  

tt 

139 

7048  

283 

6875  

tt 

142 

7050  

"    285 

6877 

tt 

144 

7051  

288 

6878  

tt 

145 

7053  

292 

6879  

It 

146 

7054  

293 

6880  

tt 

147 

7056  

294 

6881  

tt 

148 

7056  

295 

6882  

tt 

149 

7058  

296 

6883  

tt 

150 

7060  

298 

6884  

tt 

151 

7061  

299 

6885  

tt 

152 

7062  

300 

6886  

tt 

153 

7063  

301 

6887  

tt 

154 

7064  

"    302 

6890  

It 

157 

7065  

«    303 

6892  

tt 

159 

7066  

304 

6893  

a 

160 

7067 

305 

6916  

tt 

183 

7068  

306 
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N.D.Rev.C.  8.D.Rev.C. 

Sec.  Sec. 

7069  CSv.  P.  SOS 

V070  "  809 

7072  "  810 

7073  "  311 

7076  "  313 

7078  "  315 

7079  «  316 

7081  "  319 

7082  «  321 

7090  "  322 

7092  "  824 

7093  "  325 

7094  "  326 

7099  "  328 

7100  "  330 

7102  "  832 

7103  "  333 

7106  "  336 

7106  "  336 

7108  "  337 

.7109  "  338 

7113  "  342 

7114  "  343 

7116  "  346 

7117  "  346 

7119  "  355 

7122  "  358 

7124  "  360 

7126  "  361 

7126  "  364 

7126  "  362 

7128  "  363 

7130  "  366 

7133  "  369 

7136  "  372 

7137  "  378 

7138  «  874 

7139  "  376 

7141  "  877 

7143  "  379 

7144  "  380 

7149  "  884 

7163  "  390 

7154  "  391 

7161  "  398 

7162  "  399 

7169  "  406 

7173  "  410 

7174  "  411 

7176  "  412 

7177  "  415 

7178  ••  417 

7179  "  418 

7181  "  420 

7184  «  423 

7186  "  416 

7187  "  426 

7189  "  426 

7190  "  427 

7196  "  433 

7200  "  437 

7201  "  438 

7202  "  439 

7202  "  440 

7204  "  442 

7206  "  441 

7206  "  443 

7207  "  444 

7208  "  4« 

7209  "  446 


N.D.Rer.C.  8.D.Rct.C. 
Sec.         Sec 

7210  Civ.P.  447 

7216 "  462 

7217  «  454 

7218  «•  466 

7219  "  466 

7220  «  467 

7221  "  468 

7223  "  460 

7224  "  461 

7225  «  462 

7226  "  463 

7228  "  465 

7243  "  477 

7263  "  486 

7262  "  600 

7266  "  604 

7269 "  607 

7275  "  613 

7277  •'  615 

7282  «  618 

7283  «  619 

7284  "  620 

■IC^S  "  624 

V.^i    "  625 

7289  "  626 

7291  "  628 

7292  ••  629 

7296  "  631 

7297  "  633 

7298  "  634 

7299 "  636 

7300  "  634 

7301  "  636 

7302  "  637 

7304  "  638 

7321  «  649 

7327  "  660 

7328  "  651 

7331  "  563 

7332  ......  "  564 

7334  "  666 

7336  "  667 

7339  "  661 

7340  "  562 

7346  "  668 

7349  "  670 

7361  "  673 

7363  "  576 

7384  "  671 

7404  "  687 

7453  "  636 

7467 "  637 

7458  "  638 

7459  "  639 

7460  "  640 

7461  "  641 

7462  "  643 

7464  "  646 

7466  «  646 

7468  "  649 

7477  «  656 

7479  "  658 

7481  "  660 

7483  "  662 

7490  "  670 

7499  Civ.  2073 

7500  "  2077 

7502 "  2078 

7603  "  2080 

7504  "  2081 


N.D.Rer.C.  S.D.ReT.C. 
Sec.  6oc 

7608 Ci».  20-6 

7619  Civ.  P.  «75 

7621  "  «79 

7622  ....  Criiii.P.  «77 

7626  CiT.P.  681 

7529  "  680 

7637  "  690 

7647  "  25 

7574  "  863 

7C86  "  746 

7686  "  746 

7690  ....:.  "  748 

7716  av.  2572 

7717  "  2375 

7718  "  237$ 

7761  "  2378 

7766  "  2379 

7808  Ot.  P.  762 

7810  "  754 

7812  "  756 

7822  «  764 

7823  "  765 

7827  "  769 

7835  "  777 

7836  "  778 

7840  "  782 

7841  "  783 

7845  «  787 

7852  "  794 

7865  "  81T 

7896  Prob.  33 

7898  "  26 

7944  "  33i 

7964  "  345 

7968  "  364 

7971  "  349 

7973  "  350 

7977  "  356 

7979  "  359 

8006  "  4« 

8022  "  80 

8049  "  101 

8062  "  133 

8071  «  138 

8071  "  147 

8071  "  242 

8077  "  151 

8078  "  188 

8087  "  163 

8090  "  160 

8099  "  170 

8103  "  173 

8103  "  174 

8104  •'  176 

8169  -  18J 

8178  «  26« 

8181  "  ro 

8184  "  271 

8243  "  373 

8248  "  37> 

8260  «  391 

8261  "  39: 

8342  Jngt.  1 

8346  «  1 

8348  "  114 

8350  «  S3 

8356  -  4 

8358  «  1» 

8369  "  111 

8360  "  IS 
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N.D.Rot.C.  S.D.Rev.C. 
See.         Sec 

8362  Just.  14 

8364  "  14 

8368  "  17 

8374  "  48 

8375  "  6 

8377  "  "7 

8378  "  18 

8385  "  24 

8389  "  26 

8393  «  9 

8401  "  31 

8406  "  44 

8409  "  51 

8412  "  55 

8428  «  137 

8431  "  63 

8434  "  73 

8436  "  74 

8443  «  79 

8445  "  113 

8446  "  80 

8452  «  81 

8460  "  87 

8469  "  118 

8478  "  124 

8496  "  139 

8600  «  99 

8601* «  100 

8602  "  103 

8504  "  104 

8507  «  102 

8609  "  106 

8511  "  148 

8516  "  153 

8619  "  165 

8531  Penal  2 

8632  «  3 

8641  "  13 

8542  «  14 

8544  «  16 

8545  "  17 

8550  «  22 

8555  «  27 

8571  "  43 

8576  "  48 

8631  "  102 

8633  "  104 

8637  "  108 

8641  "  112 

8676  "  142 

8706  "  169 

8725  "  187 

8728  "  190 

8744  "  203 

8746  "  205 

8784  «  241 

8789  "  246 

8799  "  253 

8830  "  268 

8832  "  269 

8846  "  285 

8848  "  287 

8858  "  297 

8859  "  298 

8872  "  310 

8873  "  311 

8875  "  313 

8876  "  314 

8877  "  315 

8890  "  325 


N.D.Eev.C.  S.D.Rev.C. 
Sec.  Sec. 

8891  Penal  326 

8892  "  327 

8903  «  338 

8912  «  342 

8921  "  351 

8945  "  375 

8947  «  377 

8954  "  379 

8969  «  395 

8980  «  409 

8982  "  411 

9082  "  492 

9101  «  519 

9104  "  522 

9123  "  642 

9133  «  652 

9138  "  567 

9142  «  561 

9147  "  566 

9179  «  598 

9186  "  606 

9189  "  608 

9199  «  618 

9204  "  621 

9206  ......  "  622 

9208  "  624 

9210  "  626 

9214 "  630 

9216  "  632 

9246  "  645 

9283 "  679 

9309  "  705 

9315  "  712 

9317  "  714 

9319  "  763 

9442  ••  767 

9501  "  790 

9621  «  808 

9524  "  811 

9526  "  813 

9535  "  822 

9545  "  832 

9557  Grim.  P.  7 

9561  "  11 

9631  :....  "  52 

9642  "  63 

9646  "  67 

9647  Civ.  P.  807 

9655  "  811 

9669  Crini.P.  72 

9686  "  86 

9691  "  89 

9693  "  91 

9712  "  105 

9731  "  120 

9758  "  133 

9762  "  136 

9768  "  140 

9774  «  146 

9791  "  206 

9791  "  211 

9793  «  210 

9794  "  206 

9795  "  207 

9798  "  162 

9799  "  165 

9806  "  170 

9819  "  183 

9843  "  216 

9846  "  219 


N.D.Rer.C.  S.D.Rer.C. 

Sec. 

Seo. 

9848  .... 

Criin.P. 

221 

9849  .... 

K 

222 

9851  .... 

« 

224 

9852  .... 

a 

226 

9863  .... 

« 

226 

9854  .... 

t( 

227 

9855  .... 

t* 

228 

5856  .... 

<f 

229 

9857  .... 

« 

230 

9864  .... 

u 

237 

9R68  .... 

u 

240 

9870  .... 

u 

242 

9871  .... 

u 

243 

9872  .... 

u 

244 

9891  .... 

*t 

263 

9892  .... 

« 

264 

9900  .... 

« 

272 

9903  .... 

M 

275 

9908  .... 

M 

280 

9909  

U 

281 

9910  .... 

U 

282 

9910  .... 

u 

283 

9912  .... 

tt 

285 

9915  

u 

288 

9916  

H 

289 

9917  .... 

tl 

290 

9918  .... 

il 

291 

9919  .... 

It 

292 

9931  .... 

« 

298 

9932  .... 

« 

299 

9934  .... 

« 

301 

9936  .... 

(( 

302 

9946  .... 

« 

312 

9948  .... 

« 

314 

9950  .... 

t( 

316 

9961  

u 

317 

9961  .... 

tt 

327 

9962  .... 

tl 

328 

9972  .... 

tl 

338 

9973  .... 

» 

339 

9975  .... 

« 

341 

9984  .... 

u 

350 

9990  .... 

tt 

352 

9992  .... 

u 

354 

9994  .... 

tl 

351$ 

9995  

« 

357 

9996  .... 

« 

368 

9997  .... 

a 

359 

10000  ... 

tt 

361 

10004  ... 

tt  ' 

364 

10006  ... 

tt 

366 

10007  ... 

It 

376 

10020  ... 

11 

379 

10022  ... 

« 

381 

10023  ... 

tt 

382 

10026  ... 

tt 

385 

10036  ... 

u 

394 

10037  ... 

It 

395 

10038  ... 

It 

396 

10040  ... 

tt 

398 

10044  ... 

It 

401 

10049  ... 

u 

406 

10051  ... 

tt 

408 

10053  ... 

u 

40ft 

10055  ... 

tt 

411 

10067  ... 

tt 

424 

10071  ... 

tt 

419 

10073  ... 

H 

421 

10076  ... 

tt 

423 

10080  ... 

U 

430 
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Sec. 

Sec. 

See. 

Sec. 

Sec 

10084  ... 

CrinuP.  432 

10198  ... 

Criin.P.  535 

10307  .. 

.  Crim.P.  6» 

10089  - . . . 

437 

10218  ... 

566 

10307  .. 

"  m 

10096  ... 

444 

10222  ... 

560 

10313  .. 

"       636 

10104  ... 

451 

10227  ... 

565 

10320  .. 

«   64J 

10106  ... 

453 

10232  ... 

"   569 

10422  .. 

«   724 

10114  ... 

460 

10234  ... 

571 

10468  .. 

«   771 

10138  ... 

483 

10253  ... 

589 

10471  .. 

«   789 

10157  ... 

"   500 

10255  ... 

685 

10480  .. 

«   77J 

10159  .... 

501 

10267  ... 

587 

10499  .. 

"    ra 

10173  ... 

"   495 

10266  ... 

691 

10195  .... 

632 

10267  ... 

"       692 
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REVISED  POLITICAL  CODES. 


..,.,_,..  N.  D.  Kev.  C.  1. 

Adoption  of  Political  Code  not  unconstitutional  because  embracing  more  than  one 
subject.    Tribune  Co.  v.  Barnes,  7  N.  D.  591,  75  N.  W.  904. 

Legislature. 

c.  ion,  1907  N.  D. 

Unconstitutional  in  part  as  adding  anotlier  oath,  declaration  and  test  as  qualification 
for  office.  State  ex  rel.  McCue  v.  Blaisdell,  18  N.  D.  55,  24  L.R.A.(N.S.)  465,  118  N.  W. 
141. 

§  1,  c.  3,  1899  S.  D.  S.  D.  Rev.  Pol.  C.  20. 

Act  with  emergency  clause  not  unconstitutional.     State  v.  Bacon,  14  S.  D.  394,  85  N. 

-Acts  without  emergency  clause  not  take  effect  until  time  provided  by  law.  Re  Hen- 
dricks, 5  N.  D.  114,  64  N.  W.  110. 

§  3,  c.  93,  1899  S.  D.  S.  D.  Rev.  Pol.  C.  23. 

Act  with  emergency  clause  not  subject  to  referendum.  State  v.  Bacon,  14  S.  D.  394, 
85N.  W.  606. 

S  24,  c.  181,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  35.  N.  D.  Rev.  C.  49,  2282. 

Requiring  printing  to  be  done  within  state  not  unconstitutional.  Tribune  Co.  v.  Barnes, 
7  N.  D.  591,  75  N.  W.  904. 

S.  D.  Rev.  Pol.  C.  37.  N.  D.  Rev.  C.  54. 

Journals  not  competent  to  impeach  statute  duly  enrolled  and  authenticated.  Narregang 
▼.  Brown  County,  14  S.  D.  357,  85  N.  \V.,602. 

Executive  Department. 

c.  no,  1901  S.  D.    .  S.  D.  Rev.  Pol.  C.  63. 

Unconstitutional  as  to  provision  making  salarv  of  certain  circuit  judges  less  than 
others.    Bennett  v.  Stete,  16  S.  D.  417,  93  N.  W.  643. 

0.  L.  69.  S.  D.  Rev.  Pol.  C.  71.  N.  D.  Rev.  C.  101. 

Auditor  may  require  receipts  for  expenses  to  be  attached  to  vouchers.  Sawyer  v. 
Mayhew,  10  S.  D.  18,  71  N.  W.  141. 

Attorney  Oeneral. 

C.  L.  95.  S.  D.  Rev.  Pol.  C.  98.  N.  D.  Rev.  C.  123. 

Dutv  to  represent  state  in  supreme  court  in  tax  cases.  Storey  v.  Murphy,  9  N.  D.  116, 
75  N.  W.  23. 

Action  on  county  treasurer's  bond  for  taxes  collected  presumed  authorized.  State  v. 
Welbes,  11  S.  D.  86,  75  N.  W.  820. 

Outv  to  appear  for  state  in  supreme  court;  court  cannot  appoint  other  attornev.  State 
V.  Marshall  County,  14  S.  D.  149,  84  N.  W.  775. 

Not  the  duty  to  represent  the  state  where  the  state  is  a  nominal  party  only.  State  v. 
Carey,  2  N.  D.  36,  49  N.  W.  164. 

C.  L.  120.  S.  D.  Rev.  Pol.  C.  110.  N.  D.  Rev.  C.  143. 
Governor  not  authorized  to  remove  officer  reported  delinquent.     (Territory  v.  Cox,  6 

D.  501,  appendix  not  followed.)     State  v.  Shannon,  7  S.  D.  319,  64  N.  W.  175. 

C.  L.  123.  S.  D.  Rev.  Pol.  C.  113.  N.  D.  Rev.  C.  147. 

Citizen  not  in  contempt  for  refusal  to  testify  before  examiner.  Re  Camp,  7  N.  D.  69, 
72  N.  W.  912. 

Commissioner  of  Insurance. 

e.  69,  1897  8.  D.  8.  D.  Rev.  Pol.  C.  153  et  seq. 

Governor  has  power  to  remove.    State  v.  Kipp,  10  S.  D.  495,  74  N.  W.  440. 

De  facto;  company  bound  by  authorization  to  contract  for  publication  of  statement, 
Scott  V.  Fire  Asso.  13  S.  D.  218,  83  N.  W.  90. 
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InBurance  commissioner  cannot  compel  use  of  standard  policy  prepared  by  himMH 
Phenix  Ins.  Co.  v.  Perkins,  19  S.  D.  69,  101  N.  W.  1110. 

Board  of  Oharities  and  Corrections. 

f  1,  c.  65,  1901  8.  D.  8.  D.  Rev.  Pol.  C.     171.  N.  D.  Rev.  C.  lOtt 

Legislature  has  power  to  regulate  terms  of  office.  State  t.  Bacon.  14  S.  D.  394,  8i 
N.  W.  605. 

Governor  had  power  to  fill  vacancy  for  full  unexpired  term.  State  v.  Bacon,  14  S.  D. 
284,  85  N.  W.  225. 

Power  to  appoint  carries  power  of  removal.  State  v.  Archibald,  6  N.  D.  359,  66  N.  W. 
234;  SUte  V.  Boucher,  3  N.  D.  389,  66  N.  W.  142. 

§§  1,  2,  c.,86,  1903  8.  D.  S.  D.  Rev.  Pol.  C.  p.  48. 

legislature  has  power  to  regulate  terms  of  office.  State  v.  Bacon,  14  S.  D.  394,  Si 
N.  W.  605. 

Governor  had  power  to  fill  vacancy  for  full  unexpired  term.  State  v.  Bacon,  14  8w  D. 
284,  85  N.  W.  226. 

Power  to  appoint  carries  power  of  removal.  State  v.  Archibald,  6  N.  D.  369,  66  N.  W. 
234;  SUte  V.  Boucher,  3  N.  D.  389,  56  N.  W.  142. 

Not  unconstitutional  as  increasing  compensation  of  public  officers  or  increasing  mea- 
bership  of  board  of  charities.    Thomas  v.  State,  17  S.  D.  679,  97  N.  W.  1011. 

Board  of  Regents.  , 

§§  1,  2,  c  68,  1897  8.  D.        '    8.  D.  Rev.  Pol.  C.  196. 

Art.  14,  §§  3,  4,  as  amended  in  1896,  authorized  new  board.  State  ▼.  Herried,  10  8.  IX 
109,  72  N.  W.  93. 

Board  of  Health. 

S  16,  c  96,  1896  S.  D.  8.  D.  Rev.  Pol.  C.  263.  N.  D.  Rev.  C.  M9. 

Information  for  violation  of  order  must  allege  knowledge  of  order.  State  v.  Butts,  3 
S.  D.  577,  54  N.  W.  603. 

Board  of  Medical  Ewaminers. 

c.  176,  1903  S.  D.  8.  D.  Rev.  Pol.  C.  p.  68. 

Applicable  to  ophthalmologist  engaged  in  fitting  glasses  to  eye  and  nsing  title  "Dr." 
State  V.  Yegge,  19  S.  D.  234,  69  L.R.A.  504,  103  N.  W.  17,  9  A.  &  E.  Ann.  Caa.  202. 

Board  of  Dental  Eecaminers. 

0.  4,  1909  8.  D.     •  S.  D.  Rev.  Pol.  C.  p.  79b. 

Information  which  charges  that  accused  did  unlawfully  and  wilfuUypractise  deetistTj 
without  license  is  insufficient.    State  v.  Carlisle,  22  S.  D.  529,  118  N.  W.  1033. 

State  Officera  and  Boards. 

I  1,  c.  70,  1891  S.  D.  S.  D.  Rev.  Pol.  C.  309.  N.  D.  Rev.  a  375. 

Fiscal  year  ends  when.  Carter  v.  State,  9  S.  D.  420,  69  N.  W.  623 ;  Meade  Counly  t. 
Reeves,  13  S.  D.  193,  82  N.  W.  951. 

§  1,  c.  108,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  310. 

Auditor  cannot  issue  warrants  to  railway  commissioners  for  greater  amount  in  any  year 
than  that  appropriated.    State  v.  Mayhew,  10  S.  D.  365,  73  N.  W.  200. 

Misuse  of  appropriation  will  not  invalidate  the  debt.  Van  Dnsen  t.  State,  11  S.  B. 
318,  77  N.  W.  201. 

Contract  for  office  supplies  after  the  expiration  of  term,  valid,  in  absence  of  fraud  <* 
collusion.    Brown  v.  Stete,  14  8.  D.  219,  84  N.  W.  801. 
§  4,  c.  113,  1891  8.  D.  S.  D.  Rev.  Pol.  C.  323. 

This  section  repealed  §  1644,  Comp.  Laws,  allowing  county  tressurer  to  remit  to  »t«»« 
treasurer  by  draft    State  v.  Welbes,  11  S.  D.  86,  76  N.  W.  820. 

State  Depository  Board  of  Auditors. 

e.  48,  1893  N.  D.  S.  D.  Rev.  Pol.  C.  340  et  seq.  N.  D.  Rev.  C.  231  «ti*q- 

Constitutionality  of  the  law.  State  v.  Nomland,  3  N.  D.  427,  67  N.  W.  86.  44  A  &  «• 
672. 
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School  OHd  Publia  Landt. 

f  1,  c.  136,  1890  S.  D.  8.  D.  Rw.  Pol.  C.  358. 

Boards  do  not  have  charge  of  lands  granted  the  state  as  a  permanent  military  camp, 
such  lands  being  under  the  control  of  the  governor.  In  Re  Opinion  of  Judires.  '13  S.  D. 
191,  85  N.  W.  86.  r  6    . 

8  1,  c.  137,  1890  S.  D.  8.  D.  Rev.  Pol.  C.  359. 

Funds  arising  from  lease  of  lands  of  state  institutions  to  be  apportioned  to  them.  Law 
act  repealed.    Beston  t.  Mayhew,  9  S.  D.  501,  70  N.  W.  633. 

«.  J  36,  1890  S.  D.  a  D.  Rev.  Pol.  0.  374-383. 

Purchaser  of  school  land,  receiving  contract  of  sale  on  making  first  payment,  has  in- 
terest therein  subject  to  sale  on  execution.  Brooke  v.  Eastman,  17  S.  D.  339.  96  N.  W. 
«90. 

I  7,  c  190,  1903  8.  D.  8.  D.  Rev.  Pol.  C.  379. 

Conviction  for  peddling  without  license;  is  criminal  action  and  reviewable  by  writ  of 
«rror  only.    State  v.  Cram,  20  8.  D.  159,  105  N.  W.  99. 

4  1,  c  144,  1893  S.  D.  S.  D.  Rev.  Pol.  C.  400. 

Commissioner  of  school  and  public  lands  not  liable  for  funds  lost  through  defalcation 
of  state  treasurer,  though  funds  should  have  been  distributed  among  counties.  State  v. 
Ruth,  9  S.  D.  84,  68  N.  W.  189. 

CommUaionert  of  Railroads. 

%%  16,  17,  c.  110,  1807  8.  D.       8.  D.  Rev.  Pol.  C.  446,  447.      N.  D.  Rev.  C.  4365,  4366. 
Railroad  commissioners  must  call  upon  railroads  complained  against  to  satisfy  the  com- 
plaint or  answer  same.    State  ex  reL  La  Follette.v.  Chicago,  M.  &  St.  P.  R.  Co.  16  S.  D. 
517,  94  N.  W.  406. 

«  19,  c.  110,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  449.  N.  D.  Rev.  C.  4358. 

Orders  of,  not  enforced  by  courts  without  inquiry.  State  v.  C.  M.  &  St.  P.  Ry.  Co.  11 
S.  D.  282,  77  N.  W.  104. 

I  20,  c.  110,  1897  &.  D.  S.  D.  Rev.  PoL  C.  450.  N.  D.  Rev.  C.  4343. 

Reasonableness  of  rates  determined  by  comparison  of  gross  receipts  with  cost  of  doing 
1>usines8.  C.  M.  &  St.  P.  Ry.  Co.  v.  Tompkins,  176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Ct. 
Rep.  336. 

<  30,  c  110,  1897  S.  D.  8.  D.  Rev.  Pol.  C.  468.  N.  D.  Rev.  C.  369. 

Authorized  to  require  construction  of  necessary  depot.  State  v.  C.  St.  P.  Min.  &  O.  R. 
O).  12  S.  D.  306,  81  N.  W.  603. 

Mileage  Tickets. 

«.  199,  1907  N.  D. 
Provision  as  to  unconstitutional  as  not  giving  railroad  companies  due  proems  of  law. 
State  ex  reL  McCue  v.  Great  Northern  R.  Co.  17  N.  D.  370,  116  N.  W.  89. 

Warehouse. 

S  2,  e.  99,  1890  S.  D.  S.  B.  Rev.  PoL  C.  481.  N.  D.  Rev.  C.  2242. 

Law  defining  public  warehouses  and  prescribing  maximum  charges  constitutional.  No 
-deprivation  of  property  or  regulation  of  commerce.  State  v.  Brass,  2  N.  D.  482,  52  N.  W. 
408,  Affirmed  in  Brass  v.  State,  153  U.  S.  391,  38  L.  ed.  757,  14  Sup.  Ct.  Rep.  857. 

{§  4,  18,  c.  99,  1890  S.  D.        S.  D.  Rev.  Pol.  C.  483,  496.  N.  D.  Rev.  C.  2244,  2251. 

Officer  of  corporation  manufacturing  flour  is  not  guilty  of  larceny  in  refusing  to  deliver 
or  pay  for  wheat  delivered  to  it    Ex  parte  Bellamy,  17  N.  D.  140,  114  N.  W.  376. 

•§  8,  c.  99,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  487.  N.  D.  Rev.  C.  2248. 

Receipts  do  not  give  holder  possession  of  the  grain.  Best  v.  Muir,  8  N.  D.  44,  77  N.  W. 
•06;  Piano  Mfg.  Co.  v.  Jones,  8  N.  D.  315,  79  N.  W.  338;  Towne  v.  St.  Anthony  &  Dakota 
El.  Co.  8  N.  D.  200,  77  N.  W.  608. 

Refusal  to  deliver  grain  to  holder  of  receipt  prima  facie  conversion.  Marshall  v.  An- 
drews, 8  N.  D.  364,  79  N.  W.  851. 

Pledgee  of  warehouse  receipts  may  sue  in  his  own  name.  Citizens'  Nat.  Bank  v.  Ele- 
vator Co.  13  8.  D.  1,  82  N.  W.  186. 
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Warehouse  receipts  as  evidence  of  the  value.  Willard  v.  Elevator  Co.  10  N.  D.  400,  87 
X.  W.  096.    • 

Inapplicable  to  issuance  of  receipt  by  general  vi-areliouseman  on  property  in  warehouse. 
State  use  of  Hart-Parr  Co.  v.  Kobb-Lawrence  Co.  17  X.  D.  257,  16  LJi.A-(N.b.l  227,  Hi 
S.  W.  846. 

Hospital  for  Insane. 

C.  L.  236.  S.  D.  Rev.  Pol.  C.  520,  529,  532. 

Wife  not  bound  to  reimburse  county  for  husband's  maintenance  in  insane  asylum.  Ham- 
lin County  V.  iauer,  18  S.  D.  295,  100  X.  W.  430. 

§  1,  c.  98,  1895  S.  D.  S.  D.  Rev.  Pol.  C.  544. 

Provision  to  reimburse  county  a  general  law;  no  discrimination;  constitutional,  though 
patient's  property  taxed  to  support.  Bou  llumiiie  County  v.  Uerudt,  13  K.  1).  aoa,  M  .\. 
W.  333;  15  b.  U.  494,  90  N.  W.  147. 

Capitol  BuHding. 

c.  163,  1905  S.  D.  S.  D.  Rev.  Pol.  C.  p.  160. 

Xot  uiieunstitutioual  as  delegating  power  to  special  commission  to  perform  mnnieipal 
function.    Davenport  v.  Elrod,  M  S.  1).  667,  107  X.  W.  833. 

Judicial  Dtpartment. 

§  1,  c.  118,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  622. 

ijupreme  judge  appointed  to  till  vacancy  holds  for  unexpired  term.  In  re  Saprene 
Court,  4  b.  D.  5.J2,  5/  X.  \\ .  495. 

c.  110,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  023,  652. 

Cncoimtitutional  as  to  provision  malciug  salary  of  certain  circuit  judges  less  tfaaa 
others.    IJcnnett  v.  State,  10  S.  D.  417,  93  X.  W.  043. 

§  1,  c.  118,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  651.  X.  D.  Rev.  C.  4«8. 

(.  ircuit  judge  appointed  to  fill  vacancy  holds  for  unexpired  term.  State  v.  Uardner,  3 
S.  D.  aoi,  oi  X.  \..  000. 

c.  159,  1907  X.  D.  X.  D.  Rev.  C.  46S. 

Creation  of  nintli  district  not  fully  provided  for.  State  ex  rel.  Erickson  v.  Burr,  16  >'. 
D.  581,  113  X.  \V.  705. 

X.  D.  Rev.  C.  469. 
As  to  regular  term  within  section  10307  meaning  jury  term.    State  v.  FotUsr,  14  X.  1). 
561,  105  X.  W.  938. 

c.  102,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  656. 

Regular  term  cannot  be  held  in  Lyman  county  until  June  17,  1902.  Re  Xelson,  19  S.  V. 
214,  i02  X.  W.  885. 

C.  L.  426..     .  S.  D.  Rev.  Pol.  C.  601,  603. 

Circuit  judpje  is  authorized  to  order  special  term  of  court.  Re  Xelson,  19  S.  D.  214, 
102  X.  W.  885. 

§  3,  c.  53,  1803  X.  D.  N.   D.  Rev.  C.  478. 

Criminal  case  may  be  tried  at  special  term.  State  v.  Boucher,  8  X.  D.  277,  78  X.  W. 

478. 

C.  L.  425.  S.  D.  Rev.  Pol.  C.  064. 

Provision  for  payment  by  state  of  costs  of  criminal  prosecutions  in  unorganized  coun- 
ties, not  abrogatedbv  Constitution.  Morgan  v.  State,  11  S.  V.  396,  78  N.  VV.  19;  Lyman 
County  V.  State,  11  S.  D.  391,  78  X.  W.  17. 

Applies  to  unorganized  counties  which  were  in  Sioux  reservation.  Morgan  v.  State,  9 
S.  D.  230.  68  X.  W.  538. 

Ininiatt'rial  that  county  was  organized  after  case  arose.  Lvman  County  v.  State,  9  S. 
V.  413,  09  X.  W.  001. 

Court  ^stenographer, 

§  ].  c.  67,  1803  S.  D.  S.  D.  Rev.  Pol.  C.  669,  671.  N.  D.  Rev.  C.  482,  484. 

Item  for  stenographer's  fees  to  perfect  appeal  record  not  taxable  costs.  Elfrin"  v.  Sew 
Birdsall  Co.  17  S.  D.  300,  90  X.  W.  703. 
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May  be  required  to  attend  court  outside  circuit;  entitled  to  mileage.  Underwood  v. 
Lawrence  Co.  6  S.  D.  5,  CO  N.  W.  147. 

8  2,  e.  87,  1893  S.  D.  S.  D.  Rev.  Pol.  C.  671.  N.  D.  Rev.  C.  484-6. 

Rule  of  court  that  suitor  must  procure  transcript  of  entire  testimony  before  settlement 
of  statement  or  bill  of  exceptions,  unauthorized.  Kaeppler  v.  Pollock,  8  N.  D.  59,  76  N. 
W.  987. 

Not  judge's  duty  to  require  him  to  read  Jiotes  in  settling  bill  of  exceptions.  Myers 
V.  Campbell,  11  S.  D.  433,  78  N.  W.  353. 

County  Courts. 

%  2,  c.  104,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  683.  N.  D.  Rev.  C.  2586. 

Maximum  salary  of  county  judges  in  countries  having  increased  jurisdiction  is  limited 
to  $2,500.    State  ex  rel.  Davis  v.  Fabrick,  18  N.  D.  402,  121  N.  W.  65. 

Attorneys. 

§  1,  c.  60,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  685.  N.  D.  Rev.  C.  495. 

Attorney  licensed  to  practise  by  circuit  court  prior  to  chap.  21,  Laws  1893,  S.  D.  ad- 
mitted to  practise  in  the  supreme  court  without  further  examination.  Re  Helwig,  5 
S.  D.  272,  68  N.  W.  674. 

"Attomev"  means  one  who  holds  license  to  practice  law.  Danforth  v.  Egan,  23  S.  D. 
43,  119  N.  W.  1021. 

§  2,  c.  60,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  686.  N.  D.  Rev.  C.  496. 

One  applying  for  application  on  certificate  from  another  state  must  show  good  moral 
standing.     Re  Olmstead,  11  N.  D.  306,  97  N.  W.  943. 

Legal  ethics  as  part  of  attorney's  qualifications.  Danforth  v.  Egan,  23  S.  D.  43,  119 
N.  W.  1021. 

§  3,  c.  60,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  687.  N.  D.  Rev.  C.  498. 

Applicant  holding  certificate  in  other  state  must  prove  that  he  has  practised  three 
years.    In  re  Application  for  Admission  to  Practice,  14  S.  D.  429,  85  N.  W.  992. 

Certificate  of  admission  in  other  state  conclusive  that  holder  is  "learned  in  the  law." 
Howard  v.  Bums,  14  S.  D.  383,  85  N.  W.  920. 

One  applying  for  application  on  certificate  from  another  state  must  show  good  moral 
standing.    Re  Olmstead,  11  N.  D.  306,  97  N.  VV.  943. 

§  7,  c.  60,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  691.  N.  D.  Rev.  0.  499. 

A  nonresident  attorney  may  be  allowed  to  assist  in  the  prosecution  of  a  criminal  case. 
State  V.  Kent,  4  N.  D.  577,  62  N.  W.  631. 

§  10,  c.  60,  1901  8.  D.  S.  D.  Rev.  Pol.  C.  694. 

As  to  taxing  referee's,  witnesses'  and  stenogniplier's  fees  and  other  costs  in  disbarment 
proceedings.     Re  Egan,  22  S.  D.  563,  119»  N.  W.  42. 

C.  L.  465,  466.  S.  D.  Rev.  Pol.  C.  697,  698.  N.  D.  Rev.  C.  501. 

One  fraudulently  procuring  judgment  by  misleading  court  is  guilty  of  deceit  and  un- 
professional conduct.     Re  Freerks,  11  N.  D.  120,  90  N.  W.  265. 

C.  L.  460.  S.  D.  Rev.  Pol.  C.  698.  •  N.  D.  Rev.  C.  501. 

Attorney  stipulating  in  receipt  for  money  that  he  will  save  client  from  alimony  and 
costs  and  defeat  divorce  action,  is  guilty  of  fraud  and  deceit.  Re  Elliott,- 18  S.  D.  264, 
100  N.  VV.  431. 

C.  L.  407.  •  S.  D.  Rev.  Pol.  C.  699.  N.  D.  Rev.  C.  502. 
Attomev  acting  within  scope  of  authority  binds  client.    Feury  v.  McCormick  Co.  6  S. 

D.  306,  61  "N.  W.  162. 

Aereement  between  attorneys  giving  court  jurisdiction  to  hear  motion  for  new  trial 
must  be  in  writing.     Kaslow  v.  Chamberlain,  17  N.  D.  449,  117  N.  W.  529. 

Evidence  of  oral  agreement  as  to  amendment  of  pleading,  inadmissible,  when  denied  by 
opponent.     Gibson  v.  Allen,  18  S.  D.  417,  100  N.  W.  1096. 

Oral  stipulations  of  attorneys  will  not  bind  clients.  Sunday  v.  Smith,  23  S.  D.  308, 
121  N.  W.  792. 

May  bind  client  for  expenses  incurred  in  taking  appeal.  Pilcher  v.  Trust  Co.  12  S.  D. 
82,  80  N.  W.  151. 
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C.  L.  469.  8.  D.  Rev.  Pol.  C.  701.  N.  I>.  Rct.  C  50t 

Cannot  become  mwety  In  any  suit,  or  Traive  objection.    Pedc  v.  Phillips,  4  D.  430,  M  N. 

W.  66;  Towle  v.  Bradley,  2  S.  D.  472,  50  N.  W.  1057. 

Statute  deprives  of  power  to  become  such  sorety,    Dennett  v.  Reisdorfer,  16  S.  D.  MS, 
00  N.  W.  138. 

C.  L.  470.  S.  D.  Rev.  Pol.  C.  702.  N.  D.  Rev.  C.  0295. 

Entry  of  notice  is  notice  to  none  except  judgment  debtor.    Clark  y.  Sullivan,  1  N.  D. 
280,  65  N.  W.  733. 

Attorney  must  show  possession  in  course  of  professional  employment  to  establidi  lies. 
Winans  v.  Grable,  18  S.  D.  182,  99  N.  W.  1110. 

Lien  is  dormant  until  actively  asserted.    Pirie  v.  Harkness,  3  S.  D.  178,  52  N.  W.  Ml. 
Lien  attaches  not  only  to  judgment,  but  to  cause  of  action  on  bond  on  appeal  there- 
from.   Leighton  v.  Serveson,  8  S.  D.  350,  66  N.  W.  938. 

Judgment  on  appeal  for  costs  set  off  pro  tanto  against  similar  judgment  in  same  action, 
regardless  of  such  lien.    Lindsay  v.  Pettigrew,  8  S.  D.  244,  66  N.  W.  321. 

Lien  cannot  be  defeated  by  judgment  debtor's  right  of  set-off.    Hroch,T.  Anltmaa  k 
Taylor  Co.  3  S.  D.  477,  54  N.  W.  269. 

C.  L.  470,  471,  8.  D.  Rev.  PoL  C.  702,  703. 

On  judgment  releasing  attorney's  lien  on  judgment  on  giving  of  bond  for  psymeot 
thereof.    Hosteller  v.  Holbom,  21  S.  D.  547,  114  N.  W.  693. 

C.  L.  473.  8.  P.  Rev.  PoL  C.  704.  N.  D.  Rev.  C.  50*. 

Supreme  court  has  inherent  power  to  suspend  and  disbar.  Re  Simpson,  9  N.  D.  379, 
83  N.  W.  641. 

Act  of  state's  attorney  in  gambling  in  public  place  on  roulette  wheel  and  not  prosecutiog 
keeper,  is  misdemeanor  authorizing  disbarment.    Re  Voss,  11  N.  D.  640,  90  N.  W.  13. 

i     .Act  of  attorney  in  advising  and  participating  in  violation  of  injunctional  order,  is 
ground  for  disbarment.     Re  Elliott,  18  S.  D.  264,  100  N.  W.  431. 

Although  supreme  court  possesses  power  to  disbar,  proceedings  should  be  initiated  is 
district  court.     Re  Freerks,  11  N.  D.  120,  90  iJ.  W.  265. 

Conviction  of  infamous  crime  cause  for  disbarment  notwithstanding  writ  of  error  of 
United  States  Supreme  Court.    Re  Kirby,  84  Fed.  606. 

Record  of  conviction  of  crime,  conclusive  evidence  of  moral  turpitude.  Re  Kirby,  10 
S.  D.  322,  73  N.  W.  92.  39  L.  R.  A.  856. 

Disbarment  proceeding  not  a  criminal  prosecution;  laches  in  prosecution  no  defenK. 
Re  Crum,  7  N.  D..316,  76  N.  W.  267. 

A  state's  attorney  rendering  assistance  to  a  .defendant  violates  his  duties  as  an  at- 
orney.    Re  Voss,  11  N.  D.  — ,  90  N.  W.  16. 

Conviction  in  Federal  court  sufficient  cause  for  disbarment  in  state  court.  Re  Kirby,  10 
.S.  D.  414,  73  N.  W.  907. 

Only  statutory  grounds  for  disbarment  considered.  Re  E^ton,  4  N.  D.  614,  62  N.  W- 
597. 

No  summary  suspension  or  disbarment  for  contempt.  State  ▼.  Root,  5  N.  D.  487,  67  1^- 
VV.  590. 

C.  L.  477.  N.  D.  Rev.  C  510. 

Disbarment  proceedings  should  be  initiated  in  district  court  Re  Freerks,  11  N.  D.  120, 
1*0  N.  W.  205. 

Administration  of  Oatht. 

C.  L.  487.  S.  D.  Rev.  Pol.  C.  726.  N.  D.  Rev.  C.  533- 

Notaries  can  administer  oaths  anywhere  in  state.  State  ▼.  Henning,  3  S.  D.  492,  64  K- 
\V.  636. 
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Notarie*  Public. 

C.  L.  494.  S.  D.  Rev.  Pol.  C.  733.  N.  D.  Rev.  C.  535. 

Seal  not  essential  to  verification  of  pleading  judicial  notice  that  person  subscribing  is 
notary.    Wiley  v.  Carson,  15  S.  D.  298,  89  N.  W.  476. 

May  perform  oflScial  acts  anywhere  in  state.  State  v.  Henning,  3  S.  D.  492,  54  N.  W. 
530. 

Omission  of  notary's  seal  to  jurat  in  notice  for  mechanics'  lien  not  cured  by  parol  evi- 
dence.   Hill  V.  Building  Co.  6  8.  D.  160,  60  N.  W.  762. 

C.  L.  601.  S.  D.  Rev.  Pol.  C.  740.  N.  D.  Rev.  C.  542. 

Certificate  of  protest  prima  facie  evidence  of  dishonor  of  commercial  paper.  Ashe  v. 
IJcasley,  6  N.  D.  191,  69  N.  W.  188. 

C.  L.  607.  S.  D.  Rev.  Pol.  C.  746. 

Certificate  of  acknowledgment  to  recorded  mortgage  prima  facie  evidence  of  every  neces- 
sary recital.    Northwestern  Loan  Co.  v.  Jonasen,  11  S.  D.  566,  79  N.  W.  840. 

'  Counties. 

C.  L.  511-535.  S.  D.  Rev.  Pol.  C.  750-774.  N.  D.  Rev.  C.  2300-2322. 

Selection  of  county  seat  on  organization  of  county  is  temporary  until  submitted  to 
electors  at  general  election.    State  ex  rel.  Simons  v.  Nyquist,  22  S.  D.  200,  116  N.  W.  754. 

C.  L.  613.  S.  D.  Rev.  Pol.  C.  753.  N.  D.  Rev.  C.  2303. 

E.xact  tvpographical  boundaries  not  necessary  to  "county  seat."  Fall  Riv.  County  v. 
Powell,  5  S.D.  49,  58  N.  W.  7. 

C.  L.  635.  S.  D.  Rev.  Pol.  C.  774.  N.  D.  Rev.  C.  2322. 
Attaching  lands  for  judicial  purposes  is  not  "annexing."    State  v.  Board,  1  S.  D.  292, 

46  N.  W.  1127.  ., 

§  1,  c.  45,  1893  S.  D.  S.  D.  Rev.  Pol.  C.  775.  N.  D.  Rev.  C.  2329. 

(amended  1907) 

As  to  right  of  electors  of  town  to  vote  upon  all  petitions  in  refere'nce  to  division  of 
comity,  that  conform  to  statute.  State  ex  rel.  Steel  v.  Fabrick,  17  N.  D.  532,  117  N.  W. 
860. 

c.  73,  1906  N.  D.  N.  D.  Rev.  C.  2370,  et  seq. 

As  to  constitutionality  of  statute.  State  ex  rel.  Madderson  v.  Nohle,  16  N.  D.  168, 
125  Am.  St.  Rep.  628,  112  N.  W.  141. 

c.  69,  1903  N.  D. 

Unconstitutional  as  authorizing  extension  of  boundaries  to  include  unorganized  terri- 
tory without  majority  vote.  State  ex  rel.  Frich  v.  Stark  County,  14  N.  D.  368,  103  N. 
W.  913. 

County  Seats.  . 

§  2,  c.  64,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  792.  N.  D.  Rev.  C.  2358. 

Changed  only  by  majority  of  all  votes  cast  at  election.  Adkins  v.  Lien,  10  S.  D.  436,  73 
N.  W.  909. 

County  failing  to  select  cannot  resubmit  question  for  four  years.  State  v.  Porter,  13 
S.  D.  126,  82  N.  W.  415. 

S  3,  c.  64,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  793. 

Oflice  to  be  maintained  by  county  officer  must  be  at  county  seat.     State  v.  Porter,  15  S. 

D.  387,  89  N.  W.  1012. 

Supp.  Dak.  Dig.— 68. 
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Mandamus  to  compel  holding  of  offices  at  county  seat.  State  v.  Langlie,  5  K.  D.  394, 
67  N.  W.  958. 

c.  77,  1905  N.  D.  N.  D.  Rev.  C.  2366,  2367. 

Unconstitutional  as  special  legislation.    Re  Connolly,  17  N.  D.  546,  117  N.  W.  946. 

Corporate  Powers  and  LiabiUtiea  of  Counties. 

C.  L.  672.  S.  D.  Rev.  Pol.  C.  795.  K.  D.  Rev.  CX  2377. 
May  sue  in  corporate  capacity.    McCook  Ck).  v.  Kammoss,  7  S.  D.  558,  64  N.  W.  1123, 

58  A.  S.  R.  854,  31  L.  R.  A.  461 ;  Barrett  v.  Stutsman  County,  4  N.  D.,  175,  59  N.  W.  964; 
State  v.  Davis,  11  S.  D.  Ill,  75  N.  W.  897,  74  A.  S.  R.  780;  Lyman  County  v.  SUte, » 
S.  D.  413,  69  N.  W.  601. 

County  Commissioners. 

.  C.  L.  576  et  seq.  S.  D.  Rev.  Pol.  C.  809-865.  N.  D.  Rev.  C.  238«. 

On  party  nominations  for  county  commissioners.    State  ex  rel.  Long  v.  Rexford,  21  S. 

D.  86,  109  N.  W.  216. 

8  4,  c.  96,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  810. 

County  commissioner  will  not  lose  o£Rce  by  moving  to  another  district  in  county.  Gnr 
v.  Beadle  County,  21  S.  D.  97,  110  N.  W.  36. 

C.  L.  576,  577.  S.  D.  Rev.  Pol.  C.  811,  812.        N.  D.  Rev.  C.  2386,  2387. 

Commissioners  bound  to  call  county  judge  and  auditor  together,  where  petition  i" 
divide  county  is  duly  presented.  State  ex  rel.  Schilling  v.  Menzie,  17  S.  D.  535,  97  N.  W. 
745. 

§  1,  c.  66,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  813.  N.  D.  Rev.  C.  238S. 

Districts  can  only  be  changed  every  third  year.  Van  Den  Bos  v.  Board,  11  S.  D.  190.  7(> 
N.  W.  936. 

§  1,  c  66,  1899  8.  D.  S.  D.  Rev.  Pol.  C.  816.  N.  D.  Rev.  C.  239i 

Object  of  special  meeting  must  be  stated  in  call  with  reasonable  certainty.  Enunon$ 
County  V.  Bank,  9  N.  D.  583,  84  N.  W.  379. 

C.  L.  578.  S.  D.  Rev.  Pol.  C.  817.  N.  D.  Rev.  C.  23f>l. 

As  to  necessity  of  seal  on  certificate  of  tax  sale.  Beggs  v.  Paine,  15  X.  D.  436,  109 
N.  W.  322. 

Affixing  county  seal  to  contract  makes  it  a  specialty.  Heffleman  v.  Pennington  Cousty. 
3  S.  D.  162,  52  N.  W.  851. 

C.  L.  581.  S.  D.  Rev.  Pol.  C.  819.  N.  D.  Rev.  0.  239J. 

Auditor's  warrants  invalid  unless  signed  by  chairman  of  commissioners.    State  v.  R.v*ii. 

9  N.  D.  419,  83  N.  W.  866. 

Warrants  issued  by  chairman  and  clerk  of  de  facto  board  valid.  Merchants'  Bank  v. 
McKinncy,  2  S.  D.  106,  48  N.  W.  841. 

Bonds  issued  by  chairman  and  clerk  without  authoritv,  invalid.  Brown  v.  Bon  Homme 
Co.  1  S.  D.  216,  46  N.  W.  173. 

C.  L.  586.  S.  D.  Rev.  Pol.  C.  824.  N.  D.  Rev.  C.  2397. 

Keeping  minutes  of  proceedings  by  board  of  equalization  in  separate  book  as  compliaiMC 
with  statute.     Fisher  v.  Betts,  12  N.  D.  197,  96  N.  W.  132. 

Mandamus  lies  to  compel  supervisors  to  enter  their  findings  on  their  records.  State 
ex  rel.  Andrews  v.  Boyden,  18  S.  D.  388,  100  N.  W.  763. 

C.  L.  586,  587.  S.  D.  Rev.  Pol.  C.  824,  825.  N.  D.  Rev.  C.  2397. 

Writ  of  certiorari  should  be  directed  to  board  of  countv  commissioners  and  not  to  the 
auditor.     State  ex  rel.  Lindsay  v.  Boyden,  18  S.  D.  379.  100  X.  W.  761. 

C.  L.  591.  S.  D.  Rev.  Pol.  C.  829.  X.  D.  Rev.  C.  2398. 

Strictly  construed  when  county  commissioners  charge  public  officer  with  penal  oBttst. 
Minnehaha  County  v.  Thome,  6  S.  D.  449,  61  N.  W.  688. 

No  action  by  state's  attorney  unless  authorized  by  commissioners.  Hughes  County  v. 
Ward,  81  Fed.  314. 

County  commissioners  may  sell  uncollectible  notes  due  county,  to  outgoing  officer  »«* 
officially  interested.    Brown  County  v.  Jenkins,  11  S.  D.  330,  77  X.  W.  579. 
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County  eommissioners  Iiave  power  to  compromise  disputed  claims.  State  ▼.  Davis,  11 
S.  D.  Ill,  76  N.  W.  879,  74  A.  S.  R.  780. 

C.  L.  591,  602.  S.  D.  Rev,  Pol.  C.  829,  830.  X.  D.  Rev.  C.  2399,  2400. 

Powers  of  county  commiBsioners.  State  ex  rel.  Wiles  v.  Albright,  11  N.  D.  22,  88  N.  W. 
729. 

C.  L.  691-693.  S.  D.  Rev.  Pol.  C.  829-831.  N.  D.  Rev.  C.  2399-2401. 

Board  of  county  commissioners  is  not  empowered  to  employ  attornev  to  collect  judg- 
ment due  it.    Fox  v.  WaUey,  13  N.  D.  610,  102  N.  W.  161. 

C.  L.  692.  S.  D.  Rev.  Pol.  C.  830.  N.  D.  Rev.  C.  2400. 

Committee  of  county  treasurer,  auditor  and  chairman  of  county  commissioners  must 
purchase  stationery  for  county  officers'  use.  Knight  v.  Cass  County,  14  N.  D.  340,  103  N. 
W.  940. 

C.  L.  593.  S.  D.  Rev.  Pol.  C.  831.  N.  D.  Rev.  0.  2401. 

County  treasurer  cannot  bind  county  for  clerk  hire.  Jacobson  v.  Ransom  County,  15 
X.  D.  69,  105  N.  W.  1107. 

Board  of  county  commissioners  empowered  to  sell  and  assign  judgment  obtained  for 
personal  property  taxes.    Hagler  v.  Kelly,  14  N.  D.  218,  103  N.  W.  629. 

C.  L.  695.  S.  D.  Rev.  Pol.  C.  833.  N.  D.  Rev.  C.  2405. 

Resolution  as  to  issuing  courthouse  bonds  should  specify  amount  to  be  voted  upon.  Ter- 
ritory V.  Steele,  4  D.  78,  23  N.  W.  91. 

C.  L.  603.  S.  D.  Rev.  Pol.  C.  843.  N.  D.  Rev.  C.  2414. 

County  warrant  sealed  instrument;  action  must  be  brought  within  twenty  years.  Hef- 
fleman  v.  Pennington  Co.  3  S.  D.  162,  62  N.  W.  851. 

C.  L.  606.  S.  D.  Rev.  Pol.  C.  846.  N.  D,  Rev.  C.  2418. 

Absence  of  suitable  buildings  and  vaults  at  county  seat  no  defense  to  action  to  compel 
county  officers  to  hold  offices  there.    State  v.  Porter,  15  S.  D.  387 ;  89  N.  W.  1012. 

Officer  cannot  rent  an  office  at  charge  of  county;  remedy  is  by  mandamus.  Cleary  T. 
Eddy  County,  2  N.  D.  397,  51  N.  W.  586. 

C.  L.  607.  8.  D.  Rev.  Pol.  C.  847.  N.  D.  Rev.  C.  2419, 

Expenditure  by  county  of  greater  sum  than  annual  revenue  for  the  current  year  must 
be  submitted  to  voters.    State  v.  Getchell,  3  N.  J>.  243,  66  N.  W.  686. 

S  1,  c.  53,  1896  S.  D.  S.  D.  Rev.  Pol.  C.  849.  N.D.  Rev.  C.  2421. 

County  treasurer,  and  not  county  board,  to  designate  paper  to  publish  tax-sale  notices. 
Dewell  V.  Board,  8  8.  D.  452,  66  N.  W.  1079. 

C.  li.  610.  S.  D.  Rev.  Pol.  C.  850.  K.  D.  Rev.  C.  2423. 

Inapplicable  to  refusal  of  county  commissioners  to  meet  to  consider  petition  or  call 
commission  together.     State  ex  rel.  Schilling  v.  Menzie,  17  S,  D.  536,  97  N.  W.  745. 

Notice  of  appeal  by  state's  attorney  must  be  served  on  claimant.  Lyman  County  v. 
Board,  14  S.  D.  341,  86  N.  W.  597. 

Appeal  from  action  of  county  commissioners  must  be  tried  de  novo.  Goldstreet  v.  Xew- 
ton,  2  D.  149,  3  N.  W.  329. 

No  equitable  relief  when  appeal  lies  from  decision.  Wood  v.  Bangs,  1  D.  172,  46  N. 
W.  686. 

Rejection  of  claim  no  bar  to  action  in  court.  Spencer  v.  Sully  County,  4  D.  474,  33  N. 
W.  97. 

Appeal  lies  from  decision  of  board  sitting  as  board  of  equalization.  Pierre  Water- 
works Co,  v,  Hughes  County,  5  D.  145,  ?7  X.  W.  733. 

Court  has  no  jurisdiction  on  appeal  if  it  could  not  have  heard  the  case  originally. 
Champion  v.  Board,  5  D.  416,  41  X.  W.  739. 

Owner  of  newspaper  who  failed  to  appeal  from  refusal  of  board  to  designate  it  as  of- 
ficial paper,  not  entitled  to  mandamus.    Taubman  v.  Board,  14  S.  D.  206,  84  N.  W.  784. 

Refusal  of  board  to  employ  clerk  for  county  treasurer,  final  unless  appeal  is  taken. 
Tillotson  v.  Potter  County,  10  S.  D.  60,  71  X.  W.  754. 

C.  L.  610-614.  S.  D.  Rev.  Pol.  C.  850-854.  N.  D.  Rev.  C.  2423-2427. 

Sufficiency  of  serving  notice  of  appeal  on  trustee  of  corporation  and  executing  under- 
taking to  corporation.    Starcher  v.  Gregory,  23  S.  D.  217,  121  N.  W.  388. 
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C.  L.  617.  S.  D.  Rev.  Pol.  C.  857.  N.  D.  Rev.  C.  2430. 
Twenty  per  cent  penalty  may  be  recovered  in  action  against  county  treasurer  and  sun- 
ties  for  money  due  county.    Jerauld  County  v.  Williams,  7  S.  D.  196,  63  N.  W.  905. 

§  1,  c.  63,  1895  S.  D.  S.  D.  Rev.  Pol.  C.  862. 

Not  necessary  before  suit  to  present  claim  of  state  for  taxes  collected  in  unorganised 
counties.     State  v.  Pennington  County,  13  S.  D.  430,  83  N.  W.  663. 

A  statement  of  facts  wliich  will  enable  board  to  understand  and  determine  claim  npim 
merits,  is  final.     Thomas  v.  Douglas  County,  13  S.  D.  520,  83  N.  W.  680. 

Count!/  Funds. 

N.  D.  Rev.  C.  2437. 
As  to  liability  of  sureties  on  bond.    Cass  County  v.  American  Exch.  State  Bank,  11  N. 

D.  238,  91  N.  W.  59. 

Register  of  Deeds. 

t .  L.  624.  S.  D.  Rev.  Pol.  C.  866.  N.  D.  Rev.  C.  24». 

Deed  filed  for  record  without  demand  of  fees  must  be  recorded.  Parrish  v.  Mahanr,  10 
S.  D.  276,  73  N.  W.  97,  65  A.  S.  R.  715. 

Duty  to  record  certain  documents  on  payment  of  fees.  Erskine  v.  Steele  Co.  4  N.  D. 
330,  00  N.  W.  1050,  28  L.  R.  A.  645. 

C.  L.  626-630.  S.  D.  Rev.  Pol.  C.  868-871.  N.  D.  Rev.  C.  2452-2455. 
Purchaser  of  real  property  is  charged  with  notice  of  what  he  would  find  on  examinine 

numerical  index  in  register's  ofiice.    Fullerton  Lumber  Co.  v.  Tinker,  22  S.  D.  427,  118  X. 
\V.  700,  18  A.  4  E.  Ann.  Cas.  11. 

County  Treasurer. 

c.  134,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  879  et  seq. 

Salaried  county  treasurer  is  not  entitled  to  commission  on  real  estate  sold  to  countT 
nor  to  compensation  for  issuing  tax  sale  certificates.    Campbell  County  v.  Overbv.  20  S. 

D.  640,  108  N.  W.  247. 

County  treasurer  entitled  to  1%  commissions  for  collecting  city  and  school  tax.  Ceottf- 
ville  V.  Turner  County,  23  S.  D.  424,  122  N.  W.  350. 

§  5,  c.  134,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  883. 

Employment  of  deputy  within  discretion  of  county  commissioners.  Tillotson  v.  Potter 
County,  13  S.  D.  460,  83  N.  W.  623. 

c.  209,  1909  8.  D.  S.  D.  Rev.  Pol.  C.  p.  219a. 

As  authorizing  county  treasurers  to  collect  delinquent  personal  property  tax  bv  soit 
Acme  Harvesting  Mach.  Co.  v.  Hinkley,  23  S.  D.  509,  122  N.  W.  482. 

County  Auditor. 

C.  L.  649.  .     S.  D.  Rev.  Pol.  C.  885.  N.  D.  Rev.  C.  24«. 

Mandamus  lies  to  compel  supervisors  to  enter  their  findings  on  their  records.  State  ei 
rel.  Andrews  v.  Boyden,  18  S.  D.  388,  100  N.  W.  763. 

Writ  of  certiorari  should  be  directed  to  board  of  county  commissioners  and  not  to  the 
auditor.     State  ex  rel.  Lindsay  v.  Boyden,  18  S.  D.  379,  100  N.  W.  761. 

e.  L.  648.  S.  D.  Rev.  Pol.  C.  889. 

Immaterial  that_bond  runs  to  county,  in  action  thereon  by  state  for  use  of  injured  pts- 
son.    State  v.  Barnes,  10  S.  D.  306,  73  N.  W.  80. 

c.  207,  1903  S.  D.  S.  D.  Rev.  Pol.  C.  894. 

Not  unconstitutional  as  delegating  legislative  power  to  county  commisMonera  to  pre- 
scribe compensation  of  county  officers.  Brookings  County  v.  Murphy,  23  S.  D.  311, 121  N. 
W.  793. 

§  2,  c.  95,  1901   S.  D.  S.  D.  Rev.  Pol.  C.  895. 

Kmployment  of  deputies  is  within  discretion  of  county.  Tillotson  v.  Potter  County.  IS 
S.  D.  460,  83  N.  W.  623;  Tillotson  v.  Potter  County,  10  S.  D.  60,  71  N.  W.  764. 

Register  of  deeds  entitled  onlv  to  fees  collected  by  him.  Smithson  v.  Fall  River  Oonirty, 
15  S.  D.  34,87  N.  W.  1. 
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County  Survct/or. 

C.  L.  689.  S.  D.  Rev.  Pol.  C.  921.  N.  D.  Bev.  C.  2538. 

Presumption  of  aecaracy  of  surveys  refers  to  measurements  and  computations,  not  to 
disputed  starting  points  of  boundaries.     Radford  v.  Johnson,  8  N.  D.  182,  77  N.  W.  601. 

Presumption  of  accuracy  confined  to  authenticated,  recorded  survey.  Parol  evidence 
rannot  take  place  of  surveyor's  official  report.  Arneson  v.  Spawn,  2  S.  D.  269,  49  N.  VV. 
30«6,  39  A.  S.  R.  783. 

Duty  to  malce  survey  of  public  roads  when  directed  by  county  commissioners.  Van  Ant- 
werp V.  Township,  3  S.  D.  305,  53  N.  VV.  82. 

Presumption  of  correctness  overcome  bv  failure  of  survev  to  describe  highwav  aa  orig- 
inally established.    Dunstan  v.  City,  7  X.D.  1,  72  N.  W.  899. 

C.  L.  691.  S.  D.  Rev.  Pol.  C.  923.  N.  D.  Rev.  C.  2540. 

Resurvey  of  lands  must  be  in  accordance  with  laws  of  United  States.  Nystrom  v.  Lee, 
10  N.  D.  561,  114  N.  W.  478. 

As  to  method  of  ascertaining  quarter  section  by  resurvey.  Phillips  v.  Hink,  21  S.  D. 
501,  114  N.  W.  699. 

Resurvey  must  follpw  boundaries  and  monuments  of  original  government  survey  if 
they  can  be  identified.  Randall  v.  Burk  Township,  4  S.  D.  337,  67  N.  W.  4;  Dowdle  v. 
(  ornue,  9  S.  D.  126,  68  N.  VV.  194;  McGray  v.  Monarch  Elevator  Co.  16  S.  D.  — ,  91  N. 
VV.  467. 

O.  L.  694.  S.  D.  Rev.  Pol.  C.  926.  N.  D.  Rev.  C.  2543. 

Courses  and  distances  in  government  field  notes  considered  where  boundaries  not  fixed, 
and  monuments  in  dispute.  Hanson  v.  Township,  4  S.  D.  358,  57  N.  W.  11;  Randall  v. 
Burk  Township,  4  S.  D.  337,  57  N.  VV.  4. 

Recognition  of  certain  corners  by  adjoining  landowners  not  conclusive  that  they  arc 
government  comers.    Cope  v.  Eckert,  15  S.  D.  177,  87  N.  W.  972. 

Question  of  location  of  boundarv  line  for  jury  where  monuments  destroyed.  White  v. 
Amrhien,  14  S.  D.  270,  85  N.  VV.  19]. 

State's  Attorney. 

S.  D.  Rev.  Pol.  C.  927-}. 

"Attorney"  means  one  who  holds  license  to  practice  law.  Danforth  v.  Egan,  23  S.  D. 
43,  119  N.  W.  1021. 

C.  L.  428.  S.  D.  Rev.  Pol.  C.  928.  N.  D.  Rev.  C.  2494. 

Employment  of  counsel  to  assist  state's  attorney  ultra  viret.    Storey  v.  Murphy,  9  N. 

D.  116,  81  N.  W.  23. 

Counsel  emploved  bv  private  parties  may  assist  in  a  criminal  trial.  State  v.  Kent.  4 
N.  D.  577,  62  N.  W.  631. 

Duty  to  bring  action  to  enforce  dissolution  of  corporation.  Dudley  v.  Dakota  Co.  11 
S.  D.  559,  79  N.  VV.  839. 

When  disqualified,  court  not  authorized  to  appoint  an  attorney  to  argue  appeal  for 
state  in  supreme  court;  duty  devolves  upon  attorney  general.  State  v.  Marshall  County, 
14  S.  D.  149,  84  N.  W.  775. 

Order  that  fee  of  attorney  appointed  by  court  to  prosecute  criminal  case  'v/C  deducted 
from  salarv  of  state's  attorney,  reviewable  on  certiorari.  State  v.  Lauder,  11  N.  D.  136, 
90  N.  W.  564. 

Board  of  county  commissioners  is  not  empowered  to  employ  attorney  to  collect  judg- 
ment due  it     Fox  v.  Walley,  13  N.  D.  610,  102  N.  W.  161. 

C.  L.  434.  S.  D.  Rev.  Pol.  C.  934.  N.  D.  Rev.  C.  2497. 

State  attornev's  salary  cannot  be  depleted  where  he  is  in  court  and  able  to  perform  his 
official  duties.   'State  ex  rel.  Clyde  v.  Lauder,  11  N.  D.  136,  90  N.  VV.  564. 

S  1,  c.  108,  1891  S.  D.  S.  D.  Rev.  Pol.  C.  936. 

Deputy  may  be  under  twenty-five  vears  of  age.  State  v.  Phelps,  5  S.  D.  480,  59  N.  W. 
471. 

c  187,  1907  N.  D. 

Deputy  enforcement  commissioner  has  no  right,  as  assistant  state's  attorney,  to  visit 
grand  juryroom.     Ex  parte  Corliss,  16  X.  D.  470,  114  N.  W.  962. 
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( .  I..  431.  S.  D.  Rev.  Pol.  C.  937. 

I'ommigaionerg  cannot  diminish  salary  during  term  of  office.  Polk  t.  Minnehaha  CbnotTi 
5  U.  129,  37  N.  W.  93. 

0.  L.  433.  S.  D.  Rev.  Pol.  C.  938.  N.  D.  Rev.  C.  2484. 

Contract  with  county  commissioners  to  prosecute  a  suit  upon  contingent  fee  is  altr* 
Hres  and  void.    Storey  v.  Murphy,  9  N.  D.  116,  81  N.  W.  23. 

Subject  to  removal  for  unlawful  exaction  of  money  from  county.  Re  Simpaon,  9  X.  Dl 
379,  83  N.  W.  541. 

County  commissioners  have  no  authority  to  summarily  declare  office  vacant,  because  in- 
cumbent not  eligible,  where  he  has  entered  upon  the  duties.  Howard  v.  Bums,  14  S.  IX 
383,  86  N.  W.  920. 

N.  D.  Rev.  C.  24M. 
As  to  power  of  district  judge  to  appoint  special  counsel  to  assist  state's  attorney.    Foi 
V.  VValley,  13  N.  D.  610,  102  N.  W.  161. 

Clerk  of  County  and  Cirouit  Cottrt. 

C.  L.  442.  S.  D.  Rev.  Pol.  C.  952.  .     N.  D.  Rev.  C.  2501 

Adjournment  for  more  than  four  days  presumed  made  by  judge  in  absence  of  shoving 
to  contrary.    Myers  v.  Mitchell,  1  S.  D.  249,  46  N.  W.  246. 

County  Bonds. 

c.  94,  1901,  S.  D.  S.  D.  Rev.  Pol.  C.  963. 

Issuance  of  county  bonds  in  excess  of  5%  indebtedness  limit,  to  refund  warrants,  ia 
lawful,  where  exchange  will  diminish  indebtedness.  Walling  v.  Lummis,  16  S.  D.  349,  K 
N.  \V.  1063. 

§  1,  c  49,  1897  S.  D.  8.  D.  Rev.  PoL  0.  970.  N.  D.  Rev.  C.  25«X 

Question  of  issuing  bonds  for  erection  of  court  house  and  jail  in  one  building  may  be 
voted  upon  as  one  question.    Hughes  v.  Pierce  County,  18  N.  £>.  474,  122  N.  W.  799. 

§  3,  c.  49,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  972.  N.  D.  Rev.  C.  2S«5. 

As  to  sufficiency  of  notice  of  election  on  issuance  of  bonda.  Hughes  v.  Pierce  Const;, 
18  N.  D.  474, 122  N.  W.  799. 

Townships. 

C.  L.  712.  S.  D.  Rev.  PoL  C.  1004.  N.  D.  Rev.  a  30S». 

Supervisors  possess  only  powers  expressly  conferred  by  statute.  Aldrich  v.  Collins,  5 
S.  D.  154,  62  N.  W.  854  j  Van  Antwerp  v.  Dell  Rapids  Township,  3  S.  D.  305,  53  X.  W.  Si 

Right  to  exercise  any  corporate  power  denied  if  in  doubt.  Aldrich  v.  Collins,  3  S.  0- 
154,  52  N.  W.  854;  Van  Antwerp  v.  Dell  Rapids  Township,  3  S.  D.  306,  63  N.  W.  8i 

C.  L.  714.  S.  D.  Rev.  Pol.  0.  1006.  N.  D.  Rev.  C.  S601. 

Township  election  day  is  not  a  legal  holiday.  State  v.  Currie,  8  N.  D.  545,  80  K.  VV. 
475. 

C.  L.  715,  722.  S.  D.  Rev.  Pol.  C.  1007,  1014.        N.  D.  Rev.  C.  3062,  3083. 

Supervisors  not  empowered  to  purchase  road  machine  without  electors'  authority. 
F.  C.  Austin  Mfg.  Co.  v.  Twin  Brooks  Twp.  16  S.  D.  126,  01  N.  W.  470. 

C.  L.  768.  S.  D.  Rev.  Pol.  C.  1060.  N.  D.  Rev.  C.  3129. 

Supervisors  levy  the  highway,  labor,  and  road  tax,  but  its  expenditure  is  under  taa- 
trol  of  road  overseers.    .Aldrich  v.  Collins,  3  S.  D.  154,  52  N.  W.  854. 

§  1,  c.  118,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  1065. 

Supervisors'  purchase  of  road  machine  must  be  authorized  by  electors.  F.  C  Anstia 
Mfg.  Co.  v.  Township,  16  S.  D.  — ,  91  N.  W.  470. 

C.  L.  772.  S.  D.  Rev.  Pol.  C.  1067.  N.  D.  Rev.  C.  SIM. 

Distinction  between  incorporated  town  and  organized  township.  Town  of  Dell  Rapi<b 
V.  Ir\ing,  7  S.  D.  310,  64  N.  W.  149,  29  L.R.A.  861. 

C.  L.  783.  S.  D.  Rev.  Pol.  C.  1077.  N.  D.  Rev.  C.  3145. 

Township  treasurer  must  keep  funds  separate.  Aldrich  y.  Collins,  3  S.  D.  154,  52  N. 
W.  854. 
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C.  L.  792.  S.  D.  Rw.  Pol.  C.  1086.  N.  D.  Rev.  C.  3154. 

Presentation  of  claim  for  audit  not  a  condition  precedent  to  brinnng  suit.  Short  v. 
Township,  8  S.  D.  148,  68  N.  W.  432. 

C.  L.  800-803.  S.  D.  Rev.  Pol.  C.  1094-1097.        N.  D.  Rer.  C.  3162-3166. 

Powers  and  duties  of  board  of  county  commissioners.  State  ex  rel.  Wiles  t.  Heinrich,  11 
X.  D.  31,  88  N.  W.  734. 

C.  L.  829,  830.  S.  D.  Rev.  Pol.  C.  1136,  1137.      N.  D.  Rev.  C.  3197,  3198. 

Supervisors  not  empowered  to  create  future  indebtedness  without  electors'  authority. 
F.  C.  Austin  Mfg.  Co.  v.  Twin  Brooks  Twp.  16  S.  D.  129,  91  N.  W.  470. 

§  5,  c.  36,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  1164. 

Location  of  land  marks  only  presumptively  correct.  Webster  v.  White,  8  S.  D.  479,  66 
N.  W.  1145. 

Cities. 

e.  37,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  1170.  N.  D.  Rev.  C.  2632. 

Special  charter  of  city  failing  to  organize  und6r  this  chapter  not  repealed.  -Tripp  v. 
City  of  Yankton,  10  S.  D.  516,  74  N.  W.  447. 

City  incorporated  under  special  charter,  which  organizes  under  general  act,  governed 
by  general  school  law;  any  special  act  providing  for  board  of  education  ceases  to  be  in 
force.    State  v.  Power,  5  S.  D.  627,  59  N.  W.  1090. 

Art.  3,  c.  37,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  1186.  N.  D.  Rev.  C.  2649. 

Discretion  of  mayor  as  to  removal  of  appointive  officer.  State  v.  Williams,  6  S.  D. 
119,  60  N.  W.  410. 

S.  D.  Rev.  Pol.  0.  1195.  N.  D.  Rev.  0.  2668. 

Resolution  for  repaving  of  certain  streets  is  subject  to  veto  by  mayor.  State  ex  rel. 
Kettle  River  Quarries  Co.  v.  Duis,  17  N.  D.  319,  116  N.  W.  761. 

City  Council. 

8.  D.  Rev.  Pol.  C.  1209.  N.  D.  Rev.  C.  2671. 

Teas  and  nays  need  not  be  taken  upon  passage  of  resolution  levying  general  city  ^x. 
Shuttuck  V.  Smith,  6  N.  D.  56,  69  N.  W.  5. 

Journal  entries  must  show  vote  of  each  member  of  city  council  on  passage  of  ordin^ncd. 
Pickton  V.  City  of  Fargo,  10  N.  D.  469,  88  N.  W.  90. 

City  charter;  requirement  that  vote  on  ordinances  be  by  yeas  and  nays  mandatory. 
O'Xeil  v.  Tyler,  3  N.  D.  47,  53  N.  W.  434. 

Employment  of  attorney  must  be  authorized  or  ratified  by  yea  and  nay  vote  of  council 
to  render  city  liable.    Bosard  v.  Grand  Porks,  13  N.  D.  587,  102  N.  W.  164. 

Statute  is  mandatory  and  must  be  substantially  complied  with.  Milbank  v.  Western 
Surety  Co.  21  S.  D.  261,  111  N.  W.  661. 

Record  which  shows  that  all  members  of  city  council  voted  in  favor  of  resolution,  is 
equivalent  to  showing  "yea"  vote.    Whittaker  v.  Deadwood,  23  S.  D.  538,  122  N.  W.  590. 

c  94,  1899  S.  D.  S.  D.  Rev.  Pol.  C.  1214-1228. 

City  council  not  empowered  to  refer  resolution  passed  by  it  to  vote  of  electors.  Sioux 
Falls  Electric  Light  &  P.  Co.  v.  Sioux  Falls,  21  S.  D.  18,  108  N.  W.  488. 

§  1,  c.  82,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  1229.  N.    D.   Rev.   C.   2678. 

Bonds  issued  to  fund  debt  of  municipality  not  increase  of  indebtedness.  Hughes  Co. 
T.  Livingston,  104  Fed.  306,  43  C.  C.  A.  541 ;  Lawrence  •Co.  v.  .Jewell,  100  Fed.  905,  41  C. 
C.  A.  109;  City  of  Huron  v.  Savings  Bank,  86  Fed.  272,  30  C.  C.  A.  38. 

Bonds  to  refund  existing  indebtedness  valid  though  exceeding  debt  limit.  Nat.  Life  Ins. 
Co.  V.  Mead,  13  S.  D.  37,  82  N.  W.  78;  Hyde  v.  Ewert,  16  S.  D.  — ,  91  N.  W.  474. 

Debt  cannot  be  increased  beyond  constitutional  limit,  even  for  purpose  of  refundin'.-. 
Birkholz  v.  Dinnie,  6  N.  D.  511,  72  N.  W.  931. 

Empowers  city  council  to  regulate  the  use  of  sidewalks.  Gagnier  v.  Fargo,  11  N.  D. 
73,  95  Am.  St.  Rep.  705. 

Cities  empowered  to  lay  out  and  open  streets,  and  exercise  right  of  eminent  domain. 
Lidgerwood  v.  Michalek,  12  N.  D.  348,  97  N.  W.  541. 

As  to  power  of  citv  council  to  extend  streets  by  condemnation.  Grafton  v.  St.  Pain. 
M.  &  M.  R.  Co.  10  X.D.  313,  22  L.R.A.(N.S.)  1,  113  N.  W.  698,  15  A.  &  E.  Ann.  Gas.  10. 


Digitized  by 


Google 


1080  STATUTORY  ANNOTATIONS. 

Amount  of  bonds  to  be  voted  upon  must  be  stated  in  notice  of  election.  Stern  t. 
Fargo,  18  N.  D.  289,  26  L.R.A.  (N.S.)  665,  122  N.  W.  403. 

Refunding  bonds  may  be  issued  by  city  on  discretion  of  council  without  action  by 
electors.    Hyde  v.  Ewert,  16  S.  D.  133,  91  N.  W.  474. 

As  to  effect  of  granting  permission  to  erect  wooden  building  within  certain  city  Umitt. 
Clark  V.  Deadwood,  22  S.  D.  233,  18  L.R.A.(N.S.)  402,  117  N.  W.  131. 

S.  D.  Rev.  Pol.  C.  1229,  Par.  43.  X.  D.  Rev.  C.  2678. 

City  having  power  to  construct  waterworks  need  not  pass  ordinance  before  contracting 
for  their  construction.    National  Tube  Works  v.  Chamberlain,  5  D.  54,  37  N.  W.  781. 

S.  D.  Rev.  Pol.  C.  1229,  Par.  50.  N.  D.  Rev.  C.  2678. 

Ordinance  making  decision  of  building  inspector  final  without  appeal,  unconstitutionaL 
City  of  Sioux  Falls  v.  Kirby,  6  S.  D.  62,  60  N.  W.  166,  25  L.R.A.  621. 

S.  D.  Rev.  Pol.  C.  1229,  Par.  78.  N.  D.  Rev.  C.  2678. 

Power  to  construct  waterworks  not  necessary  incident  of  incorporation.  Huron  Water- 
works Co.  v.  aty  of  Huron,  7  S.  D.  9,  62  N.  W.  975,  30  L.R.A.  848,  58  A.  S.  R.  817. 

S.  D.  Rev.  Pol.  C.  1230.  N.  D.  Rev.  C.  2881. 

Actions  for  violation  of  city  ordinances  are  not  criminal.    City  of  Madison  v.  Homer. 

15  S.  D.  359,  89  N.  W.  474;  City  of  Huron  v.  Carter,  6  S.  D.  4,  57  N.  VV.  947:  Oty  of 

Sioux  Falls  v.  Kirbv,  6  S.  D.  62,  60  N.  W.  156,  25  L.R.A.  621;  City  of  Lead  v.  Klatt,  11 

S.  D.  109,  75  N.  W.  896. 

S.  D.  Rev.  Pol.  C.  1232. 
City  council  cannot  by  ordinance  impose  penalty  of  imprisonment  at  bard  labor.    Citr 
of  Lead  v.  Klatt,  13  S.  D.  140,  82  N.  W.  391. 

City  Officers. 

8.  D.  Rev.  Pol.  C.  1246.  N.  D.  Rev.  0.  2702. 

Schedule  of  estimate  must  be  made  and  filed  by  city  auditor  before  special  auessmnts 
are  made.    Whittaker  v.  Deadwood,  23  S.  D.  538,  122  N.  W.  590. 

S.  D.  Rev.  Pol.  C.  1250.  N.  D.  Rev.  C.  27M. 

City  cannot  pay  out  money  from  general  fund  for  current  expenses  while  outstandii^ 
^T.»r-)  fund  warrants  are  unpaid.  Blackman  v.  City  of  Hotsprings,  14  S.  D.  497,  85  X. 
W.  996. 

Warrants  paid  in  order  issued,  although  issued  for  indebtedness  of  prior  vear.  State  t. 
Campbell.  7  S.  D.  568,  64  N.  W.  1125. 

As  to  duty  of  city  treasurer  to  register  and  pay  warrants.  Red  River  Vallov  Nat.  Bank 
V.  Fargo,  14  N.  D.  88,  103  N.  W.  390. 

S.  D.  Rev.  Pol.  C.  1261.  N.  D.  Rev.  C.  2710. 

Failure  of  treasurer  to  register  warrant  does  not  defeat  right  of  holder  presenting  it  in 
good  faith.    Freeman  v.  City  of  Huron,  10  S.  D.  368,  73  N.  W.  260. 

Pavment  out  of  any  fund  remaining  after  payment  of  current  expenses  does  not  violate 
Constitution.    Howard  v.  City  of  Huron,  6  S.  D.  180,  60  N.  W.  803. 

S.  D.  Rev.  Pol.  C.  1255.  X.  D.  Rev.  C.  2714. 

City  may  reimburse  itself  out  of  special  improvement  fund,  after  advancing  money  for 
special  improvement.    Pine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  360,  96  X.  W.  357. 

As  to  money  derived  from  special  assessment  being  used  only  for  payment  of  cblift- 
tion  for  which  it  was  raised.  Red  River  Valley  Nat.  Bank  v.  Fargo,  14  N.  D.  88,  lOJ 
N.  VV.  390. 

Claims  for  Injuries. 

N.  D.  Rev.  C.  2703- 

Sufficiency  of  notice  to  city  of  injury  on  street.  Johnson  v.  Fargo,  15  N.  D.  525. 108  X. 
W.  243. 

N.  D.  Rev.  C.  2703-2705. 
Sufficiency  of  presentment  of  claim  for  damages  against  citv.    Pyke  v.  Jamestowa.  1* 
N.  D.  157,  107  N.  W.  359. 
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;  Citjf  Atsesaor  and  Assessment. 

§  4,  c.  120,  1893  S.  D.  S.  D.  Rev.  Pol.  C.  1260.  N.  B.  Rev.  C.  2718. 

Ab  to  necessity  of  city  assessor's  affidavit  to  assessment  roll.  Douglas  v.  Fargo,  13  N. 
D.  467,  101  N.  W.  919. 

S.  D.  Rev.  Pol.  C.  1263.  N.   D.   Rev.   C.   2720. 

Right  of  appeal  not  extended  to  parties  other  than  those  specified.  Grigsby  v.  Minne- 
haha County,  6  a  D.  492,  62  N.  W.  105. 

Owner  not  compelled  to  pay  taxes  on  greater  valuation  than  was  fixed  by  board  of 
equalization.    Dakota  Loan  &  Trust  Co.  v.  Codington  Co.  9  S.  D.  159,  68  N.  W.  314. 

c.  126.  1897  N.  D.  N.  D.  Rev.  C.  2722. 

Individual  assessments  as  returned  by  city  board  of  equalization  cannot  be  changed  by 
county  board.    First  Nat.  Bank  v.  Lewis,  18  N.  D.  390,  121  N.  W.  836. 

c.  37,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  1265. 

County  treasurer  entitled  to  1  per  cent  commissions  for  collecting  city  and  school  tax. 
Ccnterville  v.  Turner  County,  23  S.  D.  424,  122  N.  W.  350. 

Police  and  Justices  Court. 

S.  D.  Rev.  Pol.  C.  1267,  1277,  1280. 
§§  1,  2,  c.  127,  1893  S.  D.  N.  D.  Rev.   C.   2723,   2733,  2736. 

One  charged  with  violation  of  city  ordinance  is  entitled  to  chancre  of  venue  on  account 
of  prejudice  of  police  justice.    Sioux  Falls  v.  Neeb,  20  S.  D.  244,  105  N.  W.  735. 

S.  D.  Rev.  Pol.  C.  1273.  N.  D.  Rev.  C.  2723. 

Decision  of  citv  justice  within  his  jurisdiction,  final,  unless  provision  made  for  appeal. 
City  of  Huron  v.  Carter,  5  S.  D.  4,  57  N.  W.  947. 

§  9,  Art.  11,  c.  37,  1890  S.  D.     S.  D.  Rev.  Pol.  C.  1275.  N.  D.  Rev.  C.  2731. 

Recognizance  which  does  not  provide  for  pavment  of  fine  and  costs,  and  costs  of  appeal, 
is  ineffectual.  Centerville  v.  Olson,  16  S.  D.  626,  94  N.  W.  414. 

One  convicted  by  jury  of  violating  ordinance  against  keeping  house  of  ill  fame,  may 
appeal.    Mannie  v.  Hatfield,  22  S.  D.  475,  118  N.  W.  817. 

§§  9, 14,  Art  11,  c.  37,  1890  S.  D.     S.  D.  Rev.  Pol.  C.  1275, 1280       N.  D.  Rev.  0.  2731,  2737. 
Oral  notice  of  appeal  from  judgment  of  police  justice  in  proceedin.cs  for  violation  of 
ordinance  is  suflBcient.    Centerville  v.  Olson,  16  S.  D.  526,  94  N.  W.  414. 

City  Elections. 

S.  D.  Rev.  Pol.  C.  1285.  N.  D.  Rev.  C.  2743. 

As  to  voting  precincts  within  city  of  Bismark  being  measured  by  ward  lines.  State  ex 
rel.  Byrne  v.  Wilcox,  11  N.  D.  329,  91  N.  W.  955. 

Annual  Appropriations. 

S.  D.  Rev.  Pol.  C.  1296.  N.  D.  Rev.  C.  2753. 

Failure  to  pass  appropriating  ordinance  does  not  affect  valiaity  of  tax  levied  thereafter, 
Henderson  v.  Hughes  Coun^,  13  S.  D.  676,  83  N.  W.  682. 

An  appropriation  bill  should  be  passed  before  the  levy  of  a  tax.  Engstad  v.  Dinnie,  8 
N.  D.  1,  76  N.  W.  292. 

Inapplicable  to  expense  of  street  improvement.  Pine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  • 
360,  96  N.  W.  357. 

S.  D.  Rev.  Pol.  C.  1296,  1297.      N.  D.  Rev.  C.  2753,  2764. 
As  to  appropriation  for  land  taken  for  public  street.    Fargo  v.  Keeney,  11  N.  D.  484,  92 
N.  W.  836. 

S.  D.  Rev.  Pol.  C.  1297.  N.  D.  Rev.  C.  2754. 

As  to  power  of  city  to  make  improvements  and  reimburse  itself  through  special  assess- 
ments.   Pine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  360,  96  N.  W.  357. 

S.  D.  Rev.  Pol.  C.  1298.  N.  D.  Rev.  C.  2755. 

Ordinance  need  not  be  passed  before  entering  into  a  contract  unless  required  by  charter. 
Nat.  Tube  Works  v.  Chamberlain,  6  D.  64,  37  N.  W.  761. 
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City  cannot  incur  indebtedness  to  secure  its  selection  as  state  capitaL  Shannon  t.  Gty 
of  Huron,  9  8.  D.  356.  69  N.  W.  698. 

City  empowered  to  render  itself  generally  liable  upon  paving  contract.  Pine  Tree 
Lumber  Co.  v.  Fargo,  12  N.  D.  360,  96  N.  W.  367. 

§  124.  e.  62,  1905  N.  D.  N.  D.  Rer.  C.  2757. 

Unconstitutional  as  class  legislation.  State  ex  reL  Mitchell  t.  Mayo,  16  N.  D.  327, 108 
N.  W.  36. 

Local  Improvem«nt$. 

8.  D.  Rev.  Pol.  C.  1303.        N.  D.  Rev.  C.  (1899)  2279. 

Statute  authorizing  improvements  strictly  pursued;  resolution  must  specifically  desig- 
nate work  to  be  done.  Mason  v.  City  of  Sioux  Falls,  2  S.  D.  640,  51  N.  W.  770,  39  A.  &  B. 
bOi ;  McLauren  v.  Grand  Forks,  6  1>.  397,  43  N.  W.  710. 

Citv  empowered  to  improve  streets  may  contract  to  straighten  stream  running  through 
it.    McUuire  v.  Rapid  City,  6  D.  346,  43  N.  W.  706,  6  L.R.A.  752. 

Applicable  only  when  street  improvement  is  to  be  paid  for  by  special  assessment 
LidKcrwood  v.  Mlclialek,  12  N.  D.  348,  97  N.  W.  541. 

Cities  empowered  to  lay  out  and  open  streets  and  exercise  right  of  eminent  domain. 
Li<lHer»oa<l  V.  .\lichalek,  11  N.  D.  348,  07  X.  W.  541. 

As  to  appropriation  for  land  taken  for  public  street  Fargo  v.  Keeney,  11  N.  D.  484, 
92  -\.  VV.  a^U. 

Only  one  street  can  be  included  in  single  pavement  improvement.  Whittaker  ▼.  Dead- 
wood,  23  S.  D.  538,  122  N.  W.  690. 

As  to  power  of  city  to  make  improvements  and  reimburse  itself  through  special  assess- 
ments.   I'ine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  360,  96  N.  W.  357. 

S.  D.  Rev.PoL  C.  1304,         N.  D.  Rev.  C.  (1899)  2280. 

Charging  entire  cost  of  improvement  to  adjoining  property  is  constitutionaL  Webster 
v.  City  of  Furgo,  9  N.  D.  208,  82  N.  W.  732;  Rolph  v.  City  of  Fargo,  7  N.  D.  640,  76  N.  VV. 
242,  42  L.R.A.  640;  Roberts  v.  Bank,  8  N.  D.  504,  79  N.  W.  1049. 

Assessment  per  foot  front  is  constitutional,  though  one  lot  twice  as  deep  as  other. 
Tripp  v.  City  ot  Yankton,  10  S.  D.  516,  74  N.  W.  447. 

All  property  abutting  on  portion  of  street  improved  may  be  assessed  for  cost  of  im- 
proving such  portion  including  street  intersections.  Brandbuber  v.  Pierre,  21  S.  D.  447, 
113  N.  W.  569. 

Front-foot  rule  valid  and  constitutional.  Whittaker  v.  Deadwood,  23  S.  D.  538,  122  K. 
W.  690. 

S.  D.  Rev.  Pol.  C.  1305.        N.  D.  Rev.  0.  (1899)  2288. 

Legislature  not  limited  to  actual  increase  in  value  in  making  assessment  for  local  im- 
provements. Webster  v.  City  of  Fargo,  9  N.  D.  208,  82  X.  \V.  732;  Rolph  v.  City  of  Fargo, 
7  N.  D.  040,  76  X.  W.  242. 

Statutory  requirements  of  publication  of  notice  mandatory.  McLauren  v.  Grand  Fork^ 
0  D.  397,  43  X.  VV.  710. 

Proceedings  to  improve  street  and  levy  tax  therefor  presumed  regular,  unless  contrary 
is  shown.    Phillips  v.  Sioux  Falls,  6  S.  D.  524,  59  N.  VV.  881. 

Tax  invalid  when  levied  upon  abutting  property  for  street  improvements  without  statu- 
tory authority.    Pickton  v.  City  of  Fargo,  10  N.  D.  469,  88  X.  W.  90. 

S.  D.  Rev.  Pol.  C.  1306.      N.  D.  Rev.  C.  (1899)  2289. 

Damages  must  be  assessed  before  street  grade  is  changed.  Searle  v.  City  of  L«ad,  10  Si. 
D.  312.  73  X.  W.  101 ;  Whittaker  v.  C^ty  of  Deadwood,  12  S.  D.  608,  82  N.  W.  202. 

tirade  should  be  established  before  enactment  of  ordinance  declaring  necessity  for  grad- 
ing.   Whittaker  v.  City  of  Deadwood,  12  S.  D.  608,  82  N.  W.  202. 

§§  32,  34,  c.  37,  1890  S.  D.     S.  D.  Rev.  Pol.  C.  1323,  1325. 

Omission  of  seal  to  signature  of  citv  treasurer  will  not  render  deed  by  city  defective. 
Kirby  v.  Waterman,  17  S.  D.  314,  96  if.  W.  129. 

C.  L.  922. 

As  to  basing  levy  on  estimate  of  city  expenses.  Fisher  v.  Betts,  12  N.  D.  197,  96  S.  W. 
132. 

c  252,  1907  N.  D. 

Provision  as  to  local  improvements  unconstitutional  as  delegating  legislative  powers  to 
individual  property  owners  on  certain  highways.  Morton  v.  Holes,  17  K.  D.  164,  119  N. 
W.  250. 
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Private  Property  taken  for  Public  Ute, 

S.  D.  Rev.  Pol.  C.  1340. 
Property  devoted  to  public  use  may  be  appropriated  under  power  of  eminent  domain. 
Winona  &  St.  P.  Ry.  Co,  v.  Watertown,  4  S.  D.  323,  66  N.  W.  1077. 

Sewerage. 

c.  160,  1893  S.  D,  ■  S.  D.  Rev.  PoL  C.  1362.  N.  D.  Rev.  C.  2771. 

Applies  to  cities  organized  under  special  charters  and  under  the  general  law.  Heyler  v. 
Watertown,  16  S.  D.  25,  91  N.  W.  334. 

MUeellaneous  Provisions. 

8.  D.  Rev.  Pol.  0.  1375.  N.  D.  Rev.  C.  2823. 

One  signing  petition  for  extension  of  city  so  as  to  include  his  property,  and  paying 
taxes  for  three  years,  estopped  to  question  proceeding.  State  v.  City  of  Pierre,  16  S,  D. 
559,  90  N.  W.  1047. 

S.  D.  Rev.  Pol.  C.  1380.  N.  D.  Rev.  C.  2828. 

City  retaining  benefit  of  contract  estopped  to  assert  necessity  of  preceding  ordinance. 
Nat.  Tube  Works  v.  City  of  Chamberlain,  5  D.  64,  37  N.  W.  761;  McGuire  v.  Rapid  City, 
S  D.  346,  43  N.  W.  706,  6  L.R.A.  752. 

S.  D.  Rev.  Pol.  C.  1386. 

Council  m^  refund  city's  indebtedness  without  vote  of  electors.  Hyde  v.  Ewert,  16  S. 
D.  — ,  91  N.  W.  474. 

Issuance  of  funding  bonds  does  not  create  new  or  additional  indebtedness.  Nat.  Life 
Ins.  Co.  V.  Mead,  13  S.  D.  37,  82  N.  W.  78;  City  of  Mitchellv.  Smith,  12  S.  D.  241,  80  N. 
W.  1077. 

Issuing  funding  bonds  does  not  increase  debt,  but  changes  form.  City  of  Pierre  v. 
Dunscomb,  106  Fed.  Oil,  46  C.  C.  A.  499;  Hughes  County  v.  Livingston,  104  Fed.  306,  43 
C.  C.  A.  641. 

Power  to  borrowmoney  and  issue  bonds  for  all  municipal  purposes  includes  power  to 
issue  bonds  to  refund  indebtedness.  City  of  Huron  v.  Sav.  Bank,  86  Fed.  272,  30  C.  C.  A. 
38;  Second  Ward  Sav.  Bank  v.  Huron,  80  Fed.  660. 

Refunding  bonds  may  be  issued  by  city  on  discretion  of  council  without  action  by 
electors.    Hyde  v.  Ewert,  16  S.  D.  133,  91  N.  W.  474. 

Incorporated  Totcns;  Tillages, 

C.  L.  1022.  S.  D.  Rev.  Pol.  C.  1417.  N.  D.  Rev.  0.   2843. 

Incorporated  towns  distinguished  from  towns  or  townships.  Town  of  Dell  Rapids  v. 
Irving,  7  S.  D.  310,  64  N.  W.  149.  29  L.R.A.  861. 

A  town  has  no  authority  to  assess  abutting  property  for  laying  water  mains.  Lee  v. 
Town  of  Mellette,  16  S.  D.  586,  90  N.  W.  855. 

C.  L.  1032.  S.  D.  Rev.  Pol.  C.  1427.  N.  D.  Rev.  C.  2863. 

Mandamus  from  circuit  court  to  compel  president  to  call  election  when  none  held  on 
regular  election  day.    State  v.  Young,  6  S.  D.  406,  601  N.  W.  166. 

C.  L.  1043.  S.  D.  Rev.  Pol.  C.  1438  H  18.  N.  D.  Rev.  C.  2864. 

By-law  passed  by  trustees,  but  never  published  or  posted,  of  no  force,  in  absence  of 
emergency.    O'Hara  v.  Town  of  Park  River,  1  N.  D.  279,  47  N.  W.  380. 

C.  L.  1048.  S.  D.  Rev.  Pol.  0.  1446.  N.  D.  Rev.  C.  2869. 

Petition  by  resident  owners  of  |  of  taxable  property  gives  jurisdiction  to  make  improve- 
ments.   Hubbell  V.  Town  of  Custer  City,  15  S.  D.  55,  87  N.  W.  620. 

C.  L.  1061,  1062.  S.  D.  Rev.  Pol.  C.  1451.  N.  D.  Rev.  C.  2383,  2883. 

Assessment  against  abutting  property  of  costs  of  laying  water  mains  not  authorized. 
Lee  V.  Town  of  MeUette,  15  S.  D.  686,  90  N.  W.  855. 


C.  L.  1066.  S.  D.  Rev.  Pol.  C.  1455.  N.  D.  Rev.  C.  2887. 

Acceptance  by  marshal  of  less  than  legal  salary  on  bills  rendered  by  him  amounts 
to  adjudication  of  claim.    O'Hara  v.  Town  of  Park  River,  1  N.  D.  279,  47  N.  W.  380. 
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C,  li.  1099.  S.  D.  Rev.  Pol.  C.  1494.  N.  D.  Rev.  C.  2930. 

One  who  dedicates  by  plat  does  not  convey  absolute  fee  to  public.  Donovan  v.  Allert, 
Jl  N.  D.  289,  68  L.R.A.  776,  96  Am.  St.  Rep.  720,  91  N.  W.  441. 

Aa  to  right  to  acquire  land  for  park  purposes  by  common-law  dedication.  Cole  t. 
Minnesota  l«an  St.  T.  Co.  17  N.  D.  4U9,  117  N.  VV.  354,  17  A.  &  K.  Ann.  Cas.  304. 

The  owner  of  property  abutting  on  street  dedicated  by  plat,  may  recover  for  injury  to 
trees  planted  by  him.    jLiovejoy  v.  Campbell,  la  S.  D.  231,  92  N.  W.  24. 

.  Changing  Limits  of  Cities  and  Toimu. 

C.  L.  1114,  1115.  S.  D.  Rev.  Pol.  C.  1508,  1509.       N.  D.  Rev.  C.  29  !5,  2946. 

The  word  "territory"  includes  all  the  various  pieces  or  parcels  of  land  sougiit  to  be 
annexed  or  excluded    Oehler  et  al.  v.  Big  Stone  Ciiy,  16  S.  L».  80,  91  X.  Va  .  450. 

0.  L.  1116.  S.  D.  Rev.  Pol.  C.  1509.  N.  D.  Rev.  C.  2946. 

Tract  to  be  excluded  need  not  be  on  border  of  town,  but  must  be  part  of  territory  on 
border  asked  to  be  excluded.    Oehler  v.  Big  Stone  City,  10  S.  D.  — ,  91  N.  W.  450. 

Land  not  necessary  for  public  purposes  may  be  excluded.  Pelletier  v.  City  of  Ashto, 
12  S.  D.  366,  81  N.  W.  735. 

One  signing  a  petition  for  extension  of  limits  to  include  her  property,  and  paying 
taxes  for  three  years,  is  estopped  to  question  legality  of  proceeding,  where  great  injusiwe 
would  result  to  others.    SUte  v.  City  of  Pierre,  l6  is.  D.  559,  90  X.  W.  1047. 

C.  L.  1116-8.  S.  D.  Rev.  Pol,  C.  1609-1612.  N.  D.  Rev.  C.  2946-9. 

Petition  for  exclusion  of  real  property  from  city  must  show  that  preliminary  sKp> 

before  council  have  been  taken  to  give  circuit  court  jurisdiction.    Weiland  v.  ABhton,  J  7 

B.  O.  621,  98  N.  W.  87. 

Petition  for  excluding  territory  signed  by  sole  owner,  where  no  one  resides  thereoo,  it 
sufficient.    Coughran  v.  Huron,  17  S.  D.  27  i,  96  N.  W.  92. 

Petitioners  must  prove  the  signing  of  petition  for  excluding  territory  from  city  b}' 
three-fourths  of  legal  voters  and  property  holders.  Oehler  v.  Big  Stone  City,  16  S.  i>.  *>, 
91  N.  W.  450. 

C.  L.  1117,  1118.  S.  D.  Rev,  Pol.  C,  1511,  1612.        N.  D.  .Rev.  C.  2948,  2949. 
Unconstitutional  in  vesting  legislative  powers  in  the  courts.    Glaspell  v.  Jamestown,  11 

N.  D.  80,  88  N.  W.  1023. 

Not  unconstitutional  as  conferring  I^islative  power  upon  the  courts.  Wickbem  t. 
Alexandria,  23  S.  D.  666,  122  N.  W.  697. 

O.  L,  1118.  8.  D,  Rev.  Pol.  C.  1512.  N.  D.  Rev.  C.  2949. 

Court  may  exclude  land  if  necessary  only  to  increase  city's  revenue,  when  couDcii 
refuses  to  do  so.    Pelletier  v.  City  of  Asliton,  12  S.  D.  366,  81  N.  W.  735. 

!  Watenoorkt  and  Fire  Departments. 

C.  L,  1136,  S.  D.  Rev.  Pol.  C.  1620.  N.  D.  Rev.  C.  2963. 

Power  to  assess  abutting  property  for  expense  of  laying  water  mains.  Lee  v.  Town  ot 
Mellette,  15  S.  D.  686,  00  N.  W.  865. 

City  may  sever  connection  with  lateral  pipes  to  water  mains  when  abutting  owner 
refuses  to  pay  for  repairing.    Jackson  v.  Ellendale,  4  N.  D.  478,  61  N.  VV.  1030. 

C.  L.  1137-1141.  S.  D.  Rev.  Pol.  C.  1522-1526.        N.  D.  Rev.  C.  2966-2971. 

As  to  right  of  hose  company  to  share  of  insurance  premium  moneys  under  statute. 
Continental  Hose  Co.  No.  1  v.  Fargo,  17  N.  D.  6,  114  N.  W.  834, 

C.  L.  1139  S.  D.  Rev.  Pol.  C.  1524.  N.  D.  Rev.  G  2968. 

Appropriation  of  insurance  tax  to  Are  companies  is  constitutional.  Cutting  v.  Taylor, 
3  S.  1).  11,  61  N.  W.  949,  16  L.A.R.  691. 

C.  L.  1139,  1140.  S.  D.  Rev.  Pol.  C.  1524,  1526.      N.  D.  Rev,  C.  2968,  2969. 

On  right  to  injunction  against  city  treasurer  to  determine  rights  of  fire  companies  to 
money  claimed  under  statute.  Continental  Hose  Co.  No.  1  v.  Mitchell,  16  N.  D.  144,  105 
N.  W.  1108. 

Road  Taw. 

c.  178,  1896  S.  D.  S.  D.  Rev.  Pol.  C.  1636,  1536. 

County  liable  for  payment  of  road  warrants  issued  before  passage  of  act.  Custer  Cona- 
ty  Bank  v.  Custer  County,  18  S.  D.  274,  100  N.  W.  424. 
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Liquor  Traffic. 

§  1,  c  143,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  1546. 

Municipality  may  enjoin  illegal  sale  of  intoxicating  liquor.  Britton  v.  Guy,  17  S.  D. 
5g8,  97  N.  W.  1045. 

Licensing  Peddlers. 

c.  190,  1903  S.  D.  S.  D.  Rev.  Pol.  C.  p.  378. 

Not  unconstitutional  as  unequal  taxation  or  class  legislation.  Re  Watson,  17  S.  D. 
486,  97  N.  W.  463,  2  A.  &  E.  Ann.  Cas.  321. 

Reassessment  for  Local  Improvements, 

§  2,  c.  83,  1901  S.  D.  8.  D.  Rev.  Pol.  C.  1561. 

Power  to  assess  for  local  improvement  extinguished  by  sale  of  property  therefor; 
power  to  reassess  cannot  be  given  by  subsequent  statute.  Budge  v.  Grand  Forks,  1  N.  D. 
309,  47  N.  W.  390,  10  L.R.A.  165. 

Legislature  may  authorize  reassessment  for  local  improvements.  Phillips  v.  City  of 
Sioux  Falls,  5  S.  D.  524,  59  N.  W.  881. 

Miscellaneoits  Provisions. 

N.  D.  Rev.  C.  1406. 
Township  board  authorized  to  purchase  grader  without  authorization  by  freeholders. 
Bank  of  Park  River  v.  Norton,  14  N.  D.  143,  104  N.  W.  625. 

§§  1,  2,  c.  45,  1899  S.  D.        S.  D.  Rev.  Pol.  C.  1568,  1569. 

Holder  of  tax  certificates,  paying  taxes,  acquires  lien  on  building  removed  from  lot 
after  levy  and  before  payment  of  tax  by  owner.  Easton  v.  Crammer,  19  S.  D.  224,  102  N. 
W.  944. 

Parks  and  Public  Grounds, 

N.  D.  Rev.  C.  3016. 
As  to  right  to  acquire  land  for  park  purposes  by  common-law  dedication.    Cole  v.  Min- 
nesota Loan  &  T.  Co.  17  N.  D.  409,  117  N.  W.  354,  17  A.  &  E.  Ann.  Cas.  304. 

§  1,  c.  143,  1905  N.  D.  N.  D.  Rev.  C.  3017. 

Not  unconstitutional  as  delegating  legislative  power  to  council.  Vallelly  v.  Park 
Comrs.  16  N.  D.  25,  15  L.R.A.(N.S.)  61,  111  N.  W.  616. 

Town  Sites  Located  on  Public  Lands. 

C.  L.  1108.  S.  D.  Rev.  Pol.  C.  1570.  N.  D.  Rev.  C.  3025. 

Land  known  to  be  valuable  for  minerals,  not  within  town  site  laws.  Hawke  v.  Deffe- 
bach,  4  D.  20,  22  N.  W.  480,  Affirmed  in  135  U.  S.  392. 

Entry  and  patent  inoperative  as  to  all  lands  known  at  the  time  to  be  valuable  for  its 
minerals,  or  discovered  to  be  such  before  occupation.  Deffebach  v.  Hawke,  115  U.  S.  392, 
29  L.  ed.  423,  6  S.  Ct.  R.  95. 

County  or  probate  judge  takes  legal  title  in  trust  for  occupants  of  lots.  Goldberg  v. 
Kidd,  5  8.  D.  169,  58  N.  W.  574. 

C.  L.  1172.  S.  D.  Rev.  Pol.  C.  1574.  N.  D.  Rev.  C.  302fl. 

Sufficiency  of  serving  notice  of  appeal  on  trustee  of  corporation  nnd  executing  under- 
taking to  corporation.    Starcher  v.  Gregory,  23  S.  D.  217,  121  N.  W.  388. 

C.  L.  1179.  S.  D.  Rev.  Pol.  C.  1581.  N.  D.  Rev.  C.  3030. 

Mutual  mistake  in  deed  of  probate  judge  may  be  corrected  by  equity.  McV'eagli  v. 
nums,  2  S.  D.  83,  48  N.  W.  835. 

Duties  of  probate  judge  are  judicial,  and  not  ministerial.  Territory  v.  Nolin,  3  D.  349, 
20  N.  W.  430. 

Highways. 

C.  L.  1189.  S.  D.  Rev.  Pol.  C.  1594.  N.  D.  Rev.  C.  1346.  1348. 

Congressional  grant  in  1866  of  the  right  of  way  for  highways  over  public  lands  was 
Ml  prcesenti.  Walcott  Township  v.  Skauge,  6  N.  D.  382,  71  N.  W.  544;  Wells  v.  Penning- 
ton Co.  2  S.  D.  1,  48  N.  W.  305,  39  A.  S.  R.  758 ;  Keen  v.  Board  of  Supervisors,  8  S.  D. 
558,  67  N.  W.  623. 
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Withholding  public  lands  for  school  purposes,  not  "a  grant  or  reservation  for  public 
uses"  within  the  meaning  of  congressional  grant.  Biverside  Township  t.  Newton,  II 
S.  D.  120,  76  N.  W.  899. 

What  sufficient  to  prevent  change  or  vacation  of  highway  under  act  January  12,  1871. 
Keen  v.  Board  of  Supervisors,  8  S.  D.  658,  67  N.  W.  623. 

C.  L.  1189,  1206,  1218.      S.  D.  Rev.  Pol.  C.  1504,  1611,  1623.  N.  D.  Rev.  C.  1346. 

Section  lines  constitute  public  highways  when  practicable  for  such  purpose  without 

special  action  of  county  conunissioners.    Lawrence  v.  Ewert,  21  S.  D.  580,  114  N.  W.  709. 

C.  L.  1189,  1190.  S.  D.  Rev.  Pol.  C.  1694,  1595.  N.  D.  Rev.  C.  1346-9. 

As  to  power  of  city  to  construct  bridge  only  on  legal  highway.  Manning  v.  Devils' 
Lake,  13  X.  D.  47,  65  L.R.A.  187,  112  Am.  St.  Rep.  653,  99  N.  W.  61. 

C.  L.  1208.  S.  D.  Rev.  Pol.  C.  1613. 

Description  sufficient  when  a  competent  surveyor  can  locate  road  therefrom.  Donstan 
v.  City  ol  Jamestown,  7  N.  D.  1,  72  N.  W.  899;  Vanlcton  County  v.  Klemisch,  11  &  D.  170, 
76  N.  \V.  312.     , 

C.  L.  1209.  S.  D.  Rev.  PoJ.  C.  1614. 

Contract  of  county  to  keep  up  fences  is  void.  Meek  v.  Meade  County,  12  S.  D.  162, 
80  N.  W.  182. 

County  commissioners  have  no  power  to  create  highways  in  any  other  way  than  by 
regular  proceeding.    Meek  v.  Meade  County,  12  S.  D.  162,  80  N.  W.  182. 

C.  L.  1212.  S.  D.  Rev.  PoL  C.  1617. 

Company  operating  toll  road  over  route  located  as  highway  may  show  damages.  Law- 
rence County  V.  ToU-Road  Co.  11  S.  D.  74,  76  N.  W.  817. 

Recently  established  highways  should  not  be  vacated,  unless  conditions  have  changed 
since  its  establishment.    Miller  v.  Township,  9  N.  D.  623,  84  N.  W.  656. 

C.  L.  1218.  S.  D.  Rev.  Pol.  C.  1623. 

Where  on  section  line,  no  necessity,  and  perhaps  no  authority,  for  survey.  Williams  v. 
Turner  Township,  16  S.  D.  182,  87  N.  W.  968. 

C.  L.  1225.  S.  D.  Rev.  Pol.  C.  1630. 

Open  to  full  width  where  declared  open  by  county  commissioners,  though  only  one  side 
of  sectipn  line  has  been  used.    Baker  v.  Hogaboom,  12  S.  D.  405,  81  N.  W.  730. 

C.  L.  1226.  S.  D.  Rev.  Pol.  C.  1631.  N.  D.  Rev.  C.  1368. 

Occupant  under  United  States  land  laws  upon  equal  footing  with  owner  of  fee.  Olson 
▼.  Huntamer,  6  8.  D.  364,  61  N.  W.  479. 

C.   I..  1238.  1264.  S.  D.  Kev.  Pol.  C.  1043,  1071.       X.  D.  Rev.  C.  1381,  1404. 

A»  to  power  «t  eity  to  eonatmct  bridge  only  on  legal  highway.  Manning  v.  Df>°iU' 
lAke,  13  N.  D..47,  66  L.K.A.  187,  112  Am.  St.  Hep.  053,  99  N.  W.  51. 

C.  T,.  V27-2.  S.  D.  Rev.  Pol.  C.  1683.  N.  D.  Rev.  C.  142i 

Highway,  labor,  and  road  tax  assessed  by  town  supervisor  but  expended  by  road  over- 
setTN.    .Aidrich  y.  Collins,  3  S.  D.  154,  52  N.  W.  854. 

C.  L.  1277.  S.  D.  Rev.  PoL  C.  1688.  N.  D.  Rev.  C.  1427. 

Arrest  for  interference  with  road  overseer  removing  highway  obstruction.  Richardson 
V.  Dybcdahl,  14  S.  D.  126,  84  N.  W.  486. 

Laying  Out  Roads  By  Toicn  Supervigora. 

C.  L.  1296.  S.  D.  Rev.  Pol.  C.  1707.  N.   D.   Rev.  C.  1350. 

Immaterial  that  unqualified  persons  sign  petition  where  number  of  qualified  petitioners 
sufficient.    Bockoven  v.  Board,  13  S.  D.  317,  83  N.  W.  335. 

May  be  opened  on  section  line  of  land  belonging  to  United  States  at  time  statute  was 
enaited.    Keen  v.  Board  of  Supervisors,  8  S.  D.  568,  67  N.  W.  623. 

Omixsion  in  petition  of  description  of  schooolhouse  site  did  not  deprive  board  of  juris- 
diction, where  tract  including  site  described.  Woodworth  v.  Spirit  Mound  Township.  10 
S.  D.  504,  74  N.  W.  443. 

Recital  in  petition  of  jurisdictional  facts,  sufficient  without  specific  finding,  as  against 
collaternl  attack.    Yankton  County  v.  Klemisch,  11  S.  D.  170,  76  N.  W.  312. 

•'One  mile"  means  one  mile  in  direct  line.  Kothe  v.  Berlin  Twp.  19  S.  D.  427,  103  N*.  W. 
667. 
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C.  L.  1298.  S.  p.  Rev.  Pol.  C.  1709.  N.  D.  Rev.  C.  1352. 

•Irregularity  in  notice  waived  by  appearance  without  objection.    Issenhuth  v.  Baum,  11 
•S.  D.  223,  76  N.  W.  928. 

0.  L.  1300.  S.  D.  Rev.  Pol.  C.  1711.  N.  D.  Rev.  C.  1354. 

Supervisors  may  adjourn  proceedings.  Issenhuth  v.  Baum,  11  S.  D.  2S3,  76  N.  W.  928; 
Vankton  County  v.  Klemisch,  11  S.  D.  170,  76  N.  W.  312. 

Order  of  board  and  all  papers  must  be  filed  in  office  of  town  clerk  within  five  days  after 
its  date.    Town  of  Wayne  v.  Caldwell,  1  S.  D.  483,  47  N.  W.  547,  36  A.  S.  R.  760. 

C.  L.  1302.  '  S.  D.  Rev.  Pol.  C.  1713.  N.  D.  Rev.  C.  1356. 

Necessity  for  maintaining  fences,  and  injury  from  water  flowing  back  from  highway 
t'rade,  as  elements  of  damage.  Bockoven  v.  Board  of  Supervisors,  13  S.  D.  317,  83  N. 
\V.  335. 

Diversion  of  travel  from  a  former  highway,  increases  in  taxation,  and  expense  of 
<■  "cing,  as  elements  of  damage.  Schuler  v.  Board  of  Supervisors,  12  S.  D.  460,  81  N.  W. 
890. 

Right  to  appeal  secures  constitutional  right  to  jury  trial  upon  question  of  damages. 
Town  of  Dell  Rapids  v.  Irving,  7  S.  D.  310,  64  N.  W.  149,  29  L.R.A.  861. 

C.  L.  1305.  S.  D.  Rev.  Pol.  C.  1716. 

Fence  may  be  constructed  without  twenty  days'  notice  of  opening.  Baker  v.  Hogaboom, 
12  S.  D.  405,  81  N.  W.  730. 

Road  Appeals, 

C.  L.  1324.  8.  D.  Rev.  Pol.  C.  1735.  N.  D.  Rev.  C.  1362. 

Course  of  appeal  determined  by  amount  claimed  in  notice  of  appeal,  and  not  amount 
allowed.    Town  of  Dell  Rapids  v.  Irving,  9  S.  D.  222,  68  N.  W.  313. 

Not  in  conflict  with  §  13,  art.  6,  S.  D.  Const.,  providing  that  property  shall  not  be 
token  for  public  use.  unless  damages  determined  by  jury.  Town  of  Dell  Rapids  v.  Irving, 
7  S.  D.  310,  64  N.  W.  149,  29  L.R.A.  861. 

Trial  de  novo  on  questions  presented  by  notice  of  appeal.  Williams  v.  Turner  Town- 
ship, 15  S.  D.  182,  87  N.  W.  968. 

Court  may  refuse  to  consolidate  individual  appeals.  Williams  v.  Turner  Township,  15 
S.  D.  182,  87  N.  W.  968. 

Ferries. 

C.  L.  1361.  S.  D.  Rev.  Pol.  C.  1778.  N.  D.  Rev.  C.  1471. 

No  right  to  operate  without  license.  Evans  v.  Hughes  Countv,  3  S.  D.  580,  54  N.  W. 
603;  Patterson  v.  Wollmann,  5  N.  D.  608,  67  N.  W.  1040,  33  L.R.A.  536. 

The  law  is  constitutional.    Evans  v.  Hughes  County,  6  D.  102,  50  N.  W.  720. 

The  license  is  exclusive  for  a  distance  of  2  miles  on  either  side.  Nixon  v.  Reid,  8  8.  D. 
507,  67  N.  W.  57,  32  L.R.A.  315;  Patterson  v.  Wollmann,  5  N.  D.  608,  67  N.  W.  1040, 
33  L.R.A.  636. 

Law  not  unconstitutional  because  giving  special  privileges.  Patterson  v.  Wollmann,  5 
X.  D.  608,  67  N.  W.  1040,  33  L.R.A.  536. 

C.  L.  1362.  S.  D.  Rev.  Pol.  C.  1779.  N.  D.  Rev.  C.  1472. 

No  license  to  one  who  does  not  secure  rent  or  execute  lease.  Wilson  v.  Gabler,  11  S.  D. 
206,  76  N.  W.  924. 

Offices  and  Officers. 

C.  L.  1373.  S.  D.  Rev.  Pol.  C.  1790.  N.    D.   Rev.   C.    403. 

Bonds  of  county  auditors  mav  run  to  county,  under  §  889,  S.  D.  Rev.  Pol.  C.  State  v. 
Barnes,  10  8.  D.  306,  73  N.  W.  180. 

Approval  of  bond  of  state's  attorney  by  county  auditor  is  sufllcient,  where  he  has  per- 
formed his  duties  without  objection  for  fifteen  months.  Howard  v.  Burns,  14  S.  D.  383, 
as  N.  W.  920. 

County  treasurer's  bond  running  to  commissioners  instead  of  county,  enforceable  by 
county.    Custer  County  v.  Albien,  7  S.  D.  482,  64  N.  W.  533. 

C.  L.  1376.  S.  D.  Rev.  Pol.  C.  1793.  N.  D.  Rev.  C.  414. 

Oflice  forfeited  by  neglect  to  take  steps  to  have  bond  approved  on  refusal  of  commis- 
sioners to  do  80.    Chandler  t.  Hughes  County,  9  8.  D.  24,  67  N.  W.  946. 
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O.  L.  ]377.  S.  D.  Rev.  Pol.  C.  1794.  N.  D.  Rev.  C.  415. 

Record  of  bond  admissible  to  prove  execution  on  proof  of  loss  of  original.  Connor  t. 
Corson,  13  S.  D.  550,  83  N.  W.  588. 

C.  L.  1381.  S.  D.  Rev.  Pol.  C.  1798.  X.  D.  Rev.  C.  418. 

•  Commissioners  Cannot  declare  vacant  office  of  state's  attorney  because  of  ineligibilit}' 
after  qualification.    Howard  v.  Burns,  14  S.  D.  383,  85  N.  W.  920. 

Vacancy,  which  commissioners  may  fill,  occurs  when  county  treasurer  is  re-elected,  bat 
fails  to  qualify.    Stutsman  County  v.  Mansfield,  6  D.  78,  37  N.  W.  304. 

C.  L.  1382.  S.  D.  Rev.  Pol.  C.  1799.  N.  D.  Rev.  C.  419. 

Action  on  sheriff's  bond  brought  in  name  of  real  party  in  interest.  Guernsey  v.  Tutbill, 
12  S.  D.  584,  82  N.  W.  190;  Hollister  v.  Hubbard,  11  S.  D.  461,  78  N.  W.  949. 

Bond  voluntarily  executed  for  greater  amount  than  required  by  statute  may  be  enforced 
in  full.    State  v.  Taylor,  10  S.  D.  182,  72  N.  W.  407,  65  A.  S.  R.  707. 

County  treasurer  and  bondix^en  liable  for  loss  of  county  funds  bv  fire.  Clay  Countr  t. 
Simonsen,  1  D.  387,  46  N.  W.  592. 

Surety  signing  upon  condition  known  to  obligee,  not  liable  thereon,  unless  condition 
performed.    State  v.  Welbes,  12  S.  D.  330,  81  N.  W.  629. 

Sureties  liable  for  money  paid  out  by  mistake.  Custer  County  v.  Tunley,  13  S.  D.  7. 
82  N.  W.  84. 

Bond  must  be  signed  by  principal,  or  sureties  are  not  bound.  Board  of  Ed.  v.  Sweener. 
1  S.  D.  642,  48  N.  W.  302,  36  A.  S.  R.  767. 

C.  L.  1385.  S.  D.  Rev.  Pol.  C.  1802.  N.  D.  Rev.  C.  422. 

County  commissioner  will  not  lose  office  by  moving  to  another  district  in  county.  Grar 
V.  Beadle  County,  21  S.  D.  97,  110  N.  W.  36. 

C.  L.  1387.  S.  D.  Rev.  Pol.  C.  1806.  N.  D.  Rev.  C.  424. 
Strict  construction  of  statute  when  officer  is  removed  on  charge  highlv  penal.    Minnr- 

haha  County  v.  Thome,  6  S.  D.  449,  61  N.  W.  688. 

Removal  only  as  provided  in  Codes  of  Civil  and  Criminal  Procedure.  Wishek  v.  Beckn. 
10  N.  D.  63,  84  X.  W.  590. 

Appointee  for  definite  term  subject  to  removal  for  specified  causes,  removable  onlv  afWr 
notice.    State  v.  Hewitt,  3  S.  D.  187,  52  N.  W.  875,  16  L.  R.  A.  413,  44  A.  S.  R.  788. 

As  to  what  constitutes  wilful  neglect  of  duty.     Bon  Homme  County  v.  McLouth,  19  S. 

D.  555,  104  N.  W.  256. 

Filling  Vacancy. 

C.  L.  1392.  S.  D.  Rev.  Pol.  C.  1811.  N.  D.  Rev.  C.  &■ 
County  commissioners  may  fill  vacancy  occurring  when  county  treasurer  is  reelertfd 

and  refuses  to  qualify.    Stutsman  County  v.  Mansfield,  5  D.  78,  37  N.  W.  304. 

Circuit  judge  appointed  to  fill  vacancy  holds  for  unexpired  term.  State  v.  Gardner,  3 
S.  D.  553,  54  N.  W.  606. 

"Next  general  election"  means  next  general  election  at  which  office  may  be  legally  filled- 
supreme  judge  appointed  holds  for  unexpired  term.    In  re  Supreme  Court  Vacancy,  4  S. 

D.  532,  57  N.  W.  4fi5. 

C.  L.  1394-96.  S.  D.  Rev.  Pol.  C.  3813-15.  N.  D.  Rev.  C.  430-31 

One  appointed  to  fill  vacancy,  where  incumbent  died  after  being  re-elected  before  ex 
)>iration  of  old  term,  holds  office  until  next  general  election.  State  ex  rel.  Hellier  »• 
Vincent,  20  S.  D.  90,  104  N.  VV.  914. 

Deputies. 

C.  L.  1397.  S.  D.  Rev.  Pol.  C.  1816.  N.  D.  Rev.  C.  433. 
Appointment  of  deputy  sheriff  valid  though  signed  by  sheriff  as  individual,  and  not  ai 

sheriff.    Guernsey  v.  Tuthill,  12  S.  D.  584,  82  N.  W.  190. 

Deputv  state's  attornev  may  be  under  twenty-five  years  of  age.  State  v.  Phelps, .)  S.  D. 
480,  59  X.  W.  471. 

Court  may  appoint  assistant  clerk  during  term  time.    White  v.  Hughes  County,  9  S. 

D.  12,  67  N.  W.  855. 

Salary  of  deputv  superintendent  of  public  instruction  may  be  increased  while  in  office. 
Somers  v.  State,  5'S.  D.  321,  58  N.  W.  804. 
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V.  1,.  ,1399.  S.  D.  Rev.  Pol.  C.  1818.  N.  D.  Rev.  C.  435. 

Fees  of  deputy  sheriff  are  taxable  although  he  has  not  filed  appointment  and  oath. 
Williamson  v.  Lake  County,  17  S.  D.  353,  96  N.  W.  702. 

C.  L.  1401.  S.  D.  Rev.  Pol.  C.  1820.  N.  D.  Rev.  C.  438. 

Office  which  county  officer  is  required  by  statute  to  maintain  must  be  at  county  seat. 
State  v.  Porter,  15  S.  D.  387,  89  N.  W.  1012. 

§  10,  c.  81,  1890  S.  D.  S.  D.  Rev.  Pol.  C.  1826.  N.  D.  Rev.  C.  2580. 

Provision  as  to  compensation  not  in  conflict  with  §  34  of  art.  5,  nor  §  6  of  art  9,  of 
fltate  Constitution.    Minnehaha  County  v.  Thome,  6  S.  D.  449,  61  N.  W.  688. 

Register  of  Deeds. 

S.  D.  Rev.  Pol.  C.  1828.  N.  D.  Rev.  C.  2596. 

Entitled  only  to  fees  collected  by  him.  Smithson  v.  Fall  River  County,  15  S.  D.  34,  87 
N.  W.  1. 

May  waive  right  to  have  fees  paid  in  advance  when  not  required  to  pay  them  to  county. 
Parrish  v.  Mahaney,  10  S.  D.  276,  73  N.  W.  97,  65  A.  S.  R.  715. 

Sheriff. 

C.  L.  1409.  S.  D.  Rev.  Pol.  C.  1830.  N.  D.  Rev.  C.  2600. 

Compensation  for  summoning  petit  jury,  $16;  grand  jury,  $8;  mileage,  5  cents  (not  15 
cents)  ;  nothing  for  making  copies  of  venires.  Remer  v.  Lawrence  County,  13  S.  D.  418, 
83  N.  W.  554;  Neher  v.  McCook  County,  11  S.  D.  422,  78  N.  W.  998. 

Must  collect  fees  from  debtor  in  addition  to  amount  called  for  in  writ  or  chattel  mort- 
gage.   De  Luce  v.  Root,  12  S.  D.  141,  80  N.  W.  181. 

Not  entitled,  under  chapter  67,  N.  D.  Laws  1897,  to  $5  for  each  description  of  land  sold 
to  county  for  delinquent  taxes.    Wilson  v.  Cass  County,  8  N.  D.  456,  79  N.  W.  985. 

C.  L.  1413.  S.  D.  Rev.  Pol.  C.  1834.  N.  D.  Rev.  C.  2604. 

Commissioners  may  allow  fees  and  expenses  for  bringing  back  fugitive  from  justice, 
though  no  statement  filed  with  examining  magistrate.  Thomas  v.  Douglas  County,  13 
y.  D.  520,  83  N.  W.  580. 

County  Treasurer. 

C.  L.  1417.  S.  D.  Rev.  Pol.  C.  1833.  N.  D.  Rev.  C.  259.8 

No  commission  on  money  received  on  sale  of  courthouse  bonds.     Sandager  v.  Walsh 

County,  6  D.  1,  50  N.  W.  190;  Territory  v.  Cavanaugh,  3  D.  325,  19  N.  W.  413. 

Treasurer  entitled  to  5%  commission  on  sale  of  land  for  delinquent  taxes.    Nichols  v. 

Roberts,  12  N.  D.  193,  96  N.  W.  298. 
County  treasurer  entitled  to  1%  commissions  for  collecting  city  and  school  tax.    Center- 

ville  V.  Turner  County,  23  S.  D.  424,  122  N.  W.  360. 

N.  D.  Rev.  C.  2599. 
County  treasurer  cannot  bind  countv  for  clerk  hire.    Jacobson  v.  Ransom  Countv,  15 
N.  D.  6,  906  N.  W.  1107. 

County  Commissioners. 

C.  L.  1424.  S.  D.  Rev.  Pol.  C.  1841.  N.  D.  Rev.  C.  2613. 

Mav  charge  for  use  of  term  in  addition  to  per  diem  and  mileage  fees.  State  v.  Bauer, 
1  N.  b.  273,  47  N.  W.  378. 

Commissioners  are  not  entitled  to  $4  per  day  in  addition  to  mileage  for  day  to  come 
to  and  return  from  meeting.    State  v.  Richardson,  16  N.  D.  1,  109  N.  W.  1026. 

Printing. 

«.  125,  1809  N.  D.  S.  D.  Rev.  Pol.  C.  p.  36.  N.  D.  Rev.  C.  2282. 

Blanks  and  books  for  use  of  officers  must  be  printed  in  state.  Tribune  Co.  v.  Barnes, 
7  N.  D.  591,  75  N.  W.  904. 

^  1,  c.  131,  1895.  S.  D.  Rev.  Pol.  C.  1850. 

Publication  of  a  mortgage-sale  notice  in  a  paper  complying  with  the  statutory  require- 
ments is  sufficient,  though  not  the  paper  published  nearest  the  mortgaged  premises. 
Trcnery  v.  Ann  Mont.  Co.  11  S.  D.  500,  78  N.  W.  991 
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C.  L.  1439.  S.  D.  Bev.  Pol.  C.  1881.  N.  D.  Rev.  C  2M1. 
County  must  paj  for  services  of  assistant  clerk  during  term  when  appointed  by  court 

White  V.  Hughes  Coun^,  9  S.  D.  12.  67  N.  VV.  855. 

c.  65,  1891  8.  D.  S.  D.  Rev.  Pol.  C.  1862. 

Where  board  of  equalization  makes'  no  assessment  or  return,  auditor  cannot  recover  for 
services  performed  the  next  year.    Herron  v.  Lyman  County,  11  S.  D.  414,  78  N.  W.  996. 

Salaried  cotmty  treasurer  is  not  entitled  to  commission  on  real  estate  sold  to  eonntr 
nor  to  compensation  for  issuing  tax  sale  certificates.    Campbell  County  v.  Overbv,  20  !^. 

D.  640,  108  N.  W.  247. 

Electiont. 

C.  L.  1445.  S.  D.  Rev.  Pol.  C.  1869.  N.  D.  Rev.  C  637. 

Posting  notice  of  special  election  for  entire  county  in  only  one  of  three  county  precincts 
is  fatally  defective.    Territory  v.  Steele,  4  D.  78,  23  N.  W.  91. 

N.  D.  Rev.  C.  55i. 
"Primary  election"  is  "election"  within  meaning  of  section  121  of  Constitution.    Join- 
son  V.  Grand  Forks  County,  16  N.  D.  363,  125  Am.  St.  Rep.  662,  113  N.  W.  1071. 

g  23,  c.  60,  1897  S.  D.  S.  D.  Rev.  PoL  C.  1875.  N.  D.  Rev.  C.  645. 

A  violation  as  to  arranging  guard  rail  and  booths  will  not  destroy  secrecy  of  ballot. 
Perry  v.  Hackney,  11  N.  D.  148,  90  N.  W.  483. 

I  13,  c.  60,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  1886.  N.  D.  Rev.  C.  61i 

Official  ballot  is  not  invalidated  by  addition  of  printed  stickers.  Roberts  t.  Bope,  14 
N.  D.  311,  103  N.  W.  935. 

S.  D.  Rev.  Pol.  C.  1886,  1889,  1892,  1899-1901,  1903,  1908. 
c.  60,  1897  S.  D.  N.  D.  Rev.  C.  615,  616,  635. 

Supreme  court  may,  by  mandamus,  direct  county  auditor  which  of  two  sets  of  nominees 
to  put  on  ballot.  State  ex  rel.  Howells  v.  Metcalf,  18  S.  D.  393,  67  L.  R.  A.  331,  100  K. 
W.  923. 

§  1,  c.  119,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  1892.  N.  D.  Rev.  C.  616. 

As  to  necessity  for  majority  vote  on  question  of  increased  jurisdiction  of  county  court. 
State  ex  reL  Davis  v.  Fabrick,  18  N.  D.  402,  121  N.  W.  65. 

§§  3,  5,  c.  60,  1897  S.  D.       S.  D.  Rev.  Pol.  C.  1900,  1902. 

Failure  of  at  least  20  electors  to  add  address  to  signatures,  renders  n(»ninating  petitioa 
insufficient.     Harris  v.  King,  21  S.  D.  47,  109  N.  W.  644. 

§  8,  c.  60,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  1905.  N.  D.  Rev.  C.  626. 

Supreme  court  has  jurisdiction  U>  issue  mandamus  to  compel  county  auditM'  to  receivr 
and  file  certificates  of  nomination  for  county  officers.  State  v.  Lavik,  9  N.  D.  461,  85 
N.  W.  914.  . 

Secretary  of  state  must  certify  to  the  proper  county  officer  the  names  of  all  penon* 
whose  nominations  for  office  have  been  filed  with  him.  State  v.  Falley,  9  N.  D.  450,  83  X. 
W.  860. 

No  substitution  of  names  when  certificate  of  original  nomination  not  filed  in  the  officr 
of  the  secretary  of  state.    Lucas  v.  Ringsrud,  3  S.  D.  355,  53  N.  W.  426. 

N.  D.  Rev.  C.  (1899)  iOl. 
Verification  of  certificate  of  nomination  is  not  required.    State  ex  rel.  Cooper  v.  Blais- 
dell,  17  N.  D.  575,  118  N.  W.  226. 

§  12,  c.  109,  1907  N.  D. 

Proviso  in  statute  limits  application  of  thirty  per  cent  rule.  State  ex  reL  Pureell  v. 
Anderson,  18  N.  D.  147,  118  N.  W.  29. 

Thirty  per  cent  requirement  in  statute  applies  to  county  and  district  offices.  State  a- 
rel.  Montgomery  v.  Anderson,  18  N.  D.  149,  118  N.  W.  22. 

S  20,  c.  60,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  1910. 

Courts  will  not  enjoin  submission  of  constitutional  amendment.  State  v.  Tborsoa,  9 
S.  D.  149,  68  N.  W.  202,  33  L.  R.  A.  582. 

c.  139.  1907  S.  D.  S.  D.  Rev.  Pol.  C.  p.  449. 

Invalid  and  unconstitutional  in  part.    Morrow  v.  Wipf,  22  S.  D.  146,  1 16  K.  W.  IISI- 
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Prescribes  exclusive  mode  of  nominating  party  candidates  for  state  offices.    Healey  v. 
VVipf,  22  S.  D.  343,  117  N.  W.  521. 


§  10  c  138,  1907  S.  D.     S.  D.  Rev.  Pol.  C.  pp.  449,  454. 

Unconstitutional  as  creating  arbitrary  ti 
Ballinger  v.  McLaughlin,  22  S.  D.  200,  116 

Conduct  of  Election. 


Unconstitutional  as  creating  arbitrary  tax  upon  privilege  of  being  candidate  for  office. 
"'  N.  W.  70. 


S  1,  c.  81,  Laws  1899  S.  D.        S.  D.  Rev.  Pol.  C.  1914.  N.  D.  Rev.  C.  616,  618. 

An  elector  must  mark  his  ballot  substantially  as  required  by  law.  Vallier  v.  Brakke,  7 
S.  D.  343,  64  N.  W.  180. 

Cross  at  the  head  of  party  ticket,  but  not  within  circle,  is  a  nullity.  Cross  at  the  riglit 
of  the  candidate's  name  of  no  elTeot.  Straight  diagonal  line  at  the  left  of  candidate's 
name  should  be  disregarded.  Informality  in  making  cross  should  be  disregarded,  when 
intention  is  clearly  apparent.    Vallier  v.  Brakke,  7  S.  D.  343,  64  N.  W.  180. 

Circles  at  the  head  of  two  different  tickets  makes  the  ballot  void.  Moody  v.  Davis,  13 
S.  D.  86,  82  N.  W.  410;  McKittrick  v.  Pardee,  8  S.  D.  39,  65  N.  W.  23;  Vallier  v.  Brakke. 

7  S.  D.  343,  64  N.  W.  180. 

Cross  stamped  within  circle  at  head  of  party  ticket  not  nullified  by  another  cross  made 
inadvertently  just  outside  of  circle.  McMahon  v.  Polk,  10  S.  D.  296,  73  N.  W.  77,  47  L. 
R.  A.  830. 

Marks  outside  the  squares  are  not  to  be  counted.  Howser  v.  Pepper,  8  N.  D.  484,  79 
N.  W.  1018. 

Official  ballot  is  not  invalidated  by  addition  of  printed  stickers.  Roberts  v.  Bope,  14  N. 
D.  311,  103  N.  W.  035. 

On  mandamus  by  supreme  court  to  direct  county  auditor  which  of  two  sets  of  nominees 
to  put  on  ballot.  State  ex  rel.  Howells  v.  Metcalf,  18  S.  D.  393,  67  L.  R.  A.  331,  100  N'. 
W.  923. 

N.  D.  Rev.  0.  617. 
Not  unconstitutional  as  interference  with  right  of  suffrage.     State  ex  reL  Fisk  v. 
Porter,  13  N.  D.  406,  67  L.R.A.  473,  100  N.  W.  1080,  3  A.  &  E.  Ann.  Cas.  704. 

c.  48,  3901  N.  D.  N.  D.  Rev.  C.  027. 

Inapplicable  to  case  where  both  conventions  claim  under  same  party  call.  State  ex  rel. 
Buttz  V.  Lindahl,  11  N.  D.  320,  91  N.  W.  950. 

§  32,  c.  60,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  1921. 

Official  ballot  is  not  invalidated  by  addition  of  printed  stickers.  Roberts  v.  Bope,  14  X. 
D.  311,  103  N.  W.  935. 

N.  D.  Rev.  C.  644,  64C. 
Only  one  ballot  box  in  each  voting  precinct  with  separate  one  for  women,  is  authorized. 
State  ex  rel.  Byrne  v.  Wilcox,  11  N.  D.  329,  91  N.  W.  955. 

N.  D.  Rev.  C.  645. 
Failure  of  election  officers  to  defeat  election  will  not  defeat  the  election.     Perry  v. 
Hackneyi  11  N.  D.  148,  90  N.  W.  483. 

8  1,  e.  60,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  1928.  N.  D.  Rev.  C.  647. 
Construction  of  marking  of  ballots  is  question  for  court,  and  not  for  jury.  Church  v. 

Walker,  10  8.  D.  90,  72  N.  W.  101. 

Where  a  cross  within  the  circle  is  made  with  an  official  stamp,  a  cross  just  outside 
made  with  pencil  is  presumed  to  be  an  identifving  mark.  Church  v.  Walker,  10  S.  D.  90, 
72  N.  W.  103. 

Requirement  that  names  be  printed  on  the  ballot  is  constitutional.  Chamberlain  v. 
Wood,  15  S.  D.  216,  88  N.  W.  109. 

Writing  a  name  which  appears  in  print  upon  ballot  immediately  beneath  erased  name 
of  an  opposing  candidate  invalidates  vote  for  both  candidates.  Parmley  v.  Healy,  7  S.  D. 
401,  64  N.  W.  186;  Vallier  v.  Brakke,  7  S.  D.  343,  64  N.  W.  180. 

Ballots  which  are  not  officially  stamped  should  not  be  counted.  Miller  v.  Schallern, 
8  N.  D.  396,  79  N.  W.  865. 

§  35,  c.  60,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  1929.  N.  D.  Rev.  C.  648. 

Votes  not  stamped  and  initialed  must  be  excluded.  Perry  y.  Hackney,  11  .N.  D.  148,  90 
N.  W.  488. 
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C.  L.  1468.  S.  D.  Rev.  Pol.  C.  1931.  N.  D.  Rev.  C.  850. 

Candidate  who  unlawfully  opens  ballot  box  cannot  assail  official  canvass  on  whieb 

certificate  of  election  issued  to  his  opponent    AlcMahon  t.  Crockett,  12  S.  D.  11,  80  X. 

w.  lae. 

S.  D.  Rev.  PoL  C.  1941.  N.  D.  Rev.  C.  651. 

Board  of  canvassers  cannot  refuse  to  canvass  votes  because  no  nominations  were  nude 
as  prescribed  by  law.    Chamberlain  v.  Hedger,  12  S.  D.  135,  80  N.  W.  178. 

State  board  of  canvassers  required  to  canvass  all  votes  cast  in  every  county  if  duly 
a^thenticated  returns  are  obtainable.    Woods  v.  Sheldon,  9  S.  D.  392,  69  N.  W.  602. 

Mandamtis  is  proper  proceeding  to  compel  board  of  canvassers  to  act  when  it  refuses  to 
do  so;  adjournment  sine  die  is  not  a  ground  for  refusing  the  writ.  Smith  v.  Lawrence, 
2  S.  D.  186,  49  N.  W.  7. 

Tally  list  not  part  of  the  returns.    State  v.  McKenzie,  10  N.  D.  1-32,  82  N.  W.  231. 

Election  Contests. 

C.  L.  1489.  S.  D.  Rev.  Pol.  C.  1988.  N.  D.  Rev.  C.  M8. 

Title  to  coimty  office  may  be  tried  under  this  and  following  sections,  or  by  civil  action 
in  nature  of  quo  warranto.    State  v.  Callahan,  4  N.  D.  481,  61  N.  W.  1026. 

The  term  "canvass"  includes  the  time  until  the  decision  of  a  tie  vote.  Bowler  v.  EiKii- 
hood,  1  S.  D.  577,  48  N.  W.  136,  12  L.  R.  A.  705. 

Allegation  that  contestant  "was  duly  elected"  sufficiently  states  legal  qualifications  for 
office.  Church  v.  Walker,  10  S.  D.  90,  72  N.  W.  101;  McMahon  v.  Polk,  10  S.  D.  296,  73 
N.  W.  77,  47  L.  R.  A.  830;  Church  v.  Walker,  10  S.  D.  460,  74  N.  W.  198. 

Notice  of  contest;  what  it  must  contain.  Batterton  v.  Fuller,  6  S.  D.  257,  60  N.  W. 
1071. 

C.  L.  1492.  S.  D.  Rev.  Pol.  C.  1991.  N.  D.  Rev.  C.  691. 

Trial  not  confined  to  limited  period;  purpose  is  a  speedy  method  of  trial;  jurisdictioD 
continues  until  contest  is  tried  or  dismissed.  Howser  v.  Pepper,  8  N.  D.  484,  79  N.  W. 
1018;  Kakin  v.  Campbell,  10  N.  D.  416,  87  N.  W.  991. 

C.  L.  1494.  S.  D.  Rev.  Pol.  C.  1993.  N.  D.  Rev.  C.  693. 

Validity  of  county  seat  election  tested  only  in  direct  proceeding.  Remington  v.  Big- 
gins, 6  S.  D.  313,  60  N.  W.  73. 

Mandamus  will  lie  to  compel  county  officers  to  hold  their  offices  at  county  seat,  to  it- 
terraine  whether  county  seat  has  been  legally  changed.  State  v.  Langlie,  5  N.  D.  594,  67 
X.  W.  968. 

Elector  can  maintain  action  where  election  for  removal  was  under  an  invalid  It'- 
.-^dams  V.  Smith,  6  D.  94,  60  N.  W.  720. 

C.  L.  1496,  S.  D.  Rev.  Pol.  C.  1995.  N.  D.  Rev.  C.  695. 

Motion  for  additional  security  must  be  granted  and  time  for  giving  same  lapse,  before 
court  can  dismiss  election  contest  because  of  insufficient  security  for  costs.  Murtha  t. 
Howard,  20  S.  D.  152,  105  N.  W.  100. 

C.  L.  1497.  S.  D.  Rev.  Pol.  C.  1996.  N.  D.  Rev.  C  896. 

Order  vacating  default  judgment  in  election  contest  not  appealable.  Jensen  v.  Petty,  H 
S.  D.  434,  85  N.  W.  923. 

C.  L.  3498.  S.  D.  Rev.  Pol.  C.  1997.  N.  D.  Rev.  C.  697. 

Appeal  dismissed  unless  taken  within  sixty  days  after  entry  of  judgment.  Murray  v. 
Wliitmore,  9  S.  D.  288,  68  N.  W.  745. 

Appeal  does  not  stay  or  suspend  right  of  successful  party  to  perform  duties  of  office- 
Kylpaa  v.  Brown  County,  6  S.  D.  634,  02  N.  W.  962. 

C.  L.  1499.  S.  D.  Rev.  Pol.  C.  1998.  N.  D.  Rev.  C.  698. 

The  foregoing  sections  do  not  prevent  testing  the  result  of  an  election  by  mandanint. 
Smith  V.  Lawrence.  2  S.  D.  185,  49  N.  W.  7;  State  v.  Langlie,  6  N.  D.  594,  67  N.  W.  9oi; 
State  v.  Callahan,  4  N.  D.  481,  61  N.  W.  1025. 

Registration. 

fi  1,  c.  88,  1899  S.  D.  S.  D.  Rev.  Pol.  C.  2023.  N.  D.  Rev.  a  7«. 

Requirements  as  to,  are  not  mere  regulations  but  qualifications  that  the  elector  moM 
have  before  voting.    Farren  v.  Commissioners,  5  D.  36,  37  N.  W.  756. 
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Assessment  or  Taxation. 

f  1,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2052.  N.  D.  Rct.  C.  1480. 

"Contiguous"  as  uscl  in  stntute  means  land  which  touches  on  sides.  Griffin  v.  Denison 
Land  Co.  18  N.  D.  240,  319  N.  W.  1041. 

§  4,  e.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2055. 

Personal  property  issued  to  Indians  who  have  taken  lands  allotted  to  them  by  United 
States  is  taxable.    United  States  v.  Rickert,  106  Fed.  1. 

§  5,  c.  28,  1897  S.  D.  S.  D.  Re".  Pol.  C.  2056. 

Any  tax  levy  upon  exempt  property  is  void.    McHenry  v.  Brett,  9  N.  D.  68,  81  N.  W.  6.^. 

Real  estate  used  for  public  charity,  but  not  owned  by  an  "institution,"  not  exempt. 
EngsUd  V.  Grand  Forks  County,  10  N.  D.  54,  84  N.  W.  577. 

Lands  granted  to  the  N.  P.  R.  Co.  not  subject  to  local  taxation  while  United  States 
holds  legal  title  as  security  for  payment  of  cost  of  survey.  Nor.  Pac.  Ry.  Co.  v.  Rockne, 
115  U.  S.  600,  29  L.  ed.  477,  6  St.  R.  201. 

Building  owned  by  charitable  institution  and  rented  in  part  for  store  is  not  exempt 
from  taxation,  although  the  rent  is  used  for  charitable  purposes.  State  ex  rel.  Hayes  v. 
Hoard  of  Equalization,  16  S.  D.  219,  92  N.  W.  16. 

Manner  of  Listinff  Property. 

§g  0,  7,  14,  30,  c.  28,  1897  S.  D.  N.  D.  Rev.  C.  1486,  1487,  1494,  1517. 

S.  D.  Rev.  Pol.  C.  2057,  2038,  2065,  2089. 

April  first  is  date  for  determining  taxability,  ownership,  and  value  of  real  and  personal 
property  for  taxation.    Gaar,  S.  &  Co.  v.  Soruiii,  11  N.  D.  164,  90  N.  W.  799. 

§   1,  c.  65,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  2059. 

Cattle  ranging  in  several  counties  to  be  listed  where  the  owner  resides  when  he  has 
corrals  and  headquarters  for  the  herders  there.  Holcomb  v.  Keliher,  5  S.  D.  438,  59  N. 
\V.  227. 

Personal  property  must  be  listed  and  assessed  in  county  where  owner  or  agent  resides. 
Knapp  V.  Cbarles  Mix  County,  7  S.  D.  399,  64  N.  W.  187. 

§   1,  c.  57,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  2068. 

Requirement  that  property  be  listed  in  name  of  owner,  if  known,  and  if  not  known,  to 
"unknown  owners,"  mandatory.    Sweigle  v.  Gates,  9  N.  D.  538,  84  N.  W.  481. 

§  16,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2076.  N.  D.  Rev.  C.  1496. 

As  to  necessity  of  city  assessors  affidavit  to  assessment  roll.  Douglas  v.  Fargo,  13  N. 
D.  469, 101  N.  W.  919. 

§  30,  c.  28,  1897  S.  D.  S.  D.  Rev.'  Pol.  C.  2080.  N.  D.  Rev.  C.  1517. 

Wheat  in  elevator  sold  before,  but  on  hand  May  Ist,  not  assessable.  State  t.  Elevator 
Co.  6  N.  D.  41,  68  N.  W.  8L 

Boards  of  Equalization. 

I  26,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2098.  N.  D.  Rev.  C.  1523. 

Aa  empowering  county  board  to  hear  and  act  on  complaints  in  respect  to  assessments. 
First  Nat.  Bank  v.  Lewis,  18  N.  D.  390,  121  N.  W.  836. 

§  37,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2099.  N.  D.  Rev.  C.  1524. 

As  to  notice  to  taxpayer  of  tax  proceedings.  Begg  v.  Paine,  15  N.  D.  436,  109  N.  W. 
322. 

C.  L.  1582.  S.  D.  Rev.  Pol.  C.  2101.  N.  D.  Rev.  C.  1525. 

Description  of  land,  as  W.  2  of  W.  2  or  N.  E.  4  of  N.  W.  4  not  sufficient.  Power  v. 
Laribee,  2  N.  D.  141.  49  N.  W.  724;  Power  v.  Bowdle,  3  N.  D.  107,  54  N.  W.  404,  44  A.  S. 
R.  511,  21  L.  R.  A.  328;  Stokes  v.  Allen,  15  S.  1).  421,  89  N.  W.  1023;  Lee  v.  Crawford, 
10  N.  D.  482,  88  N.  W.  97. 

The  descriptions  of  lands  in  a  tax  ae  "s  2  e  &.  a  2  s  ic  sec.  or  lot  30  twp.  or  blk.  113 
rng.  69"  is  not  sufficient.    Turner  v.  Hand  County,  11  S.  D.  348,  77  N.  W.  689. 
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Description  mtist  be  sufficiently  specific  to  identify  property.    Van  Ciae  r.  Carter,  9  S. 
D.  234,  68  N.  W.  639. 
C.  L.  1596. 

As  to  necessity  of  attMhing  warrant  to  tax  list.  Fisher  v.  Betts,  12  N.  D.  197,  96  X. 
\V.  132. 

$  3,  c.  40,  1899  S.  D.  S.  D.  Rev.  Pol.  C.  2102.  N.  D.  Hot.  C  1625. 

Sufficiency  of  tax  assessor's  oath.    Richardson  r.  Howard,  23  S.  D.  86, 120  N.  W.  768. 

c.  14.  1891  S.  D.  S.  D.  Rev.  Pol.  C.  2104. 

Assessor's  failure  to  sign  affidavit  will  not  affect  return  where  oath  was  administered, 
liandow  v.  Wolven,  20  8.  D.  445,  107  N.  W.  204. 

§  40,  c.  28.  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2106. 

County  auditor  or  board  of  equalization  may  add  omitted  property  to  tax  list,  Billiiif:- 
linrst  V.  Spinlc  County,  5  S.  D.  84,  68  N.  W.  272;  Grigsby  v.  Minnehaha  County,  6  S.  U. 
492,  62  N.  W.  105. 

Personal  notice  before  adding  property  must  be  given;  but  omission  of  notice  waived 
if  owner  present  when  done  and  no  protest  is  made.  Avant  v.  Flynn,  2  S.  D.  153,  49 
N.  \V.  16. 


§  1,  c.  62,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  2107. 

Board  of  equalization  cannot  lawfully  assemble  at  a  time  and  place  other  than  that 
(ixed  by  statute.    Power  v.  Larabee,  2  X.  D.  141,  49  N.  W.  724. 

.After  the  board  has  met.  adjournment  by  less  than  quorum  will  preserve  duration  of 
so«sion.    O'Neil  v.  Tyler,  3  N.  D.  47,  53  N.  W.  434. 

Refusal  to  reduce  an  assessment  appealable.  Pierre  Waterworks  Co.  v.  Hughes  Co.  3 
D.  145.  37  N.  W.  733. 

County  board  empowered  to  review  assessments.  First  Nat.  Bank  v.  Lewis,  18  N.  D. 
390.  121  N.  W.  836. 

§§  44.  45.  c.  28,  1897,  S.  D.      S.  D.  Rev.  Pol.  C.  2110,  2111.  N.  D.  Rev.  C.  1531. 

Increase  of  12)%  in  assessed  valuation,  is  authorized.  Clark  v.  Lawrence  County,  21 
S.  D.  254,  111  N.  W.  558. 

§  45,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2111. 

SState  board  of  equalisation  not  authorized  to  raise  valuation  of  bank  stock  without 
increasing  that  of  other  stocks  and  shares.  Campbell  v.  Minnehaha  County,  11  S.  D. 
133,  76  N.  W.  10. 

Telephone  company  failing  to  furnish  sworn  statement  cannot  complain  of  irregularity 
as  to  time  of  assessment.    Iowa  &  Dakota  Tel.  Co.  v.  Schamber,  10  S.  D.  — ,  91  N.  W.  78. 

Aasettment  of  Public  Vtilitieg  Corporationa. 

%  48,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2113. 

All  railway  property,  including  side  tracks,  station,  and  freight  houses,  assessable  by 
state  board.    C.  M.  &  St.  P.  Ry.  Co.  v.  Cass  County,  8  N.  D.  18,  76  N.  W.  239. 

Assessment  not  invalid  because  value  fixed  was  less  than  actual  value  when  there  is 
doubt  as  to  liability  of  property  taxation.    Schuttuck  v.  Smith,  6  N.  D.  56,  69  N.  W.  5. 

A  teleplione  company  neglecting  to  file  a  statement  cannot  complain  of  assessment 
Iowa  i  DakoU  Tel.  Co.  v.  Schamber,  16  S.  D.  — ,  91  N.  W.  78. 

Mileage  tax  does  not  cover  lands  to  be  used  for  railroad  purposes  in  future.  St.  Panl, 
M.  A  M.  R.  Co.  V.  Howard,  119  \.  W.  1032,  23  S.  D.  34. 

§  53,  c.  28,  3897  S.  D.  S.  D.  Re»'.  Pol.  C.  2118.  N.  D.  Rev.  C.  1629. 

Rnadbrd,  frnnclii^e,  rails  and  rolling  stock  of  railroad  is  taxable  as  personal  propers- 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Dickey  County,  11  N.  D.  107,  90  N.  W.  260. 

§  04,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2128. 

Express  companv's  propertv  used  in  interstate  commerce  is  assessable.  State  v.  State 
Board,  3  S.  D.  338|  53  N.  VV.  192. 

Rate  of  Taxation  and  Levy. 

§  1.  c.  60,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  2135. 

Tax  upon  roadbed,  franchise,  real  estate,  rolling  stock,  and  other  railroad  prop«1y 
tax  upon  personal  property.  Minn.  St.  P.  &  S.  Ry.  Co.  ▼.  Dickey  County.  11  8.  IX  -^ 
00  .V.  \V.  260. 
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«.  41,  1899  S.  »,  S.  D.  Rev.  Pol.  C.  2136  et  aeq. 

Unconstitutional  u  impairing  obligation  of  contracts.  Fremont,  E.  ft  M.  Valley  R. 
Co.  V.  Pennington  County,  22  S.  D.  202,  116  N.  W.  76,  20  S.  D.  270,  105  N.  W.  929. 

i  3,  e.  41,  1899  S.  D.  S.  D.  Rev.  Pol.  C.  2137. 

Commissioners  cannot  levy  sinking  fund  tax  to  pay  interest  on  principal  of  outstanding 
warrants.    C.  &,  N.  W.  Ry.  Co.  v.  Faulk  County,  15  a  D.  601,  90  N.  W.  149. 

Itemized  statement  af  probable  county  expenses  not  condition  precedent  to  collection  of 
personal  property  tax.  Minneapolis  St.  P.  i  8.  Ste.  M.  R.  Co.  v.  Dickey  County,  11  N.  D. 
107,  90nTw.  260.  J  J. 

§  6,  c.  41,  1899  8.  D.  8.  D.  Rev.  Pol.  C.  2140. 

Town  lots  should  be  assessed  separately.  Salmer  v.  Lathrop,  10  S.  D.  216,  72  N.  W. 
670;  O'Neil  v.  Tyler,  3  N.  D.  47,  53  N.  W.  434. 

Description  which  is  unintelligible  is  insufficient.  Stokes  v.  Allen,  15  8.  D.  421,  89 
N.  W.  1023. 

County  Treasurer  and  Hie  Duties. 

N.  D.  Rev.  C.  1644. 
As  to  notice  to  tax  payer  of  tax  proceedings.    Beggs  v.  Paine,  15  N.  D.  436,  109  N.  W. 
322. 

c.  28,  1897  S.  D.  8.  D.  Rev.  Pol.  C.  2145,  2158.      N.  D.  Rev.  C.  1545,  1568. 

County  not  authorized  to  retain  from  amounts  collected  as  taxes  for  school  district  any 
portion  of  expenses  incurred  in  making  collection.  Mineral  School  Dist.  No.  10  ▼.  Pen- 
nington County,  19  S.  D.  602,  104  N.  W.  270. 

N.  D.  Rev.  C.  1562. 
Assessment  of  real  estate  in  name  of  another  than  owner  does  not  render  tax  void. 
Hartzler  v.  Freeman,  12  N.  D.  187,  96  N.  W.  294. 

§  1,  c.  47,  1899  S.  D.  S.  D.  Rev.  Pol.  C.  2146. 

City  warrant  upon  general  fund  should  be  received  by  county  treasurer  in  payment  of 
city  taxes.    Western  Town  Lot  Co.  v.  Lane,  7  S.  D.  590,  66  N.  W.  17. 

§§  84,  86,  c.  28,  1897  S.  D.     8.  D.  Rev.  Pol.  C.  2148,  2149. 

Possession  of  tax  receipt  is  conclusive  evidence  that  prior  taxes  are  paid.  King  v. 
Lane,  21  S.  D.  101,  110  N.  W.  37. 

Unconstitutional  in  depriving  county  of  tax  without  due  process  of  law,  and  in  exempt- 
ing property  from  taxation.    iStrris  v.  Stearns,  17  S.  D.  430,  97  N.  W.  361. 

S  85,  c.  28,  1897  S.  D.  8.  D.  Rev.  Pol.  C.  2149. 

Receipt  having  "Sold  for  taxes  1893,"  on  its  face  is  notice  that  payment  was  received 
subject  to  prior  sale.    Rocbford  v.  Fleming,  10  S.  D.  24,  71  N.  W.  317. 

This  statute  does  not  apply  to  certificate  of  redemption  from  tax  sale.  Danforth  v. 
McCook  County,  11  S.  D.  258,  76  N.  W.  940,  74  A.  S.  R.  808. 

Not  unconstitutional  as  exempting  property  from  taxation  or  depriving  person  of  prop- 
erty without  due  process  of  law.     Harris  v.  Stearns,  20  S.  D.  622,  108  N.  W.  247. 

§  98,  c.  28,  1897  8.  D.  S.  D.  Rev.  Pol.  C.  2102. 

No  demand  is  necessary  before  collection  of  taxes  by  distress.  Iowa  Land  Co.  v. 
Douglas  County,  8  S.  D.  491,  67  N.  W.  52. 

Personal  taxes  recoverable  by  distress  and  sale  only,  not  by  action.  Brule  County  v. 
King,  11  S.  D.  294,  77  N.  W.  107;  Hanson  County  v.  Gray,  12  S.  D.  124,  80  N.  W.  175. 

Right  to  eoUect  personal  taxes  by  distress  and  sale  only.  Acme  Harvesting  Mach. 
Co.  V.  Hinkley,  23  S.  D.  509,  122  N.  W.  482. 

Delinquency,  Penalty  and  Lien  of  Taxes. 

S  99,  ft  28,  1897  8.  D.  S.  D.  Rev.  Pol.  C.  2100. 

Personal  taxes  not  a  superior  lien  to  prior  mortgage.  Miller  v.  Anderson,  1  8.  D.  539, 
47  N.  W.  957;  Buell  v.  Boylen,  10  S.  D.  180,  72  N.  W.  406. 

Timber  culture  claim  after  issuance  of  final  certificate  is  subject  to  levy  for  prior 
personal  taxes.    Danforth  v.  McCook  County,  11  S.  D.  258,  70  N.  W.  940,  74  A.  S.  R.  808. 

Lien  for  personal  property  taxes  not  invalid  because  county  auditor  filed  no  return 
showing  them  uncollectible  out  of  personal  property.  Danforth  v.  McCook  County,  11 
S.  D.  258,  76  N.  W.  040,  74  A.  S.  R.  808. 
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The  lien  of  a  county  not  lost  by  bidding  in  land  at  tax  sale.  Rochford  v.  Fleminz.  10 
S.  D.  24,  71  N.  W.  317. 

Lien  for  personal  taxes  is  superior  to  subsequent  mortgage.  Iowa  Land  Co.  t.  Douglas 
County,  8  S.  D.  491,  67  N.  W.  52: 

Holder  of  tax  certificates,  paying  taxes,  acquires  lien  on  building  removed  from  lot  alter 
levy  and  before  payment  of  tax  by  owner.  Easton  v.  Crammer,  19  S.  D.  224,  102  N.  U. 
044. 

§  1,  c.  31,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2191. 

Not  retrospective.    Hulin  v.  Butte  County,  18  S.  D.  339, 100  N.  W.  739. 

§§  59,  61,  c.  126,  1897  N.  D.  N.   D.   Rev.   C.   1553-1555. 

As  to  powers  of  board  of  county  commissioners.  Hagler  v.  Kellv,  14  N.  D.  218,  103 
N.  W.  629. 

Tax  Sales. 

%  115,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2194.  N.  D.  Rev.  C.  1574-5. 

Duty  of  county  treasurer,  and  not  commissioners,  to  designate  paper  in  which  to 
publish  tax-sale  notices.    Dewell  v.  Board,  8  S.  D.  452,  66  X.  VV.  1079. 

Publication  of  notice  must  be  for  three  full  weeks  of  seven  days  each.  Dever  v. 
Coruwell,  10  N.  D.  123,  86  N.  VV.  227. 

Notice  must  describe  lands  to  be  sold,  and  amount  of  both  real  and  personal  ta.xes. 
Mather  v.  Darst,  13  S.  D.  75,  82  N.  W.  407. 

Counties  entitled  to  interest  and  penalties  on  city  taxes.  Fargo  v.  Ross,  11  N.  D.  309, 
92  N.  W.  449. 

Unpaid  taxes  for  aiiv  preceding  year  may  be  included  in  annual  sale  for  delinquent 
taxes.    Scott  &  B.  Mercantile  Co.  v.  Nelson  County,  14  N.  D.  407,  104  N.  W.  528. 

As  to  notice  to  tax  pavers  of  tax  proceedings.  Beggs  v.  Paine,  16  N.  D.  436,  109  X. 
W.  322. 

As  to  what  constitutes  weekly  edition  of  newspaper  within  meaning  of  statute.  GrilSn 
V.  Denison  Land  Co.  18  N.  D.  246,  119  N.  W.  1041. 

On  sufficiency  of  notice  of  tax  sale.    Bandow  v.  Wolven,  20  S.  D.  445,  107  N.  W.  204. 

As  to  disposition  of  interest  and  penalties  on  taxes.  State  ex  rel.  Mitchell  v.  Ma^o, 
15  N.  D.  327,  108  N.  W.  36. 

§  117,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2196. 

Town  lots  assessed  separately  must  be  sold  separatelv.  Salmer  v.  Lathrop,  10  S.  D- 
216,  72  N.  W.  570. 

lx)ts  assessed  together  cannot  be  sold  separately.  O'Neil  v.  Tyler,  3  N.  D.  47,  53 
N.  W.  434. 

Sufficiency  of  description  in  certificate  of  tax  sale.  Beggs  v.  Paine,  15  N.  D.  436,  109 
N.  W.  322, 

As  to  necessity  of  each  tract  sold  at  tax  sale  being  struck  off  to  bidder  accepting  lowest 
rate  of  interest.    Youker  v.  Hobart,  17  N.  D.  296,  115  N.  W.  839. 

Tax  deed  must  show  that  entire  tract  was  sold  to  one  offering  to  pay  taxes  etc.  at 
lowest  rate  of  interest  bid.    King  v.  Lane,  21  S.  D.  101,  110  N.  W.  37. 

§  120,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2199.  N.  D.  Rev.  C.  1577. 

Holder  of  tax  certificates,  paying  taxes,  acquires  lien  on  building  removed  from  lot 
after  levy  and  before  payment  of  tax  by  owner.    Easton  v.  Crammer,  19  S.  D.  224,  102  X. 
VV.  944. 
§  121,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2200. 

Separate  parcls  sold  to  same  person  mav  be  included  in  one  deed.  Bennett  v.  Darling, 
15  S.  D.  1,  86  N.  V\'.  751. 

Including  property  described  in  different  certificates  of  sale  in  one  tax  deed,  does  not 
sliow  that  property  was  sold  together  for  gross  sum.  Cornelius  v.  Ferguson,  17  S.  D.  481, 
97  N.  W.  388. 

N.  D.  Rev.  C.  15:8. 

Tax  sale  excludes  everv  objection  to  proceedings  except  irregularities  specificallv  men- 
tioned.   Beggs  V.  Paine,  *15  N.  D.  436,  109  N.  VV.  322. 

Bars  objection  to  tax  sale  under  tax  law  of  1897  for  .assessors  failure  to  verify  as- 
sessment roll.  State  Finance  Co.  v.  Mather,  15  X.  D.  380,  109  N.  \V.  350,  11  A.  &  E.  -inn. 
Cas.  1112. 

Defect  in  complaint  in  action  to  annul  tax  sale  in  omitting  itemized  slatement  as  basis 
for  countv  lew,  is  cured  by  statute.  Scott  &  B.  Merc.-.ntile  Co.  v.  Nelson  Countv,  14  N*.  D. 
407,  104  N.  W.  528. 
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N.  D.  Rev.  C.  1579. 
Inapplicable  to  redemptions  under  former  sales.     Blakemore  v.  Cooper,  15  N.  D.  5,  4 
L.R.A.(N.8.)  1074,  125  Am.  St.  Rep.  574, 106  N.  W.  566. 

C.  L.  1629.  S.  D.  Rev.  Pol.  C.  2202.  N.  D.  Rev.  C.   1585,  1588. 

No  action  to  recover  purchase  money  of  land  at  tax  sale  void  because  of  improper 
description.    Iowa  &  Dakota  Land  Co.  v.  Barnes  County,  6  N.  D.  601,  72  N.  VV.  1019. 

Taxes  not  recoverable  where  land  sold  not  subject  to  taxation  because  property  of 
United  States.  Stutsman  Countv  v.  Wallace,  142  U.  S.  293,  .35  L.  ed.  1018,  12  S.'  Ct. 
K.  227. 

Statute  does  not  apply  to  sales  made  prior  to  its  enactment.  American  Invest.  Co.  v. 
Thayer,  7  S.  D.  72,  63  N.  VV.  233. 

No  demand  is  necessary  before  suit  to  recover  taxes  illegally  paid.  Boynton  v.  Faulk 
County,  7  S.  D.  423,  64  N.  W.  518. 

Taxes  paid  are  recoverable  where  treasurer  wrongfully  advertises  and  sells  real  estate 
of  one  person  for  taxes  of  another.  Krickson  v.  Brookings  County,  3  S.  D.  434,  53  N.  VV. 
857,  18  L.R.A.  347. 

Purchaser  at  tax  sale  bound  to  know  that  the  property  is  rightfully  sold.  American 
Invest.  Co.  v.  Beadle  County,  5  S.  D.  410,  59  N.  W.  212;  Budge  v.  Grand  Forks,  1  N.  D. 
309,  47  N.  W.  390,  10  L.R.A.  165;  Tyler  v.  Cass  County,  1  N.  D.  369,  48  N.  W.  232; 
McHenry  v.  Brett,  9  N.  D.  68,  81  N.  VV.  65. 

County  auditor  cannot  issue  refundment  order  as  means  of  saving  purchaser  at  tax 
sale  harmless.    Re  Freerks,  11  N.  D.  120,  90  N.  W.  265. 

Unpaid  taxes  for  any  preceding  year  may  be  included  in  annual  sale  for  delinquent 
taxes.    Scott  &  B.  Mercantile  Co.  v."  Nelson  County,  14  N.  D.  407,  104  N.  VV.  528. 

As  to  who  is  entitled  to  reimbursement  on  void  tax  sale  certificate.  State  Finance  Co. 
T.  Beck,  15  N.  D.  374,  109  N.  W.  357. 

Necessity  of  judgment  showing  reasons  why  taxes  or  sales  are  void.  Beggs  v.  Paine, 
15  N.  D.  436,  100  N.  VV.  322. 

Purchaser  of  tax  certificate  with  erroneous  description,  cannot  recover  amount  paid  for 
taxes  and  certificate.  Minnesota  Loan  &  Invest.  Co.  v.  Beadle  County,  18  S.  D.  431,  101 
N.  W.  29. 

c.  61,  1901  S.  D. 

Last  publication  of  maturity  of  tax  certificate  must  be  made  at  least  90  days  before 
its  maturity  to  vest  title.    Flickinger  v.  Cornwell,  22  S.  D.  382,  117  N.  VV.  1039. 

c.  166,  1903  N.  D.  N.  D.  Rev.  C.  1580. 

Inapplicable  to  jurisdictional  defects  in  assessments  of  real  property.  State  Finance 
Co.  V.  Bowdle,  16  N.  D.  193,  112  N.  W^  76. 

As  to  necessity  of  one  seeking  relief  in  equity  paving  taxes  due.  Powers  v.  First  Nat. 
Bank,  15  N.  D.  466,  109  N.  VV.  361. 

c.  168,  1903  N.  D.  N.  D.  Rev.  C.  1587. 

As  curing  defects  in  tax  proceedings.  State  Finance  Co.  v.  Jilather,  15  N.  D.  386,  109 
N.  W.  350,  11  A.  &  E.  Ann.  Cas.  1112. 

§§  113,  114,  c.  14,  1891  S.  D.     S.  D.  Rev.  Pol.  C.  2203,  2204. 

Tax  deed  in  form  provided  bv  Comp.  Laws  §  1639,  which  recites  that  county  pur- 
chased as  competitive  bidder,  is  void.    Reckitt  v.  Knight,  16  S.  D.  395,  92  N.  W.  1077. 

§  126,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2205.  N.  D.  Rev.  C.  1695. 

As  to  right  of  redemption  under  statute.  Cruser  v.  WMlliams,  13  N.  D.  284,  100  N.  VV . 
721. 

All  sales  under  statute  are  subject  to  redemption.  Darling  v.  Purcell,  13  N.  D.  288,  100 
N.  VV.  726. 

Tax  deed,  void  on  its  face,  wili  not  bar  redemption  after  running  of  statute.  Battelle  v. 
Wolven,  22  S.  D.  39,  115  N.  VV.  99. 

§  129,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2208. 

Mortgagee  whose  mortgage  recorded  before  taxes  due  on  personal  property  became  a 
lien,  may  redeem  from  tax  sale  without  paying  such  taxes.  Buell  v.  Boylan,  10  S.  D.  180, 
72  N.  VV.  406. 

Notice  of  redemption  from  tax  sale  which  omits  to  give  section,  township,  or  range  of 
property  is  insufficient    Stokes  v.  Allen,  15  S.  D.  421,  89  N.  W.  1023. 
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Tax  Deedt. 

§  13,  c.  28,  1897  S.  D.  S.  D.  Hev.  Pol.  C.  2212. 

Failure  to  give  notice  for  proper  time  does  not  prevent  a  tax  deed  from  oonititnting 
color  of  title ;  question  of  good  faith  one  of  fact  Meadows  v.  Osterkamp,  13  S.  D.  371, 
83  N.  W.  624. 

Published  notice,  addressed  "to  whom  it  may  concern,"  not  sufficient.  Bector  t  Wil- 
helmy  v.  Maloney,  15  S.  D.  271,  88  N.  W.  575. 

Deed  by  city  for  nonpayment  of  assessments,  is  valid,  although  no  notice  was  giten 
that  deed  would  be  demanded.    Kirby  v.  Waterman,  17  S.  D.  314,  96  K  W.  129. 

S  1,  c.  32,  1897  S.  D.  '  S.  D.  Rev.  Pol.  C:  2213.  N.  D.  Rev.  C.  1581. 

Statutory  form  of  tax  deed  must  be  substantially  pursued.  Rector  ft  Wilhehny  t. 
Maloney,  15  S.  D.  271,  88  N.  W.  575. 

Tax  deed  void  upon  its  face  may  constitute  color  of  title.  Parker  v.  Vinson,  11  S.  D. 
381,  77  X.  W.  102.3. 

Deed  reciting  d  sale  at  a  time  legally  impossible  and  that  two  town  lots  were  add 
as  one  parcel  ts  void  on  its  face.    Salmer  v.  Lathrop,  10  S.  D.  216,  72  N.  W.  570. 

Tax  deed  regularly  issued  cuts  olT  delinquent  taxes  for  prior  years.  Emmons  County  t. 
Bennett,  9  N.  D.  131,  81  N.  W.  22. 

Tax  deed  cuts  off  all  interest  under  prior  tax  deed.  Meldahl  v.  Dobbin,  8  N.  D.  Hi, 
77  N.  W.  280. 

Treasurer  cannot  sell  and  deed  part  of  city  lot  which  was  assessed  in  solido.  Boberts 
V.  Bank,  8  N.  D.  504,  79  N.  W.  1049. 

Recitals  in  tax  deed  cannot  be  controverted  although  they  show  that  sale  was  nude  in 
contravention  of  later  statutes.  Reckitt  v.  Knight,  16  S.  D.  395,  92  N.  W.  1077. 

Tax  deed  must  show  that  entire  tract  was  sold  to  one  offering  to  pay  taxes  etc,  »t 
lowest  rate  of  interest  bid.    King  v.  Lane,  21  S.  D.  101,  110  N.  W.  37. 

Tax  deed  regular  on  its  face  is  prima  facie  evidence  that  proper  notice  had  been  giveii 
and  served.    Bandow  v.  Wolven,  23  S.  D.  124,  120  N.  W.  881. 

Validity  of  tax  deed  unaffected  by  omission  of  seal  therefrom.  Northwestern  Mortg. 
Trust.  Co.  V.  Levtzow,  23  S.  D.  562,  122  N.  W.  600. 

C.  L.  1640.  S.  D.  Rev.  Pol.  C.  2214.  N.  D.  Rev.  0.  15S4. 

Limitations  do  not  run  against  void  tax  deed,  though  recorded  three  years.  Hegar  t. 
De  Groat,  3  N.  D.  354,  56  K.  W.  150:  Salmer  v.  Lathrop,  10  S.  D.  216,  72  N.  W.  570: 
Sweigle  v.  Gates,  9  N.  D.  538,  84  N.  W.  481 ;  Duncan  v.  Newcomer,  9  S.  D.  375,  69  X.  W. 
580;  Horswill  v.  Farnham,  16  S.  D.  — ,  92  N.  W.  1082. 

Inapplicable  to  sales  to  state  or  county  where  rights  are  unassigned.  Scott  A  B. 
Mercantile  Co.  v.  Nelson  County,  14  N.  D.  407,  104  N.  W.  528. 

Tax  deed  which  has  been  recorded  3  years  and  is  not  void  on  its  face,  as  bar  to  actios 
to  recover  possession  of  property. 

Constitutional  as  valid  limitation  act.  State  Finance  Co.  v.  Mather,  15  N.  D.  3S6, 109 
N.  W.  350,  11  A.  &  E.  Ann.  Cas.  1112. 

Irregularity  in  tax  proceedings  insufficient  ground  to  commence  action  to  avoid  tax  detd. 
Stoddard  v.  Lyon,  18  S.  D.  207,  99  N.  W.  1116. 

Action  to  determine  adverse  claims  not  barred  by  three  years  record  of  tax  deed  inralid 
because  property  was  not  assessed.    Moran  v.  Thomas,  19  S.  D.  469, 104  N.  W.  212. 

Mere  recording  of  instrument  in  form  of  tax  deed  will  not  start  running  of  statutr. 
Bandow  v.  Wolven,  20  S.  D.  445,  107  N.  W.  204. 

Action  bv  former  owner  to  quiet  title  as  against  tax  deed  barred  after  three  year*. 
Northwestern  Morig.  Trust  Co.  v.  Levtzow,  23  S.  D.  562,  122  N.  W.  .600. 

S  134,  c.  28,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2215.  N.  D.  Rev.  C.  1581. 

Assessment  of  real  estate  in  name  of  another  than  owner  does  not  render  tax  T<ai<l. 
Hartzler  v.  Freeman.  12  N.  D.  187,  96  N.  W.  294. 

Failure  to  assess  in  name  of  owner  will  not  invalidate  assessment.  Svkes  v.  Beck,  1- 
N.  D.  242.  96  N.  W.  844. 

c  132,  1890  N.  D. 

Sufficiencv  of  tax  deed  issued  pursuant  to  tax  sale  under  statute.  Beggs  r.  PaiA 
15  N.  D.  436,  109  N.  W.  322. 

§  110,  c.  100,  1891  N.  D. 

Provision  for  tax  deed  to  "assigns"  includes  executors.  Blakemore  t.  Cooper,  15  N.  Bl 
6,  4  L.R.A.(N.S.)  1074,  125  Am.  St.  Rep.  574,  106  N.  W.  666. 
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Property  Sold  to  State  or  County  for  Tawee. 

c.  ]«,  1903  N.  D.  N.  D.  Rev.  C.  1675. 

Not  unconstitutional  as  delegating  legislative  power  to  eountv  boards.  Picton  v.  Cass 
County,  13  N.  D.  242,  100  N.  W.  711,  3  A.  4  E.  Ann.  Cas.  345. 

c  67,  1897  N.  D.     '  N.  D.  Rev.  C.  1685. 

Sheriff's  certificate  issued  under  statute  na  evidence  of  valid  judgment.  State  Finance 
Co.  V.  Beck,  15  N.  D.  374,  109  N.  W.  357. 

N.  D.  Rev.  G.  1689. 

Affidavit  of  mailing  notice  of  expiration  of  time  to  redeem  from  tax  sale  as  competent 
evidence  of  mailing.    Nind  v.  Myers,  15  N.  D.  400,  8  L.R.A.(N.S.)  157,  109  N.  W.  335. 

Service  of  notice  of  expiration  of  time  to  redeem  from  tax  sale  on  grantees  in  void  re- 
corded tax  deeds,  is  insufficient.    State  Finance  Co.  v.  Beck,  15  N.  D.  374,  109  N.  W.  357. 

c.  132,  1890  N.  D. 

Right  to  redeem  from  tax  sale  is  "right  accrued"  which  cannot  be  affected  bv  repealing 
statute.  Blakemore  v.  Cooper,  15  N.  D.  5,  4  I/.R.A.(N.8)  1074,  125  Am.  St  Rep.  674, 
106  N.  W.  566. 

Forfeited  lands  under  tax-sale,  cannot  be  again  sold  for  taxes  while  forfeited  lands. 
Fatton  ▼.  Cass  County,  13  N.  0.  351,  N.  W.  174. 

N.  D.  Rev.  C.  1691. 

Certificate  of  sale  for  taxes  is  prima  facie  evidence  of  valid  sale  without  proof  of  prece- 
dent judgment.    Nind  v.  Myers,  15  N.  D.  400,  8  L.R.A.(N.S.)  157,  109  N.  W.  335. 

Validity  of  tax  sale  cannot  be  questioned  after  three  years.  State  Finance  Co.  v.  Beck, 
15  N.  D.  374,  109  N.  W.  357. 

Miacellaneout  Proviaiotu. 

§  139,  c.  28,  1897.  S.  D.  Rev.  Pol.  C.  2219. 

Warrant  for  collection  of  tax  on  transient  stock  issued  to  constable,  not  to  sheriff. 
Harper  v.  Lindskog,  13  S.  D.  524,  83  N.  \V.  581. 

§  1,  c.  16,  1891  S.  D.  S.  D.  Rev.  Pol.  C.  2220. 

County  tax  cannot  be  levied  in  unorganized  county  for  use  of  organized  county  to 
which  attached.    Farris  v.  Vannier,  6  D.  186,  42  N.  W.  31,  2  L.R.A.  713. 

Unorganized  county  subject  to  taxation  for  state  purposes  in  nearest  organized  county. 
Dupree  v.  Stanley  County,  8  S.  D.  30,  65  N.  W.  426. 

Personal  property  belonging  to  a  resident  of  Meade  county,  but  situated  in  the  unor- 
ganized county  of  Geoby,  is  taxable  in  Meade  county.  Meade  County  v.  Hoehn,  12  S.  D. 
468,  81  N.  W.  886. 

§  1,  c.  16,  1891.  S.  D.  Rev.  Pol.  C.  2221. 

Taxes  collected  in  unorganized  counties  paid  into  state  treasury.  Morgan  v.  State,  9 
S.  D.  230,  68  N.  W.  638. 

C.  L.  1643.  S.  D.  Rev.  Pol.  C.  2225.  N.  D.  Rev.  C.  1589. 

Tender  of  taxes  not  condition  precedent  to  recovery  held  under  tax  title.  Court 
may  ascertain  amount  of  taxes  due.  Power  v.  Larabee,  2  N.  D.  141,  49  N.  W.  724;  O'Neil 
V.  IVler,  3  N.  D.  47,  53  N.  W.  434;  Farrington  v.  Invest.  Co.  1  N.  D.  102,  45  N.  W.  191; 
Clark  V.  Darlington,  11  S.  D.  418,  78  N.  W.  997;  Campbell  v.  Loan  &  Trust  Co.  14  S.  D. 
483,  85  N.  W.  1015;  McComb  v.  Lake  County,  9  S.  D.  466,  70  N.  W.  652:  Rochford  v. 
Fleming,  10  S.  D.  24,  71  N.  W.  317;  Bennett  v.  Darling,  15  S.  D.  1,  86  N.  W.  751. 

County  is  entitled  to  recover  just  amount  of  taxes  in  action  against  it  to  cancel  void- 
able tax  proceedings.    Pettigrew  v.  Moody  County,  17  S.  D.  275,  96  N.  W.  94. 

Adjustmeni  of  taxes  in  action  to  quiet  title.  Moran  v.  Thomas,  19  S.  D.  469,  104  N. 
W.  212. 

As  to  when  judgment  for  taxes  due  is  not  authorized  by  statute.  Douglas  v.  Fargo,  13 
N.  D.  467,  101  X.  W.  919. 

N.  D.  Rev.  C.  1602. 
Unpaid  taxes  for  any  preceding  year  may  be  included  in  annual  sale  for  delinquent 
taxes.    Scott  &,  B.  Mercantile  Co.  v.  Nelson  County,  14  N.  D.  407,  104  N.  W.  528. 

C.  L.  1656.  S.  D.  Rev.  Pol.  C.  2233. 

False  check  issued  by  bank  to  county  treasurer  to  allow  him  to  make  settlement  with 
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county  commissioners  is  a  fraud,  and,  when  t\irned  over  to  treasurer's  bondsmen,  does  not 
have  tlie  effect  of  releasing  them.  Thompson  v.  Sioux  Falls  Nat.  Bank,  150  U.  S.  231, 
37  L.  ed.  1063,  14  S.  Ct.  R.  94. 

C.  L.  1665.  S.  D.  Rev.  Pol.  C.  2241. 

General  deposit  by  county  treasurer  of  county  funds  subject  to  check  is  not  a  loan  with- 
in statutory  inhibition.    Allibone  v.  Ames,  9  S.  D.  74,  08  N.  W.  165,  33  L.R.A.  585. 

MiHannropriation  of  state  funds  bv  state  treasurer.  State  v.  Taylor,  7  S.  D.  533,  64 
N.  W.  648. 

Redemption  of  Warrants. 

C.  L.  1071.  S.  D.  Rev.  Pol.  C.  2251. 

Paying  out  of  taxes  collected  after  issuance  of  warrant,  will  not  prevent  recoverr. 
Shannon  v.  City  of  Huron,  9  S.  D.  356,  69  N.  W.  598. 

Treasurer  who  fails  to  pay  a  warrant  in  the  order  of  its  registration  is  civilly  liable 
upon  his  official  bond.    State  v.  Campbell,  7  S.  D.  568,  64  N.  VV.  1125. 

C.  L.  1671-1674.  S.  D.  Rev.  Pol.  C.  2251-2254.  N.  D.  Rev.  C.  2470-2472. 

As  to  duty  of  city  treasurer  to  register  and  pay  warrants.  Red  River  Valley  Sat 
Bank  v.  Fargo,  14  N.  D.  88,  103  N.  W.  390. 

C.  L.  1672,  1673.  S.  D.  Rev.  Pol.  C.  2252,  2253.       N.  D.  Rev.  C.  2471,  2471 

Limitation  will  not  run  on  town  warrants  until  funds  are  provided  or  time  to  proTide 
has  elapsed.    Brannon  v.  White  Lake  Twp.  17  S.  D.  83,  95  N.  W.  284. 

C.  L.  1674.  S.  D.  Rev.  Pol.  C.  2254. 

Failure  of  treasurer  to  register  warrant  in  the  order  of  its  presentation  will  not  defeat 
recover}'  thereon.    Freeman  v.  City  of  Huron,  10  S.  D.  368,  73  N.  VV.  260. 

§  13,  c.  67,  1897  N.  D. 

This  act  annulled  all  rights  obtained  by  the  state  under  prior  sales.  McHenry  v.  Kid- 
der County,  8  N.  D.  413,  79  N.  W.  875. 

§  4,  c.  67,  1897  N.  D. 

Publication  of  tax  list.  Selection  of  newspaper.  Cass  County  v.  Securitv  Co.  7  N.  D. 
528,  75  N.  W.  775;  Emmons  County  v.  Bank,  9  N.  D.  683,  84  N.  W.  379. 

§  13,  c.  67,  1897  N.  D. 

Sheriff  not  entitled  to  a  fee  of  $5,  for  selling  each  piece  of  land.  Wilson  t.  Cass 
County,  8  N.  D.  456,  79  N.  W.  985. 

itilitia. 

See  S.  D.  Rev.  Pol.  C.  2534. 

Education. 

c.  132,  1903  S.  D.  S.  D,  Rev.  Pol.  C.  p.  592. 

School  district  educating  child  from  another  district  from  8th  to  12th  grade  instnM- 
tion.  may  recover  therefor  from  such  district.  Board  of  Education  v.  School  Dist.  Na 
19,  23  S.  D.  429,  122  N.  W.  411. 

c.  133,  1903  S.  D.  S.  D.  Rev.  Pol.  C.  p.  604. 

Territory  may  be  detached  from  independent  school  district  in  county  and  attached  to 
another  school  district  in  adjoining  countv.  Independent  School  Di8t.'No.  2  v.  District 
No.  37,  20  S.  D.  349,  106  N.  W.  302. 

S.  D.  Rev.  Pol.  C.  2279. 

§  3,  Art.  4  of  the  Constitution,  prohibiting  compensation  of  any  public  officer  to  be  in- 
creased or  diminished  during  his  term  does  not  apply  to  deputy  superintendent  of  public 
instruction.    Somers  v.  State,  5  S.  D.  321,  58  N.  W.  804. 

N.  D.  Rev.  C.  764. 

Provides  for  term  of  two  years  for  county  superintendent  and  any  additional  time 

which  may  elapse  before  qualification  of  successor.     State  v.  Fabridc.  16  X.  D.  94,  112 

N.  W.  74. 
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N.  D.  Rev.  C.  765,  777. 
Schools  in  special  districts  are  not  to  be  considered  in  eomputing  salary  of  county 
superintendents.    Dickey  County  v.  Hicks,  14  N.  D.  73,  103  N.  W.  423. 

S.  D.  Rev.  Pol.  C.  2295.  N.  D.  Rev.  C.  823. 

Contract  with  teacher  not  holding  certificate,  void.    Hardy  v.  Purington,  6  S.  D.  382, 

«1  N.  W.  158;  Hosmer  v.  School  District,  4  N.  D.  197,  59  N.  W.  1035,  60  A.  S.  R.  639,  25 

L.R.A.  383;  Goose  River  Bank  v.  School  Township,  1  N.  D.  26,  44  N.  W.  1002,  26  A.  S. 

K.  605. 

S.  D.  Rev.  Pol.  C.  2300.  N.  D.  Rev.  C.  777. 

County  superintendents-compensation.  Wiles  v.  Mcintosh  County,  10  N.  D.  594,  88 
N.  W.  710. 

County  auditor  is  vested  with  discretion  in  issuing  warrants  for  salaries  of  county 
officers.    State  ex  rel.  Wiles  v.  Albright,  11  N.  D.  22,  88  N.  W.  729. 

Appropriation  to  create  fund  to  pay  clerks  in  county  superintendents  office.  State  ex 
rel.  Wiles  v.  Heinrich,  11  N.  D.  31,  88  N.  W.  734. 

c.  113,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  2308. 

Board  of  education  may  refund  an  old  debt  by  exchanging  bonds  at  par  for  greater 
amount  of  pre-existing  bonds.    Ewert  v.  Mallery,  16  S.  D.  151,  91  N.  W.  479. 

§  20,  subc.  11,  c.  113,  1901  S.  D.     S.  D.  Rev.  Pol.  C.  2310. 

School  corporation  may  issue  bonds  for  more  than  3  per  cent  of  its  assessed  valuation 
to  refund  a  greater  amount  of  1m«1  bonds.  Ewert  v.  MoUery,  16  S.  D.  151,  91  N. 
W.  479. 

S.  D.  Rev.  Pol.  C.  2324.  N.  D.  Rev.  0.  788. 

New  school  district  formed  from  part  of  an  old  one  not  liable  for  a  bonded  indebted- 
ness of  old  district.  Livingston  v.  School  Dist.  9  S.  D.  102,  68  N.  W.  167 ;  Fordham  School 
Township  v.  Darlington  School  Twp.  0  S.  D.  489,  61  N.  W.  1128. 

County  commissioners  and  superintendent  may  create  new  districts.  School  Dist.  No. 
74  V.  Board  of  Com.  9  S.  D.  291,  68  K.  W.  746;  State  v.  Gang,  10  N.  D.  331,  87  N.  W.  5. 

8.  D.  Rev.  Pol.  C.  2327.  N.  D.  Rev.  C.  793. 

Remonstrance  signed  by  school  officers  of  district  affected,  acknowledging  receipt  of  a 
notice  of  proposed  change  in  boundaries,  is  prima  facie  evidence  that  notice  was  duly 
given.    School  Dist.  No.  56  v.  School  Dist.  No.  27,  9  S.  D.  336,  69  N.  W.  17. 

Territory  may  be  detached  from  independent  school  district  in  country  and  attached  to 
another  school  district  in  adjoining  county.  Independent  School  Dist.  No.  2  v.  District 
No.  37,  20  S.  D.  349,  106  N.  W.  302. 

S.  D.  Rev.  Pol.  C.  2332.  N.  D.  Rev.  C.  808. 

Mandamus  will  not  lie,  to  control  discretion  of  school  officers.  Heintz  v.  Moulton,  7  S. 
D.  272,  64  N.  W.  135. 

Powers  and  Duties  of  School  Board. 

S.  D.  Rev.  Pol.  C.  2341.  N.  D.  Rev.  C.  819. 

Contract  with  members  of  school  board  as  individuals  may  be  enforced.  Western  Pub. 
Co.  V.  Bachman,  2  S.  D.  512,  51  N.  W.  214;  Western  Pub.  Co.  v.  Murdick,  4  S.  D.  207,  56 
N.  W.  120,  21  L.R.A.  671. 

School  board  may  not  remove  schoolhouse  from  where  it  has  been  located  by  majority 
vote  of  electors.    Graves  v.  Jasper  School  Twp.  2  S.  D.  414,  50  N.  W.  904. 

N.  D.  Rev.  C.  786. 

Proviso  as  to  cities  of  800  inhabitants  not  constitutional.  All  laws  required  to  have 
uniform  operation.    Plummer  v.  Borsheim,  10  N.  D.  505,  80  N.  W.  690. 

Mandamus  will  lie  to  compel  school  board  to  maintain  school,  or  provide  transportatior 
for  children  to' some  other  school.    Swenehart  v.  Strathman,  12  S.  D.  313,  81  N.  W.  505 

Parol  evidence  admissible  to  show  that  contract  signed  by  members  of  school  boari 
was  delivered  upon  unfulfilled  conditions.  Manufacturers'  Fur.  Co.  v.  Kremer,  7  S  D 
463,  64  N.  W.  528. 

Presumed  in  absence  of  a  showing  to  contrarv,  that  a  board  was  authorized  to  chanm 
location  of  building.    Burkhardt  v.  School  Twp.  9  S.  D.  315,  69  N.  W.  16. 

S.  D.  Rev.  Pol.  C.  2341,  2346,  2347.      N.  D.  Rev.  C.  829-831 
Sufficiency  of  description  of  school-house  site  selected   hr  voters  of  school  district 
Petersburg  School  Dist.  v.  Peterson,  14  N.  D.  344,  103  N.  W.  756. 
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8.  D.  Hev.  Pol.  C.  2343. 

Warrants  issued  for  buildine  vithout  authority  or  ratification  of  voters  are  void. 
Farmers  t  Merchants.  Banlc  t.  School  Dist.  6  D.  255,  42  N.  W.  767. 

Inhabitants  of  district  may  ratify  action  of  school  board.  Capital  Bank  v.  School 
Dist.  6  D.  248,  42  N.  W.  774. 

School  board  may  change  original  contract  for  erection  of  building.  Edinburg  Ameri- 
can Land  Co.  v.  City  of  Mitchell,  1  S.  D.  593,  48  N.  \V.  131. 

S.  D.  Rev.  Pol.  C.  2340.     "  N.  D.  Rev.  C.  829. 

Schoolhouse  can  only  be  moved  by  majority  vote  of  electors.  Graves  v.  Jasper  School 
Twp.  2  S.  D.  414,  50  N.  W.  904j  Farmers'  Nat.  Bank  v.  School  Dist.  6  D.  255,  42  N.  W. 
767. 

S.  D.  Rev.  Pol.  C.  2353.  N.  D.  Rev.  C.  S2J. 

Contract  with  teacher  not  holding  certificate,  void.  Hardy  v.  Purington,  6  S.  D.  38i 
61  N.  W.  158;  Hosmer  t.  School  Dist.  4  N.  D.  197,  50  N.  W.  1036,  50  A.  S.  R  639,  25 
L.R.A.  383. 

Miscellaneous  Provisions. 

B.  D.  Rev.  Pol.  C.  2366. 

Contract  with  members  of  school  board  as  individuals  may  be  enforced.  Western  Pub. 
Co.  v.  Bachman,  2  S.  D.  512,  51  N.  W.  214;  Western  Pub.  Co.  v.  Murdick,  4  S.  D.  207.  5t 
N.  W.  120,  21  L.R.A.  671. 

As  to  invalidity  of  school  warrant.  Rochford  v.  School  Dist.  No.  6,  }0  S.  D.  435,  IW 
N.  W.  763. 

S.  D.  Rev.  Pol.  C.  2384.  N.  D.  Rev.  C.  »W. 

Recital  on  face  of  bonds  that  all  preliminary  requirements  have  been  complied  vfith 
estops  corporation  to  raise  question.  Coler  v.  Dwight  School  Twp.  3  N.  D.  249.  55  X.  W. 
587,  28  L.R.A.  649;  Wilson  v.  Board  of  Education,  12  S.  D.  536,  81  N.  W.  952;  City  of 
Huron  v.  Sav.  Bank,  86  Fed.  272,  30  C.  C.  A.  38;  Nat.  Life  Ins.  Co.  v.  Board  of  Ed.  «2 
Fed.  778,  10  C.  C.  A.  637;  Hughes  County  v.  Livingston,  104  Fed.  306,  43  C.  C.  A.  641; 
Second  Ward  Sav.  Bank  v.  Huron,  80  Fed.  660 ;  Coler  v.  Rhoda  School  Twp.  6  S.  D.  640, 
03  N.  W.  158;  Flagg  v.  School  Dist.  4  N.  D.  30,  68  N.  W.  499,  26  L.R.A.  363. 

Illegal  bonds  mav  be  made  valid  by  payment  of  interest.  Coler  v.  Rhoda  School  Twp. 
6  S.  D.  640,  63  N.  \V.  15». 

S.  D.  Rev.  Pol.  C.  2385.  N.   D.    Rev.   C.  911. 

School  board  is  bound  to  issue  bonds  for  schoolhouse  when  voters  of  district  so  vote 
Schouweiler  v.  Allen,  17  N.  D.  510,  117  N.  W.  866. 

S.  D.  Rev.  Pol.  C.  2386.  N.  D.  Rev.  C  911 

Statute  as  to  denomination  and  time  of  payment  of  bonds  must  be  strictlv  complied 

with.    People's  Bank  v.  School  Dist.  3  N.  D.  496,  57  N.  W.  787,  28  L.R.A.  642. 
Bonds  in  a  denomination  greater  than  allowed  by  law  are  void  even  in  the  hands  of  «n 

innocent  purchaser.    Livingston  v.  School  Dist.  0  S.  D.  346,  69  N.  W.  15. 
Holder  of  void  bond  may  recover  on  quantum  meruit  for  value  of  schoolhouse  errctfd 

with  proceeds,  where  retained  and  used  by  district.    Livingston  v.  School  Dist.  11  S.  D. 

160,  76  N.  W.  301. 

S.  D.  Rev.  Pol.  C.  2389.  N.  D.  Rev.  C.  915. 

Provision  for  exchange  destroys  negotiability.  Flagg  v.  School  Dist.  4  N.  D.  30,  58  N. 
W.  499,  25  L.R.A.  363. 

Board,  and  not  treasurer,  has  authority  to  issue,  negotiate,  and  sell  bonds.  Priirie 
School  Twp.  V.  Haseleu,  3  N.  D.  328,  55  N."  W.  938. 

S.  D.  Rev.  Pol.  C.  2407.  N.  D.  Rev.  C.  MT- 

City  'under  a  special  charter,  which  organizes  under  general  law,  is  thereafter  govemfd 
by  general  school  law.    State  v.  Power,  5  S.  D.  027,  59  N.  W.  1090. 

S.  D.  Rev.  Pol.  C.  2408.  N.  D.  Rev.  C  864. 

Arbitrators  to  take  into  considerntinn  tlie  buildings  owned  by  the  original  district 
.State  V.  School  Dist.  6  N.  D.  488,  71  N.  W.  772. 

S.  D.  Rev.  Pol.  C.  2410.  N.  D.  Rev.  C.  941. 

Territory  may  be  detached  from  independent  school  district  in  county  and  att»di«d 
to  another  nchool  district  in  adjoining  county.  Independent  School  Dist.  No.  2  v.  Dis- 
trict No.  37,  20  S.  D.  349,  106  N.  W.  302. 
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S.  D.  Rev.  Pol.  C.  2411.  N.  D.   Rev.  C.  950. 

Corporate  existence  of  district  not  put  in  issue  by  denial  on  information  and  belief. 
Board  of  Ed.  v.  Prior,  11  S.  D.  292,  77  N.  W.  106. 

S.  D.  Rev.  Pol.  C.  2428.  N.  D.   Rev.  C.   982. 

Board  of  education  estopped  to  set  up  failure  to  provide  sinking  fund,  where  bonds 
recite  that  law  has  been  complied  with.  Wilson  v.  Board  of  Ed.  12  S.  D.  535,  81  X.  W. 
052. 

N.  D.  Rev.  C.  864-6. 
As  to  when  tax  levy  will  be  enjoined  at  suit  of  taxpayer.     Torgrinson  v.  Norwieii 
School  Dist.  No.  31,  14  N.  D.  10,  103  N.  W.  414. 

N.  D.  Rev.  ,C.  962. 
As  to  schools  in  special  districts  not  being  under  supervision  of  cotinty  superintendents. 
Dickey  County  v.  Denning,  14  N.  D.  77,  103  N.  W.  422. 

c  108,  1903  N.  D.  N.  D.  Rev.  C.  1165,  1167,  1168.     (Amended  1907.) 

Appropriation  of  $11,500  for  maintenance  of  Feeble  Minded  institute  should  be  sup- 
pTemental  to  extent  of  payments  under  chapter  237  Laws  1907.  State  ex  rel.  McCue  v. 
Lewis,  18  N.  D.  125,  119  N.  W.  10^7. 

State  Militia. 

C.  L.  1920.  S.  D.  Rev.  Pol.  C.  2462.  N.  D.  Rev.  C.  1718. 

As  not  including  personal  staff  officers  of  governor.  State  ex  rel.  Poole  v.  Peake,  18 
N.  D.  101,  120  N.  W.  47. 

S  2,  c.  176,  1901  S.D.  8.  D.  Rev.  Pol.  C.  2463. 

Governor  has  control  of  permanent  military  parade  grounds.  Re  Opinion  of  Judges, 
14  S.  D.  191,  83  N.  W.  96. 

As  to  governor's  power  of  Adjutant  General.  State  ex  rel.  Poole  v.  Peake,  18  N.  D. 
101,  120  N.  W.  47. 

C.  L.  1946,  1972.  S.  D.  Rev.  Pol.  C.  2486,  2509.      N.  D.  Rev.  C.  1747,  1774. 

As  to  meaning  of  "staff  officer."  State  ex  rel.  Poole  t.  Peake,  18  K.  D.  101,  120  N. 
W.  47. 

S  1,  c  176,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  2497.  N.  D.  Rev.  C.  1761. 

Power  to  pay  for  men  and  horses  other  than  state  militia  called  out  by  governor  in 
suppressing  insurrection,  is  in  legislature  alone.  Stanton  v.  State,  5  S.  D.  615,  69  N. 
W.  738. 

N.  D.  Rev.  C.  1788. 
Corporation  organized  hereunder  is  private  corporation  subject  to  mechanic's  liens. 
Arrison  v.  Company  D.  F.  D.  N.  G.  12  N.  D.  554,  98  N.  W.  83,  1  A.  &  E.  Ann.  Cas.  368. 

Mines  and  Mining. 

C.  L.  1990.  S.  D.  Rev.  Pol.  C.  2534.  N.  D.  Rev.  C.  1802. 

Property  right  that  can  be  transferred  or  inherited  may  be  acquired  prior  to  issuance  of 
patent.    Suessenbach  v.  Bank,  5  D.  477,  41  N.  W.  602. 

Essentials  of  title  to  claim  are:  Discovery,  notice,  location,  marking  boundaries,  record. 
Marshall  v.  Harney  Peak  Co.  1  S.  D.  350,  47  N.  W.  290. 

C.  L.  2000.  S.  D.  Rev.  Pol.  C.  2535.  N.  D.  Rev.  C.  1803. 

Certificate  of  location  void  when  boundaries  not  marked  as  prescribed,  and  no  minerals 
of  reoiiired  classes  are  within  the  boundaries.  Regan  v.  Whittaker,  14  S.  D.  373,  85  N. 
W.  863. 

C.  L.  2001.  S.  D.  Rev.  Pol.  C.  2536.  N.  D.  Rev.  C.  1804. 

In  suit  to  determine  adverse  claims,  where  defendant's  location  rests  on  alleged  lode 
location  prior  to  plaintiff's  burden  is  on  defendant  to  establish  actual  discovery  prior  to 
initiation  of  plaintiff's  location.    Sands  v.  Cruikshank,  15  S.  D.  142,  87  N.  W.  689. 

In  absence  of  fraud,  decision  of  United  States  Land  Department  as  to  boundaries  is 
conclusive.    Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.  79  Fed.  868. 

C.  L.  2009.  S.  D.  Rev.  Pol.  C.  2544.  N.  D.  Rev.  C.  1812. 

Burden  of  proving  forfeiture  or  intention  to  abandon  ia  on  adverse  claimant.  Axiom 
Min.  Co.  v.  White,  10  S.  D.  198,  72  N.  W.  462. 
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C.  L.  1210.  S.  D.  Rev.  Pol.  C.  2545.  N.  D.  Rev.  C.  181J. 
Co-owner  by  attempting  to  exclude  another  bj  a  relocation  does  not  abandon  land. 

Hulst  V.  Doerstler,  11  S.  D.  14,  75  N.  W.  270. 

Cotenant  relocating  claim  holds  as  trustee  for  all  cotenants.    McCarthy  v.  Speed,  11  S. 

D.  362,  77  N.  W.  690,  50  L.R.A.  184. 

O.  L.  2014.  S.  D.  Rev.  Pol.  C.  2548.  N.   D.  Rev.  C.  1816. 

This  section  does  not  abridge  chancery  power  to  order  survey.  Duggan  v.  Davey,  4  D. 
no,  20  N.  W.  887. 

Water  Rightt. 

C.  L.  2029..  S.  D.  Rev.  Pol.  0.  2563. 

Riparian  rights  of  pre-emptor  of  public  land  attach  at  time  of  settlement,  ajid  not  tt 
date  of  final  proof.  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.  15  S.  D.  519,  91  N.  W. 
352:  Sturr  v.  Beck,  133  U.  S.  541,  33  L.  ed.  761,  10  S.  Ct.  R.  350. 

Miner'a  Lien. 

C.  L.  2039.  S.  D.  Rev.  Pol.  C.  2573. 

Lien  does  not  cover  powder,  fuse,  nor  tools.  Sutton  v.  Min.  Co.'  14  S.  D.  33,  84  N.  W. 
211. 

Land  Drainage. 

N.  D.  Rev.  C.  1818. 

Drainage  warrants  no  county  liability  created  thereby.  Constitutionality  of  the  lav- 
Redmond  V.  Chacy,  7  N.  D.  231,  73  N.  W.  1081;  Erickson  v.  Cass  County,  11  N.  D.  — , 
92  N.  W.  841. 

C.  L.  2047-2078.  S.  D.  Rev.  Pol.  C.  2587-2618.        X.  D.  Rev.  C.  1818-1850. 

Not  unconstitutional  as  depriving  property  owners  of  property  without  due  process  of 
law.    Erickson  v.  Cass  County,  11  N.  D.  494,  92  N.  W.  841. 

Not  unconstitutional  as  delegating  legislative  powers  to  board  of  drain  coniinissloners. 
Soliah  V.  Cormack,  17  N.  D.  393,  117  N.  W.  125. 

C.  L.  2048.  S.  D.  Rev.  Pol.  C.  2588.  N.  D.  Rev.  C.  1S21. 

Jurisdiction  of  drain  commissioners  cannot  be  divested  by  withdrawal  of  names  fron 
petition.     Sim  v.  Rosholt,  16  N.  D.  77.  11  L.  R.  A.  (N.S.)  372,  112  N.  W.  50. 

N.  D.  Rev.  C.  1823-^,  182«-T. 
Question  of  benefits  under  drainage  law  need  not  be  submitted  to  jury.    Ross  v.  Prtnte, 
17  N.  D.  266,  115  N.  W.  833. 

N.  D.  Rev.  C.  18i6. 
As  to  action  of  board  of  drainage  commissioners  in  assessing  benefit?  of  land  being 
final.     State  ex  rel.  Dorgan  v.  Fisk,  15  N.  D.  219,  107  N.  W.  191. 

N.  D.  Rev.  C.  1829. 
Necessity  of  county  commissioners  letting  contract  to  lowest  bidder.    Alstad  v.  Sin. 
15  N.  D.  029,  109  N.  W.  66. 

c.  39,  1901  N.  D.  N.  D.  Rev.  0.  1849. 

Twenty  year  bonds  bid  in  and  accepted  in  Oct.  1900  are  valid  although  not  signed  and 
delivered  until  Nov.  1901.     May  v.  Cass  County,  12  N.  D.  137,  96  N.  W.  292. 

Artesian  Wells. 

c.  80,  1891  S.  D.  S.  D.  Rev.  Pol.  C.  2619  et  seq. 

A^uthorizes  construction  of  artesian  wells  at  public  expense  and  issuance  of  bonds  tben- 
for.     Dring  v.  St.  Lawrence  Twp.  23  S.  D.  624,  122  N.  W.  664. 

§  3,  c.  103,  1895  S.  D.  S.  D.  Rev.  Pol.  C.  2681. 

Location  of,  by  townships,  is  for  public  purpose  within  Const,  art.  10.  Miles  v.  Bto- 
ton  Township,  11  S.  D.  450,  78  N.  W.  1004. 

Police  Powers  of  the  State. 

C.  L.  2143.  S.  D.  Rev.  Pol.  2763.  N.  D.  Rev.  C.  185J. 

County  not  liable  to  provide  relief  or  support  to  one  who  has  a  legal  settlement  then- 
in,  while  without  county.    Hamlin  County  v.  Clark  County,  1  S.  D.  131,  45  N.  W.  329. 
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Eelief  voluntarilj  fumighed  a  pauper  cannot  be  recovered  from  county.  St.  Luke's 
Tlospital  V.  Grand  Forks  County,  8  N.  D.  241,  77  N.  W.  598. 

Kemoval  of  smallpox  patient  to  pesthouse  by  order  of  county  commissioners  does  not 
make  county  liable  for  medical  services.    Ostland  v.  Porter,  4  D.  98,  26  N.  W.  731. 

N.  D.  Rev.  C.  2089. 
-Action  cannot  be  maintained  in  the  name  of  the  state  to  recover  the  penalty.    State  v. 
Mersner,  9  N.  D.  186,  82  N.  W.  737. 

5§  1-9,  c.  165,  1903  N.  D.  N.  D.  Rev.  C.  2204-2211. 

Not  unconstitutional  as  authorizing  tax  upon  interstate  commerce.  Re  Lipschitz,  14 
N.  D.  622,  95  N.  W.  157. 

N.  D.  Rev.  C.  2262-2272. 

Warehouseman  can  create  pledge  by  issuance  of  receipt  for  property  owned  by  him 
in  warehouse  as  security  for  indebtedness.  State  use  of  Hart-Parr  Co.  v.  Robb-Lawrence 
Co.  17  N.  D.  257,  16  L.  R.  A.   (N.S.)  227,  115  N.  W.  846. 

N.  D.  Rev.  C.  2266. 
As  to  delivery  of  warehouse  receipt  as  pledge  of  property  without  formality  of  trans- 
fer of  possession.     State  use  of  Hart-Parr  Co.  v.  Robb-Lawrence  Co.  17  N.  D.  257,  16 
L.R.A.(N.S.)  227,  116  N.  W.  846. 

C  L.  2183,  2185.  8.  D.  Rev.  Pol.  C.  2810,  2812. 

"Legal  settlement"  acquired  by  residence  in  county  for  90  days.  Bigelow  v.  Minnehaha 
County,  17  S.  D.  331,  96  N.  W.  698. 

Intoxicating  Liquort. 

See  also  N.  D.  Rev.  C.  9353  et  seq. 

c.  72,  1897  S.  D. 

c.  141,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  2834-2838. 

No  constitutional  right  to  impose  a  tax  on  foreign,  while  exempting  domestic  manufac- 
turers. State  v.  Zophy,  14  S.  D.  119,  84  N.  W.  391;  Minneapolis  Brewing  Co.  v.  Mc- 
(iillavray,  104  Fed.  258. 

Wholesale  establishments  may  be  excluded  from  places  not  granting  license  to  retail 
dealers.    Hamm  Brewing  Co.  v.  Foss,  16  S.  D.  — ,91  N.  W.  684. 

Registered  pharmacist  not  guilty  of  a  second  offense  cannot  be  convicted  of  selling  as 
a  beverage  at  retail  without  license.    State  v.  Dunning,  14  S.  D.  316,  85  N.  W.  589. 

Gist  of  offense  is  engaging  in  the  business  without  a  license.  State  v.  Williams,  11  S. 
D.  64,  75  N.  W.  815. 

Not  unconstitutional  as  embracing  more  than  one  subject.  Theo.  Hamm  Brewing  Co. 
V.  Foss,  16  S.  D.  162,  91  N.  W.  584. 

Selling  liquor  without  license  in  place  where  it  is  unlawful,  to  sell  liquor  at  all,  is 
punishable.    State  v.  Ely,  22  S.  D.  487,  118  N.  W.  687,  18  A.  &  E.  Ann.  Cas.  92. 

As  to  payment  of  license  under  statute  subsequently  declared  invalid  being  compulsoi'y. 
Steffen  v.  State,  19  S.  D.  314,  103  N.  W.  44. 

Not  unconstitutional  as  contravening  United  States  Constitutional  provision  as  to 
interstate  commerce.  State  v.  Delamater,  20  S.  D.  23,  8  L.  R.  A.  (N.S.)  774,  129  Am. 
St.  Rep.  907,  104  N.  W.  537. 

Applicable  to  traveling  salesman  soliciting  orders  for  liquor  to  be  forwarded  to  com- 
panv  for  acceptance  and  delivery  made  without  the  state.  State  v.  Delamater,  20  S.  D. 
23,  8  L.  R.  A.  (N.S.)  774,  129  Am.  St.  Rep.  907,  104  N.  W.  537. 

.Affirmative  vote  in  favor  of  liquor  license  required  before  issuance  thereof.  State  ox 
rel.  Clark  v.  Stakke,  22  S.  D.  451,  118  N.  W.  703. 

Indictment  charging  defendant  with  selling  liquor  without  license  charges  but  one 
offense.     State  v.  Mudie,  22  S.  D.  41,  115  N.  W.  107. 

One  convicted  of  keeping  saloon  open  on  Sunday  may  have  license  forfeited  in  addition 
to  fine  or  imprisonment  for  misdemeanor.     State  v.  Gilbert,  21  S.  D.  204,  111  N.  W.  538. 

Corporate  club  exchanging  liquor  with  its  members  for  checks  bought  of  club  is  charge- 
able with  selling  liquor  without  license.     State  v.  Mudie,  22  S.  D.  41,  115  N.  W.  107. 

As  to  when  one  is  engaged  in  sale  of  liquor  at  wholesale  without  license.  Conrad 
Seipp  Brewing  Co.  v.  Green,  23  S.  D.  619,  12  N.  W.  662. 

§  6,  c.  72,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2839. 

Unlicensed  dealer  not  liable  to  action  by  wife.  Paulson  v.  Langness,  IS  S.  D.  471,  93 
N.  W  65!^ 
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Widow  cannot  recover  exemplary  damages  for  death  of  husband  from  intoxication  ia 
suit  against  liquor  dealer  and  bondsman.     Garrigan  v.  Thompson,  17  S.  D.  132,  95  N. 
.  W.  294. 

County  commissioners  may  reject  liquor  license  bond  without  stating,  in  record, 
grounds  therefor.    Burke  v.  Collins,  18  S.  D.  190,  99  N.  W.  1112, 

§  6,  c.  72,  1897  S.  D.  S.  D.  Rev,  PoL  0.  2839,  2844. 

§  1,  c.  166,  1903  S.  D. 

Married  woman's  action  to  recover  damages  sustained  from  sale  of  liquor  to  hnsbud 
survives  death  of  saloon  keeper.     Garrigan  v.  Huntimer,  20  S.  B.  182,  105  N.  W.  278. 

§  8,  c.  173,  1907  S.  D.  S.  D.  Rev.  Pol.  C.  p.  744; 

Dwelling  house  wherein  liquor  is  kept  and  sold  as  shop  or  place  of  public  resort.  Stite 
v.  Madison,  23  S.  D.  584,  122  N.  W.  647. 

§  4,  c.  141,  1901  S.  D.  S.  D.  Rev.  Pol.  C.  2844. 

Information  charging  that  defendant  did  unlawfully  sell,  furnish,  and  give  away  spirit- 
uous, brewed,  fermented,  and  vinous  liquors  to  one  H.  charges  but  a  single  offense.  State 
V.  Bradley,  15  S.  D.  148,  87  N.  W.  690. 

Sale  to  habitual  drunkard.    State  v.  Pritchard,  16  S.  D.  — ,  91  N.  W.  583. 

Written  notice  by  wife  not  necessary  to  establish  her  right  to  damages  for  sale  to  hus- 
band, who  is  an  habitual  drunkard.    Sandige  v.  Widmann,  12  S.  D.  10],  80  N.  W.  164. 

Evidence  showing  the  drinking  of  liquor  at  defendant's  bar  after  notice  of  the  drinker's 
habit,  justifies  verdict  of  violation  of  statute.  State  v.  Pritchard,  16  S.  D.  166,  91  N.  W. 
583. 

§  12,  c.  72,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2846. 

Licensed  dealer  is  the  only  one  subject  to  penalty  for  obstructing  view  from  street 
SUte  V.  Bradford,  13  S.  D.  201,  83  N.  W.  47. 

§  14,  c.  72,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2847. 

Information  for  keeping  open  on  Sunday  need  not  allege  that  saloon  was  kept  open  for 
purpose  of  doing  business.    State  v.  Donaldson,  12  S.  D.  259,  81  N.  W.  299. 

Applicable  to  unlicensed  saloon.  State  v.  Grant,  20  S.  D.  164,  105  N.  W.  97,  11  A.  4 
E.  Ann.  Cas.  1017. 

§§  14,  15,  c.  72,  1897  S.  D.     S.  D.  Rev.  Pol.  C.  2847,  2848. 

One  convicted  of  keeping  saloon  open  on  Sunday  may  have  license  forfeited  in  ad- 
dition to  fine  or  imprisonment  for  misdemeanor.  State  v.  Gilbert,  21  S.  D.  204,  111  N. 
W.  538. 

§  16,  c.  72,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2849. 

Right  of  action  against  saloon  keeper  not  lost  by  obtaining  divorce  after  it  accrued. 
Nordin  v.  Kjos,  13  S.  D.  497,  83  N.  W.  573. 

Widow  whose  husband'has  died  as  result  of  liquor  sold  to  him  may  recover  on  dealer's 
bond  for  loss  of  support.    Stafford  v.  Levinger,  16  S.  D.  — ,  91  N.  W.  462. 

Widow  may  recover  on  liquor  dealer's  bond  for  loss  of  husband's  support.  Stafford  v- 
I^vinger,  16  S.  D.  118,  102  Am.  St.  Rep.  686,  91  N.  W.  462,  1  A.  &  E.  Ann.  Cas.  132. 

Widow  cannot  recover  exemplary  damages  for  death  of  husband  from  intoxication  i» 
suit  against  liquor  dealer  and  bondsman.  Garrigan  v.  Thompson,  17  S.  D.  132,  95  N.  W. 
294. 

Unlicensed  dealer  not  liable  to  actions  by  wife.  Paulson  v.  Langness,  16  S.  D.  471,  M 
N.  W.  655. 

Married  woman's  action  to  recover  damages  sustained  from  sale  of  liqnor  to  husband 
survives  death  of  saloon  keeper.    Garrigan  v.  Huntimer,  20  S.  D.  182,  105  N.  W.  278. 

Allegation  in  complaint  on  liquor  dealer's  bond  that  liquor  was  sold  vn  certain  ds.v 
and  deceased  continued  intoxicated  to  time  of  death,  is  sufficient.  Palmer  v.  Shurz,  H 
S.  D.  283,  117  N.  W.  150. 

Sales  of  liquor  by  different  saloon  keepers  causing  husband's  death  does  not  constitute 
joint  tort.    Kennedy  v.  Garrigan,  23  S.  D.  265,  121  N.  W.  783. 

§  19,  c.  72,  1897  S.  D.  S.  D.  Rev.  Pol.  C.  2852. 

Not  unconstitutional  as  contravening  United  States  Constitutional  provision  as  t» 
interstate  commerce.  State  v.  Delamater,  20  S.  D.  23,  8  L.  R.  A.  (N.S.)  774,  129  Am. 
St.  Rep.  907,  104  N.  W.  537. 

Applicable  to  traveling  salesman  soliciting  orders  for  liquor  to  be  forwarded  to  eo»- 
pany  for  acceptance  and  delivery  made  without  the  state.  State  t.  Delamater,  20  S.  D.  13t 
8  L.  R.  A.  (N.S.)  774,  129  Am.  St.  Rep.  907,  104  N.  W.  637. 
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Corporate  club  exchanging  liquor  witli  its  members  for  checlcs  bought  of  club,  is 
chargeabl«  with  selling  liquor  without  license.  State  v.  Mudie,  22  S.  D.  41,  115  K. 
\V.  107. 

§  22,  c.  72,  1897  S.  D.  8.  D.  Rev.  PoL  C.  2853,  2857. 

City  council  may  refuse  to  grant  liquor  license  on  their  own  knowledge  of  applicant's 
unfitness.    McCormick  ▼.  Pfeiffer,  19  S.  D.  269,  103  N.  W.  31. 

c.  166,  1903  S.  D.  S.  D.  Rev.  Pol.  C.  2856. 

Question  of  granting  permits  to  sell  liquors  must  be  submitted  annually.  State  ex  ret. 
Crothers  v.  Barber,  19  8.  D.  1,  101  N.  \V.  1078. 

Sale  of  liquor  in  districts  outside  of  cities,  towns,  and  townships,  prohibited.  State  ▼. 
MclUvenna,  21  S.  D.  489,  113  N.  W.  878. 

Election  held  in  conformity  with  liquor  law  as  to  marking  words  "yes"  and  "no"  with 
cross,  is  valid.     State  ex  rel.  Chilson  v.  Harris,  22  S.  D.  Ill,  116  N.  W.  533. 

Majority  of  highest  vote  cast  at  election  required  to  authorize  sale  of  liquor.  State  ex 
rel.  Clark  v.  Stekke,  22  S.  D.  228,  117  N.  W.  129. 

Affirmative  vote  in  favor  of  liquor  license  required  before  issuance  thereof.  State  ex 
rel.  Clark  v.  Stakke,  22  8.  D.  451,  118  N.  W.  703. 

S  6,  c.  141,  1901  8.  D.  S.  D.  Rev.  PoL  C.  2860. 

A  r^stered  pharmacist  not  guilty  of  a  second  offense  cannot  be  convicted  of  selling  at 
retail  as  a  beverage  without  license.    State  v.  Dunning,  14  8.  D.  316,  85  N.  W.  680. 

North  Dakota  statutes  relating  to  intoxicating  liquors,  see  N.  D.  Rev.  Codes,  9353  et 
seq. 

Food  and  Dairy  Comtnitaioner. 

c.  151,  1907  S.  D.  S.  D.  Rev.  Pol.  C.  p.  764. 

Inapplicable  to  druggist  selling  prepared  medicines  without  analysis  of  contente. 
Ex  parte  Brown,  21  8.  D.  515,  114  N  W.  303. 

Marks  and  Brands. 

S  1,  c.  66,  1901  8.  D.  S.  D.  Rev.  Pol.  C.  2934. 

Under  the  former  statute  the  secretary  of  state  as  member  of  "Brand  and  Mark  Com- 
mittee,"  was  entitled  to  receive  the  20  per  cent  in  addition  to  his  salary.  State  v.  Roddle, 
12  8.  D.  433,  81  N.  W.  980. 

Eerd  Lavs — Estrays. 

N.  D.  Rev.  C.  1933. 
As  abrogating  provisions  of  section  7865  in  relation  to  trespass  by  live  stock  between 
Dec  and  April    Johnson  v.  Rickfordj  18  N.  D.  268,  122  N.  W.  386. 

C.  L.  2292.  S.  D.  Rev.  Pol.  C.  2958.        N.  D.  Rev.  C.  1933-52,  1972. 

Live  stock  is  permitted  to  run  at  large  between  November  1st.  and  April  1st.  only, 
except  in  counties  where  Chap.  44  Code  Civ.  Proc.  has  been  abolished.  Ely  v.  Rosbolt,  11 
N.  D.  559,  93  N.  W.  864. 

N.  D.  Rev,  C.  1938-1940. 
Legislative  description  of  sufficient  and  lawful  corral  fence.    Johnson  v.  Rickford,  18 
N.  D.  268,  122  N.  W.  386. 

N.  D.  Rev.  C.  1939. 

Applicable  during  "open  season"  to  counties  in  which  provisions  of  section  1933  have 
not  been  abolished.    Johnson  v.  Rickford,  18  N.  D.  268,  122  N.  W.  386. 

N.  D.  Rev.  C.  1940. 

As  to  proof  necessary  to  maintein  action  for  damage  occasioned  by  breach  of  lawful 
fence.    Johnson  v.  Rickford,  18  N.  D.  268,  122  N.  W.  386. 

State  Veterinary  Surgeon. 

9  1,  e.  207,  1901  S.  D.  8.  D.  Rev.  Pol.  C.  2990. 

Salary  may  be  reduced  daring  term  of  office.  Collins  v.  State,  3  S.  D.  18,  51  N. 
W.  776, 
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Bounty  on  Wolves. 

§  2,  c.  209,  1901  S.  D.  S.  D.  Rer.  Pol.  C.  3121. 

Under  the  former  statute  certificates  were  to  be  paid  in  full  in  order  of  filing,  and  not 
pro  rata,  until  the  appropriation  was  exhausted.  Meade  Countv  Bank  t.  Reeves,  13  & 
U.  103,  82  N.  W.  761. 

/Steam  Threahert. 

§  1,  c.  64,  1901  S.  D.  S.  D.  Rev.  Poi.  C.  3146. 

One  threshing  another's  grain  with  steam  threshing  machine  without  giving  bond,  can- 
not recover  compensation  contracted  for.  Johnson  v.  Berry,  20  S.  D.  133,  1  L.  B.  A. 
(N.S.)  1159,  104  N.  W.  1114. 

Purpose  of  thresher's  bond  Is  to  indemnify  property  owners  against  loss.  Eahn  t. 
Sleepy  Eye  Mill  Co.  21  S.  D.  324,  112  N.  W.  843. 

Prairie  Fire*. 

C.  L.  2392.  S.  D.  Rev.  Pol.  C.  3162.  N.  D.  Rev.  C.  20«L 
Setting  fire  in  stubble  in  April  is  negligence  per  se.    Not  material  that  action  Iw 

brought  under  statute.    Kelley  v.  Anderson,  16  S.  D.  107,  87  N.  W.  579. 

Where  fire  was  set  by  employees,  question  as  to  scope  of  authority  is  for  jury.  Knight 
v.  Towie,  6  S.  D.  576,  82  N.  W.  964. 

Not  necessary  to  negative  the  exceptions  in  an  indictment.  Territory  ▼.  Scott,  2  D. 
212,  6  N.  W.  435. 

Homeg  for  Dependent  Children. 

§  1,  c.  71,  1901  S.  D.  S.  D.  Rev.  PoL  C.  3206. 

Law  establishing  children's  home  society  may  be  constitutional.  State  T.  Childna'i 
Home  Society,  10  N.  D.  493,  88  N.  W.  273. 

Though  time  for  appeal  from  order  granting  an  association  the  custody  of  plaintiff's 
children  had  expired,  court  had  jurisdiction  to  consider  his  petition  to  have  them  re- 
stored to  him.    McFall  v.  Simmons,  12  S.  D.  562,  81  N.  W.  898. 

Homestead, 

t.  L.  2449.  S.  D.  Rev.  Pol.  C.  3215.  N.  D.  Rev.  C.  5M». 

Depends  on  the  intention.    Clark  v.  Evans,  6  S.  D.  244,  ou  N.  W.  862. 

Three  years'  absence  from  home  and  her  husband  not  abandonment  by  a  wife.  Roeholt 
V.  Mehus,  3  N.  D.  513,  57  N.  W.  783,  23  L.  R.  A.  239. 

Purchase  of  site  and  erection  of  dwelling  house  thereon,  with  intent  to  establish  a 
homestead,  impresses  character.  Kingman  v.  O'Callahan,  4  S.  D.  628,  67  N.  W.  912: 
Brown  v.  Edmonds,  9  S.  D.  273,  68  N.  W.  734. 

Mere  intention  to  occupy  'and  as  not  sufficient  to  exempt  it  as  such,  in  absence  of  act 
indicative  of  carrying  intention  into  immediate  execution.  Brolcken  v.  Baumann,  10  N. 
J.  453,  88  N.  W.  84. 

Partner  cannot  obtain  homestead  right  in  firm  real  estate,  as  against  his  copartner. 
Divorced  wife  retains  no  homestead  right  in  husband's  real  estate,  in  absence  of  decree  to 
that  effect.    Brady  v.  Kreuger,  8  S.  D.  464,  66  N.  W.  1083,  59  A.  S.  R.  771. 

Prior  to  act  of  1890,  unmarried  person  entitled  to  homestead  rights.  Hesnard  v. 
Plunkett,  6  S.  D.  73,  60  N.  VV.  159. 

Unmarried  man  not  entitled  to  homestead  rights  in  1888.    McCanna  v.  Anderson,  6  X- 

D.  482,  71  N.  VV.  769. 

Exempt  from  sale  for  purchase  money.  N.  W.  Loan  Co.  v.  Jonasen,  11  S.  D.  566,  "9  N. 
\V.  840. 

Will  attach  to  land  held  under  contract  of  purchase.  Myrick  v.  Bill,  5  D.  167,  37  N. 
W.  369. 

Kstate  in  the  land  is  essential.    Myrick  v.  Bill,  3  D.  284,  17  N.  W.  268. 

Mav  be  claimed  In  an  undivided  interest  in  land.  Oswald  v.  McCauIey,  6  D.  289,  42  H. 
W.  769. 

Cannot  be  determined  on  affidavits  on  motion  to  set  aside  a  levy.  Dorsey  v.  Hall,  S  D- 
505,  41  N.  W.  471;  Froelick  v.  Ayhvard,  11  S.  D.  635,  80  N.  W.  131. 

Secret  antenuptial  transfer  of  homestead  bv  husband  is  void  as  to  his  wife.  Amtgaarl 
▼.  Arnegaard,  7  N.  D.  475,  75  N.  W.  797,  41  L.R.A.  258. 

RijTht  of,  not  extendel  to  lands  included  within  limits  of  incorporated  city  or  town,  ty 
repeal  of  pre-emption  law.    King  v.  McAndrews,  104  Fed.  430. 
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Temporary  removal  frolh  land  will  not  destroy.  Edmonson  t.  White,  8  N.  D.  72,  7C 
N.  W.  986. 

May  be  selected  from  any  portion  of  lands  owned  by  debtor  contiguous  to  residence. 
Foogmann  v.  Patterson,  9  N.  D.  254,  83  N.  W.  15. 

Homestead  is  not  bound  by  lien  of  judgments  against  owner.  Dalrymple  v.  Security 
Improv.  Co.  11  N.  D.  65,  88  N.  W.  1033. 

Sale  of  homestead  under  execution  conveys  no  title.  Johnson  v.  Twitchell,  13  N.  D. 
426,  100  N.  W.  318. 

Term  "homestead"  is  not  defined  by  statute.  Calmer  v.  Calmer,  16  N.  D.  120,  IOC 
N.  VV.  684. 

Husband  is  entitled  to  claim  homestead  exempt  from  execution  sale,  although  fee  is 
vested  in  wife.  Bremseth  v.  Olson,  1«  N.  D.  242,  13  L.  R.  A.  (N.S.)  170,  112  N.  W.  10r,\i, 
14  A.  &  E.  Ann.  Cas.  1156. 

c.  37,  1874  S.  D. 

Applicable  to  indebtedness  created  in  1878.  Nichols  k  S.  Co.  v.  Cunningham,  16  S.  D. 
475,  94  N.  W.  389. 

C.  L.  2449-2468.  8.  D.  Rev.  Pol.  C.  3215-3230.       N.  D.  Rev.  C.  5049-5083. 

As  to  "homestead  estate"  attaching  only  to  such  property  as  constituted  decedent's 
homestead  at  time  of  death.    Calmer  v.  Calmer,  15  N.  D.  120,  106  N.  W.  684. 

N.  D.  Rev.  C.  5060. 
Husband  is  entitled  to  claim  homestead  exempt  from  execution  sale,  although  fee  is 
vested  in  wife.     Bremseth  v.  Olson,  16  N.  D.  242,  13  L.  R.  A.   (N.S.)    170,  112  N.  W. 
1056.  14  A.  &  E.  Ann.  Cas.  1166. 

C.  L.  2450.  S.  D.  Rev.  Pol.  C.  3216.  N.  D.  Rev.  C.  5070. 

Widow  without  children  may  occupy  during  her  lifetime.  Fore  v.  Fore,  2  N.  D.  200, 
60  N.  W.  712. 

As  to  when  divorced  husband  is  no  longer  head  of  family  entitled  to  homestead  exemp- 
tion.    Holcomb  V.  Holcomb,  18  N.  D.  561,  120  N.  W.  547. 

C.  L.  2451.  S.  D.  Rev.  Pol.  C.  3217.  N.  D.  Rev.  C.  5052. 

Mortgage  of  by  husband  and  wife  binds  latter,  whether  she  acknowledged  same  or  not. 
Karcher  v.  Gans,  13  S.  D.  383,  83  N.  W.  431,  79  A.  S.  R.  893. 

Signature  of  wife  may  be  made  by  notary  taking  acknowledgment.  N.  W.  Loan  Co.  v. 
Jonasen,  11  8.  D.  566,  79  N.  W.  840. 

Wife's  signature  not  necessary  to  mortgage  on  government  homestead  on  which  she 
has  never  resided.    Brokken  v.  Baumann,  10  N.  D.  453,  88  N.  W.  84. 

Husband  alone  cannot  continue  a  mortgage  on,  after  payment.  Luce  v.  Mortgage  Co. 
«  D.  122,  60  N.  W.  621. 

Wife  not  bound  by  implied  warranty  when  she  joins  in  mortgage  only  to  release  home- 
stead right.    Dunn  v.  Dietrich,  3  N.  D.  3,  53  N.  W.  81. 

Wife  retains  no  interest  in  homestead  in  husband's  name  after  divorce  in  the  absence 
of  a  provision  in  the  decree  to  that  effect.  Brady  v.  Kreuger,  8  S.  D.  464,  66  N.  W.  1083, 
59  A.  8.  R.  771. 

Insolvency  of  husband;  claim  of  wife  as  head  of  family.  Ness  v.  Jones,  10  N.  D.  587, 
88  N.  W.  706. 

Mortgage  of,  for  unpaid  purchase  money  is  good,  although  not  signed  by  husband. 
Roby  V.  Bank,  4  N.  D.  156,  59  N.  W.  719,  60  A.  S.  R.  633. 

Statute  to  be  liberally  construed.    Kingman  v.  O'Callaghan,  4  S.  D.  628,  57  N.  W.  912. 

Exempt  from  sale  for  mechanic's  lien.  Morgan  v.  Beuthein,  10  S.  D.  660,  75  N.  W.  204, 
66  A.  S.  R.  733;  Fallihee  v.  Wittmayer,  9  S.  D.  479,  70  N.  W.  642. 

Inapplicable  where  homestead  is  not  selected.  Wegner  v.  Lubenow,  12  N.  D.  95,  95  N. 
W.  442. 

Concurrence  of  husband  and  wife  essential  to  conveyance  of  homestead.  Helgebye  v. 
Dammen,  13  N.  D.  167,  100  N.  W.  245. 

On  necessity  of  both  husband  and  wife  acknowledging  conveyance  of  homestead. 
Patnode  v.  Deschenes,  15  N.  D.  100,  106  N.  W.  573. 

Not  unconstitutional  as  interfering  with  vested  rights.  Gaar,  S.  &  Co.  v.  Collin,  15 
N.  D.  622,  110  N.  W.  81. 

As  to  necessity  of  wife  executing  contract  for  sale  of  homestead.  Silander  v.  Qronna, 
16  N.  D.  652,  125  Am.  St.  Rep.  616,  108  N.  W.  544. 

As  not  affecting  general  equity  doctrine  of  estoppel  in  pais.  Engholm  v.  Ekrem,  18  N. 
D.  185,  119  N.  W.  36. 
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C.  L.  2453.  S.  D.  Rer.  Pol.  C.  3221.  N.  D.  Rev.  C.  50J1. 

8.  D.  Laws  1890,  chap.  86,  exemptine  from  all  process,  levy  or  sale,  bestows  iminnnit; 
from  sale  for  purchase  money.    N.  W.  Loan  Co.  v.  Jonasen,  11  S.  D.  666,  79  N.  W.  840. 

Mortgage  of,  to  secure  purchase  price,  executed  by  fee  owner,  need  not  be  signed  by  hut- 
band  or  wife.    Roby  v.  Bank,  4  N.  D.  156,  59  N.  W.  719,  50  A.  8.  R.  633. 

C.  L.  2460.  S.  D.  Rev.  Pol.  C.  3228. 

Transfer  of  from  husband  to  wife  without  consideration,  with  intent  to  remove  tbert- 
from,  and  with  other  funds  purchase  and  occupy  other  premises  as  a  homestead,  it 
fraudulent  as  to  creditors.    Kettleschlager  v.  Fernck,  12  S.  D.  455,  81  N.  W.  889. 

C.  L.  2402.  S.  D.  Rev.  Pol.  C.  3230. 

Such  determination  cannot  be  made  to  appear  on  affidavit  on  motion  to  set  aside  lerr 
on  homestead.  Dorsey  v.  Hall,  5  D.  505,  41  N.  W.  471;  Froelich  v.  Aylward,  11  S.  D.  635, 
80  N.  W.  131. 

C.  L.  2463-2465.  S.  D.  Rev.  Pol.  C.  3231-3233.  N.    D.   Rev.   C.  5071. 

No  homestead  estate  can  survive,  descend  or  be  distributed  where  decedent  was  not 
entitled  to  homestead  exemption  at  time  of  death.  Holcomb  v.  Holcomb,  18  N.  D.  SCI, 
120  N.  W.  547. 

Homestead  cannot  be  parti ti9ned  among  heirs,  while  occupied,  as  homestead  by  snr- 
viving  husband,  wife  or  minor  child.  VVefls  v.  Sweeney,  16  S.  D.  489,  102  Am.  St.  Rep. 
813,  94  N.  W.  394. 

C.  L.  2467.  S.  D.  Rev.  Pol.  C.  3235.  N.  D.  Rev.  C.  5070. 

A  single  person  was  entitled  to  homestead  right  prior  to  Act  of  1890.  Hesnard  ». 
Plunkett,  6  S.  D.  73,  60  N.  W.  159;  Contra,  McCanna  v.  Anderson,  6  N.  D.  482,  71  N. 
\V.  769. 

Selection;  extent  and  value;  presumption  from  failure  to  assert.  Foogman  v.  Patter- 
son, 9  N.  D.  254,  83  N.  W.  16. 

As  to  when  divorced  husband  is  no  longer  head  of  family  entitled  to  homestead  ex- 
emption.   Holcomb  V.  Holcomb,  18  N.  D.  561,  120  N.  W.  547. 

Soldierg  and  Bailors. 

C.  L.  2474.  S.  C.  Rev.  PoL  C.  3242.  N.  D.  Rev.  C.  22J2. 

That  applicant  was  a  soldier  must  be  made  known  to  appointing  power  at  time  of  tf- 
pointment.    Thomas  v.  Commissioners,  1  S.  D.  462,  47  N.  W.  629. 

Partition  Fences. 

TS.  D.  Rev.  C  3231. 
Inapplicable  to  case  where  corral  fence  for  protection  of  haystacks  ia  required.    Joka- 
son  V.  Rickford,  18  N.  D.  268,  122  N.  W.  386. 

State  Fairs. 

c.  46,  1905  N.  D.  N.  D.  Rev.  C.  1299  et  scf. 

State  fair  association  conveying  mortgaged  property  to  state  is  entitled  to  approprii- 
tion  exclusivelv.  State  ex  reL  North  Dakota  State  Fair  Asso.  v.  Holmes,  17  N.  D.  32, 
112  N.  W.  144'. 

Uiscellaneous  Provisions. 

N.  D.  Rev.  C  3254. 
Inapplicable  to  redemptions  under  former  sales.       Blak»nore  v.  Cooper,  15  N.  D.  *, 
4  L.R.A.(K.S.)  1074,  125  Am.  St.  Rep.  674,  106  N.  W.  666. 

N.  D.  Rev.  C.  3259. 

As  to  repealing  statute  not  affecting  right  to  redeem  from  tax  sale.  Blakemore  ». 
Cooper.  15  N.  W.  5,  4  L.  R.  A.  (N.S.)  1074,  126  Am.  St.  Rep.  574,  106  N.  W.  666. 

Lien  upon  personal  propertv  acquired  under  certain  statute,  is  unaffected  by  repeal  •• 
statute.     Hagler  v.  Kelly,  14"N.  D.  218,  103  N.  W.  629. 

c.  194,  1907  S.  D. 

I'nconstitutional  as  depriving  nurserymen  of  property  without  due  process  of  law  «ik1 
na  vii^latini;  interstate  commerce  clause.'  Ex  parte  Hawley,  22  S.  D.  23,  16  L.R.A.(N.&) 
138,  116  N.  W.  93. 
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§  1,  c.  104,  1903  S.  D.  S.  D.  Rev.  Pol.  C.  p.  882. 

Applicable  to  judge  taking  office  Jan.  Ist,  1903.    Hauser  t.  Keeley,  18  S.  D.  308,  100  N. 
W.  437.  J  -^  6 
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C.  L.  2501,  2502.  S.  D.  Rev.  Civ.  C.  2,  3.  jn.  D.  Rev.  C.  4002,  4003. 

Insurance  commissioner  cannot  compel  use  of  standard  policy  prepared  by  himself. 
Phenix  Ins.  Co.  v.  Perkins,  19  S.  D.  59,  101  N.  W.  1110. 

C.  L.  2506.  S.  D.  Rev.  Civ.  C.  0.  N.  D.  Rev.  C.  4006. 

Common  law  inapplicable  to  bring  case  within  scope  and  purview  of  Civil  Code.  Ban- 
bury V.  Sherin,  4  S.  D.  88,  55  N.  W.  723;  McCIain  v.  Williams,  11  S.  D.  227,  76  N.  W. 
930,  49  L.  R.  A.  610,  74  A.  S.  R.  791;  Garrison  v.  Purdy,  3  D.  178,  14  N.  W.  100. 

On  rule  of  evidence  as  to  evidence  to  be  used  as  standard  for  comparison.  Mississippi 
Lumber  &  Coal  Co.  v.  Kelly,  19  S.  D.  577,  104  N.  W.  265,  0  A.  &  £.  Ann.  Cas.  449. 

Persons. 

C.  L.  2614-18.  S.  D.  Rev.  Civ.  C.  15-19.  N.  D.  Rev.  C.  4013-17. 

As  to  legal  effect  of  infants'  contract.    Luce  t.  Jestrab,  12  N.  D.  648,  97  K.  W.  848. 

C.  L.  2516.  S.  D.  Rev.  Civ.  C.  17.  N.  D.  Rev.  C.  4015. 

Minor  over  18  years  of  age  may  avoid  contract  of  suretyship  by  disaffirming  same. 
Helland  v.  Colton  State  Bank,  20  S.  D.  325,  106  N.  W.  60. 
C.  L.  2519.  S.  D.  Rev.  Civ.  C.  20.  N.  D.  Rev.  C.  4018. 

As  to  being  applicable  to  contracts  made  while  party  is  temporarily  intoxicated. 
Spoonheim  v.  Spoonheim,  14  N.  D.  380,  104  N.  W.  845. 

C.  L.  2520.  S.  D.  Rev.  Civ.  C.  21.  N.  D.  Rev,  C.  4019. 

Conveyance  by  person  of  unsound  mind  subject  to  rescission.  Mach  v.  Blanchard,  15 
S.  D.  432,  90  N.  W.  1042. 

Personal  Rights. 

C.  L.  2528.  S.  D.  Rev.  Civ.  C.  29.  N.  D.  Rev.  C.  4027. 

Charge  of  false  affidavits  to  commence  case,  not  libelous  per  se.  Casselman  v.  Winship, 
3  D.  292,  19  N.  VV.  412. 

As  to  what  constitutes  libel.     Lauder  v.  Jones,  13  N.  D.  525,  101  N.  W.  907. 

Name  of  libeled  party  need  not  appear  in  libelous  publication  to  constitute  libel. 
Barron  v.  Smith,  19  S.  D.  50,  101  N.  W.  1105. 

C.  L.  2529.  S.  D.  Rev.  Civ.  C.  30.  N.  D.  Rev.  C.  4028. 

In  slander,  proof  of  special  damages  unnecessary  where  complainant  is  charged  with  in- 
dictable offense.    Bedtkey  v.  Bedtkey,  15  S.  D.  310,  89  N.  W.  479. 

Distinction  between  libel  and  slander.    Barron  v.  Smith,  19  S.  D.  50,  101  N.  W.  1105. 

C.  L.  2530.  S.  D.  Rev.  Civ.  C.  31.  N.  D.  Rev.  C.  4029. 

Publication  of  matters  affecting  candidate's  fitness  for  office  privileged,  imless  actual 
malice  or  want  of  probable  cause  is  shown.  Boucher  v.  Clark  Pub.  Co.  14  S.  D.  72,  84  N. 
\V.  237;  Ross  v.  Ward,  14  S.  D.  240,  85  N.  W.  182. 

Publication  of  matters  affecting  candidate's  fitness'  for  office  not  libelous  without  proof 
■f  express  malice,  though  unjust  and  too  severe.  Myers  v.  Longstaff,  14  S.  D.  98,  84  N. 
W.  233. 

Newspaper  article  concerning  professional  conduct  of  practicing  physician,  is  not 
privileged  communication.    Rood  v.  Dutcher,  23  S.  D.  70,  120  N.  W.  772. 

C.  L.  2531.  S.  D.  Rev.  Civ.  C.  32.  N.  D.  Rev.  C.  4030. 

As  to  right  of  wife  to  maintain  action  for  alienation  of  husband's  affections.  King  v. 
Hanson,  13  N.  D.  85,  99  N.  W.  1085. 

Marriage. 

C.  L.  2534.  S.  D.  Rev.  Civ.  C.  35.  xv.  u.  Rev.  C.  4033. 
Proof  of,  by  parol  evidence;  record  evidence  not  required.    Mathews  v.  Silvander,  14  8. 

D.  505,  85  N.  W.  998. 
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C.  L.  2539,  2653,  2554.      S.  D.  Rev.  Civ.  C.  40,  61,  62.    N.  D.  Rev.  C.  4035,  4043,  4044. 
As  to  annulment  of  marriage  where  one  of  the  parties  separated  from  but  did  not  di- 
vorce former  spouse.    Mickels  v.  Fennell,  15  N.  D.  188,  107  N.  W.  53. 

C.  L.  2556.  S.  D.  Rev.  Civ.  C.  64.  N.  D.  Rev.  C.  4046. 

Applicable  only  to  actions  where  voidable  marriage  is  annulled  for  fraud  or  forw. 
Mickels  v.  Fennell,  15  N.  D.  188,  107  N.  W.  53. 

C.  L.  2568,  2566,  2668.    S.  D.  Rev.  Civ.  C.  66,  74,  76.  .  N.  D.  Rev.  C.  4048,  4056,  4058 
Agreement  by  husband  to  deed  land  in  return  for  mutual  settlement  and  bill,  is  not 
collusive  and  void.    Burgess  v.  Burgess,  17  S.  D.  44,  95  N.  W.  279. 

C.  L.  2661.  S.  D.  Rev.  Civ.  C.  69.  N.  D.  Rev.  C.  4051. 

Mental  suffering  as  ground  for  divorce  in  absence  of  bodilv  injury.  Mahnken  v.  Malm- 
ken,  9  N.  D.  188,  82  N.  W.  870. 

False  charges  of  husband's  marital  infidelity  not  ground  for  divorce  where  conduct  pave 
wife  reason  to  believe  that  charges  were  true.  McAllister  v.  McAllister,  7  N.  D.  324.  7-> 
N.  W.  256. 

Desertion  is  not  absence  from  family  dwelling  caused  by  cruelty  or  threats  of  bodilv 
harm.    Pollock  v.  Pollock,  9  S.  D.  48,  68  N.  W.  176. 

Sufficiency  of  evidence  to  warrant  granting  of  decree  of  divorce.  DcRoche  v.  DeRoclic 
12  N.  D.  17,  94  N.  W.  767,  1  A.  t  E.  Ann.  Cas.  221. 

C.  L.  2562.  S.  D.  Rev.  Civ.  C.  70.  N.  D.  Rev.  C.  40;i. 

Right  of  husband  to  choose  place  and  mode  of  living.  Currie  v.  Look,  14  N.  D.  482,  liii; 
N.  W.  131. 

Wife  remaining  at  home  while  husband  leaves  without  returning,  cannot  be  chargel 
with  desertion  in  absence  of  cruelty  or  threats  causing  husband  to  leave.  Barrett  v. 
Barrett,  20  S.  D.  210,  105  N.  W.  463. 

C.  L.  2567,  2668.     .  S.  D.  Rev.  Civ.  C.  75,  70.  N.  D.  Rev.  C.  4057,  40.-.S. 

As  to  collusive  divorce.    Clopton  v.  Clopton,  11  N.  D.  212,  91  N.  W.  46. 

C.  L.  2570.  S.  D.  Rev.  .Civ.  C.  78.  N.  D.  Rev.  C.  406(i. 

Cruelty  not  condoned  by  subsequent  cohabitation  without  express  agreement,  and  such 
agreement  is  revoked  by  subsequent  cruelty. '  Taylor  v.  Taylor,  5  N.  D.  58,  63  X.  W.  S!),1. 

Forgiving  party  must  be  treated  with  kindness,  or  condonation  is  void.  Gardner  v. 
Gardner,  9  N.  D.  192.  82  N.  W.  872. 

C.  L.  2578.  S.  D.  Rev.  Civ.  C.  86.  N.  D.  Rev.  C.  40fi7. 

"Residence"  construed  to  mean  the  same  as  "domicil,"  and  must  be  in  good  faith. 
Smith  v.  Smith,  7  N.  D.  404,  75  N.  W.  783;  Smith  v.  Smith,  10  N.  D.  219,  86  N.  W.  721. 

Attempt  of  husband  pending  suit  for  divorce  by  wife  to  acquire  domicil  for  purpose  of 
divorce  in  other  state.  Streitwolf  v.  Streitwolf,  181  U.  S.  179.  45  L.  ed.  807,  21  S.  Ct.  R. 
553. 

Not  necessarv'  to  serve  order  of  publication  in  any  cases  except  divorce  cases.  Allen  t. 
Richardson,  16"S.  D.  — ,  92  N.  W.  1075. 

Substantial  compliance  with  statutory  provisions  as  to  residence  must  be  sho»ii. 
Grant  v.  Grant,  0  S.  D.  147,  60  N.  W.  743. 

Resident  of  other  state  cannot  acquire  domicil  in  this  state  simply  by  coming  within 
state  and  remaining  the  requisite  period.    Graham  v.  Graham,  9  N.  D.  88.  81  N.  \V.  44. 

Applicable  only  to  divorce  actions.     Allen  v.  Richardson,  16  S.  D.  390,  92  N.  W.  1075. 

C.  I..  2580.  S.  D.  Rev.  Civ.  C.  88.  N.  D.  Rev.  C.  40C?. 
Allegation  of  marriage  in  complaint,  admitted  in  defendant's  answer,  and  testiiifd  to 

by  plaintiff,  sufficiently  proved  without  corroboration.    Clopton  v.  Clopton,  11  N.  D.  — . 
91  N.  W.  46. 

Testimony  of  plaintiff  in  divorce  action  as  to  intermarriage  of  parties  need  not  b« 
corroborated  where  it  is  alleged  and  admitted  in  pleadings.      Clopton  v.  Clopton.  11  X- 

D.  212,  91  N.  W.  46. 

C.  L.  2581.  S.  D.  Rev.  Civ.  C.  89.  X.  D.  Rev.  C.  4070. 

Action  for  separate  maintenance  may  be  maintained,  and  court  may  require  defendant 
to  provide  counsel  fees  and  temporary  support.  Milliron  v.  Milliron.  9  S.  D.  181.  68  N'. 
W.  286,  62  A.  S.  R.  863;  Bueter  v.  Bueter,  1  S.  D.  94,  45  N.  W.  208,  8  L.  R.  A.  562. 
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C.  L.  2582.  S.  D.  Rev.  Civ.  C.  90.  N.  D.  Rev.  C.  407 J. 
Temporary  alimony  will  be  denied  when  marriage  is  denied.    Barden  v.  Barden,  4  S. 

p.  305,  56  N.  W.  1069. 

As  ,to  power  of  court  to  make  allowance  pendente  lite  in  divorce  action.  Mosher  v. 
Mosher,  16  N.  D.  269,  12  L.R.A.(N.S.)  820,  125  Am.  St.  Rep.  654,  113  N.  W.  99. 

Embraceg  entire  subject-matter  of  allowance  of  alimony,  etc.,  pendente  lite.  State  ex 
rel.  Hagcrt  v.  Templeton,  18  N.  D.  525,  25  L.R.A.(N.S.)  234,  123  N.  W.  283. 

Order  for  temporar\'  alimony  not  inhibitive  of  further  order.     Grant  v.  Grant,  5  S. 

D.  1,  57  N.  VV.  048;  Vert  v.  Vert,  3  S.  D.  610,  54  N.  W.  655. 

Order  for  temporarv  alimony  should  be  served  on  husband  personally.  Scott  v.  Scott, 
0  S.  D.  125,  68  N.  VV.  104. 

S.  D.  Rev.  Civ.  C.  90,  93,  103. 
C.  L.  2682,  2585,  2595.  N.  D.  Rev.  C.  4071,  4074,  4083. 

Husband  not  liable  to  action  for  attorney's  services  rendered  in  suit  by  wife  for 
divorce.    Sears  v.  .Siverson,  22  S.  D.  74,  115  N.  W.  519. 

O.  L.  2583.  S.  D.  Rev.  Civ.  C.  91.  N.  D.  Rev.  C.  4072. 

Decree  awarding  alimony  may  be  modified  when  conditions  have  changed.  Greenleaf  v. 
Greenleaf,  6  S.  D.  348,  61  N.  W.  42. 

Allowance  to  wife  may  be  in  gross  sum,  instead  of  periodical  pa\Tnents.  Williams  v. 
Williams,  6  S.  D.  284,  61  \.  W.  38. 

Payment  of  alimony  may  be  enforced.    Allison  v.  Allison,  5  S.  D.  210,  58  N.  W.  503. 

Decree  may  be  modified  so  as  to  require  payment  of  fixed  sum,  and  may  make  same  a 
lien  on  homestead,  and  direct  that  it  be  sold.  "Harding  v.  Harding,  16  S.  D.  — ,  92  X.  W. 
1080. 

In  a  divorce  granted  to  husband,  no  allowance  for  wife's  support  can  be  made;  a  decree 
for  payment  of  monthly  sum  not  enforceable  by  attachment  for  contempt.  Glynn  v. 
Glynn,  8  N.  D.  233,  77  X.  W.  594. 

C.  L.  2583,  2584.  S.  D.  Rev.  Civ.  C.  91,  92.  N.  D.  Rev.  C.  4072,  4073. 

Court  may  modify  divorce  decree  to  require  husband  to  support  child  in  custody  of 
wife,  although  not  claimed  in  original  complaint.  Marks  v.  Marks,  22  S.  D.  453,  118  X. 
W.  694. 

C.  I-.  2584.  S.  D.  Rev.  Civ.  C.  92.  N.  D.  Rev.  C.  4073. 

Alimony  mav  be  granted  in  gross  sum.  De  Roche  v.  De  Roche,  12  X.  D.  17,  94  X.  W. 
767,  1  A.  &  E.  Ann.  Cas.  221. 

C.  L.  2584,  2585.  S.  D.  Rev.  Civ.  C.  92,  93.         N.  D.  Rev.  C.  4073,  4074. 

Court  may   modify   divorce   decree,  on   husband's  default,   by   requiring   payment   of 

certain  sum  to  be  lien  on  homestead.    Harding  v.  Harding,  10  S.  W.  406,  !)2  K.  W.  1080. 

C.  L.  2585.  S.  D.  Rev.  Civ.  C.  93.  N.  D.  Rev.  C.  4074. 
Divorced  wife  retains  no  right  in  homestead  unless  so  decreed.    Brady  v.  Kreuger,  8  S. 

D.  464,  66  N.  W.  1083,  59  A.  S.  R.  771. 

As  providing  for  appeals  from  all  orders  and  decrees  touching  alimonv  and  mainte- 
nance.   Tonn  V.  Tonn,  16  X.  D.  37,  111  X.  W.  609. 

Husband  and  Wife. 

0.  L.  2586.  S.  D.  Rev.  Civ.  C.  95.  N.  D.  Rev.  C.  4075. 

Wife  not  "head  of  family"  for  purpose  of  claiming  e.xemptions  of  iwrsonalty.  Ness  y. 
Jones,  10  N.  D.  587,  88  X.'  W.  706. 

Wife  may  be  head  of  family,  and  so  able  to  claim  exemptions  from  her  separate  estate. 
Linander  v.  LongstaiT,  7  S.  D"  157,  03  X.  W.  775. 

Married  woman,  living  with  her  husband,  must  show  affirmatively  that  she  heads  the 
family  to  recover  exempt  property.    Blount  v.  Medbery,  16  S.  D.  562,"  94  X.  W.  428. 

C.  L.  2588.  S.  D.  Rev.  Civ.  C.  96.  N.  D.  Rev.  C.  4077. 

Wife  not  bound  to  reimburse  countv  for  husband's  maintenance  in  insane  asvlinn. 
Hamlin  County  v.  Tauer,  18  S.  D.  295,  100  N.  W.  430. 

C.  L.  2589.  S.  D.  Rev.  Civ.  C.  97.  N.  D.   Rev.   C.   4078. 

Gratuitous  contribution  of  husband's  time  and  skill  to  management  of  wife's  property 
creates  no  title  in  him    to  its  profits.    Olson  v.  O'Connor,  9  N.  D.  504,  84  N.  W.  359. 
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Wife  not  answerable  for  assault  and  battery  committed  by  husband,  thoufi[fa  employed 
by  her  and  occupying  same  homestead.    Curtis  t.  Dinneen,  4  D.  245,  30  N.  W.  148. 

C.  L.  2589,  2590.  S.  D.  Rev.  Civ.  C.  97,  98.  N.  D.  Rev.  C.  4078,  4079. 

As  authorizing  wife  to  maintain  action  in  her  own  name.  King  v.  Hanson,  13  'N.  D. 
85,  99  N.  \V.  1085. 

C.  L.  2590.  S.  D.  Rev.  Civ.  C.  98.  N.  D.  Rev.  C.  4079. 
May  deal  with  each  other  as  if  unmarried ;  conveyance  directly  to  wife  valid.    Johnson 

V.  Branch,  0  S.  D.  116,  08  N.  W.  173,  62  A.  S.  R.  867;  Williams  v.  Harris,  4  S.  D.  22, 
34  X.  W.  926,  46  A.  S.  R.  753. 

Wife  executing  promissory  note  with  husband  is  liable  thereon,  though  note  given  for 
husband's  individual  debt.  Col.  U.  S.  Mortgage  Co.  v.  Bradley,  4  S.  D.  138,  55  N.  W. 
1108;  Miller  v.  Purchase,  5  8.  D.  232,  58  N.  W.  556;  Col.  U.  S.  Mortgage  Co.  v.  Stevens, 
3  N.  D.  26S,  55  N.  W.  578;  Granger  v.  Roll,  6  S.  D.  611,  62  N.  W.  970. 

Wife  may  employ  husband  as  servant.    Curtis  v.  Dinneen,  4  B.  245,  30  N.  W.  148. 

Wife  joining  in  mortgage  upon  husband's  property  to  secure  his  debt  is  a  suretv.  Feo> 
pies  Bank  v.  Francis,  8  N.  D.  369,  79  N.  W.  853. 

Conveyance  of  homestead  by  husband  to  wife  in  fraud  of  creditors  passes  no  title. 
Kettleschlager  v.  Ferrick,  12  S.  D.  455,  81  N.  W.  889. 

Husband  mav  deal  with  wife ;  may  pay  her  an  honest  debt.    Kolbe  v.  Harrington,  15  S. 

D.  263,  88  N.  W.  572. 

The  husband's  fraudulent  intent  in  transferring  land  to  wife  will  not  defeat  the  trans- 
fer, unless  wife  has  knowledge  of  fraud.  First  State  Bank  v.  O'Leary,  13  S.  D.  204.  83  N. 
W.  45;  Hewett  v.  Usher,  11  S.  D.  512,  78  N.  W.  993;  WiUiams  v.  Harris,  4  S.  D.  22,  U 
N.  W.  926,  40  A.  S.  R.  753. 

C.  L.  2691.  S.  D.  Rev.  Civ.  C.  99.  N.  D.  Rev.  C.  408a 

Husband  and  wife  may- contract  to  live  apart  and  release  interest  of  each  in  property 

of  the  other.    Aspey  v.  Barry,  13  S.  D.  220,  83  N.  W.  91. 

Agreement  by  husband  to  deed  land  in  return  for  mutual  settlement  and  bill,  is  not 

collusive  and  void.     Burgess  v.  Burgess,  17  S.  D.  44,  95  N.  W.  279. 

C.  L.  2393.  S.  D.  Rev.  Civ.  C.  101. 

Wife  not  precluded  by  failure  to  file  inventory  from  recovering  for  conversion  of  ner 
property  taken  as  that  of  husband.    Anderson  v.  Medbury,  16  S.  D.  — ,  92  N.  W.  1089. 

Failure  to  file  inventory  will  not  preclude  wife's  recovery  in  action  for  conversion  of 
her  property  as  that  of  her  husband.    Anderson  v.  Medbery,  16  S.  D.  324,  92  X.  W.  1089. 

C.  L.  2594.  S.  D.  Rev.  Civ.  C.  102.  N.  D.  Rev.  C.  4081 

Wife  is  not  answerable  for  tort  committed  by  husband.  Curtis  v.  Dinneen,  4  D.  24S, 
30  N.  W.  148. 

Husband  answerable  for  illegal  sale  with  his  knowledge  and  consent  of  intoxicants  by 
wife.  State  v.  Rozum,  8  N.  D.  548,  80  N.  W.  477;  State  v.  Ekanger,  8  N.  D.  559.  80 
N.  W.  482. 

Liability  of  wife  for  crime  committed  in  presence  of  and  with  assent  of  husband.  Xeys 
V.  Taylor,  12  S.  D.  488,  81  X.  W.  901. 

Power  to  contract  not  dependent  upon  existence  or  nonexistence  of  separate  property. 
Col.  U.  S.  Mort.  Co.  v.  Bradley,  4  S.  D.  158,  55  X  W.  1108. 

Katntes  of  dower  and  curtesy  are  unknown  to  our  law.  Fore  v.  Fore,  2  N.  D.  260,  50 
X'.  W.  712. 

Parent  and  Child. 

C.  L.  2601-2621.  S.  D.  Rev.  av.  C.  107-127.  N.  D.  Rev.  C.  4088-410S. 

Divorced  husband  whose  interest  in  wife's  estate  is  contingent  on  death  of  their  minor 
child,  cannot  contest  her  will.    Halde  v.  Schultz,  17  S.  D.  465,  97  N.  \V.  369. 

C.  L.  2604.  S.  D.  Rev.  Ov.  C.  110.  N.  D.  Rev.  C.  Vt9l. 

Divorce  decree  directing  husband  to  "provide,  care  for.  maintain,  and  educate"  minor 
son  does  not  change  statutory  duty.    Glynn  v.  Glynn,  8  N.  D.  233,  77  N.  W.  594. 

C.  L.  2612.  S.  D.  Rev.  Civ.  C.  118.  X.  D.  Rev.  C  4099. 

County  may  recover  against  children  for  necessaries  furnished  to  indigent  and  helple* 
fattier.  McCook  County  v.  Kammoss.  7  8.  D.  558,  64  N.  W.  1123,  68  A.  S.  K.  854,  Jl 
L.R.A.  461. 


Digitized  by 


Google 


STATUTOftY  ANNOTATIONS.  1115 

C.  L.  2614.  S.  D.  Rev.  Civ.  C.  120.  N.   D.   Rev.  C.  4101. 

Claim  of  relative  for  support  of  minor  not  enforceable  at  common  law.  Flueel  v.  Hen- 
schel,  6  N.  D.  205,  09  N.  W.  195. 

C.  L.  2616.  S.  D.  Rev.  Civ.  C.  122.  N.  D.  Rev.  C.  4103. 

Boy  living  with  grandfather  as  with  a  fatlier  has  no  implied  contract  for  wages.  Mur- 
phy V.  Murphy,  1  S.  D.  316,  47  N.  W.  142. 

C.  L.  2620.  a  D.  Rev.  Civ.  C.  126.  N.  D.  Rev.  C.  4107. 

Liability  of  father  for  damages  caused  by  minor's  negligent  use  of  gun.  Johnson  v. 
CJlidden,  11  S.  D.  237,  76  N.  W.  933. 

Adoption. 

C.  L.  2622.  S.  D.  Rev.  Civ.  C.  128.  N.  D.  Rev.  C.  410». 

Agreement  with  parent  of  child  to  be  adopted,  that  it  shall  have  share  in  property  of 

adopting  parent,  cannot  be  avoided  by  will  or  otherwise.    Quinn  v.  Quinn,  5  S.  D.  328,  58 

^.  W.  oUo* 

C.  L.  2625.  S.  D.  Rev.  Civ.  C.  131.  N.  D.  Rev.  C.  4112. 

Order  of  adoption  may  be  made  when  mother  has  abandoned  her  illegitimate  child  for 
one  year.    Richards  v.  MattesOn,  8  S.  D.  77,  65  N.  W.  428. 

C.  L.  2631.  S.  D.  Rev.  Civ.  C.  138.  N.  D.  Rev.  C.  4118. 

Adopting  parent  must  be  domiciled  within  state  when  act  of  adoption  occurs ;  legal  ef- 
fect same  as  adoption  by  decree  of  court.  Eddie  v.  Eddie,  8  K.  D.  376,  79  N.  W.  856,  73 
A.  S.  R.  766. 

Guardian  and  Ward. 

C.  L.  2642.  S.  D.  Rev.  Civ.  C.  149.  N.  D.  Rev.  C.  4129. 

Selection  of  guardian  is  very  largely  i:i  discretion  of  court.  Engle  v.  Yorks,  7  S.  D. 
254,  64  N.  W.  132. 

C.  L.  2643.  S.  D.  Rev.  Civ.  C.  150.  N.  D.  Rev.  C.  4130. 

Parental  relations  only  disturbed  when  well  being  of  child  requires  it.  Engle  v.  Yorks, 
7  S.  D.  254,  64  N.  W.  132. 

C.  L.  2646.  S.  D.  Rev.  Civ.  C.  153.  N.  D.  Rev.  C.  4133. 

Guardian  cannot  loan,  lease,  or  invest  ward's  property  without  court's  order. 
Dalrymple  v.  Loan  Co.  9  N.  D.  306,  83  N.  W.  245. 

C.  L.  2650..  8.  D.  Rev.  Civ.  C.  157.  N.  D.  Rev.  C.  4137. 

County  court  may  on  parent's  application  set  aside  order  surrendering  child  to  chil- 
dren's home  association.    McFall  v.  Simmons,  12  S.  D.  562,  81  N.  W.  898. 

Petition  for  such  order  will  l>e  denied  whenparent  is  leading  immoral  life.  State  v. 
Children's  Home  Society,  10  N.  D.  493,  88  N.  W.  273. 

Property  in  General. 

C.  L.  2676.  S.  D.  Rev.  Civ.  C.  183.  N.  D.  Rev.  C.  4703. 

Court  will  enjoin  fraudulent  appropriation  and  use  of  trademark.  Simmons  Hwd.  Co. 
V.  Waibel,  1  S.  D.  488,  47  N.  W.  814,  36  A.  S.  R.  765,  11  L.R.A.  267. 

Sale  of  «food  will  not  a  contract  in  restraint  of  trade.  Mapes  v.  Metcalf,  10  N.  D.  60], 
88  N.  W.  713. 

C.  L.  2681.  S.  D.  Rev.  Civ.  C.  188.  N.  D.  Rev.  C.  4708. 
Tenant  has  no  right  to  remove  fixtures  after  surrender  of  lease.    Sweet  v.  Myers,  3  8. 

D.  324,  63  N.  W.  187. 

Buildings  may  be  sold  separate  from  the  land.    Myrick  v.  Bill,  3  D.  284,  17  N.  W.  268. 

C.  L.  2683.  S.  D.  Rev.  Civ.  C.  190.  N.  D.  Rev.  C.  4710. 

Chosea  in  action  are  personal  property.  Sykes  v.  Hannawalt,  6  N.  D.  335,  65  N.  W. 
082. 

C.  L.  .268C.  S.  b.  Rev.  Civ.  C.  193.  N.  D.  ReT.  C.  4713, 

Alien  mav  acquire  a  title  to  mining  property.  Gorman  v.  Alexander,  2  S.  D.  557,  61  N. 
VV.  346. 
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C.  L.  2689.  S.  D.  Rev.  Civ.  C.  196.  N.  D.  Rev.  C.  471*. 

Recital  in  deed  to  city  that  it  is  "understood  that  said  premises  are  deeded  for  cHj 
hall  purposes  only"  does  not  qualify  ownership.  Huron  v.  Wilcox.  37  S.  D.  625.  106  Am. 
St.  Rep.  788,  98  N.  W.  88. 

C.  L.  2702,  2703.  S.  D.  Rev.  Civ.  C.  209,  210.      N.  D.  Rev.  C.  4729,  4730 

Purchase  at  sale  under  attachment  acquires  no  title  as  against  deed  delivered  before 
levy  but  recorded  after  attachment.    Leonard  v.  Fleming,  13  N.  D.  629,  102  N.  VV.  308. 

C.  L.  2717.  S.  D.  Rev.  Civ.  C.  224.  N.  D.  Rev.  C.  4744. 

Power  of  alienation  not  suspended  for  longer  than  continuance  of  lives  in  being  at  tes- 
tator's death.    Penfield  v.  Tower,  1  N.  D.  216,  46  N.  W.  413. 

C.  L.  2719.  S.  D.  Rev.  Civ.  C.  226.  N.  D.  Rev.  C.  474*. 

"Rent"  means  profit  arising  out  of  land  and  pavable  periodically.  Wegner  v.  Lubenov, 
12  N.  D.  96,  95  N.  W.  442.  i-  .  r  j  e 

C.  L.  2733.  S.  D.  Rev.  Civ.  C.  240.  N.   D.   Rev.  C.  4760. 

As  to  inheritance  by  illegitimate  child.    Moen  v.  Moen,  16  S.  D.  210,  92  N.  W.  13. 

C.  L.  2758.  S.  D.  Rev.  Civ.  C.  266.  N.  D.  Rev.  C.  4785. 

Eviction  on  three  days'  notice  for  nonpayment  of  rent;  no  re-entry  clause  necessary  in 
lease.    Dakota  Hot  Springs  Co.  v.  Young,  9  S.  D.  577,  70  N.  W.  842. 

C.  L.  2760.  S.  D.  Rev.  Civ.  C.  267.  N.  D.  Rev.  C.  4787. 

Conveyance  by  two  parties  of  land  for  party  wall  each  to  the  other,  is  an  easement 
Scottish-American  Mortg.  Co.  v.  Russell,  20  S.  D.  42,  104  N.  W.  607. 

As  to  right  to  acquire  land  for  park  purposes  by  common-law  dedication.  Cole  i. 
Alinnesota  Loan  &  T.  Co.  17  N.  D.  409,  117  N.  W.  354,  17  A.  &  E.  Ann.  Cas.  304. 

C.  L.  2701.  S.  D.  Rev.  Civ.  C.  268.  N.  D.  Rev.  C.  47«8. 

Easement  in  ditch  acquired  by  landowner's  continued  acquiescence  without  objection. 
Scott  v.  Toomey,  8  S.  D.  639,  67  N.  W.  838. 

C.  L.  2760.  S.  D.  Rev.  Civ.  C.  276.  N.  D.  Rev.  C.  4796. 

Ejectment  by  original  owner  of  land  dedicated  to  public  against  permanent  encam- 

branccr  inconsistent  with  dedication.    N.  P.  Ry.  Co.  v.  Lake,  10  N.  D.  541,  88  N.  W.  461. 

V   Rights  and  Obligations  of  Owners. 

C.  L.  2771.  S.  D.  Rev.  Civ.  C.  278.  N.  D.  Rev.  C.  4798. 

Underground  water  not  in  a  defined  stream,  not  "running  water."  Seadwood  Cent  R. 
Co.  v.  Barker,  14  S.  D.  558,  86  N.  W.  619. 

Riparian  owner  may  use  reasonable  quantity  of  water  for  irrigation  purposes.  Lon« 
Tree  Ditch  Co.  v.  Ditch  Co.  15  S.  D.  519,  91  N.  W.  352. 

Water  coming  to  surface  in  a  spring  belongs  to  landowner.  Metcalf  v.  Nelson,  8  S.  D. 
87,  65  N.  W.  911.  59  A.  S.  R.  746. 

Right  of  homesteader  to  use  of  water  flowing  overland  superior  to  that  of  mining  claim 
afterward  located.  Sturr  v.  Beck,  6  D.  71,  50  N.  W.  486,  133  U.  S.  541,  33  L.  ed.  761.  10 
S.  Ct.  R.  3.50. 

Riparian  owner's  right  to  have  stream  flow  over  land  is  such  property  as  may  be  eon- 
deniiied  for  railroad  purposes.    Bigelow  v.  Draper,  6  N.  D.  152,  69  N.  W.  570. 

C.  L.  2776.  S.  D.  Rev.  Civ.  C.  283.  N.  D.  Rev.  C.  4801 

Covenants  run  with  the  land.    N.  P.  Ry.  Co.  v.  McClure,  9  N.  D.  73,  81  N.  W.  52. 

C.  L.  2780.  S.  D.  Rev.  Civ.  C.  287.  N.  D.  Rev.  C.  4807. 

Landowner  mav  sue  for  damages  to  realty,  though  in  possession  of  tenant.  Ameson  v. 
Spawn,  2  S.  D.  269,  49  N.  W.  1066,  39  A.  S.  R.  783. 

C.  L.  2781,  278.'$.  S.  D.  Rev.  Civ.  C.  288,  290.        N.'D.  Rev.'c.  4808,  4810t 

The  owner  of  property  abutting  on  street  dedicated  by  plat,  may  recover  for  injun-  to 
trees  planted  by  him.    Lovejoy  v.  Campbell,  16  S.  D.  231,  92  N.  W.  24. 

C.  L.  2782.  S.  D.  Rev.  Civ.  C.  289.  N.    D.    Rev.    C.   4809. 

Owner  of  land  bordering  on  non-navigable  lake  takes  to  center.  Olson  v.  Huntamer,  I 
S.  D.  .364,  61  N.  W.  479. 
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Grant  of  border  land  as  including  river  bed.  Tossini  t.  Donahue,'22  S.  D.  277,  117  N. 
W.  148. 

C.  L.  2783.  S.  D.  Rev.  Civ.  C.  290.  N.  D.  Rev.  C.  4810. 

Rights  of  abutting  owner  in  street  are  distinct  and  separate  from  easement  in  public 
generally.    Edmison  v.  Lowry,  3  S.  D.  77,  52  N.  W.  583,  44  A.  S.  R.  774,  17  L.R.A.  275. 

Abutting  lot  owner  owning  fee  in  street  may  construct  and  use  therein  an  area  sub- 
ject to  public  easement.  Dell  Rapids  Merchant  Co.  v.  City  of  Dell  Rapids,  11  S.  D.  116, 
75  N.  W.  898,  74  A.  S.  R.  783. 

Conveyance  of  property  fronting  on  highway  is  presumed  to  carry  title  to  center  there 
of,  unless  the  fee  is  expressly  reserved.  Sweatman  v.  Bathrick,  17  S.  D.  138,  95  N.  W. 
422. 

Abutting  lot  owner  may  enjoin  use  of  street  for  telephone  poles.  Donovan  v.  AUert,  11 
N.  D.  — ,  91  N.  W.  441. 

Ownership  of  fee  is  in  enjoining  landowner.  Meek  v.  Meade  County,  12  S.  D.  162,  80 
N.  W.  182;  Edmison  v.  Lowry,  3  S.  D.  77,  52  N.  W.  583,  44  A.  S.  R.  774,  17  L.R.A.  275: 
Dell  Rapids  Mer.  Co.  v.  Cy.  of  Dell  Rapids,  11  S.  D.  116,  75  N.  W.  898,  74  A.  S.  R.  783; 
Donovan  v.  AUert,  11  N.  D.  — ,  91  N.  W.  441. 

C.  L.  2784.  S.  D.  Rev.  Civ.  C.  291.  N.  D.  Rev.  C.  4811. 

Verbal  notice  before  excavation  may  be  sufBcieut.  Novotny  v.  Danforth,  9  S.  D.  301,  68 
N.  W.  749. 

Notice  of  intention  to  excavate  does  not  relieve  from  liability  for  negligence.  Ulrick  v. 
Dak.  L.  &  T.  Co.  2  S.  D.  285,  49  N.  W.  1054. 

C.  L.  2787.  S.  D.  Rev.  Civ.  C.  294.  N.  D.  Rev.  0.  4814. 
Applicable  to  surviving  husband  holding  homestead  as  such.    Wells  v.  Sweeney,  16  S. 

D.  489,  102  Am.  St.  Rep.  813,  94  N.  W.  394. 

Uses  and  Trusts. 

C.  L.  2791.  S.  D.  Rev.  Civ.  C.  298.  N.  D.  Rev.  C.  4817. 

Beneficial  owner  of  land  may  sue  to  quiet  title.  Dalrymple  v.  Trust  Co.  9  N.  D.  306, 
83  N.  W.  245. 

C.  L.  2795.  S.  D.  Rev.  Civ.  C.  302.  N.  D.  Rev.  C.  4821. 
Trust  deed;  construction;  title  conveyed.    Smith  v.  Trust  Co.  8  N.  D.  451,  79  N.  W. 

981 ;  Dalrymple  v.  Trust  Co.  9  N.  D.  306,  83  N.  W.  245. 

Declaration  of  trust  cannot  be  enforced  unless  in  writing.    Reagan  v.  McKibben,  11  S. 

D.  270,  76  N.  W.  943. 

The  statutes  under  this  title  are  not  qualified  by  S.  D.  Rev.  Civ.  Code,  §§  1612  et  seq. 
(Rev.  C.  N.  D.  S§  4269  et  seq.)     Murphey  v.  Cook,  11  S.  D.  47,  75  N.  W.  387. 

As  to  validitv  of  agreement  relating  to  trust  in  real  property.  Berry  v.  Evendon,  14 
N.  D.  1,  103  N.  W.  748. 

Express  trust  cannot  be  created  by  parol.  Cardiff  v.  Marquis,  17  N.  D.  110,  114  N.  W. 
1088. 

C.  L.  2796.  S.  D.  Rev.  Civ.  C.  303.  N.  D.  Rev.  C.  4822. 

Trust  must  be  established  by  substantial  proof  that  title  was  to  be  taken  in  trust. 
Graham  v.  Selbie,  8  S.  D.  604,  67  N.  W.  831. 

Such  deed  operates  to  vest  entire  estate  in  beneflciarv.  Dalrymple  v.  Trust  Co.  9  N.  D. 
300.  83  N.  W.  245;  Smith  v.  Trust  Co.  8  N.  D.  451,  79  N.  W.  981. 

As  to  trust  relation  of  parties  on  convevance  of  land  to  one  and  payment  by  another. 
Fleischer  v.  Fleischer,  11  N.  D.  221,  91  X.'W.  51. 

One  who  advances  money  to  pay  for  part  of  interest  purchased  in  mining  claim,  is  en- 
titled to  pro  rata  portion  of  interest.  Sing  You  v.  Wong  Frjee  Lee,  16  S.  D.  383,  92  N. 
W.  1073. 

It  is  immaterial  when  consideration  for  transfer  of  property  to  another  is  paid.  Hick- 
son  v.  Culbert,  19  S.  D.  207,  102  N.  W.  774. 

Equity  will  apply  property,  paid  for  by  debtor  but  deeded  to  anqther,  to  payment  of 
debtor's  obligations.    Watt  v.  Morrow,  19  S.  D.  317,  103  N.  W.  45. 

Contemporaneous  facts  are  admissible  to  show  resulting  trust.  Sutton  v.  Whetstone,  21 
S.  D.  341,  112  N.  W.  850. 

C.  L.  2798.  .  S.  D.  Rev.  Civ.  C.  305.  N.  D.  Rev.  C.  4824. 

Deed  of  land  to  "L.  as  assignee  of  P.  and  B.,"  without  declaring  any  purpose,  P.  and  B. 
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never  having  made  ah  assignment,  is  Toid,  and  creates  no  trust.  Murpbey  v.  Cook,  II  S. 
D.  47,  75  N.  W.  387. 

Trust  deed  will  be  presumed  to  tatce  effect  immediately  in  the  absence  of  provision  to 
contrary.    Brace  v.  Van  Ep«,  12  S.  D.  191,  80  N.  W.  197. 

Power  of  sale  dependent  upon  void  trust  falls  with  trust.  Penfleld  v.  Tower,  1  N.  D. 
216,  46  N.  W.  413. 

C.  L.  2804.  S.  D.  Rev.  Civ.  C.  311.  N.  D.  Rev.  C.  4830. 

Beneficiaries  only  can  question  validity  of  exchange  of  trust  property  for  other  prop- 
erty.   Brace  v.  Van  Eps,  12  S.  D.  191,  80  N.  \V.  197. 

Beneficiaries  may  enforce  performance  of  trust  in  equity.  Penfield  v.  Tower,  1  N.  IX 
216,  46  N.  W.  413. 

Powers. 

C.  L.  2814.  S.  D.  Rev.  Civ.  C.  322.  N.  D.  Rev.  C.  4840. 

Power  of  sale  in  mortgage  is  substantial  part  of  the  security,  and  is  not  revoked  or 
suspended  by  mortgagor's  death.  Reilly  v.  Phillips,  4  S.  D.  004,  57  X.  W.  780;  Grandin 
v.  Emmons,  10  N.  D.  223,  86  N.  W.  723. 

An  invalid  trust  not  providing  for  the  doing  of  any  act,  or  creation  of  any  ebargr, 
or  revocation  of  any  estate  in  land  conveyed,  is  not  valid  as  a  power  in  trust.  Murphrv 
V.  Cook,  11  S.  D.  47,  75  N.  W.  387. 

Interest  in  the  thing  itself  is  essential  to  a  power  coupled  with  an  interest.  Wamboh 
V.  Foote,  2  D.  1,  2  N.  W.  239. 

C.  L.  2825.  S.  D.  Rev.  Civ.  C.  332.  N.  D.  Rev.  C.  4«5I. 

Mortgage  containing  power  of  sale  may  be  foreclosed  by  advertisement.  Male  v.  Long- 
staff,  9  S.  D.  389,  69  N.  W.  577. 

C.  L.  2829.  S.  D.  Rev.  Civ.  C.  336.  N.  D.  Rev.  C.  4855. 

Power  of  sale  contained  in  real-estate  mortgage  is  one  so  coupled  with  an  interest  that 
it  survives  grantor's  death.  Reillv  v.  Phillips,  4  S.  D.  604,  57  X.  W.  780;  Grandin  v. 
Emmons,  10  \.  D.  223,  8C  N.  W.  723. 

Power  of  sale  contained  in  mortgage  is  part  of  security,  and  passes  by  a$<<ignnient  of 
the  mortgage.    Hickey  v.  Richards,  3  D.  345,  20  X.  W.  428. 

Assignee  for  creditors  may  enforce  power  of  sale  in  mortgage.  Thompson  v.  Browne. 
10  S.  D.  344.  73  N.  W.  194. 

C.  L.  2830.  S.  D.  Rev.  Civ.  C.  337.  N.   D.   Rev.  C.  4856. 

Minor  cannot  give  a  delegation  of  power.    Wambole  v.  Foote,  2D.  1,  2  X.  VV.  239. 

Right  to  recover  money  paid  out  at  wrongful  tax  sale,  is  an  assignable  "thing  in 
action."    Erickson  v.  Brookings  County,  3  S.  D.  434,  53  N.  W.  857,  18  L.R.A.  347. 

C.  L.  2854.  S.  D.  Rev.  Civ.  C.  361.  X.  D.  Rev.  C.  4880. 

As  to  when  sale  of  land  by  guardian  of  minors  to  corporation  for  railroad  purposes, 
passes  unconditional  fee  title.    Sherman  v.  Sherman,  23  S.  D.  486,  122  X.  W.  439. 

See  S.  D.  Rev.  Pol.  C.  894,  X.  D.  Rev.  C.  4923. 

Corporations. 

C.  L.  2892.  S.  D.  Rev.  Civ.  C.  399.  N.  D.   Rev.  C.  4164. 
Receipt  of  benefits  from  contract  with  corporation  estops  from  denying  corporate  exist- 
ence.   Building  &  Loan  Asso.  v.  Chamberlain,  4  S.  D.  271,  66  X.  VV.  897;  School  Dist  v. 
Alderson,  6  D.  145,  41  X.  W.  466;  Wright  v.  Lee,  2  S.  D.  596,  51  X.  W.  706. 

Whether  corporation  has  exceeded  its  authority  in  purchasing  real  estate  can  be  in- 
quired into  only  by  state.    Gilbert  v.  Hole,  2  S.  D.  164,  49  X.  vT.  1. 

Attempted  incorporation  of  bank  creates  simply  a  partnership,  in  absence  of  law  under 
which  banking  corporation  might  be  formed.    Davis  v.  Stevens,  104  Fed.  233. 

Statute  presupposes  a  de  facto  corporation;  it  does  not  preclude  private  persons  from 
denying  existence,  de  jure  or  de  facto,  of  alleged  corporation.  Davis  v.  Stevens.  104  Fed. 
235. 

Due  incorporation  of  bank  cannot  be  inquired  into  in  action  by  depositor  to  recover 
amount  of  deposit  from  incorporators  after  bank's  insolvencv.    Mason  v.  Stevens,  16  S. 

D.  320.  92  X.  W.  424. 

C.  L.  2894.  S.  D.  Rev.  Civ.  C.  401.  X.   D.   Rev.   C.  4161. 

The  state  is  a  body  politic,  and  not  a  corporation.  State  v.  Taylor,  7  S.  D.  533,  M  S. 
W.  548. 
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C.  L.  2896,  2896.  S.  D.  Rev.  Civ.  C.  402,  403.  N.  D.  Rev.  C.  4167,  4168. 

Corporation  organized  under  N.  D.  Rev.  Codes  1809,  aa  private  corporation.  Arrison 
V.  Company  D.  N.  D.  N.  G.  12  N.  D.  564,  98  N.  W.  83,  1  A.  &  E.  Ann.  Cas.  368. 

C.  L.  2896.  S.  D.  Rev.  Civ.  C.  403.  N.  D.  Rev.  C.  4168. 

Restricting  membership  of  association  to  persons  belonging  to  certain  fraternal  order 
does  not  change  the  fact  that  it  is  a  corporation.  Masonic  Association  v.  Taylor,  2  S.  D. 
324,  60  N.  W.  93. 

C.  L.  2900.  S.  D.  Rev.  Civ:  C.  407. 

Banking  corporation  organized  before  legislative  authority  so  to  do,  is  corporation 
de  facto  on  receiving  deposits  after  such  authority  is  given,  although  not  filing  required 
certificate.    Mason  v.  Stevens,  16  S.  D.  320,  92  N.  W.  424. 

C.  L.  2906.  S.  D.  Rev.  Civ.  C.  411.  N.  D.  Rev.  0.  4180. 

No  capital  stock  need  be  actually  subscribed  or  paid  in  at  time  articles  are  filed. 
Singer  Mfg  Co.  v.  Peck,  0  S.  D.  29,  67  N.  W.  947. 

C.  L.  2906,  2909.  S.  D.  Rev.  Civ.  C.  411,  415.  N.  D.  Rev.  C.  4180,  4183. 

Incorporated  club  whose  articles  provide  that  members  shall  not  be  liable  for  corpo- 
rate debts,  is  owner  of  liquor  sold  by  club.    State  v.  Mudie,  22  S.  D.  41,  115  N.  W.  107. 

0.  L.  2907.                                       S.  D.  Rev.  Civ.  C.  413.  X.  D.  Rev.  C.  4182. 

Duly  authenticated  copies  of  articles  of  incorporation  from  secretary  of  state  and 

coiuity    register    of    deeds    established    corporate    existence    of  a   foreign    corporation. 
Dowagiac  Mfg.  Co.  t.  Higinbotham,  15  S.  D.  647,  91  N.  W.  330. 

C.  L.  2908.  S.  D.  Rev.  Civ.  C.  414. 

Plaintiff  suing  a  corporation  must  allege  its  incorporation.  State  v,  C.  M.  &.  St.  P.  Ry. 
Co.  4  S.  D.  261,  66  N.  W.  894,  46  A.  S.  R.  783. 

Incapacity  of  foreign  corporation  to  sue  must  be  raised  by  answer.  Gull  River  Lumber 
Co.  V.  Keefe,  6  D.  160,  41  N.  W.  743. 

One  dealing  with  corporation  not  charged  with  notice  of  its  corporate  existence  from 
name  alone.    Rust-Owen  Lumber  Co.  v.  Wellman,  10  S.  D.  122,  72  N.  W.  89. 

Corporate  existence  cannot  be  denied  on  information  and  belief.  N.  W.  Cordage  Co.  v. 
Galbraith,  9  S.  D.  634,  70  N.  W.  1048;  Board  of  Education  v.  Prior,  11  S.  D.  292,  77  N. 
W.  106;  Stoddard  Mfg.  Co.  v.  Mattice,  10  S.  D.  263,  72  N.  W.  891. 

Proof  of  incorporation  not  required  unless  denied.    First  M.  E.  Church  v.  Fadden,  8  N. 

D.  162,  77  N.  W.  616. 

S  1,  c.  92,  1899  S.  D.  S.  D.  Rev.  Civ.  C.  418. 

Change  in  name  of  corporation  by  amendment  has  no  effect  upon  its  identity.  Peever 
Mercantile  Co.  v.  State  Mut.  F.  Asso.  23  S.  D.  1,  119  N.  W.  1008. 

Corporate  Stock. 

C.  L.  2916.  S.  D.  Rev.  Civ.  C.  423.  N.  D.  Rev.  C.  4194. 

Pledgee  of  stock  in  whose  name  it  stands  on  corporate  records  may  vote  it.  Re  Argus 
Print.  Co.  1  N.  D.  434,  48  N.  W.  347,  12  L.R.A.  781,  26  A.  S.  R.  639. 

Stock  may  be  pledged ;  priority  of  transfer  over  judgment  creditor.  Van  Cise  v.  Bank, 
4  D.  485,  33  N.  W.  897 ;  Doty  v.  Bank,  3  N.  D.  9,  63  N.  W.  77. 

Transfer  under  execution  sale.    Van  Cise  v.  Bank,  4  D.  486,  33  N.  W.  897. 

C.  L.  2917.  S.  D.  Rev.  Civ.  C.  426.  N.   D.   Rev.   C.   4198. 

Corporation  in  failing  circumstances  cannot  borrow  money  to  purchase  its  shares. 
Adams  &  Westlake  Co.  v.  Deyette,  5  S.  D.  418,  69  N.  W.  214,  49  A.  S.  R.  887;  Adams  & 
Westlake  Co.  v.  Deyette,  8  S.  D.  119,  65  N.  W.  471,  69  A,  S.  R.  751,  31  Ii.R.A.  497; 
Tolmaa  t.  Mica  Co.  4  D.  4,  22  N.  W.  606. 

Corporate  Povert. 

C.  L.  2920.  S.  D.  Rev.  Civ.  C.  428.  N.  D.  Rev.  C.  4201. 

Secretary  can  recover  for  extra  services  without  showing  by  by-laws  that  services  per- 
tain to  duties  of  office.    Edwards  v.  Railway  Co.  4  D.  649,  33  N.  W.  100. 

C.  L.  2925.  8.  D.  Rev.  Civ.  C.  433.  N.   D.   Rev.   C.   4207. 

Pledgee  may  w>te  pledged  stock.  Re  Argus  Print.  Co.  1  N.  D.  434,  48  N.  W.  347,  12 
L.R.A.  781,  26  A-  S.  R.  639. 
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C.  L.  2826.  S.  D.  Rev.  ttv.  C.  434.  N.  D.  Rer.  C.  4208. 

Stock  transferable  to  qualify  person  as  director  if  not  wmie  for  fraudulent  purpose*. 
Re  Argus  Print.  Co.  1  N.  D.  434,  48  N.  W.  347,  12  L.R.A.  781,  26  A.  S.  R.  639. 

Power  to  bring  suit  is  in  board  of  directors.  Minnehaha  County  v.  ThorBS,  8  8.  D. 
449,  61  N.  W.  688. 

Officers  not  bound  by  contracts  unauthorized  by  directors.  Des  Moines  Mfg.  Co.  t. 
Milling  Co.  9  S.  D.  642,  70  N.  W.  839. 

Bank  not  liable  for  fraud  of  its  officer  in  individual  capacity  in  security  release  of 
mortgage  upon  land  sold  bank.    Staples  v.  Bank,  8  S.  D.  222,  66  N.  W.  314. 

Cashier  cannot  contract  for  purchase  of  merchandise  for  bank.  N.  8.  Shoe  Co.  t.  Steb- 
Bins,  2  S.  D.  74,  48  N.  W.  833. 

Adoption  of  promoter's  agreement  may  be  by  implication.  Huron  Printing  Co.  t. 
Kittleson,  4  S.  D.  620,  67  N.  W.  233;  Dedrick  v.  Mortgage  Co.  12  S.  D.  59,  80  N.  W.  15J. 

Officers  cannot  diminish  capital  in  anticipation  of  insolvency.  Adams  A  Westlake  Ca 
V.  Deyette,  8  S.  D.  119,  65  N.  W.  471,  59  A.  S.  R.  761,  31  L.RJI.  497. 

C.  L.  2930.  S.  D.  Rev.  Civ.  C.  438.  N.  D.  Rev.  C.  421S. 

Part  of  board  of  directors  cannot  hold  special  meeting  without  previous  notice  tt 
branch  office,  and  transfer  practically  all  the  corporate  property.  Summers  v.  Glenwood 
G.  &  S.  Min.  Co.  15  S.  D.  20,  86  N.  W.  749. 

C.  L.  2932.  S.  D.  Rev.  Civ.  C.  440.  N.  D.  Rev.  C.  421». 

Provision  as  to  giving'  noti:»  of  meeting  not  mandatory;  a  meeting  when  all  are  pres- 
ent may  be  legal.    Troy  Min.  Co.  v.  White,  10  S.  D.  475,  74  N.  W.  236,  42  L.R.A.  549. 

C.  L.  2933.  S.  D.  Rev,  Civ.  C.  441.  N.  D.  Rev.  C.  4221. 
Stockholder's  liability  is  limited  to  amount  due  upon  his  stock.    Busby  v.  Rilev,  6  S. 

D.  401,  61  N.  W.  164. 

Creditors  cannot  unite  distinct  and  independent  claim  in  one  action.  South  Ben.  Toy 
Co.  V.  Ins.  Co.  4  S.  D.  173,  56  N.  W.  98. 

Officers  may  by  their  conduct  bind  themselves  individuallv.  Rust-Owen  Lumber  Oo. 
V.  Wellman,  10  S.  D.  122,  72  N.  W.  89. 

President  of  corporation  engaged  in  loaning  money  presumed  to  have  authority  to 
transfer  promissory  note  by  indorsement.    Merrill  v.  Hurley,  6  S.  D.  592,  62  N.  W.  9S8. 

As  to  individual  and  personal  liability .  of  stockholders  of  corporation.  Marshall- 
Wells  Hardware  Co.  v.  New  Era  Coal  Co.  13  N.  D.  396,  100  N.  W.  1084. 

C.  L.  2937.  S.  D.  Rev.  Civ.  C.  445.  N.  D.  Rev.  C.  4226. 

Legislature  cannot  limit  or  interfere  with  transferability  of  national  bank  stock.  Doty 
V,  Bank,  3  N.  D.  9,  53  N.  W.  77,  17  L.R.A.  259. 

Transfer  of  pledged  stock  need  not  be  made  on  books.  Van  Cise  v.  Bank,  4  D.  433. 
33  N.  W.  897. 

C.  L.  2938.  S.  D.  Rev.  Civ.  C.  446.  N.  D.  Rev.  C.  4231. 

Where  by  statute  directors  become  trustees  for  creditors  and  stockholders  upon  dissolu- 
tion, they  may  maintain  action  in  other  state  where  corporation  could  have  done  so. 
Root  V.  Sweeney,  12  S.  D.  43,  80  N.  W.  149. 

Railroads. 

C.  L.  2980.  S.  D.  Rev.  Civ.  C.  488.  N.  D.  Rev.  C.  4231 

Right  of  way  ( roadway )  includes  all  ground  necessary  for  construction  of  side  tnt'^f 

and  freight  and  station  houses.    C.  M.  4  St.  P.  Ry.  Co.  v.  Cass  Countv,  8  N.  D.  18.  '* 

N.  W.  239. 
Riparian  owner's  right  to  have  natural  stream  flow  over  his  land  may  be  condemiKd. 

Bigelow  v.  Draper,  6  N.  D.  152,  69  N.  W.  570. 

Taking  of  property  by  eminent  domain  for  railroad  purposes  is  taking  for  public  uw. 

Northern  P.  R.  Co.  v.  Boynton,  17  N.  D.  203,  115  N.  W.  679. 

C.  L.  2980,  2999,  3002.  S.  D.  Rev.  Civ.  C.  488,  507.  N.   D.  Rev.  0.  426«. 

As  to  when  sale  of  land  by  guardian  of  minors  to  corporation  for  railroad  ,*urpoee*, 
passes  unconditional  fee  title.    Sherman  v.  Sherman,  23  S.  D.  486,  122  N.  W.  439. 

N.  D.  Rev.  C.  4297. 

Injury  to  stock  by  locomotive  as  prima  facie  evidence  of  negligence.  Anderson  »• 
Minneapolis.  St.  P.  &  S.  St.  M.  R.  Co.  18  N.  D.  402,  123  N.  W.  281;  Carr  r.  Minnespoli*. 
St.  P.  4  S.  Ste.  M.  R.  Co.  16  N.  D.  217,  112  N.  W.  972. 
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^resumption  of  ne|;ligence  created  by  fact  of  killing  by  cars.  Wright  t.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  12  N.  D.  159,  96  N.  W.  324. 

C.  L.  3016.  S.  D.  Rev.  Civ.  C.  638.  N.  D.  Rev.  C.  4295. 

Whistling  not  required  at  private  crossing,  though  on  section  line  which  might  be 
opened  as  road.    Reynolds  v.  Great  Northern  Ry  Co.  69  Fed.  808,  16  C.  C.  A.  435. 

Failure  to  give  signals ;  no  recovery  for  injury  in  absence  of  evidence  that  such  failure 
was  the  cause.    Mankey  v.  C.  M.  &  St.  P.  Ry.  Co.  14  S.  D.  468,  86  N.  W.  1013. 

Killing  stock  prima  facie  evidence  of  negligence.    See  Rev.  Code  Civ.  Proc.  S.  D.  748. 

C.  L.  3019.  8.  D.  Rev.  Civ.  C.  542,  543.        N.  D.  Rev.  C.  4299,  4300. 

Railroad  company  liable  for  defective  fence  although  notice  to  construct  was  not  given. 
Wold  V.  South  Dakota  C.  R.  Co.  23  S.  D.  521,  122  N.  W.  583. 

C.  L.  3018-3020.  S.  D.  Rev.  Civ.  C.  542-544.  N.  D.  Rev.  C.  4299-4301. 

Inapplicable  to  lessee  of  school  lands.  Crary  v.  Chicago,  M.  4  St.  P.  R.  Co.  18  S.  D. 
237.  100  N.  W.  18. 

C.  L.  3020.  S.  D.  Rev.  Civ.  C.  544.  X.  D.  Rev.  C.  4301. 

Railroad  company's  liability  for  damages  from  neglect  to  repair  fence  covers  damages 
to  stock  on  track.    Wold  v.  South  Dakota  C.  R.  Co.  23  S.  D.  521,  122  N.  W.  583. 

c.  131,  1903  N.  D.  N.  D.  Rev.  C.  4400. 

Applicable  onlv  to  emplovees  engaged  in  operating  railroads.  Beleal  v.  Northern  P.  R. 
Co.  15  N.  D.  318,  108  N.  W.  33,  11  A.  &  E.  Ann.  Cas.  921. 

Telegraph  and  Telephone  Companiet. 

%  3,  c.  141,  1885  Dak.  S.  D.  Rev.  Civ.  C.  554.  X.  D.  Rev.  C.  4633. 

City  authorized  to  grant  telephone  company  right  to  erect,  mfiintain,  and  operate  tele- 
phone system  in  streets.  Kirby  v.  Citizens'  Teleph.  Co.  17  S.  D.  362,  97  N.  W.  3,  2  A.  & 
K.  Ann.  Cas.  152. 

Necessity  of  consent  of  local  authorities  to  construction  of  telephone  line  in  citv. 
:Mi«souri  R.  Teleph.  Co.  v.  Mitchell,  22  S.  D.  191,  116  N.  W.  67. 

Wagon  Roads. 

C.  L.  3026.  S.  D.  Rev.  Civ.  C.  566.  N.   D.   Rev.   C.   4405. 

Construction  and  maintenance  for  over  fifteen  years  of  a  toll  road  by  private  corpora- 
tion is  prima  facie  evidence  of  ownership.  Lawrence  County  v.  Toll  Road  Co.  11  S.  D.  74, 
75  N.  W.  81T. 

Inauronce  Corporations. 

C.  L.  3048.  S.  D.  Rev.  Civ.  C.  588.  N.  D.  Hev.  C.  4422. 

''aking  of  applications  in  mutual  insurance  company  is  necessary  step  in  formation, 
and  is  required  to  be  done  before  issuance  of  a  certificate  to  commence  business.  Mont- 
gomery v.  Barker,  9  N.  D.  527,  84  N.  W.  369. 

N.  D.  Rev.  C.  4430. 
As  to  taking  applications  for  $200,000  of  insiurance  before  issuance  of  policy  in  mutual 
•ocieties.    Montgomery  v.  Whitbeck,  12  X.  D.  385,  96  N.  W.  327. 

N.  D.  Rev.  C.  4440. 

As  to  validitv  of  insurance  contract  made  with  companv  which  violated  the  statute. 
Walker  v.  Rein,  14  N.  D.  608,  106  N.  W.  405. 

As  to  requirement  that  amount  of  accepted  cash  premium  should  be  written  in  policy  of 
insurance.    Montgomery  v.  Whitbeck,  12  X.  D.  385,  96  N.  W.  327. 

c.  153,  1907  X.  D.  N.  D.  Re>.  ".  1449. 

Foreign  mutual  insurance  companies  are  authorized  to  engage  in  hail  insurance  busi- 
ness. State  ex  rel.  State  Farmers  Mut.  Hail  Ins.  Co.  v.  Cooper,  18  X.  D.  583,  1-20  X.  W. 
878. 

C.  L.  3062.  S.  D.  Rev.  Civ.  C.  600.  X.  D.  Rev.  C.  4471. 

Granting  or  revoking  of  certificate  to  transact  business  within  commissioner's  discre- 
tion.   State  v.  farey.  2  X.  D.  30.  49  N.  W.  164. 
Supp.  Dnk.  Dig. — 71. 
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Soliciting  applications  necessary  in  formation  of  mutual  Insurance  company  not  a 
violation.    Montgomery  v.  Barker,  9  N.  D.  527,  84  N.  W.  369. 

C.  L.  3063.  S.  D.  Rev.  Civ.  C.  601.  N.  D.  Rev.  C.  4471. 

Crime  for  agent  to  act  without  procuring  certificate  of  authority.  State  v.  Hogao,  8 
N.  D.  301,  78  N.  W.  1051,  73  A.  S.  R.  769,  45  L.R.A.  166. 

UutwU  Insurance  Companies. 

e.  70,  1897  8.  D.  S.  D.  Rev.  Civ.  C.  614-633. 

Failure  of  insurance  company  to  appoint  arbitrator  to  adjust  loss  etc.  as  waiver  of 
provisions  of  statute.    Norris  v.  Equitable  Fire  Asso.  19  S.  J>.  114,  102  N.  W.  306. 

§  6,  c.  71,  1897  S.  D.  S.  D.  Rev.  Civ.  C.  621. 

Insurance  assessment  note  taken  for  insurance  acainst  death  from  any  cause  on  horse 
kept  within  incorporated  village,  is  void  in  the  hands  of  tliird  party.  Rochford  v.  McGet. 
16  S.  D.  606,  61  L.R.A.  335,  102  Am.  St.  Rep.  719,  94  N.  W.  695. 

C.  L.  3092.  S.  D.  Rev.  Civ.  C.  639.  N.  D.  Rev.  C.  4489. 

Waiver  of  condition  requiring  determination  of  amount  of  loss  by  arbitration.  Schou- 
weiler  v.  Mut.  Ins.  Co.  11  S.  D.  401,  78  N.  W.  356.    See  3090  (3d)  supra,  Mut  Cos. 

General  Provisions. 

§8  1,  2,  c.  162,  1903  S.  D.  S.  D.  Rev.  Civ.  C.  102,  108. 

As  to  insurance  commissioner  compelling  use  of  standard  policy  prepared  by  himeelf. 
Phenix  Ins.  Co.  v.  Perkins,  19  S.  D.  59,  101  N.  W.  1110. 

C.  L.  3104.  S.  D.  Rev.  Civ.  C.  677. 

Notice  to  insured  that  premium  note  falls  due  on  certain  day  not  sufficient  to  forfeit 
policy  for  non  payment  of  premium.  Epiphany  Catholic  Church  v.  Ins.  Co.  16  S.  D.  — , 
91  N.  W.  332. 

Notice  mailed  23  davs  before  premium  note  falls  due  is  insufficient.  Epiphany  B.  C 
Church  V.  German  Ins.  Co.  10  S.  D.  17,  91  N.  W.  332. 

§  38,  c.  61,  1890  S.  D.  S.  D.  Rev.  Civ.  C.  712. 

Member  of  benefit  society  cannot  change  beneficiary  from  brother  to  stranger.  Foss  t. 
Tetterson,  20  S.  D.  93,  104  X.  W.  016. 

§  63,  c.  61,  1890  S.  D.  S.  D.  Rev.  Civ.  C.  725. 

Association  incorporated  principally  to  secure  for  each  member  payment  of  certain  sum 
to  his  beneficiary  at  death  is  taxable  as  a  life  insurance  company.  Masonic  Association 
V.  Taylor,  2  S.  D.  324,  60  N.  W.  93. 

Ancient  Order  of  United  Workmen  is  exempt  from  state  tax.  Ancient  Order,  U.  W. 
v.  Shober,  16  S.  D.  513,  94  N.  W.  405. 

§  21,  c.  61,  1890  S.  D.  S.  D.  Rev.  Civ.  C.  728. 

Constitutionality  of  statute,    thinner  v.  Holt,  9  ^.  D.  427,  69  N.  W.  595,  62  A.  S.  K. 

878. 

§  24,  c.  51,  1890  S.  D.  S.  D.  Rev.  Civ.  C.  730. 

Provision  relating  to  intemperate  habits  not  applicable  to  mutual  benevolent  *9sac>>- 
tions.    Knudson  v.  Legion  of  Honor,  7  S.  D.  214,  63  N.  W.  911. 

S§  2,  4,  c.  52,  1890  S.  D.        8.  ».  Rev.  Civ.  C.  740,  742. 

Incorporated  club  whose  articles  provide  that  members  shall  not  be  liable  for  corporate 
debts,  is  owner  of  liquor  sold  by  club.    State  v.  Mudie,  22  S.  D.  41,  115  N.  W.  107. 

C.  L.  3111.  S.  D.  Rev.  Civ.  C.  783.  N.  D.  Rev.  C.  4517. 

Recovery  against  stockholders.    Busby  v.  Riley,  6  S.  D.  401,  61  N.  W.  16-1. 

Building  and  Loan  Associations. 

C.  L.  3169.  S.  D.  Rev.  Civ.  C.  816.  X.  D.  Rev.  C.  4611 

Minimum  premium  at  which  money  can  be  loaned  may  be  fixed.  Co-operative  Loa" 
Asso  V.  Fawick,  11  S.  D.  589,  79  N.  W.  847, 
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C.  L.  3170.  S.  D.  Rev.  Civ.  C.  817.  N.  D.  Rev.  C.  46M. 

Failure  to  pay  monthly  as  agreed  may  render  entire  principal,  with  interest,  due. 
Tankton  B.  4  L.  Asao.  v.  Dowling,  10  S.  D.  540,  74  N.  W.  438. 

Lean  to  member;  application  of  payments.  U.  S.-  Loan  Co.  v.  Sbain,  8  N;  D.  136,  77 
N.  W.  1006;  Hale  v.  Cairns,  8  N.  D.  146,  77  N.  W.  1010,  44  L.R.A.  261,  73  A.  S.  R.  746; 
Clark  V.  Olson,  9  N.  D.  364,  83  N.  W.  519;  Hale  v.  Gullick,  13  S.  D.  637,  84  N.  W.  196. 

8.  D.  Rev.  Civ.  C.  818.  N.  D.  Rev.  C.  4615. 

Payment  of  bonus  agreed  upon  not  usury.  Yankton  B.  &  L.  Asso.  v.  Dowling,  10  S.  D. 
540,  74  N.  W.  438;  Vermont  L.  t  T.  Co.  v.  Whithed,  2  N.  D.  82,  49  N.  W.  318. 

$  17,  c  40,  1893  8.  D.  S.  D.  Rev.  Civ,  C.  827. 

Withdrawing  member  must  pav  fines  and  penalties  prescribed  by  by-laws.  Beacli  v. 
Loan  Asso.  10  8.  D.  549,  74  K.  W.  889. 

Cannot  adopt  by-law  for  forfeiture  of  shares  for  nonpayment  of  dues  and  fines,  without 
sale  of  the  shares.    Mueller  v.  Madison  Loan  Co.  11  S.  D.  43,  75  N.  W.  277. 

State  Bank$. 

8  5,  c.  27,  1891.  S.  D.  Rev.  Civ.  C.  851.  N.  D.  Rev.  C.  4640. 

Authorizes  bank  to  receive  real  property  deeds  as  securitv  for  past  indebtedness. 
Merchants  State  Bank  v.  Tufts,  14  N.  D.  238,  116  Am.  St  Rep.  682,  103  N.  W.  760. 

§  18,  c.  27,  1891  S.  D.  8.  D.  Rev.  Civ.  C.  864. 

Individual  liability  of  stockholder  of  insolvent  bank.  Union  Nat.  Bank  v.  Halley, 
10  8.  D.  474,  104  N.  W.  213. 

C.  L.  3185,  3186.  S.  D.  Rev.  Civ.  C.  876,  877. 

Banking  corporation  organized  before  legislative  authority  so  to  do,  is  corporation 
do  facto  on  receiving  deposits  after  such  authority  is  given,  although  not  filing  re- 
quired certificate.     Mason  v.  Stevens,  16  S.  D.  320,  92  N.  W.  424. 

i  28,  e.  79,  1903  8.  D.  S.  D.  Rev.  Civ.  C.  166a, 

Proof  of  intentional  falsity  of  statement  by  bank  agent;  is  essential  to  conviction. 
State  V.  Jackson,  20  8.  D.  305,  106  N.  W.  742. 

Corporation  as  Surety. 

8  3,  e.  45,  1895  8.  D.  S.  D.  Rev.  Civ.  C.  880. 

Certificate  of  corporation's  authority  to  execute  surety  bond,  need  not  be  annexed  to 
undertaking.    Germantown  Trust  Co.  v.  Whitney,  19  S.  D.  108,  102  N.  W.  304. 

Associations. 

C.  L.  3189.  S.  D.  Rev.  Civ.  C.  882.  N.  D.  Rev.  C.  4694. 

Acts  of  unincorporated  association  are  acta  of  its  memliers.  Winona  Lumber  Co.  v. 
Church,  6  8.  D.  498,  62  N.  W.  107. 

Foreign  Corporations. 

0.  L.  3190.  S.  D.  Rev.  Civ.  C.  883.  N.  D.  Rev.  C.  4095. 

Contracts  of  foreign  corporations  before  compliance  with  statute,  not  void.    Question 

cau  only  be  raised  by  state.    Washburn  Mill  Co.  v.  Bartlett,  3  N.  D.  138,  54  N.  W.  544; 

L.  8.  Loan  Co.  v.  Shain,  8  N.  D.  136,  77  N.  W.  1006;  Nat.  Cash  Register  Co.  v.  Wilson, 

9  N.  D.  112,  81  N.  W.  285;  Wright  v.  Lee,  2  S.  D.  696,  51  N.  W.  706;  American  Button 
Hole  Co.  V.  Moore,  2  D.  280,  8  N.  W.  131 ;  Fuller  4  Johnson  Mfg.  Co.  v.  Foster,  4  D. 
320,  30  N.  W.  166;  Red  River  Lumber  Co.  v.  Children  of  Israel,  7  N.  D.  46,  73  N.  W.  203. 

Cannot  avail  of  its  failura  to  file  copy  of  articles.  Foster  v.  Lumber  Co.  6  S.  D.  57, 
68  N.  W.  9,  49  A.  8.  R.  859,  23  L.R.A.  490. 

Right  to  do  business  cannot  be  questioned  or  determined  collaterally.  Wright  v.  Lee, 
4  S.  D.  237,  56  N.  W.  931. 

Attachment  levied  at  suit  of  nonresident  corporation  which  has  not  complied  with 
law  since  amendment  in  1895  will  be  dissolved  on  motion.  Bradley  v.  Armstrong,  0 
B.  D.  267,  68  N.  W.  733. 

Vested  right  to  continue  action  commenced  before  amendment  of  1895,  regardless  of 
whether  or  not  it  has  complied  with  statute.    Root  v.  Sweeney,  12  S.  D.  43,  80  N.  W.  149. 

Assignee  of  foreign  corporation  is  barred  from  asserting  cause  of  action  or  defense 
which  domestic  corporation  cannot  assert.    Walker  v.  Rein,  14  N.  D.  608,  106  N.  W.  406. 
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Foreign  corporation  cannot  sue  in  courts  of  state  until  it  complies  with  its  laws. 
Bishop  &  B.  Co.  V.  Schleuning,  20  S.  D.  71,  104  N.  W.  854. 

C.  L.  3190,  3192.  S.  D.  Rev.  Civ.  C.  883.  885.     N.  D.  Rev.  C.  4696,  4697,  469J. 

Compliance  with  laws  of  this  state  before  making  contract  prerequisite  to  suit  there- 
on by  foreign  corporation.  American  Copying  Co.  v.  Eureka  Bazaar,  20  S.  D.  526,  • 
L.R.A.(N.S.)   1176,  108  N.  \V.  15. 

Single  business  transaction  does  not  constitute  "doing  business."  State  use  of  Hart- 
Parr  to.  V.  Robb- Lawrence  Co.  15  N.  D.  55,  106  N.  W.  406. 

Inapplicable  to  foreign  corporation  transacting  interstate  commerce  business  becauM 
of  expiration  of  agency.    Rex  Buggj-  Co.  v.  Dinneen,  23  S.  D.  474,  122  N.  W.  433. 

Not  unconstitutional  as  interfering  with  interstate  commerce.  Iowa  Falls  Mfg.  Co.  t. 
Karrar,  19  S.  D.  632,  104  X.  \V.  449. 

Foreign  corporation  engaged  in  transacting  interstate  business  may  sue  on  contract 
witliout  complying  with  statute.  Sucker  State  Drill  Co.  v.  Wirtz,  17  N.  D.  313,  18 
L.R.A.(N.S.)    134,  115  N.  W.  844. 

C.  L.  3192.  S.  D.  Rev.  Civ.  C.  885.  N.   D.   Rev.   C.  4697,  4699. 

Attachment  may  be  issued  against,  although  it  has  not  appointed  agent  on  whom 
service  of  process  may  be  made.     Finch  v.  Armstrong.  9  S.  D.  256,  68  N.  Vv.  740. 

Attachment  levied  by  foreign  corporation  which  has  not  appointed  agent,  will  be 
dissolved.    Bradley,  Metcalf.  &  Co.  v.  Armstrong,  9  S.  D.  267,  68  N.  W.  733. 

"Assign"  as  used  in  statute  does  not  include  indorsee  of  note.  Nat.  Bank  of  Com- 
merce V.  Pick.  13  N.  D.  74,  99  N.  \V.  63. 

C.  L.  3201.  S.  D.  Rev.  Civ.  C.  894.  N.  D.  Rev.  C.  4923. 

Uood  will  may  form  subject-matter  of  contract  of  sale.  Mapes  v.  Metcalf,  10  X.  D. 
001,  88  N.  W.  713: 

Failure  to  comply  with  statute  must  be  taken  advantage  of  by  answer.  Acme  Mercan- 
tile Agency  v.  Rochford,  10  S.  D.  203,  72  N.  W.  466,  65  A.  S.  R.  714. 

Occupancy. 

C.  L.  3205.  S.  D.  Rev.  Civ.  C.  898.  N.   D.  Rev.  C.  4938. 

Statutory  limitation  may  be  shortened  by  legislature,  provided  reasonable  time  is 
allowed  within  which  actions  may  be  brought.  Power  v.  Kitching,  10  N.  D.  254,  8S 
.\.  W.  737;  Osborne  v.  Lindstrom,  9  N.  D.  1,  81  N.  W.  72,  46  L.R.A.  715. 

Doctrine  of  tacking  possessions  generally  applicable  under  statute  of  limitations  for 
recovery  of  real  property  is  not  applicable  under  N.  D.  Rev.  Codes,  §  3491a.  (See  S.  D. 
Rev.  Code  Civ.  Proc.  54.)     Streeter  v.  Fredrickson,  11  N.  D.  — ,  91  N,  W.  692. 

Adverse  possession  cannot  be  made  out  in  part  by  adverse  possession  and  payment 
of  taxes  by  claimant's  grantor.  J.  B.  Streeter  Jr.  Co.  y.  Frederickson,  11  N.  I).  300, 
91  N.  W.  692. 

As  to  form  of  pleading.    Schneller  v.  Plankinton,  12  K.  D.  661,  98  N.  W.  77. 

As  to  sufficiency  of  title  as  color  of  title.  Stiles  v.  Granger,  17  N.  D.  602,  117  N.  W. 
777. 

Accession  to  Real  Property. 

C.  L.  3200.  S.  D.  Rev.  Civ.  C.  899.  N.  D.  Rev.  C.  492*. 

Fixtures  remaining  attached  to  a  building  at  expiration  of  lease  belong  to  owner  of 
building.    Sweet  v.  Myers,  3  S.  D.  324,  53  N.  W.  187. 

Fixtures  may  become  personal  property  by  agreement.  Myrick  v.  Bill,  3  D.  284,  17 
N.  \V.  208. 

C.  L.  3207.  S.  D.  Rev.  Civ.  C.  900.  N.  D.  Rev.  C.  4930. 

Land  formed  by  accretion  and  gradual  reliction  of  non-navigable  lake  belongs  to  ad- 
joining owner.    Olson  v.  Huntamcr,  6  S.  D.  364,  06  N.  W.  313. 

Accession  to  Personal  Property. 

C.  L.  3213.  S.  D.  Rev.  Civ.  C.  900.  N.  D.  Rev.  C.  493t 

Inventor  of  secret  cost  and  selling  marks  has  a  property  which  law  will  protect  Sii» 
mons  Hwd.  Co.  v.  Waibel,  1  S.  D.  488,  47  N.  W.  814,  36  A.  S.  R.  756,  11  L.R^  267. 
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Transfer  in  General. 

C.  L.  3222.  S.  D.  Rev.  Civ.  C.  915.  N.  D.  Rev.  C.  494S. 

Transfer  of  corporate  stock  under  execution.  Van  Ciae  v.  Bank,  4  D.  485,  33  N.  W. 
897. 

C.  L.  3222,  3223.  S.  D.  Rev.  Civ.  C.  916,  916.     X.  D.  Rev.  C.  4945,  4946, 

Convevance  without  consideration,  is  valid  between  parties.  Bemardy  v.  Colonial  & 
V.  S.  Mortg.  Co.  17  S.  D.  637,  106  Am.  St.  Rep.  791,  98  N.  W.  166. 

C.  L.  3222,  3224,  3242.  S.  D.  Rev.  Civ.  C.  915,  917,  935.       N.  D.  Rev.  C.  4945, 

4947,  4965 
As  to  real  estate  being  subject  to  mortgage  by  holder  of  legal  title  between  foreclosure 
sale  and  expiration  of  redemption  period.     North  Dakota  Horse  &  Cattle  Co.  v.  Serum- 
gard,  17  N.  D.  466,  29  L.R.A.(N.S.)  508,  117  N.  W.  453. 

C.  L.  3227.  S.  D.  Rev.  Civ.  C.  920.  N.  D.  Rev.  C.  4960. 
Chose  in  action  transferable  by  parol  or  written  assignment.     Roberts  v.  Bank,  8  N. 

D.  474,  79  N.  W.  993. 

C.  L.  3229.  S.  D.  Rev.  Civ.  C.  922.  N.  D.  Rev.  C.  4952. 

Deed  passes  no  title  if  neither  actually  nor  constructively  delivered.  HcManus  v. 
Commow,  10  N.  D.  340,  87  N.  W.  8. 

C.  L.  3230.  S.  D.  Rev.  Civ.  C.  923.  N.  D.   Rev.   C.   4953. 

On  presumption  as  to  delivery  of  deed  on  day  of  its  date.  Leonard  v.  Fleming,  13 
N.  D.  629,  102  N.  W.  308. 

C.  L.  3231.  S.  D.  Rev.  Civ.  C.  924.  N.  D.  Rev.  C.  4954. 

No  conditional  delivery  of  duplicate  of  valid  contract  which  has  already  been  actuallv 
delivered  and  taken  effect.  Bank  of  Gilby  v.  Karnsworth,  7  N.  D.  6,  72  N.  W.  901,  38 
L.R.A.  843. 

Delivery  of  deed  to  grantee  or  his  agent  as  such  is  absolute.  Merrill  v.  Hurley,  6 
8.  D.  592,  62  N.  W.  958,  55  A.  S.  R.  850. 

Agent  cannot  deliver  grant  conditionallv.  reserving  benefit  to  himself  adverse  to  his 
employer.    Holt  v.  Colton,  4  D.  67,  22  N.  VV.  495. 

Mortgage  takes  effect  on  its  delivery  discharged  of  any  condition  on  which  delivery 
was  made.    Sargent  v.  Cooley,  12  N.  D.  1,  94  N.  W.  576. 

C.  L.  3232.  S.  D.  Rev.  Civ.  C.  925.  N.  D.  Rev.  C.  49.55. 

Transfer  and  pledge  of  corporate  stock.    Van  Cise  v.  Bank,  4  D.  486,  33  N.  W.  897. 

C.  L.  3233.  S.  D.  Rev.  Civ.  C.  926.  N.   D.   Rev.   C.   4956. 

Return  and  cancelation  of  deed  will  not  revest  legal  title  in  grantor.  Parszyk  v. 
Mach,  10  S.  D.  555.  74  N.  W.  1027. 

Destruction  of  deed  does  not  devest  title;  person  deliberately  destroying  his  deod.  not 
permitted  to  produce  secondary  evidence  to  sustain  it.  Russell  v.  Meyer,  7  N.  D.  33.5, 
75  N.  W.  262,  47  L.R.A.  637. 

Offer  to  redeliver  deed  is  not  an  offer  to  restore  property.  Johnson  v.  Burnside,  ."! 
S.  D.  230,  52  N.  \V.  1057. 

As  to  redeliverv  of  deed  transferring  equitable  title.  Barnhart  v.  Anderson,  22  S.  D. 
395,  118  N.  W.  31. 

C.  L.  3234.  S.  D.  Rev.  Civ.  C.  927.  N.  D.  Rev.  C.  4957. 

Grantee  may  accept  a  deed  first  delivered  to  stranger;  such  acceptance  relates  back 
to  time  of  delivery.  Amegaard  v.  Arnegaard,  7  N.  D.  476,  76  N.  W.  797,  41  L.R.A. 
258. 

Interpretation  of  Grants. 

C.  L.  3235.  S.  D.  Rev.  Civ.  C.  928.  N.  D.  Rev.  C.  4958. 

Where  grantor  describes  land  properly,  and  then  adds  an  incorrect  specific  description 
by  metes  and  bounds,  first  description  prevails.  Novotny  v.  Danforth,  9  S.  D.  301,  6S 
N.  W.  749. 

C.  L.  3238.  S.  D.  Rev.  Civ.  C.  931.  N.  D.  Rev.  C.  4901. 

As  to  when  sale  of  land  by  guardian  of  minors  to  corporation  for  railroad  purposes, 
passes  unconditional  fee  title.     Sherman  v.  Sherman,  23  S.  D.  486.  122  N.  W.  439. 
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C.  L.  3241.  S.  D.  Rev.  Cir.  C.  934.  N.  D.  Rer.  C.  4964. 

Instrument  in  writing  may  transfer  title  without  words  of  inheritance.  Evenaon  t. 
Webster,  3  S.  D.  382,  63  N.  W.  747,  44  A.  S.  R.  802. 

Effect  of  Transfer, 

C.  L.  3242.  S.  b.  Rev.  Civ.  C.  935.  N.  D.  Rev.  C.  496$. 

Transfer  of  note  secured  by  mortgage,  carries  mortgage  with  it.  Paricer  t.  Raodolph, 
5  8.  D.  549,  69  N.  W.  722,  29  L.R.A.  33. 

Transfer  vests  only  such  title  as  the  grantor  has.  Rosenbaum  v.  Foss,  7  S.  D.  83, 
C3  N.  W.  538. 

C.  L.  3243.  S.  D.  Rev.  Civ.  C.  936.  N.  D.  Rev.  C.  4966. 

Transfer  of  note  carries  with  it  lien  of  mortgage  given  to  secure  it.  State  ▼.  Mel- 
lette, 16  S.  D.  297,  92  N.  W.  395. 

Mode  of  Transfer. 

C.  L.  3246.  a  D.  Rev.  Civ.  C.  938.  N.   D.   Rev.  C.  4968. 

Any  instrument  in  writing  subscribed  by  grantor,  m  which  grantor,  grantee,  con- 
sideration, and  property  are  specified,  is  sufficient,  though  term  "grant"  not  used.  Even- 
son  v.  Webster,  3  S.  D.  382,  53  N.  W.  747,  44  A.  S.  R.  802. 

Section  not  applicable  to  oral  contract  to  reconvey  land  held  as  security.  Phillips  t. 
Swenson,  16  S.  D.  — ,  92  N.  W.  1065. 

Lease  for  a  year  need  not  be  in  writing.  Pitts  Agricultural  Works  v.  Young,  8  S.  D. 
657,  62  N.  W.  432. 

As  to  what  constitutes  valid  transfer  of  real  property.  State  v.  Mellette,  16  S.  D. 
297,  92  N.  W.  395. 

Inapplicable  to  oral  advancement  of  purchase  price  by  one  taking  title.  Phillips  v. 
Swenson,  10  S.  D.  357,  92  N.  W.  1065. 

Agent  not  authorized  by  writing  cannot  insert  granite's  name  in  an  acknowledged 
deed.    Lund  v.  Thackery,  18  S.  D.  113,  99  N.  W.  856. 

Standing  timber  cannot  be  transferred  by  oral  contract.  Polk  v.  Carney,  21  S.  D.  295, 
130  Am.  St.  Rep.  719,  112  N.  W.  147. 

C.  L.  3246.  S.  D.  Rev.  Civ.  C.  939.  N.  D.  Rev.  C.  4973. 

Validity  of  tax  deed  unaffected  bv  orai'ssion  of  seal  therefrom.  Northwestern  Mortg. 
Trust  Co.  V.  Levtzow,  23  S.  D.  562,  122  N.  W.  600. 

C.  L.  3249.  S.  D.  Rev.  Civ.  C.  942.  N.  D.  Rev.  C  4976. 

Deed  may  omit  covenants  of  warranty,  and  grantor  is  bound  Inr  such  covenants  as  he 
chooses  to  insert  in  addition  to  those  implied  by  word  "grant."  Citizens'  Bank  v.  Sba«, 
j4  S.  D.  197,  84  N.  W.  779. 

Rule  that  grantee  in  quit  claim  deed  of  realty  takes  subject  to  prior  equities  not  ap- 
plicable to  bill  of  sale  of  personalty  given  and  intended  as  mortgage.  Rosenbaum  v.  Foea, 
14  S.  D.  184,  56  N.  W.  114. 

Wife  joining  in  quitclaim  deed  not  purporting  to  convey  fee-simple  title,  is  not  within 
statute,  sn  that  her  after-acquired  title  will  not  pass  to  grantee.  State  v.  Kemmerer,  U 
S.  D.  169,  84  N.  W.  771. 

Implied  covenant  raised  by  word  "grant"  is  restrained  by  express  covenant  sgainit 
encumbrances,  limited  by  its  terms.    Dunn  v.  Dietrich,  3  N.  D.  3,  53  N.  W.  81. 

C.  L.  3250.  S.  D.  Rev.  Civ.  C.  943.  N.  D.  Rev.  C.  4977. 

Grantee  of  land  from  entryman  before  issuance  of  patent,  has  title  paramount  tu  mort- 
f!agee  after  issuance,  where  grantee's  deed  was  recorded.  Bernardy  v.  Colonial  &  U.  8. 
Mortg.  Co.  17  S.  D.  637,  106  Am.  St.  Rep.  791,  98  N.  W.  166. 

C.  L.  3252.  S.  D.  Rev.  Civ.  C.  945.  N.  D.  Rev.  C.  4979. 

Conveyance  of  property  fronting  on  highway  is  presumed  to  carry  title  to  center 
thereof,  unless  the  fee  is  expressly  reserved.  Sweatman  v.  Bathrick,  17  S.  D.  138,  93  X. 
W.  422. 

C.  L.  3254.  S.  D.  Rev.  Civ.  C.  947.  N.  D.  Rev.  C.  4981. 

Instrument  not  purporting  to  convey  fee-simple  not  within  this  section.  State  v.  Kem- 
merer, 14  S.  D.  169,  84  N.  W.  771. 

Action  not  maintainable  against  heir  until  claim  has  been  presented  for  paynxnit  in 
due  course  of  administration  of  estate.     This  section  does  not  create  new  and  inde- 
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pendent  cause  of  action  against  heirs,  but  simply  declares  remedy  upon  covenant  ot  an- 
cestors.   Woods  V.  Kly,  7  S.  D.  471,  64  N.  W.  631. 

Tax  title  subsequently  acquired  by  vendor  under  warranty  deed  based  on  outstanding 
c-«rtificate  inures  to  benefit  of  vendee.    Zerfing  v.  Seelig,  12  S.  D.  26,  80  N.  W.  140, 

A  wife  not  owner  of  the  property,  merely  joining  husband  in  quitclaim  deed,  not 
estopped  to  assert  title  in  ber  own  right  subsequently  acquired.  State  v.  Kemmerer,  16 
S.  D.  504,  90  N.  W.  150. 

Applicable  to  deed  absolute  in  form.  Bemardy  v.  Colonial  &  U.'  S.  Mortg.  Co.  20  S. 
D.  193,  105  N.  W.  737. 

As  to  when  sale  of  land  by  guardian  of  minors  to  corporation  for  railroad  purposes, 
passes  unconditional  fee  title.    Sherman  v.  Sherman,  23  S.  D.  486,  122  N.  W.  439. 

Indian's  warranty  deed  conveys  valid  title  to  land  on  which  he  subsequently  receives 
patent.  Simonson  v.  Monson,  22  S.  D.  238,  117  N.  W.  133 ;  Bemardy  \.  Colonial  &  U.  S. 
Mortg.  Co.  17  S.  D.  637,  106  Am.  St.  Rep.  791,  98  N.  W.  166. 

Trantfer  of  Personal  Property . 

C.  L.  3257.  S.  D.  Rev.  Civ.  C.  960.  N.  D.  Rev.  C.  4990. 

Separation  is  immaterial  on  sale  of  personal  property- mixed  with  like  property,  where 
same  is  identified.  O'Keefe  v.  Leistikow,  14  N.  D.  356,  104  N.  W.  515,  9  A.  &  E.  Ann. 
Cas.  25. 

C.  L.  3258.  S.  D.  Rev.  Civ.  C.  961.  N.  D.  Rev.  C.  4991. 

When  title  to  personal  property  is  transferred.  Dowagiac  Mfg.  Co.  v.  Higinbotham, 
15  S.  D.  547,  91  N.  W.  330. 

Property  not  in  being  may  be  transferred;  future  earnings  of  a  threshing  rig  may  be 
mortgaged.    Sykes  v.  Hannawalt,  5  N.  D.  335,  65  N.  W.  682. 

Under  executory  contract,  no  title  passes  until  buyer  accepts.  Nichols  &  Sbepard  Co. 
V.  Paulson,  6  N.  D.  400,  71  N.  W.  136. 

As  to  what  constitutes  executory  contract  for  sale  of  personalty.  Lumley  v.  Miller,  23 
8.  D.  16,  119  N.  W.  1014. 

IHfts. 

C.  L.  3260.  S.  D.  Rev.  Civ.  C.  953.  N.  D.  Rev.  C.  4993. 

Husband  taking  notes  and  real  estate  in  name  of  wife  raises  presumption  of  gift,  but 
presumption  may  be  overcome  by  evidence.    Bern  v.  Bern,  4  S.  D.  138,  66  N.  W.  1102.  ' 

C,  L.  3261.  S.  D.  Rev.  Civ.  C.  964.  N.  D.  Rev.  C.  4994. 

To  constitute  a  gift  inter  vivos  delivery  must  clearly  appear.  Luther  v.  Hunter,  7 
N.  D.  544,  75  N.  W.  916. 

C.  L.  3267.  S.  D.  Rev.  Civ.  C.  960.  N.  D.  Rev.  C.  6000. 

Subject  of  gift  causa  mortis  forms  no  part  of  donor's  estate;  personal  representative 
cannot  claim  it,  except  when  necessary  to  pay  debts.    Seybold  v.  Bank,  6  K.  D.  460,  67 
,  N.  W.  682. 

'■      Recovery  of  gift  by  administrator  for  benefit  of  creditors.     Bright  v.  Ecker,  9  S.  D. 
■  192,  68  N.  W.  326. ' 

Recording  Transfers. 

C.  L.  3268.  S.  D.  Rev.  Civ.  C.  961.  N.  D.  Rev.  C.  6001. 

Bond  for  deed  may  be  recorded;  notice  to  public  of  its  contents.  Shelly  v.  Mlkkelson, 
6  N.  D.  22,  63  N.  W.  210. 

C.  L.  3269.  S.  D.  Rev.  Civ.  C.  962.  N.  D.  Rev.  C.  5002. 

Record  of  instrument  recorded  without  prescribed  acknowledgment  not  constructive 
notice.  Cannon  v.  Deming,  3  S.  D.  421,  53  N.  W.  863 ;  American  Mort.  Co.  v.  Live  Stock 
Co.  10  N.  D.  290,  86  N.  W.  966. 

No  deed  recorded  except  upon  proper  certificate  of  acknowledgment.  Wambole  v. 
Foote,  2  D.  1,  2  N.  W.  239. 

Mortgage  must  be  acknowledged  in  order  to  be  recorded.  N.  W.  L.  &  B.  Co.  v.  Jona- 
son,  11  S.  D.  566,  79  N.  W.  840. 

Conveyance  of  homestead  by  husband  and  wife  not  required  to  be  acknowledged,  except 
for  purpose  of  record.    First  Nat.  Bank  v.  Prior,  10  N.  D.  146,  86  N.  W.  362. 

C.  L.  3272.  S.  D.  Rev.  Civ.  C.  965.  N.  D.  Rev.  C.  5005. 

Instnimnnt  filed  for  record  when  deposited  with  the  register  of  deeds  and  proper  fee 
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id.     Coler  r.  Rhoda  Twp.  6  S.  D.  640,  63  N.  W.  168;  Stone  v.  Crow,  2  S.  D.  525,  51 
W.  335. 


Whei¥  grantee's  agent  delivered  deed  for  record,  his  subsequent  unauthorized  with- 
drawal before  record  will  not  effect  operation  as  recorded  instrument.  Parrish  t. 
.Mahany,  10  S.  D.  276,  73  N.  W.  07,  65  A.  S.  R.  715. 

L'nieas  party  is  actually  misled  by  error  in  record  of  instrument,  no  rights  are  afTected 
by  such  mistake.    Citizens'  Bank  v.  Shaw,  14  S.  D.  197,  84  N.  W.  779. 

Mortgage  containing  power  of  sale  may  be  foreclosed  by  advertisement  although  re- 
cording otlicer  omitted  to  transcribe  such  power.  Shelby  v.  Bowden,  16  S.  D.  531,  94 
N.  W.  416. 

C.  L.  3274.  S.  D.  Rev.  Civ.  C.  967.  N.  D.  Rev.  C.  5008. 

Deed  absolute  in  form,  although  intended  as  mortgage,  is  properly  recorded  in  record 
of  deeds.  Merchants  State  Bank  v.  Tufts,  14  N.  D.  238,  116  Am.  St.  Sep.  682,  103  N. 
W.  760. 

Proof  and  Acknowledgment  of  Instrumenta. 

C.  L.  3279.  S.  D.  Rev.  Civ.  C.  972.  N.  D.  Rev.  C.  5013. 

Signature  of  notary  public  need  not  be  attested  by  certificate  of  officer  of  higher  rank. 
Grandin  v.  Emmons,  10  N.  D.  223,  86  N.  W.  723. 

C.  L.  3281.  S.  D.  Rev.  Civ.  C.  974,  N.  D.  Rev.  C.  6015- 

Acknowledgment  by  married  woman.    Wambole  v.  Foote,  2  B.  1,  2  N.  W.  239. 
Recorded    deed    without    prescribed    certificate   not   constructive    notice.      Cannon   *- 

Deeming,  3  S.  D.  421,  53  N.  W.  863. 

Deputv  sheriff  may,  in  his  principal's  name,  execute  and  acknowledge  certificate  of  sale. 
Wilson  V.  Russell,  4  D.  376.  31  X.  >V.  645. 

Certificate  of  acknowledgment  by  officer  of  corporation,  which  does  not  state  that 
person  signing  same  was  known  to  him  to  be  such  officer,  is  insufficient.  Holt  v.  Irust  Co. 
11  S.  D.  456,  78  X.  W.  947. 

Proof  of  execution  of  chattel  mortgage,  when  in  issue  and  subscribing  witnesses  arc 
absent.    Brynjolfson  v.  Elevator  Co.  0  N.  D.  450,  71  N.  VV.  555,  66  A.  S.  K.  612. 

C.  L.  3281,  3288.  S.  D.  Rev.    Civ.  C.  974,  981.        N.  D.  Rev.  C.  5015,  5022. 

5028,  5029. 

Sufficiency  of  acknowledgment  of  assignment  of  trust  deed  by  corporation  to  reconi 
same.     Erickson  v.  Conniff,  19  S.  D.  41,  101  X.  VV.  1104. 

Sufficiency  of  notary's  certificate  of  acknowledgment  by  corporation.  State  v.  Cough- 
lan,  19  S.  D.  271,  103  N.  VV.  31. 

C.  L.  3283-3285.  S.  D.  Rev.  Civ.  C.  976-978.  N.  D.  Rev.  C.  6017-5019. 

Inapplicable  to  proof  of  execution  of  note.  Mississippi  Lumber  &  Coal  Co.  v.  KeU^. 
19  S.  D.  577,  104  N.  VV.  265,  9  A.  4  E.  Ann.  Cas.  449. 

C.  L.  3288.  S.  D.  Rev.  Civ.  C.  981.      N.  D.  Rev.  C.  5022,  5028,  5029. 

Certificate  of  acknowledgment  must  substantially  conform  to  statute.  Cannon  ^■ 
Deming,  3  S.  D.  421,  53  N.  VV.  863;  Holt  v.  Trust  Co.  11  S.  D.  456,  78  X.  VV.  947. 

Recitals  of  certificate  are  evidence  without  further  proof.  N.  W.  Loan  Co.  y.  Jonasen, 
11  S.  D.  566,  79  X.  W.  840. 

Defective  acknowledgments  by  deputv  sheriffs  legalized  in  North  Dakota.  McCardia  v. 
fillings,  10  N.  D.  373,  87  N.  W.  1008.' 

Deed  signed  and  sealed  "Patrick  M.  Atty.  in  fact  for  Amelia  B."  is  deed  of  Amelia 
although  words  "he,"  "hie,"  etc.  are  used  in  deed.  Donovan  v.  Welch,  11  N.  D.  IIJ,  90 
N.  VV.  202. 

Sufficiencv  of  acknowledgment  by  corporation.  Gessner  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  15  N.  D.  560,  108  N.  W.  786. 

C.  L.  3289.  S.  D.  Rev.  Civ.  C.  982.  N.  D.  Rev.  C.  6030. 

Defective  certificate  to  be  reformed  in  accordance  with  the  truth.  Cannon  v.  Demmg. 
3  S.  D.  421,  53  N.  VV.  863. 

c.  1,  1903  S.  D.  S.  D.  Rev.  Civ.  C.  p.  182. 

Inapplicable  to  prior  foreclosure  of  mortgage  void  because  assignment  was  not  proper- 
ly acknowledged.    Cooper  v.  Harvey,  21  S.  D.  471,  H3  N.  W.  717. 

Invalid  foreclosure  proceedings  had  several  vears  prior,  is  not  validated.  Kennv  v. 
McKenzie.  23  S.  D.  Ill,  120  X.  VV.  781 
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c  1,  1895  N.  D. 

As  curing  defective  aeknowledgments.  Nash  t.  Northwest  I«nd  Co.  16  N.  D.  S66,  108 
N.  W.  792. 

Effect  of  Recording, 

C.  L.  3293.  S.  D.  Rev.  Civ.  C.  980.  N.  D.  Rev.  C.  5038. 

Recording  of  mortgage  or  deed  is  notice  only  as  to  subsequent  encumbrancers  or  pur- 
chasers.   Sarles  v.  McGee,  1  N.  D.  365,  48  N.  VV.  231,  26  A.  S.  R.  633. 

Record  of  defectively  acknowledged  deed  not  entitled  to  record,  does  not  carry  con- 
structive notice  of  contents.    Banbury  v.  Sherin,  4  S.  D.  88,  55  N.  W.  723. 

Deed  once  delivered  for  record  is  valid  as  against  subsequent  deed  by  grantor,  though 
first  deed  withdrawn  without  authority  before  recording.  Parrish  v.  Mahanv,  10  S.  D. 
276,  73  N.  W.  97,  65  A.  S.  R.  715. 

An  unrecorded  deed  or  mortgage  is  good  as  against  an  attaching  creditor.  Kohn  v. 
Lifpham,  13  S.  D.  78,  82  N.  W.  408;  Murphy  v.  Bank,  13  S.  D.  501,  83  N.  W.  575. 

An  unrecorded  deed;  protection  of  registry  law  to  those  taking  titles  or  security  upon 
faith  of  records;  how  destroyed  or  lost;  want  of  good  faith.  Betts  v.  Letcher.  1  S.  D. 
182,  46  N.  W.  193. 

Actual  notice  of  prior  unrecorded  convevance  impeaches  good  faith  of  subsequent  pur- 
chaser.   Gress  v.  Evans,  1  D.  371,  46  N.  W.  1132. 

Protects  only  purchasers  in  good  faith.     Hunter  v.  Coe,  12  X.  D.  505,  97  N.  W.  869. 

Judgment  creditors  as  innocent  purchasers.  Merchants  State  Bank  v.  Tufts,  14  N.  D. 
238,  116  Am.  St.  Rep.  682,  103  N.  W.  760. 

Sheriff's  deed  under  execution  conveys  good  title  as  against  unrecorded  deed  unknown 
to  creditor  and  purchaser.  Enderlin  Invest.  Co.  v.  Nordhagen,  18  N.  D.  517,  123  N.  W. 
390. 

Unrecorded  warranty  deed  has  precedence  over  subsequently  recorded  quit  claim  deed. 
Kowler  v.  Will,  19  S.  D.  131,  117  Am.  St.  Rep.  938,  102  N.  W.  598,  8  A.  &  E.  Ann.  Cas. 
1093. 

C.  L.  3293,  3294.  S.  D.  Rev.  Civ.  C.  986,  987.        N.  D.  Rev.  C.  5038,  5039. 

Mortgage  given  by  insolvent  and  recorded  within  four  months  of  his  bankruptcy, 
constitutes  preference.  Bowler  v.  First  Nat.  Bank,  21  S.  D.  449,  130  Am.  St.  Rep.  725, 
113  N.  W.  618. 

C.  L.  3294.  S.  D.  Rev.  Civ.  C.  987.  N.  D.  Rev.  C.  5039. 

Assignments  of  real-estate  mortgages  are  conveyances  within  this  section.  Henniges  v. 
Paschke,  9  N.  D.  489,  84  N.  W.  350,  81  A.  S.  R.  588. 

Mortgage  and  assignment  thereof  are  "conveyances."  Merril  v.  Luce,  6  S.  D.  354,  01 
N.  W.  43,  55  A.  S.  R.  844. 

C.  L.  3293,  3296.  S.  D.  Rev.  Civ.  C.  989.  N.  D.  Rev.  C.  5038,  5041. 

Grantee  of  land  from  entryman  before  issuance  of  patent,  has  title  paramount  to  mort- 
gagee after  issuance,  where  grantee's  deed  was  recorded.  Bernardy  v.  Colonial  &  U.  S. 
Mortg.  Co.  17  S.  D.  637,  106  Am.  St.  Rep.  791,  98  N.  W.  166. 

C.  L.  3297.  '  S.  D.  Rev.  Civ.  C.  990.        •  N.  D.  Rev.  C.  5042. 

Knowledge  of  facts  sufficient  to  put  prudent  man  on  inquiry  precludes  bona  fide  pur- 
chase.   Doran  v.  Dazey,  5  X.  D.  167,  64  X.  W.  1023,  57  A.  S.  R.  550. 

I'nrecorded  instrument  valid  as  between  parties.  Mach  v.  Blanchard,  15  S.  D.  432,  90 
X.  W.  1042. 

Vnlatrful  Transfers. 

C.  L.  3298.  S.  D.  Rev.  Civ.  C.  991.  N.  D.  Rev.  C.  5043. 

Conveyance  of  land  by  husband  to  wife  without  consideration  while  deeply  in  debt  not 
necessarily  fraudulent.    First  State  Bank  v.  O'Leary,  13  S.  D.  204,  83  X.  W.  45. 

That  mortgagee  is  brother  of  mortgagor  not  evidence  of  fraudulent  intent.  Lane  v. 
Starr,  1  S.  D.  107,  45  N.  W.  212. 

Husband's  fraudulent  intent  will  not  invalidate  conveyance  to  wife  in  payment  of  debt, 
if  wife  has  no  knowledge  of  fraud.  Williams  v.  Harris,  4  S.  D.  22,  54  X.  W.  926,  46  A. 
8.  R.  763. 

C.  L.  3298,  3299,  3302.  N.  D.  Rev.  C.  5043,  5044,  6047. 

S.  D.  Rev.  Civ.  C.  991,  995. 
Purchaser  of  property  must  show  his  good  faith,  where  another  purchaser  shows  that 
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sale  was  made  with  intent  to  defraud  him.    Barnhart  ▼.  Anderson,  22  S.  D.  395,  118  M. 
W.  31. 

§  1,  c.  109,  1899  S.  D.  6.  D.  Rev.  Civ.  C.  096. 

Action  to  recover  real  estate  may  be  brought  by  a  person  out  of  possession.  Fram  t. 
Weaver,  13  S.  D.  457,  83  N.  W.  679;  Kreuger  v.  Schultz,  6  N.  D.  310,  70  N.  W.  269; 
Heager  v.  De  Groat,  3  N.  D.  354,  56  N.  W.  160. 

C.  L.  3303.  S.  D.  Rev.  Civ.  C.  996,  997.  N.  D.  Rev.  C.  6048. 

Action  maintainable  by  grantee  to  recover  land  possessed  adversely  to  grantor,  al- 
though grant  made  before  passage  of  act.  Campbell  v.  Equitable  Loan  &  T.  Co.  17  S.  I^ 
31,  94  N.  W.  401. 

Mesne  conveyances,  by  which  land  was  conveyed  from  mortgagor  while  one  claimiiig 
under  foreclosure  was  in  actual,  notorious,  and  peaceable  possession,  are  void.  Shelby  T. 
Bowden,  16  S.  D.  531,  94  N.  W.  416. 


] 


wau. 


C.  L.  3308.  S.  D.  Rev.  Civ.  C.  1001.  N.  D.  Rev.  C  5087. 

Will  of  adopting  parent  cannot  defeat  rights  of  adopted  child  as  established  by  con- 
tract with  ntftural  parent  and  by  vlecree  of  court  at  time  of  adoption.  Quinn  v.  Quinn,  i 
S.  D.  328,  68  N.  W.  808,  49  A.  S.  R.  875. 

C.  L.  3313-3318.  S.  D.  Rev.  Civ.  C.  1006-1011.       N.  D.  Rev.  C.  6092-6098. 

Deed  not  having  essentials  of  will  but  passing  present  interest  in  land  in  fee  simple  ii 
not  a  will.    Jones  v.  Jones,  20  8.  D.  632,  108  N.  W.  23. 

C.  L.  3329.  S.  D.  Rev.  Civ.  C.  1022.  N.  D.  Rev.  C.  6109. 

Presumption  that  one  of  two. wills  known  to  have  been  made  was  destroyed  for  purpoae 
of  revocation,  and  that  the  one  retained  is  the  last  one,  is  overcome  by  uncontrsdicttd 
testimony  of  person  who  drew  both  that  the  one  not  found  was  dra^vn  last.  Stark- 
weather V.  Bell,  13  S.  D.  475,  83  N.  W.  566. 

C.  L.  3330.  S.  D.  Rev.  Civ.  C.  1023.  N.  D.  Rev.  C.  5110. 

Husband  and  wife  are  heirs  at  law  to  each  other's  estate,  the  portion  which  each  will 
inherit  depending  upon  presence  or  absence  of  other  heirs.  Fore  v.  Fore,  2  N.  D.  260, 
50  N.  W.  712. 

Will  is  revoked  by  testator's  subsequent  marriage,  where  wife  is  not  mentioned  therein 
nor  otherwise  provided  for.    Griffing  v.  Gilason,  21  S.  D.  56,  109  N.  W.  646. 

Will  made  before  death  of  first  wife  without  issue,  revoked  on  marriage  to  second. 
Re  Larsen,  18  S.  D.  336,  100  N.  W.  738,  5  A.  &  E.  Ann.  Cas.  794. 

C.  L.  3337.  S.  D.  Rev.  Civ.  C.  1030.  N.  D.  Rev.  C.  5119. 

As  to  omission  to  provide  for  children  in  will.  Hedderich  v.  Hedderich,  18  N.  D.  4SS, 
123  N.  W.  276. 

C.  L.  3364.  S.  D.  Rev.  Civ.  C.  1057.  K.  D.  Rev.  C.  5150. 

Real  property  converted  into  personalty  by  will  is  governed  by'laws  of  jurisdiction  in 
which  testator  was  domiciled  at  time  of  death.  Penfield  v.  Tower,  1  N.  D.  216,  4«  X- 
W.  413. 

C.  L.  3378.  8.  D.  Rev.  Civ.  C.  1071.  N.  D.  Rev.  C.  516*. 

As  to  specific  legacy.    Adair  v.  Adair,  11  N.  D.  175,  90  N.  W.  804. 

C.  L.  3397.  8.  d!  Rev.  Civ.  C.  1090.  X.  D.  Rev.  C.  S18J. 

Provisions  of  will  relating  to  personal  property  situate  in  this  state,  must  be  construed 
according  to  law  of  testator's  domicil  at  time  of  death.  Crnndell  v.  Barker,  8  N.  D.  26'. 
78  N.  W.  347;  Penfield  v.  Tower,  1  N.  D.  216,  46  N.  W.  413;  Knox  v.  Barker,  8  N.  P. 
272,  78  N.  W.  352. 

Succession. 

C.  L.  3399.  8.  D.  Rev.  Civ.  C.  1092.  N.  D.  Rev.  C.  5185. 

As  to  inheritance  by  illegitimate  child.    Moen  v.  Moen,  16  8.  D.  210,  92  N.  W.  13. 

C.  L.  3400.  S.  D,  Rev.  Civ.  C.  1093.  N.  D.  Rev.  C.  518«. 

Realty  passes  at  once  to  heirs  without  appointment  of  administrator,  flder  v.  Eorahoe 
Min.  Co.  9  S.  D.  636.  70  N.  W.  1060,  62  A.  S.  R.  895. 
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Administrator  may  reduce  real  estate  to  actual  poBsession,  but  is  not  required  to  do 
ao.    Territory  v.  Bramble,  2  D.  189,  5  N.  W.  946. 

On  death  of  wife,  husband  and  children  become  tenants  in  common  of  her  property. 
Johnson  v.  Branch,  9  S.  D.  116,  68  N.  W.  173,  62  A.  S.  R.  857. 

As  to  descent  of  property  not  disposed  of  by  will.  Friese  v.  Friese,  12  N.  D.'  82,  95 
N.  VV.  446. 

As  to  title  to  liquors  passing  to  heirs  on  death  of  liquor  dealer  pending  action  against 
him.    State  ex  rel.  Kelly  t.  McMaster,  13  N.  D.  58,  99  N.  W.  68. 

C.  L.  3401.  S.  D.  Rev.  Civ.  C.  1094.  N.  D.  Rev.  C.  6187. 

As  to  descent  of  property.  Dalrymple  v.  Security  Improv.  Co.  11  N.  D.  65,  88  N.  W. 
1033. 

C.  L.  3401,  3403.  S.  D.  Rev.  Civ.  C.  1094,  1096.      N.  D.  Rev.  C.  6187,  6189. 

An  illegitimate  child  of  one  acknowledging  the  child  in  writing  in  the  presence  of 
witnesses,  is  an  heir  to  his  realty,  where  the  rtatute  took  effect  before  the  father's  death. 
Moen  V.  Moen,  16  S.  D.  210,  92  N.  W.  13. 

C.  L.  3403.  S.  D.  Rev.  Civ,  C.  1096.  N.  D.  Rev,  C.  6189. 

Illegitimate  child  may  inherit  from  father  who  has  acknowledged  him  by  instrument 
in  writing  properly  witnessed,  but  not  from  lineal  or  collateral  kindred.  Eddie  v,  Eddie, 
8  N.  D.  376,  79  N.  W,  866,  73  A.  S.  R.  766. 

C.  Ij.  3411.  S.  D.  Rev.  Civ.  C.  1104.  N.  D.  Rev.  C.  6197. 

Amount  of  advancement  must  equal  or  exceed  share  to- which  the  heir  would  otherwise 
be  entitled  to  exclude  him  from  a  distribution.  Aspey  v.  Barry,  13  S.  D.  220,  83  N. 
W.  91. 

C.  L.  3418.  S.  D.  Rev.  Civ.  C.  1111.  N.  D.  Rev.  C,  5204, 

As  to  giving  state's  attorney  notice  t>f  proceedings  as  to  appointment  of  administrator. 
Re  McClellan,  20  S.  D.  498,  107  N.  W.  681, 

Obligations. 

C.  L.  3425.  S.  D.  Rev.  Civ.  C.  1118.  "    N.  D.  Rev.  C.  6211. 

Principal  and  surety;  right  of  offset  by  surety,  Clark  v.  Sullivan,  2  N.  D.  103,  49  N. 
W.  416, 13  L.  R.  A.  233. 

Negotiable  instruments;  payment  by  one  joint  debtor.  Grovenor  v.  Signor,  10  N.  D. 
603,  88  N.  W.  278. 

Obligations  imposed  upon  several  as  joint  obligations.  Clements  v.  Miller,  13  N.  1>. 
176,  100  N.  W.  239. 

Conditional  Ohligationa. 

C.  L.  3429.  S.  D.  Rev.  Civ.  C.  1122.  N.  D.  Rev.  C.  5213. 

Condition  precedent  must  be  performed  before  other  party  can  be  called  upon  to  per- 
form his  part.    Johnson  v.  Schar,  9  S.  D.  536,  70  N.  W.  838. 

C.  L.  3433.  S.  D.  Rev.  Civ.  C.  1126.  N.  D.  Rev.  C.  6219. 

Refusal  to  perform  contract  at  time  for  performance,  or  before,  and  not  withdrawn,  is 
equivalent  to  offer  to  perform  by  other  party,  followed  by  refusal  to  accept.  Stanford  t, 
McGill,  6  N.  D.  536,  72  N.  W.  938,  38  L.  R.  A.  760. 

I'nwithdrawn  notice  of  refusal  to  perform  a  contract  relieves  the  other  party  from 
making  further  offer  of  performance.  Gleckler  v.  Slavens,  6  8.  D.  364,  59  N.  VV.  323; 
McPherson  v.  Fargo,  10  S.  D.  611,  74  N.  W.  1057,  65  A.  S.  R.  723. 

C.  h.  3435.  S.  D.  Rev.  Civ.  C.  1128.  N.  D.  Rev.  C.  6221, 

Forfeitures  are  not  favored ;  must  always  rest  upon  substantial  grounds.  Enos  v.  Ins. 
Co.  4  8.  D.  639,  57  N.  W.  919,  46  A.  8.  R.  796. 

Failure  for  three  months  to  declare  a  forfeiture  of  a  contract  of  sale  of  land  waives 
the  forfeiture.    Pier  v.  Lee,  14  8.  D.  600,  80  N.  W.  642. 

Transfer  of  Obligations. 

C.  L.  3442.  S.  D.  Rev.  Civ.  C.  1135.  N.  D.  Rev.  C.  5228. 

Transfer  of  non-negotiable  contract  without  indorsement.  Kirby  v.  Jameson,  9  S.  D. 
8,  67  N.  W.  854. 
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Cause  of  action  arising  after  transfer  by  indorsement  of  non-negotiable  note  cannot  be 
set  up  as  defense.    State  Bank  v.  Hayes,  16  S.  D.  — ,  92  N.  W.  1668. 
As  to  "assigns"  not  applying  to  indorsee  of  note.    National  Bank  of  Commerce  t.  Pick, 

13  N.  p.  74,  99  N.  VV.  «3. 

Right  of  action  accruing  to  maker  of  non-negotiable  note  three  years  after  transfer 
does  not  attach  to  note.    State  Bank  r.  Hayes,  16  S.  D.  365,  92  N.  W.  1068. 

C.  L.  3443.  S.  D.  Rev.  Cir.  C.  1136.  N.  D.  Rev.  C.  5229. 

Covenants  which  do  not  run  with  land  are  covenants  of  seisin  of  right  to  convey  and 
covenants  against  encumbrances.    Gale  v.  Frazer,  4  D.  196,  30  N.  W.  138. 

Covenants  running  with  land  not  confined  to  those  specifically  named,  but  include  those 
implied.    N.  P.  Ry.  Co.  v.  McClure,  9  N.  D.  73,  81  N.  W.  52,  47  L.R.A.  149. 

Covenants  of  seisin  do  not  run  with  land.    Bowne  v.  Wolcott,  1  N.  D.  497,  48  N.  W.  42*. 

As  defining  what  covenants  run  with  the  land.  Bull  v.  Beiseker,  16  N.  D.  290,  14 
L.  R.  A.  (N.S.)  614,  113  N.  W.  870. 

Performance. 

C.  L.  3455.  S.  D.  Rev.  Civ.  C.  1148.  N.  D.  Rev.  C  5241. 

Part  payment  of  obligation  does  not  prevent  recovery  of  balance  due.  Andeiaon  v. 
Bank,  4  N.  D.  182,  69  N.  W.  1029. 

C.  L.  3456.  S.  D.  Rev.  Civ.  C,  1149.  N.  D.  Rev.  C.  6242. 

Plea  of  payment  may  be  sustained  by  proof  of  accord  and  satisfaction.  Green  v. 
Hughitt  Township,  5  S.  D.  452,  39  N.  W.  224. 

Taking  collateral  security  is  not  payment.    Star  Wagon  Co.  v.  Matthiessen,  3  D.  233, 

14  N.  W.  107. 

0.  L.  3457.  S.  D.  Rev.  Civ.  C.  1150.  N.  D.  Rev.  C.  5243. 

Direction  as  to  application  of  payment  made  sometime  prior  thereto,  but  not  changed 
at  or  before  such  payment,  is  sufficient.  First  Nat.  Bank  v.  Roberts,  2  N.  D.  196,  49  N. 
vV.  722. 

As  to  right  of  creditor  to  apply  payments  where  debtor  does  not  direct  application. 
Foster  County  State  Bank  v.  Hester,  18  N.  D.  135,  119  N.  W.  1044. 

Consistency  of  rule  as  to  payments  of  interest.  Northwestern  Mortg.  Trust  Ca  v. 
Kills,  20  S.  D.  643,  108  N.  W.  22. 

Application  of  payment  must  be  made  as  directed.  Stebbins  v.  Lardner,  2  S.  D.  127, 
48  N.  W.  847. 

Unless  requested  to  make  particular  application,  creditor  may  apply  payment  upon  any 
debt.     Fargo  v.  Jennings,  8  S.  D.  99,  65  N.  W.  433. 

Offer  of  Performance. 

C.  L.  3458-3482.  S.  D.  Rev.  Civ.  C.  1151-1176.      N.  D.  Rev.  C.  5244-5208. 

Offer  of  performance  pursuant  to  contract  with  present  ability  to  perform,  is  sufficient 
without  actual  production.  Foster  Implement  Co.  v.  Smith,  17  N.  D.  178,  115  N.  W. 
C63. 

Vendee,  sending  notice  to  vendor  without  the  state  and  depositing  money  for  con- 
veyance after  vendor's  prior  lefusal  to  convey,  may  sue  for  specific  performance.  Her- 
man V.  Winter,  20  S.  D.  196,  105  N.  W.  457. 

V.  L.  3465.  S.  D.  Rev.  Civ.  C.  1158.  N.  D.  Rev.  C.  5251. 

When  time  is  of  essence  of  contract,  failure  to  perform  at  time  named  debars  person 
in  default  from  claiming  any  rights  thereunder.  Fargusson  v.  Talcott,  7  N.  D.  183,  73 
N.  W.  207. 

C.  L.  3469.  S.  D.  Rev.  Civ.  C.  1162.  N.  D.  Rev.  C.  525.>. 
Debtor  must  either  produce  the  money  or  have  it  in  his  possession.    Stakke  v.  Chap- 
man, 13  S.  D.  269,  83  N.  W.  261. 

Tender  not  necessary  after  unrecallcd  refusal  to  accept.    McPherson  v.  Fargo,  10  S. 

D.  611,  74  N.  W.  1057,  65  A.  S.  R.  723. 

C.  L.  3470.  3476.  S.  D.  Rev.  Civ.  C.  1163,  1164,  1169.    N.  D.  Rev.  C.  5256,  5262. 

Vendor  can  only  sue  for  damages  for  breach  of  contract  on  vendee's  failure  to  accept 
where  title  remained  in  vendor  until  payment.  International  Harvester  Co.  v.  Hay- 
worth,  23  S.  D.  514,  122  N.  W.  412. 
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C.  L.  3473.  S.  D.  Rev.  Civ.  C.  1166.  N.   D.  Rev.   C.   6259. 

Tender  must  be  kept  good  in  manner  provided  by  statute  to  defeat  accumulation  of 
interest.     Brakhage  v.  Tracy,  13  S.  D.  343,  83  N.  W.  363. 

Compliance  with  this  section  renders  mortgagee  liable  for  penalty  under  section  4365. 
Kronebusch  v.  Raumin,  6  D.  243,  42  N.  W.  656. 

Deposit  must  be  made  in  name  of  creditor;  mere  direction  for  bank  to  pay  not  suffi- 
cient.    Stakke  v.  Chapman,  13  S.  D.  269,  83  N.  VV.  261. 

Offer  of  payment  of  proper  amount  of  taxes  due  operates  to  stop  running  of  interest. 
Dakota  Loan  &  Trust  Co.  v.  Codington  County,  9  S.  D.  159,  68  N.  W.  314. 

Necessity  of  keeping  tender  of  amount  required  to  redeem  from  foreclosure  good  by  ' 
<lepoBit.     Brown  v.  Smith,  13  N.  D.  580,  102  N.  W.  171. 

C.  L.  3476.  ■         S.  D.  Rev.  Civ.  C.  1169.  N.   D.   Rev.   C.   5262. 

As  to  what  constitutes  executory  contract  for  sale  of  personalty.  Lumley  y.  Miller, 
23  S.  D.  16,  119  N.  VV.  1014. 

C.  L.  3480.  S.  D.  Rev.  Civ.  C.  1174.  N.  D.  Rev.  C.  5266. 

Party  preventing  performance  of  contract  can  derive  no  benefit  from  failure  of  other 
party  to  perform.     Shelly  v.  Mikkelson,  5  N.  D.  22,  63  N.  W.  210. 

Accord  and  Satisfaction. 

C.  L.  348i  S.  D.  Rev.  Civ.  C.  1177.  N.  D.  Rev.  C.  5269. 

Accord  does  not  extinguish  obligation  until  it  is  fully  executed.  Troy  Min.  Co.  v. 
Tliomas,  15  S.  D.  238,  88  N.  W.  106. 

Allegation  that  agreement  for  accord  was  executed  by  acceptance  of  consideration 
therefor  is  sufficient.  Troy  Min.  Co.  v.  White,  10  8.  D.  475,  74  N.  W.  236,  42  L.R.A. 
549. 

There  must  not  only  be  an  agreement  to  accept  less  than  amount  due,  but  an  actual 
acceptance.    Carpenter  v.  C.  M.  &  St.  P.  Ey.  Co.  7  S.  D.  584,  64  N.  W.  1120. 

Accord  and  satisfaction;  how  pleaded.  Green  v.  Hughitt  Township,  5  S.  D.  452,  59 
N.  W.  224. 

Agreement  to  accept  less  sum  in  satisfaction  of  debt,  is  not  defense  to  action  for 
balance.     Kggland  v.  South,  22  S.  D.  467,  118  N.  W.  719. 

C.  L.  3483-85.  S.  D.  Rev.  Civ.  C.  1177-79.  N.   D.   Rev.   C.   5269-71 

Agreement  to  receive  less  sum  without  payment  does  not  constitute  accord  and  satis- 
faction,   tggland  V.  South,  22  S.  D.  467,  118  N.  \V.  719. 

C.  L.  3486.  S.  D.  Rev.  Civ.  C.  1180.  N.  D.  Rev.  C.  5272. 

Part  performance  does  not  extinguish  an  obligation,  unless  accepted  as  such.  Ander- 
son  V.  Sank.  4  N.  D.  182,  59  N.  W.  1029. 

Keleaae, 

C.  L.  3401.  S.  D.  Rev.  Civ.  C.  1185.  N.   D.   Rev.   C.   5277 

Right  to  show  that  note  given  by  one  of  two  joint  makers  of  an  old  note  for  one  half 
amount  was  received  in  full  satisfaction  of  debt.  Nat.  Bank  v.  Guthrie,  11  S.  D.  517, 
78  N.  \V.  995. 

C.  L.  3493.  S.  D.  Rev.  Civ.  C.  1187.  N.   D.    Rev.   C.   5279. 

Release  of  one  joint  maker  of  note  docs  not  exonerate  others  from  liability.  Central 
Banking  i  T.  Co.  v.  Pusey,  22  S.  D.  223,  116  X.  W.  1126. 

Contracts. 

C.  L.  3495.  S.  D.  Rev.  Civ.  C.  1189.  N.    D.    Rev.    C.    5281. 

Consent  of  parties  is  essential  to  acceptance  of  contract.  Grissel  v.  Bank,  12  S.  D. 
93,  80  N.  \V.  161. 

C.  L.  3495,  3.J00-3.  S.  D.  Rev.  Civ.  C.  1189,  1194-7.  N.  D.  Rev.  C.  5281,  5280-9. 

As  to  contract  induced  by  deceit  being  voidable  because  consent  was  not  free.  Beare 
v.  Wright,  14  N.  D.  26,  69  L.R.A.  409.  103  N.  W.  632,  8  A.  &  E.  Ann.  Cas.  1057. 

As  to  rescission  of  agresment  to  make  repayment  under  mutual  mistake  as  to  legal 
rights  of  parties.     Arnett  v.  Smith,  11  N.  D.  55,  88  N.  W.  1037. 

Contract  for  extension  of  time  made  between  mortgagee  and  one  assuming  mortgage 
under  mutual  mistake  in  believing  that  he  had  acquired  title  to  property,  is  void.  Iowa 
Loan  &  Trust  Co.  v.  Schnose,  19  S.  D.  248,  103  N.  W.  22,  9  A.  4  E.  Ann.  Cas.  255. 
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Partiet. 

C.  L.  3499.   .  8.  D.  Itev.  Civ.  C.  1193.  N.  D.  Rot.  C.  5285. 

Stranger  cannot  enforce  a  contract,  though  he  would  be  benefited.  Parlin  t.  Hall, 
2  N.  D.  473,  52  N.  W.  405. 

A  contract  contemplates  present  consideration  passing  between  the  contracting  partiet. 
McArthur  t.  Dryden,  6  N.  D.  438,  71  N.  W.  125.  ♦ 

Third  party  cannot  intervene  upon  promise  of  vendor.  Bray  v.  Bodcer,  6  X.  D.  626, 
72  N.  W.  933. 

Consent, 

C.  L.  3501,  3513.  8.  D.  Rev.  Civ.  C.  1195,  1207.      N.  D.  Rev.  C.  5287-6299. 

Widow  may  rescind  agreement,  made  under  mistake  to  take  less  portion  of  husband's 
csute  than  she  has  right  to.    Grifling  v.  Gilason,  21  S.  D.  66,  109  N.  W.  646. 

C.  L.  3502,  3513.  8.  D.  Rev.  Civ.  C.  1196,  1207.      N.  D.  Rev.  C.  5288,  6299. 

Invalidity  of  contract  entered  into  under  mutual  mistake  of  law.  Silander  v.  GroBDs, 
15  N.  r».  552,  125  Am.  St.  Rep.  616,  108  N.  W.  644. 

C.  L.  3504.  S.  D.  Rev.  Civ.  C.  1198.  N.   D.   Rev.   C.  6290. 

Nature  and  character  of  threats  or  coercion  which  would  avoid  conti'act.  McCormick 
V.  Volsack,  4  S.  D.  67,  55  N.  W.  145. 

Payment  of  illegal  tax  under  protest  to  avoid  seizure  of  property,  is  involuntary,  and 
may  be  recovered.  St.  Anthony  Elevator  Co.  v.  Bottineau  County,  9  N.  D.  346,  83  X. 
W.  212,  60  L.R.A.  262. 

C.  L.  3504,  3505.  S.  D.  Rev.  Civ.  C.  1198,  1199.     N.  D.  Rev.  C.  5200,  5291. 

As  to  compulsory  payments.  C.  &  J.  Michel  Brewing  Co.  t.  State,  19  S.  D.  302,  70 
1..R.A.  911,  103  S.  W.  40. 

C.  L.  3507.  S.  D.  Rev.  Civ.  C.  1201.  N.   D.   Rev.  0.  5293. 

Statement  without  positive  knowledge,  with  intent  to  deceive,  may  be  fraud.  ElbowI- 
<on  v.  Schultz,  a  N.  D.  417,  71  N.  W.  550;  Whitbeck  v.  Sees,  10  S.  D.  417,  73  N.  W. 
015. 

Promise  made  without  intention  of  performance  is  actual  fraud.  Grewing  v.  Uin. 
Thresh.  Mach.  Co.  12  S.  U.  127,  80  N.  W.  176. 

Secret  reservation  in  sale;  public  policy;  effect  as  to  attaching  creditors.  Newell  v. 
Wagness,  1  K.  D.  62,  44  N.  W.  1014. 

Chattel  mortgage  embodying  secret  trust.  Red  River  Valley  v.  Barnes,  8  K.  D.  43'i, 
79  N.  W.  880. 

As  to  measure  of  damages  for  deceit.  Beare  v.  Wright,  14  N.  D.  26,  69  L.R.A  409, 
103  X.  W.  632,  8  A.  &  E.  Ann.  Cas.  1057. 

Promise  made  with  intent  to  deceive  and  without  intention  to  fulfill,  is  fraud.  Tamlvn 
V.  Peterson,  15  N.  D.  488,  107  N.  W.  1081. 

'As  to  fraud  in  obtaining  note.    Rochford  v.  Barrett,  22  S.  D.  83,  115  N.  W.  622. 

False  representations  by  seller  relied  on  by  buyer  are  fraudulent,  though  seller  be- 
lieves tlicm  to  be  true.    ilcCabe  v.  Desnoyers,  20  S.  D.  581,  108  N.  W.  341. 

C.  L.  3509.  S.  D.  Rev.  Civ.  C.  1203.  N.   D.   Rev.  C.  5295. 

Question  of  fraud  is  for  jury.  Bank  of  Soearfish  v.  Graham,  16  S.  D.  — ,  91  N.  W. 
340. 

As  to  whether  purchaser  was  induced  by  forged  orders  and  fraudulent  representations 
to  (<xeoute  notes  is  question  for  jury.  Bank  of  Speariisb  v.  Graham,  16  S,  D.  49,  91  N. 
W.  340. 

C.  L.  3510.  S.  D.  Rev.  Civ.  C.  1204.  N.   D.   Rev.  C.  5296. 

Of  what  undue  influence  consists.  Ingwaldson  v.  Skrivseth,  7  N.  D.  388,  75  N.  W. 
772. 

Consent  essential  to  execution  of  a  contract.  Grissel  v.  Bank,  12  S.  D.  93,  90  M.  W. 
161. 

C.  L.  3511,  3512.  S.  D.  Rev.  Civ.  C.  1205,  1206.        N.  D.  Rev.  C.  5297,  5298. 

Contract  for  extension  of  time  made  between  mortgagee  and  one  assuming  mortgage 
under  mutual  mistake  in  believing  that  he  had  acquired  title  to  propertv,  is  void.  Iwa 
Loan  &  Trust  Co.  v.  Schmoso,  19  S.  D.  248,  103  N.  W.  22,  9  A.  &  E.  Ann.  Cas.  255. 


Digitized  by 


Google 


8TATUT0RY  ANNOTATIONS.  3135 

C.  L.  3512.  8.  D.  Rev.  Civ.  C.  1206.  N.  D.  Rev.  C.  6298. 

Describing  more  land  in  writing  than  was  intended  by  verbal  agreement,  is  a  mistake 
of  fact.    Beu«Bh  v.  Travelers'  Ins.  Co.  14  N.  D.  39,  103  N.  W.  405. 

C.  L.  3513.  S.  D.  Rev.  Civ.  C.  1207.  N.  D.  Rev.  C.  5299. 

As  to  rescission  of  agreement  to  make  repayment  under  mutual  mistake  as  to  legal 
rights  of  parties.    Amett  v.  Smith,  11  N.  D.  55,  88  N.  W.  1037. 

C.  L.  3515.  S.  D.  Rev.  Civ.  C.  1209.  N.  D.  Rev.  C.  5301. 

As  to  necessity  of  minds  of  parties  meeting  to  form  contract.  Ka«ter  v.  Mason,  13 
N.  D.  107,  99  N.  W.  1083. 

C.  L.  3521.  S.  D.  Rev.  Civ.  C.  1215.  N.  D.  Rev.  C.  5307. 

As  to  acceptance  of  contract  before  revocation.  Reeves  v.  Bruening,  13  N.  D.  157,  100 
N.  W.  241. 

C.  L.  3524.  S.  D.  Rev.  Civ.  C.  1218.  N.  D.  Rev.  C.  6310. 

Partv  accepting  benefits  of  transaction  cannot  repudiate.  Morris  v.  Ewing,  8  N.  D. 
99,  77  N.  W.  1047. 

Corporation  accepting  benefit  of  contract  in  its  behalf  by  officer  cannot  repudiate. 
Dedrick  v.  Land  Co.  12  S.  D.  59,  80  N.  W.  153;  Huron  P.  &  B.  Co.  v.  Kittleson,  4  S.  D. 
620,  57  N.  W.  233. 

As  to  acceptance  of  novation.    Lemon  v.  Little,  21  8.  D.  628,  114  N.  W.  1001. 

Consideration. 

C.  L.  3530.  S.  D.  Rev.  Civ.  C.  1224.-  N.  D.  Rev.  C.  53J(i. 

Unfounded  claim  not  sufficient  to  support  promise  to  pay  money  upon  settlement. 
McGlynn  v.  Scott,  4  N.  D.  18,  58  N.  W.  460. 

Consideration  for  promise  may  be  some  prejudice  suffered.  Roberts  v.  Bank,  8  N.  D. 
474,  79  S.  VV.  993. 

C.  L.  3631.  8.  D.  Rev.  Civ.  C.  1226.  N.  D.  Rev.  C.  5317. 

Extension  of  time  for  payment  of  notes  mav  be  sufficient.  First  Nat.  Bank  v.  Lamont, 
5  N.  D.  393,  67  N.  W.  145;  Red  River  Valley  Bank  v.  Barnes,  8  N.  D.  432,  79  K.  W.  880. 

Moral  obligation  as  a  consideration.  Rankin  v.  Mitthiesen,  10  S.  D.  628,  75  N.  W. 
196. 

C.  L.  3533.  S.  D.  Rev.  Civ.  C.  1227.  N.  D.  Rev.  C.  5319. 

Party  cannot  avoid  contract  because  of  his  unlawful  purpose  in  making  it.  Gage 
V.  Fisher,  6  N.  D.  297,  65  N.  W.  809,  31  L.R.A.  557. 

C.  L.  3536.  S.  D.  Rev.  Civ.  C.  1230.  K  D.  Rev.  C.  5322. 

Court  may  require  plaintiff  to  remit  a  portion  of  verdict  for  money  which  is  unsup- 
ported by  evidence.    Doyle  v.  Edwards,  15  S.  D.  648,  91  N.  W.  322. 

C.  L.  3538.  S.  D.  Rev.  Civ.  C.  1232.  N.  D.  Rev.  C.  5324-20. 

Writing,  "extended  to  Docember  1st,  1891,"  by  payee  on  a  promissory  note,  is  a 
written  extension,  and  presumptive  evidence  of  consideration.     Corbett  v.  Clough,  8  S. 

D.  176,  65  N.  W.  1074. 

A  promiesorv  note  imports  consideration.  McGlynn  v.  Scott,  4  N.  D.  18,  68  N.  W. 
460. 

Written  extension  of  contract  giving  option  to  purchase  real  estate  implies  considera- 
tion and  is  valid.    Gira  v.  Harris,  14  S.  D.  537,  86  N.  W.  624. 

Chattel  mortgage  may  be  admitted  in  evidence  without  proof  of  consideration,  unlesA 
want  of  consideration  lias  been  shown.  First  Xat.  Bank  v.  Bank,  9  X.  D.  319,  83  X. 
W.  221. 

Sufficient  consideration  will  be  presumed  from  written  agreement  to  pay  account, 
(irimcrud  Shoe  Co.  v.  Jackson,  22  S.  D.  114,  116  N.  W.  066. 

All  written  instruments,  scaled  or  unsealed,  upon  a  parity  in  respect  to  considera- 
tion.    Heffleman  v.  Pennington  County,  3  S.  D.  162,  52  N.  W.  851. 

Recitals  in  deed  as  to  consideration  not  conclusive.  Fraley  v.  Bently,  1  D.  24,  46  X. 
W.  506. 

One  claiming  to  have  signed  contract  only  as  witness  must  prove  that  fact.  Hermis- 
ton  V.  Green,  11  S.  D.  81,  75  N.  W.  819. 

Telegram  containing  warranty  of  goods  ordered  by  addressee  is  a  contract  in  writing. 
Western  Twine  Co.  v.  Wright,  11  S.  D.  521,  78  N.  W.  942,  44  L.R.A.  438. 
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Facts  constituting  a  written  agreement  aind  delivery  of  the  same  must  be  affirmatively 
alleged.     Smith  ▼.  Gale,  13  S.  D.  162,  82  N.  W.  385. 

Uanner  of  Creating  Contracts. 

C.  L.  3540.  S.  D.  Rev.  Civ.  C.  1235.  N.  D.  Rev.  C.  5328 

Contract  to  pay  board  for  another  person  not  implied  from  contract  with  previous 
landlord  so  to  do.    Dempsey  v.  Billingshurst,  7  S.  D.  564,  64  N.  W.  1124. 

Smallpox  pajtient  in  pesthouse;  implied  contract  to  pay  county  physician  for  attend- 
ance.   Ostland  v.  Porter,  4  D.  98,  25  N.  W.  731. 

When  oral  contract  is  ambiguous,  intention  of  parties  may  be  gathered  from  their 
lifts  and  surrounding  circumstances.  Blood  v.  Fargo  Elevator  Co.  1  S.  D.  71,  45  N.  W. 
200. 

Parol  contract  for  sale  of  realty  partly  performed  may  be  enforced.    Fideler  v.  Norton, 

4  D.  258,  30  N.  W.  128. 

C.  L.  3542.  S.  D.  Rev.  Civ.  C.  1236.  N.  D.  Rev.  C.  5330. 

Oral  lease  of  real  estate  for  one  year  to  begin  in  future  is  valid.  Paulton  v.  Kreiaer, 
18  S.  D.  487,  101  N.  W.  46,  5  A.  &  E.  Ann.  Cas.  827. 

C.  L.  3544.  S.  D.  Rev.  Civ.  C.  1238.  N.  D.  Rev.  C.  5332. 

Written  contract  not  invalidated  by  prior  void  parol  contract.  Lariaon  v.  Wilbur,  1 
N.  D.  284,  47  N.  W.  381. 

Oral  contract  which  can  be  performed  within  year  is  valid  though  not  actually  com- 
pleted within  that  time.    Sarles  v.  Sharlow,  5  D.  100,  37  N.  W.  748. 

Indorsement  of  note;  liability  as  guarantor.  Rankin  v.  Matthiesen,  10  S.  D.  628,  7S 
N.  W.  196. 

Agent's  authority  to  execute  contract  for  sale  of  real  property  must  be  in  writing. 
Brandrup  v.  Britten,  11  N.  D.  376,  92  N.  W.  453. 

Parol  lease  of  land  for  two  years  is  invalid.  Merchants  State  Bank  v.  RuetteU,  12 
N.  D.  519,  97  X.  W.  853. 

Plaintiff  in  action  for  specific  performance  of  contract  to  convey  land  must  prove 
valid  written  contract.     Moody  v.  Howe,  17  S.  D.  545,  97  N.  W.  841. 

Ratification  of  lease  executed  by  agent  without  written  authority,  by  owner  after  part- 
ing with  title,  is  ineffectual.  Dobbs  v.  Atlas  Elevator  Co.  22  S.  D.  226,  117  N.  W. 
128. 

Oral  agreement  entered  into  as  result  of  written  correspondence  relied  on  as  contract, 
is  inadmissible.    Phelan  v.  Neary,  22  S.  D.  265,  117  N.  W.  142. 

Validity  of  written  contract  for  sale  of  real  property.  Hughes  v.  Pavne,  22  S.  D. 
293,  117  N.  W.  363. 

Agent  cannot  sell  land  listed  for  sale  without  authoritv  in  writing.  Watters  v.  Dan- 
cey,  23  S.  D.  48],  122  N.  W.  430. 

Sufficiency  of  letters  employing  real  estate  bioker  to  authorize  him  to  enter  into  writ- 
ten contract.    Purkey  v.  Harding,  23  S.  D.  632,  123  N.  W'.  69. 

S.  D.  Rev.  Civ.  C.  1238,  subd.  6. 

Unexecuted  verbal  agreement  for  convevance  of  land  is  invalid.    Cleveland  v.  Evans, 

5  S.  D.  53,  58  N.  W.  8. 

Employment  of  agent  to  find  purchaser  for  realty  need  not  be  in  writing.  McLaughlin 
V.  W  heeler,  1  S.  D.  497,  47  N.  W.  816. 

Agreement  to  purchase  real  estate  and  share  in  profits  need  not  be  in  writing.  Daven- 
port V.  Buchanan,  6  S.  D.  376,  61  N.  W.  47. 

Authoritv  to  bind  principal  for  sale  of  land  may  be  established  by  letters  and  telf- 
j;rams.    Fa'rrell  v.  Edwards,  fe  S.  D.  425,  66  N.  W.  812. 

"Note  or  memorandum"  may  be  made  subsequent  to  agreement,  and  may  be  contained 
in  more  than  one  paper.    Townsend  v.  Kennedy,  6  S.  D.  47,  60  N.  W".  164. 

Agreement  as  to  terms  on  which  sheriff's  certificate  of  sale  was  assigned  not  requirfd 
to  be  in  writing.    Whiffen    v.  Hollister,  12  S.  D.  68,  80  N.  W.  156. 

Contract  of  agent  for  sale  of  real  estate  void  unless  authorized  in  writing.  Balkni 
v.  Bergvendsen,  9  N.  D.  285,  83  N.  W.  10. 

Agent  must  have  written  authoritv  to  enter  into  contract  for  sale  of  land.  Liclitr 
V.  Daggett,  23  S.  D.  380,  121  N.  W.  862. 

Oral  lease  of  real  estate  for  one  year  to  begin  in  future,  is  valid.  Paulton  v.  Kreiwi. 
18  S.  D.  487,  101  N.  W.  46,  6  A.  4  E.  Ann.  Cas.  827. 
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V.  U  3545.  S.  D.  Rev.  Civ.  C.  1239.  N.   D.   Rev.   C.   5333. 

Parol  evidence  to  vary  indorsement  or  draft  not  admissible.  Thompson  v.  McKee,  6 
'     1).  172,  37  N.  W.  367;  Washabaugh  v.  Hall,  4  S.  D.  168,  56  N.  W.  82. 

Written  contract  not  changed  by  parol  evidence.  Black  Hills  Bank  v.  Kellog,  4  S. 
1).  312,  56  N.  W.  1071;  Dean  v.  Bank,  6  D.  222,  60  N.  W.  831. 

Rule  as  to  written  instrument  applies  only  between  parties,  not  to  those  attacking 
collaterally.  Jewett  v.  Sundback,  5  S.  D.  Ill,  58  N.  W.  20;  Roberts  v.  Bank,  8  N.  D. 
474.  79  N.  W.  993. 

Parol  evidence  not  admissible  to  vary  writing.  Lewis  v.  Ry.  Co.  5  S.  D.  148,  58  N. 
\V.  580;  National  Bank  v.  Lang,  2  N.  D.  66,  49  N.  W.  414:  Hutchinson  v.  Cleary,  3  N. 
I).  270.  55  N.  W.  729;  N.  W.  Fuel  Co.  v.  Bruns,  1  N.  D.  137,  45  N.  W.  699;  Schmitz  v. 
llawkeye  Gold  Min.  Co.  8  S.  D.  544,  67  N.  W.  618. 

Parol  evidence  inadmissible  to  show  that  parties  intend  that'  time  should  be  of  essence 
of  written  contract.    Strunk  v.  Smith,  8  S.  D.  407,  66  N.  VV.  926;  Washabaugh  v.  Hall, 

4  S.  D.  168,  56  N.  W.  82. 

Relation  of  signers  to  note  mav  be  explained.  Aultman  &  Co.  v.  Gunderson,  6  S. 
U.  226,  60  N.  W.  859,  55  A.  S.  R.  837. 

Receipt  or  incomplete  contract  may  be  explained.  Prairie  Township  v.  Haseleu,  3 
N.  D.  328,  55  N.  W.  938;  Nat.  Register  Co.  v.  PHster,  5  S.  D.  143,  58  N.  W.  270;  D. 
M.  Osborne  ft  Co.  v.  Stringham,  4  S.  U.  593,  57  N.  W.  776. 

Parol  evidence  admissible  when  there  is  doubt  as  to  parties  intended.    Miller  v.  Way. 

5  8.  D.  468,  59  N.  VV.  467. 

Ambiguous  or  uncertain  writings  may  be  explained  by  oral  evidence.  Kennedy  v. 
Falde,  4  D.  319,  29  N.  W.  667. 

Parol  evidence  admissible  to  prove  that  written  contract  was  never  accepted.  Ed- 
wards Lumber  Co.  v.  Baker,  2  N.  D.  289,  50  N.  W.  718;  Lane  v.  O'Toole,  8  N.  D.  210, 
78  N.  W.  77. 

Circumstances  under  which  contract  made  may  be  explained.  Pearson  v.  Post,  2  D. 
220.  9  N.  W.  684. 

Contract  for  sale  of  land;  parol  evidence  admissible  to  explain  description  when  in- 
ilelinitc.     Farrell  v.  Edwards,  8  S.  D.  425,  66  N.  W.  812. 

Parol  evidence  admissible  to  show  noncompliance  with  written  instrument.  Manufac- 
turers' Furnishing  Co.  v.  Kremer,  7  S.  D.  463,  64  N.  W.  528;  McCormick  Co.  v.  Faulk- 
ner, 7  S.  D.  363,  64  N.  W.  163,  58  A.  S.  R.  839. 

Independent  parol  agreement  may  be  proved.  Grand  Forks  Lumb.  Co.  v.  Tourtelot, 
7.  N.  D.  587,  75  N.  W.  901 ;  Nat.  Refining  Co.  v.  Miller,  1  S.  D.  548,  47  N.  W.  962. 

Parol  evidence  admissible  to  explain  indorsement  on  note.  Dickinson  v.  Burke,  8 
N.  D.  118,  77  N.  W.  279. 

As  to  all  prior  negotiations  being  deemed  to  be  incorporated  in  written  contract. 
Reeves  v.  Bruening,  13  N.  D.  157,  100  N.  W.  241. 

As  to  inabilitv  to  change  terms  of  written  contract  by  addition  of  other  warranties. 
Dowagiac  Mfg.  Co.  v.  Mahon,  13.  N.  D.  516,  101  N.  \V.  903. 

As  to  written  contract  superseding  prior  oral  negotiations  and  stipulations.  Alster- 
l>erg  V.  Bennett,  14  N.  D.  596,  106  N.  W.  49. 

Surety  on  note  cannot  show  that  he  signed  under  certain  oral  agreement.  Anderson 
1  V.  Matheny,  17  S.  D.  225,  95  N.  W.  911. 

Parol  evidence  inadmissible  to  show  that  binding  insurance  receipt  was  not  binding. 
Bowen  v.  Mutual  L.  Ins.  Co.  20  S.  D.  103,  104  N.  W.  1040. 

Parol  evidence  of  contemporaneous  transaction  inadmissible  to  show  party  to  written 
contract  was  agent.    Schriner  v.  Dickinson,  20  S.  D.  433,  107  N.  W.  530. 

Parol  evidence  inadmissible  to  vary  terms  of  written  contract  which  expresses  undcr- 
»tanding  and  intention  of  parties.    Gardner  v.  Welch,  21  S.  D.  151,  110  N.  W.  110. 

N.  D.  Rev.  C.  5334. 
Proof  of  a  writt?n  contract  bv  subscribing  witnesses  no  longer  necessary.     McManu: 
T.  Commow,  10  N.  D.  340,  87  N.'W.  8. 

C.  L.  3547.  S.  D.  Rev.  Civ.  C.  1241.  N.  D.  Rev.  C.  5336. 

Mortgage  takes  effect  on  its  delivery  discharged  of  any  condition  on  which  delivery 
was  made.    Sargent  v.  Ccoloy,  12  N.  D.  1,  94  N.  W.  576. 

C.  L.  3549.  S.  D.  Rev.  Civ.  C.  1243.  N.  D.  Rev.  C.  5338. 

Section  restricted  only  by  statute  limiting  period  within  which  action  on  sealed  in- 
strument can  be  commenced.    Landauer  v.  Implement  Co.  10  S.  D.  205,  72  N.  W.  467. 

County  warrant  is  a  sealed  instrument;  action  thereon  must  be  brought  within  twenty 
years.    Heffleman  v.  Pennington  County,  3  S.  D.  162,  52  N.  W.  861. 
Supp.  Dak.  Dig.— 72. 
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All  distinction  between  sealed  and  unsealed  instruments  abolished.  Pearson  t.  Fo«t, 
2  D.  220,  9  N.  W.  684;  Post  v.  Pearson,  108  U.  8.  418,  27  L.  ed.  774,  2  S.  Ch.  R.  799. 

Deed  signed  and  sealed  "Patrick  M.,  Atty.  in  fact  for  Amelia  B."  is  deed  of  Amelia 
although  words  "he,"  "his,"  etc.,  are  used  in  deed.  Donovan  v.  Welch,  11  N.  D.  131, 
00  N.  W.  262. 

Validity  of  tax  deed  unaffected  by  omission  of  seal  therefrom.  Northwestern  Mortg. 
Trust  Co.  V.  Levtzow,  23  S.  D.  562,  122  N.  W.  600. 

Distinction  between  sealed  and  unsealed  instruments  is  abolished  except  as  to  statute 
of  limitations.    Gibson  v.  Allen,  19  S.  D.  617,  104  N.  W.  276. 

Interpretation  of  Contracts. 

C.  L.  3551.  S.  D.  Rev.  Civ.  C.  1245.  N.  D.  Rev.  C.  5340. 

Must  be  reasonable.    Richison  v.  Mead,  11  S.  D.  639,  80  N.  W.  131. 

Intention  of  parties  must  prevail  if  ascertainable.  Fletcher  v.  Arnett,  4  S.  D.  61ii. 
57  N.  W.  915;  Frost  v.  Williams,  2  S.  D.  457,  50  N.  W.  964. 

Language  must  be  followed  when  clear  and  explicit.  Strunk  v.  Smith,  8  S.  D.  40*. 
66  N.  W.  926;  Washabaugh  v.  Hall,  4  S.  D.  168,  56  N.  W.  82. 

Written  contract  to  be  interpreted  from  its  own  language  if  possible.  Roberts  t. 
Min.  Thresh.  Mach.  Co.  8  S.  D.  579,  67  N.  W.  607,  59  A.  S.  R.  777. 

If  several  parts  of  grant  are  irreconcilable,  the  former  prevails.  Novotny  v.  D»n- 
forth,  9  S.  D.  301,  68  N.  W.  749. 

C.  L.  3551,  3558.  S.  D.  Rev.  Civ.  C.  1246,  1252.  N.  D.   Rev.  C.  5340-7. 

As  to  interpretation  of  contract.  Young  v.  Metcalf  Land  Co.  18  N.  D.  441,  122  N.  W. 
1101. 

C.  L.  3556.  S.  D.  Rev.  Civ.  C.  1250.  N.  D.  Rev.  C.  5345. 
Words  having  certain  meaning  in  one  part,  presumed  to  mean  same  whenever  subw- 

quently  used.    Anderson  v.  Bank,  4  N.  D.  182,  59  N.  W.  1029. 

Intention  of  parties  must  govern  their  respective  liabilities.     Frost  v.  Williams,  Z  S. 

D.  457,  60  N.  W.  964. 

C.  L.  3557.  S.  D.  Rev.  Civ.  C.  1251.  N.  D.  Rev.  C.  5346. 
Section  establishes  rule  of  interpretation  merely,  and  does  not  luiite  several  contracts 

into  one.    First  Nat.  Bank  v.  Flath,  10  N.  D.  281,  86  N.  W.  867. 

Several  contracts  to  be  interpreted  as  one.     Red  River  Valley  Bank  v.  Barnes,  8  K. 

D.  432,  79  N.  W.  880;  D.  M.  Osborne  &  Co.  v.  Stringham,  4  S.  D.  593,  57  N.  W.  776. 

C.  L.  3561.  S.  D.  Rev.  ttv.  C.  1256.  N.  D.  Rev.  C.  535a 
Contracts  subject  to  lex  fori,  including  statute  of  limitations.     Star  Wagon  Co.  t. 

Matthiessen,  3  D.  233,  14  N.  W.  107. 

Contract  to  ship  goods  into  state  interpreted  under  law  where  made.  Meuer  v.  C. 
M.  &  St.  P.  Ry.  Co.  5  S.  D.  568,  59  N.  W.  945,  49  A.  S.  R.  898,  25  L.R,A.  81. 

Penal  laws  have  no  force  bevond  boundaries  of  state.  Jones  v.  Trust  Co.  7  S.  D.  122. 
63  N.  W.  553. 

Presumed  that  lex  loci  contractus  is  same  as  lex  fori  unless  contrary  shown.  Thomi" 
V.  Pendleton,  1  S.  D.  150,  46  N.  W.  180,  36  A.  S.  R.  726;  Meuer  v.  C.  M.  &  St.  P.  Ry.  Ca 
5  S.  D.  568,  59  N.  W.  945,  49  A.  S.  R.  898,  25  L.  R.  A.  81 ;  Sandmever  v.  Ins.  Co.  i  S. 

D.  346,  50  N.  W.  353;  Commercial  Bank  v.  Jackson,  9  S.  D.  605,  70  N.  W.  846. 
Negotiability  of  note  payable  in  another  state  is  to  be  determined  by  law  of  that 

state.    Barry  v.  Storer,  20  S.  D.  459,  129  Am.  St.  Rep.  941,  107  N.  W.  672. 

C.  L.  3562.  S.  D.  Rev.  Civ.  C.  1256.  N.  D.  Rev.  C.  5JaJ. 
Evidence  as  to  meaning  of  ambiguous  contract  is  admissible.    Hazelton  v.  Gas  Co.  4  X- 

D.  365,  61  N.  W.  151. 

Contract  to  be  explained  by  reference  to  circumstances  under  which  made.  Harris  f- 
State,  9  S.  D.  453,  69  N  W.  825;  Pearson  v.  Post,  2  D.  220,  9  N.  W.  684:  Kennedy 
V.  Falde,  4  D.  319,  29  N.  W.  667;  Frost  v.  Williams,  2  S.  D.  457,  50  N.  W.  964. 

Parol  evidence  admissible  to  explain  ambiguities,  latent  or  patent.  Osborne  &  Co.  v. 
Stringham,  1  S.  D.  406,  47  N.  W.  408 ;  Osborne  &  Co.  v.  Stringham,  4  S.  D.  693,  57  N.  V. 
776;  Miller  v.  Way,  5  S.  D.  468,  59  N.  W.  467;  Stokes  v.  Green,  10  S.  D.  286,  73  N.  W. 
100;  Blood  V.  Fargo  Elevator  Co.  1  S.  D.  71,  46  N.  W.  200. 

As  to  interpretation  of  contract.  Young  v.  Metcalf  Land  Co.  18  N.  D.  441,  122  N.  TV. 
1101. 

Explanation  of  contract  in  action  on  promise  to  pay  another's  account.  Grimamd  Sx* 
Co.  V.  Jackson,  22  S.  D.  114,  116  N.  W.  656. 
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C.  L.  3563.  S.  D.  Rev.  Civ.  C.  1257.  N.  D.  Rev.  C.  5352. 

Contracts  to  perform  labor  are  on  implied  condition  that  employee  shall  live  to  per- 
form.   McClellan  v.  Harris,  7  S.  D.  447,  64  N.  \V.  522. 

C.  L.  3564.  S.  D.  Rev.  Civ.  C.  1258.  N.  D.  Rev.  C.  5353. 

Interpretation  according  to  promisee's  understanding  at  the  time.  Winn  v.  Sanborn, 
10  S.  D.  642,  75  N.  W.  201. 

To  be  read  in  the  light  of  surrounding  circumstances.  Fletcher  v.  Amett,  4  S.  D.  615, 
57  N.  W.  915;  Parlin  v.  Hall,  2  N.  D.  473,  52  N.  W.  405;  Anderson  v.  Bank,  4  N.  D.  182, 
59  N.  W.  1029. 

C.  L.  3567.  S.  D.  Rev.  Civ.  C.  1261.  N.  D.  Rev.  C.  535(i. 

Definite  unambiguous  promise  in  written  obligation,  not  to  be  ignored  because  incon- 
sistent with  prior  contract  by  another.  Tolman  &  Co.  v.  Bowerman,  5  S.  D.  197,  58  N.  VV. 
568. 

C.  L.  3570.  S.  D.  Ret.  Civ.  C.  1264.  N.  D.  Rev.  C.  5359. 

Incidental  stipulations  necessary  to  carry  contract  into  effect,  or  make  it  reasonable  'or 
conformable  to  usage,  are  implied.  Morrow  v.  Board  of  Education,  7  S.  D.  553,  64  N.  W. 
1126.. 

Stipulations  implied  when  necessary  to  make  a  reasonable  contract.  Stokes  v.  Green, 
10  S.  D.  286,  73  N.  W.  100. 

When  no  time  is  set,  reasonable  time  for  performance  is  allowed.  Harvester  Co.  t.  Ax- 
teU,  5  N.  D.  315,  65  N.  W.  680;  Braithwaite  v.  Po\,er,  1  N.  D.  455,  48  N.  W.  354. 

As  to  interpretation  of  contract.  Young  v.  Metcalf  Land  Co.  18  N.  D.  441,  122  N.  W. 
1101. 

C.  L.  3573.  S.  D.  Rev.  Civ.  C.  1267.  K.  D.  Rev.  C.  5362. 

Time  the  essence  of  a  contract  not  to  he  implied.  Strunk  v.  Smith,  8  S.  D.  407,  66  N. 
W.  826;  Washabaugh  v.  Hall,  4  S.  D.  168,  56  N.  W.  82. 

Aa  to  making  time  essence  of  contract  by  its  terms.  Hanschka  v.  Vodopich,  20  S.  D. 
551,  108  N.  W.  28. 

C.  L.  3576.  S.  D.  Rev.  Civ.  C.  1270.  N.  D.  Rev.  C.  6365. 

Executed  contract  has  qualities  of  a  chose  in  action,  but  executory  contract  is  nothing 
but  a  chose  in  action.    Mettel  v.  Gales,  12  S.  D.  632,  82  N.  W.  181. 

Unlawful  Contracts. 

C.  L.  3577.  S.  D.  Rev.  Civ.  C.  1273.  N.  D.  Rev.  C.  5366. 

Contract  to  sell  property  with  agreement  to  obtain  title  by  foreclosing  a  mortgage  is 
void.    Peck  v.  Levinger,  6  D.  54,  50  N.  W.  481. 

Appointment  to  office  as  consideration  renders  void.  Waldron  v.  Evans,  1  D.  10,  46 
N.  W.  607. 

Compounding  felony,  as  consideration,  is  void.  School  Dist.  v.  Anderson,  6  D.  145,  41 
N.  W.  466. 

Limitation  of  time  of  action  on  insurance  policy  is  void  under  C.  L.  §  3582.  Johnson 
V.  D.  F.  &  M.  Ins.  Co.  1  N.  D.  167,  45  N.  W.  799. 

With  teacher  not  having  a  certificate  is  void.  Hosmer  v.  School  District,  4  N.  D.  197, 
69  N.  W.  1035,  50  A.  S.  R.  639,  25  L;R.A.  383;  Goose  River  Bank  v.  Township,  1  N.  D. 
26,  44  N.  W.  1002,  26  A.  S.  R.  605;  Hardy  v.  Purington,  6  S.  D.  382,  61  N.  W.  158. 

Money  lost  in  gambling  not  recoverable;  law  leaves  parties  where  it  finds  them.  Dows 
V.  Glaspel,  4  N.  D.  251,  60  N.  W.  60. 

Contract  to  vote  stock  on  promise  to  secure  office  in  corporation  is  void.  Gage  v. 
Fisher,  5  N.  D.  297,  65  N.  W.  809,  31  L.  R.  A.  557. 

Unlawful  when  contrary  to  law  or  good  morals.  Uhlig  v.  Garrison,  2  D.  71,  2  N.  W. 
263. 

Payments  made  for  Sunday  labor  not  recoverable  as  void  contract.  Calkins  v.  Mining 
Co.  6  S.  D.  299,  58  N.  W.  797. 

Assignment  by  public  officer  of  salary  before  due  is  against  public  policy  and  void. 
State  V.  Barnes,  10  S.  D.  306,  73  N.  W.  80. 

Threat  of  a  lawful  arrest  of  person  guilty  of  criminal  offense  not  such  duress  as  will 
invalidate  a  deed  or  contract  that  has  been  executed  for  sufficient  consideration.  Gregor 
V.  Hyde,  62  Fed.  107,  10  C.  C.  A.  290. 

Agreement  by  husband  to  deed  land  in  return  for  mutual  settlement  and  bill,  is  not 
collusive  and  void.    Burgess  v.  Burgess,  17  S.  D.  44,  96  N.  W.  279. 
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C.  L.  3577,  8578.  S.  D.  Rev.  Civ.  C.  1271,  1272.      N.  D.  Rev.  C.  5366,  5367. 

Coutract  whereby  mining  properties  wliere  bought  and  sold  to  corporation  which  paid 
sluh  party  his  profit  on  resale  in  stock,  is  valid.  Chambers  v.  Mittnacht,  23  S.  D.  449, 
Mi  N.  W.  434. 

C.  L.  3578.  S.  D.  Rev.  Civ.  C.  1272.  N.  D.  Rev.  C.  5367. 

Railroad  company  may  contract  with  shipper  to  limit  liability  for  loss.  Mener  v.  C.  M. 
4  St.  P.  Ry.  Co.  5  S.  D.  568,  59  N.  \\.  945,  49  A.  S.  R.  898,  26  "L.  R  A.  81. 

C.  L.  3579.  S.  D.  Rev.  Civ.  C.  1273.  N.  D.  Rev.  C.  5368. 

Stipulation  for  payment  of  attorney's  fees  is  neither  penalty  nor  forfeiture,  and  will  be 
enforced  when  not  contrary  to  statute.  Danforth  v.  Charles,  1  D.  273,  46  N.  W.  576; 
Farmers'  Bank  v.  Rasmussen,  1  D.  57,  46  N.  W.  574. 

Provision  making  whole  amount  due  with  12%  interest  on  default  in  payment  of 
installments,  will  not  invalidate  contract.  Russell  v.  Wright,  23  S.  D.  338,  121  N.  W. 
842. 

C.L.  3580.  S.  D.  Rev.  CTv.  C.  1274.  N.  D.  Rev.  C.  536». 

Contract  for  sale  of  land  permitting  grantor  to  retain  all  payments  made,  on  failare 
of  grantee  to  perform  not  void  unless  in  nature  of  penalty  or  forfeiture.  Barnes  t. 
Clement,  8  S.  D.  421,  66  N.  W.  810;  Barnes  v.  Clement,  12  S.  D.  270,  81  N.  W.  301. 

Forfeiture  for  failure  to  complete  building  at  time  stipulated  is  void ;  measure  of  dam- 
ages for  delay  being  reasonable  rental  value  during  time.  Seim  v.  Krause,  13  S.  D.  530, 
83  N.  W.  583. 

C.  L.  3581.  S.  D.  Rev.  Civ.  C.  1275.  N.  D.  Rev.  C.  5370. 

Parties  to  agreement  to  purchase  mining  claims  may  agree  on  damages  that  breach 
would  occasion.    Smith  v.  Detroit  &  D.  Gold  Min.  Co.  17  S.  D.  413,  97  N.  W.  17. 

C.  L.  3582.  S.  D.  Rev.  Civ.  C.  1276.  N.  D.  Rev.  C.  5371. 

Limitation  of  liability  in  contract  of  common  carrier.  Kirby  v.  W.  U.  Tel.  Co.  4  S.  D. 
103,  55  N.  W.  759,  46  A.  S.  R.  765,  30  L.  R.  A.  621,  624. 

Limitation  of  time  to  bring  action  on  insurance  policy,  void.  Johnson  v.  Dakota  Fire 
&  Marine  Ins.  Co.  1  X.  D.  167,  48  N.  W.  709. 

Building  contract  may  provide  for  determination  by  architect  of  cost  of  alteratioiu. 
.•^eim  V.  Krause,  13  S.  D.  530,  83  X.  VV.  583. 

Insurance  provision  requiring  action  on  policy  within  twelve  months  after  fire,  is  void. 
Vesey  v.  Commercial  Union  Assui.  Co.  18  S.  D.  632,  101  N.  W.  1074;  Phenix  Ins.  Co.  v. 
Perkins,  10  S.  D.  59,  101  N.  W.  1110. 

State  auditor  not  .authorized  to  insert  stipulations  in  insurance  policy  in  conflict  with 
existing  law.    Vesey' v.  Commercial  Union  Aasur.  Co.  18  S.  D.  632,  101  N.  W.  1074. 

C.  L.  3583-3585.  S.  D.  Rev.  Civ.  C.  1277-1279.        N.  D.  Rev.  C.  5372-5374. 

Sale  of  good  will  of  firm  must  be  with  authority  or  ratification  of  all  members. 
(Jrifflng  V.  Dunn,  23  S.  D.  141,  120  K.  W.  890. 

As  to  what  constitutes  breach  of  contract  to  refrain  from  certain  business  on  sale  of 
pood  will.    Brown  v.  Edsall,  23  8.  D.  010,  122  N.  W.  658. 

.  Agreement  not  to  engstge  in  certain  business  made  by  former  partner  sometime  after 
dissolution,  without  sale  of  good  will,  void.  Prescott  v.  Bidwell,  18  S.  D.  64,  99  K. 
W.  93. 

Agreement  to  refrain  from  doing  business  without  sale  of  good  will,  is  void.  Mapea  v. 
Metcalf,  10  X.  D.  601,  88  N.  W.  713. 

As  to  what  constitutes  breach  of  contract  and  sale  of  good  will  made  on  dissolution  of 
partnership.    Sicgel  v.  Marcus,  18  X.  D.  214,  20  L.  R.  A.  (N.S.)  769,  119  X.  W.  358. 

Rescission  of  Contracts. 

C.  L.  3588-3591.  S.  D.  Rev.  Civ.  C.  1282-1285.       N.  D.  Rev.  C.  5377-5380. 

Rescission  of  contracts  and  cancelation  of  deeds,  is  left  to  court  of  equity.  Thompson 
y.  Hardy,  19  S.  D.  91,  102  X.  W  o.OO. 

C.  L.  3589.  S.  D.  Rev.  Civ.  C.  1283.  N.  D.  Rev.  C.  6378. 

One  receiving  policy  of  hail  insurance,  after  retaining  it  for  full  season  covered  by  its 
terms,  cannot  rescind  for  fraud.  X,  W.  Hail  Ins.  Co.  v.  Fleming,  12  S.  D.  36,  80  X.  W. 
147. 

Rescission  of  contract  for  erection  of  building  by  owner;  contractor's  ronedy  for. 
Davis  V.  Bronson,  2  X.  D.  300,  50  X.  W.  836,  33  A.  S.  R.  783,  16  L.R.A.  655. 


Digitized  by 


Google 


STATUTORY  AXXOTATIOXS.  1141 

Buyer  repudiating  without  cause  a  contract  of  purchase  before  deliver}-  is  liable  i'>T 
full  contract  price,  if  goods  are  offered.  Dowagiac  Mfg.  Co.  v.  Higinbotham,  15  S.  D.  64t, 
Bl  N.  W.  330. 

Rescission  of  contract  for  sale  of  land  as  ground  of  fraud.  Rasmusseu  v.  Reedy,  14  S. 
D.  15,  84  N.  W.  205. 

Vendor  fraudulently  representing  property  to  be  his  when  he  knows  it  belongs  to 
stranger  may  rescind.    Hull  v.  Caldwell,  3  S.  D.  451,  54  N.  W.  100. 

Party  may  rescind  contract  procured  from  him  by  fraud.  Nat.  Bank  v.  Taylor,  5  8. 
D.  99,  58  N.  W.  297. 

Action  to  rescind  may  be  brought  at  any  time  when  offer  to  rescind  has  been  made  with 
reasonable  promptness.    Hilton  v.  Advance  Thresher  Co.  8  S.  D.  412,  (16  N.  \V.  816. 

Rescission  mav  be  had  on  failure  of  material  part  of  consideration.  Fletcher  v.  Arnett, 
4  S.  D.  615,  67  N.  W.  915. 

Fraudulent  representations  to  stranger  not  ground  for  rescission,  unless  brought  to 
knowledge  of  party  seeking  to  rescind.    Tootle  v.  Petrie,  8  S.  D.  19,  05  N.  W.  43. 

Vendee  rescinding  for  breach  of  warranty,  may  sue  for  amount  of  unpaid  negotiable 
note  given  for  purcliasc  price.    Canham  v.  Piano  Mfg.  Co.  3  X.  D.  229,  55  X.  W.  583. 

Total  failure  of  consideration  as  entitling  partv  to  rescind  contract.  Block  v.  Dono- 
van, 13  N.  D.  1,  99  X.  W.  72. 

Breach  of  warranty  as  entitling  buver  to  rescind  agieement  for  sale.  Poirier  Mfg.  Co. 
V.  Kitts,  18  N.  D.  556,  120  X.  W.  558. 

As  to  when  partv  may  rescind  contract  by  his  own  act.  Miller  v.  Shelburn,  15  X.  D. 
182,  107  N.  W.  61' 

Written  lease  is  rescinded  by  lessee's  written  notice  and  lessor's  acceptance  of  its 
termination.    Stott  v.  Chamberlain,  21  S.  D.  520.  114  N.  W.  683. 

C.  L.  3689,  3591,  S.  D.  Rev.  Civ.  C.  1283,  1285.      X.  D.  Rev.  C.  5378,  5380. 

Widow  may  rescind  agreement  made  under  mistake  to  take  less  portion  of  husband's 
estate  than  she  had  right  to.    Griffing  v.  Gilason,  21  S.  D.  56,  109  X.  W.  046. 

C.  L.  3591.  S.  D.  Rev.  Civ.  C.  1285.  X.  D.  Rev.  C.  5380. 

Party  rescinding  must  offer  to  other  party  any  proceeds  or  fruits  of  transaction  in  his 
possession.  Anderson  v.  Bank,  4  N.  D,  182,  59  X.  W.  1029;  X.  W.  Hail  Ins.  Co.  v.  Flem- 
ing, 12  S.  D.  36,  80  N.  W.  147. 

Offer  to  return  property  before  rescission.  McMahon  v.  Plummer,  6  D.  42,  50  X.  W. 
480. 

Payments  made  prior  to  discovery  of  fraud  do  not  prevent  rescission.  Grewing  v. 
Minn.  Machine  Co.  12  S.  D.  127,  80  X.  W.  176. 

Upon  rescission  before  commencement  of  performance,  other  party  can  only  sue  for 
damages;  cannot  complete  contract  and  sue  for  whole  amount.     Davis  v.  Bronson,  2  X. 

D.  300,  50  N.  W.  836,  33  A.  S.  R.  783,  16  L.  R.  A.  6.-)5. 

Purchaser  must  fully  perform  before  recovery  on  rescission;  payment  of  note  not  neces- 
sary when  in  hands  oi  innocent  purchaser.  Fahev  v.  Esterlv  Co.  3  X.  D.  220,  55  X.  W. 
580.  44  A.  S.  R.  554. 

Rescission  of  purchase  of  bank  stock  for  fraudulent  representation  at  time  of  purchase. 
Xat.  Bank  v.  Taylor,  5  S.  D.  99,  58  X.  W.  297. 

Fraud  must  not  only  have  been  believed,  but  acted  upon,  to  rescind.  Sioux  Bank  v. 
Kendall,  6  S.  D.  543,  62  X.  W.  377. 

Must  restore,  or  offer  to  restore,  everything  of  value  received.  Johnson  v.  Burnsidc.  3 
S.  D.  230,  52  X.  W.  1057 ;  Stackrole  v.  Dakota  Loan  *  Trust  Co.  10  S.  D.  389,  73  X.  \\ . 
258;  Lovell  y.  McCaughey,  8  S.  D.  471,  66  X.  W.  1085. 

Affirmance  in  part  on  discovery  of  deceit  as  validating  entire  contract.  Beare  v. 
Wright,  14  X.  D.  26,  69  L.  R.  A.  409,  103  X.  W.  032,  8  A.  &  E.  Ann.  Cas.  1057. 

Xccesaitv  of  contract  being  rescinded  "promptly."  Ravmond  v.  Edelbrock,  15  X.  D.  231, 
107  X.  W."l94. 

Xeccssity  of  restoring  rents  received  under  sale  contract  on  rescission  thereof. 
Moline  Plow  Co.  v.  Bostwick,  15  X.  D.  658,  109  X.  W.  923. 

Right  to  rescind  contract  waived  by  inexcusable  failure  to  act  for  fifteen  months. 
Smith  v.  Detroit  &  D.  Gold  Min.  Co.  17  S.  D.  413,  97  X,  W.  7. 

Maker  can  defend  against  note  without  rescinding  or  offering  to  return  worthless 
property  for  which  note  was  given.  National  Bank  v.  Sherman,  23  S.  D.  8,  110  X.  W. 
1010. 
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Alteration  and  Cancelation, 

C.  L.  3693.  S.  D.  Rev.  Ov.  C.  1287.  N.  D.  Rev.  C.  5381 

Written  agreement  may  be  ahrof;ated  by  subsequent  oral  agreement  fully  ezecnted. 

Fletcher  v.  Nelson,  6  N.  D.  94,  69  N.  W.  53. 
Time  of  payment  in  written  agreement  may  be  enlarged  or  suspended  by  executed  oral 

contract,  but  not  by  one  entirely  promissory.    Foster  v.  Furlong,  8  N.  D.  282,  78  N.  W. 

nsc. 

Contract  is  executed  when  object  is  performed.  Mettel  v.  Gales,  12  S.  D.  632,  82  N. 
W.  181. 

Wliere  note  given  to  bank  cashier  and  transferred  to  bank  is  renewed  by  makers  in 
iiume  of  bank,  such  renewal  note  is  subject  to  anv  defense  against  original  note.  Black 
Hills  Nat.  Bank  v.  Kellogg,  4  S.  D.  312,  50  N.  W.*1071. 

Unexecuted  agreement  to  take  mortgage  as  security  for  identical  debt  will  not  defeat 
mechanic's  lien.    Barnard  &  Leas  Mfg.  Co.  v.  Galloway,  5  S.  D.  205,  58  N.  W.  565. 

Parol  modificntion  of  written  contract  must  be  clear  and  satisfactory.  Buttz  v.  Colton, 
6  D.  306,  43  N.  W.  717. 

As  to  when  oral  proof  of  modified  contract  is  admissible  in  action  to  recover  purchase 
price.    Reeves  v.  Bruening,  13  N.  D.  157. 

Written  lease  is  rescinded  by  lessee's  written  notice  and  lessor's  acceptance  of  it* 
termination.    Stott  v.  Chamberlain,  21  S.  D.  520,  114  N.  W.  683. 

Written  contract  for  sale  of  real  estate  cannot  be  modified  by  unexecuted  oral  agree- 
ment as  to  performance.    Cughan  v.  Larson,  13  N.  D.  373,  100  X.  W.  1088. 

As  to  written  contract  being  altered  bv  executed  parol  agreement.  Beuesh  v.  Travelers' 
Ins.  Co.  14  X.  D.  39,  103  X.  W.  405. 

Necessity  of  oral  modification  of  written  contract  being  executed.  Annis  v.  Bumham, 
15  N.  D.  577,  108  N.  W.  549. 

Kxecutcd  oral  agreement  by  mortgagee  to  take  other  chattels  in  place  of  mortgaged 
chattels  prevents  conversion  on  refusal  to  deliver  on  demand.  Catlett  v.  Stokes,  21  S.  D. 
108,  110  N.  W.  84. 

C.  L.  3595.  S.  D.  Rev.  Civ.  C.  1289.  N.  D.  Rev.  C.  5394. 

Burden  is  on  party  claiming  alteration  in  instrument  to  show  that  it  is  material  and 
subsequent  to  execution  and  delivery.  Foly-Wadsworth  Co.  v.  Solomon,  9  S.  D.  611,  70  X. 
W.  639. 

Note  fraudulently  altered  after  delivery,  null  and  void  as  to  maker.  First  Nat.  Bank  v. 
Laughliiv  4  N.  D.  391,  61  N.  W.  473. 

Insertion  of  place  of  payment  bv  clerk  not  a  void  note.  Port  Huron  Engine  Co.  v.  Sher- 
man, 14  S.  D.  461,  85  N.  W.  1008. 

-Adding  $60  to  a  $1,000  note  is  a  material  alteration.  Wyckoff  v.  Johnson,  2  S.  D.  91, 
48  N.  W.  837. 

Alteration  made  by  stranger  without  consent  of  holder.  Landauer  v.  Sioux  Falls  Imp. 
Co.  10  S.  D.  205,  72  N.  W.  467. 

Unauthorized  change  in  note  of  place  of  payment  by  payee's  clerk  subsequently  erased 
not  prevent  recovery.    Acme  Harv.  Co.  v.  Butterfield,  12  S.  D.  91,  80  N.  W.  170." 

Obligations  Imposed  By  Law. 

C.  L.  3597.  S.  D.  Rev.  Civ.  C.  1291.  N.  D.  Rev.  C.  5380. 

As  to  debt  and  obligation  not  being  synonymous.  Sonnesyn  v.  Akin,  12  N.  D.  227.  97 
X.  W.  557. 

C.  L.  3598,  3599.  .     S.  D.  Rev.  Civ.  C.  1292,  1293.        N.  D.  Rev.  C.  5387,  5388. 
Vendor  liable  for  wilful  deception  in  sale  of  county  warrant.    Parker  v.  Ausland,  13  S. 

D.  169,  82  N.  W.  402. 

School  officer  fraudulently  issuing  school  warrant  liable  to  an  innocent  purchaser. 
Whitbeck  v.  Sees,  10  S.  D.  417,  73  X.  W.  915. 

As  to  measure  of  damages  for  deceit.  Beare  v.  Wright,  14  N.  D.  26,  69  L.R_A.  409.  103 
X.  W.  632,  8  A.  &  E.  Ann.  Cas.  1057. 

Fraud  must  not  only  have  been  believed,  but  have  been  acted  upon,  to  entitle  recovery 
of  damages.  First  Xat.  Bank  v.  Xorth,  2  S.  D.  480,  51  N.  W.  96;  Sioux  Bank  v.  Kendall, 
6  S.  D.  543,  62  N.  W.  377. 

C.  L.  3603.  S.  D.  Rev.  Civ.  C.  1297.  N.  D.  Rev.  C.  5392. 

Owner  of  building  failing  to  exercise  proper  care  in  ascertaining  condition  responsible 


Digitized  by 


Google- 


STATUTORY  ANNOTATIONS.  1143 

for  injury  caused  by  its  fall.    Patterson  v.  Schlitz  Brewing  Co.  16  S.  D.  — ,  91  N.  W.  336, 
Waterhouse  v.  Brewing  Co.  12  S.  D.  397,  81  N.  W.  725,  48  L.R.A.  157. 

Owner  liable  for  injury  from  fall  of  building  because  of  failure  to  exercise  proper  care 
in  ascertaining  its  condition.  Patterson  v.  Jas.  Schlitz  Brewing  Co.  16  S.  D.  33,  91  N.  W. 
336. 

Loss  by  fire,  proximate  or  remote  cause.  Gram  t.  Ry.  Co.  1  N.  D.  252,  46  N.  W.  972 ; 
Pielke  v.  Ry.  Co.  5  D.  444,  41  N.  W.  669;  Johnson  v.  Ry.  Co.  1  N.  D.  354,  48  N.  W.  227. 

Negligence  a  question  for  both  court  and  jury.  Alt  v.  Ry.  Co.  5  S.  D.  20,  57  N.  W. 
1120. 

Excavation  near  highway;  injury  to  trespasser.  Sanders  v.  Reister,  1  D.  151,  46  N. 
W.  680. 

Contributory  negligence;  burden  of  proving  upon  defendant.  Ouverson  v.  City  of  Graf- 
ton, 5  N.  D.  281,  65  N.  W.  676;  Gram  v.  Ry.  Co.  1  X.  D.  252,  46  N.  W.  972;  Mares  v. 
N.  P.  Ry.  Co.  3  D.  336,  21  N.  W.  5;  Sanders  v.  Reister,  1  D.  145,  46  N.  W.  680;  Bost- 
wick  v.  Ry.  Co.  2  N.  D.  440,  51  N.  W.  781 ;  Smith  v.  Rv.  Co.  4  S.  D.  71,  55  N.  W.  717 ; 
Bennett  v.  Rv.  Co.  3  N.  D.  91,  54  N.  W.  314;  Songstad  v.  Ry.  Co.  6  D.  517,  41  N.  W. 
755:  Elliot  v.  Rv.  Co.  5  D.  523,  41  N.  W.  758,  3  L.R.A.  363;  Sinkling  v.  Ry.  Co.  10  S.  D. 
560,  74  N.  W.  1029. 

Master  not  liable  for  injury  which  servant  could  have  avoided  by  reasonable  care.' 
Carlson  v.  Water  Co.  8  S.  D.  47,  65  N.  W.  419. 

Negligence  of  third  person  driving  horse  not  imputable  to  plaintiff.  Ouverson  v.  City, 
6  N.  D.  281,  65  N.  VV.  676. 

Injuivction  to  switchman;  question  for  jury.  Bennett  v.  N.  P.  Ry.  Co.  2  N.  D.  112,  49 
N.  W.  408,  13  L.R.A.  465;  Boss  v.  N.  P.  Ry.  Co.  2  N.  D.  128,  49  N.  W.  665,  33  A.  S.  R. 
756;  Bennett  v.  Ry.  Co.  3  N.  D.  91,  54  N.  VV.  314. 

Injury  by  railway  to  passenger.  Saunders  v.  Ry.  Co.  6  S.  D.  40,  60  N.  W.  148. 
•  When  one  party  has  been  negligent  and  another  knows  it,  negligence  of  second  party 
becomes  proximate  cause.  Bostwick  v.  Ry.  Co.  2  N.  D.  440,  51  N.  W.  781;  Bennett  v.  N. 
P.  Ry.  Co.  2  N.  D.  112,  49  N.  W.  408,  13  L.R.A.  465;  Sprague  v.  Rv.  Co.  6  D.  80,  50  N. 
W.  617;  Williams  v.  Ry.  Co.  3  D.  168,  14  N.  W.  97;  Harrison  v.  Ry.  Co.  6  S.  D.  100,  60 
N.  W.  405. 

Cattle  at  large  on  owner's  responsibility.    Williams  v.  Ry.  Co.  3  D.  168,  14  N.  W.  97. 

Measure  of  damages  for  loss  by  negligence.  Johnson  v.  Ry.  Co.  1  N.  D.  354,  48  N.  W. 
227. 

Negligence  of  fellow  servants.  Ell  v.  Ry.  Co.  1  N.  D.  336,  48  N.  W.  222,  12  L.R.A. 
97,  26  A.  S.  R.  621. 

Negligence  of  bank  or  collector  in  making  collection.  Plymouth  Co.  Bank  v.  Oilman,  3 
S.  D.  170,  52  N.  W.  869,  44  A.  S.  R.  782. 

Negligence  of  city  in  repair  of  sidewalks.  Chacey  v.  City  of  Fargo,  5  N.  D.  173,  64 
N.  W.  932. 

Contributory  negligence  of  shipper  riding  in  car  with  his  property.  Heumphreus  v.  Ry. 
Co.  8  S.  D.  103,  65  N.  W.  466. 

Presumptive  negligence  under  statute.  Johnson  v.  Ry.  Co.  1  N.  D.  354,  48  N.  W.  227 ; 
Kelsey  v.  Ry.  Co.  1  S.  D.  80,  45  N.  W.  204. 

Spreading  of  fire  set  on  one's  own  land  to  land  of  another  not  evidence  of  negligence. 
Mattoon  v.  Ry.  Co.  6  S.  D.  196,  60  N.  W.  740. 

Presumptive  negligence,  when  overcome,  warrants  direction  of  verdict.  Hebron  v.  Ry. 
<'o.  4  S.  D.  538,  57  N.  W.  494;  Harrison  v.  Ry.  Co.  6  S.  D.  100,  00  N.  W.  405;  Lewis  v. 
Ry.  Co.  7  S.  D.  183,  63  N.  W.  781. 

Railway  train  to  use  care  in  approaching  crossing.  Bishop  v.  Ry.  Co.  4  N.  D.  536,  62 
N.  W.  605. 

Ejectment  of  passenger  from  train;  right  to  ride  by  certain  route.  Church  v.  Ry.  Co. 
6  S.  D.  235,  60  N.  W.  854,  26  L.R.A.  616. 

Railway  company  responsible  for  negligence  on  its  track  regardless  of  title  to  right  of 
way.    Gram  v.  Ry.  Co.  1  N.  D.  252,  46  N.  W.  972. 

Question  of  negligence  for  jury  when  reasonable  men  might  draw  different  conclusions 
from  facts.    Heckman  v.  Evenson,  7  N.  D.  173,  73  N.  W.  427. 

Contributory  negli|fence  to  turn  horse  loose  beside  railway  track  without  fence,  short 
time  before  regular  train  time.    Sinkling  v.  111.  Cent.  Ry.  Co.  10  S.  D.  560,  74  N.  W.  1029. 

City  liable  for  negligent  construction  of  sewers  and  drains.  Dell  Rapids  Mer.  Co.  v. 
Cy.  of  Dell  Rapids,  11  S.  D.  116,  75  N.  W.  898,  74  A.  S.  R.  783. 

Landowner  owes  no  duty  of  protection  to  trespasser  when  such  trespass  unknown  to 
him.  Child  responsible  for  its  torts,  committed  under  another's  direction.  O'Leary  v. 
Brooks  Elevator  Co.  7  N.  D.  554.  75  N.  W.  919,  41  L.R.A.  077. 

Rule  that  negligence  is  presumed  from  fact  that  engine  sets  a  fire,  is  a  rule  of  evidence 
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and  unaffected  by  allegations  in  complaints.  Mathews  v.  Gt.  Nor.  Ry.  Co.  7  N.  D.  81.  72 
N.  W.  3086. 

Railroad  company  liable  for  death  of  intoxicated  passenger,  carried  by  his  station  to 
the  next,  where  he  was  put  off  and  left  out  in  the  cold.  Haug  v.  Great  Northern  Ry. 
Co.  8  N.  D.  23,  77  N.  W.  97,  73  A.  S.  R.  727,  42  L.R.A.  664. 

City  liable  for  negligence  of  officers  in  failing  to  repair  sidewalks.  Coleman  t.  Citv  of 
Fargo,  8  N.  D.  69,  76  N.  W.  1051.  ^ 

Citv  liable  for  negligence  of  officers  in  allowing  snow  and  ice  to  accumulate  upon 
sidewalks.    Trost  v.  City  of  Casgelton,  8  N.  D.  534,  79  N.  W.  1071. 

Employers  must  furnish  employees  with  reasonably  safe  and  adequate  machinerr. 
Cameron  v.  Great  Nor.  Ry.  Co.  8  *N.  D.  124,  77  N.  W.  1016;  Olson  v.  Rv.  Co.  12  S.  D. 
.'(20,  81  N.  W.  634. 

Father  purchasing  gun  for  son,  with  knowledge  of  son's  recklessness,  is  liable  for 
i-image  caused  thereby.  Johnson  v.  Glidden,  11  S.  D.  237,  76  N.  W.  933,  74  A.  S.  R. 
?»5. 

Statutory  presumption  as  to  negligence  of  trainmen;  when  overcome.  Keilbach  t. 
Hy.  Co.  ll'S.  D.  468,  78  N.  W.  951. 

Conductor  receiving  a  train  in  an  improper  condition,  known  to  him,  is  guilty  of 
tontributory  negligence.     Cameron  v.  Great  Nor.  Ry.  Co.  8  N.  D.  618,  80  N.  \V.  SS5. 

Contributory  negligence  not  imputed  to  oue  damaged  by  prairie  fire  merely  because 
person  familiar  with  locality  might  have  escaped  damage.  McTavish  v.  Great  Xor. 
'.iy.  Co.  8  N.  D.  333,  79  N.  W.  443. 

Suit  to  recover  for  grain  destroyed  by  fire  in  elevator, — ^burden  on  elevator  company 
to  show  that  the  grain  was  in  elevator  at  time  of  loss.  Marshall  v.  Andrews,  8  X.  U. 
364,  79  N.  W.  851. 

Recovery  of  money  paid  by  mistake,  diligence  must  be  shown.  Fcgan  v.  Great  Xnr. 
Ry.  Co:  9  N.  D.  30,  81  N.  W.  39. 

Negligence  in  employment  of  counsel;  default  will  not  be  set  aside  and  new  trial 
granted.    Minnehaha  Nat.  Bank  v.  Hurley,  13  S.  D.  18,  82  N.  W.  87. 

Agent  who  undertakes  collection  of  commercial  paper  must  give  collection  in  his  li.nml* 
preference  over  claim  which  he  personally  holds  against  debtor.  Commercial  Bank  v. 
Red  Riv.  Val.  Bank,  8  N.  D.  382,  79  N.  W.  859. 

Sales. 

C.  h.  3605.  P.  D.  Rev.  Civ.  C.  1299.  N.  D.  Rev.  C.  53W. 

Party  has  no  right  to  rescind  executed  sale.  Hull  v.  Caldwell,  3  S.  D.  451,  54  X.  W. 
100. 

Corporate  club  exchanging  liquor  with  its  members  for  checks  bought  of  club,  is 
chargeable  with  selling  liquor  without  license.  State  v.  Mudie,  22  S.  D.  41,  115  X.  W. 
107. 

Purchaser  of  school  land,  receiving  contract  of  sale  on  making  first  payment,  has  in- 
terest therein  subject  to  sale  on  execution.  Brooke  v.  Eastman,  17  S.  D.339,  96  X'.  W. 
(-.99. 

Bill  of  gale  to  son  without  consideration  for  purpose  of  paying  father's  creditor.-, 
is  not  a  sale.    Hall  v.  Feeney,  32  S.  D.  541,  21  L.R.A.  (N.R.)  513,  18  N.  W.  1038. 

C.  L.  3605,  3607.  S.  1).  Rev.  Civ.  C.  3299,  1301.        N.  D.  Rev.  .C.  5394,  5396. 

A  contract  whereby  machinery  is  "ordered,  purchased  and  sold,"  and  guaranteed,  witb 
title  and  right  to  possession  retained  bv  vendor,  is  agreement  for  sale.  Baskerville  v. 
.lohnaon,  20  S.  D.  88,  104  N.  VV.  913. 

C.  L.  3013.  "S.  1).  Rev.  Civ.  C.  1309.  N.  D.   Rev.   C.  5405. 

.  Oral  agreement  to  purchase  goods  for  more  than  $50  not  valid  until  voluntary  receipt 
i»nd  acceptance  of  goods  by  buyer.    Dinnie  v.  Johnson,  8  N.  D.  153,  77  X.  W.  612. 

Delivery  of  part  of  property  to  buyer  at  time  of  contract  to  sell,  renders  contract  valid. 
Talbot  v."Boyd,  11  N.  D.  81,  88  N.  \V.  1026. 

C.  L.  3617.      '  S.  D.  Rev.  Civ.  C.  1311.  N.  D.  Rev.  C.  5407. 

Unexecuted  verbal  'agreement  for  conveyance  of  land  is  invalid.  Cleveland  v.  Evan*, 
6  S.  D.  53,  68  N.  W.  8. 

Employment  of  agent  to  find  purchaser  for  realty  need  not  be  in  writing.  McLaueblin 
V.  Wheeler,  1  S.  D.  497,  47  N.  W.  816. 

Agreement  to  purchase  real  estate  and  share  in  profits  need  not  be  written.  Daves- 
port  v.  Buchanan,  6  S.  D.  376,  61  N.  W.  47. 
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Agent's  authority  to  sell  land,  established  by  letters  and  telegrams.  Farrell  v.  Ed- 
wards, 8  S.  D.  425,  66  N.  W.  812. 

Note  or  memorandum  may  be  made  subsequent  to  agreement,  and  may  be  contained 
in  more  than  one  paper.    Townsend  v.  Kennedy,  0  S.  D.  47,  60  N.  VV.  164. 

Agreement  as  to  assignment  of  sheriff's  certificate  of  sale  need  not  be  written.  Whif- 
fen  V.  Hollister,  12  S.  D.  68,  80  N.  W.  166. 

Contract  of  agent  for  sale  of  realty,  void  unless  authorized  in  writing.  Ballou  v. 
Bergvendsen,  9  N.  D.  285,  83  N.  W.  10. 

As  to  when  contract  is  not  within  statute  of  frauds.  Schmidt  v.  Beiscker,  14  N.  D. 
687,  5  L.R.A.(N.S.)  123,  116  Am.  St.  Rep.  706,  105  N.  W.  1102. 

Agent's  authority  to  execute  contract  for  sale  of  real  property  must  be  in  writing. 
Brandrup  v.  Britten,  11  X.  D.  376,  92  X.  W.  453;  Lichty  v.  Daggett,  23  S.  D.  380,  121 
N.  W.  862. 

Inapplicable  to  oral  advancement  of  purchase  price  by  one  taking  title.  Phillips  r. 
Swcnson,  16  S.  D.  357,  92  N.  W.  1065. 

Specific  performance  of  oral  contract  to  convey  land  will  be  decreed  where  shade  trees 
have  been  set  out  and  earnest  money  paid.  Stewart  v.  Tomlinson,  21  S.  D.  337,  112  N. 
W.  849. 

Oral  ajfTcement  entered  into  as  result  of  written  correspondence  relied  oi{  as  contract, 
is  inadmissible.     Phelan  v.  Neary,  22  S.  D.  265,  117  N.  W.  142. 

Validitv  of  written  contract  for  sale  of  real  property. ,  Hughes  v.  Payne,  22  S.  D. 
293,  117  N.  W.  363.  \ 

Oral  lease  to  vendor  for  less  than  year  does  not  constitute  part  performance  by  vendee 
under  oral  contract  for  purchase  of  land  to  take  it  out  of  statute.  Muir  v.  Chandler, 
16  N.  D.  561,  113  N.  W.  1038. 

§  1,  c.  36,  1893  S.  D.  S.  D.  Rev.  Civ.  C.  1316. 

Not  unconstitutional  as  depriving  persons  of  property  without  due  process  of  law. 
Pringle  v.  Canlicld,  19  S.  D.  506,  104  N.  W.  223. 

Applicable  to  sale  with  provision  that  goods  are  held  in  trust  by  buyer  as  securitv 
for  purchase  price.    Webber  v.  Conklin,  20  S.  D.  52,  104  N.  W.  675. 

C.  L.  3622.  S.  D.  Rev.  Civ.  C.  1317.  X.  D.  Rev.  C.  5412. 

As  to  sale  contemplating  delivery  at  place  where  goods  arc  located.  P.  J.  Bowlin 
Liquor  Co.  v.  Beaudoin,  15  N.  D.  557,  108  N.  W.  546. 

C.  L.  3625.  S.  D.  Rev.  Civ.  C.  1320.  X.  D.  Rev.  C.  5415. 

Delivery  to  carrier  as  passing  title  to  buyer  of  goods.  P.  J.  Bowlin  Liquor  Co.  v. 
Beaudoin,  15  N.  D.  557,  108  N.  W.  545. 

C.  L.  3628.  S.  D.  Rev.  Civ.  C.  1323.  X.  D.  Rev.  C.  5418. 

Implied  warranty;  proof  of  breach.    Davis  v.  Iverson,  6  S.  D.  295,  58  X.  W.  796. 

Warranty  of  quality  of  things  sold — not  implied.  McCormick  llarv.  Mach,  Co.  v. 
Watson,  5  S.  D.  9,  57  N.  W.  946. 

C.  L.  3630.  S.  D.  Rev.  Civ.  C.  1325.  X.  D.  Rev.  C.  5420. 

Sale  by  sample — damages  for  breach  of  warranty.  James  v.  Bekkedal,  10  X.  D.  120, 
86  N.  W.  226. 

C.  L.  3633,  3635.  S.  D.  Rev.  Civ.  C.  1328,  1330.      N.  D.  Rev.  C.  5423,  5425. 

Implied  warranties  under  statute  operate  solely  by  operation  of  law.  Hooven  & 
A.  Co.  v.  Wirtz,  15  N.  D.  477,  107  N.  W.  1078. 

C.  L.  3637.  S.  D.  Rev.  Civ.  C.  1332.  X.  D.  Rev.  C.  5427. 

Manufacturer  selling  binding  twine  to  wiiich  it  attached  tag  reciting  "every  ball 
guaranteed  of  superior  quality"  warrants  it  fit  for  purpose  indicated.  Standard  Rope 
&  Twine  Co.  v.  Olmen,  13  S.  D.  296,  S3  X.  W.  271. 

C.  L.  3640.  S.  D.  Rev.  Civ.  C.  1335.  N.  D.  Rev.  C.  5430. 

Contract  to  refrain  from  certain  business  implies  sale  of  good  will.  Mapes  v.  Metcalf, 
10  N.  D.  601,  88  N.  W.  713. 

C.  L.  3644,  3645.  S.  D.  Rev.  Civ.  C.  1339,  1340.      N.  D.  Rev.  C.  5434,  543-.. 

On  refusal  to  sign  notes  for  threshing  machine  as  agreed;  title  does  not  pass.  J.  I. 
Case  Thresh.  Mach.  Ce.  v.  Eichinger,  16  S.  D.  530,  91  N.  W.  82. 

A  contract  whereby  machinery  is  "ordered,  purchased  and  sold,  and  guaranteed,  witli 
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title  and  right  to  possession  retained  by  vendor,  is  agreement  for  sale.     BaskerriUe  v. 
JohnaoB,  20  S.  D.  88,  104  N.  W.  913. 

Vendee  on  executed  sale  of  personalty,  in  absence  of  fraud,  cannot  rescind  such  sale 
for  breach  of  implied  warranty  of  title.     Hull  v.  Caldwell,  3  S.  D.  451,  54  N.  W.  100. 

Exchange. 

C.  L.  3654.  S.  D.  Rev.  Civ.  C.  1349.  N.  D.  Rev.  C.  5444. 

Statute  of  frauds  rules  apply  to  contracts  for  exchange  same  as  contracts  to  sell  per- 
sonal property.    Talbot  v.  Boyd,  11  N.  D.  81,  88  N.  W.  1026. 

C.  L.  3655.  S.  D.  Rev.  Civ.  C.  1350.  N.  D.  Rev.  C.   5445. 

As  to  who  are  buyer  and  seller  on  exchange  of  personal  property.  Talbot  v.  Boyd, 
n  N.  D.  81,  88  N.  W.  1026. 

As  to  right  to  rescission  not  existing  under  executed  sales  for  breach  of  warranty. 
Simonson  v.  Jenson,  14  N.  D.  417,  104  N.  W.  513. 

Deposit. 

C.  L.  3658.  S.  D.  Rev.  Civ.  C.  1353.  N.  D.  Rev.  C.  5448. 
A  general  deposit  subject  to  check  by  county  treasurer  of  county  funds,  not  a  loan. 

Allibone  v.  Ames,  9  S.  D.  74,  68  N.  W.  165,  33  L.R.A.  585. 
This  section  is  general,  and  covers  all  kinds  of  deposits.     Hawkins  v.  Hubbard,  2  S. 

D.  631,  51  N.  W.  774. 

C.  L.  3671.  S.  D.  Rev.  Civ.  C.  1366.  N.  D.  Rev.   C.  5461. 

A  pledgee  cannot  use  pledged  property  either  as  compensation  for  its  keeping  or  other- 
wise, unless  with  pledgor's  consent.     Hawkins  v.  Hubbard,  2  S.  D.  631,  51  N.  W.  774. 

C.  h.  3682.  8.  D.  Rev.  Civ.  C.  1377.  N.  D.  Rev.   C.  5472. 

As  to  what  constitutes  ordinary  care  in  care  of  live  stock.  McBride  v.  Wallace,  17 
N.  D.  495,  117  N.  W.  857. 

Innkeeper. 

C.  L.  3086.  S.  D.  Rev.  Civ.  C.  1381.  N.  D.  Rev.   C.  5476. 
Liability  of  innkeeper,  and  lien  on  baggage  of  guest.     McClain  v.  Williams,  11  S. 

D.  227,  76  N.  W.  930,  49  L.R.A.  610,  74  A.  S.  R.  791. 

Landlord  liable  for  injury  to  goods  in  sample  room  resulting  from  waAt  of  ordinary 
care.    Scheffer  v.  Corson,  5  S.  D.  233,  58  N.  W.  555. 

S  1,  c.  102,  1893  S.  D.  S.  D.  Rev.  Civ.  C.  1382. 

Innkeeper  has  no  lien  on  property  leased  of  third  person,  and  brought  to  and  left 
at  hotel  by  guest.  HcClain  v.  Williams,  11  S.  D.  227,  76  N.  W.  930,  49  UR-A.  610, 
74  A.  S.  R.  791. 

Deposit  for  Exchange. 

C.  L.  3697.  8.  D.  Rev.  Civ.  C.  1393.  N.  D.  Rev.  C.  5487. 

Every  general  deposit  not  a  loan.  Allibone  v.  Ames,  9  S.  D.  74,  68  N7  W.  165,  33 
L.R.A.  585. 

Loan. 

C.  L.  3715.  S.  D.  Rev.  Civ.  C.  1411.  N.  D.  Rev.  C.  5505. 

Bank  deposit  not  a  loan.     Allibone  v.  Ames,  9  S.  D.  74,  68  N.  W.  165,  33  L-RJL 

085. 

C.  L.  3720-3.  S.  D.  Rev.  Civ.  C.  1416-1419.      N.  D.  Rev.  C.  5510-5513. 

As  to  mortgage  given  for  usurious  rate  of  interest  not  being  void.  Grove  v.  Great 
Northern  Loan  Co.  17  N.  D.  352,  116  N.  W.  345. 

C.  L.  3721.  S.  D.  Rev.  Civ.  C.  1417.  N.  D.  Rev.  C.  5511. 

Action  to  recover  usury.    Hanson  v.  Bank,  6  N.  D.  212,  69  N.  W.  202. 

Counterclaim  cannot  be  maintained  to  recover  whole  interest.  Wood  v.  Cuthbertson. 
S  D.  328,  21  N.  W.  3. 

Usurious  contract:  compensation  for  procuring  loan.  Vermont  Loan  &  Trust  Co 
V.  Whitehead.  2  N.  D.  82,  49  N.  W.  318. 
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£ffect  of  a  new  statute  upon  acts  performed  under  a  former  statute.    Folsome  t.  Kil- 
bourne,  5  N.  D.  402,  67  N.  VV.  291;  Nat.  Bank  v.  Lemke,  3  N.  D.  154,  54  N.  W.  919. 
N.  W.  919. 

Applies  only  to  unliquidated  claims,  and  not  to  interest  on  accounts  stated  monthly 
and  assented  to  by  debtor.    McCuish  v.  Small,  13  S.  D.  397,  83  N.  W.  426. 

City  warrants  draw  interest  after  presentation  and  refusal  of  payment  for  want 
of  funds.    Freeman  v.  City  of  Huron,  10  S.  D.  368,  73  N.  W.  260. 

Contract  to  pay  more  than  7  per  cent  must  be  in  writing  signed  by  parties  or  their 
duly  authorized  agent.    Tucker  v.  Randall,  10  S.  D.  581,  74  N.  W.  1036. 

Notes  bearing  (3%  interest  continue  to  bear  such  interest  after  maturity  where  after 
due  rate  is  not  mentioned.    Hinrichs  v.  Brady,  23  S.  D.  250,  121  N.  W.  777.     • 

§  1,  c.  70,  1889  S.  D.  S.  D.  Rev.  Civ.  C.  1419.  N.  D.  Rev.  C.  5613. 

Sale  of  land  under  mortgage  foreclosure  cannot  be  set  aside  because  contract  was 
usurious.     Robinson  v.  McKinney,  4  D.  290,  29  N.  W.  658. 

Does  not  apply  to  payments  of  legal  interest  made  more  than  three  years  prior  to 
commencement  of  action  on  principal  debt.  Wilson  v.  Selby,  7  S.  D.  494,  64  N.  W. 
537. 

When  contract  is  usurious.    Hogdon  v.  Davis,  6  D.  21,  60  N.  W.  478. 

Plea  Of  usury  cannot  be  urged  in  foreclosure  proceeding  by  one  who  buys  merely  equity 
of  redemption.    Hill  v.  Building  Co.  6  S.  D.  160,  60  N.  W.  752,  55  A.  S.  R.  819. 

Repeal  of  usurv  statute  does  not  affect  prior  transactions.  Nat.  Bank  v.  Lemke,  3 
N.  D.  154,  54  N.  W.  919. 

Recovery  of  usurious  interest.    Wood  v.  Cuthbertson,  3  D.  328,  21  N.  W.  3. 

None  but  party  to  usurious  contract  or  his  heirs,  devisees,  or  personal  representatives, 
can  avoid  it  Cahn  v.  Bank,  1  S.  D.  237,  46  N.  W.  185;  Lealos  v.  Bank,  9  N.  D.  60,  81 
X.  W.  56. 

Commission  for  making  loan;  effect  as  recovery  for  usury.  Vermont  L.  &,  T.  Co. 
v.  Whitehed,  2  N.  D.  82,  49  N.  W.  318. 

That  rate  of  interest' in  mortgage  is  not  separately  stated  will  not  make  usury.  Fol- 
8om  V.  Kilbourne,  5  N.  D.  402,  67  N.  W.  291. 

No  recovery  unless  interest  has  been  paid.    Davey  v.  Bank,  8  S.  D.  214,  66  N.  W.  122. 

National  banks  may  charge  rates  allowed  by  state.  Guild  v:  Bank,  4  S.  D.  566,  67  N. 
W.  499. 

Interest  upon  interest  is  not  usury.    Hovey  v.  Edmison,  3  D.  449,  22  N.  W.  694. 

Without  specific  plea  of- usury,  mortgagor  must  pay  agreed  bonus  in  addition  to 
principal  and  interest.  Yankton  Building  Ass.  v.  Dowling,  10  S.  D.  536,  74  N.  W. 
436. 

Foreclosure  proceedings  cannot  be  attacked  for  usury.  N.  W.  Trust  Co.  v.  Bradley, 
9  S.  D.  496,  70  N.  W.  648. 

Double  amount  of  all  usurious  interest  payments  made  may  be  recovered.  Waldner 
V.  Bowden  State  Bank,  13  N.  D.  604,  102  N.  W.  169,  3  A.  &  E.  Ann.  Cas.  847. 

C.  L.  3725.  S.  D.  Rev.  Civ.  C.  1421.  N.  D.  Rev.  C.  5515. 

As  to  note  bearing  same  rate  after  as  before  maturity.  Colonial  &,  U.  S.  Mortg.  Co. 
V.  Flemington,  14  Jt!  D.  181,  116  Am.  St.  Rep.  670,  103  N.  W.  929. 

As  to  interest  on  annual  instalments  of  interest  being  7  per  cent.  Hinrichs  v.  Brady, 
23  S.  D.  250,  121  N.  W.  777. 

Hiring. 

C.  L.  3726;  S..D.  Rev.  Civ.  C.  1422.  N.  D.  Rev.  C.  5516. 

Contract  to  farm  land  on  shares  not  one  of  hire,  but  nature  of  adventure.  Bowers 
V.  Graves  &  Vinton  Co.  8  S.  D.  385,  66  N.  W.  931. 

Hiring  of  Real  Property. 

C.  L.  3737,  3738.  S.  D.  Rev.  Civ.  C.  1433,  1434.        N.  D.  Rev.  C.  5527,  6528. 

Cellar  and  first  story  of  business  block  not  a  building  intended  for  occupation  of  "hu- 
man beings."    Edmison  v.  Asleson,  4  D.  146,  27  N.  W.  82. 

As  to  counterclaiming  damages  in  action  for  rent.  Torreson  v.  Walla,  11  N.  D.  481, 
92  N.  W.  834. 

Parol  proof  admissible  to  prove  notice  to  owner  of  condition  of  building.  Prior  v. 
Sanborn  Co.  12  S.  D.  86,  80  N.  W.  169. 
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C.  L,  8741.  8.  D.  Rev.  Civ.  C.  1437.  N.  D.  Rev.  C.  5631. 

Demanding  rent  does  not  renew  lease  after  service  of  notice  to  vacate.  Banbui;  v. 
Sherin,  4  S.  D.  88,  55  N.  W.  723. 

Acceptance  of  rent  renews  hiring  on  same  terms  for  same  time  not  exceeding  one  year. 
C.  L.  3753.  S.  D.  Rev.  Civ.  C.  1440.  X.  D.  Rev.  C.  6544. 

Tenant  holding  oyer  is  liable  for  rent.    Hunter  v.  Karcher,  8  S.  D.  554,  67  N.  W.  621. 

Inapplicable  to  lessee  holding  over  on  three  year  lease  with  two  year  option.  Heffroo 
v.  Treber,  21  S.  D.  194,  130  Am.  St.  Rep.  711,  110  N.  W.  781. 

Service. 

C.  L.  3751.  S.'D.  Rev.  Civ.  C.  1447.  N.  D.  Rev.  C.  5542 

Injunction  restraining  employee  fron^  performance  will  excuse  him.  Burkhardt  t. 
Georgia  School  Twp.  9  S.  D.  315,  69  N.  W.  16. 

C.  L.  3753.  S.  D.  Rev.  Civ.  C.  1449.  N.  D.  Rev.  C.  6544. 

Conductor  and  brakeman  are  fellow  servants.  N.  P.  Railway  Co.  v.  Hogan,  63  FetL 
102,  11  C.  C.  A.  61. 

The  conductor  of  a  train  and  a  section  foreman  are  coemployees.  Elliott  v.  Ry.  Co.  6 
U.  523,  41  N.  W.  758,  3  L.R.A.  303. 

Employee  cannot  recover  for  loss  from  ordinary  risk  of  business.  McKeever  v.  Home- 
stake  Min.  Co.  10  S.  D.  599,  74  X.  W.  1053. 

Master  must  not  only  provide  safe  and  proper  machinery,  but  must  place  it  in  control 
of  competent  servants. "  Gates  v.  C.  M.  &  St.  P.  Ry.  Co.  2  S.  D.  422,  50  N.  W.  907 ;  Gates 
V.  C.  M.  &  St.  Rv.  Co.  4  S.  D.  433,  57  N.  W.  200;  N.  P.  Ry.  Co.  v.  Herbert,  116  U.  S.  642. 
29  L.  ed.  755.  o'S.  Ct.  R.  590. 

Servant  risks  ordinarv  dangers  of  employment.  Herbert  v.  C.  M.  &  St.  P.  Ry.  Co.  3  D. 
38,  13  X.  \V.  349. 

Relation  of  fellow  servants  depends  not  upon  relative  ranks,  but  character  of  work. 
Ell  V.  N.  P.  Ry.  Co.  1  N.  D.  336,  48  N.  W.  222,  12  L.R.A.  97,  26  A,  S.  R.  621. 

Day  laborer  working  on  culvert  under  boss  is  fellow  servant  with  engineer  and  con- 
ductor operating  passenger  train.  N.  P.  Ry.  Co.  v.  Hambly,  154  U.  S.  349,  38  L.  ed. 
1009,  14  S.  Ct.  R.  983. 

Employer  having  knowledge  of  latent  hazard  which  servant  does  not  know  of,  moit 
notify  servant.    Carlson  v.  Sioux  Falls  Water  Co.  8  S.  D.  47,  66  N.  W.  419. 

C.  L.  3754.  S.  D.  Rev.  Civ.  C.  1460.  X.  D.  Rev.  C.  5545. 

As  to  cnre  required  of  master  to  keep  appliances  in  repair.  Meehan  v.  Great  Korthent 
R.  Co.  13  X.  D.  432,  101  N.  W.  183. 

Oiligationa  of  Employee. 

C.  L.  3755.  S.  D.  Rev.  Civ.  C.  1451.  N.  D.  Rev.  C.  5546. 

Undertaking  employment  without  contract  for  compensation.  Harris  v.  State,  9  S.  D. 
453,  09  X.  W.  825. 

C.  L.  3758.  S.  D.  Rev.  Civ.  C.  1454.  N.  D.  Rev.  C.  5549. 

Employee  bound  to  use  ordinarv  care  and  skill.  Morris  v.  Bank,  13  S.  D.  329,  83  X. 
W.  252,  50  L.R.A.  182. 

C.  L.  3703.  S.  D.  Rev.  Civ.  C.  1459.  N.  D.  Rev.  C.  5554. 

Bank  bound  to  exercise  reasonable  degree  of  skill  only  iit  protesting  note  left  for 
collection.     Morris  v.  Bank,  13  S.  D.  329,  83  X.  VV.  252,  50  L.R.A.  182. 

C.  L.  3768.  8.  D.  Rev.  Civ.  C.  1464.  N.  D.  Rev.  C.  5559. 

A<?ent  for  collection  of  claim  bound  to  give  such  collection  preference  over  his  personal 
claim  against  debtor.     Commercial  Bank  v.  Bank,  8  X.  D.  382,  79  N.  W.  859. 

Termination  of  Employment. 

C.  L.  3779.  S.  D.  Rev.  Civ.  C.  1475.  N.  D.  Rev.  C.  657«. 

Servant  may  recover  value  of  services  rendered,  though  term  not  completed.  Bedow  ▼. 
Tonkin,  5  S.  D.  432,  69  X.  W.  222;  McCIellan  v.  Harris,  7  S.  D.  447,  64  X.  W.  522. 

Upon  employer's  termination  of  special  contract,  employee  can  recover  value  of  work 
and  material.     Caldwell  v.  Myers,  2  S.  D.  500,  51  N.  W.  210. 

Injunction    restraining   performance   of  contract   with   school   board   for   removal   of 
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sclioolhouse  will  e:fcuse  from  performance.     Burkhardt  t.  Georgia  School  Twp.  9  S.  D. 
315,  69  N.  W.  16. 

0.  L.  3780.  S.  D.  Rev.  Civ.  C.  1476.  N.  D.  Rev.  C.  5571. 

Liability  of  master  fop  servant's  tort.    Curtis  v.  Dineen,  4  D.  245,  30  N.  W.  148. 

Allegation  of  complaint  as  to  manner  ef  employment  not  denied  by  answer  stands  ad- 
mitted.   Calkins  v.  Min.  Co.  5  8.  D.  299,  58  N.  W.  797. 

Part  performance  of  contract  for  carriage  will  not  entitle  carrier  to  pro  rata  pay, 
unless  incomplete  performance  is  voluntarily  accepted.  Braitbwaite  v.  Power,  1  N.  D. 
30  L.R.A.  621,  624. 

Common  Carriers. 

C,  L.  3881.  S.  D.  Rev.  Civ.  C.  1577.  N.  D.  Rev.  C.  5672. 

Telegraph  company  ia  a  common  carrier.  Kirby  v.  W.  U.  Tel.  Co.  7  S.  D.  623,  65  N. 
W.  37,  30  L.R.A.  621;  Kirby  v.  W.  U.  Tel.  Co.  4  S.  D.  105,  56  N.  W.  759,  46  A.  S.  R.  765, 
30  L.R.A  621,  624. 

What  constitutes  a  common  carrier.  Meuer  v.  C.  M.  &  St.  P.  Ry.  Co.  5  8.  D.  568,  50 
N.  W.  945,  49  A.  S.  R.  898,  25  L.R.A.  81. 

S.  D.  Rev.  Civ.  C.  1577-1606. 
C.  L.  3881-3010.  N.  D.  Rev.  C.  5672-5701  (amended  1907) 

As  limiting  common  carriers'  liability.  Hanson  v.  Great  Northern  R.  Co.  18  N.  D. 
324,  121  N.  W.  78. 

C.  L.  3886.  S.  D.  Rev.  Civ.  C.  1681.  N.  D.   Rev.  C.   6676. 

Payment  in  advance.  Kirby  v.  W.  U.  Tel.  Co.  4  S.  D.  463,  57  N.  W.  202;  Kirby  v.  W. 
tj.  Tel.  Co.  7  S.  D.  623,  66  N.  W.  37,  30  L.R.A.  621. 

C.  L.  3887.  S.  D.  Rev.  Civ.  C.  1583.  N.  D.  Rev.  C.  5678. 

Common  carrier  may  limit  liability  by  contract  signed  by  parties.  Meuer  v.  C.  M.  &. 
n.  P.  Ry.  Co.  5  S.  D.  668,  59  N.  W.  945,  49  A.  S.  R.  898,  25  L.R.A.  81 ;  Kirby  v.  W.  U. 
Tel.  Co.  7  S.  D.  623,  65  N.  W.  37,  30  L.  R.  A.  621. 

Bill  of  lading  not  special  contract  unless  signed  by  consignor  or  consignee.  Hactwell 
v.  Express  Co.  5  D.  463,  41  N.  W.  732,  3  L.R.A.  342. 

C.  L.  3892.  S.  D.  Rev.  Civ.  C.  1588.  N.  D.  Rev.  C.  5683. 

Railroad  company  bound  to  take  all  applying  for  passage,  and  their  baggage.  Waldron 
v.  C.  &  N.  W.  Ry.  Co.  1  D.  336,  46  N.  W.  466. 

C.  L.  3897.  S.  D.  Rev.  Civ.  C.  1593.  N.  D.  Rev.  C.  5688. 

Passenger  not  entitled  to  choice  of  routes  when  two  routes  to  destination.  Church  v. 
Ry.  Co.  6  S.  D.  236,  60  N   W.  854,  26  L.R.A.  610. 

C.  L.  3899.  S.  D.  Rev.  Civ.  C.  1595.  N.  D.  Rev.  C.  5690. 

Railway  company  not  liable  for  goods  delivered  and  receipted  for,  though  left  in  ware- 
house by  consent  of  baggage  man.    Mulligan  v.  N.  P.  Ry.  Co.  4  D.  315,  29  X.  VV.  659. 

Limitation  of  liability  by  notice.  Hartwell  v.  Express  Co.  5  D.  463,  41  N.  W.  732,  3 
L.R.A.  342. 

Liability  of  carrier  where  cattle  consigned  to  T.,  care  of  P.,  order  of  S.,  are  delivered  to 
P.  without  order  of  S.    Stone  v.  Railway  Co.  8  S.  D.  1,  65  N.  W.  29. 

C.  L.  3905.  S.  D.  Rev.  Civ.  C.  1601.  N.   D.   Rev.   C.   5696. 

Station  agent  cannot  contract  for  transportation  of  freight  beyond  companv's  line. 
Page  V.  St.  P.  Ry.  Co.  7  S.  D.  297,  64  N.  W.  137;  Sutton  v.  Railway  Co.  14  S.  D.'  Ill,  84 
N.  W.  396;  Coates  v.  Railway  Co.  8  S.  D.  173,  65  N.  W.  1067. 

C.  L.  3910.  S.  D.  Rev.  Civ.  C.  1606.  N.  D.  Rev.  C.  5701. 

Requirement  that  messages  shall  be  written  on  company's  blanks.  Kirbr  v.  W.  U. 
Tel.  Co.  4  S.  D.  105,  55  N.  W.  759,  46  A.  S.  R.  766,  30  L.R.A.  621,  624;  Kirbv  v.  W.  U. 
Tel.  Co.  7  S.  D.  623,  65  N.  W.  37,  30  L.R.A.  621.  . 

Penal  statute  must  be  strictly  construed.  Kirby  v.  W.  XJ.  Tel.  Co.  4  S.  D.  463,  57  N.  W. 
202. 

Trust. 

C.  L.  3911.  8.  D.  Rev.  Civ.  C.  1607.  N.  D.  Rev.  C.  5702. 

Agent  taking  title  to  property  in  fraud  of  principal  hold*  such  title  in  trust.  Fideler 
V.  Norton,  4  D.  258,  30  N.  VV.  128. 
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S.  D.  Rev.  Civ.  C.  1609,  1615,  1016. 
C.  Ia  3913,  3919,  3920.  N.  D.  ivev.  C.  5704,  5710,  4711. 

Two  causes  of  action  may  be  united  against  one  who  became  involuntary  trustee  by 
taking  mortgage  from  insolvent  as  preference.  Bowler  v.  First  Nat.  Bank,  21  S.  D. 
449,  130  Am.  St.  Rep.  725,  113  N.  VV.  618. 

C.  L.  3915.  S.  D.  Rev.  Civ.  C.  1611.  N.  D.  Rev.   C.  5706. 

Bank  receiving  deposit  becomes  trustee  of  express  trust.  McLaughlin  v.  Bank,  6  0. 
406,  43  N.  VV.  715. 

Purchaser  of  property  from  agent  with  knowledge  tliat  it  is  trust  property  holds  it  in 
trust  for  principal.    Luscombe  y.  Grigsby,  11  S.  D.  408,  78  N.  VV.  357. 

Trust  funds  in  hands  of  insolvent  bank  at  time  of  failure.  Kimmel  v.  Dickson,  5  S.  D. 
221,  58  rN.  VV.  561,  49  A.  S.  R.  869,  25  L.R.A.  309;  Nat.  Bank  v.  Johnson.  C  N.  D.  180,  69 
N.  VV.  49;  Piano  Mfg.  Co.  v.  Auld,  14  S.  D.  512,  86  N.  VV'.  21. 

Agent  to  loan  money  and  collect  interest  must  act  with  highest  good  faith.  Bush  v. 
Froelick,  14  S.  D.  62,  84  N.  W.  230. 

Partners  are  trustees  for  each  other.    State  v.  Reddick,  2  S.  D.  124,  48  N.  VV.  846. 

C.  L.  3915,  3920.  S.  D.  Rev.  Civ.  C.  1611,  1616.        N.  D.  Rev.  C.  5706,  5711. 

Agent,  purchasing  property  for  himself  at  slightly  greater  price  than  instructed  to  pay 

by  principal,  becomes  trustee.     Brookings  Land  &.  Trust  Co.  v.  Bertness,  17  S.  D.  293,  96 

N.  W.  97. 

C.  L.  3917.  S.  D.  Rev.  Civ.  C.  1613.  N.  D.   Rev.  C.  6708. 

These  sections  in  no  way  qualify  statutes  providing  for  creation  of  trusts  in  land. 
Murphey  v.  Cook,  11  S.  D.  47,  75  N.  W.  387. 

Trust  as  to  property  fraudulently  gained.  Sussenbach  v.  Bank,  5  D.  477,  41  X.  VV. 
662;  Farmers'  Bank  v.  Kimball  Milling  Co.  1  S.  D.  388,  47  N.  VV.  402,  36  A.  S.  R.  739; 
Jasper  v.  Hazen,  1  N.  D.  76,  44  N.  VV.  1018. 

An  involuntary  trustee.    Van  Dyke  v.  Grigsby,  11  S.  D.  30,  75  N.  VV.  274. 

Agent  to  foreclose  mortgage,  who  buys  in  property  in  his  own  name,  is  an  involuntai; 
trustee.    Luscombe  v.  Grigsby,  11  S.  D.  408,  78  N.  vV.  357. 

General  rule  not  changed  that  trustee  wrongfully  disposing  of  trust  property  is  liable 
to  beneficiary  for  value.    Prondzinski  v.  Garbutt,  10  N.  D.  300,  86  N.  VV.  969. ' 

Holder  of  sheriff's  certificate  of  sale  of  realty,  by  preventing  owner  by  fraud  from  re- 
deeming until  after  sheriff's  deed  is  taken  becomes  involuntary  trustee.  Prondzinski  v. 
Garbutt,  8  N.  D.  191,  77  N.  W.  1012. 

One  receiving  deed  as  security  with  intent  to  defraud  becomes  an  involuntary  trustee. 
Jasper  v.  Hazen,  1  N.  D.  75,  44  N.  VV.  1018. 

C.  L.  3921,  3922.  S.  D.  Rev.  Civ.  C.  1617,  1618.        N.  D.  Rev.  C.  5712,  5713. 

Partner  using  partnership  property  for  his  own  profit  may  be  required  to  account  for 
such  profits.    Lay  v.  Emery,  8  N.  D.  516,  79  N.  VV.  1053. 

Former  administrator  can  recover  only  amount  paid  by  him  for  mortgage  against 
estate.    Bidwell  v.  Smith,  23  S.  D.  120,  120  N.  W.  880. 

S.  D.  Rev.  Civ.  C.  1617-19,  1626. 
C.  L.  3921-3923.  3930.  N.  D.  Rev.  C.  5712-5714,  5721. 

Sale  of  bank's  assets  by  receiver  to  another  bank  in  which  he  is  interested  will  not  be 
vacated,  where  bank  permitted  it  or  was  not  therebv  injured.  Jackson  v.  First  State 
Bank,  21  S.  D.  484,  113  N.  VV.  870. 

C.  L.  3923,  3927.  S.  D.  Rev.  Civ.  C.  1619,  1623.        N.  D.  Rev.  C.  5714,  5718. 

Resolution  allowing  accounts  and  increasing  salary  of  managing  director,  passed  by 
votes  of  such  director  and  his  wife,  is  void.  Ritchie  v.  People's  Teleph.  Co.  22  S.  D.  598. 
119  N.  VV.  990. 

C.  L.  3930.  S.  D.  Rev.  Civ.  C.  1626.  N.  D.  Rev.  C.  5721. 

As  to  award  for  value  of  use  of  land  being  proper  where  trustee  has  conveyed  to  in- 
nocent purchaser.    Berry  v.  "Evendon,  14  N.  D.  1,  103  N.  VV.  748. 

Right  of  vendee  to  elect  between  value  of  use  and  occupation  or  net  profits  where 
vendor  has  used  land  after  convej-ance.     Cotton  v.  Butterfield,  14  N.  D.  465,  105  X.  W. 
236. 
C.  I-.  3933.  S.  D.  Rev.  Civ.  C.  1629.  X.  D.  Rev.  C.  5724. 

Addition  of  "trustee"  to  name  of  grantee  in  deed  does  not  create  trust.  Rua  v.  Watson, 
13  S.  D.  453,  83  N.  VV.  572. 
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Purchaser  of  property  from  agent,  with  knowledge  that  it  is  trust  property,  holds  it 
for  principal.    Luscombe  v.  Grigsby,  11  S.  D.  408,  78  N.  W.  357. 

C.  L.  3945.  S.  D.  Rev.  Civ.  C.  1641.  N.  D.  Rev.  C.  6736. 

Pledged  bonds  purchased  by  managing  agent  of  corporation,  inure  to  benefit  thereof. 
Fowler  v.  Iowa  Land  Co.  18  S.  D.  131,  99  N.  W.  1095. 

Agency. 

C.  L.  3960.  S.  D.  Rev.  Civ.  C.  1656.  N.  D.  Rev.  C.  6751. 

Agreement  for  lease  by  local  manager  of  telegraph  company  presumed  to  be  authorized. 
Grigsby  v.  Telegraph  Co.  5  S.  D.  561,  69  N.  W.  734. 

C.  L.  3964.  S.  D.  Rev.  Civ.  C.  1660.  N.   D.  Rev.   C.   6755. 

As  to  existence  of  agency.  First  Xat.  Bank  v.  Minneapolis  ft  N.  Elevator  Co.  11  N.  D. 
CSO,  91  N.  W.  436. 

C.  L.  3965.  S.  D.  Rev.  Civ.  C.  1061.  N.  D.  Rev.  C.  5756. 

Agency  not  established  by  statement  or  act  of  pretended  agent.  Gordon  v.  Trust  Co.  6 
N.  D.  464,  71  N.  W.  656. 

General  agent  of  insurance  company  may  employ  soliciting  agent  whose  waiver  of  con- 
dition will  bind  company.  Harding  v.  Fire  Ins.  Co.  10  S.  D.  64,  71  N.  W.  755 ;  Enos  v. 
Ins.  Co.  4  S.  D.  639,  57  N.  W.  919,  46  A.  S.  R.  796. 

Ostensible  authority  is  such  as  principal  intentionally  causes  third  person  to  believe 
exists.    Reid  v.  Kellogg,  8  S.  D.  596,  67  N.  W.  687. 

Insurance  broker,  when  agent  for  insurer.  South  Bend  Toy  Co.  v.  Ins.  Co.  2  S.  D.  17, 
48  N.  W.  310;  South  Bend  Toy  Co.  v.  Ins.  Co.  3  S.  D.  205,  52  N.  W.  866;  Fromherz  v.  Ins. 
Co.  7  S.  D.  187,  63  X.  W.  784. 

As  to  existence  of  ostensible  agency.  First  Nat.  Bank  v.  Minneapolis  &  N.  Elevator 
Co.  11  N.  D.  280,  91  X.  W.  436. 

Authority  of  Agents. 

C.  L.  3968.  S.  D.  Rev.  Civ.  C.  1664.  N.  D.  Rev.  C.  6759. 

Filling  blank  in  mortgage  with  larger  amount  than  authorized.  Ellis  v.  Wait,  4  S.  D. 
31,  54  N.  W.  925. 

C.  L.  3971.  S.  D.  Rev.  Civ.  C.  1667.  N.  D.  Rev.  C.  6762. 

Parol  authority  of  agent  to  sell  real  estate.  McLaughlin  v.  Wheeler,  1  S.  D.  497,  47 
N.  W.  816. 

C.  L.  3971,  3974.  S.  D.  Rev.  Civ.  C.  1607,  1670.        N.  D.  Rev.  C.  6762,  5765. 

Ratification  of  lease  executed  by  agent  without  written  authority,  by  owner  after  part- 
ing with  title,  is  ineffectual.    Dobbs  v.  Atlas  Elevator  Co.  22  S.  D.  226,  117  N.  W.  128. 

C.  L.  3972.  S.  D.  Rev.  Civ.  C.  1668.  N.  D.  Rev.  C.  6763. 
Ratification  of  principal  by  accepting  benefits.     Jewell  Nursery  Co.  v.  State,  5  S.  D. 

623,  69  N.  W.  1025;  Anderson  v.  Bank,  4  N.  D.  182,  59  N.  W.  1029;  Union  Trust  Co.  v. 
Phillips,  7  S.  D.  225,  63  N.  W.  903;  Townsend  v.  Kennedy,  6  S.  D.  47,  60  N.  W.  164. 

Principal  cannot  take  benefits  of  and  repudiate  an  unauthorized  agency.  Wyckoff  v. 
Johnson,  2  S.  D.  91,  48  N.  W.  837;  Union  Trust  Co.  v.  Phillips,  7  S.  D.  225,  63  N.  W. 
903. 

One  holding  another  out  as  agent;  how  far  bound  by  agent's  acts.  Aldrich  v.  Wil- 
marth,  3  S.  D.  523,  54  N.  W.  811. 

Fraud  of  agent;  liability  of  principal  by  accepting  benefits.  Nichols  v.  Bruns,  6  D.  28, 
37  N.  W.  762. 

Unauthorized  agent  does  not  bind  principal  unless  ratified.    Clendenning  v.  Hawk,  8  N. 

D.  419,  79  N.  W.  878;  Larpenteur  v.  Williams,  12  S.  D.  373,  81  N.  W.  626. 
Corporation  bound  by  knowingly  accepting  benefit  of  contract  made  by  its  agents  and 

promoters.  Kaeppler  v.  Creamery  Co.  12  S.  D.  483,  81  N.  W.  907 ;  Chase  v.  Creamery  Co. 
12  S.  D.  529,  81  N.  W.  961. 

Vendor  ratifies  agent's  unauthorized  parol  contract  of  sale  by  suing  purchaser  for  valua 
of  property.    Piano  Mfg.  Co.  v.  Millage,  14  S.  D.  331,  86  N.  W.  594. 

Ratification  of  unauthorized  mortgage,  to  be  valid,  must  be  in  writing.  Morris  v. 
Ewing,  8  N.  D.  99,  76  N.  W.  1047. 

Passage  of  bill  by  one  branch  of  legislature  providing  for  payment,  not  ratification  of 
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unauthorized  contract  by  board  of  regents.    Jewell  Nursery  Co.  v.  State,  8  S.  D.  S31,  67 
X.  W.  629. 

Batification  only  by  accepting  and  retaining  benefits  with  notice.  Fargo  v.  Cravens,  9 
S.  D.  646,  70  N.  W.  1053. 

C.  L.  3975.  8.  D.  Bev.  Civ.  C.  1671.  N.  D.  B«v.  C.  5766. 

Batification  will  not  affect  prior  contract  with  third  persons.  Clendenning  t.  Hawk,  10 
N.  D.  90,  86  N.  W.  114. 

C.  L.  3977.  S.  D.  Bev.  Civ.  C.  1673.         '  N.  D.  Bev.  C.  6768. 

Principal  bound  by  acts  within  agent's  apparent,  though  in  excess  of  his  actual  author- 
ity. Aldrich  v.  Wilmarth,  3  S.  D.  523,  54  N.  W.  811;  ShuU  v.  New  Birdsall  Co.  15  S.  D. 
8,  80  N.  W.  654. 

Ostensible  authority  is  question  of  fact  to  be  determined.  Corey  v.  Hunter,  10  N.  D.  5, 
84  N.  \V.  570;  Reid  v.  Kellogg,  8  S.  D.  596,  67  N.  W.  687. 

C.  L.  3980.  S.  D.  Rev.  Civ.  C.  1676.  N.  D.  Bev.  C.  5771. 

Placinft  "trust"  after  f;rantee's  name  in  a  deed  not  notice  of  any  kind.  Rua  v.  Watson, 
13  S.  D.  453,  83  N.  W.  572. 

C.  L.  3981.  S.  D.  Rev.  Civ.  C.  1677.  N.  D.  Rev.  C.  5772. 

Agent  cannot  make  oral  agreement  changing  terms  of  prior  written  contract  of  sale. 
Reeves  t  Co.  v.  Corrigan,  3  N.  D.  415,  57  N.  W.  80. 

Powers  of  agent;  express  and  implied.    Bea  v.  Eclipse,  4  D.  218,  30  N.  W.  159. 

Special  agent  has  no  power  to  appoint  subagent.  Fargo  v.  Cravens,  9  S.  D.  640,  70  N. 
W.  1053. 

Authority  of  agent  to  bind  principal  for  expenses  in  taking  appeal.  Pilcher  v.  Trust 
Co.  12  S.  D.  52,  80  N.  W.  151. 

General  agent  of  insurance  company  may,  without  knowledge  of  principal,  employ  so- 
liciting agent  whose  waiver  of  condition  against  incumbrances,  will  bind  company. 
Harding  v.  Ins.  Co.  10  S.  D.  64,  71  N.  W.  765. 

Agent  to  make  collections  cannot  accept  account  against  himself.  Union  School  For. 
Co.  V.  Mason,  3  S.  D.  147,  52  N.  W.  671. 

Bank  cashier  cannot  contract  bevond  duties  as  such.  North  Star  B.  &  S.  Co.  v.  Steb- 
bins,  2  S.  D.  74,  48  N.  W.  833. 

-Authority  of  agent  strictly  confined  to  particular  kind  of  business  placed  in  bis  bands. 
Jasper  v.  Hazen,  2  N.  D.  401,  51  N.  W.  583. 

Admissions,  to  bind  principal,  must  be  within  scope  of  authority.  Plymouth  Co.  Bank 
v.  Oilman,  3  S.  D.  170,  52  N.  W.  869,  44  A.  S.  B.  782;  First  Nat.  Bank  v.  North,  C  D.  ].36, 
41  X.  W.  736;  Boberts  v.  Machine  Co.  8  S.  D.  579,  67  N.  W.  607;  La  Bue  v.  Elevator  Co. 
3  R.  D.  637,  54  N.  W.  806;  Wendt  v.  By.  Co.  4  S.  D.  476,  57  N.  W.  220;  Estv  v.  Bimbaum. 
0  S.  T>.  174,  68  N.  W.  290;  Parliman  v.  Young,  2  D.  175,  4  N.  W.  711;  Short  v.  Elevator 
.Co.  1  N.  D.  159,  45  N.  W.  706. 

General  attorney  of  foreign  corporation  may  employ  attorneys  to  make  foreclosure  of 
trust  deed  effective  for  corporation.  Fowler  v.  Iowa  Land  Co.  18  S.  D.  131,  99  N.  \T. 
1095.  • 

C.  L.  3984.  S.  D.  Bev.  Civ.  C.  1690.  N.  D.  Bev.  C.  5775. 

If  agent  contracts  in  his  own  name,  he  alone  is  liable.  Nat.  German  Bank  v.  Lang.  2 
N.  D.  66,  49  N.  W.  414. 

Traveling  agent  not  authorized  to  enter  into  secret  agreement  in  his  own  name  to  sell 
for  less  than  market  price.    ToUerton  &  W.  Co.  v.  Gilruth,  21  S.  D.  320,  112  N.  W.  842. 

«;.  L.  3988.  S.  D.  Bev.  Civ.  C.  1684.  N.  D.  Bev.  C.   5779. 

Agent  for  sale  of  machinery  on  commission  cannot  employ  attorney  for  principal. 
Kirby  v.  Scraper  Co.  9  S.  D.  623,  70  N.  W.  1052. 

Agent  for  sale  ot  farm  machinery  cannot  bind  principal  to  receive  secondhand 
machinery  in  payment  for  new.    Shull  v.  Birdsall  Co.  15  S.  D..  8,  86  N.  W.  654. 

Mutual  Obligations  of  Principal  and  Third  Person*. 

C.  L.  3991.  S.  D.  Bev.  Civ.  C.  1687.  ,  N.  D.  Rev.  C.   5782. 

Knowledge  of  agent  before  employment;  effect  on  principal.  Gregg  v.  Baldwin,  9  N.  D. 
516,  84  N.  W.  373. 

Knowledge  of  bank  cashier  as  to  infirmities  of  note  made  to  him  as  individual  and 
transferred  to  bank  is  bank's  knowledge.  Black  Hills  Bank  v.  Kellogg,  4  S.  D.  312,  56 
N.  W.  1071. 
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Principal  is  chargeable  witli  knowledge  of  agent  who  was  present  when  note  was  exe- 
cuted to  principal.    New  Birdsall  Co.  v.  S^ordalen,  21  S.  D.  26,  109  N.  W.  616. 

One  who  makes  bank  his  agent  to  collect  check,  is  chargeable  with  agent's  knowledge 
of  forgery.    Greenwald  v.  Ford,  21  S.  D.  28,  109  N.  W.  516. 

C.  L.  3995.  S.  D.  Rev.  Civ.  C.  1691.  N.  D.  Rev.  C.  6780. 

As  to  rights  of  party  dealing  with  agent  as  principal.  Hogen  v.  Klabo,  13  N.  D.  31!), 
100  N.  VV.  847.  e  r         r-  o 

V.  L.  3996.  S.  D.  Rev.  Civ.  C.  1692.  N.  D.  Rev.  C.  5787. 

Partner  signing  written  contract  may  bind  other  partners  within  scope  of  his  author- 
ity. Pearson  v.  Post,  2  D.  220,  9  N.  W.  684;  Post  v.  Pearson,  108  U.  S.  418,  27  L.  cd. 
774,  2  S.  Ct.  R.  790. 

Deed  signed  and  scaled  "Patrick  M.,  Atty.  in  fact  for  Amelia  B."  is  deed  of  Amelia 
although  words  'he,"  "his,"  etc.  are-used  in  dewl.  Donovan  v.  Welch,  11  N.  D.  113,  90 
N.  W.  262. 

(\  L.  3997.  S.  D.  Rev.  Civ.  C.  1693.  N.   D.   Rev.   C.   5788. 

Partner  is  liable  for  fraudulent  representations  of  every  other  partner  in  selling  part- 
nership property.    Brundage  v.  Mellon,  6  N.  D.  72,  63  N.  "W.  209. 

Acceptance  of  benefits  without  knowledge  will  not  create  liability  for  fraudulent  repre- 
sentations of  unauthorized  agent,    Nichols  v.  Bruns,  5  D.  28,  37  N.  W.  752. 

Wife  not  responsible  for  assault  committed  bv  husband,  although  acting  as  her  serv- 
ant.   Curtis  V.  Dinneen,  4  D.  245,  30  N.  W.  148." 

Obligations  of  igcnis  to  Third  Persons. 

C.  L.  3999,  4000.  S.  D.  Rev.  Civ.  C.  16!)o,  1690.  N.  D.  Rev.  C.  5790,  5791. 

As  to  liabilitv  of  one  assuming  to  act  as  agent.  Kennedy  v.  Stoncliouso,  13  X.  D.  232. 
."!  A.  &  E.  Ann.  Cas.  217,  100  N.  W.  258. 

{'.  L.  4000.  S.  D.  Rev.  Civ.  C.  1696.  X.  D.  Rev.  C.  5791. 

Contract  signed  by  members  of  school  board  in  individual  names  for  school  supplies 
binds  them  as  individuals.  Western  Pub.  House  v.  Murdick,  4  S.  D.  207,  56  N.  W.  120, 
21  L.  R.  A  071:  Western  Pub  House  v.  Bachman,  2  S.  D.  512,  61  N.  W.  214. 

Members  of  unincorporated  association  inav  be  liable  as  partners  for  its  acts.  Winona 
Lumber  Co.  v.  Church,  6  S.  D.  498,  62  N.  W.'  107. 

One  who  takes  money  under  agreement  to  procure  insurance,  and  unjustitiably  fails  to 
do  so  thereby  ai'sumes  risk.    Lindsay  v.  Pettigrew,  5  S.  D.  500,  59  N.  W.  726. 

V.  L.  4003.  S.  D.  Rev.  Civ.  C.  1099.  X.  D.  Rev.  C.  5794. 

Delegation  of  power  by  agent.    Picket  v.  Rugg,  1  X.  D.  230,  46  N.  W.  446. 

Employment  of  attorney  in  interests  of  principal.  Davis  v.  Mattliews,  8'S.  D.  300,  60 
X.  VV.  456:  Kirby  v.  Western  Wheeled  Scraper  Co.  9  S.  D.  623,  70  X.  W.  1052. 

Agent  may  have  authority  to  bind  principal  for  payment  of  costs  on  appeal.  Pilcher  v. 
Trust  Co,  12  S.  D.  52,  80  X".  W.  151. 

Bank  at  which  note  is  payable  has  no  implied  authority  to  employ  a  bank  in  othe. 
city  to  collect  note  so  as  to  make  a  payment  to  such  subagent  a  payment  to  owner  of 
note.  Sherman  v.  Port  Huron  Engine  Co.  8  S.  D.  343,  66  X.  W.  1077 :  Sherman  v.  Port 
Huron  Engine  Co.  13  S.  D.  95,  82  X.  W.  413. 

C.  L.  4005.  S.  D.  Rev.  Civ.  C.  1701.  N.  D.  Rev.  C.  5790. 

Agent  not  responsible  for  negligence  or  want  of  skill  of  subagent,  when  latter's'  employ- 
ment was  necessary.    Kunhert  v.  Angell,  10  X.  D.  59,  84  X.  W.  579. 

Termination  of  Agency. 

C.  L.  4006.  S.  D.  Rev.  Civ.  C.  1702.  N.  D.  Rev.  C.  5797. 

Written  power  to  sell  land  exhausted  by  a  sale,  and  agent  cannot  cancel  first  sale  and 
make  a  second  biuding  on  principal.    Luke  v.  Griggs,  4  D.  287,  30  X.  W.  170. 

C.  L.  4007.  S.  D.  Rev.  Civ.  C.  1703.  X.  D.  Rev.  C.  5798. 

Power  of  sale  in  real-estate  niortgase  is  a  power  coupled  with  an  interest,  and  is  not 
terminated  bv  mortgagor's  death.  Reillv  v.  Phillips,  4  S.  D.  604,  57  X.  W.  780;  Grandin 
v.  Emmons.  10  X.  D.  223.  86  X.  W.  723." 

As  to  power  not  coupled  with  interest  terminatinf  bv  deatli  of  author.     Brown  v.  Skot- 
land.  12  X.  D.  445.  97  \.  \V.  543. 
Supp.  Dak.  Dig.— 73. 
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Partnership. 

C.  L.  4027.  S.  D.  Bev.  Civ.  C.  1723.  N.  D.  Rev.  C.  5818. 

Division  of  profit  between  loan  agent  and  his  principal  not  indicative  of  partnership. 
Grigsby  v.  Day,  9  S.  D.  585,  70  N.  W.  881. 

Owners  of  ships,  operating  them  jointly  are  partners  as  to  third  parties.  Braithwaite 
v.  Aiken,  1  N.  D.  475,  48  N.  W.  361. 

Agreement  by  which  one  purchases  property  with  other's  money  both  to  share  profits 
or  loss,  is  partnership.  McPherson  v.  Swift,  22  S.  D.  165,  113  Am.  St.  Bep.  907.  116  N. 
W.  76. 

0.  L.  4027,  4051.  S.  D.  Bev.  Civ.  C.  1723,  1747.        N.  D.  Bev.  O.  5818,  5842. 

Necessity  of  sharing  in  profits  to  constitute  partnership.  Clements  v.  Miller,  13  N.  O. 
176,  100  N.  W.  239. 

S.  D.  Bev.  Civ.  C.  1726,  1727,  1732. 
C.  L.  4030,  4031,  4036.  N.  D.  Bev.  C.  5821,  5822,  5827. 

Interest  of  deceased  partner  passes  to  administrator  from  surviving  partner  who  holds 
in  trust  for  liquidation.  McPherson  v.  Swift,  22  S.  D.  163,  113  Am.  St.  Rep.  907,  IIU 
N.  W.  76. 

C.  L.  4034.  S.  D.  Bev.  Civ.  C.  1730.  N.  D.  Rev.  C.  5825. 

Partner  failing  to  have  his  judgment  in  decree  of  dissolution  made  a  lien  upon  partner- 
ship assets  loses  that  right.    Wishek  v.  Hammond,  10  N.  D.  72,  84  N.  W.  587. 

Partner  cannot  obtain  homestead  right  in  partnership  property  as  against  copartner. 
Brady  v.  Kreuger,  8  S.  D.  464,  66  N.  W.  1083,  59  A.  S.  R.  771. 

Partner  has  lien  for  balance  due  him  after  settlement  of  partnership  debts.  Betts  v. 
Letcher,  1  S.  D.  182,  46  N.  W.  193. 

C.  L.  4036.  S.  D".  Bev.  Civ.  C.  1732.  N.  D.  Bev.  C.  5827. 

Partnership  relation  requires  the  highest  good  faith.  Lay  v.  Emery,  8  X.  D.  515.  79 
N.  W.  1053;  Betts  v.  Letcher,  1  S.  D.  182,  46  N.  W.  193. 

Misappropriation  of  partnership  funds  not  embezzlement.  State  v.  Reddick,  2  S.  D. 
124,  48  N.  W.  846. 

Partner  may  rely  upon  copartner's  statements,  and  one  knowingly  procuring  money  by 
deceit  is  responsible.    Davenport  v.  Buchanan,  6  S.  D.  376,  61  N.  Vf.  47. 

C.  L.  4039.  S.  D.  Rev.  Civ.  C.  1735.  N.  D.  Rev.  C.  5830. 

Right  of  partner  to  compensation  for  services  rendered  to  partnership.  Wiener  v.  Field, 
11  N.  D.  257,  91  N.  VV.  67. 

Power  and  Authority. 

C.  L.  4044.  S.  D.  Rev.  Civ.  C.  1740.  N.  D.  Rev.  C.  5835. 

Authority  conferred  upon  partnership  may  be  exercised  by  any  partner.  McLaughlin 
V.  Wheeler,  1  S.  D.  497,  47  N.  W.  816;  Pearson  v.  Post,  2  D.  220,  9  N.  W.  684.  . 

Fraud  of  one  binds  all.    Brundage  v.  Mellon,  5  N.  D.  72,  63  N.  W.  209. 

C.  L.  4045.  S.  D.  Rev.  Civ.  C.  1741.  N.  D.  Rev.  C.  5836. 

Bank  cashier  cannot  purchase  stock  of  boots  and  shoes  in  bank's  name,  although  hfe  is  <. 
partner.    North  Star  B.  &  S.  Co.  v.  Stebbins,  2  S.  D.  74,  48  N.  W.  833. 

Draft  made  by  partnership  bank  to  one  of  the  partners  who  signs  it  as  cashier  not  con- 
clusively void.    Noyes  v.  Crandall,  6  S.  D.  460,  61  N.  W.  806. 

One  partner  not  empowered  to  dispose  of  good  will  of  partnership.  Eellv  v.  Pierce,  16 
N.  D.  234,  12  L.  R.  A.  (N.S.)  80,  112  N.  W.  995. 

Sale  of  good  will  of  firm  must  be  with  authority  or  ratification  of  all  members.  Grif- 
fing  v.  Dunn,  23  S.  D.  141,  120  N.  W.  890. 

Liability  of  Partners. 

C.  L.  4052.  S.  D.  Rev.  Civ.  C.  1748.  N.  D.  Rev.  C.  5843. 

Partner  liable  for  fraud  committed  by  copartner  in  course  of  tlieir  business.  Bnindaga 
V.  Mellon,  5  N.  D.  72,  63  N.  W.  200. 

C.  L.  4059.  8.  D.  Rev.  Civ.  C.  1755.  N.  D.  Rev.  C.  5850. 

Making  two  deposits  in  one  year  during  existence  of  a  banking  firm  is  a  dealing  within 
this  section.    Tobin  v.  McKinney,  14  S.  D.  62,  84  N.  W.  228. 
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Liability  of  partner  continues  after  dissolution  until  notice,  as  to  parties  doing  business 
with  partnership.    Cornwall  v.  McKinney,  12  S.  D.  118,  80  N.  W.  171. 

Dissolution;  effect  of  settlement;  setting  aside  contract.  Little  v.  Little,  2  N.  D.  175, 
49  N.  W.  736. 

Liquidation, 

C.  L.  4065.  S.  D.  Rev.  Civ.  C.  1761.  N.  D.  Rev.  C.  5850. 

As  to  foreclosure  by  advertisement  with  sheriff's  deed  not  being  subject  to  attack  on 
ground  of  invalidity  because  of  usury  in  mortgage.  Grove  v.  Great  Northern  Loan  Co. 
17  N.  D.  352,  116  N.  W.  346. 

Interest  of  deceased  partner  passes  to  administrator  from  surviving  partner  who  holds 
in  trust  for  liquidation.  McPherson  v.  Swift,  22  S.  D.  165,  113  Am.  St.  Rep.  907,  116 
N.  W.  76. 

Use  of  Fictitiotu  Name. 

C.  L.  4066.  S.  D.  Rev.  Civ.  C.  1762.  N.  D.  Rev.  C  6858. 

Objection  ^nat  certificate  of  partnership  has  not  been  filed  can  only  be  taken  by  plead- 
ing the  same.    Heegaard  v.  Dakota  L.  &  T.  Co.  3  S.  D.  569,  54  X.  W.  656. 

Owners  of  several  ships  operating  them  jointly  are  liable  as  partners.  Braithwaite  v. 
Aikin,  1  N.  D.  475,  48  N.  W.  361. 

C.  L.  4066,  4068.  S.  D.  Rev.  Civ.  C.  1762,  1764.         N.  D.  Rev.  C.  5858,  5860. 

Inapplicable  to  firm  name  showing  only  surnames  of  parties.  Walker  v.  Stimmel,  13 
N.  D.  484,  107  N.  W.  1081. 

Failure  of  partnership  to  file  certificate  containing  their  full  names  will  not  invalidate 
their  transaction.    Borce  v.  De  Jong,  22  S.  D.  163,  116  N.  W.  83. 

'  Insurance. 

C.  L.  4097.  S.  D.  Rev.  Civ.  C.  1793.  N.  D.  Rev.  C.  5890. 

Corporation  undertaking  to  guarantee  fixed  revenue  per  acre  for  farm  lands  is  an  in- 
surance company  within  statute.  State  v.  Hogan,  8  N.  D.  301,  78  N.  W.  1051,  73  A.  S.  R. 
759,  45  L.R.A.  166. 

C.  L.  4104.  S.  D.  Rev.  Civ.  C.  1800.  N.  D.  Rev.  C.  .'5897! 

Failure  to  give  notice  under  mortgage  clause  agreement  of  material  changes  in  prop- 
erty will  avoid  policy.    Ormsby  v.  Ins.  Co.  5  S.  D.  72,  58  X.  W.  301. 

Liability  of  mortgagee  for  premium.  St.  Paul  Ins.  Co.  v.  Upton,  2  N.  D.  229,  50  N.  W. 
702. 

Mortgagee  to  whom  policy  is  made  payable  may  sue  alone  where  his  claims  exceed 
amount  of  insurance.    Travelers'  Ins.  Co.  v.  Ins.  Co.  1  N.  D.  151,  45  N.  W.  703. 

C.  L.  4112.  S.  D.  Rev.  Civ.  C.  1808.  N.  D.  Rev.  C.  5905. 

Company  not  liable  if  insured  had  no  interest  in  insured  property  at  time  of  loss. 
Tierney  v.  Ins.  Co.  4  N.  D.  565,  62  N.  W.  642;  Ormsby  v.  Ins.  Co.  5  S.  D.  72,  58  N.  W. 
301. 

Immaterial  variance  as  to  encumbrance,  value,  or  size  of  property  will  not  vitiate 
policy.    McNamara  v.  Ins.  Co.  1  S.  D.  342,  47  N.  W.  288. 

C.  L.  4123.  S.  D.  Rev.  Civ.  C.  1819.  N.  D.  Rev.  C.  5917. 

Materiality  of  representation.    Waterbury  v.  Ins.  Co.  6  D.  468,  43  N.  W.  697. 

C.  L.  4126.  S.  D.  Rev.  Civ.  C.  1822.  N.  D.  Rev.  C.  5920. 

Clause  avoiding  policy  in  case  property  is  encumbered  not  waived  by  Insurer's  neglect 
to  make  inquiry  if  such  encumbrance  is  a  chattel  mortgage.  Harding  v.  Ins.  Co.  10  8.  D. 
64,  71  N.  W.  755. 

C.  L.  4131.  S.  D.  Rev.  Civ.  C.  1827.  N.  D.  Rev.  C.  5925. 

Failure  to  build  a  chimney  as  promised  will  not  avoid  policy.  Waterbury  v.  Ins.  Co. 
6  D.  468,  43  N.  W.  697. 

C.  L.  4146.  S.  D.  Rev.  Civ.  C.  1842.  N.  D.  Rev.  C.  5941. 

Insuring  under  an  assumed  name.    Pollard  v.  Ins.  Co.  1  S.  D.  570,  47  N.  W.  1060. 

Condition  rendering  policy  void  on  procuring  additional  insurance  without  consent  ol 
company  cannot  be  waived  by  agent  whose  agency  has  expired.  Smith  v.  Ins.  Co.  6  D 
433,  43  N.  W.  810. 

Representations  in  application  signed  by  agent  disregarded.  South  Bend  Toy  Co.  v. 
Tns.  Co.  2  S.  D.  17,  48  N.  W.  310 
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Knowledge  of  facts  by  agent  may  be  a  waiver.    Lyon  v.  Ins.  Co.  6  D.  67,  50  N.  W.  483. 

Devesture  of  title  by  sherifTK  (i?ed  being  proved  it  is  error  to  allow  plaintiff  to  show 
deed  to  be  void.    Tiemey  v.  Ins.  Co.  4  N.  D.  505,  62  X.  W.  642. 

Failure  of  mortgagee  to  notify  company  of  changes  in  condition  of  property.  Ormsby 
V.  Ins.  Co.  5  a.  D.  72,  58  X.  \V.  301. 

False  statements  in  application  and  medical  examination  for  life  insurance  constitute 
breach  of  warranty.    Knudsoii  r.  Legion  of  Honor,  7  S.  D.  214,  63  X.  VV.  911. 

C.  L.  4163.  S.  D.  Rev.  Civ.  C.  1849.  X.  D.  Rev.  C.  5948. 

Insurance  company  acknowledging  receipt  of  premium  in  renewal  policy  cannot  deny 
«ume  in  action  on  policy.  Peever  Mercantile  Co.  v.  State  Mut.  F.  Amo.  S3  S.  D.  1,  119 
N.  W.  1008.  , 

C.  L.  4163.  S.  D.  Rev.  Civ.  C.  1859.  N.  D.   Rev.  C.  5960. 

Forfeiture  waived  by  demanding  judgment  for  premium  note.  Johnson  v.  Ins.  Co.  1 
.N.  D.  167,  45  X.  \V.  799. 

Undisclosed  encumbrances  will  avoid  policy.    Peet  v.  Ins.  Co.  7  S.  D.  410,  64  X.  W.  206. 

C.  U  4166.  S.  D.  Rev.  Civ.  C.  1862.  X.  D.  Rev.  C.  .".nCS 

Premium  note  past-due  is  collectible  though  policy  is  void  while  due  and  unpaid.  St. 
Paul  Ins.  Co.  v.  Coleman,  6  D.  458,  43  X.W.  693;  St.  Paul  Ins.  Co.  v.  Xeidecken.  0  1). 
494.  43  X.  \\.  «»0:  Johnson  v.  Ins.  Co.  1  X.  D.  167,  56  X.  \V.  799. 

C.  L.  4175.  S.  D.  Rev.  Civ.  C.  1871.  X.  D.  Rev.  C.  397.3. 

Negligence  of  assured  will  not  avoid  policy.  Angler  v.  Ins.  Co.  10  S.  D.  82,  71  X.  W 
701,  65  A.  S.   R.  685. 

C.  L.  4178.  .S.  1).  Rev.  Civ.  C.  1874.  •  X.  D.  Rev.  C.  5976. 

Objection  to  proofs  of  loss  come  to  late  after  suit  brought.  Fosmark  v.  Eqtiitable  P. 
Asso.  23  S.  n.  102.  120  X.  VV.  777. 

C.  L.  4170.  S.  D.  Rev.  Civ.  C.  1875.  X.  D.  Rev.  C.  577. 

Proof  of  lows;  waiver  of  notice  and  defects  therein;  Purcell  v.  Ins.  Co.  5  X.  D.  100, 
64  X.  W.  943;  Peet  v.  Ins.  Co.  1  S.  D.  462,  47  X.  \V.  532. 

Objections  to  proof  of  loss  no*  '-  --le  within  reasonable  time  deemed  waived.  Angier 
V.  Ins.  Co.  10  S.  D.  82,  71  N.  W.  761. 

Proof  of  loss  waived  where  adjuster  investigates  loss  and  causes  assured  to  believe  it 
will  be  paid.    Hitchcock  v.  Ins.  Co.  10  S.  D.  271,  72  X\  W.  898. 

Objection  to  sufficiency  of  proofs  of  loss,  on  specific  ground,  is  waiver  of  all  other 
grounds.    Enos  v.  St.  Paul  F.  &  M.  Ins.  Co.  4  8.  D.  639,  67  N.  W.  919,  46  A.  8.  R.  796. 

Ouaranty. 

C.  L.  4275.  S.  D.  Rev.  Civ.  C.  1971.  N.  D.  Rev.  C.  6077. 

Where  one  has  collected  money  on  note  which  he  has  not  paid  over,  the  moral  obliga- 
tion to  pay  is  sufficient  to  support  guaranty.  Rankin  v.  Matthiesen,  10  S.  D.  628,  75 
X.  W.  196. 

C.  L.  4277.  S.  D.  Rev.  Civ.  C.  1973.  X.  D.  Rev.  C.  6070. 

Oral  contract  to  pay  debt  of  another.  McArthur  v.  Dryden,  6  X.  D.  438,  71  X.  W. 
125;   McMillan  v.  Aitchiaon,  3  X.  D.   183,  54  X.  W.   1030. 

Promise  to  see  that  one  gets  his  money  from  third  person  an  original  agreement  and 
binding,  though  not  in  writing.    Meldrum  v.  Kenefick,  15  S.  D.  370,  89  X.  VV.  863. 

One's  agreement  to  pay  another's  claim  to  discharge  his  own  obligation  as  "original 
obligation. "     Grimsrud  Shoe  Co.  v.  Jackson,  22  S.  D.  114,  115  X.  VV.  656. 

Validity  of  lessor's  oral  promise  to  pay  for  goods  delivered  to  lessee. 
Wood  V.  i)o<lge,  23  S.  D.  95.  120  X.  VV.  774. 

C.  L.  4278.  S.  D.  Rev.  Civ.  C.  1974.  X.  D.   Rev.  C.  6080. 

Test  is  wlu'tlier  or  not  there  has  been  mutual  assent  or  meeting  of  minds  necessary  to 
existence  of  contract.     Standard  Sewing  Mach.  Co.  v.  Church,  11  X.  D.  — ,  92  X.  W.  805. 

Mutual  assent  or  meeting  of  minds  necessary  to  make  guaranty  absolute.  Standard 
Sewing  Mach.  Co.  v.  Church.  11   X.  1).  420,  92  X.  VV.  805. 

Offer  to  guaranty  fulfillment  of  obligations  by  agent,  is  not  binding  until  receipt  of 
notice  of  acceptance.  William  Deering  4  Co.  v.'Mortell,  21  S.  D.  159,  16  L.KA.(X.S.) 
352,  110  N.  VV.  86. 
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C.  L.  4280.  S.  D.  Rev.  Civ.  C.  1076. 

"For  value  received  we  hereby  guarantee  the  colK'ption  of  the  within  note,"  fjuarantees 
oiilv  that  makers  were  solvent.  Roberts,  Throp  i  Co.  v.  Laughlin,  4  N.  D.  167,  69 
N.  \\.  967. 

C.  L.  4284.  S.  D.  Rev.  Civ.  C.  1980.  N.  D.  Rev.  C.  6086. 

Guaranty  by  indorser  makes  purchaser  indorsee  within  rule  protecting  innocent  pur- 
chasers. Dunham  v.  Peterson,  6  X.  D.  414,  07  X.  W.  293,  .57  A.  S.  R.  556,  36  L.R.A. 
232. 

Notice  of  acceptance  not  necessarv  to  render  absolute  guarantor  liable.  Fisk  v.  Stone, 
B  D.  35,  50  X.  W.  125. 

When  verbal  guaranty  will  be  sufficient.     Dodge  v.  Furl)er,  6  D.  217,  30  X.  -\V.  831. 

In  absence  of  contract,  grantee  in  deed  does  not  guarantee  payment  of  mortgage  on 
land.    Granger  v.  Roll,  6  S.  D.  611,  02  X.  W.  970.       ' 

"I  hereby  guarantee  collection  and  payment  within  Ave  years  from  the  date  hereof." 
guaranty  both  of  collection  and  payment.    Greely  v.  McCoy,  3  S.  D.  218,  52  X.  VV.  1050. 

Guaranty  to  "satisfy  all  orders  Mr.  G.  gives  this  spring,  such  as  ploughs  and  culti- 
vators," complete  in  itself.  Gilbert  v.  Moline  Plough  Co.  119  V.  S.  491,  30  L.  ed.  476, 
7  S.  Ct.  R.  305. 

"Guaranty  of  collection  of'the  within  note,"  guarantees  that  mak?rs  were  solvent  when 
note  was  made.     Roberts,  Throp  A.  Co.  v.  Laughlin,  4  N.  D.   167,  59  N.  W.  967. 

ex.  4289.  S.  D.  Rev.  Civ.  C.  1966.  N.  D.  Rev.  C.  6091. 

Change  of  guaranty;  release  of  guarantor.  Moline  Plow  Co.  v.  Gilbert.  3  D.  239,  15 
X.  W.  1;  Foley-Wadsworth  Imp.  Co.  v.  Solomon,  9  S.  D.  511,  70  N.  W.  639. 

C.  L.  4290.  S.  D.  Rev.  Civ.  C.  1986.  N.  D.  Rev.  C.  6092. 

Release  of  guarantor  by  failure  to  bring  action  within  reasonable  time.  Stackpole  v. 
Trust  Co.  10  8.  D.  389,  73  N.  W.  258;  Roberts.  Throp  &  Co.  v.  Laughlin,  4  N.  D.  107. 
59  N.  W.  967. 

Guarantor  not  released,  unless  there  be  some  act  by  creditor  by  which  obligation  of 
principal  is  without  guarantor's  consent  altered,  or  his  riglits  impaired.  Bailey  Loan 
C^o.  V.  Seward,  9  S.  D.  326.  69  X.  W.  58. 

As  to  agreement  etxending  time  of  payment  of  indebtedness,  exonerating  guarantor. 
Foster  County  State  Bank  v.  Hester,  18  X.  D.  135,  119  X.  W.  1044. 

Alortgagor  who  becomes  surety  on  conveyance  to  grantee  who  assumes  mortgage  with 
mortgagee's  consent,  is  discharced  by  extension  of  time  of  payment.  Iowa  Loan  &  Trust 
Co.  v.  Schnose,  19  S.  D.  248,  103  N.  \V.  22,  9  A.  4  E.  Ann.  Cas.  255. 

C.  L.  4294.  S.  D.  Rev.  Civ.  C.  1990.  X.   D.   Rev.  0.   6096. 

Delay  in  collection  will  not  release  an  absolute  guaranty.  Porter  v.  Andrus,  10  N.  D. 
358.  88"  N.  W.  507. 

Suretyship. 

C.  L.  4297.  S.  D.  Rev.  Civ.  C.  1993.  N.  D.  Rev.  C.  6099. 

Wife  becomes  surety  only  by  signing  land  mortgage  with  husband,  without  signing 
note.     Peoples  Bank  v.  Francis,  8  X.  D.  369,  79  N.  W.  853. 

Surety  contracts  primarily  for  benefit  of  debtor,  but  a  guarantor,  for  benefit  of  creditor. 
Bailey  Loan  Co.  v.  Seward,  9  S.  D.  326,  69  X.  W.  58. 

C.  L.  4298.  S.  D.  Rev.  Civ.  C.  1994.  N.  D.  Rev.  C.   6100. 

Parol  evidence  admissible  to  show  that  apparent  joint  maker  of  note  is  surety.  Wind- 
horst V.  Bergendahl,  21  S.  D.  218,  1.30  Am.  St.  Rep.  715,  111  N.  VV.  544. 

C.  L.  4299.  S.  D.  Rev.  (Jiv.  C.  1995.  X.  D.  Rev.  C.  6101. 

Surety  cannot  be  held  beyond  express  terms  of  his  contract.  Northern  Light  Lodge  v. 
Kennedy,  7  X.  D.  146.  73  X.  W.  524. 

('ontract  of  suretyship  in  behalf  of  partneiship  continues  no  longer  than  partnershiji 
itself.     London  Fire  Ins.  Co.  v.  Holdt,  10  S.  D.  171,  72  X.  W.  403. 

Sureties  on  fidelity  bond  of  firm  as  agents,  not  liable  for  acts  of  member  after  dissolu- 
tion. Standard  Oil  Co.  v.  Amestad,  6  N.  D.  255,  69  X.  W.  197,  34  L.R.A.  861,  66  A. 
R.  R.  604. 

Release  of  surety  bv  failure  of  creditor  to  collect  collateral  security;  surety  must  give 
notice.     Bailey  Loan  Co.  v.  Seward,  9  S.  D.  326.  69  N.  W.  58. 

Collateral  security  need  not  be  exhausted  before  commencing  action  against  surety. 
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Depring  Co.  v.  Rtissell,  6  N.  D.  319,  65  N.  W.  691 ;  Bingham  v.  Means,  4  N.  D.  437,  61 
N   W.  808,  27  L.R.A.  267. 

Liability  when  each  surety  signs  a  bond  for  only  a  specified  amount.  Custer  County  ▼. 
Albien,  7  S.  D.  482,  64  N.  W.  533. 

C.  L.  4303.  S.  D.  Rev.  Civ.  C.  1999.  N.  D.  Rev.  C.  6106. 

Extension  of  time  for  consideration,  without  knowledge  of  surety,  will  release.  Niblack 
V.  Champeney,  10  S.  D.  165,  72  N.  W.  402. 

Mortgagor  who  becomes  surety  on  conveyance  to  grantee  who  assumes  mortgage  with 
mortgagee's  consent,  is  discharged  by  extension  of  time  of  payment.  Iowa  Loan  &,  Trust 
Co.  V.  Schnose,  19  S.  D.  248,  103  N.  W.  22,  9  A.  &  E.  Ann.  Cas.  255. 

C.  L.  4305.  S.   D.  Rev.  Civ.  C.  2001.  N.  D.   Rev.   C.   6101. 

Notice  of  surety  to  proceed  against  principal  will  not  release  surety,  unless  creditor 
was  notified  to  sue.  Kennedy  v.  Falde,  4  D.  319,  29  N.  W.  007;  Bailey  Loan  Co.  v. 
Seward,  9  S.  D.  326,  69  N.  W.  58. 

C.  L.  4309.  S.  D.  Rev.  Civ.  C.  2006.  N.   D.   Rev.   C.   6111. 

Surety  paying  debt  is  subrogated  to  creditor's  rights.  Lien  v.  Bank,  12  S.  D.  317,  81 
N.  W.  628;  Sioux  Falls  Bank  v.  Lien,  14  S.  D.  410,  86  N.  W.  924;  Park  v.  Robinson,  15 
S.  D.  551,  91  N.  W.  344. 

As  to  right  of  surety  on  note  to  be  subrogated  to  rights  of  creditor  on  paying  same. 
Thurston  v.  Osborne-McMillan  Elevator  Co.  13  N.  D.  508,  101  N.  W.  892. 

C.  L.  4310.  S.  D.  Rev.  Civ.   C.  2006.  N.  D.  Rev.  C.  6112. 

Sureties  on  appeal  bond  not  released  by  refusal  to  resort  to  collateral  security,  unless 
prejudice  is  shown.    Bingham  v.  Mears,  4  N.  D.  437,  61  N.  W.  808,  27  L.RA.  257. 

Application  of  property  of  maker  of  note  before  surety's  to  satisfy  obligation.  State 
v.  Mellette,  21  S.  D.  404,  113  N.  W.  83. 

Letter  of  Credit. 

C.  L.  4312.  S.  D.  Rev.  Civ.  C.  2008.  N.  D.  Rev.  C.  6114. 

What  writing  constitutes.    Parlin  v.  Hall,  2  N.  D.  473,  52  N.  W.  405. 

lAeni. 

C.  L.  4323.  S.  D.  Rev.  Civ.  C.  2019.  N.  D.  Rev.  C  6125. 

Order  of  discharge  ot  assignee  for  benefit  of  creditors  as  final  judgment.  Freeman  v. 
Wood,  14  N.  D.  95,  103  N.  W.  392. 

C.  L.  4324.  S.  D.  Rev.  Civ.  C.  2020.  N.  D.  Rev.  C.  6126. 

Junior  mortgagee  may  pay  prior  mortgage  or  interest  after  default  thereon,  and 
add  amount  so  paid  to  his  own  lien.    Foster  v.  Furlong,  8  N.  D.  282,  76  N.  W.  986. 

Right  of  plaintiff  in  action  to  foreclose  deed  as  mortgage,  to  credit  for  taxes  paid 
and  interest  paid  on  prior  mortgage  to  protect  lien.  Merdiants  State  Bank  v.  Tufts, 
14  N.  D.  238,  116  Am.  St.  Rep.  682,  103  N.  W.  760. 

C.  L.  4325.  S.  D.  Rev.  Civ.  C.  2021.  N.  D.  Rev.  C.  6127. 

Chattel  mortgage  is  within  provision  of  this  chapter.  Everett  v.  Buchanan,  2  D.  249, 
6  N.  W.  439. 

V 

C.  L.  4328.  S.  D.  Rev.  Civ.   C.  2024.  N.  D.  Rev.  C.  6130. 

Under  lease  providing  that  title  to  crop  shall  remain  in  landlord  until  division, 
tenant's  mortgage  of  ungrown  crops  passes  no  title.  Savings  Bank  v.  Canfield,  12  S.  D. 
330,  81   N.  W.  630. 

Chattel  mortgage  on  unplanted  crop  within  statute.  McKay  v.  Shotwell,  6  D.  124, 
.50  N.  W.  622;  Schweinber  v.  Elevator  Co.  9  N.  D.  113,  81  N.  W.  35;  Donovan  v. 
Elevator  Co.  7  N.  D.  513,  75  N.  W.  809,  66  A.  S.  R.  674;  Nichols,  Shepard  &  Co.  v. 
Barnes,  3  D.  148,  14  N.  W.  110;  Hostetter  v.  Elevator  Co.  4  N.  D.  357,  61  N.  W.  49; 
Merchants  Nat.  Bank  v.  Mann,  2  N.  D.  456,  51  N.  W.  946;  Grand  Forks  Bank  v.  Elevator 
Co.  6  D.  357,  43  N.  W.  806;  Mort.  Bank  &  Inv.  Co.  v.  Hanson,  3  N.  D.  465,  67  N.  W. 
345:  Phil.  Best  Brewing  Co.  v.  Hurlbut,  6  D.  62,  37  N.  W.  763. 

Mortgage  on  ungrown  crop  need  not  be  refiled  after  its  growth.  Grand  Forks  Bank 
V.  Elevator  Co.  6  D.  357,  43  N.  W.  806. 

Mortgage  upon  tenant's  interest  in  crop  attaches  on  division.  Bidgood  v.  Elevator 
Co.  9  N.  D.  627,  84  N.  W.  561,  81  A.  S.  R.  604. 
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Owner  of  threshing  rig  may  mortgage  its  future  earnings.  Sykes  t.  Haonawalt,  5 
N.  D.  335,  65  N.  W.  682  j  Reynolds  v.  Strong,  10  N.  D.  81,  86  N.  W.  987. 

Mortgage  on  crop  to  be  grown  on  land  given  before  acquiring  lease  of  land,  is 
valid.    Iverson  v.  Soo  Elevator  Co.  22  S.  D.  638,  119  N.  W.  1006. 

N.  D.  Rev.  C.  6131. 
As  to  mortgage  on  crop  covering  crop  to  be  sown  during  following  season.     Gordei 
V.  Hilliboe,  17  N.  D.  281,  115  N.  W.  843. 

C.  L.  4330.  S.  D.  Rev.   Civ.  C.  2026.  N.  D.  Rev.  C.  6133. 

Title  to  mortgaged  property  remains  in  mortgagor.  Sanford  v.  Elevator  Co.  2  N.  D. 
6,  48  N.  W.  434;  Harding  v.  Ins.  Co.  10  S.  D.  64,  71  N.  W.  755;  Roberts  v.  Parker,  14 
S.  D.  323,  85  N.  W.  591;  Grand  Forks  Bank  v.  Elevator  Co.  6  D.  367,  43  N.  W.  806; 
Walter  A.  Wood  Co.  v.  Lee,  4  S.  D.  495,  57  N.  W.  238;  Everett  v.  Buchanan,  2  D.  249, 
6  N.  W.  439;  Keith  v.  Haggart,  4  D.  438,  33  N.  W.  465. 

Mortgagee  does  not  assign  mortgage  on  real  estate  by  executing  deed.  Yankton  B.  & 
L.  Ass.  V.  Bowling,  10  S.  D.  540,  74  N.  W.  438. 

In  action  of  claim  and  delivery  by  second  mortgagee,  mortgagor  cannot  set  up  prior 
mortgage.    James  v.  Wilson,  8  N.  D.  186,  77  N.  W.  603. 

0.  L.  4333.  S.  D.  Rev.  Civ.  C.  2029.  N.  D.  Rev.  C.  6136. 

Mortgagee  cannot  hold  mortgage  as  security  for  another  debt  after  mortgage  debt  is 
paid.    Locke  v.  Hubbard,  9  S.  D.  364,  69  N.  W.  588. 

C.  L.  4335.  S.  D.  Rev.  Civ.  C.  2031.  N.  D.  Rev.  C.  6138. 

Lien  of  chattel  mortgage  properly  filed  paramount  to  that  of  agister  for  subsequently 
pasturing  mortgaged  stock.  Wright  v.  Sherman,  3  S.  D.  290,  52  N.  W.  1093,  17  L.R.A. 
792;  First  Nat.  Bank  v.  Scott,  7  N.  D.  312,  75  N.  W.  254. 

Lien  for  personal  taxes  is  inferior  to  that  of  prior  mortgage.  Miller  v.  Anderson,  1 
S.  D.  539,  47  N.  W.  957,  11  A.  S.  R.  317. 

Lien  of  carrier  for  transportation  charges  on  property  is  inferior  to  that  of  chattel 
mortgage  of  which  carrier  has  notice.  Owen  v.'Ry.  Co.  11  S.  D.  153,  76  N.  W.  302,  74 
A.  S.  R.  786. 

C.  L.  4336.  S.  D.  Rev.  Civ.  C.  2032.  N.  D.  Rev.  C.  6139. 

Mortgage  of  real  estate  may  be  complete  without  power  of  sale.     Grant  County  v. 
Colonial  &  U.  S.  Mort.  Co.  3  S.  D.  390,  53  N.  W.  746. 
•Priority  of  purchase-money  mortgage.    Kalscheuer  v.  Upton,  6  D.  449,  43  N.  W.  816. 

C.  L.  4337.  S.  D.   Rev.  Civ.  C.  2033.  N.   D.    Rev.    C.    6140. 

Mortgagee  not  renuired  to  ascertain  whether  mortgagor  has  subsequently  incumbered 
part  of  premises.    Blanchette  v.  Farsch,  18  S.  D.  20,  99  N.  W.  79. 

As  to  marshaling  securities.  Merchants  State  Bank  v.  Tufts,  14  N.  D.  238,  116 
Am.  St.  Rep.  682,  103  N.  W.  760. 

C.  L.  4338.  S.  D.  Rev.  Civ.  C.  2034.  N.  D.  Rev.  C.  6141. 

Junior  mortgagee  may  redeem  from  sale  under  prior  mechanic's  lien  of  which  sale  he 
had  no  notice.    American  Bank  &  Trust  Co.  v.  Lynch,  10  S.  D.  410,  73  N.  W.  908. 

None  but  lien  holder  can  object  to  payment  and  redemption  from  lien  before  claim  due. 
Kalscheuer  v.  Upton,  6  D.  449,  43  N.  W.  816. 

Mortgagor's  consent  to  forfeiture,  void  as  against  other  lien  holders.  Everett  v. 
Buchanan,  2  D.  249,  6  N.  W.  439. 

Unrecorded  assignment  of  mortgage  is  void  as  to  subsequent  purchasers  or  encum- 
brancers in  good  faith.    Merrill  v.  Luce,  6  S.  D.  354,  61  N.  W.  43,  55  A.  S.  R.  844. 

Junior  chattel  mortgagee  mav  redeem  from  prior  mortgage  any  time  before  sale. 
De  Luce  v.  Root,  12  S.  D.  141,  80  N.  W.  181. 

C.  L.  4339.  S.  D.  Rev.  Civ.  C.  2035.  N.  D.  Rev.  C.  6142. 

On  right  of  junior  mortgagee  to  redeem  at  any  time.  Home  Invest.  Co.  v.  Clarson, 
21  S.  D.  72,  309  N.  W.  507. 

Purchaser  at  foreclosure  of  second  mortgage,  being  informed  that  first  mortgage 
is  paid,  has  constructive  notice  of  second  mortgagee's  rights  under  redemption.  Malm- 
berg  v.  Peterson,  20  S.  D.  687,  108  N.  W.  339. 

.Junior  execution  creditor  redeeming  from  mortgage  foreclosure  continues  to  be  a 
creditor  and  is  also  subrogated  to  rights  of  mortgagee.  Mac  Gregor  v.  Pierce,  17  S.  D. 
51,  95  N.  W.  281. 


Digitized  by 


Google 


1160  .    STATl'TORY  ANNOTATIONS. 

C.  L.  4341.  S.  D.  Rev.  Civ.  C.  2037.  N.  D.  Bct.  C.  6144 

Payment  of  sum  named  in  mortgage  note  is  act  to  be  performed.  Bennett  ▼.  Ellis. 
13  S.  D.  401,  83  N.  W.  429. 

C.  L.  4342.  S.  D.  Rev.  Civ.  C.  2038.  X.  D.  Rev.  C.  6145. 
Sale  of  property  under  chattel  mortgage  extinguishes  lien.     La  Crosse  B.  &  S.  Co.  v. 

Anderson,  13  S.  D.  301,  83  N.  W.  331;  La  Crosse  B.  ft  S.  Co.  v.  Anderson,  9  S.  D.  560. 
70  N.  W.  877;  American  Banking  ft  Trust  Co.  v.  Lynch,  10  S.  D.  410,  73  X.  W.  908. 

Where  first  mortgagee  takes  possession  of  property  under  his  mortgage,  and  sells  same 
at  private  sale  without  foreclosure,  such  sale  is  a  conversion.     Lovejov  v.  Bank,  5  X. 

D.  623,  67  N.  W.  956. 

Mortgagee's  use  of  chattels  against  mortgagor's  will,  not  conversion.  Van  Dusen  ft  Co. 
v.  Arnold,  6  S.  D.  588,  59  X.  W.  961. 

Purchaser  of  mortgaged  property  liable  for  conversion.  Nichols,  Shepard  ft  Co.  v, 
Barnes,  3  D.  148,  14  N.  W.  110. 

Conversion  of  property  forfeits  lien.     Everett  v.  Buchanan,  2  D.  249,  6  X.  W.  439 

Wrongful  conversion  by  lienor  extinguishes  lien.  Mosteller  v.  Holboni,  21  S.  D.  547. 
114  N.  W.  693. 

C.  L.  4343.  S.  D.  Rev.  Civ.  C.  2039.  X.  D.  Rev.  C.  6146. 

Lien  of  mortgage  security  is  not  extinguished  by  running  of  statute  against  note. 
Alexander  v.  Ransom,  16  S.  D.  302,  92  N.  W.  418. 

As  to  lien  not  being  extinguished  bv  bar  of  action  upon  principal  obligation.  Colonial 
ft  U.  S.  Mortg.  Co.  v.  Northwest  Thresher  Co.  14  N.  D.  147,  70  L.R.A.  814,  116  Am.  St. 
Rep.  642,  103  X.  W.  915,  8  A.  ft  E.  Ann.  Cas.  1160. 

Mortgage  security  not  barred  by  running  of  statute  against  notes.  Philip  v.  Steams, 
20  S.  D.  220,  105  X.  W.  467,  11  A.  ft  E.  Ann.  Cas.  1108. 

C.  L.  4344.  S.  D.  Rev.  Civ.  C.  2040.  X.   D.   Rev.  C.  6147. 

By  sale  of  part  of  jnortgaged  property  lien  on  the  rest  not  discharged.  First  Xat. 
Bank  v.  Elevator  Co.  4  S.  D.  409,  57  X.  W.  77. 

C.  L.  4345.  S.  D.  Rev.  Civ.   C.   2041.  X.   D.  Rev.   C.  614S. 

Lien  on  personal  property  for  repairs  lost  bv  parting  with  possession.'  Burdick  v. 
Marshall,  8  S.  D.  308,  66  X.  W.  462.     . 

.    .  Mortgage. 

C.  L.  4346.  S.  D.  Rev.  Civ.  C.  2042.  N.  D.   Rev.  C.  6149. 

Of  personalty,  is  valid  as  between  parties,  though  not  witnessed.  Fisher  v.  Porter. 
11  S.  D.  311,  77  X.  W.  112;  Walter  A.  Wood  Co.  v.  Lee,  4  S.  D.  495,  67  X.  W.  238;  Peet 
V.  Ins.  Co.  7  S.  D.  410,  64  N.  W.  206. 

Extended  when  made  to  stand  for  some  debt  or  obligation  not  originallr  included. 
Peoples  Bank  v.  Francis,  8  N.  D.  369,  79  X.  W.  853. 

No  particular  form  of  words  necessary  to  constitute  chattel  mortgage.  Esshom  v. 
Hotel  Co.  7  S.  D.  74,  63  X.  \V.  229. 

Mortgagee  has  only  a  lien  upon  the  property,  and  not  the  legal  title.  Sandmeyer  >. 
Ins.  Co.  2  S.  D.  346,  50  X.  W.  353. 

Lease  of  building  containing  clause  giving  lien  for  rent  on  the  lessee's  chattels,  not 
eliattel  mortgace  within  statute  requiring  delivery  of  cop*.  Kennedv  v.  Hull,  14  S. 
O.  234,  85  X.  VV.  223. 

Lease  of  realty  making  rent  lien  on  building  and  improvements,  is  an  encumbrance  in 
nature  of  mortgage.    Peet  v.  Ins.  Co.  7  S.  D.  410,  64  X.  W.  206. 

Mortgage  as  lien  only.  Xorthwestern  Port  Huron  Co.  v.  Iverson,  22  S.  D.  314,  13,1 
Am.  St.  Rep.  920,  117  X.  W.  372. 

C.  L.  4346^348.  S.  D.  Rev.  Civ.  C.  2042-2044.       X.  D.  Rev.  C.   6149-6151. 

As  to  mortgage  not  transferring  title  or  right  of  possession  to  mortgagee.    Xash  v. 
•Northwest  Land  Co.  15  X.  D.  560,  108  X.  W.  792. 

As  to  what  instrument  constitutes  mortgage.  Langmaack  v.  Keith,  19  S.  D.  351,  103 
X.  W.  210. 

S.  D.  Rev.  Civ.  C.  2042,  2047,  2052. 
C.  L.  4346,  4351,  4356.  X.  D.  Rev.  C.  6149,  6154,  6162. 

As  to  real  estate  being  subject  to  mortgage  by  holder  of  legal  title  between  foreclosure 
sale  and  expiration  of  redemption  period.  Xorth  Dakota  Horse  ft  Cattle  Co.  t.  Serum- 
Card,  17  X.  D.  466,  29  L.R.A.(X.S.)  508,  117  X.  W.  453. 
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C.  L.  4348.  S.  D.  Rev.  Civ.  C.  2044.  N.  D.  Rev.  C.  6151. 

Warranty  deed  ^iven  to  trustee  to  secure  payment  of  notes  is  a  mortgage.  David 
Bradley  &  Co.  v.  Uelgerson,  14  S.  D.  693,  86  N.  W.  634. 

Fraudulent  conveyance  of  realty  by  one  holding  it  as  security  to  purchaser  with  knoxvl- 
rdge  is  only  effective  as  assignment  of  grantor's  mortgage  interest.  Shimerda  v.  Wolil- 
ford,  13  S.  D.  165,  82  N.  W.  393. 

Conveyance  of  real  property  to  third  person  in  trust  as  security  for  a  debt  operates  as 
mortgage.    Merrill  v.  Hurley,"  6  S.  D.  592,  62  N.  W.  958,  55  A.  S.  R.  859. 

Validity  of  mortgage  can  only  be  questioned  by  purchaser  or  encumbrancer  in  good 
faith.     Murphy  v.  Plankinton  Bank,  13  S.  D.  501,  83  N.  W.  575. 

As  to  right  to  give  trust  deed  as  security  for  payment  of  indebtedness.  Brown  v. 
Comonow,  17  N.  D.  84,  114  N.  W.  728. 

As  to  when  assignment  is  given  for  security  onlv.     Fifer  v.  Fifer,  13  N.  D.  20,  99  N. 
•  \V.  763. 

As  to  when  absolute  deed  constitutes  mortgage.  Wells  v.  Geyer,  12  X.  D.  316,  96  X. 
W.  289. 

Transfer  of  real  property  by  deed  to  secure  loan,  constitutes  a  mortgage.  Krug  v. 
Kautz,  21  S.  D.  461,  113  N.  W.  623. 

V.  L.  4348,  4350.  8.  D.  Rev.  Civ.  C.  2044,  2046.        N.  D.  Rev.  C.  6151,  0153. 

As  to  necessity  of  grantor  in  security  deed  tendering  all  indebtedness  due  grautrc 
before  he  can  compel  reconveyance.    Smith  v.  Jensen,  16  N.  D.  408,  114  N.  W.  306. 

C.  L.  4351.  S.  D.  Rev.  Civ.  C.  2047.  X.   D.  Rev.  C.  6155'. 

Woman  signing  mortgage  with  her  husband  and  acquiring  title  afterward  holds  same 
for  mortgagee.    Yerkes  v.  Hadley,  5  D.  324,  40  N.  W.  340,  2  L.R.A.  263. 

Assignment  of  mortgage  note.  Merrill  v.  Hurlev,  6  S.  D.  592,  62  N.  W.  058,  55  A. 
S.  R.  859. 

C.  L.  4352.  S.  D.  Rev.  Civ.  C.  2048.  X.  D.  Rev.  C.  6158. 

As  to  right  to  mortgage  property  adversely  held.  Galbraith  v.  Payne,  12  N.  D.  164, 
96  N.  W.  258. 

C.  L.  4363,  4354.  S.  D.  Rev.  Civ.  C.  2049^  2050.         N.  D.  Rev.  C.  6159,  6160. 

Power  of  sale  is  trust  to  he  executed  in  good  faith.  Everett  v.  Buchanan,  2  D.  24U, 
6  N.  W.  439. 

Mortgagor  may  grant  power  of  sale  in  trust  for  benefit  of  both  parties.  Robinson  v. 
McKinney,  4  D.  200,  29  N.  W.  658. 

Mortgagor  empowered  to  confer  power  of  sale  upon  mortgagee  or  any  other  person. 
Urown  v.  Comonow,  17  N.  D.  84,  114  N.  W.  728. 

As  to  remedy  of  power  of  sale  in  mortgage.  Olson  v.  Casselman,  15  N.  D.  34,  105  X. 
W.  1105. 

Mortgage  of  realty  may  be  complete  without  power  of  sale;  only  a  mortgage  with 
e.xpress  power  of  sale  may  be  foreclosed  by  advertisement.  Grant  Co.  v.  Col.  &  U.  S. 
Mort.  Co.  3  S.  D.  390,  53  N.  W.  746. 

Power  of  sale  is  a  power  coupled  with  an  interest;  is  not  terminated  by  mortgagor's 
death.  Reilly  v.  Phillips,  4  S.  D.  604,  57  N.  W.  780;  Orandin  v.  Emmons,  10  N.  D. 
223,  86  N.  W.  723. 

Removal  of  building  from  mortgaged  premises  will  not  destroy  lien  thereon.  Dakota 
Loan  &  Trust  Co.  v.  Parmalee,  5  S.  D.  341,  68  N.  W.  811. 

C.  L.  4357.  S.  D.  Rev.  Civ.  C.  2053.  N.   D.  Rev.  C.  6163. 

One  obtaining  title  through  attachment  is  not  purchaser  in  good  faith,  so  as  to  defeat 
prior  unrecorded  deed  which  is  in  fact  a  mortgage.  Murphy  v.  Bank,  13  8.  D.  501,  83 
N.  W.  676;  Kohn  v.  Lapham,  13  8.  D.  78,  82  N.  W.  408. 

Senior  mortgage  restored  to  its  proper  place  by  court  of  equity.  Upton  v.  Hugos, 
7.  S.  D.  476,  64  N.  W.  523;  Ricker  v.  Stott,  13  S.  D.  208,  83  N.  W.  47. 

Lien  of  chattel  mortgage  properly  filed  is  paramount  to  that  of  agister  for  subse- 
quently pasturing  mortgaged  stock.  Wright  v.  Sherman,  3  S.  D.  290,  52  N.  W.  1093,  17 
L.R.A.  792;  First  Nat.  Bank  v.  Scott,  7  N.  D.  312,  76  X.  W.  254. 

C.  L.  4358.  S.  D.  Rev.  Civ.  C.  2064.  N.  D.  Rev.  C.  6164. 

Mortgagor  entitled  to  possession  until  foreclosure  and  time  of  redemption  has  expired. 
Shimerda  v.  Wohlford,  13  S.  D.  155,  82  N.  W.  393;  Yankton  B.  i  L.  Ass'n  v.  Dowling, 
10  8.  D.  635,  74  N.  W.  436;  McKay  v.  Shotwell,  6  D.  124,  60  N.  W.  622. 

Bill  of  sale  to  secure  a  debt  constitutes  a  mortgage  as  between  parties,  and  does  not 
entitle  mortgagee  to  possession.    Rosenbaum  t.  Ross,  4  8.  D.  184,  56  N.  W.  114. 
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Receiver  may  be  appointed  to  take  possession  of  property  on  foreclosore.  Roberts  r. 
Parker,  U  S.  D.  323,  86  N.  W.  591. 

Mortgagee  cannot  take  possession  of  land  before  foreclosure  in  absence  of  claose  ex- 
pressly permitting  it.    McClory  t.  Ricks,  11  N.  D.  38,  88  N.  W.  1042. 

Necessity  of  mortgagor's  consent  to  possession  by  mortgagee.  Nash  v.  Northwest 
Land  Co.  15  N.  D.  566, 108  N.  W.  792. 

C.  L.  4360.  8.  D.  Rev.  Qv.  C.  2056.  N.  D.  Rev.  C.  6166. 

Assignment  of  real-estate  mortgage  is  proper  instrument  for  record.    Merrill  v.  Luce, 

6  S.  D.  354,  61  N.  W.  43,  55  A.  S.  R.  844. 

C.  L.  4361.  S.  D.  Rev.  Civ.  0.  2057.  N.  D.  Rev.  C.  6167. 

Neglect  to  take  and  record  assignment  cannot  prejudice  an  innocent  purchaser.  Pick- 
ford  V.  Peebles,  7  8.  D.  166,  63  N.  W.  779. 

C.  L.  4364.  8.  D.  Rev.  Civ.  C.  2060.  N.  D.  Rev.  C.  6172. 

Presumptions  that  certificate  of  officer  on  discharge  was  proper.    Jones  v.  Trust  Ca 

7  S.  D.  122,  63  N.  W.  553. 

Tender  of  amount  due  on  mortgage,  and  its  deposit  in  bank  as  provided  by  law,  is 
payment  and  satisfaction  and  renders  mortgagee  liable  for  this  penalty.  Kronebusch  v. 
Raumin,  6  D.  243,  42  N.  W.  656. 

Demand  made  in  another  state  upon  mortgagee  and  his  refusal  or  neglect  there  to 
execute  and  discharge  same  does  not  subject  such  mortgagee  to  penalty,  but  renders  him 
liable  for  consequential  damages.    Jones  v.  Trust  Co.  7  S.  D.  122,  63  N.  W.  553. 

Forfeiture  can  be  recovered  only  by  counting  expressly  upon  the  statute.  Greenberg 
v.  Bank,  5  N.  D.  483,  67  N.  W.  697;  Peckham  t.  Van  Bergen,  10  N.  D.  43,  84  N.  \V. 
566. 

C.  L.  4365.  8.  D.  Rev,  Civ.  C.  2061.  N.  D.  Rev.  C.  6173. 

Complaint  in  action  for  failure  to  release  paid  mortgage  must  allege  that  expense  of 
release  was  paid  or  tendered.     Mader  v.  Piano  Mfg.  Co.  17  S.  D.  553,  97  N.  W.  843. 

§§  1-3,  c.  96,  1897  S.  D.        8.  D.  Rev.  Civ.  C.  2066-2068. 

Failure  of  mortgage  owner  to  file  name  and  address  will  not  forfeit  accrued  interest 
Bruce  v.  Wanzer,  20  S.  D.  277,  105  N.  W.  282. 

C.  L.  4370.  8.  D.  Rev.  Civ.  C.  2070.  N.  D.  Rev.  C.  6178 

Deed  absolute  in  form,  although  intended  as  mortgage,  is  properly  recorded  in  record 
of  deeds.  Merchants  State  Bank  v.  Tufts,  14  N.  D.  238,  116  Am.  St.  Rep.  682,  103  N. 
W.  760. 

C.  L.  4371.  8.  D.  Rev.  Civ.  C.  2071.  N.  D.  Rev.  C.  6179. 

Action  to  have  trust  deed  declared  a  mortgage.  McKenna  v.  Whittaker,  9  S.  D. 
442,   69  N.   W.   587. 

Purported  absolute  deed  cannot  be  defeated  by  parol  defeasance  as  against  mortgagee 
without  actual  notice.     Patnode  v.  Deschenes,  15  N.  D.  100,  106  N.  W.  573. 

Mortgagee  without  actual  notice  of  rights  of  vendee  in  possession  under  contract  for 
defeasance,  is  innocent  purchaser.    Gray  v.  Harvey,  17  N.  D.  1,  113  N.  W.  1034. 

"Any  other  person"  as  used  in  statute  means  subsequent  purchasers  and  incumbrancers. 
Vallely  v.  First  Nat.  Bank,  14  N.  D.  580,  5  L.R.A.(N.S.)  387,  116  Am.  St  Rep.  700, 
106  N.  W.  127. 

C.  L.  4372.  S.  D.  Rev.  Civ.  C.  2072.  N.  D.  Rev.  C.  6180. 

Sufficiency  of  description.  Nichols,  Shepard  &  Co.  v.  Barnes,  3  D.  148,  14  N.  W.  110: 
First  Nat.  Bank  v.  Koechel,  8  8.  D.  391,  66  N.  W.  933;  Union  Nat  Bank  v.  Oium,  3 
N.  D.  193,  54  N.  W.  1034,  44  A.  S.  R.  533;  Russell  &  Co.  v.  Amundson,  4  N.  D.  112,  5)1 
N.  W.  477;  Crow  v.  Zollars,  11  S.  D.  203,  76  N.  W.  924;  Com.  State  Bank  v.  Elevator 
Co.  14  S.  D.  276,  85  N.  W.  219. 

Description  of  crop  and  land  in  crop  mortgage.  Coughran  v.  Sundback,  9  8.  D.  483, 
70  N.  W.  644;  Advance  Thresher  Co.  v.  Schmidt,  9  S.  D.  489,  70  N.  W.  646. 

Lease  making  rents  a  lien  on  personal  property  operates  as  chattel  mortgage.  Greelev 
V.  Winsor,  1  S.  D.  117,  45  N.  W.  325,  36  A.  8.  R.  720;  Peet  v.  Ins.  Co.  7  8.  D.  410, 
64  N.  W.  206 ;  Esshom  v.  Hotel  Co.  7  S.  D.  74,  63  N.  W.  229. 

Statute  applies  to  chattel  mortgage  on  unplanted  crop.  McKay  v.  Shotwell,  6  D. 
124,  50  N.  W.  622;  Schweinber  v.  Elevator  Co.  9  N.  D.  113,  81  N.  W.  35;  Donovan  ». 
Klevator  Co.  7  N.  D.  513,  75  N.  W.  809;  66  A.  8.  R.  674;  NichoU,  Shepard  &  Co.  v. 
Barnes,  3  D.  148,  14  N,  W.  110;  Hostetter  v.  Elevator  Co.  4  N.  D.  357,  61  N.  W.  49; 
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Merchants  Nat.  Bank  v.  Mann,  2  N.  D.  456,  61  N.  W.  946;  Grand  Forks  Bank  t.  Eleva- 
tor Co.  6  D.  357,  43  N.  W.  806;  Mort.  Bank  &  Inv.  Co.  v.  Hanson,  3  N.  D.  465,  67  N. 
VV.  345;  Phil.  Best  Brewing  Co.  v,  Hurlbut,  5  D.  62,  37  N.  W.  763. 

Owner  of  threshing  rig  may  mortgage  its  future  earnings.  Sykes  t.  Hannawalt,  5 
N.  D.  335,  65  N.  W.  682;  Reynolds  v.  Strong,  10  N.  D.  81,  86  N.  W.  987. 

Description  of  machine  must  be  definite,  or  earnings  not  covered.  Minn.  Thresh.  Ca 
V.  Skau,  10  S.  D.  636,  75  N.  W.  199. 

C.  L.  4373.  S.  D.  Rev.  Civ.  0.  2078.  N.  D.  Rev.  C.  7499. 

Mortgagee  cannot  sell  at  private  sale;  can  only  give  title  by  foreclosure.  Lane  v. 
Starr,  1  S.  D.  107,  45  N.  W.  212;  Everett  v.  Buchanan,  2  D.  249,  6  N.  W.  439. 

Sale  of  part  of  property  does  not  discharge  lien  as  to  rest.  First  Nat.  Bank  v.  Eleva- 
tor Co.  4  S.  D.  409,  57  N.  W.  77. 

Foreclosure  does  not  raise  presumption  that  property  sold  for  enough  to  pay  debt 
and  costs.    Baker  v.  Baker,  2  S.  D.  261,  49  N.  W.  1064,  39  A.  8.  R.  776. 

Foreclosure  can  only  be  made  on  breach  of  conditions;  mortgagee  cannot  declare  him- 
self insecure.    Humpfner  v.  Osborne  &  Co.  2  S.  D.  310,  50  N.  W.  88. 

Foreclosure  by  action.  Mortgagee  taking  possession  and  using  property  with  consent 
of  mortgagor,  not  conversion.    Van  Dusen  &  Co.  v.  Arnold,  5  S.  D.  588,  69  N.  W.  961. 

Sale  of  mortgaged  property  before  debt  becomes  due  gives  right  to  foreclose.  EUestad 
V.  Elevator  Co.  6  N.  D.  88,  69  N.  W.  44. 

Mortgagee  upon  default,  and  after  demand  and  refusal  may  replevin.  James  v.  Wilson, 
8  N.  D.  186,  77  N.  W.  603. 

Foreclosure  of  chattel  mortgage  can  only  be  by  advertisement  or  action.  First  Nat. 
Bank  v.  Elevator  Co.  4  8.  D.  409,  67  N.  W.  77. 

Mortgagee  may  take  possession  and  sue  third  party  for  conversion,  on  breach  of  con- 
ditions.  Sandager  v.  N.  P.  Elevator  Co.  2  N.  D.  3,  48  N.  W.  438;  First  Nat.  Bank  v. 
N.  W.  Elevator  Co.  4  S.  D.  409,  57  N.  W.  77 ;  Sanford  v.  Elevator  Co.  2  N.  D.  6,  48  N.  W. 
434;  Best  Brewing  Co.  v.  Elevator  Co.  5  D.  62,  37  N.  W.  763;  Perry  v.  Beaupre,  6  D.  49, 
."50  N.  W.  400. 

r 

C.  L.  4373-5.  S.  D.  Rev.  Civ.  C.  2073-2077. 

Foreclosure  of  chattel  mortgage  in  county  other  than  where  mortgage  was  executed 
and  filed,  is  void.  Northwestern  Port  Huron  Co.  v.  Iverson,  22  S.  D.  314,  133  Am. 
St.  Rep.  920,  117  N.  W.  372. 

S  3.  c.  70,  1901  S.  D.  8.  D.  Rev.  Civ.  C.  2076.  N.  D.  Rev.  C.  7508. 

Selection  of  places  for  sale  may  at  any  meeting  of  commissioners.  Felker  t.  Grant, 
10  S.  D.  141,  72  N.  W.  81. 

%  4,  c.  70,  1901  S.  D.  S.  D.  Rev.  Civ.  0.  2077.  N.  D.  Rev.  C.  7500-01. 

Publication  mav  be  in  any  paper  in  town  nearest  place  of  sale.  Felker  v.  Grant,  10 
S.  D.  141,  72  N.  W.  81. 

Failure  to  publish  notice  of  sale  for  twenty  days  does  not  release  lien.  Pitts  Agr. 
Works  V.  Baker,  11  8.  D.  342,  77  N.  W.  686;  Peoples  Saving  Inst.  v.  Miles,  76  Fed.  252, 
22  C.  C.  A.  152. 

Failure  to  publish  notice;  election  to  foreclose  by  action.  Edmonds  v.  Riley,  15  8.  D. 
470,  90  N.  W.  139. 

1  5,  c.  70,  1901  S.  D.  S.  D.  Rev.  Civ.  C.  2078.  N.  D.  Rev.  C.  7602. 

Failure  to  sell  within  twenty  days;  election  to  foreclose  by  action.  Pitts  Agr.  Works  v. 
Baker,  11  S.  D.  342,  77  N.  W.  586;  Peoples  Saving  Inst.  v.  Miles,  76  Fed.  252,  22  C.  C.  A. 
152;  Edmonds  v.  Riley,  15  8.  D.  470,  90  N.  W.  139. 

5  7,  c.  26,  1889  Dak.  8.  D.  Rev.  Civ.  C.  2080.  N..D.   Rev.   C.   7503. 

Failure  to  file  report  of  sale  of  chattels  on  foreclosure  within  ten  days  invalidates  sale. 
Edmonds  v.  Riley,  16  S.  D.  470,  90  N.  W.  139. 

S  8,  c.  26,  1889  Dak.  S.  D.  Rev.  Civ.  2081.  N.  D.  Rev.  C.  7504. 

Junior  mortgagee  entitled  to  surplus  after  paying  prior  mortgage  and  costs.  Smith  v. 
Donahoe,  13  8.  D.  334,  83  N.  W.  264. 

Officers'  commission  for  making  sale  deducted,  with  debt  and  other  costs.  De  Luce  v. 
Root,  12  S.  D.  141,  80  N.  W.  181. 

C.  L.  4379.  8.  D.  Rev.  Civ.  C.  2085.  N.  J).  Rev.  C.  0182. 

Original  must  be  filed  in  some  county;  certified  copy  not  constructive  notice  if  original 
returned  to  mortgagee;   copy  filed  in  other  county  must  be  certified  to  by  register. 
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Bosenbaum  v.  Fobs,  4  S.  D.  184,  66  N.  W.  114;  Kimball  Co.  v.  Kirby,  4  S.  D.  152, 
56  N.  W.  1110. 

Words  "In  good  faith  for  value,"  applies  only  to  subsequent  purchasers  and  encum- 
brancers, not  to  creditors.    Kimball  Co.  v.  Kirby,  4  S.  D.  152,  55  N.  W.  1110. 

Failure  to  file  is  not  badge  of  fraud.  Black  Hills  Mercantile  Co..t.  Gardiner.  5  S.  U. 
246,  58  N.  W.  557. 

Withholding  from  files  to  allow  mortgagor  to  purchase  goods  is  fraud.  Jewett-v.  Sund- 
back,  5  S.  D.  Ill,  58  N.  W.  20. 

Making  and  filing  equivalent  to  change  in  possession  of  property.    Richert  v.  Simon* 

6  D.  239,  42  N.  W.  657. 

Chattel  mortgage  taken,  but  not  filed,  in  Illinois  on  property  afterward  removed  to 
other  state,  not  constructive  notice  to  innocent  purchaser.  Carroll  v.  Nisbet.  9  S.  D.  497. 
70  N.  W.  634. 

Lien  superior  to  that  of  agister  attaching  after  execution  and  filing.  First  Xat.  Bank 
V.  Scott,  7  X.  D.  312,  75  N.  W.  254;  Wright  v.  Sherman,  3  S.  D.  307.  53  N.  W.  425. 

On  property  removed  from  one  state  to  another  need  not  be  refiled  unless  required  bv 
statute.    Wilson  v.  Rustad,  1  N.  D.  330,  75  N.  W.  260,  66  A.  S.  R.  649. 

Unfiled  chattel  mortgage  is  void  as  against  execution,  though  debt  for  which  judg- 
ment taken  existed  before  mortgage.    Pierson  v.  Hickey,  16  S.  D.  — ,  91  N.  W.  339. 

Unfiled  chattel  mortgage  void  as  against  second  mortgage,  though  second  mortgage 
debt  existed  before  unfiled  mortgage.  Walter  A.  Wood  Co.  v.  Lee,  9  S.  D.  69,  68  K. 
W.  170. 

Mortgage  on  future  earnings  of  threshing  rig  must  be  filed.  Sykes  v.  Hannawalt.  5 
N.  D.  335,  65  N.  W.  682. 

Unfiled  chattel  mortgage  void  as  to  creditors  after  its  execution.  Noyes  v.  Braoe,  8 
S.  D.  190,  65  N.  W.  1071. 

Unfiled  mortgage  void  as  against  execution  levied  on  property  under  debt  existing 
before  mortgage.    Pierson  v.  Hickey,  16  S.  D.  46,  91  N.  W.  339. 

Unrecorded  contract  of  conditional  sale  is  void  as  to  vendee's  creditors  only  upon 
proof  that  they  are  such.    Thompson  v.  Armstrong,  11  N.  D.  198,  91  N.  W.  39. 

C.  L.  4382.  S.  D.  Rev.  Civ.  C.  2088.  N.  D.  Rev.  C.  6185. 

Valid  only  in  counties  where  original  or  copy  is  filed.  Kimball  Co.  v.  Kirby,  4  S.  D. 
152,  52  N.  W.  1110;  Rosenbaum  v.  Foss,  4  S.  D.  184,  56  N.  W.  114. 

C.  L.  4383.  8.  D.  Rev.   Civ.  C.  2089.  N.  D.  Rev.  C.  6186. 

Failure  to  refile  does  not  render  void  as  against  mortgagor.    Deering  &  Co.  v.  Hanson. 

7  N.  D.  288,  75. N.  W.  249. 

Keeping  crop  mortgage  alive  by  refiling.  Merchants'  Nat.  Bank  v.  Mann,  2  N.  D. 
456,  51  N.  W.  946. 

C.  L.  4384.  S.  D.  Rev.  Civ.  C.  2090.  N.  D.  Rev.  C.  6187. 

Witnesses  only  required  for  purpose  of  filing.  Walter  A.  Wood  Co.  v.  Lee,  4  S.  D 
495.  57  N.  W.  238. 

Subscribing  witnesses  must  be  called  to  prove  execution  of  mortgage,  or  their  absence 
accounted  for.    Brynjolfson  v.  Elevator  Co.  6  N.  D.  460,  71  N.  W.  555,  66  A.  S.  R.  612. 

Mortgagee  may  be  witness  to  chattel  mortgage.  Fisher  v.  Porter,  11  S.  D.  311,  7" 
N.  W.  112. 

Mortgagee  disqualified  from  being  one  of  two  witnesses  to  chattel  mortgage.  Donovan 
V.  Elevator  Co.  8  N.  D.  585,  80  N.  W.  772,  46  L.R.A.  721,  73  A.  S.  U.  7  7;.. 

Requirement  as  to  witnesses  met  by  words  "in  the  presence  of."  and  signatures  of  two 
persons  as  witnesses.     First  Nat.  Bank  v.  Elevator  Co.  4  S.  D.  409,  57  N.  W.  77. 

Proof  of  execution  of  chattel  mortgage  has  not  been  dispensed  with  by  statute.  Lander 
V.  Propper,  6  D.  64,  50  N.  W.  400. 

In  action  between  mortgagee  and  mortgagor,  not  necessary  to  show  that  the  execution 
of  chattel  mortgage  was  witnessed.  J.  I.  Case  Thresh.  Mach.  Co.  v.  Olson.  10  N.  D.  170. 
86  N.  W.  718. 

Chattel  mortgage  which  is  not  acknowledged  or  witnessed  according  to  law  is  not 
entitled  to  be  filed.    Pease  v.  Magill.  17  N.  D.  166,  116  N.  D.  260. 

§S  2,  3,  c  96,  1897  S.  D.  S.  D.  Rev.  Ciy.  C.  2092. 

Not  required  to  furnish  copy  of  lease  of  building  giving  lien  for  rent  on  lessee's 
chattels  in  building.     Kennedy  v.  Hull,  14  S.  D.  234,  85  N.  W.  223. 

Receipt  for  copy  contained  in  body  of  mortgage  is  sufficient.  Commercial  State  Bank 
V.  Elevator  Co.  14  S.  D.  276,  85  N.  W.  219. 
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A  statement  below  the  signature  that  a  copy  has  been  received  is  not  sufficient.  Park 
V.  Robinsoji,  15  S.  D.  551,  91  N.  W.  344. 

C.  L.  4386.  S.  D.  Re«r.  Civ.  C.  2096.  N.  D.  Rev.  C.  6189. 

Leinors  are  not  affected  by  failure  of  register  to  properly  number  the  liens.  Schou- 
weiler  v.  McCauIl,  18  S.  D.  70,  99  N.  W.  95. 

i'.  L.  4389.  S.  D.  Rev.  Civ.   C.  2099. 

Mortgaged  property  may  be  attached  or  levied  upon  b}'  mortgagee.  Deering  &  Co.  t. 
Warren,  1  S.  D.  35,  44  K.  W.  1068. 

Tender  of  amount  due  on  mortgage  before  levy.  Keith  v.  Ha^art,  4  D.  438,  33  N.  W. 
405;  McMahoii  v.  Flummer,  6  D.  42,  50  N.  W.  480;  Keith  v.  Haggart,  2  N.  D.  18,  48 
-N.  VV.  432. 

Tender  not  necessary  when  mortgage  is  fraudulent.  Jewett  v.  Sundback,  5  S.  D.  Ill, 
r>S  N.  W.  20. 

Where  mortgaged  chattels  are  wrongfully  seized  under  execution,  mortgagee  may 
maintain  replevin  though  mortgagor  has  other  property  covered  by  mortgage  sufficient 
to  pay  debt.    Coughran  v.  Sunback,  9  S.  D.  483,  70  N.  W.  644. 

Mortgagee  not  estopped  to  recover  mortgaged  property  taken '  under  execution  by 
having  given  sheriff  receipt  for  property.  Plunkett  v.  Hanschka,  14  S.  D.  454,  85  X. 
W.   1004. 

Pledge. 

C.  L.  4392.  8.  D.  Rev.  Civ.  C.  2104.  N.  D.  Rev.  C.  6193. 

Shares  of  stock  in  corporation  may  be  pledged.  Van  Cise  v.  Bank,  4  D.  485,  33 
X.  W.  897. 

S.  D.  Rev.  Civ.  C.  2104-2129. 
C.  L.  4392-4417.  N.  D.  Rev.  C.  0193-0218. 

As  to  inability  of  personal  property  lienor  to  purchase  at  own  foreclosure  sale. 
Keeves  &  Co.  v.  Bruening,  16  N.  D.  398,  114  N^.  W.  313. 

C.  L.  4394.  S.  D.   Rev.  Civ.  C.  2106.  N.  D.  Rev.  C.  6195. 

Lien  of  pledge  is  dependent  upon  possession.  Willard  v.  Monarch  Elevator  Co.  10 
N.  D.  400,  87  X.  W.  996;  Purdin  v.  Archer,  4  S.  D.  54,  54  N.  W.  1043. 

C.  L.  4403.  S.  D.  Rev.  Civ.  C.  2115.  N.  D.  Rev.  C.  6204. 

Use  of  pledged  property  forbidden,  unless  consented  to  by  pledgor.  Hawkins  v.  Hub- 
bard, 2  S.  D.  631,  51  N.  W.  774. 

C.  L.  4408.  S.  D.  Rev.  Civ.  C.  2120.  N.  D.  Rev.  C.  6209. 

Notice  of  sale  must  be  given.  Stanford  v.  McGill,  6  N.  D.  536,  72  X.  W.  938,  38 
L.R>A.  760. 

C.  L.  4411.  S.  D.  Rev.  Civ.  C.  2123.  N.  D.  Rev.  C.  6212. 

Sale  must  be  at  public  auction.  Stanford  v.  McGill,  6  N.  D.  536,  72  X.  W.  938,  38 
L.R.A.  760;  Everett  v.  Buchanan,  2  D.  249,  6  N.  W.  439;  Lane  v.  Starr,  1  S.  D.  107, 
45  N.  W.  212. 

C.  L.   4412.  8.  D.  Rev.  Civ.  C.  2124.  N.  D.  Rev.  C.  6213. 

Evidence  of  debt  when  pledged  must  be  collected,  and  cannot  be  sold.  Deering  &  Co, 
V.  Russell,  5  N.  D.  319,  66  N.  W.  691. 

Other  Liens. 

N.  D.  Rev.  C.  0277. 
Female  cook  on  farm  is  not  entitled  to  lien  for  wages.    Lowe  v.  Abrahamson.  18  N. 
1).  182,  19  L.R.A.(N.S.)  1039,  119  N.  W.  241. 

<".  L.  4436.  8.  D.  Rev.  Civ.  C.  2148.  N.   D.   Rev.   C.   0281. 

Only  seller  of  real  property  has  vendor's  lien  thereon.  Bray  v.  Booker,  0  X.  1).  520, 
72  N.  W.  933. 

Vendor's  lien  waived  by  taking  collateral  securitv.  Bray  v.  Booker,  8  X.  D.  347,  79 
X.  W.  293. 

C.  L.  4439.  8.  D.  Rev.  Civ.  C.  2151.  X.  D.  Rev.  C.  6284. 

Lienor  cannot  purchase  at  his  foreclosure  sale  of  personal  property.  Reeves  &  Co.  v. 
liruening,  16  X.  D.  398,  114  X.  W.  313. 
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C.  L.  4442.  S.  D.  Rev.  Civ.  C.  2154.  N.  D.  Rev.  C.   6287. 

Factor's  lien;  delivery  of  possession.  Rosenbaum  v.  Hayes,  5  N.  D.  476,  67  N.  Vi. 
051;  Rosenbaum  v.  Hayes,  8  N.  D.  461,  79  N.  W.  987. 

Factor's  lien;  how  waived.    Rosenbaum  v.  Hayes,  10  N.  D.  311,  86  N.  W.  973. 

C.  L.  4443.  S.  D.  Rev.  Civ.  C.  2155.  N.  D.  Rev.  C.  6288. 

Lien  of  bank  on  commercial  paper  in  its  possession.  Bank  of  Commerce  v.  Humphrev, 
6  S.  D.  415,  61  N.  W.  444. 

C.  L.  4450.  S.  D.  Rev.  Civ.  C.  2162.  N.  D.  Rev.  C.  6295. 

Mechanic's  lien  for  repair  of  engine.  Garr  v.  Clements,  4  N.  D.  559,  62  N.  W.  640; 
Burdick  v.  Marshall,  8  S.  D.  308,  66  N.  W.  462. 

Stoppage  in  Transitu. 

C.  L.  4451.  S.  D.  Rev.  Civ.  C.  2163.  N.  D.  Rev.  C.  6298. 

Right  exists  even  while  goods  are  in  warehouse  before  delivery.    Powell  v.  McKecbnie, 

3  D.  319,  19  N.  W.  410. 

Negotiable  Instruments. 

C.  L.  4456.   -  S.  D.  Rev.  Civ.  C.  2168.  N.  D.  Rev.  C.  6303. 
Promissory  note  not  negotiable  unless  payable  to  order  or  to  bearer.    Searles  v.  Seipp, 

6  S.  D.  472,  61  N.  W.  804. 

Negotiability  not  affected  by  provision  for  additional  rate  of  interest  after  maturitv 
Merrill  v.  Hurley,  6  S.  D.  592,  62  N.  W.  958,  55  A.  S.  R.  859. 

Stipulation  for  attorney's  fees,  though  void,  does  not  destroy  negotiability.  Chandler 
V.  Kennedy,  8  S.  D.  56,  65  N.  W.  439;  National  Bank  v.  Feeney,  9  S.  D.  530,  70  N. 
W.  874,  46  L.R.A.  732. 

Innocent  purchaser  of  negotiable  municipal  bonds  may  enforce  payment.  City  of 
Pierre  v.  Dunscomb,  106  Fed.  611,  45  C.  C.  A.  499;  Nat.  Life  Ins.  Co.  v.  Board  of  Edu- 
cation, 62  Fed.  778,  10  C.  C.  A.  637;  Board  of  Education  v.  McLean,  106  Fed.  817, 
45  C.  C.  A.  658. 

Affixing  corporate  seal  to  corporation's  note  does  not  destroy  its  negotiabilitv. 
Landauer  v.  Implement  Co.  10  S.  D.  205,  72  N.  W.  467. 

Implied  notice  to  maker  of  transfer.  Hollinshead  v.  Stuart  &  Co.  8  N.  D.  35,  77 
N.  VV.  89,  42  L.R.A.  659. 

Note  "with  interest  from  date  until  paid,  at  10  per  cent,  8  if  paid  when  due,"  is 
not  negotiable.    Hegeler  v.  Comstock,  1  S.  D.  138,  45  N.  W.  331,  8  L.R.A.  393. 

City  warrants  are  not  negotiable  instruments  in  sense  that  they  are  not  subject  to 
lawful  defenses,  though  in  hands  of  innocent  purchasers.  Watson  v.  Citv  of  Huron,  97 
Fed.  449,  38  C.  C.  A.  264;  Hubbell  v.  Town  of  Custer  City,  15  S.  D.  55,  87  N.  W.  520. 

Promissory  note  "with  exchange  and  cost  of  collection,"  not  negotiable.  Second  Nat. 
Bank  v.  Basuier,  65  Fed.  58,  12  C.  C.  A.  517. 

Provision  for  pavment  of  excliange  destroys  negotiability.     Flagg  v.  School  District, 

4  N.  D.  30,  58  N.  W.  499,  25  L.R.A.  363. 

Stipulation  for  attorney  and  collection  fees  destroys  negotiability.  Garretson  ». 
Purdy,  3  D.  178,  14  N.  W.  100;  First  Nat.  Bank  v.  Laughlin,  4  N.  D.  391.  61  N.  W.  473. 

Provision  for  payment  of  costs  renders  note  nonnegotiable.  Johnson  v.  Schar.  9  S.  D. 
536.  40  N.  W.  838. 

Stipulation  for  discount  fee  paid  before  due  makes  note  non-negotiable.  Nat.  Bank  v. 
Feciiey,  12  S.  D.  156,  80  N.  W.  186,  76  A.  S.  R.  594,  46  L.R.A.  732. 

Township  warrants  not  negotiable  instruments.     Gilman  y.  Township  of  Gilbv,  8  N. 

D.  027,  80  N.  W.  889,  73  A.  S.  R.  791. 

Negotiability  of  note  unaffected  by  provision  waiving  notice  of  protest  and  consent- 
ing to  extension  of  time.  First  Nat.  Bank  v.  Buttery,  17  N.  D.  326,  16  L.R.A.(N.S.) 
878,  116  N.  W.  341,  17  A.  &  E.  Ann.  Cas.  52. 

Interpretation  of  Negotiable  Instruments. 

C.  L.  4465.  S.  D.  Rev.  Civ.  C.  2177.  N.  D.  Rev.  C.  6309. 

As  to  negotiability  of  instrument  in  which  no  time  for  payment  is  expressed.  First 
Nat.  Bank  v.  Buttery,  17  N.  D.  326,  16  L.R.A.(N.S.)  878,  116  N.  W.  341,  17  A.  4  E. 
Ann.  Cas.  52. 

C.  L.  4470.  S.  D.  Rev.  Civ.  C.  2182.  N.  D.  Rev.  C.  6326. 

Name  of  payee  on  back  of  note  does  not  prove  indorsement.  Vickery  v.  Burton,  6 
N.  D.  245,  69  N.  W.  193. 
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Presumption  that  inforsement  wag  for  valuable  consideration.  Stone  v.  Crow,  2  S.  D. 
525,  51  N.  W.  335. 

Presumption  that  holder  of  negotiable  paper  is  indorsee  in  due  course,  overcome  by 
evidence  that  instrument  was  unlawfully  put  in  circulation.  Landauer  v.  Implement  Co. 
10  S.  D.  205,  76  N.  W.  467;  Dunn  v.  Nat.  Bank,  11  S.  D.  305,  77  N.  W.  Ill;  John  Han- 
cock Mut  Life  Ins.  Co.  v.  City  of  Huron,  80  Fed.  652. 

Burden  is  on  holder  of  bank  cashier's  check  issued  without  consideration,  to  show 
that  he  took  paper  for  value  and  without  notice  of  fraud  in  its  inception.  Thompson  v. 
Sioux  FalU  Nat.  Bank,  150  U.  S.  231,  37  L.  ed.  1063,  14  S.  Ct.  R.  94. 

Indoraement. 

C.  L.   4471.  S.  D.  Rev.  Civ.  C.  2183.  N.  D.  Rev.  C.  6333. 

When  payee  of  negotiable  promissory  note  transfers  it  by  indorsing  thereon  guaranty 
of  payment,  purchaser  is  an  indorsee  within  rule  protecting  innocent  purchaser.  Dun> 
ham  V.  Peterson,  5  N.  D.  414,  67  N.  W.  293,  36  L.R.A.  232,  57  A.  S.  R.  556. 

C.  L.  4472.  S.  D.  Rev.  Civ.  C.  2184. 

To  destroy  negotiability  by  indorsement,  words  showing  that  purpose  must  be  used. 
Merrill  v.  Hurley,  6  S.  D.  592,  62  N.  W.  988,  55  A.  S.  R.  859. 

N.  D.  Rev.  C.  6334. 
One  who  takes  check  for  gambling  debt  is  not  holder  in  due  course.     Drinkall  t. 
Movins  State  Bank,  11  N.  D.  10,  57  L.R.A.  341,  96  Am.  St.  Rep.  341,  88  N.  W.  724. 

N.  D.  Rev.  C.  6357. 

Title  of  indorsee  of  cashier's  check  is  defective  where  he  procured   indorsement  by 

unlawful  means  and  for  illegal  consideration.     Drinkall  v.  Movins  State  Bank,  11  N. 

D.  10,  57  L.R.A.  341,  95  Am.  St.  Rep.  341,  88  N.  W.  724. 

N.   D.   Rev.   C.   6360. 
As  to  holder  having  burden  of  showing  that  he  took  instrument  in  due  course  when 
title  of  negotiator  is  shown  to  be  defective.     Kerr  v.  Anderson,  16  N.  D.  36,  111  N. 
W.  614. 

N.  D.  Rev.  C.  6361. 
Every  holder  of  negotiable  instrument  is  prima  facie  holder  in  due  course.     Drinkall 
V.  Movins  Slate  Bank,  11  N.  D.  10,  57  L.R.A.  341,  95  Am.  St.  Rep.  341,  88  N.  W.  724. 

C.  L.  4479.  S.  D.  Rev.  Civ.  C.  2191.  N.  D.  Rev.  C.  6368. 

Holder  of  negotiable  paper  writing  above  his  indorsement  contract  of  guaranty  is 
indorser  with  enlarged  liabilitv.  Dunham  v.  Peterson,  5  N.  D.  414,  67  N.  W.'293,  36 
L.R.A.  232,  57  A.  S.  R.  556. 

Every  indorser  contracts  that  negotiable  paper  will  be  paid  unless  exonerated.  Warner 
T.  Bank,  6  S.  D.  152,  60  N.  W.  740. 

Guarantor  is  estopped  to  deny  signature  of  maker.  Austin,  Tomlinson  k  Webster 
Co.  V.  Heiser,  6  S.  D.  429,  61  N.  W.  445. 

Oral  promise  of  indorser  waiving  notice  of  dishonor  not  binding.  Schmitz  v.  Min.  Co. 
8  S.  D.  544,  67  N.  W.  618. 

Indorsee  may  show  parol  waiver  of  protest  subsequent  to  execution  of  note  in  suit 
against  maker  and  indorser.     Dewey  v.  Sibert,  21  S.  D.  480,  113  N.  W.  721,  16  A.  & 

E.  Ann.  Cas.  151. 

As  to  signification  of  contract  of  indorsement.  Farquhar  Co.  v.  Higham,  16  N.  D. 
106,  112  N.  W.  557. 

C.  L.  4487.  S.  D.  Rev.  Civ.  C.  2199. 

Bona  fide  holder  must  be  purchaser  in  usual  course  of  business,  not  original  pavee. 
McCormick  Co.  v.  Taylor,  5  X.  D.  53,  63  N.  W.  890,  57  A.  S.  R.  538. 

Evidence  that  instrument  was  unlawfully  put  in  circulation  overcomes  presumption  of 
good  faith,  and  casts  on  holder  burden  of  proof.  Landauer  v.  Sioux  Falls  Imp.  Co.  10  !^. 

D.  205,  72  N.  W.  467;  Dunn  v.  Bank,  11  S.  D.  305.  77  N.  W.  Ill;  Porter  v.  Andrus.  10 
N.  D.  558,  88  N.  W.  567;  Moonev  v.  Williams,  9  N.  D.  320,  83  N.  W.  237;  Vickerv  v.  Bur- 
ton, 6  N.  D.  245,  69  N.  W.  193  •."  First  Nat.  Bank  v.  Flath,  10  N.  D.  281,  86  N.  W.  867. 

Indorsement  as  collateral  to  antecedent  debt  not  indorsement  in  due  course.  Porter  v. 
Andrus.  10  N.  D.  558,  88  N.  W.  567. 

Burden  is  on  holder  of  bank  cashiers  check  issued  without  consideration  to  show  that 
he  took  paper  for  value  without  notice  of  fraud.  Thompson  v.  Sioux  Falls  Nat.  Bank,  150 
U.  S.  231,  37  L.  ed.  1063,  14  S.  Ct.  R.  94. 
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Indomemrnt  bv  pavp^  eoacntial  to  vest  purchaser  with  indorsee's  rights.  Vickerj  r. 
Burton,  0  N.  D."246.*69  N.  VV.  193. 

Uona  fiiJes  of  indorse?  not  affected  by  bis  taking  note,  relying  wholly  upon  mortgage 
secured,  or  for  purpose  of  acquiring  property  b\  foreclosure.  Christiansan  v.  Ware- 
liouse  Ass.  5  N.  1).  438,  67  N.  \V.  300,  32  L.R.A.  '730. 

C.  L.  4490.  S.  D.  Rev.  Civ.  C.  2202.  N.  D.   Rev.  C.  6372. 

Demand  not  neoessarv  before  suit  to  recover.  Acme  Harvester  Co.  v.  Butterfield,  12 
b.  D.  01,  80  N.  W.  170.' 

C.  L.  440).  S.  D.  Rev.  Civ.  C.  2203.  X.    D.   Rev.   C.   6371. 

As  to  suflieiency  of  pretientment  of  note.    Nelson  v.  GrondakI,  13  N.  D.  363,  100  N.  W. 

1093. 

C.  L.  4492.  S.  D.  Rev.  Civ.  C.  2204.  N.  D.   Rev.  C.  6387. 

Section  not  applicable  to  instruments  entitled  to  days  of  grace;  note  payable  on 
Sunday  is  due  tiinf  days  thereafter.     Morris  v.  Bailey,  10  S.  6.  507,  79  N.  VV.  443. 

(  .  L.  4403.  S.  D.  Re\-.  Civ.  C.  2205.  N.   D.   Rev.   C.   6450. 

Place  of  prrsentnifiit  for  payment  is  place  where  bill  is  drawn  as  between  drawer  and 
tinvfc.     Warner  v.  Bonk,  6  S.  V.  152,  eO  N.  W.  746. 

C.  L.  4497.  S.  D.  Rev.  Civ.  C.  2209.  N.  D.  Rev.  C.  64/9. 

Payment  to  agent  ostensibly  authorized  to  receive  payment  binds  principal.  Reid  v. 
Kellogg,  8  S.  D.  590.  67  N.  VV.  687. 

C.  L.  4500.  S.  D.   Rev.  Civ.  C.  2212. 

Purchaser  at  Hale  under  attachment  acquires  no  title  as  against  deed  delivered  before 
lew  but  recorded  after  attachment.  Leonard  v.  Fleming,  13  N.  D.  629,  102  N.  \V. 
aOH. 

C.  L.  4506.  S.  D.  Rev.  Civ.  C.  2218.  N.  D.   Rev.  C.  6393. 

Notice  of  dishonor:  agent  or  subagent  may  give;  notice  inures  to  benefit  of  all  whose 
right  to  give  notice  had  not  at  that  time  been  lost.  Ashe  v.  Beasley,  6  N.  D.  191,  69  N. 
\V.  188. 

S.  D.  Rev.  Civ.  C.  2221,  2226. 
C.  L.  4509,  4514.  N.  D.  Rev.  C.  6412  et  seq. 

Indorsee  may  show  parol  waiver  of  protest  subsequent  to  execution  of  note  in  suit 
against  maker  and  indorser.  Dewev  v.  Siebert,  21  S.  D.  480,  113  N.  W.  721,  16  A.  * 
K.  Ann.  Cas.  151. 

C.  L.  4512.  S.  D.  Rev.  Civ.  C.  2224.  N.   D.  Rev.  C.  638.1. 

Lost  draft;  laches  of  drawee  after  discovery  of  loss  will  discharge  drawer.  Bank  of 
(iilby  v.  Farnsworth,  7  N.  D.  6,  72  N.  VV.  901,  38  L.R.A.  843. 

C.  L.  4515.  S.  D.  Rev.  Civ.  C.  2227.  N.  D.  Rev.  C.  6421. 

Obligation  of  |>aTtv  extinguished  as  in  contract  generally.  Taylor  v.  Bank,  6  S.  U. 
511,  62  N.  VV.  90. 

N.  D.     Rev.  C.  6422. 
-Nc^iotiability  of  note  unaffected  by  provision  waiving  notice  of  protest  and  consent- 
ing to  extension  of  time.     First  Nat.  Bank  v.  Buttery,  17  N.  D.  326,  10  L.R..\. ( X.S. ) 
.S78.  116  N.  VV.  341,  17  A.  &  E.  Ann.  Cas.  52. 

(  .  L.  4522.  S.  D.  Rev.  Civ.  C.  2234.  N.   D.   Rev.   C.   6oW. 

As  between  drawer  and  pavoe,  place  of  performance  is  place  where  bill  is  drawn.  War- 
ner v.  Bank,  6  S.  U.  152.  60  N.  W.  746. 

C.  L.  4524.  -  S.  D.  Rev.  Civ.  C.  2236.  N.  D.   Rev.  C.  6506. 

Note  parable  on  Sunday  not  entitled  to  four  davs  of  grace.  Morris  v.  Bailev.  10  i>. 
U.  r.07.  74  N.  W.  443. 

C.  L.  4524.  4.->li2.  S.  D.  Rev.  Civ.  C.  2236,  2274.       N.  D.  Rev.  C.  6506.  6544. 

Niite  from  wliicli  it  cannot  lie  ascertained  how  interest  is  to  be  figured  is  non-nego- 
tiable and  not  cntitls-d  to  grace.     Davis  v.  Brady,  17  S.  D.  511,  97  N.  VV.  719. 

C.  L.  4529.  S.  D.  Rev.  Civ.  C.  2241.  N.  D.  Rev.  C.  6511. 

Presentment  for  payment  must  be  made  at  proper  time  and  place.  Warner  v.  Bank, 
C  S.  D.  152.  (10  X.  \V.  74«. 
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Lose  by  mail;  laches  of  drawee  after  discovery  discharges  drawer.  Bank  of  Gilby 
V.  Famsworth,  7  N.  D.  6,  72  N.  W.  901,  38  L.R.A.  843. 

C;.  L.  4544.  S.D.  Rev.  Civ.  C.  2256.  N.  D.  Rev.  C.  6520. 

Section  makes  more  definite  time  within  which  bill  of  exchange  should  be  presented 
for  payment.  Warner  v.  Bank,  6  S.  D.  152,  60  N.  W.  746;  Bank  of  Gilby  v.  Famsworth, 
7  N.  D.  6,  72  N.  \V.  901,  38  L.R.A.  843. 

Instrument  reciting  "Due  W.  C.  R.  the  sum  of  .  .  .  payable  at  this  office  on  20tii 
day  of  June.  1893,  to  him  or  order,"  is  promissory  note.  Schraitz  v.  Min.  Co.  8  S.  D. 
.544,  67  N.  W.  618. 

Inapplicable  to  creditor's  failure  to  collect  check  of  third  person  for  Ave  days.  Mani- 
toba Mortg.  &  Invest.  Co.  v.  Weiss,  18  S.  D.  459,  112  Am.  St.  Rep.  799,  101  N.  W.  37. 
5  A.  &  E.  Ann.  Cas.  868. 

V.  L.  4567.  S.  D.  Rev.  Civ.  C.  2279.  X.  D.  Rev.  C.  6549. 

Holder  of  check  mav  sue  bank  to  recover  same  on  its  refusing  payment,  where  maker 
has  funds  deposited.  Turner  v.  Hot  Springs  Nat.  Bank,  18  S.  D.  498,  112  Am.  St.  Rep. 
804,  101  N.  W.  348.  5  A.  &  E.  Ann.  Cas.  937. 

C.  L.  4568.  S.  D.  Rev.  Civ.  C.  2280.  N.  D.  Rev.  C.  6550. 

Contract  of  drawer  of  check  is  to  pay  if  check  is  dishonored.  Warner  v.  Bank,  6 
S.  D.  152,  60  N.  W.  746. 

C.  L.  4570.  S.  D.  Rev.  Civ.  C.  2282.  N.   D.  Rev.   C.  6552. 

Certificate  of  deposit  payable  to  order  of  depositor  does  not  mature,  and  action  not 
maintainable,  until  demand.    Tobin  v.  McKinney,  15  S.  D.  257,  88  N.  W.  572. 

Suffiicency  of  evidence  to  sustain  title.  First  Nat.  Bank  v.  Dickson,  6  D.  301,  50  N. 
W.  124. 

Relief  in  Oeneral. 

C.  L.  4573.  S.  D.  Rev.  Civ.  C.  2285.  N.  D.  Rev.  C.  6555. 

Contract  for  sale  of  land  providing  for  forfeiture  in  case  of  default  within  this  sec- 
tion.   Barnes  v.  Clement,  12  R.  D.  270,  80  N.  W.  301. 

As  to  when  partv  is  entitled  to  be  relieved  from  forfeiture  under  contract.  Bennett 
V.  Glaspell,  15  N.  D.  239,  107  N.  W.  45. 

Damages  in  Oeneral. 

C.  li.  4574.  S.  D.  Rev.  Civ.  C.  2286.  N.  D.  Rev.  C.   6550. 

Action  for  malicious  prosecution  and  false  imprisonment.  Kaeppler  v.  Bank,  8  N.  D. 
406,  79  N.  W.  869;  Jackson  v.  Bell,  5  S.  D.  257,  58  N.  W.  671. 

School  treasurer  issuing  illegal  warrant  liable  to  innocent  purchaser.  Whitbeck  v. 
Sees,  10  S.  D.  417,  73  N.  W.  915. 

Liability  of  abutting  owner  for  damages  bv  street  obstruction.  Heckman  v.  Even- 
son,  7  N.  D.  173,  73  N.  W.  427. 

Damages  recoverable  for  illegal  levy  by  sheriff  is  value  of  property  at  time  of  levy, 
and  fair  compensation  for  time  and  money  expended.  Keith  v.  Haggard,  4  D.  438,  33 
N.  W.  465. 

('.  L.  4576.  S.  D.  Rev.  Civ.  C.  2288.  N.  D.  Rev.  C.  6558. 

As  to  right  of  plaintiff  in  action  for  possession  of  property  and  rent,  to  recov<?r  for 

rent  up  to  disposition  of  appeal.     McLain  v.  Nurnberg,  16  N.  D.  138,  112  N.  W.  245. 

C.  L.  4577.  S.  D.  Rev.  Civ.  C.  2289.  N.  D.  Rev.  C.  «i559. 

One  rendering  services  is  entitled  to  interest  on  wages  from  conclusion  of  work.  Cor- 
coran V.  Halloran,  20  S.  D.  384,  107  N.  W.  210. 

C.  L.  4578.  S.  D.  Rev.  Civ.  C.  2290.  N.  D.  Rev.  C.  0560. 

Question  of  interest  should  be  left  to  discretion  of  jurv.  Uhe  v.  C.  M.  &  St.  P.  Rv. 
Co.  3  8.  D.  563,  54  N.  \\.  601;  Uhe  v.  C.  M.  &  St.  P.  Rv.  Co.  4  S.  D.  505,  57  N.  W. 
484;  Johnson  v.  N.  P.  Rv.  Co.  1  N.  D.  354,  48  N.  W.  227;  Bailey  v.  C.  M.  &  St.  P. 
Ry.  Co.  3  S.  D.  531.  54  N.  W.  590,  19  L.R.A.  053. 

The  question  of  allowing  interest  in  mandamus  to  compel  execution  of  deed  is  for  th^ 
jury.    HoUister  v.  Donahoe,  16  S.  D.  200,  92  N.  W.  12. 

C.  L.  4580.  S.  D.  Rev.  Civ.  C.  2292.  N.  D.  Rev.  C.  6562. 

Jury  should  lie  instnicted  that  exemplary  damages  are  to  be  assessed  onlv  when  fraud 
or  malice  exists.     Lindbloni  v.  Sonstelie.  10  X.  D.  140,  80  X.  W.  357. 
Supp.  Dak.  Dig. — 74. 
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Exemplary  damages  not  recoverable  in  action  against  city.  Larson  t.  City  of  Grand 
Forks,  3  D.  307,  19  N.  W.  414. 

Master  liable  for  exemplary  damages  because  of  servant's  wrongful  act,  though  unao- 
thorized.    Fell  v.  N.  P.  Ry.  Ck).  44  Fed.  248. 

May  recover  in  recovery  of  specific  property.  Holt  v.  Van  Eps,  1  D.  198,  46  X.  \V. 
689. 

Widow  cannot  recover  exemplary  damages  for  death  of  husband  from  intoxication  is 
suit  against  liquor  dealer  and  bondsman.  Qarrigan  v.  Thompson,  17  S.  D.  132,  95  K. 
W.  294. 

Exemplary  damages  not  recoverable  in  malpractice  action  in  absence  of  presumption 
of  malice.    Baxter  v.  Campbell,  17  8.  D.  476,  97  N.  W.  386. 

Measure  of  Damages. 

C.  L.  4581.  S.  D.  Rev.  Civ.  C.  2293.  N.  D.  Rev.  C.  6563. 

Damages  to  credit  or  business  not  recoverable  on  attachment  bond.  Thompson  v. 
Webber,  4  D.  240,  29  N.  W.  671. 

For  failure  to  complete  building  within  time  agreed  is  reasonable  rental  value  for 
time  left  uncompleted.    Seim  v.  Krause,  13  S.  D.  530,  83  N.  W.  583. 

For  agent's  fraudulent  representation  as  to  location  of  real  estate,  measure  is  actnal 
loss  sustained.     Roberts  v.  Holliday,  10  S.  D.  576,  74  N.  W.  1034. 

For  breach  of  contract,  amount  may  be  submitted  to  the  jury.  Nebraska  Land  Co. 
V.  Burris,  10  S.  D.  430,  73  N.  W.  919. 

Measure  for  fraudulent  representation  as  to  value  of  land,  is  resultant  loss.  Glaspel 
V.  N.  P.  Ry.  Co.  43  Fed.  900. 

Recovery  for  breach  of  obligation  limited  to  what  could  have  been  gained  by  fall 
performance  on  both  sides.  Cranmer  v.  Kohn,  7  S.  D.  247,  64  N.  W.  125;  Davis  v. 
Tubbs,  7  S.  D.  488,  64  N.  W.  634. 

Only  nominal  damages  recoverable  unless  clearly  ascertainable  in  both  nature  snd 
origin.    Hudson  v.  Archer,  9  S.  D.  240,  68  N.  W.  541. 

Measure  of  damages  for  failure  to  furnish  materials  for  heating  plant  on  time,  is 
increase  in  cost  of  putting  in  plant  later.  Hickok  v.  W.  E.  Adams  Co.  18  S.  D.  14. 
99  N.  W.  77. 

Measure  of  damages  where  owner  of  mortgaged  land  agrees  to  pay  taxes  and  anotbrr 
promises  to  pay  interest,  and  both  fail  to  perform  resulting  in  loss  of  land.  aOrdner  t. 
Welch,  21  S.  D.  151,  110  N.  W.  110. 

As  being  common-law  rule  for  measure  of  damages  on  breach  of  contract.  Hans 
V.  Cooley,  13  N.  D.  204,  100  X.  W.  250. 

C.  L.  4581,  4588.  S.  D.  Rev.  Civ.  C.  2293,  2300.      N.  D.  Rev.  C.  6563,  6570. 

As  to  sufiiciency  of  counterclaim  for  damages  for  refusal  to  deliver  goods.  Scullv  v. 
Steel  &  I.  Co.  V.  Hann,  18  X.  D.  528,  123  N.  W.  275. 

C.  L.  4682.  S.  D.  Rev.  Civ.  C.  2294.  N.  D.  Rev.  C  6564. 

For  delay  in  payment  of  money,  interest  only.  North  Star  B.  it,  8.  Co.  v.  Stebbins, 
r!  S.  D.  540,  54  N.  W.  593. 

C.  L.  4584.  S.  D.  Rev.  Civ.  C.  2296.  N.  D.  Rev.  C.  65M. 

Statutory  rule  not  inflexible,  but  subject  to  same  variations  as  pre-existant  common 
law  rule.    Bowne  v.  Wolcott,  1  N.  D.  415,  48  N.  W.  336. 

Only  covenants  that  run  with  land  are  of  warranty,  and  for  further  assurance.  Gale 
V.  Frazier,  4  D.  196,  30  N.  W.  138. 

This  statute  not  applicable  to  covenants  against  encumbrances.  Loiseau  v.  Tbrelstad. 
14  S.  D.  257,  86  N.  W.  189. 

C.  L.  4585.  S.  D.  Rev.  Civ.  C.  2297.  X.  D.  Rev.  C.  65«:. 

Right  of  grantee  in  deed  with  covenant  against  incumbrance  to  damages  on  pavng 
oH  mortgage.    Dahl  v.  SUkke,  12  N.  D.  325,  90  N.  W.  353. 

C.  L.  4686.  S.  D.  Rev.  Civ.  C.  2298.  X.  D.  Rev.  C.  65«1 

Complaint  to  recover  damages  for  breach  of  contract  to  convey  real  estate:  ground 
for  damages  must  be  stated.  Xarregang  v.  Trust  Co.  7  S.  D.  574,  64  X^.  W.  113; 
Coates  v.  Arthur,  5  S.  D.  274,  58  N.  W.  675. 

C.  L.  4587.  S.  D.  Rev.  Civ.  C.  2299.  N.  D.  Rev.  C.  65«9. 

Forfeiture  of  bond  for  deed;  recovery  of  amount  paid  in  excess  of  actual  damis^ 
Barnes  v.  Clement,  8  S.  D.  421,  66  N.  W.  810. 
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C.  L.  4588.  S.  D.  Rev.  Civ.  C.  2300.  N.  D.  Rev.  C.  6570. 

Statute  applies  to  breach  of  contractB  of  exchange  of  personal.  Talbot  v.  Boyd,  11 
N.  D.  81,  88  N.  W.  1026. 

Measure  of  damages  on  breach  of  contract  for  exchange  of  personal  property.  Talbot 
V,  Boyd,  11  N.  D.  81,  88  N.  W.  1026. 

C.  L.  4589.  S.  D.  Rev.  Civ.  C.  2301.  N.  D.  Rev.  C.  6571. 

Part  owner  of  notes  may  sue  his  co-owner  for  conversion.  Grigsby  v.  Oay,  9  8.  D. 
685,  70  N.  W.  881. 

C.  L.  4590.  S.  D.  Rev.  Civ.  C.  2302.  N.  D.  Rev.  C.  6572. 
For  failure  to  accept  property  is  contract  price.     Dowagiac  Mfg.  Co.  v.  Higinbotham, 

15  S.  D.  547,  91  N.  W.  330. 

For  breach  of  executory  contract  of  sale.  Stanford  v.  McOill,  6  N.  D.  536,  72  N.  W. 
938,  38  L.R.A.  760;  Minn.  Thresh.  Mach.  Co.  v.  McDonald,  10  N.  D.  408,  87  N.  W. 
993. 

Applicable  only  to  contract  where  there  is  unconditional  change  or  transfer  of  title. 
Reeves  v.  Bruening,  13  N.  D.  157,  100  N.  W.  241. 

0.  L.  4691.  S.  D.  Rev.  Civ.  C.  2303.  N.  D.  Rev.  C.  6573. 

Applicable  to  breach  of  agreement  to  buy  personal  property.    Talbot  v.  Boyd,  11  N. 

D.  81,  88  N.  W.  1026. 

As  giving  remedy  on  refusal  to  receive  property  under  contract  of  sale.  Reeves  v. 
Bruening,  13  N.  D.  157,  100  N.  W.  241. 

Inapplicable  where  property  has  been  delivered  to  vendee.  Dowagiac  Mfg.  Co.  v. 
Mahon,  13  N.  D.  516,  101  N.  W.  903. 

Vendor  cannot  treat  sale  as  absolute  on  breach  of  contract  to  buy  chattels  and  sue 
for  purchase  price.  Dowagiac  Mfg.  Co.  v.  White  Rock  Lumber  &  Hardware  Co.  18  S. 
D.  105,  99  N.  W.  854. 

Vendor  who  forecloses  lien  and  purchases  property  held  for  vendee  without  vendee's 
consent  to  purchase  cannot  recover  under  statute.  Reeves  &,  Co.  v.  Bruening,  16  N.  D. 
398,  114  N.  W.  313. 

Recovery  of  damages  on  breach  of  contract  to  buy  goods.  Fountain  City  Drill  Co.  v. 
Lindquist,  22  S.  D.  7,  114  N.  W.  1098. 

C.  L.  4593.  S.  D.  Rev.  Civ.  C.  2305.  N.  D.  Rev.  C.  6575. 

For  breach  of  warranty  on  sale  is  difference  between  what  property  would  have  been 
worth  if  as  warranted,  and  actual  value.  Western  Twine  Co.  v.  Wright,  11  S.  D.  621,  78 
N.  W.  942,  44  L.R.A.  438;  Hermon  v.  Silver,  16  S.  D.  476,  90  N.  W.  141;  Fargo  Gas 
&  Coke  Co.  v.  Gas  Co.  4  N.  D.  219,  59  N.  W.  1066,  37  L.R.A.  593  i  Seiberling  v.  Mortin- 
son,  9  S.  D.  576,  70  N.  W.  835. 

If  no  evidence  to  contrary  presumed  that  property  would  have  been  worth  contract 
price  if  as  warranted.  Aultman  4  Co.  v.  Ginn,  1  N.  D.  402,  48  N.  W.  336. 

Question  of  value  not  established  by  opinion  of  witness  as  to  value  to  him.  Aultman 
&  Co.  V.  Ferguson,  8  S.  D.  458,  66  N.  W.  1081. 

Cost  of  medicine,  care  and  feed  will  be  included  in  measure  of  damages  on  breach  of 
warranty  of  horse  against  "glanders."     Larson  v.  Calder,  16  N.  D.  248,  113  N.  W.  103. 

Proof  of  value  must  refer  to  time  when  property  was  delivered  under  warranty  in 
action  for  damages  for  breach  of  warranty.  Houghton  Implement  Co.  v.  Doughtv,  14 
N.  D.  331,  104  N.  W.  516. 

C.  L.  4598.  S.  D.  Rev.  Civ.  C.  2310.  N.  D.  Rev.  C.  65S0. 

As  to  liability  of  one  assiuning  to  act  as  agent.  Kennedy  v.  Stonehouse,  13  N.  D. 
232,  100  N.  W.  258,  3  A.  4  E.  Ann.  Cas.  217. 

C.  L.  4600.  S.  D.  Rev.  Civ.  C.  2312.  N.  D.  Rev.  C.  6582. 

Damages  recoverable  even  when  the  injury  is  proximate,  and  could  not  be  reasonably 
anticipated.    Ouverson  v.  City  of  Grafton,  5  N.  D.  281,  65  N.  W.  676. 

Section  fixes  general  measure  for  class  of  cases  named.  Uhe  v.  C.  M.  4  St.  P.  Ry. 
Co.  4  S.  D.  605,  57  N.  W.  484. 

As  to  right  to  recover  special  damages  in  rearing  sucking  colt  due  to  defendant's 
killing  of  dam.  McDonell  v.  Minneapolis,  St.  P.  4  S.  Ste.  M.  R.  Co.  17  N.  D.  606,  118 
N.  W.  819. 

Measure  of  damages  in  trespass  action.  Peterson  v.  Conlan,  18  N.  D.  206,  110  N.  W. 
367. 
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As  to  when  exemplary  damages  will  be  awarded  for  assault.  Shoemaker  y.  Sonju, 
15  N.  D.  518,  108  N.  W.  42,  11  A.  Jt  E.  Ann.  Cas.  1173. 

C.  L.  4601.  S.  D.  Rev.  Civ.  C.  2313.  N.  D.  Rev.   C.   6583. 

Laud  owner  may  recover,  though  there  is  no  agreement  to  pay  rent.  Parkinson  t. 
Shew,  12  S.  D.  171,  80  N.  W.  189. 

Owner  of  land  may  recover  for  wrongful  use.  Hegar  v.  De  Groat,  3  N.  D.  354,  56  K. 
W.  150;  Olson  v.  HunUmer,  6  S.  D.  364,  61  N.  W.  479. 

One  who  occupies  property  wrongfully,  without  lease,  is  liable  for  damage  or  detri- 
ment caused  by  such  occupation.    Baldwin  v.  Bohl,  23  S.  D.  395,  122  N.  W.  247. 

C.  L.  4603.  S.  D.  Rev.  Civ.  C.  2315.  N.  D.  Rev.   C.   6585. 
Rule  of  damages  for  conversion,  highest  market  value.    Pickert  v.  Rugg,  1  N.  D.  230. 

40  N..W.  446;   Thompson  v.  Schaetzel,  6  D.  284,  42  N.  W.  765;   Town  v.  Elevator  Co. 
S<  N.  D.  200,  77  N.  W.  608. 

There  are  qualifications  of  the  general  rule.  Lovejoy  v.  Bank,  6  N.  D.  623,  67  N.  W. 
956. 

Unexplained  delay  of  11  months  in  commencing  action  not  prosecution  with  reasonable 
ililigence,  and  liigh^st  market  price  not  recovcraole.  First  Nat.  Bank  v.  Elevator  Co.  8 
N.  D.  430,  79  N.  W.  874. 

For  illegal  levy  is  the  value  of  the  property  at  the  time,  and  fair  compensation  for  it* 
pursuit.     Keith  v.  Haggart,  4  D.  438,  33  N.  W.  465. 

KIcction  to  follow  first  rule  by  demanding  interest.  Rosum  v.  Hodges,  1  S.  D.  30S, 
47  N.  \V.  140,  9  L,.R.A.  817;  Torrey  v.  Peck,  13  S.  D.  538,  83  N.  W.  585:  Straw  v 
.lenks,  6  D.  414,  43  N.  W.  941. 

For  conversion  of  notes  is  amount  converted  and  interest.    Gillepsie  v.  Evans,  10  S. 

D.  2.34,  72  N.  W.  576. 

Question  of  reasoAable  diligence  in  commencing  action  one  of  law.  First  Kat.  Bank 
V.  Bank,  9  N.  D.  319,  83  N.  W.  221. 

Proof  of  value  of  converted  property  at  time  or  subsequent  to  conversion  required 
C'atlett  V.  Stokes,  21  S.  D.  108,  110  N.  VV.  84. 

As  to  when  special  damages  on  conversion  of  property  are  allowed.  Aronson  v.  Op- 
pegard,  16  X.  D.  595,  114  N.  W.  377. 

C.  L.  4605.  S.  D.  Rev.  Civ.  C.  2317.  N.  D.  Rev.   C.  6587. 

Recoverable  bv  one  having  special  interest  in  property.  Second  Nat.  Bank  v.  Bank,  8 
N.  D.  50,  76  N.  W.  604. 

C.  L.  4010.  S.  D.  Rev.  Civ.-  C.  2322.  N.  D.  Rev.  C.  6591 

Recovery  of  three  times  actual  damages.    Olson  v.  Huntamer,  6  S.  D.  364,  61  N.  W.  479. 
Inapplicable  to  one  holding  possession  under  claim  of  right.    Baldwin  v.  Bohl,  23  S.  D. 

395,  122  N.  W.  247. 

.Actual  application  of  physical  force  unnecessary  to  conBtitute  forcible  entry.     Wesner 

V.  Lubenow,  12  N.  D.  95,  95  N.  W.  442. 

C.  L.  4612.  S.  D.  Rev.  Civ.  C.  2324.  N.  D.  Rev.   C.  6594. 

Rule  is  fixed  by  this  statute,  unless  vendor  proceeds  under  Civ.  Code,  §  2131  (X.  D. 
Rev.  Code,  §  4833.)  Stanford  v.  McGill,  6  N.  D.  536,  72  N.  W.  938,  38  L.R.A.  ^60; 
.Minn.  Thresh.  Mach.  Co.  v.  McDonald,  10  X.  D.  408,  87  N.  W.  933. 

C.  L.  4613.  S.  D.  Rev.  Civ.  C.  2325.  X.  D.  Rev.  C.  6595. 

Section  does  not  apply  to  property  w^ithout  market  value.  Patterson  v.  Plunimer,  16 
X.  U.  95,  86  X.  W.  111. 

Statute  embodies  common-law  rule  of  full  compensation  without  punishment.  Pickeit 
V.  Rugg,  1  X.  D.  230,  46  X.  W.  440. 

.As  to  sufficiency  of  counterclaim  for  damages  for  refusal  to  deliver  goods.  Scully 
Steel  &  I.  Co.  V.  Hann,  18  X.  D.  528,  123  N.  W.  275. 

C.  L.  4615.  S.  D.  Rev.  Civ.  C.  2327.  X.  D.  Rev.  C.  6597. 

Value  of  choses  in  action  presumed  to  be  amount  due  on  their  face.  Anderson  v. 
Bank,  6  X.  D.  497,  72  X.  W.  916:  Holt  v.  Van  Eps,  1  D.  198,  46  N.  W.  689;  Cosand  v. 
liunker,  2  S.  D.  294,  50  X.  W.  84:  Grigsbv  v.  Day.  9  S.  D.  585,  70  X.  W.  881:  WrUy 
V.  Grigsby.  11  S.  D.  491,  78  X.  W.  957. 

So  far  as  applicable  to  certificate  of  stock  in  national  bnnk,  presumptive  value  of  stock 
is  its  par  or  nominal  value.    Patterson  v.  Plummer,  10  N.  D.  95,  86  N.  W.  111. 
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C.  L.  4617.  S.  D.  Rev.  Civ.  C.  2329.  N.  D.  Rev.  C.  6500. 

Contract  itself  must  furnish  measure  of  damages  Cranmer  v.  Kohn,  7  R.  D.  247,  64 
X.  W.  125;  Bowers  v.  Graves  &  Vinton  Co.  8  S.  D.  385,  66  N.  W.  931. 

As  to  measure  of  damages  for  deceit.  Bearc  v.  Wright,  14  N.  D.  26,  60  L.R.A.  409, 
103  N.  W.  632,  8  A.  &  E.  Ann.  Cas.  1057. 

C.  L.  4618.  S.  D.  Rev.  Civ.  C.  2330.  N.  D.  Rev.  C.  6600. 

Damages  must  be  reasonable.    Keitli  v.  Haggart,  4  D.  438,  33  N.  W.  465. 

C.  L.  4619.  S.  D.  Rev.  Civ.  C.  2331.  N.  D.   Rev.   C.   6001 

Recovery  of  nominal  damages  for  breach  of  dutv.    Wvllv  v.  Grigsby,  11  S.  D.  491,  78 

N.  W.  957. 

As  to  when  party  is  entitled  to  nominal  damages  on  failing  to  prove  actual  damages 

from  breach  of  contract.     Raymond  v.  Edelbrock,  15  N.  D.  231,  107  N.  W.  194. 

Specific  and  Preventive  Reelief. 

C.  L.  4621.  S.  D.  Rev.  Civ.  C.  2333.  X.  D.  Rev.  C.  6603. 

By  cancelation  of  instrument.    Xation  v.  Cameron,  2  D.  34/ ,  11  N.  W.  525. 

C.  L.  4623.  S.  D.  Rev.  Civ.  C.  2335.  N.  D.  Rev.  C.  6805. 

Neither'  this  nor  preceding  section  applies  to  action  to  quiet  title  and  recover  land. 
Tier  V.  Lee,  14  S.  D.  600,  86  N.  W.  642. 

C.  L.  4628.  S.  D.  Rev.  Civ.  C.  2340.  N.   D.   Rev.   C.   6610. 

Specific  performance  only  action  maintainable  where  time  for  delivery  of  deed  has  ar- 
rived before  suit  is  brought  for  price.     Shelly  v.  Mikkelson,  5  N.  D.  22,  63  N.  W.  210. 

Written  acceptance  of  offer  for  withdrawal  binds  both  parties.  Townsend  v.  Kennedy, 
0  S.  D.  47,  60  N.  W.  164. 

Party  must  be  able  to  perform  "completely  or  nearlv  so."  Black  Hills  Bank  v.  Kellogg, 
4  S.  D.  312,  56  N.  W.  1071. 

Inapplicable  to  contract  teutual  as  to  obligation  and  remedy.  Pederson  v.  Dibble,  12 
N.  D.  572,  98  N.  W.  411. 

Performance  by  party  seeking  to  enforce  specific  performance  of  contract,  is  pre- 
requisite where  there  is  no  mutuality  of  remedy.  Knudtson  r.  Robinson,  18  N.  D.  12,  118 
N.  W.  1051. 

C.  L.  4629.  8.  D.  Rev.  Civ.  C.  2341.  H.   D.   Rev.   C.   6611. 

Contract  for  lease  of  realty  for  ninctv-nine  vears  is  a  transfer.  First  Nat.  Bank  v. 
Spear,  12  S.  D.  108,  80  N.  W.  166. 

Vendee  of  land  cannot  be  required  to  accept  deed,  unless  vendor  has  title  reasonably 
free  from  doubt.    Black  Hills  Bank  v.  Kellogg,  4  S.  D.  312.  56  N.  W.  1071. 

Presumption  that  breach  of  agreement  to  transfer  real  property  cannot  be  adequately 
relieved  by  pecuniary  compensation,  is  not  conclusive.  Xelson  v.  Lybeck,  21  S.  D.  223,  111 
N.  W.  546. 

As  to  action  for  damages  for  breach  of  contract  to  transfer  personalty.  Lumley  v. 
Miller,  23  S.  D.  16,  119  N.  W.  1014.  ^ 

C.  I/.  4630.  S.  D.  Rev.  Civ.  C.  2342.  N.  D.  Rev.  C.  6612. 

Written  contract  to  sell  land  enforceable  against  owner,  though  signed  only  by  him. 
Hire  v.  Harris,  14  S.  D.  537,  86  N.  W.  624;  McPherson  v.  Fargo,  10  S.  D.  611,  74  N.  W. 
1067,  65  A.  S.  R.  723. 

C.  L.  4633.  S.  D.-  Rev.  Civ.  C.  2345.  N.  D.  Rev.  C.  6615. 

Specific  performance  of  contract  for  sale  of  land  worth  $1600  for  consideration  of 
$550  will  not  be  decreed.    Phelean  v.  Neary,  22  S.  D.  265,  117  N.  W.  142. 

C.  L.  4634.  S.  D.  Rev.  Civ.  C.  2346.  N.  D.  Rev.  C.  6616. 

Substantia]  performance  of  building  contract  entitles  to  pay,  though  there  are  slight 
omissions.    Aldrich  v.  Wilmarth,  3  S.  D.  523,  54  N.  W.  811. 

Builder  contractor  cannot  recover,  unless  substantial  compliance.  Hulst  v.  Asso. 
9  S.  D.  144,  68  N.  W.  200. 

Purchaser  of  7-foot,  not  required  to  receive  6-foot  binder.  Osborne  &  Co.  v.  Martin,  4 
S.  D.  297,  56  N.  W.  905. 

Contract  to  convey  land  "by  good  and  sufficient  warranty  deed"  not  complied  with  by 
deed  containing  an  exception  of  a  mortgage.  Fletcher  t.  Arnett,  4  S.  D.  616,  57  N.  W. 
915. 
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C.  L.  4635.  S.  D.  Rev.  Ot.  C.  2347.  N.  D.  Her.  C.  6«17. 

Purchaser  of  Imd  cannot  be  compelled  to  accept  deed,  unlesa  title  reasonably  clear. 
Kitston  V.  Lockhart,  10  N.  D.  181,  86  N.  W.  697;  Black  HiUs  Bank  t.  Kellogg,  4  S.  D.  312, 
oli  N.  W.  1071. 

Written  contract  not  expressing  ag^reement  may  be  revised.  Littlejohn  ▼.  Creameiy 
Co.  14  S.  D.  312,  86  N.  W.  688. 

Reformation  of  deed  of  probate  judge  to  lot  in  town  site.  McVeagh  ▼.  Bums,  2  S.  D. 
83,  48  N.  W.  835. 

Purchaser  under  contract  for  sale  of  real  property  not  liable  in  damages  for  refusing 
to  accept  property  with  cloud  on  title.     Godfrey  v.  Rosenthal,  17  S.  D.  452,  07  N.  W.  365. 

C.  L.  4637-4640.  S.  D.  Rev.  Civ.  C.  2340-2352.       N.  D.  Rev.  C.  6619-6622. 

As  to  equity  revising  contract  which,  by  mistake,  describes  to  much  land.  Benesh  t. 
Travelers' Ins.  Co.  14  N.  D.  39,  103  N.  W.  406. 

C.  L.  4641.  S.  D.  Rev.  Civ.  C.  2363.  N.  D.  Rev.  C.  662J. 

As  to  equity  rescinding  contract  which  described  more  land  than  one  of  the  parties 
supposed.    Benesh  v.  Travelers'  Ins.  Co.  14  N.  D.  39,  103  N.  W.  405. 

C.  L.  4642.  S.  D.  Rev.  Civ.  C.  2364.  N.  D.  Rev.  C.  6624. 

On  allowing  rescission  of  contract.  Wolfinger  v.  Thomas,  22  S.  D.  67,  133  Am.  St.  Bep. 
900,  116  N.  W.  100. 

C.  L.  4644.  8.  D.  Rev.  Civ.  C.  2366.  N.  D.  Rev.  C.  6626. 

Complaint  for  cancelation  of  fraudulent  deed  should  state  facts  showing  the  plaintiff 
to  be  entitled  to  such  relief.    Nation  v.  Cameron,  2  D.  347,  11  N.  W.  526. 

Junior  mortgagee  has  action  to  cancel  prior  mortgage  voidable  as  to  himself.  Roeen- 
baum  V.  Foss,  4  S.  D.  184,  66  N.  W.  114. 

Cancellation  of  lis  pendens  improperly  filed.  Hale  v.  Grisby,  12  S.  D.  198,  80  N.  W. 
199. 

C.  L.  4646.  8.  D.  Rev.  av.  C.  2357.  N.  D.  Rev.  Civ.  6626. 

Instrument  no  cloud  upon  title  if  invalidity  appears  on  face.  Grant  County  v.  Mort- 
gage Co.  3  8.  D.  390,  63  N,  W.  746  j  Morris  v.  McNight,  1  N.  D.  266,  47  N.  W.  376. 

Instrument  not  invalid  on  its  face,  when  evidence  required  to  show  its  invalidi^. 
Rosenbaum  v.  Foss,  4  8.  D.  184,  56  N.  W.  114. 

Certificate  of  sale  not  void  on  its  face.    Brace  ^  Van  Eps,  12  8.  D.  101,  80  N.  W.  197. 

Preventive  Relief, 

C.  t.  4660.  S.  D.  Rev.  Civ.  C.  2362.  N.  D.  Rev.  C.  0631. 

Not  granted  to  restrain  trespass  upon  realty  except  in  special  cases.  Beatty  v.  Smith, 
14  S.  D.  24,  84  N.  W.  208. 

Not  granted  to  oust  defendant  pending  action  of  ejectment.  Catholicon  Co.  v.  Fergu- 
son, 7  S.  D.  503,  64  N.  W.  639;  Cole  v.  Cady,  2  D.  29,  3  N.  W.  322. 

Owner  restrained  from  interfering  with  another's  possession  pending  appeal  cannot 
maintain  other  action  for  possession  in  justice  court.  Dennett  v.  Reisdorfer,  15  S.  B.  466. 
90  N.  W.  138. 

One  having  prima  facie  title  to  office  will  not  be  restrained  from  exercising  control 
pending  litigation.    State  v.  Herreid,  10  S.  D.  16,  71  N.  W.  319. 

Not  granted  to  orevent  legislative  act  by  municipal  corporation.  State  y.  Thoraon,  9 
8.  D.  149,  68  N.  W.  202,  33  L.  R.  A.    682.   • 

District  court  may  entertain  jurisdiction  of  a(!tion  to  enjoin  pure  food  commissioa 
from  destroying  plaintiff's  business.  State  ex  rel.  Ladd  v.  District  Co.  17  N.  D.  285,  15 
L.  R.  A.  (N.S.)  331,  115  N.  W.  675. 

Special  BeUitiont  of  Debtor  and  Creditor. 

C.  L.  4651.  S.  D.  Rev.  Civ.  C.  2363.  N.  D.  Rev.  C.  6638. 
Sureties  on  bond  are  debtors  within  meaning  of  this  section.    Connor  v.  Corson,  13  S. 

D.  550,  83  N.  W.  588. 

C.  L.  4651,  4652.  S.  D.  Rev.  Civ.  C.  2363,  2364.       N.  D.  Rev.  C.  6632,  6631 

As  to  debt  and  obligation  not  being  synonymous.  Sonnesyn  v.  Akin,  12  N.  D.  227.  97 
N.  W.  557. 
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C.  L.  4652.  8.  D.  Rev.  Civ.  C.  2364.  N.  D.  Rev.  C.  6633. 

Should  be  liberally  construed  in  relation  to  fraudulent  tranafere.  Soly  v.  Aasen,  10 
N.  D.  108,  86  N.  W.  108. 

Vendor,  as  to  whom  sale  is  void  by  reason  of  his  mental  incapacity,  is  a  "creditor." 
First  Nat  Bank  v.  Calkins,  16  S.  D.  445,  93  N.  W.  646. 

"Creditor"  includes  one  existing  before  chattel  mortgage.  Pierson  v.  Hickey,  16  S.  D. 
46,  91  N.  W.  339. 

C.  L.  4653.  S.  D.  Rev.  Civ.  C.  2365.  N.  D.  Rev.  C.  6634. 

Transfer  made  in  good  faith  before  lien  attaches  is  valid.  McLaughlin  v.  Bank,  6  D. 
400,  43  N.  W.  715. 

C.  L.  4654.  S.  D.  Rev.  Civ.  0.  2366.  N.  D.  Rev.  C.  6636. 

In  absence  of  fraud,  debtor  may  prefer  one  creditor  to  another.  Meyer  B.  &  S.  Co.  v. 
Shenkberg  Co.  11  S.  D.  620,  80  N.  W.  126;  Jones  v.  Meyer,  7  S.  D.  152,  63  N.  W.  773; 
Church  V.  Foley,  10  S.  D.  74,  71  N.  W.  769;  Sandwich  Mfg.  Co.  v.  Max,  6  S.  D.  125,  68 
X.  W.  14,  24  L.R.A.  624;  Red  River  Bank  v.  Barnes,  8  N.  D.  432,  79  N.  W.  880;  Jewett 
V.  Downs,  6  S.  D.  319,  60  N.  W.  76;  First  Nat.  Bank  v.  North,  2  S.  D.  480,  51  N.  W.  96; 
Salemonson  v.  Thompson,  13  N.  D.  182,  101  N.  W.  320. 

Debtor  may  execute  trust  deed  of  all  his  property  for  benefit  of  those  who  will  cancel 
their  claims  for  proportion  received.    Joas  v.  Jordan,  21  S.  D.  379,  113  N.  W.  73. 

Fraudulent  Inttruments  and  Transfers 

C.  L.  4666.  S.  D.  Rev.  Civ.  C.  2368.  N.  D.  Rev.  C.  6637. 

Complaint  to  set  aside  conveyance  to  defraud  creditors  and  state  that  debtor  has  con- 
veyed all  his  property.    Probert  v.  McDonald,  2  S.  D.  495,  51  N.  W.  212,  30  A.  S.  R.  796. 

Conveyance  by  insolvent;  secret  trust  renders  void.  Newell  v.  Wagness,  1  K.  D.  62,  44 
N.  W.  1014;  First  Nat.  Bank  v.  Comford,  4  D.  167,  28  N.  W.  855. 

Term  "creditor"  includes  all  parties  who  have  dempnds.  Soly  v.  Aasen,  10  N.  D.  108, 
86  N.  W.  108. 

A  statement  of  the  law.    Young  v.  Harris,  4  D.  367,  32  N.  W.  97. 

Transfer  of  property  with  intent  to  delay  or  defraud  creditors  is  fraudulent  and  void. 
Shauer  v.  Alterton,  151  U.  S.  607,  38  L.  ed.  286,  14  S.  Ct.  R.  442. 

One  who  knowingly  takes  conveyance  or  assignment  to  aid  or  abet  scheme  to  defraud 
creditors  cannot  hold  fraudulent  instrument  or  any  interest  under  it.  Burt  v.  C.  Gotzian 
4  Co.  102  Fed.  937,  43  C.  C.  A.  69;  Herman  v.  McKinney,  47  Fed.  758. 

Conveyance  of  homestead  from  husband  to  wife  not  fraudulent  as  to  creditors.  First 
State  Bank  v.  O'Leary,  13  S.  D.  204,  83  N.  W.  46. 

Assignment  made  to  delay  or  defraud  creditors  is  void  as  to  them  (State)  Enderlin 
Bank  v.  Rose,  4  N.  D.  319,  68  N.  W.  514,  26  L.  R.  A.  693. 

Conveyance  fraudulent  as  to  one  creditor  is  fraudulent  as  to  others.  Daisy  Roller 
Mills  V.  Ward,  6  N.  D.  317,  70  N.  W.  271. 

Whether  transfer  is  fraudulent  is  question  of  intent.  Dalrymple  v.  Loan  &  Trust  Co. 
9  N.  D.  306,  83  N.  W.  245;  Cahn  v.  Bank,  1  S.  D.  237,  46  N.  W.  186. 

,      Reservation  of  exemptions  in  assignment  for  creditors  not  fraudulent.     Red  River 
Valley  Bank  v.  Freeman,  1  N.  D.  196,  46  N.  W.  36. 

Permission  for  mortgagee  to  sell  mortgaged  property  for  his  own  benefit  is  presump- 
tively fraudulent.    Greeley  v.  Winsor,  1  S.  D.  117,  46  >f.  W.  326,  36  A.  S.  R.  720. 

Property  fraudulently  conveyed  is  subject  to  levy  under  execution.  Salemonson  v. 
Thompson,  13  N.  D.  182,  101  N.  W.  320. 

Fraudulent  intent  is  vital  fact  which  renders  conveyance  void.  Stevens  v.  Meyers,  14 
N.  D.  398,  104  N.  W.  529. 

Bill  of  sale  to  son  without  consideration  with  secret  agreement  to  pay  certain  creditors 
is  void  as  in  fraud  of  creditors.  Hall  v.  Feeney,  22  S.  D.  641,  21  L.  R.  A.  (N.S.)  513,  18 
N.  W.  1038. 

C.  L.  4657.  S.  D.  Rev.  Civ.  C.  2369.  N.  D.  Rev.  C.  6638. 

Possession  may  be  by  agent,  and  that  agent  may  be  vendor.  Qrady  v.  Baker,  3  D.  296, 
19  N.  W.  417. 

Filing  chattel  mortgage  is  equivalent  to  actual  delivery  and  continued  change  of  posses- 
sion.   Reichert  v.  Simons,  6  D.  239,  42  N.  W.  657. 

Transfer  of  personal  property  must  be  accompanied  by  open  and  visible  change  in  pos- 
session, or  it  will  be  void  as  to  creditors.  Shauer  v.  Alterton,  151  U.  S.  607,  38  L.  ed. 
286,  14  S.  Ct  R.  442;  Conrad  v.  Smith,  2  N.  D.  408.  61  N.  W.  720;  Howard  v.  Dwight, 
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8  S.  D.  398,  66  N.  W.  936;  Greeley  v.  Winaor,  1  S.  D.  117,  45  X.  W.  325,  36  A.  S.  B.  7iO: 
Longley  v.  Daly,  1  S.  D.  257,  46  X.  W.  247;  Black  Hills  Mercantile  Co.  v.  Gardiner,  5  a  D. 
•24«,  58  N.  W.  557;  Noyes  v.  Belding,  6  S.  D.  629,  62  X.  W.  953;  First  Xat.  Bank  v 
Comford,  4  D.167,  28  N.  W.  855;  Conrad  v.  Smith,  6  N.  D.  337,  70  N.  W.  815;  SUte  t. 
Elevator  Co.  6  X.  D.  41,  68  X.  W.  8l'. 

Question  of  change  of  possession  is  one  for  jury.  Rosenbaum  v.  Hayes,  8  N.  D.  461,  79 
X.  W.  987;  Rosenbaum  v.  Hayes,  10  X.  D.  311,  86  X.  \V.  973. 

Assignment  accompanied  by  immediate  change  of  possession  not  fraudulent.  Wright  r, 
Lee,  10  S.  D.  263,  7-i  X.  \V.  895. 

Question  of  fraudulent  intent  is  one  of  fact,  and  not  law.  First  Xat.  Bank  v.  Calkins 
12  S.  D.  411,  81  X.  VV.  732;  First  Xat.  Bank  v.  McMillan,  9  S.  D.  227,  68  X.  W.  53^. 

Recording  of  mortgage  answers  purpose  of  immediate  delivery.  Pierson  v.  Hickey. 
16  S.  D.  46,  91  X.  VV.  3J9. 

C.  L.  4658.  S.  D.  Rev.  Civ.  C.  2370.  N.  D.  Rev.  C.  66». 

Doubtful  whether  any  margin,  however  large,  between  debt  and  security,  would  be  » 
badge  of  fraud.    Black  Hills  aier.  Co.  v.  Gardiner,  5  S.  D.  254,  58  X.  W.  557. 

C.  I,.  4659.  S.  D.  Rev.  Civ.  C.  2371.  X.  D.  Rev.  C.  66W. 
Transfer  not  fraudulent  solely  for  absence  of  valuable  consideration.    First  State  Bank 

v.  0'1-eary,  13  S.  D.  204,  83  X.  W.  45. 
Section  not  prevent  court  from  directing  verdict.    First  Nat.  Bank  v.  Xorth,  2  S.  D. 

480,  51  N.  W.  96. 

Conveyance  from  husband  to  wife  while  deeply  in  debt  not  necessarily  fraudulent 
First  State  Bank  v.  O'Leary,  13  S.  D.  204,  83  X.  vV.  45. 

Assignment  for  benefit  of  creditors;  change  of  possession.  Wright  v.  Lee.  10  S.  D.  263, 
72  X.  W.  895. 

Question  of  fraudulent  intent  is  one  of  fact,  and  not  law.    Probert  v.  McDonald,  2  S. 

D.  495,  51  X.  \V.  212,  39  A.  S.  R.  796;  Dalrymple  v.  Trust  Co.  9  X.  D.  306,  H^  S.  W. 
245;  Gaines  v.  White,  1  S.  D.  434,47  N.  W.  524;  Bergman  v.  Jones,  10  X.  D.  520,  »S  X. 
W.  284.     Stevens  v.  Meyers,  14  X.  D.  398,  104  N.  W.  520. 

Fraud  as  to  creditors  may  be  question  of  law  where  facts  are  undisputed.  Hall  v. 
Fecuey,  22  S.  D.  541,  21  L.  K.  A.  (X.S.)  513,  18  X.  W.  1038. 

Assignment  for  Benefit  of  Creditors. 

C.  L.  4660.  S.  D.  Rev.  Civ.  C.  2372.  N.  D.  Rev.  C.  771t 
Mortgage  on  entire  stock  not  assignment  for  benefit  of  creditors,  overruling  Straw  v. 

Jenks,  6  D.  414,  43  X.  W.  941;  Cutter  v.  Pollock,  4  X.  D.  205,  59  X.  W.  1062,  50  A.  S.  R. 
644,  25  L.R.A.  377;  Jones  v.  Meyer,  7  S.  D.  152,  63  N.  W.  773;  Sandwich  Mfg.  Co.  t. 
Max,  5  S.  D.  125,  58  X.  W.  14,  24  L.  R.  A.  524;  Jewett  v.  Downs,  6  S.  D.  319,  «0  X. 
W.  76. 

Assignment  <loes  not  place  property  in  custody  of  law.  State  v.  Rose,  4  N.  D.  319,  5S 
X.  W.  514,  26  L.  R.  A,  593. 

Title  of  assigned  property  vests  in  assignee  as  of  date  of  assignment.  Elton  v.  O'Con- 
nor, 6  X.  D.  1,  68  X.  W.  84,  33  L.  R.  A.  624. 

Reservation  of  exemptions  does  not  render  assignment  void.     Bangs  v.  Fadden,  5  X. 

D.  92,  64  X.  W.  78. 

Assignment  not  made  in  good  faith  is  subject  to  attack  by  creditors.  Wright  v.  Lee.  4 
S.  D.  a37,  55  X.  W.  931. 

When  insolvency  occurs  corporation  has  no  authority  to  prefer  creditors.  Adams  t. 
Weatlake  Co.  v.  Deyette,  8  S.  D.  119,  65  X.  W.  471,  31  L.  R.  A.  497,  59  A.  S.  R.  751. 

Partial  assignment;  effect  of.    Sandmeyer  v.  Ins.  Co.  2  S.  D.  346,  50  N.  W.  353. 

Xo  absolute  title  vests  in  assignee  until  inventory  and  affidavit  is  filed.  Farmer  t. 
Cobban,  4  D.  425,  29  X.  W.  12. 

Assignment;  discharge  of  assignee;  action  to  set  aside  discharge.  Freeman  v.  Wood. 
11  X.  D.  1,  88  X.  W.  721. 

Debtor  may  execute  trust  deed  of  all  his  property  for  benefit  of  those  who  will  cancel 
their  claims  for  proportion  received.    Joas  v.  Jordan,  21  S.  D.  379,  113  X.  W.  73. 

C.  L.  4661.  S.  D.  Rev.  Civ.  C.  2373. 

Service  and  return  of  execution  not  necessarily  prove  insolvency.  Minkler  v.  I'.  S. 
Sheep  Co.  4  X.  D.  507,  62  X.  W.  594,  33  L.  R.  A.  546. 

Same  rule  as  to  insolvency  applies  to  corporations  as  to  individuals.  Adams  i  West- 
lake  Co  v.  Deyette,  8  S.  D.  119,  66  X.  W.  471,  69  A.  S.  R.  751,  31  L.  R.  A.  497. 
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As  to  when  debtor  is  insolvent.  Christopherson  v.  Oleson,  19  S.  D.  176,  102  N.  W. 
685.    Hall  V.  Feeney,  22  S.  D.  541,  21  L.R.A.(N.S.)  513,  18  N.  W.  1038. 

C.  L.  4663.  S.  D.  Rev.  Civ.  C.  2375.  N.  D.  Rev.  C.  7717. 

Reservation  of  exemptions  in  assignment.  Red  River  Valley  Bank  v.  Freeman,  1  N.  D. 
196,  40  N.  W.  36;  Bangs  v.  Fadden,  5  N.  D.  92,  64  N.  W.  78. 

These  provisions  do  not  apply  if  property  is  in  custody  of  law.  (State)  Enderliu 
Bank  v.  Rose,  4  N.  D.  310,  58  N.  VV.  514,  27  L.  R.  A.  593. 

C.  L.  4664.  S.  D.  Rev.  Civ.  C.  2376.  N.  D.  Rev.  C.  7718. 
Assignment  void,  unless  acknowledged,  proved,  and  certified.    Cannon  v.  Deming,  3  S. 

D.  421,  53  N.  W.  863. 

C.  L.  4666.  S.  D.  Rev.  Civ.  C.  2378.  N.  D.  Rev.  C.  7761. 

Assignee  may  foreclose  assignor's  mortgage  by  advertisement.  Thompson  v.  Browne, 
10  S.  D.  344,  73  N.  W.  194. 

Assignee  not  bona  flde  purchaser  of  assigned  property.  (State)  Enderlin  Bank  v. 
Rose,  4  N.  D.  .319,  58  N.  W.  514,  26  L.  R.  A.  593. 

Assignee  for  creditors  not  liable  for  value  of  goods  sold  by  him  without  notice  that  tliev 
were  held  in  trust  as  security  for  purchase  price.  Webber  v.  Conklin,  20  S.  D.  52,  104  ^. 
W.  676. 

C.  L.  4667.  S.  D.  Rev.  Civ.  C.  2379.  N.  D.  Rev.  C.   7750. 

Requirement  of  statute  mandatory.    Landauer  v.  Conklin,  3  S  D.  462,  54  N.  W.  322. 

Failure  to  file  inventory  for  twenty  davs.  Willsie  v.  Horse  Ranch  Co.  7  S.  D.  114,  63 
N.  W.  646;  Farmer  v.  Cobban,  4  D.  425,  29  N.  W.  12. 

Reservation  of  exempt  property.  Bangs  v.  Fadden,  5  N.  D.  92,  64  N.  W.  78 ;  Red  River 
Valley  Bank  v.  Freeman,  1  N.  D.  196,  46  N.  W.  30. 

C.  L.  4668.  S.  D.  Rev.  Civ.  C.  2380. 

Filing  of  affidavit  essential  to  validity  of  assignment.  Landauer  v.  Conklin,  3  S.  D. 
462,  64  N.  W.  322;  Farmer  v.  Cobban,  4  D.  425,  29  N.  W.  12;  Wright  v.  Lee,  2  S.  D.  596, 
51  N.  W.  706. 

C.  L.  4671.  S.  D.  Rev.  Civ.  C.  2383. 

Requirement  of  statute  as  to  recording  must  be  followed.  (State)  Enderlin  Bank  v. 
Rose,  4  N.  D.  319,  58  N.  W.  514,  26  L.  R.  A.  593;  Landauer  v.  Conklin,  3  S.  D.  462,  54 
N.  W.  322;  Wright  v.  Lee,  2  S.  D.  596,  51  N.  W.  706. 

C.  L.  4675.  S.  D.  Rev.  Civ.  C.  2387. 

Removal  without  notice  not  set  aside  when  assignee's  report  shows  gross  irregularities. 
King  v.  McClurg,  7  S.  D.  67,  63  N.  W.  219. 

Proceedings  in  court;  assigned  estate  in  custodio  legis.  Wright  v.  Lee,  4  S.  D.  237,  55 
N.  W.  931. 

C.  L.  4678.  S.  D.  Rev.  Civ.  C.  2390. 

Allowance,  to  assignee  for  benefit  of  creditors,  of  commissions  and  extra  compensation 
to  the  same  amount,  is  permissible.    Woodcock  v.  Reilly,  16  S.  D.  198,  92  N.  W.  10. 

Nuisance. 

C.  r.u  4688.  S.  D.  Rev.  Civ.  C.  2400.  N.  D.  Rev.  C.  6648. 

Municipal  corporation  may  maintain  action  to  suppress  nuisance.  City  of  Huron  v. 
Bank  of  Volga,  8  S.  D.  449,  66  N.  W.  815,  59  A.  S.  R.  769. 

C.  L.  4688,  4691.  S.  D.  Rev.  Civ.  C.  2400,  2403.        N.  D.  Rev.  C.  6648,  6651. 

Municipality  may  enjoin  illegal  sale  of  intoxicating  liquor.  Britton  v.  Guy,  17  S.  D. 
688,  97  N.  W.  1045. 

Maxims  of  Jurisprudence. 

C.  L.  4697.  8.  D.  Rev.  Civ.  C.  2409.  N.  D.  Rev.  C.  6657. 

Reason  for  a  rule  ceasing,  rule  itself  ceases.  Troy  Min.  Co.  v.  White,  10  S.  D.  475,  74 
N.  W.  236.  42  L.R.A.  549;  Trotter  v.  Life  Ass.  9  S.  D.  696,  70  N.  W.  843,  62  A.  S.  R. 
887;  Meade  County  v.  Hoehn,  12  S.  D.  468,  81  N.  W.  886;  Braithwaite  v.  Aiken,  2  N.  D. 
67,  49  N.  W.  419. 
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C.  L.  4698,  S.  D.  Rev.  Civ.  C.  2410.        '  N.  D.  Rev.  C.  6*58. 

On  aecond  mortgagee  acting  under  mistake  of  fact  in  paying  and  releasing  first  mort- 
gage, being  entitled  to  restore  same.  Home  Invest.  Co.  v.  Clarson,  21  S.  D.  72,  109  N.  W. 
507. 

As  applied  to  purchaAer  of  mortgaged  property  paying  outstanding  debt.  Bany  t. 
Stover,  20  S.  D.  469,  129  Am.  St  Kep.  941,  107  N.  W.  672. 

Purchaser  holds  mortgaged  property  free  from  mortgage,  where  record  showed  satis- 
faction by  mortgagee  but  not  prior  assignment  to  anotner.  McVay  v.  Tousley,  20  S.  D. 
258,  129  Am.  St.  Rep.  927,  105  N.  W.  032. 

C.  L.  4700.  S.  D.  Rev.  Kv.  C.  2412.  N.  D.  Rev.  C.  6M0. 

Register  of  deeds  may  waive  payment  of  fees.  Parrish  v.  Mahaney,  10  S.  D.  276,  73  N. 
W.  97,  65  A.  S.  R.  715. 

Bond  on  appeal  from  justice  court  not  waived  by  agreement  of  parties.  Brown  v.  Ry. 
Co.  10  S.  D.  633,  76  N.  W.  198,  66  A.  S.  R.  730;  Smith  v.  Coffin,  9  S.  D.  502,  70  N.  W.  636. 

C.  L.  4701.  8.  D.  Rev.  Civ.  C.  2413.  N.  D.  Rev.  C.  6661. 

One  shall  not  so  use  his  own  property  as  to  "injure"  another.  Carroll  v.  Rye  Twp.  13 
N.  D.  458,  101  N.  W.  894. 

C.  L.  4702.  S.  D.  Rev.  Civ.  C.  2414.  N.  D.  Rev.  C.  6662. 

Accused  cannot  object  to  bias  of  officer  summoning  jury  where  he  consented  to  his  ap- 
pointment.   State  V.  Hayes,  23  S.  D.  606,  122  N.  W.  652. 

C.  L.  4703.  S.  D.  Rev.  Qv.  C.  2416.  N.  D.  Rev.  C.  6663. 

Applicable  to  errors  in  procedure.    Pyke  v.  Jamestown,  16  N.  D.  167,  107  N.  W.  359. 

As  to  irregularity  in  directing  verdict  after  receiving  additional  evidence  without  re- 
newal of  motion  therefor,  without  objection  being  disregarded.  Dring  v.  St.  Lawrence 
Twp.  23  S.  D.  624,  122  N.  W.  664. 

C.  L.  4707.  S.  D.  Rev.  Civ.  C.  2419.  N.  D.  Rev.  C.  6667. 

Relates  only  to  law  of  evidence.    Carroll  v.  Rye  Twp.  13  N.  D.  458,  101  N.  W.  894. 

C.  L.  4707,  4710.  S.  D.  Rev.  Civ.  C.  2419,  2422.         N.  D.  Rev.  C.  6667,  6670. 

As  authorizing  wife  to  maintain  action  in  her  own  name.  King  v.  Hanson,  13  N.  D. 
85,  99  N.  W.  1085. 

C.  L.  4716.  S.  D.  Rev.  Civ.  C.  2427.  N.  D.  Rev.  C.  6675. 
Form  less  respected  than  substance.    Henderson  v.  Hughes  County,  13  S.  D.  576,  83  N. 

W.  682. 

a  D.  Rev.  Civ.  C.  2427,  2431,  2432. 
C   L.  4715,  4719,  4720.  N.  D.  Rev.  C.  6675,  6679,  6680. 

As  to  requiring  bond  without  sureties  as  condition  precedent.    Ex  parte  Hawlev,  22  S. 

D.  23,  15  L.R.A.(N.S.)   138,  115  N.  W.  93. 

C.  L.  4718.  S.  D.  Rev.  Civ.  C.  2430.  N.  D.  Rev.  C.  0678. 

Requirement  of  impossibilities.    Woods  v.  Sheldon,  9  S.  D.  302,  69  N.  W.  602. 

C.  L.  4719.  S.  D.  Rev.  Civ.  C.  2431.  N.  D.  Rev.  C.  6679. 

Idle  acts  not  required.  Kirby  v.  Telegraph  Co.  7  S.  D.  623,  65  N.  W.  37,  30  I..R.A.  612; 
Troy  Min.  Co.  v.  VVhite,  10  S.  D.  475,  74  N.  W.  236,  42  L.R.A.  549;  Loftus  v.  Shipping 
Asso.  8  S.  D.  201,  65  N.  W.  1076;  Magowan  v.  Groneweg,  16  S.  D.  — ,  91  N.  W.  335. 

Sale  of  bank's  assets  by  receiver  to  another  bank  in  which  he  is  interested  will  not  be 
vacated,  where  bank  permitted  it  or  was  not  thereby  injured.  Jackson  v.  First  State 
Bank,  21  S.  D.  484,  113  N.  W.  876. 

As  to  when  it  would  be  requiring  idle  acts  to  require  stockholders  to  formally  meet  and 
authorize  sale.    Magowan  v.  Groneweg,  16  S.  D.  29,  91  N.  W.  336. 

As  to  delivery  of  warehouse  receipt  aa  pledge  of  property  without  formality  of  trans- 
fer of  possession.  State  use  of  Hart-Parr  Co.  v.  Robb-Lawrence  Co.  17  N.  D.  257,  16 
L.R.A.(N.S.)  227,  115  N.  W.  846. 

Failure  to  find  essential  fact  will  not  justify  reversal  where  its  existence  would  not 
change  ultimate  result.  McPherson  v.  Swift,  22  S.  D.  165,  133  Am.  St  Rep.  907,  116  N. 
VV.  76. 


C.  L.  4720.  S.  D.  Rev.  Civ.  C.  2432,  N.  D.  Rev.  C. 

Error  of  nine  cents  in  computing  penalty  and  interest  against  land  sold  for  taxes  will 
not  invalidate  sale.    Bandow  v.  Wolven,  20  S.  D.  445,  107  N.  W.  204. 
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C.  L.  4721.  S.  D.  Rev.  Civ.  C.    2433.  N.  D.  Rev.  C.  6681. 

Construction  of  conflicting  statutes.  Phenix  Ins.  Co.  v.  Perkins,  19  8.  D.  69,  101  N.  W. 
:iio.  , 

C.  L.  4725.  S.  D.  Rev.  Civ.  C.  2437.  N,  D.  Rev.   C.   6686. 

That  is  certain  which  can  be  made  certain.  Coughran  v.  Sundback,  9  S.  D.  483,  70  N. 
W.  644. 

Construction  which  gives  effect  to  rather  than  one  which  defeats,  instrument  will  be 
adopted.    Henniges  v.  Paschke  (Johnson),  9  N.  D.  489,  84  N.  W.  350. 

Where  one  of  two  innocent  persons  must  suffer  by  act  of  third,  he  by  whose  negliisrpnce 
it  happened  must  be  the  sufferer..  Sweatman  v.  Deadwood,  9  8.  D.  380,  69  N.  W.  582; 
Reid  V.  Kellogg,  8  S.  D.  696,  67  N.  W.  687;  Carroll  v.  Nisbet,  9  S.  D.  497,  70  N.  W.  634. 

As  to  sufficiency  of  description  in  executory  contract  for  sale  of  interest  in  land. 
Schuyler  v.  Whefilon,  17  N.  D.  161,  115  N.  W.  259. 

C.  L.  4728,  4729.  S.  D.  Rev.  Civ.  C.  2440,  2441.        N.  D.  Rev.  C.  6688,  6689. 

As  to  validity  of  Election  law  of  1907.    Morrow  v.  Wipf,  22  8.  D.  146,  116  N.  W.  1121. 

.^^eement  by  husband  to  deed  land  in  return  for  mutual  settlement  and  bill,  is  not 
collusive  and  void.    Burgess  v.  Burgess,  17  8.  D.  44,  95  N.  W.  279. 

C.  L.  4730.  S.  D.  Rev.  Civ.  C.  2442.  N.  D.  Rev.  C.  6690. 

Payment  of  interest  and  principal  to  trustee  in  trust  deed  secured  by  note  after  he  has 
secretly  transferred  note  and  acts  as  agent  for  transferee,  discharges  indebtedness. 
McVay  v.  Bridgman,  21  8.  D.  374,  112  N.  W.  1138. 

Purchaser  holds  mortgaged  property  free  from  mortgage,  where  record  showed  satis- 
faction by  mortgagee  but  not  prior  assignment  to  another.  McVay  v.  Tousley,  20  8.  D. 
258,  120  Am.  St  Rep.  027,  105  N.  W.  932. 

Definitions  and  General  Provi»i<m*. 

C.  L.  4731.  8.  D.  Rev.  Civ.  C.  2443.  N.   D.   Rev.   C.   6691. 
Words  to  be  understood  in  their  ordinary  sense.     Kennedy  v.  Hull,  14  8.  D.  234,  86 

.  N.  W.  223;  State  v.  Taylor,  7  8.  D.  633,  84  k  W.  648. 

As  to  construction  of  statute  giving  "farm  laborer"  lien  for  wages.  Lowe  v.  Abraham- 
son,  18  N.  D.  182,  19  L.R.A.(N.S.)  1039,  119  N.  W.  241. 

As  to  "cause  of  action"  against  which  statute  of  limitations  does  not  run  while  party 
is  without  the  state,  applying  to  mortgage  foreclosure  action.  Colonial  &  U.  S.  Mortg. 
.Co.  V.  Northwest  Thresher  Co.  14  N.  D.  147,  70  LJLA.  814,  116  Am.  St.  Rep.  642,  103 
N.  W.  915,  8  A.  &  E.  Ann.  Cas.  1160. 

N.  D.  Rev.  C.  6694. 

As  to  what  constitutes  ordinary  care  in  care  of  live  stock.    McBride  v.  Wallace,  17  N. 

D.  495,  117  N.  W.  857. 

N.  B.  Rev.  C.  6695,  6696. 

As  to  negligence  in  any  degree  consisting  of  want  of  care.  Hart  v.  Hanson,  14  N.  D. 
570,  3  L.R.A.(N.S.)  438,  105  N.  W.  942. 

c.  38,  1889  Dak.  8.  D.  Rev.  Civ.  C.  2445. 

Publication  once  in  each  week  covering  37  days,  is  for  six  successive  weeks.  Thomas  T 
Issenhuth,  18  S.  D.  303,  100  N.  W.  436. 

0.  L.  4738.  S.  D.  Rev.  Civ.  C.  2447.  N.  D.  Rev.  C.  6698. 

As  to  debt  and  obligation  not  being  synonymous.  Sonnesyn  v.  Akin,  12  N.  D.  227,  97 
N.  W.  567. 

C.  L.  4739.  S.  D.  Rev.  Civ.  C.  2448.  N.  D.  Rev.  C.  6699. 

Good  faith,  question  of  fact  to  be  determined.  Friedrlch  v.  Fergen,  15  S.  D.  641,  91 
N:  W.  328;  Dunn  v.  Bank,  15  8.  D.  464,  90  N.  W.  1046;  Wood  v.  Conrad,  2  S.  D.  334,  50 
N.  W.  95. 

Purchase  made  in  good  faith.  Oress  v.  Evans,  1  D.  371,  46  N.  W.  1132;  Thorn-son  v. 
Bank,  150  U.  8.  231,  37  L.  ed.  1063,  14  S.  Ct.  R.  94. 

Actual  notice  consists  in  express  information  of  fact.  La  Crosse  B.  &  S.  Co.  v.  Ander- 
son, 9  S.  D.  560,  70  N.  W.  877;  Shauer  v.  Alterton,  161  U.  8.  607,  38  L.  ed.  286,  14  8. 
Ct  R.  442. 

As  to  who  is  purchaser  in  good  faith.    Hunter  v.  Coe,  12  N.  D.  605,  97  N.  W.  869. 

C.  L.  4742,  4743.  8.  D.  Rev.  Civ.  C.  2451,  2452.         N.  D.  Rev.  C.  6702,  6703. 

As  to  what  constitutes  constructive  notice.  Mee  v.  Carlson,  22  8.  D.  365,  29  L.R.A. 
(N.S.)  351,  117  N.  W.  1033. 
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Purchaser  at  foreclosnre  of  second  mortgage  being  informed  that  first  mortgage  is 
paid,  has  constructive  notice  of  second  mortgagee's  rights  under  redemption.  Malmberg 
T.  Peterson,  20  S.  D.  587,  108  N.  W.  339. 

C.  L.  4743.  S.  D.  Rev.  Civ.  C.  2452.  N.  D.  Rev.  C.  6703. 

Knowledge  of  circumstances  sufficient  to  put  prudent  man  upon  inquirv.  Shauer  t. 
Alterton,  1.51  U.  S.  607,  38  L.  ed.  286,  14  S.  Ct.  R.  442:  Doran  v.  Dazey,  5'N.  D.  167,  64 
N.  VV.  1023,  57  A.  S.  R.  550;  Meyer  v.  Elevator  Co.  12  S.  D.  172,  80  N.  W.  189:  Webor  v. 
Tschetter,  1  S.  D.  205,  46  N.  W.  201. 

Every  dealer  in  municipal  bonds  which  upon  their  face  refer  to  statute  under  which 
issued  is  bound  to  take  notice  of  statute.  Livingston  v.  School  Dist.  9  S.  D.  345,  69  X.  W. 
15;  Brown  v.  Bon  Homme  County,  1  S.  D.  216,  46  N.  W.  173;  People's  Bank  v.  School 
Ditst.    3  N.  D.  496,  57  N.  W.  787,  28  L.R.A.  642. 

Notice  of  prior  unrecorded  conveyance  impeaches  good  faith.  Betts  v.  Letcher,  1  S.  D. 
182,  46  N.  W.  193. 

As  to  when  party  has  constructive  notice.    Hunter  v.  Coe,  12  N.  D.  505,  97  N.  W.  869. 

On  notice  to  agent  to  put  purchaser  of  note  on  inquiry.  Rochford  v.  Barrett,  22  S.  D. 
83,  116  N.  W.  522. 

As  to  bank  having  notice  of  holder's  defective  title  to  check.  Drinkall  v.  Movius  State 
Bank,  11  N.  D.  10,  67  L.RA.  341,  95  Am.  St.  Rep.  341,  88  N.  W.  724. 

C.   L.  4749  8.  D.  Rev.  Civ.  C.  2458.  N.  D.  Rev.  C.6710. 

Township  election  day  not  a  holiday.    State  v.  Ciirrie,  8  N.  D.  545,  80  N.  W.  475. 

That  30th  day  before  election  falls  on  Sunday  does  not  change  time  within  whidi 
nominations  must  be  filed.    State  v.  Falley,  9  N.  D.  464,  83  K.  W.  913. 


C.  L.  4753.  S.  D.  Rev.  Civ.  C.  2462.  N.  D.  Rev.  C.  6714. 

Existence 
First  Nat. 


ice  of  usage  or  custom  as  to  pavment  of  labor  claims  by  elevator  operators. 
t.  Bank  v.  Minneapolis  &  N.  Elevator  Co.  11  N.  D.  280,  91  N.  W.  436. 


C.  L.  4756.  S.  D.  Rev.  Civ.  C.  2465.  N.  D.  Rev.  C.  6717. 

Findings  of  court  constitute  part  of  judgment  roll.  Colonial  Mbrt.  Co.  v.  Bradley,  4 
S.  D.  158,  55  N.  W.  1108. 

Counsel  need  not  take  exceptions  to  findings  of  fact  for  purposes  of  appeaL  KeUy 
v.  Wheeler,  22  S.  D.  611,  119  N.  W.  994;  Lone  Tree  Ditch  Co.  v.  Rapid  City  Electric 
&  Gaslight  Co.  16  S.  D.  451,  93  N.  W.  650. 

C.  L.  4758.  S.  D.  Rev.  Civ.  C.  2467.  N.  D.  Rev.  C.  6719. 

Deed  signed  and  sealed  "Patrick  M.,  Att^.  in  fact  for  Amelia  B."  is  deed  of  Amelia 
although  words  "he,"  "his"  etc.  are  used  m  deed.  Donovan  v.  Welch,  11  N.  D.  113, 
90  N.  W.  262. 

C.  L.  4759.  S.  D.  Rev.  Civ.  C.  2468.  JI.  D.  Rev.  C.  6720. 

As  to  thresher's  lien  being  executed  in  duplicate  and  filed  in  two  counties  where  grain 
is  grown.    Gorthy  v.  Jarvis,  15  N.  D.  509,  108  N.  W.  39. 

C.  L.  4760.  S.  D.  Rev.  Civ.  C.  2469.  N.  D.  Rev.  C.  6721. 

Term  "personal  property"  includes  judgments.  McLaughlin  v.  Alexander,  2  S.  D. 
226,  49  N.  W.  99. 

C.  L.  4763.  S.  D.  Rev.  Civ.  C.  2472.  N.  D.  Rev.  C.  6724. 

Statutes  are  to  be  liberally  construed.  Pinkerton  v.  Le  Beau,  3  S.  D.  440,  64  N.  W. 
97;  Kingman  v.  O'Callaghan,  4  S.  D.  628,  57  N.  W.  912;  Landauer  v.  Conklin,  3  S.  D. 
462,  54  N.  W.  322;  Tripp  v.  City  of  Yankton,  10  S.  D.  616,  74  N.  W.  447. 

As- to  construction  of  statute  giving  "farm  laborer"  lien  for  wages.  Lowe  v.  Abra- 
hamson,  18  N.  D.  182,  19  L.R.A.(N.S.)  1039,  119  N.  W.  241. 

As  to  inheritance  by  illegitimate  child.    Moen  v.  Moen,  16  S.  D.  210,  92  N.  W.  13. 

C.  L.  4765.  S.  D.  Rev.  Civ.  C.  2474.  N.  D.  Rev.  C.  6726. 

Approval  of  bond  by  two  of  three  officers  required  by  statute,  sufficient.  State  t. 
Kipp,  10  S.  D.  495,  74  N.  W.  440. 

Majority  of  members  of  board  constitutes  legal  quorum.  Tumquist  v.  Cass  County, 
11  N.  D.  — ,  92  N.  W.  852. 

Proceedings  by  majority  of  board  of  drain  commissioners  are  valid.  Tumquist  t. 
Cass  County  Drain  Comrs.  11  N.  D.  514,  92  N.  W.  852. 
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C.  L.  4767.  S.  D.  Rev.  Civ.  C.  2476.  N.   D.   Rev.   C.   6728. 

Penalties  prescribed  by  stfttute  not  extinguished  by  its  repeal.  Nat.  Bank  v.  Lemke,  3 
N.  D.  154,  54  N.  W.  919;  Wells  County  v.  McHenry,  7  N.  D.  246,  74  N.  W.  241. 

Meaning  of  the  term  "successive  weeks."  Finlayson  v.  Peterson,  5  N.  V.  587,  67  N. 
W.  953,  57  A.  S.  R.  684,  33  L.R.A.  532. 


RKVISED  CODE   OF  CIVIIj  PROCEDURE:. 

C.  L.  4802.  S.   D.  Rev.  C.  Civ.  Proc.   3.  N.  D.   Rev.  C.  0733. 

As  to  liberal  construction  of  statutes.  Brown  v.  Smith,  13  N.  D.  380,  102  N.  W. 
171;  Scott  V.  District  Ct.  15  N.  D.  259,  107  N.  W.  61. 

C.  L.  4802,  4806.  S.  D.  Rev.  C.  Civ.  Proc.  3,  7.       N.  D.  Rev.  C.  6733,  6737. 

•  As  to  "cause  of  action"  against  which  statute  of  limitations  does  not  run  while 
|)urty  is  without  the  state,  applying  to  mortgage  foreclosure  action.  Colonial  &  U.  S. 
Mortg.  Co.  v.  Northwest  Thresher  Co.  14  N.  D.  147,  70  L.R.A.  814,  116  Am.  St.  Rep. 
(;42,  103  N.  W.  915,  8  A.  &  E.  Ann.  Cas.  1160. 

0.  L.  4804.  S.  D.  Rev.  C.  Civ.  Proc.  5.  N.  D.  Rev.  C.  6735. 

Limitation  of  time  within  which  action  to  be  commenced; — amendment  of  statute. 
Osborne  v.  Lindstrom,  9  N.  D.  1,  81  N.  W.  7281  A.  S.  R.  516,  46  L.R.A.  715. 

C.  L.  4805.  S.  D.  Rev.  C.  Civ.  Proc.  6.  N.  D.  Rev.  C.   6736. 

Computation  of  time.    Taylor  v.  Brown,  5  D.  335,  40  N.  W.  525. 

Rule  of  computation  applies  to  notices  in  laying  out  highways.  Williams  v.  Turner 
Township,  15  S.  D.  182,  87  N.  W.  968. 

Holiday  in  time  for  appearance  under  summons  not  last  day  included.     C.  M.  &.  St.  P. 
Ry.  Co.  V.  Nield,  16  S.  D.  — ,  92  N.  W.  1069. 

A  holiday  intervening  between  the  dav  of  service  and  return  day  of  summons  will  be 
included.    Chicago,  M.  4  St.  P.  R.  Co.  v.  "Nield,  16  S.  D.  370,  92  N.  W.  1069. 

C.  L.  4806.  8.  D.  Rev.  C.  Civ.  Proc.  7.  N.  D.  Rev.  C.  6737. 

As  to  debt  and  obligation  not  being  synonymous.  Sonnesyn  v.  Akin,  12  N.  D.  227, 
97  N.  W.  557. 

C.  L.  4807.  S.  D.  Rev.  C.  Civ.  Proc.  8.  N.  D.  Rev.  C.  6738. 

Notice  of  appeal  is  not  "process."    Cooler  v.  Eidsness,  18  N.  D.  338,  121  N.  W.  83. 

C.  L.  4810-4812.  S.   D.   Rev.  C.   Civ.   Proc.   11-13.     N.  D.  Rev.  C.  6741-6743. 

Action  for  disbarment  a  special  proceeding.     Re  Eaton,  7  N.  D.  269,  74  N.  W.  870. 

Mandamus  is  special  proceeding.     State  v.  Fabrick,  16  N.  D.  94,  112  N.  W.  74. 

Prosecution  for  a  public  offense  is  an  action.  State  v.  Rozum,  8  N.  D.  548,  80  N.  W. 
477. 

Ex  parte  proceeding  to  foreclose  mortgage  by  advertisement,  is  not  an  action.  Stevens 
V.  Osgood,  18  S.  D.  247,  100  N.  W.  161. 

Contempt  proceeding  should  be  remedial  to  be  a  special  proceeding.  State  v.  Davis, 
2  N.  D.  461,  51  N.  W.  942. 

C.  L.  4811,  4814,  4815.  N.  D.  Rev.  C.  6742,  0745,  0746. 

S.  D.  Rev.  C.  Civ.  Proc.  12,  15,  16. 
Conviction  for  peddling  without  license,  is  criminal  action  and  reviewable  by  writ 
of  "error  only.    State  v.  Cram,  20  S.  D.  159,  105  N.  W.  99. 

C.  L.  4813,  4814.  S.  D.  Rev.  C.  Civ.  Proc.  14,  15.      N.  D.  Rev.  C.  6744.  6745. 

Proceeding  for  violation  of  city  ordinance  is  not  a  criminal  action.  Centerville  v. 
Olson,  16  S.  D.  526,  94  N.  W.  414. 

Courts. 

C.  L.  4813,  4814  8.  D.  Rev.  C.  Civ.  Proc.  25.  N.   D.    Rev.   C.    7547. 

Actions  against  state,  how  commenced.  Synod  of  Dakota  v.  State,  2  S.  D.  366.  50  N.  W. 
632,  14  L.R.A.  418;  Morgan  v.  State,  9  S.  D.  230,  68  N.  W.  538;  Carter  v.  State,  8 
8.  D.  153,  65  N.  W.  422. 

A  county  may  bring  such  action.    Lyman  County  v.  State,  9  8.  D.  413,  69  N.  W.  603. 

This  provides  only  means  for  enforcement  of  rejected  claim  against  state.  Sawyer  v. 
Mayhew,  10  S.  D.  18,  71  N.  W.  141. 
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1  S,  c.  1,  1890  S.  D.  S.  D.  Rev.  C.  Civ.  Proc  27. 

Parties  cannot  stipulate  to  have  circuit  court  try  issues  without  jury,  where  snprema 
court  certifies  it  for  jury  trial.  C.  ft  J.  Michel  Brewing  Co.  v.  State,.  19  S.  D.  302, 
TO  Ii.R.A.  911,  103  S.  W.  40. 

C.  L.  4826.  8.  D.  Rev.  C.  Civ.  Proc  30. 

Exclusive  jurisdiction  where  sum  claimed  exceeds  $100.  Flunket  v.  Evans,  2  S.  D.  43^ 
50  N.  W.  961. 

C.  L.  4828.  8.  D.  Rev.  C.  Civ.  Proc.  33.      N.  D.  Rev.  C.  6762,  6764. 

Reason  for  exercising  judicial  powers  by  judee  as  such,  and  not  by  court,  has  practical- 
ly ceased.    King  v.  McClurg,  7  8.  D.  67,  63  N.  W.  219. 

This  statute  was  not  repealed  by  state  Constitution.  Benedict  v.  Ralya,  1  S.  D.  167,  46 
N.  W.  188. 

Judge  cannot  at  his  option  determine  whether  a  given  matter  is  or  is  not  a  court  mat* 
ter.    Travelers'  Ins.  Co.  v.  Weber,  2  N.  D.  239,  60  N.  W.  708. 

Court  is  always  open  for  hearing  disputed  questions  of  law.  Schaetzel  v.  City  of 
Huron,  6  S.  D.  134,  60  N.  W.  741;  Johnson  v.  Railway  Co.  1  N.  D.  364,  48  N.  W.  227. 

Judge  at  chambers  has  jurisdiction  to  issue  a  writ  of  mandamus.    Territory  v.  8hearer, 

2  D.  332,  8  N.  W.  135. 

Judge  may  direct  an  entry  of  judgment  outside  his  district.    Gould  v.  Elevator  Co. 

3  N.  D.  96,  54  N.  W.  316. 

Judge  may  still  make  orders  as  a  judge.  Black  Hills  Min.  Co.  v.  Grand  Island  Co. 
2  S.  D.  546,  51  N.  W.  342. 

As  to  functions  of  district  court  and  judge.  Martinson  v.  Marzolf,  14  N.  D.  301, 
103  N.  W.  937. 

Trial  of  action  when  circuit  court  was  not  regularly  in  session,  renders  judgment 
therein  voidable.    Lockard  v.  Lockard,  21  8.  D.  134,  110  N.  W.  104. 

C.  L.  4828.  S.  D.  Rev.  C.  Civ.  Proc.  33,  34.      N,  D.  Rev.  C.  6762,  6763. 

Order  made  by  judge  in  another  circuit  although  marked  "by  the  court,"  is  made 
at  chambers  and  not  appealable.  Custer  County  Bank  v.  W.  H.  Walling  Mercantile 
Co.  16  8.  D.  579,  94  N.  W.  582. 

§  1,  c.  79,  1890  8.  D.  8.  D.  Rev.  C.  Civ.  Proc.  34.         N.  D.  Rev.  C.  6765. 

Orders  concerning  matters  pending  in  another  circuit  or  district.  Holden  v.  Haserodt, 
2  8.  D.  220,  49  N.  W.  97;  Holden  v.  Haserodt,  3  8.  D.  4,  51  N.  W.  340;  Williams  v. 
Williams,  6  8.  D.  284,  61  N.  W.  38,  Gould  v.  Elevator  Co.  3  N.  D.  96,  54  N.  W.  316. 

On  validity  of  acts  of  circuit  judge.  Northwestern  Port  Huron  Co.  v.  Zickrick,  22 
8.  D.  89,  115  N.  W.  525. 

Form   of    Civil    Actions. 

C.  L.  4830.  8.  D.  Rev.  C.  Civ.  Proc  36.  N.  D.  Rev.  C.  6767. 

Does  not  change  common-law  practice  to  recover  on  qwuitwn  meruit.  Caldwell  v. 
Myers,  2  S.  D.  506,  51  N.  W.  210. 

Distinction  between  forms  of  action  is  done  away  with.  8ykes  v.  Bank,  2  8.  D.  242,  49 
N.   W.   1058.  1  } 

Refers  to  actions  at  law  and  suits  in  equity,  not  to  special  proceedings.  State  ▼. 
Carey,  2  N.  D.  36,  49  N.  W.  164. 

Intrinsic  distinctions  between  actions  not  destroyed.  Black  v.  Elevator  Co.  7  N.  D. 
129,  73  N.  W.  90;  Macomb  v.  Lake  County,  13  S.  D.  103,  82  N.  W.  417. 

C.  L.  4831.  S.  D.  Rev.  C.  Civ.  Proc.  37.  N.  D.  Rev.  C.  6768. 

Action  may  be  brought  on  a  judgment  without  leave  of  court,  and  leave  be  given 
nunc  pro  tunc.    Stoddard  Mfg.  Co.  v.  Mattice,  10  S.  D.  253,  72  N.  W.  891. 

Cause  of  action  cannot  be  created  or  caused  to  accrue  nunc  pro  tunc.  Osborne  v.  Lind- 
strom,  9  N.  D.  1,  81  N.  W.  72.  81  A.  S.  R.  516,  46  L.R.A.  716. 

Time  of  Commencing  Actions. 

C.  L.  4833.  8.  D.  Rev.  C.  Civ.  Proc  39.  N.  D.  Rev.  C.  6770. 

Answer  that  cause  of  action  on  note  "did  not  accrue  within  six  years,"  sufficient  pie* 
of  limitations.    McConnell  v.  Spicker,  15  S.  D.  98,  87  N.  W.  574. 

Actions  on  ground  of  fraud  do  not  accrue  until  discovery  of  fraud,  but  mistakes  are 
not  covered  by  this  exception.    Pollock  v.  Wright,  16  S.  D.  134,  87  N.  W.  584. 

When  limitations  pleaded  as  defense  to  note  barred  upon  its  face,  plaintiff  must  show 
contrary.    Dieloiann  v.  Bank,  8  8.  D.  263,  66  N.  W.  311. 
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ATerment  that  cause  of  action  did  not  accrue  within  six  years  sufficient.  Searls  v. 
Knapp,  6  S.  D.  325,  58  N.  W.  807,  49  A.  S.  K.  873. 

Plea  of  limitations  as  defense,  deemed  denied  without  reply.  Meyer  t.  School  Dist.  4 
8.  D.  420,  67  N.  W.  68. 

Limitation  will  not  run  on  town  warrants  until  funds  are  provided  ot  time  provided 
has  elapsed.    Brannon  v.  White  Lake  Twp.  17  8.  D.  83,  95  N.  W.  284. 

Defense  of  statute  of  limitations  can  only  be  taken  advantage  of  by  answer.  8atter> 
lund  V.  Beal,  12  N.  D.  122,  95  N.  W.  518. 

Defense  of  statute  of  limitations  is  not  available  on  demurrer.  State  ex  rel.  Berge 
V.  Patterson,  18  S.  D.  251,  100  N.  W.  162. 

C.  L.  4834;  S.  D.   Rev.   C.   Civ.  Proc.   40.  N.  D.  Rev.  C.  6771. 

Action  for  accountinj?  under  mortgage,  and  to  redeem,  is  governed  bv  Comp.  Laws  § 
4856  (S.  D.  Code  Civ.  Proc.  §  66,  N.  D.  Rev.  Codes,  §  0793),  Houts  v.  Hoyne,  14  8.  D. 
18  N.  D.  517,  123  N.  W.  390. 
176,  84  N.  W.  773. 

C.  L.  4837.  S.  D.  Rev.  C.   Civ.  Proc.   43.  N.  D.  Rev.  C.  6774. 

As  to  doctrine  of  taking  possessions.  J.  B.  Streeter  Jr.  Co.  v.  Fredrickson,  11  N.  D. 
300,  81  N.  W.  692. 

0.  L.  4837,  4838.  S.  D.  Rev.  C.  Civ.  Proc.  43,  44.     N.  D.  Rev.  C.  6774,  6776. 

Inapplicable  to  suit  bv  mortgagor  against  mortgagee  in  possession.  Nash  y.  North- 
west Land  Co.  15  N.  D.  566,  108  N.  W.  792. 

C.  L.  4840.  S.  D.   Rev.   C.  Civ.  Proc.  46.  N.  D.  Rev.  O.  6777. 

Record  title  as  carrying  presumption  of  possession.  Enderlin  Invest.  Co.  v.  Nordhagen, 
18  N.  D.  617,  123  X.  W.  390. 

C.  L.  4841.  S.  D.  Rev.  C.  Civ.   Proc.  47.  N.  D.  Rev.  C.  6778. 

Tax  deed  is  sufficient  on  which  to  found  claim  of  title  by  adverse  possession.  Murphy 
V.  Dafoe,  18  S.  D.  42,  09  N.  W.  86. 

C.  L.  4842.  S.  D.  Rev.  C.   Civ.  Proc.   48.  N.  D.  Rev.  C.  6779. 

Pajrment  of  taxes  not  essential  to  acquire  title  by  adverse  possession.  Power  v.  Hitch- 
ing, 10  N.  D.  254,  86  N.  W.  737. 

Possession  of  part  of  tract  is  presumed  to  be  possession  of  all.  Gale  v.  Shillock,  4  D. 
182,  29  N.  W.  661 ;  Smith  v.  Gale,  144  U.  S.  509,  36  L.  ed.  521,  12  S.  Ct.  R.  674. 

Cutting  firewood  for  family  bv  an  agent  is  an  act  of  adverse  possession.  Murphy 
y.  Dafoe,  18  S.  D.  42,  90  N.  W.  86. 

C.  L.  4844.  S.  D.   Rev.  C.   Ciy.   Proc.   50.  N.  D.  Rev.  C.  6781. 

Actual  possession  of  land  consists  in  subjectint;  it  to  the  will  and  dominion  of  the 
occupant.    Pendo  v.  Beakey,  16  8.  D.  344,  89  N.  W.  655. 

No  good  faith  in  adverse  holding  where  party  knows  he  has  no  title.  DeiTeback  y. 
Hawkc,  115  U.  S.  392,  29  L.  ed.  423,  6  S.  Ct.  R.  96. 

C.  L.  4847.  S.   D.  Rev.  C.   Civ.  Proc.  53.  N.  D.  Rev.   C.  6784. 

Limitations  of  time  for  recovery  of  real  property  apply  at  law  only.  Houts  v.  Hoyne, 
14  S.  D.  176,  84  N.  W.  473. 

8  1,  c.  24,  1891  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  54.  N.  D.  Rev.  C.  4928. 

Tackinir;  statutory  right:  payment  of  taxes.  Streeter  v.  Fredrickson,  11  N.  D.  — ,  91 
N.  W.  092;  Power  v.  K  itching,  10  N.  D.  254,  86  N.  W.  737. 

Deed  from  heirs  of  indian  within  five  years  after  issuance  of  homestead  patent  and 
tax  deed,  constitute  color  of  title.    Murphy  v.  Pierce,  17  S.  D.  207,  96  N.  W.  925. 

Taxes  need  not  be  paid  for  10  successive  years  within  each  year  to  acquire  title. 
Murphy  v.  Redeker,  16  S.  D.  615,  102  Am.  St.  Rep.  722,  94  N.  W.  697. 

8§  1,  2,  c.  24,  1891  S.D.        S.  D.  Rev.  C.  Civ.  Proc.  64,  55.  N.  D.  Rev.  C.  4928. 

Inapplicable  to  payment  of  taxes  by  devisee  of  tenant  in  common.  Barrett  v.  McCarty, 
20  S.  D.  75,  104  N.  W.  907. 

8S  1-3,  c.  24,  1891  S.  D.        S.  D.  Rev.  C.  Civ.  Proc.  54-66.  N.  D.  Rev.  C.  4928. 

Technically  illegal  assessment  of  taxes  for  part  of  ten  years  will  not  affect  title 
acquired  by  payment  of  taxes.    Murphy  v.  Nelson,  19  S.  D.  197,  102  N.  W.  691. 
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8  2,  c.  24,   189]  S.  D.  S.  D.  Rev.   C.   Civ.   Proc.   55. 

Ten  successive  years  must  elapse  after  execution  of  deed  to  acquire  title  by  payment 
of  taxes.    Bennett  v.  Moore,  19  S.  D.  109,  99  N.  W.  855. 

No  title  acquired  Tvhere  action  to  quiet  title  is  commenced  four  years  after  issuance 
of  tax  deed.     Jackson  v.  Bailey,  19  S.  D.  594,  104  N.  W.  268. 

c.  194,  1903  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  p.  325. 

Cumulative  remedy  with  S.  D.  Code  Civ.  Proc.  chap.  29,  to  quiet  title  against  un- 
known persons,  heirs  at  law,  etc.    Buckham  v.  Hoover,  18  S.  D.  429,  101  N.  W.  28. 

C.  L.  4848.  S.  D.   Rev.  C.   Civ.   Proc.  57.  N.  D.  Rev.  C.  6785. 

No  lapse  of  time  will  bar  remedy  to  enforce  tax  lien  against  land.  Wells*  Countv  v. 
McHenry,  7  N.  D.  246,  74  N.  W.  241. 

Statute  of  limitations  may  be  shortened  as  to  existing  causes  of  action.  Mer.  Nat 
Bank  v.  Braithwaite,  7  N.  D.  358,  75  N.  W.  244,  66  A.  S.  R.  653;  Osborne  v.  Lindstrinn. 
»  N.  D.  1,  81  N.  VV.  72,  46  L.R.A.  715,  81  A.  S.  R.  616;  Power  v.  Kitching,  10  N.  D. 
234,   86   N.    W.    737. 

Statement  that  cause  did  not  accrue  within  six  years  before  commencement  of  action 
is  good  pleading  of  statute.    McConnell  v.  Spicker,  15  S.  D.  98,  87  N.  W.  574. 

As  to  when  limitation  period  begins  to  run  against  right  to  maintain  foreclosure  action. 
Paine  v.  Dodds,  14  N.  D.  189,  116  Am.  St.  Rep.  674,  103  N.  W.  931. 

C.  L.  4848,  4849.  S.  D.  Rev.  C.  Civ.  Proc.  57,  58.     N.   D.   Rev.   C.   6785,   6786. 

Action  to  foreclose  mortgage  on  real  property  must  be  commenced  within  ten  years. 
Colonial  &  V.  S.  Mortg.  Co.  v.  Northwest  Thresher  Co.  14  N.  D.  147,  70  L.R.A.  814, 
110  Am.  St.  Rep.  642,  103  N.  W.  915,  8  A.  &  E.  Ann.  Cas.  1160. 

C.  L.  4849.  S.  D.  Rev.  C.  Civ.  Proc.  68.  N.  D.  Rev.  C.  678U. 

Action  on  county  warrant  may  be  brought  at  any  time  within  twenty  years.  HeflTIeman 
V.  Pennington  County.  3  S.  D.  102,  52  N.  W.  851 ;  Stewart  v.  Custer  County,  14  S.  D.  155. 
84  X.  W.  764. 

Distinction  between  sealed  and  unsealed  instrument  is  abolished  except  an  to  statute 
of  limitations.    Gibson  v.  Allen,  19  S.  D.  617,  104  N.  W.  275. 

As  to  effect  of  issuing  execution  on  judgment  ten  years  aftar  entry,  where  debtor  has 
been  absent  from  state.    Weisbecker  v.  Cahn,  14  N.  D.  390,  104  N.  W.  613. 

Right  to  sue  on  justice's  court  judgment  within  ten  years.  Holton  v.  Schmarback, 
15  N.  D.  38,  106  N.  W.  36.  . 

As  applied  to  running  of  statute  in  proceeding  to  foreclose  by  advertisement.  Clark 
V.  Beck,  14  N.  D.  287,  103  N.  W.  755. 

C.  L.  4849.  4850.  S.  D.  Rev.  C.  Civ.  Proc.  68,  60.       N.  D.  Rev.  C.  6786.  6787. 
On  right  to  foreclose  security  after  action  on  debt  is  barred.     Satterlund  v.  Beal,  12 

N.  D.  122,  95  N.  W.  518. 

§  1,  c.  71.   1893,  S.D.  8.  D.  Rev.  C.  Civ.  Proc  59.  N.  D.  Rev.  C.  6786. 

IjCgislaturc  mav  shorten  limitation  for  action  upon  judgment.  Mer.  Nat.  Bank  v. 
Braithwaite,  9  N.'D.  358,  75  N.  W.  244,  66  A.  S.  R.  653. 

0.  L.  48.J0.  S.  D.  Rev.  C.  Civ.  Proc.  60.  N.  D.  Rev.  C.  6787. 

Tax  lien  is  not  barred  in  six  vears.  Iowa  Land  Co.  v.  Douglas  County,  8  S.  D.  491,  67 
N.  \V.  .52;  Wells  County  v.  McHenry,  7  N.  D.  246,  74  N.  W.  241. 

School  warrants  not  under  seal  will  be  barred  in  six  years  after  due.  Coler  v.  Sterling. 
15  S.  D.  415,  89  N.  W.  1022. 

Pleading  limitations  on  note  casts  burden  of  proof  on  holder.    Dielmann  v.  Bank.  8  S. 

D.  263,  66  N.  W.  311 ;  McConnell  v.  Spicker,  15  S.  D.  98,  87  N.  W.  574. 

Averment  that  cause  of  action  did  not  accrue  within  six  years  of  commencement,  suffi- 
cient.   Searls  v.  Knapp,  5  S.  D.  325,  58  N.  W.  807,  49  A.  S.  R.  873. 

Action  barred  by  lex  loci  contractus  is  barred  by  lex  fori.  Rathbone  v.  Coe.  6  D.  91,  .W 
N.  W.  620. 

Limitation  will  not  run  on  town  warrants  until  funds  are  provided  or  time  to  provide 
has  elapsed.    Brannon  v.  White  Lake  Twp.  17  S.  D.  83,  fl5  N.  W.  284. 

Six  year  limitation  applies  to  civil  action  to  enforce  statutory  obligation  of  father  U> 
support  illegitimate  child.  State  ex  rel.  Berge  v.  Patterson,  18  S.  D.  251,  100  N.  W. 
162. 

Inapplicable  to  equity  action  to  recover  deceased  partner's  interest  in  partnership. 
JlcPherson  v.  Swift,  22  S.  D.  105,  133  Am.  St.  Rep.  907,  116  N.  W.  76. 
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C.  L.  4851.  S.  D.  Rev.  C.  Civ.  Proc.  61.  N.  D.  Rev.  C.  8788. 

Right  to  3et  up  usurious  interest  paid  as  a  counterclaim.  Wilson  v.  Selby,  7  S.  D.  494, 
(i4  N.  W.  637. 

Statute  not  apply  to  action  against  sureties  on  sheriiT's  bond,  if  cause  reduced  to  judg- 
ment within  three  years.    Connor  v.  Corson,  13  S.  D.  660,  83  N.  W.  688. 

C.  L.  4854.  S.  D.  Rev.  C.  Civ.  Proc.  64.  N.  D.  Rev.  C.  6791. 

Inapplicable  to  account  for  items  charged  with  credit  for  partial  pajrment.  McArthur 
V.  McCoy,  21  S.  D.  314,  112  N.  W.  165. 

c.  90,  1907  8.  D.  S.  D.  Rev.  C.  Civ.  Proc.. p.  329. 

.\ct  is  prospective  only.  Baldwin. v.  Aberdeen,  23  S.  D.  636,  26  L.R.A.(N.S.)  116, 
123  N.  W.  80. 

C.  L.  4856.  S.  D.  Rev.  C.  Civ.  Proc.  66.  N.  D.  Rev.  C.  6793. 

Governs  action  for  accounting  under  mortgage  and  to  redeem.  Houts  v.  Hoyne,  14  S.  D. 
176,  84  N.  W.  773;  Houts  v.  Olson,  14  S.  D.  475,  85  N.  W.  1015. 

Right  of  voluntary  payor  of  mortgage  to  be  subrogated  to  rights  of  the  mortgagee, 
barred  ten  years  after  payment.    Pollock  v.  Wright,  15  S.  D.  134,  87  N.  W.  584. 

Equity  action  to  recover  deceased  partner's  interest  in  partnership  must  be  com- 
menced within  ten  years.  McPherson  v.  Swift,  22  S.  D.  165,  133  Am.  St.  Rep.  907,  116 
N.  W.  76. 

C.  L.  4857.  S.  D.  Rev.  C.  Civ.   Proc.  67.  N.  D.  Rfev.  C.  6794. 

Limitations  do'  not  run  against  i  .:ea,  though  levied  in  name  of  state.    Iowa  Land  Co. 

v.  Douglas  County,  8  S.  D.  491,  67  X.  W.  52:  Coler  v.  Sterling,  15  S.  D.  415,  89  N.  W.  1022. 

C.  L.  4858.  S.  D.  Rev.  C.  Civ.  Proc.  68.  N.  D.   Rev.   C.   6795. 

When  action  is  deemed  commenced.  Smith  v.  Nicholson,  5  N.  D.  426,  67  N.  W.  296. 
Placing  summons  in  sheriff's  hands  not  sufficient,  unless  service  made.  Mars  v.  Min.  Co. 
7  S.  D.  606,  65  N.  W.  19. 

This  section  qualifies  C.  L.  §  4892  (S.  T>.  Rev.  Code  Civ.  Proc.  §  103;  N.  D.  Rev.  Code, 
S  5246).    Bunker  v.  Taylor,  10  S.  D.  526,  74  N.  W.  450. 

When  service  quashed  action  falls,  except  in  attachment  and  where  limitations  might 
bar.    Reedy  v.  Howard,  11  S.D.  160,  76  N.  W.  304. 

.Action  cannot  be  instituted  by  stipulation.  Ramsdell  v.  Duxberry,  14  8.  D.  222,  85  N. 
W.  221. 

C.L.  4859.  S.  D.  Rev.  C.  Civ.  Proc.  69.  N.  D.  Rev.  C.  6796. 

Maker  of  note  executed  in  another  state  subsequently  moving  to  South  Dakota  regarded 
absent  from  state  during  time  after  note  in  due  and  before  moving.  McConnell  v.  Spicker, 
16  S.  D.  98,  87  N.  W.  574. 

Applicable  to  action  to  foreclose  mortgage  on  real  property.  Colonial  &  U.  S.  Mort?. 
Co.  V.  Northwest  Thresher  Co.  14  N.  D.  147,  70  L.R.A.  814,  116  Am.  St.  Rep.  042,  103  N. 
W.  9J6.  8  A.  &  E.  Ann.  Cas.  1160;  Colonial  4  U.  S.  Mortg.  Co.  v.  Flemington,  14  N.  D.  181, 
116  A-  St.  Rep.  670,  103  N.  W.  929;  Paine  v.  Dodds,  14  N.  D.  189,  116  Am.  St.  Rep. 
674,   103  N.  W.  931. 

As  to  effect  of  issuing  execution  on  judgment  ten  years  after  entry,  where  debtor  has 
been  absent  from  state.    Weisbecker  v.  Cahn,  14  N.  D.  390,  104  N.  W.  513. 

Inapplicable  to  foreclosure  actions  accruing  prior  to  enactment  of  statute.  Adams 
4  F.  Co.  V.  Kenoyer,  17  N.  D.  302,  16  L.R.A.(N.S.)  681,  116  N.  W.  98. 

C.  L.  4864.  S.  D.  Rev.  C.  Civ.  Proc.  74.  N.  D.  Rev.  C.  6801. 

Action  on  judsroent  not  stayed  during  time  judgment  creditor  is  required  to  obtain 
leave  to  sue,  within  this  section.  Osborne  v.  Lindstrom,  9  N.  D.  1,  81  N.  W.  72,  81  A.  S. 
R.  510,  46  L.R.A.  715. 

C.  L.  4869.  S.  D.  Rev.  C.  Civ.  Proc.  79.  N.   D.  Rev.  C.   6R0rt. 

Pavment  by  one  joint  debtor  not  interrupt  running  of  statute  as  against  another  joint 
debtor.    Grovenor  v.  Signer,  10  N.  D.  503,  88  N.  W.  278. 

Letter  from  maker  to  joint  maker  of  note  enclosing  draft  to  pay  note  will  not  affect 
running  of  statute.  Dorsey  v.  Gunkle,  18  S.  D.  454,  101  N.  W.  36,  5  A.  4  E.  Ann.  Cas. 
810. 

Parties  to  Civil  Actiont. 

C.  L.  4870.  S.  D.  Rev.  C.  Civ.  Proc.  80.  N.  D.  Rev.  C.  6807. 

Application  for  mandamus  should  be  in  name  of  State  ez  rel.  State  v.  Carey,  2  N.  D. 
HO.  49  N.  W.  164. 

Supp.  Dak.  Dig. — 73. 
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Objection  that  action  is  not  prdsecuted  in  name  of  real  party  in  interest  raised  by  an- 
swer or  demurrer.     J.  I.  Case  Co.  v.  Pederson,  6  S.  D.  140,  60  N.  W.  747. 

Actions  must  be  prosecuted  in  name  of  real  partv  in  interest.  Smitli  v.  Trust  Co.  8  N. 
D.  451,  79  X.  W.  981. 

One  having  nalced  legal  title  to  chose  in  action  may  maintain  suit  thereon.  Sevbold  ». 
Bank,  5  X.  D.  460,  67  N.  W.  682;  Coughran  v.  Sundback,  9  S.  D.  483,  70  N.  W.  644. 

County  not  necessary  party  to  suit  on  sheriff's  bond.  Hollister  v.  Hubbard,  11  S.  D. 
461,  78  N.  W.  949. 

Action  on  bail  bond  should  be  in  name  of  state.  State  v.  Newson,  8  S.  D.  327,  66  N.  W. 
468. 

Assignee  of  claim  for  purposes  of  collection,  though  not  only  real  party  in  interest,  may 
sue  as  trustee  of  express  trust.  Citizens'  Bank  v.  Corkings,  9  S.  D.  614,  70  N.  W.  1059, 
62  A.  S.  E.  891. 

Wife  joining  in  acceptance  of  offer  for  husband's  property,  not  necessary  party  plaintifl 
in  action  for  specific  performance.    Edmison  v.  Zborowski,  S  S.  D.  40,  68  N.  W.  288. 

Joining  grantor  and  grantee  as  plaintilTs  in  suit  for  recovery  of  land  adversely  held  at 
time  of  grant.    Hegar  v.  DeGroat,  3  N.  D.  354,  56  N.  W.  150. 

As  to  holder  of  unindorsed  promissory  note  payable  to  another  or  order.  American 
Soda  Fountain  Co.  v.  Hogue,  17  N.  D.  375,  17  L.R.A.(N.S.j  1113,  116  N.  W.  339. 

Action  maintainable  by  grantee  to  recover  land  possessed  adversely  to  grantor,  altbon|d> 
grant  made  before  passage  of  act.  Campbell  v.  Equitable  Loan  &  T.  Co.  17  S.  D.  31.  94 
N.  W.  401. 

C.  L.  4871.  S.  D.  Rev.  C.  Civ.  Proc.  81.  N.  D.  Rev.  C.  6808. 

As  to  set-off  this  section  must  be  construed  with  Compiled  Laws,  §  4915  (S.  D.  Rev. 
Code  Civ.  Proc.  §  127;  N.  D.  Rev.' Code,  §  6274),  Kirby  v.  Jameson,  9  S.  D.  8,  67  N.  W. 
864. 

As  to  "assigns"  not  applying  to  indorsee  of  note.  National  Bank  of  Commerce  v.  Pid:. 
13  N.  D.  74,  99  N.  W.  63'. 

Action  to  foreclose  security  for  non-negotiable  note  assigned  to  plaintiff,  is  without  pre- 
iudice  to  anv  defense  existing  before  notice  of  assignment.  Barry  v.  Stover,  20  S.  D. 
459,  129  Am!  St.  Rep.  941,  107  N.  W.  672. 

0.  L.  4872.  S.  D.  Rev.  C.  Civ.  Proc.  82.  N.  D.  Rev.  C.  6809. 

Real  party  in  interest;  suit  bv  agent  or  trustee.  McLaughlin  v.  Bank,  6  D.  406,  43  X. 
W.  715;  Lewis  v.  Ry.  Co.  6  S.  D.  148,  58  N.  W.  580;  Hudson  v.  Archer.  4  S.  D.  128.  53 
N.  W.  1099;  Braithwaite  v.  Power,  1  N.  D.  455.  48  N.  W.  354:  Smith  v.  trust  Co.  8  N.  D. 
451,  79  N.  W.  981;  Hegar  v.  DeGroat,  3  N.  D.  354,  56  N.  W.  150. 

Suit  upon  bail  bond  may  be  in  name  of  state  as  trustee  for  county.  State  v.  Xen'son.  8 
S.  D.  327,  66  N.  W.  468. 

Assignee  for  creditors  is  trustee  of  express  trust,  and  may  sue.  Sandmever  v.  Ins.  Co. 
2  S.  D.  346,  50  N.  W.  353. 

Agent,  purchasing  township  warrant  with  principal's  money,  may  sue  thereon,  ■vherr 
it  is  assigned  to  him  individually.  Brannon  v.  White  Lake  Twp.  17  S.  D.  83,  95  X. 
W.   284. 

C.  L.  4872,  4881.  S.   D.  Rev.  C.  Civ.  Proc.  82,  91.       N.  D.  Rev.  C.  6809.  6820. 

Executor  of  plaintiff  may  continue  action  to  cancel  deed  without  joining  residuarr 
legatees.    Subera  v.  Jones,  20  S.  D.  628,  108  N.  W.  26. 

C.  L.  4879.  S.  D.  Rev.  C.  Civ.  Proc.  89.  N.  D.  Rev.  C.  681 S. 

Tenants  in  common  are  not  "united  in  interest"  within  this  section.  Mather  v.  Dunn. 
11  S.  D.  196,  76  N.  W.  922,  74  A.  S.  R.  788. 

As  to  making  joint  obligors  defendants  in  action  on  contract.  Clements  y.  Miller. 
'13  N.  D.  176,  100  N.  W.  239. 

C.  L.  4880.  .       .  S.  D.  Rev.  C.  Civ.  Proc.  90.  N.  D.  Rev.  C.  6819. 

Original  obligor  and  grantor  may  be  ioined  as  defendants  in  action  for  debt.  Sens 
y.  Connelly,  23  S.  D.  158,  120  N.  W.  1097. 

Assignee  of  mortgage  may  make  original  mortgagee  party  to  action  to  foreclose  mort- 
gage.   Alexander  v.  Ransom,  16  S.  D.  302,  92  N.  W.  418. 

As  to  making  party  defendant  who  will  not  join  as  plaintiff.  Jerome  y.  Rust,  23  S.  D- 
409,  122  N.  W.  344. 

C.  L.  4881.  S.  D.  Rev.  C.  Civ.  Proc.  91.  N.  D.  Rev.  C.  «82a 

A  'nirofiaser  pendente  lite  has  a  right  to  intervene.  Anheier  y.  Signor,  8  N.  D.  499.  79 
N.  W.  983. 
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Court  without  jurisdiction  of  administrator  cannot  substitute  another  party  to  action. 
McCormicIc  Co.  v.  Snedigar,  3  S.  D.  625,  64  N.  VV.  814. 

Plea  cannot  be  taken  in  name  of  administrator  fullv  discharged.  McCormick  Co.  v. 
Snedigar,  3  S.  D.  302,  53  N.  W.  83. 

Administrator  mav  continue  action  commenced  bv  former  executor.  Bunker  v.  Tavlor, 
13  S.  D.  433,  83  N.  W.  555. 

Replevin  mav  be  continued  after  death,  by  personal  representatives.  O'Neill  v.  Murry, 
6  D.  107,  50  N.  \V.  619. 

Suit  may  be  continued  by  real  partv  in  interest.  Brettell  v.  Deffebach,  6  S.  D.  21,  60 
N.  \V.  167;  Leighton  v.  Severson,  8  S'.  D.  3.')0,  66  N.  W.  938. 

As  to  abatement  of  action  against  liquor  dealer  on  his  death.  State  ex  rel.  Kelly  v. 
McMaster,  13  N.  D.  58,  99  N.  W.  58. 

On  right  of  purchaser  of  subject  matter  of  action  pendente  lite  to  prosecute  appeal. 
Sykes  v.  Beck,  12  N.  D.  242,  96  N.  W.  844. 

C.  L.  4884.  S.  D.  Rev.  C.  Civ.  Proc.  94.  N.  D.   Rev.  C.  6823. 

Action  may  continue  although  two  of  several  defendants  die  pendente  lite.  Ward  v. 
Du  Pree,  16  S.  D.  500,  94  N.  W.  397. 

C.  L.  4885.  S.  D.  Rev.  C.  Civ.  Proc.  96.  N.  D.  Rev.  C.  6824. 

Power  of  court  to  bring  in  proper  parties.  Kves  v.  Wilcox,  13  S.  D.  228,  83  N.  W. 
03;  Svkes  v.  Bank,  2  S.  D.  242,  49  N.  W.  1058;  Dalrymple  v.  Trust  Co.  9  N.  D.  306,  83 
N.  W.  245;  N.  W.  Tel.  Co.  v.  Ry.  Co.  9  N.  D.  339.  83  N.  W.  215;  Bolton  v.  Donavan,  0 
N.  D.  575,  84  N.  W.  357. 

Court  mav  grant  leave  to  intervene.  Smith  v.  Gale,  144  U.  S.  509,  36  L.  ed.  521,  12  S. 
Ct.  R.  674. 

Non-resident  contractor  is  not  necessary  partv  to  action  by  subcontractor  to  enforce 
mechanic's  lien.     Burgi  v.  Rudgers,  20  S.  D.  646',  108  N.  W.  253. 

Mortgagee  not  necessary  party  to  action  to  (|uiet  title  thereto  as  between  grantee  of 
fee  owner  and  holder  of  tax  deed.    Grigsby  v.  Wolven,  20  S.  D.  623,  108  N.  W.  250. 

Inapplicable  to  action  by  indorsee  of  note  against  maker  who  wants  payee  made  party. 
Bankers'  Nat.  Bank  v.  Security  Trust  Co.  19  S.  D.  418,  103  N.  W.  654. 

C.  L.  4886.  S.  D.  Rev.  C.  Civ.  Proc.  96.  N.  D.  Rev.  C.  6825. 

Interest  of  partv  authorizing  intervention  must  be  direct  and  immediate.  Yetzer  v. 
Young,  3  S.  D.  26.3'  52  N.  W.  1054;  Dickson  v.  Dows,  11  N.  D.  — ,  92  N.  W.  798;  Judd  v. 
Patton,  13  S.  D.  648,  84  N.  W.  199:  Brav  v.  Booker.  6  N.  D.  526,  72  N.  W.  933;  Braith- 
waite  V.  Aikin,  1  N.  D.  475,  48  N.  W.  361 ;  Braithwaite  v.  Aikin,  3  N.  D.  365,  56  N.  W 
333;  Schaetzel  v.  City  of  Huron,  6  S.  D.  134,  60  N.  W.  741. 

Right  to  intervene  can  only  be  exercised  by  leave  of  court.  Smith  v.  Gale,  144  U.  S. 
609,  36  L.  ed.  521,  12  S.  Ct.  R.  674;  State  v.  Barnes.  5  N.  D.  350,  65  N.  W.  688;  Gale  v. 
Frazier,  4  D.  196,  30  N.  W.  138. 

Payee  in  certificate  of  deposit  obtained  from  him  by  fraud  may  intervene  in  action 
thereon.    Dunn  v.  Bank,  11  S.  D.  305,  77  N.  W.  111. 

Interested  party  mav  intervene,  though  -amply  protected  in  other  ways.  .  Taylor  v. 
Bank,  9  S.  D.  572.  70  N.  W.  834. 

Assignee  for  creditors  cannot  intervene  to  defend  purely  personal  action  against  his 
assignor.    McClurg  v.  State  Bindery  Co.  3  S.  D.  362,  53  N.  W.  428,  44  A.  S.  R.  799. 

Federal  courts  may  allow  intervention  without  regard  to  citizenship.  People's  Sar. 
Bank  v.  Miles,  76  Fed.  252,  22  C.  C.  A.  152. 

Petition  and  order  for  leave  to  intervene  after  default  judgment,  inelTective.  Hickox 
T.  Eastman,  21  S.  D.  591,  114  N.  W.  706. 

As  to  what  interest  will  authorize  person  to  intervene  in  action.  Dickson  t.  Dows, 
11  N.  D.  407,  92  N.  W.  798. 

C.  L.  4886,  4887.  S.  D.  Rev.  C.  Civ.  Proc.  96,  97.        N.  D.  Rev.  C.  6825,6826. 

Right  to  intervene  in  action  to  recover  reward.  Couch  v.  State,  14  N.  D.  361,  103 
N.  W.  942. 

C.  65,  1895  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  98. 

Deposit  of  collateral  securities  with  clerk  when  demanded  ')y  more  than  one  party. 
•Lien  v.  Bank,  12  S.  D.  317,  81  N.  W.  628;  Sioux  Falls  Bank  v.  Lien,  14  S.  D.  410.  85  N, 
W.  924. 
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Place  of  Trial. 

<•.  L.  4888.  S.  D.  Rev.  C.  Civ.  Proc.  9».  N.  D.  Rev.  C.  tsa. 

Actions  in  eirenit  courts  c<»nmenced  anywhere  in  state.  Benedict  v.  Johnson,  4  S.  D. 
:iS7.  57  N.  W.  6«. 

Action  to  foreclose  real-estate  mortgage  commenced  in  other  county..  Territory  v.  Di«- 
trict  Court,  6  D.  276,  38  N.  W.  439. 

<•.  L.  4890.  S.  D.  Rev.  C.  Civ.  Proc  101.  N.  D.  Rev.  C.  68a. 

Maker  entitled  to  change -place  of  trial  to  his  county  in  action  on  note,  where  payee 
indorsed  same  without  consideration.     George  v.  Kotan,  18  S.  D.  437,  101  N.  W.  31. 

C.  L.  4891.  S.  D.  Rev.  C.  Civ.  Proc.  102.  N.  D.  Rev.  C.  6830. 

Right  to  change,  absolute;  convenience  of  witnesses  not  ground  for  refusal.  Smail  t. 
(Silruth,  8  S.  D.  287,  66  N.  W.  452. 

Change  of  place  of  trial  for  convenience  of  witnesses.  Fletcher  v.  Church,  11  S.  D.  537, 
78  N.  W.  947. 

Demand  for  change  Uf  be  made  before  time  of  answer.  Searles  v.  Lawrence,  8  S.  D.  II, 
05  N.  W.  34. 

Manner  of  Commencing  Actions. 

C.  L.  4892.  S.  D.  ReV;  C.  Civ.  Proc.  103.  N.  D.  Rev.  C.  6832. 

Action  commenced  bv  service  of  summons.  Reedy  v.  Howard,  11  S.  D.  160,  76  X.  W. 
.304;  Woodward  v.  Stark,  4  8.  D.  588,  57  N.  W.  496. 

Action  cannot  be  commenced  by  stipulation.  Ramsdell  v.  Duxberry,  14  S.  D.  222,  8S 
N.  W.  221. 

Proof  of   service  of  summons.     Brettell  v.   Deffebach,   6   S.   D.  21,   60   N.  W.  167. 

Service  on  corporation  must  be  upon  proper  officer.  Mars  v.  Min.  Co.  7  S.  D.  605,  65 
N.  W.  19. 

Amendment  of  sheriff's  return  after  judgment.  Mills  v.  Howland,  2  N.  D.  30,  49  X.  W. 
413. 

Insertion  of  name  without  service  does  not  make  person  party  .to  action.  Bunker  r. 
Taylor,  10  S.  D.  526,  74  N.  W.  450. 

Voluntary  appearance  without  service  of  summons.  Ayers  &  Co.  v.  Sundbaek,  5  S.  D. 
31,  58  N.  VV.  4. 

Time  when  action  is  commenced.     Smith  v.  Nicholson,  6  N.  D.  426,  67  N.  W.  296. 

Attorney's  clerk  cannot  accept  service  in  action  against  attorney.  Lower  v.  Wilson, 
9  S.  D.  252,  68  N.  W.  545,  62  A.  S.  R.  865. 

Circuit  court  has  jurisdiction  of  cause  transferred  to  it  by  stipulation  between  partin. 
Ramsdell  v.  Duxberry,  17  S.  D.  311,  96  N.  W.  132. 

C.  L.  4893.  S.  D.  Rev.  C.  Civ.  Proc.  104.  N.   D.   Rev.  C.  6833. 

Defective  siunmons;  waiver  of  irregularity.     Nashua  Sav.  Bank  v.  Lovejoy,  1  N.  D. 

211,  46  N.  W.  411. 

Summons;    amendment  of.     Gang  v.  Beasley,  4  N.  D.   140,  52  N.   W.   714. 

C.  L.  4894.  S.  D.  Rev.  C.  Civ.  Proc.  106.  N.  D.  Rev.  C.  6834 

Service  of  complaint  for  recovery  of  money  under  a  release  summons.     St.  Paul  Hir- 

vester  Co.  v.  Forberg,  2  S.  D.  357,  50  N.  W.  628;  Berry  v.  Bingaman,  1  S.  D.  625,  47  S. 

\V.  825. 
Necessity  of  action  being  one  on  contract.     Bradley  v.  Mueller,  22  S.  D.  534,  118  K. 

\V.  1035. 

C.  L.  4895.  S.  D.  Rev.  C.  Civ.  Proc.  106.  N.  D.  Rev.  C.  6835 

Service  bv  mail  double  the  time   (Comp.  Laws,  §  5331;  S.  D.  Rev.  Code  Civ.  Proc. 

§  556;  N.  i).  Rev.  Code,  §  5727.)     Clyde  v.  Johnson,  4  N.  D.  92,  58  N.  W.  512. 
Waiver  of  demand  for  copy  of  complaint.     Whittaker  v.  Warren,  14  S.  D.  611,  86 

N.  W.  638. 

C.  I..  4897.  S.  D.  Rev.  C.  Civ.  Proc.  108.  N.  D.  Rev.  C.  «83T. 

Lis  pendens  must  contain  names  of  proper  parties.  Buxton  v.  Sargent,  7  N.  D.  303, 
75  X.  \V.  811. 

Lis  pendens  will  not  prolong  judgment  lien.  Ruth  v.  Wells,  13  S.  D.  482,  83  N.  W. 
5i:S.  70  A.  S.  R.  902. 

Lis  pendens  a  constructive  notice.  McCarthy  v.  Speed,  12  S.  D.  7,  80  N.  W.  135,  50 
L.K.A.  190. 
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Lien  of  prior  unrecorded  mortgage  or  deed  superior  to  attachment  with  lis  pendens. 
Kohn  V.  Lapham,  13  S.  D.  78,  82  N.  W.  408;  Bateman  v.  Bac1<us,  4  D.  433,  34  N.  W.  66: 
Roblin  V.  Palmer,  9  S.  D.  36,  67  N.  W.  949;  Hale  v.  Grigsby,  12  S.  D.  198,  80  N.  W.  199. 

Purchaser  of  realty  in  litigation  acquires  good  title  if  no  lis  pendens  has  been  filed. 
Smith  V.  Gale,  144  U.  S.  509,  36  L.  ed.  621,  12  S.  Ct.  R.  674. 

Grantee  of  property  is  entitled  thereto  as  against  subsequent  judgment 'in  action  to 
quiet  title  against  grantor  where  no  lis  pendens  was  filed.  Gilman  v.  Carpenter,  22 
S.  D.  123,  115  N.  W.  659. 

C.  L.  4898.  S.  D.  Rev.  C.  Civ.  Proc.  110.  N.  D.  Rev.  C.  0838. 

Service  on  husband  by  leaving  copy  with  wife  only  at  husband's  domicil.  Phelps  v. 
McCollam,  10  N.  D.  536,  88  N.  W.  292 ;  Massillon  Engine  &  Thresher  Co.  v.  Hubbard,  1 1 
S.  D.  325,  77  N.  W.  588. 

Attorney  in  fact  of  corporation  not  a  managing  agent.  Mars  v.  Mining  Company,  7 
S.  D.  605,  65  N.  W.  19. 

Service  upon  managing  agent  of  foreign  corporation.  Foster  v.  Lumber  Company,  5 
S.  D.  67,  58  N.  W.  9,  49  A.  S.  R.  -859,  23  L.R.A.  490. 

Service  cannot  be  made  on  attorney  by  leaving  summons  with  clerk.  Lower  v.  Wilson, 
9  S.  D.  252,  68  N.  W.  545,  62  A.  S.  R.  865. 

Inapplicable  to  service  without  the  State.  First  Nat.  Bank  v.  Holmes,  12  N.  D.  38, 
94  N.  W.  764. 

C.  L.  4899.  S.  D.  Rev.  C.  Civ.  Proc.  111.  N.  D.  Rev.  C.  6839. 

Summons  cannot  be  served  by  a  minor.    Gilson  v.  Kuenert,  15  S.  D.  291,  89  N.  W.  472. 

Must  be  served  with  reasonable  diligence.  Brettell  v.  DefTebach,  6  S.  D.  21,  60  N.  W. 
1«7. 

Service  by  agent  of  plaintiff  valid.  Piano  Mfg.  Co.  v.  Murphy,  16  S.  D.  — ,  92  N.  W. 
1072. 

Service  of  summons  by  agent  of  plaintiff  valid.  Plano'Mfg.  Co.  v.  Murphy,  16  S.  D. 
380,  92  N.  W.  1072. 

G.  L.  4900.  S.  D.  Rev.  C.  Civ.  Proc.  112.         N.  D.  Rev.  C.  6840-6840. 

A  verified  complaint  is  an  affidavit.    Woods  v.  Pollard,  14  S.  D.  44,  84  N.  W.  214. 

Right  of  defendant  to  answer  at  any  time  before  judgment.  Smith  v.  Nicholson,  6 
N.  D.  426,  67  N.  W.  296. 

SuflSciency  of  affidavit  for  order  of  publication.  Beach  v.  Beach,  6  D.  371,  43  N.  W. 
701;  Iowa  State  Sav.  Bank  v.  Jacobson,  8  S.  D.  292,  60  N.  W.  453;  Davis  v.  Cook,  9 
S.  D.  319,  69  N.  W.  18;  Plummer  v.  Blair,  12  S.  D.  23,  80  N.  W.  139;  Bothell  v.  Hoell- 
warth,  10  S.  D.  491,  74  N.  W.  231;  Woods  v.  Pollard,  14  S.  D.  44,  84  N.  W.  214;  Cough- 
ran  V.  Markley,  15  S.  D.  37,  87  N.  W.  2;  Coughran  v.  Germain,  15  S.  D.  77,  87  N.  W.  527; 
Yorke  v.  Yorke,  3  N.  D.  343,  55  N.  W.  1095;  Hartzell  v.  Vigen,  6  N.  D.  117,  69  N.  W.  203, 
35  L.R.A.  451,  66  A.  S.  R.  579. 

Complaint  may  be  made  a  part  of  the  affidavit.  Coughran  v.  Markley,  15  S.  D.  37, 
87  N.  W.  2. 

First  publication  of  summons  cannot  be  on  Sunday.  McLaughlin  v.  Wheeler,  2  S.  T>. 
879,  50  N.  W.  834. 

Publication  for  six  successive  weeks.  Iowa  State  Sav.  Bank  v.  Jacobson,  8  S.  D.  292, 
06  N.  W.  463. 

Affidavit  of  mailing  copies  to  defendant.    Davis  v.  Cook,  9  S.  D.  319,  69  N.  W.  18. 

Mailing  copy  of  summons  in  ten  days,  sufficient.  Star  v.  Maban,'4  D.  213,  30  N.  W. 
109.    . 

Service  dates  from  time  of  mailing  copy.    Clyde  v.  .lolinson,  4  N.  D.  92,  58  N.  W.  512. 

"Dwelling"  to  be  maintained  to  prevent  service  by  publication  during  absence  from 
state.    Peck  Mfg.  Co.  v.  Groves,  6  S.  D.  504,  62  N.  W.  109. 

As  to  sufficiency  of  attachment  complaint.  Hemmi  v.  Grover,  18  N.  D.  578,  120  N.  W. 
661. 

Failure  to  file  affidavit  and  order  for  publication  till  time  of  taking  judgment,  is  im- 
material.   Allen  V.  Richardson,  16  S.  D.  390,  92  N.  W.  1075. 

Service  by  leaving  at  dwelling  house  of  nonresident  is  not  personal  service.  First 
Nat.  Bank  v.  Holmes,  12  N.  D.  38,  94  N.  W.  764. 

Good  cause  to  open  default  judgment  is  not  shown  where  defendant  had  due  notice  of 
the  suit  and  had  apparently  abandoned  his  rights.  Keenan  v.  Daniells,  18  S.  D.  102,  99 
N.  W.  853. 

Order  opening  default  judgment,  is  not  invalidated  because  court's  decision  was  not 
mafle  within  statutory  limit.    Gaar,  S.  t  Co.  v.  Collin,  16  N.  D.  622,  110  N.  W.  81. 
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C.  L.  4901.  S.  D.  Rev.  C.  Civ.  Proc.  113.  N.  D.  Rev.  C.  6847. 

Principal  and  surety;  set  off  by  surety.  Clark  v.  Sullivan,  2  N.  D.  103,  49  N.  W.  416, 
13  L.R.A.  233. 

Action  against  partners.    Braitliwaite  v.  Power,  1  N.  D.  455,  48  N.  W.  354. 

Trial  as  taVne  of  several  codefendnnts.  Black  Hills  Bank  v.  Kellogg,  4  S.  D.  312,  5S 
N.  W.  1071;  Ross  v.  Wait,  4  S.  D.  584,  57  N.  W.  497. 

Action  on  official  bond  when  sureties  are  liable  in  different  amounts.  Custer  County  v. 
Albicn,  7  S.  D.  482,  64  N.  W.  533. 

f.  L.  4902.  S.  D.  Rev.  C.  Civ.  Proc.  114. 

As  to  uniting  two  causes  of  action  against  creditor  of  bankrupt.  Bowler  v.  First  Nat. 
Uank,  22  S.  D.  71,  115  N.  W.  517. 

C.  L.  4903.  S.  D.  Rev.  C.  Civ.  Proc.  115.  N.  D.  Rev.  C.  6848. 

Proof  of  service  when  original  summons  and  return  lost.  Brettell  v.  Deffebach,  6 
S.  a  21,  00  N.  W.  lOi. 

.Acknowledgment  of  service;  failure  to  state  place.  Stoddard  Mfg.  Co.  v.  Mattice,  10 
S.  D.  253,  72  N.  W.  891. 

C.  L.  4904.  S.  D.  Rev.  C.  Civ.  Proc.  116.  N.  D.  Rev.  C.  6S50. 

\'oliintavv  appearance  without  issuance  of  summons.  Ayers  &  Co.  v.  Sundback.  5  S.  D. 
31,  58  N.  W.  4;  Ramsdell  v.  Duxberry,  14  S.  D.  222,  85  N.  W.  221. 

.Appearance  by  unauthorized  attorney;  no  jurisdiction  conferred.  Williams  v.  Netb, 
4  D.  300,  31  N.  W.  630. 

Circuit  court  has  jurisdiction  of  cause  transferred  to  it  by  stipulation  between  parties. 
Ramsdell  v.  Duxberry,  17  S.  D.  311,  96  X.  W.  132. 

Pleadings;  Complaint. 

C.  L.  4905,  4907.  S.  D.  Rev.  C.  Civ.  Proc.  117,  119.     N.  D.  Rev.  C.  6851,  6852. 

Applicable  to  allegation  of  facts  to  show  creation  of  trust  in  favor  of  plaintiff.  Swen- 
eon  V.  Swcnson,  17  S.  D.  '108,  97  N.  W.  845. 

C.  L.  4907.  S.  D.  Rev.  C.  Civ.  Proc.  119.  N.  D.  Rev.  C.  6852. 

Complaint  must  state  every  fact  plaintiff  must  prove.  Busta  v.  Wardall,  3  S.  D.  141, 
52  N.  W.  418;  Sherman  v.  Engine  Co.  8  S.  D.  343,  66  N.  W.  1077;  Iowa  4  DakoU  Tel. 
Co.  v.  Schamber,  15  S.  D.  588,  91  N.  W.  78;  Clay  County  v.  Simonaen,  2  D.  112,  2 
N.  W.  260. 

Complaint  against  partners.  First  Nat.  Bank  v.  Hattenbach,  13  S.  D.  365,  83  N.  W. 
421 ;  Van  Brunt  v.  Harrigan,  8  S.  D.  96,  65  N.  W.  421. 

Exhibit  no  part  of  pleading.  Aultman  &  Co.  v.  Siglinger,  2  S.  B.  442,  50  N.  W.  911 ; 
Rust-Owen  Lumber  Co.  v.  Fitch,  3  S.  D.  213,  52  N.  W.  879.  Ruling  was  reversed  in  First 
Nat.  Bank  v.  Insurance  Co.  6  S.  D.  424,  61  N.  W.  439. 

Demurrer. 

C.  L.  4909.  S.  D.  Rev.  C.  Civ.  Proc.  121.  N.  D.  Rev.  C.  6854. 

A  pleading  of  conclusions  onlv  is  demurrable.  Van  Dvke  v.  Doherty,  6  N.  D.  263,  69 
N.  W.  200. 

Demurrer  must  specifv  grounds  of  objection.  Hudson  v.  Archer,  4  S.  D.  128,  55 
N.  W.  1099. 

Failure  of  corporation  to  comply  with  state  laws  raised  bv  answer,  not  by  demurrer. 
.\cnie  Mer.  Agencv  v.  Rochford,  10  S.  D.  203,  72  N.  W.  466,"  65  A.  S.  R.  714;  SUte  v. 
Kv.  Co.  4  S.  D.  26'l,  56  N.  W.  894,  46  A.  S.  R.  783;  American  Button-Hole  Co.  v.  Moore, 
2  D.  280,  8  N.  W.  131. 

General  demurrer  to  statement  of  facts  does  not  raise  question  of  jurisdiction.  Woods 
V.  Sheldon,  9  S.  D.  392,  69  N.  W.  602. 

Demurrer  onlv  reaches  defects  on  face  of  complaint.  Burnett  v.  Castello,  15  S.  D.  89, 
87  N.  W.  575. 

"Defect  of  parties"  means  insufficient  parties  and  not  parties  misjoined.  Mader  v. 
Piano  Mfg.  Co.  17  S.  D.  553,  97  N.  W.  843. 

C.  L.  4910.  S.  D.  Rev.  C.  Civ.  Proc.  122.  N.  D.  Rev.  C.  6855. 

Demurrer  should  distinctlv  specifv  grounds  of  objection.  O'Rourke  v.  Sioux  Falls.  4 
S.  D.  47,  54  N.  W.  1044.  46  A.  S."R.  700,  19  L.R.A.  789;  Mather  v.  Dunn,  11  S.  tt 
19fi,  76  X.  W.  922,  74  A.  S.  R.  788;  Hudson  v.  Archer,  4  S.  D.  128,  55  N.  W.  1099;  HiU  v. 
Walsh,  6  S.  D.  421,  61  N.  W.  440. 
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Joint  demurrer  to  complaint  in  action  instituted  by  several  parties  overruled  if  good 
as  to  any.    Evans  v.  Fall  River  County,  9  S.  D.  130,  68  N.  W.  19S. 
497. 
C.  L.  4911.  S.  D.  Rev.  C.  Civ.  Proc.  123.  N.  D.  Rev.  C.  685C. 

Applies  only  to  complaints  amended  after  demurrer,  not  to  amendments  during  trial. 
J.  I.  rase  Co.  V.  Eichinger,  16  S.  D.  530,  91  N.  W.  82. 

C.  L.  4912.  8.  D.  Rev.  C.  Civ.  Proc.  124.  N.  D.  Rev.  C.  6857. 

Matters  not  apparent  upon  face  of  complaint  to  be  raised  b'y  answer.  Trotter  v.  Life 
Ass.  9  S.  D.  596,  70  N.  W.  843,  62  A.  S.  R.  887 ;  Acme  Mer.  Agency  v.  Rochford,  10  S.  D. 
203,  72  N.  W.  466,  65  A.  S.  R.  714;  Lee  v.  Town  of  Mellette,  15  S.  D.  586,  90  N.  W.  855. 

C.  L.  4913.  S.  D.  Rev.  C.  Civ.  Proc.  125.  N.  D.  Rev.  C.  6858. 

An  objection  not  raised  is  deemed  waived.  J.  I.  Case  Co.  v.  Pederson,  6  S.  D.  140, 
«0  N.  W.  747;  Mather  v.  Dunn,  11  S.  D.  196,  76- N.  W.  922,  74  A.  S.  R.  788;  Evans  v. 
Fall  River  County,  9  S.  D.  130,  68  N".  W.  195;  Porter  v.  Booth,  1  S.  D.  558,  47  N.  W.  960; 
Heegaard  v.  Trust  Co.  3  S.  D.  569,  64  N.  W.  656;  Ross  v.  Wait,  4  S.  D.  584,  57  N.  VV. 

Objection  to  jurisdiction  not  waived  by.  failure  to  demur.  Nelson  v.  Ladd,  4  S.  D.  1, 
54  N.  W.  809;  James  Riv.  Bank  v.  Purchase,  9  N.  D.  280,  83  N.  W.  7. 

Objection  that  pleading  does  not  state  facts  sufficient,  not  favored.  Presumption  in 
favor  of  the  pleading.  Fahey  v.  Esterly  Company,  3  N.  D.  220,  55  N.  W.  580,  44  A.  S.  R. 
554;  J.  I.  Case  Co.  v.  Pederson,  6  S.  D.  140,  60  N.  W.  747;  Southard  v.  Smith,  8  S.  D. 
230,  66  N.  W.  316;  Whitbeck  v.  Sees,  10  S.  D.  417,  73  N.  W.  915;  Sherwood  v.  City  of 
Sioux  Falls,  10  S.  D.  405,  73  N.  W.  913. 

Necessity  of  objection  of  defect  of  parties  defendant  being  raised  by  answer.  Clements 
▼.  Miller,  13  N.  D.  176,  100  N.  W.  239. 

Question  as  to  sufficiency  of  facts  to  constitute  counterclaim  is  not  waived  by  reply  de- 
nying facts.  •  Scully  Steel  St  1.  Co.  v.  Hann,  18  N.  D.  528,  123  N.  W.  275. 

Ansuer. 

C.  L.  4914.  S.  D.  Rev.  C.  Civ.  Proc.  120.  N.  D.  Rev.  C.  6859. 

Denial  for  want  of  knowledge  or  information  sufficient  to  form  belief.  State  v.  King, 
6  S.  D.  297,  60  N.  W.  75;  Hardv  v.  Purington,  6  S.  D.  382,  61  N.  W.  158;  Sigmund  v. 
Bank,  4  N.  D.  164,  59  N.  W.  »6"6;  Cumins  v.  Lawrence  Co.  2  S.  D.  452,  50  N.  W.  900; 
Cumins  v.  Lawrence  Co.  1  S.  D.  158,  46  N.  W.  182;  Gjuerstadgen  v.  Hartzell,  8  N.  D. 
424,  79  N.  \V.  872;  Russell  4  Co.  v.  Amundson,  4  N.  D.  112,  69  N.  W.  477;  Mass.  Loan  & 
Trust  Co.  V.  Twicliell,  7  N.  D.  440,  75  N.  \V.  786;  Wilson  v.  Ins.  Co.  15  S.  D.  322,  89 
N.  W.  649. 

Answer  to  be  liberally  construed.    Laney  v.  Ingalls,  6  S.  T>.  183,  58  N.  W.  572. 

Denial  of  knowledge  or  information  to  form  a  belief,  sufficient  denial  where  knowledge 
not  presumed.    Stoddard  v.  Lyon,  18  S.  D.  207,  99  N.  W.  116. 

As  to  what  evidence  is  "new  matter"  constituting  defense  or  counterclaim.  Hogen  v. 
Klabo,  13  N.  D.  319, 100  N.  W.  847. 

Defense  of  failure  of  consideration  may  be  interposed  in  actiob  for  purchase  price  of 
land.    Dahl  v.  Stakke,  12  N.  D.  325,  06  N.  W.  353. 

C.  L.  4915.  S.  D.  Rev.  C.  Civ.  Proc.  127.  N.  D.  Rev.  0.  6860. 

Counterclaim  must  contain  all  averments  necessary  in  complaint.  McKinney  v.  Sund- 
■  back,  3  S.  D.  106,  52  N.  W.  322. 

Counterclaim  to  arise  out  of  transaction  set  out  in  complaint.    McHard  v.  Williams, 

8  S.  D.  381,  66  N.  W.  930,  59  A.  S.  R.  766;  Nat.  Bank  v.  Feeney,  9  S.  D.  550,  70  N.  W. 
1«74,  46  L.R.A.  732;  Minn.  Mach.  Co.  v.  Darnall,  13  S.  D.  279,  83  N.  W.  266;  Schuster  v. 
Thompson,  6  D.  10,  30  N.  W.  125;  Phelps  v.  McCollom,  10  N.  D.  536,  88  N.  W.  292. 

Inconsistent  defenses  may  be  pleaded.  Lawrence  v.  Peck,  3  S.  D.  645,  54  N.  W.  808: 
Stebbins  v.  Lardner,  2  S.  D.  127,  48  N.  W.  847 ;  Green  v.  Hughitt  Twp.  5  S.  D.  452,  59 
N.  W.  224;  Ormsby  v.  Ins.  Co.  5  S.  D.  72,  58  N.  W.  301;  Minn.  Thresher  Co.  v.  Schaack, 
10  S.  D.  611,  74  N.  W.  445. 

Only  demands  existing  at  the  commencement  of  action  to  be  set  up.    Kirby  v.  Jameson, 

9  S.  D.  8,  67  N.  W.  854;  Heebncr  v.  Shepard.  5  N.  D.  56,  63  N.  -W.  892;  Oswald  &  Co.  v. 
Moran,  8  N.  D.  Ill,  77  N.  \V.  281. 

Equitable  defenses  to  action  of  ejectment  may  be  set  up.  Suessenbach  v.  Bank,  6  D. 
477,  41  N.  W.  662;  Powers  v.  Bowdle,  3  N.  D.  107,  64  N.  W.  404,  44  A.  S.  R.  511,  21 
L.R.A.  328. 

Inapplicable  to  pleading  of  liens  existing  on  property  when  conversion  for  which  action 
is  brought  took  place.    Force  v.  Peterson  Mach.  Co.  17  N.  D.  220,  116  N.  W.  84. 
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Circumstancet  under  which  plaintiff  in  action  to  quiet  title  obtained  his  evidencr  of 
title  a8  counterclaim.    Danielson  v.  Rua,  20  S.  D.  478,  107  N.  W.  680. 

One  Blander  cannot  be  set  up  as  counterclaim  against  another.  Wrege  v.  Jones,  13  K.  D. 
287,  112  Am.  St.  Rep.  679,  100  N.  W.  706,  3  A.  &  E.  Ann.  Gas.  482. 

Defendant  in  action  on  notes  secured  by  chattel  mortgage  on  threshing  machine,  may 
counterclaim  for  its  conversion.  Northwestern  Port  Huron  Co.  v.  Iverson,  22  S.  D.  314, 
133  Am.  St.  Rep.  920,  117  N.  W.  372. 

Chattel  mortgagor  may  counterclaim  for  mortgagee's  conversion  when  sued  upon  debt 
Hanson  v.  Skogman,  14  N.  D.  445,  105  N.  W.  90. 

C.  L.  4917.  S.  D.  Rev.  C.  Civ.  Proc.  129.  N.  D.  Rev.   C.  6362. 

An  absolute  denial  cannot  be  stricken  out  as  sham.  Ojerstadengen  v.  Hartzell,  8  N.  D. 
424,  79  N.  W.  872;  Woodenware  Co.  v.  Jensen,  4  D.  149,  27  N.  W.  206;  King  v.  Wait, 
10  S.  D.  1,  70  N.  W.  1056;  Loranger  v.  Min.  Co.  6  S.  D.  478,  61  N.  W.  686;  Green  v. 
Hughitt  Twp.  6  S.  D.  462,  69  N.  W.  224. 

Reply. 

C.  L.  4918.  S.  D.  Rev.  C.  Civ.  Proc.  130.  N.  D.  Rev.  C.  6863. 

Court  may  require  reply  to  new  matter  on  defendant's  motion.  Cornwall  v.  McKinnev, 
9  S.  D.  213,  68  N.  W.  333;  Gull  River  Lumber  Co.  v.  Keefe,  6  D.  160,  41  N.  W.  743; 
Star  Wagon  Co.  v.  Matthiessen,  3  D.  233,  14  N.  W.  107. 

Reply,  when  deemed  waived.  Power  v.  Bowdle,  3  N.  D.  107,  54  N.  W.  404,  44  A.  S.  K. 
511,  21  L.R.A.  328. 

Pleading  estoppel  to  counterclaim  by  reply.  Gleckler  v.  Slavens,  6  S.  D.  364,  69  X. 
W.  323. 

Waiver  of  objections  by  failure  to  demur.  First  Nat.  Bank  v.  Laughlin,  4  N.  D.  391, 
61  N.  W.  473;  Van  Dyke  v.  Doherty,  6  N.  D.  263,  69  N.  W.  200;  Ojerstadengen  v.  Hart- 
zell, 8  N.  p.  424,  79  N.  W.  872. 

C.  L.  4919.  S.  D.  Rev.  C.  Civ.  Proc.  131.  N.  D.  Rev.  C.  CS3i 

Judgment  on  counterclaim  for  want  of  reply.  Power  v.  Bowdle,  3  N.  D.  107,  54  Jf.  VT. 
404,  44  A.  S.  R.  511,  21  L.R.A.  328;  Heebner  v.  Shepard,  5  N.  D.  56,  63  N.  W.  892. 

Rules  of  Pleading. 

C.  L.  4923.  S.  D.  Rev.  C.  Civ.  Proc.  135.  N.  D.  Rev.  C.  6SCS. 

Statement  of  account.    Miller  v.  Durst,  14  S.  D.  587,  86  N.  W.  631. 

Court  must  order  bill  of  particulars  to  be  furnished  before  deliverv  can  be  compelled. 
Hanson  v.  Lindstrom,  15  N.  D.  584,  108  N.  W.  798. 

C.  L.  4924.  S.  D.  Rev.  C.  Civ.  Proc.  136.  N.  D.  Rev.  C.  6869. 

Liberal  construction  of  statute.  Laney  v.  Ingalls.  5  S.  D.  183,  57  N.  W.  572 ;  Fineli  r. 
Park,  12  S.  D.  63,  80  N.  W.  155,  76  A.  S.  R.  588;  Catholicon  Hot  Springs  Co.  v.  Ferguson. 
8  S.  D.  534,  67  N.  W.  615;  Stutsman  County  v.  Mansfield,  5  D.  78,  37  N.  W.  304;  Dono- 
van V.  Elevator  Co.  7  N.  D.  513,  75  N.  W.  809,  66  A.  S.  R.  674. 

Cannot  supply  omitted  facts.    McCormick  Co.  v.  Rae,  19  N.  D.  482,  84  N.  W.  346. 

Applicable  to  allegation  of  facts  to  show  creation  of  trust  in  favor  of  plaintiff.  S\mi- 
son  V.  Swenson,  17  S.  D.  558,  97  N.  W.  845. 

On  liberal  construction  of  complaint  in  action  on  contract.  Schriner  v.  Dickinson,  20 
S.  D.  433,  107  N.  W.  636. 

C.  L.  4925.  S.  D.  Rev.  C.  Civ.  Proc.  137.  N.  D.  Rev.  C.  6870. 

Striking  out  redundant  matter.  Ojerstadengen  v.  Hartzell,  8  N.  D.  424,  79  N.  W". 
872. 

Duty  of  party  requiring  mere  specific  or  certain  allegations  to  move  to  make  plead- 
ing more  detinite  and  certain  by  amendment.  Stott  v.  Chamberlain,  21  S.  D.  oiO, 
114  N.W.  683. 

As  to  when  complaint  is  indefinite  and  uncertain.  Johnson  v.  Great  Northern  R.  Co. 
12  N.  D.  420,  97  N.  W.  646. 

C.  L.  4926.  S.  D.  Rev.  C.  Civ.  Proc.  138.  N.  D.  Rev.  C.  687). 

Pleading  a  judgment.  Phelps  v.  McCollam,  10  N.  D.  536,  88  N.  W.  292;  Ayers  4  Co.  t. 
Sundback,  6  S.  D.  31,  58  N.  W.  4. 

As  to  sufficiency  of  pleading  foreign  justice's  judgment.  Strecker  v.  Railson,  16  N.  D. 
08,  8  L.R.A.(N.S.)  1099,  111  N.  W.  612. 
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C.  L.  4927.  S.  D.  Rev.  C.  Civ.  Proc.  139.  N.  D.  Rev.  C.  6872. 

Pleading  performance  of  condition  precedent.  Sifton  v.  Sifton,  6  N.  D.  187,  65  N,  W. 
670;  De  Ford  v.  Hyde,  10  S.  D.  386,  73  N.  W.  265;  Sundback  v.  Gilbert,  8  S.  D.  359, 
66  N.  W.  041. 

Sufficient  to  set  out  copy  of  note,  and  state  amount  due.  Scott  v.  Esterbrooks,  6  S.  D. 
253,  60  X.  W.  850. 

Does  not  apply  to  foreclosure  of  mortgage.  Andrevps  v.  Wynn,  4  S.  D.  40,»54  N.  W. 
1047;  Scottish- American  Mortg.  Co.  v.  Reeve,  7  N.  D.  99,  72  N.  W.  1088. 

C.  L.  4930.  S.  D.  Rev.  C.  Civ.  Proc.  142.  N.  D.  Rev.  C.  6875. 

Good  faith  shown  in  mitigation  of  damages.  Myers  v.  LongstafT,  14  S.  D.  98,  84  X. 
W.  233. 

Authorizes  defendant  in  libel  action  to  plead  truth  and  mitigating  circumstances. 
Lauder  v.  Jones,  13  X.  D.  525,  101  X.  W.  907. 

On  right  of  defendant  in  slander  action  to  plead  mitigating  circumstances  in  connec- 
tion with  general  denial.  Wrege  v.  Jones,  13  X.  D.  267,  112  Am.  St.  Rep.  679,  100  X.  W. 
705,  3  A.  &  E.  Ann.  Cas.  482. 

C.  L.  4032.  S.  D.  Rev.  C.  Civ.  Proc.  144.  X.  D.  Rev.  C.  6877. 

Pleading  distinct  causes  of  action.    Jasper  v.  Hazen,  2.  X.  D.  401,  51  X.  W.  583. 

Uniting  cause  of  action  sounding  in  tort  with  one  arising  upon  contract.  Aultman  Co. 
V.  Ferguson,  8  S.  D.  458,  66  X.  W.  1081 ;  Bank  v.  Dickson,  C  X.  D.  222,  69  X.  W.  455, 
49  L.R.A.  285;  Mares  v.  Wormington.  8  N.  D.  329,  79  X.  VV.  441. 

Joinder  of  cause  of  action  to  enjoin  sale  of  lots  for  special  taxes  with  one  for  damages 
by  street  improvements.    Tripp  v.  City  of  Yankton,  10  S.  D.  516,  74  X.  \V.  447. 

Uniting  several  causes  of  action  growing  out  of  same  transaction.  Campbell  v.  Trust 
Co.  14  S.  D.  483,  85  X.  W.  1015;  Bush  v.  Froelick,  8  S.  D.  353,  66  X.  W.  939. 

Motion  to  make  complaint  more  definite  when  causes  not  separatelv'stated.  Austin  & 
Co.  V.  Heiser,  6  S.  D.  429,  61  X.  W.  445. 

As  to  joinder  of  cause  of  action  for  equitable  relief  from  forfeited  mechanic's  lien  with 
onerto  recover  penalty  for  failure  to  release  lien  on  demand.  Sheets  v.  Prosser,  16  X.  D. 
180,  112  N.  W.  72. 

Causes  are  misjoined  in  complaint  joining  action  by  one  plaintiff  with  one  by  both. 
First  Xat.  Bank  v.  D.  S.  B.  Johnson  Land  Mortg.  Co.  17  S.  D.  522,  97  X.  W.  748. 

Right  to  unite  claim  for  equitable  relief  and  damages.  Glover  v.  Manila  Gold  Min.  & 
Mill.  Co.  19  S.  D.  559,  104  X.  W.  261. 

Two  causes  of  action  may  be  united  against  one  who  became  involuntary  trustee  by 
taking  mortgage  from  insolvent  as  preference.  Bowler  v.  First  Xat.  Bank,  21  S.  D.  449, 
130  Am.  St.  Rep.  725,  113  X.  W.  618. 

C.  L.  4933.  S.  D.  Rev.  C.  Civ.  Proc.  145.  X.  D.  Rev.  C.  6878. 
Jurisdiction  not  conferred  by  admissions  as  to  residence  in  divorce  proceeding.    Smith 

T.  Smith,  10  X.  D.  219,  86  X.  W.  721. 

Denial  of  "each  and  all  the  allegations  in  the  affidavit  contained,  except  such  as  are 
herein  admitted  or  qualified."  sufficient.    Hardy  v.  Purington,  6  S.  D.  382,  61  .\.  W.  158. 

Allegations  of  complaint  not  controverted  in  answer.  Commercial  Bank  v.  Jackson, 
9  S.  D.  605,  70.x.  W.  846. 

A  denial  of  "material  allegations,"  not  sufficient.  Mead  v.  Pettigrew,  11  S.  D.  529, 
78  X.  W.  945. 

Xew  matter  in  answer  deemed  to  be  denied.  Meyer  v.  School  Dist.  4  S.  D.  420,  57  X. 
W.  08;  Risdon  v.  Davenport,  4  S.  D.  555,  57  X.  VV.482;  Lyon  v.  Plankinton  Bank,  15  S. 

D.  400,  89  X.  W.  1017;  Friedrich  v.  Fergen,  15  S.  D.  541,  91  X.  W.  .•J28:  Minn.  Co.  v.  Han- 
rahan,  9  S.  D.  520,  70  X.  VV.  656;  Boucher  v.  Pub.  Co.  14  S.  D.  72,  84  X.  \V.  237;  Wvman 
V.  Werner,  14  S.  D.  300,  85  X.  W.  584. 

As  to  when  new  matter  in  answer  is  deemed  controverted  without  reply.  Xational 
Bank  of  Commerce  v.  Pick.  13  X.  D.  74,  99  X.  W.  63. 

As  to  new  matter  in  answer  being  deemed  to  be  controverted  by  adverse  party.  Scott 
V.  Northwestern  Port  Huron  Co.  17  N.  D.  91,  115  X.  W.  192. 

Mistakes  and  Amendments. 

C.  L.  4934.  S.  D.  Rev.  C.  Civ.  Proc.  146.  N.  D.  Rev.  C.  6879. 

Variance  not  material,  unless  misleading.  Brace  v.  Doble,  3  S.  D.  416,  63  X.  W.  859: 
North  Ster  B.  &  S.  Co.  v.  Stebbins,  3  S.  D.  540,  .'54  X.  W.  593;  Hermiston  v.  Green,  11 
S.  D.  81,  75  X.  W.  819;  Cornwall  v.  McKinney,  12  S.  D.  118,  80  N.  W.  171;  Meldrum  v. 
Kenefick,  15  S.  D.  370,  89  N.  W.  863. 
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Necessity  of  allowing  court  that  variance  is  prejudiciallv  misleading  to  be  materiaL 
Maloney  v.  (;ei3er  Mfg.  Co.  17  N.  D.  195,  115  N.  W.  669. 

Nccebsitv  of  variance  in  civil  action  misleading  adverse  party  to  be  materiaL  Robert- 
son v.  Moses,  Jo  N.  D.  351,  108  N.  W.  788. 

C.  L.  4934,  4935.  S.  D.  Rev.  C.  Civ.  Proc.  146,  147.    X.  D.  Rev.  C.  6879,  6880. 

As  to  n^iteriality  of  variance  between  pleading  and  proof  depend!  .-  on  proof  that  ad- 
verse party  was  m'isled  to  his  prejudice.  Halloran  v.  Holmes,  13  X.'  1).  411,  101  X.  W. 
310. 

C.  L.  4934,  4935,  4938.  X.  D.  Rev.  C.  6879,  6880.  6883. 

S.  D.   Rev.  C.   Civ.   Proc.   146,   147,    150. 
Pleading  for  rescission  of  contract  on  ground  of  fraud  may  be  amended  to  read  on 
ground  of  mutual  mistake,  to  conform  with  proof.    Wolfinger  v.  Thomas,  22  S.  D.  57,  133 
Am.  St.  Rep.  900,  115  X.  W.  100. 

C.  L.  4935.  S.  D.  Rev.  C.  Civ.  Proc.  147.  X.   D.   Rev.   C.   6880. 

Amendment  at  trial  to  conform  to  proof.    Knight  v.  Towles,  6  S.  D.  575,  62  X.  W.  964. 

C.  L.  4936.  S.  D.  Rev.  C.  Civ.  Proc.  148.  X.  D.  Rev.  C.  6881. 

As  t<i  when  variance  does  not  amount  to  failure  of  proof.  Halloran  v.  Holmes.  13  X.  D. 
411.  101  X.  \V.  310. 

C.  L.  4930.  4938.  S.  D.  Rev.  C.  Civ.  Proc.  148,  150.  X.  D.  Rev.  C.  6881,  68S3. 

Ah  to  allowing  amendment  to  pleading  in  justice  court.  Rae  v.  Chicago,  M.  &  St.  P. 
R.  to.  14  X.  D.  507,  106  X.  \V.  721. 

C.  L.  4937.  S.  D.  Rev.  C.  Civ.  Proc.  149.  X.  D.  Rev.  C.  6882. 

Second  amendment  without  leave  not  authorized.  Tripp  v.  City  of  Yankton.  10  S.  D. 
.->16,  74  X.  \V.  447 ;  Tripp  v.  City  of  Yankton,  11  S.  D.  353,  77  X.  W.  580. 

C.  L.  4938.  S.  D.  Rev.  C.  Civ.  Proc.  150.  X.  D.  Rev.   C.    6383- 

The  rule  is  to  allow  amendments:  to  refuse  is  the  exception.  Kelsev  v.  Ry.  Co.  1 
S.  D.  80,  45  X.  VV.  204;  Xashau  Sav.  Bank  v.  Lovejoy,  1  X.  D.  211,  46  X.  W.  411: 
Anderson  v.  Bank,  5  X.  D.  80.  64  X.  \V.  114;  Bigelow  v.  Draper,  6  X.  D.  152,  69  X.  \T. 
670 :  Hiippartv  v.  Strong.  10  S.  D.  585,  74  X.  W.  1037 :  Chaffee  v.  Runkle,  Rowley  4  Co. 
11  S.  D.  333.' 77  X.  W.  .583;  J.  I.  Case  Co.  v.  Eichinger,  15  S.  D.  630,  91  N.  W.  82: 
Heegaard  v.  Trust  Co.  3  S.  D.  569,  54  X.  \V.  656 ;  Martin  v.  Bank,  7  S.  D.  263,  64  X.  W. 
127. 

Affidavit  for  attachment  may  be  amended.    Gans  v.  Beaaley,  4  X.  D.  140,  59  X.  W.  714. 

Bill  of  exceptions  mav  be  returned  to  trial  court  for  correction.  Hedlum  v.  Min.  Co. 
14  S.  D.  309,  85  X.  \V.  861. 

Judgment  may  be  set  aside  after  one  year,  when  obtained  bv  fraud.  Whittaker  r. 
Warren,  14  S.  D.  611.  86  X.  W.  638. 

As  to  when  amendment  does  not  substantially  change  claim.  Finlayson  v.  Peteraon. 
11  X.  D.  45,  89  X.  \V.  855. 

Discretion  of  trial  court  as  to  amendment  of  pleadings.  Satterlund  v.  Beal,  12  X.  D. 
122.  »5  X.  W.  618. 

On  right  to  amend  complaint  technically  changing  cause  of  action,  after  cause  has  been 
i-et  for  trial.    Kerr  v.  (Jrand  Forks,  15  N.  D.  294,  107  X.  W.  197. 

Right  to  amend  answer  after  evidence  is  all  in.  Barker  v.  More,  18  X.  D.  82,  118  X. 
W.  823. 

Facts  omitted  from  original  answer  should  be  pleaded  by  way  of  amendment.  Murpbv 
V.  I'lankintou  Bank,  18  S.  D.  317.  100  X.  W.  614 

Applicable  to  justice  court.  Morgridge  v.  Stoffer,  14  X.  D.  430.  104  X.  VV.  1112.  Brad- 
l.'v  V.  Mueller,  22  S.  D.  534,  118  X.  W.  1035. 

(.  L.  4939.  S.  D.  Rev.  C.  Civ.  Proc.  151.  X.  D.  Bev.  C.  68;    . 

Petitioner  must  present  affidavit  of  merits,  and  must  act  promptlv.  Judd  v.  Pattou. 
13  S.  D.  648.  84  N.  W.  199;  Pettigrew  v.  City  of  Sioux  Falls.  5  S.  d!  646,  60  X.  W.  27: 
Kirshner  v.  Kirshner,  7  X.  D.  291,  75  X.  W.  252;  Minn.  Thresh.  iLfg.  Co.  v,  Holz.  10  X. 
D.  10,  84  X.  \V.  581:  Hood  v.  Fay,  15  S.  D.  84,  87  X.  W.  .528:  Searles  v.  Christenson.  5 
S.  D.  650,  CO  X.  W.  29 :  Gauthier  v.  Rusicka,  3  X.  D.  1,  53  X.  W.  80. 

Ex  parte  order  extending  time  to  answer  not  void.  Warder  v.  Patterson,  6  D.  83, 
50  X.  W.  484. 

Docketing  transcript  of  justice's  judgment  in  circuit  court,  gives  no  jurisdiction  to 
set  it  aside  and  grant  new  trial.    Garlock  v.  Calkins,  14  R.  D.  90,  84  X.  W.  393. 
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Judgment  of  reversal  of  appeal  from  county  court  cannot  be  set  aside.  Re  Seydel's 
Estate,  14  S.  D.  116,  84  N.  W.  397. 

Power  to  modify  a  judgment;  discretion  of  court.  Griswold  Oil  Co.  v.  Lee,  1  S.  D. 
531,  47  N.  W.  955,  36  A.  S.  E.  761;  Evans  v.  Fall  River  County,  4  S.  D.  119,  55  N.  W. 
862;  G.  S.  Congdon  Hdw.  Co.  v.  Min.  Co.  11  S.  D.  376,  77  N.  W.  1022;  Minnehaha  Nat. 
Bank  v.  Hurley,  13  8.  D.  18,  82  N.  W.  87;  Yerkes  v.  McHenry,  6  D.  5,  50  X.  W.  485. 

Extension  of  time  for  taking  exceptions  to  charge  of  court.  Lindblom  v.  Sonstelie,  10 
N.  D.  140,  86  N.  W.  357. 

Notice  to  attorney  is  notice  to  client.    Sargent  v.  Kindred,  5  N.  D.  472,  67  N.  W.  820. 

Bill  of  exceptions;  order  extending  time  to  settle.  Johnson  v.  Ry.  Co.  1  N.  D.  354, 
48  N.  W.  227 ;  Moe  v.  Ry.  Co.  2  N.  D.  282,  50  N.  W.  715. 

Neglect  of  defendant  must  be  excusable.  State  v.  Casey,  9  S.  D.  436,  69  N.  W.  585; 
Pettigrew  v.  City  of  Sioux  Falls,  5  S.  D.  646,  60  N.  W.  27 ;  Sargent  v.  Kindred,  5  N.  D.  8, 
63  N.  W.  151;  Weber  v.  Tschetter,  1  S.  D.  205,  46  N.  W.  201. 

Power  to  amend  notice  of  motion  for  new  trial.  Bunker  t.  Taylor,  10  S.  D.  526,  74 
N.  W.  450. 

Necessity  of  party  availing  himself  of  motion  under  statute  to  set  aside  judgment. 
Freeman  v.  Wood,  14  N.  D.  95,  103  N.  W.  392. 

-As  to  practice  in  motions  to  vacate  default  judgments.  Wheeler  v.  Castor,  11  N.  D. 
347,  61  L.R.A.  746,  92  N.  W.  381. 

As  to  discretion  of  trial  court  in  vacating  default  judgment.  Brascth  v.  Bottineau 
County,  13  N.  D.  344,  100  N.  W.  1082.    Corson  v.  Smith,  22  S.  D.  501,  118  N.  W.  705. 

As  to  court's  discretion  on  application  for  relief  from  judgment.  Kceney  v.  Fargo,  14 
N.  D.  419,  105  N.  W.  92. 

Judgment  will  not  be  vacated  where  defaulting  party  was  duly  served  and  case  regular- 
ly tried.    Kjetland  v.  Pederson,  20  S.  D.  58,  l04  N.  W.  677. 

Neglect  of  foreigner,  unfamiliar  with  our  practice  to  secure  attorney  in  time  as  ground 
for  opening  default.     Rosebud  Lumber  Co.  v.  Serr,  22  S.  D.  389,  117  N.  W.  1042. 

Party  entitled  to  relief  from  judgment  within  year,  where  court  determined  more  tbau 
was  before  it  on  appeal.    Re  Skelly,  21  S.  D.  424,  113  N.  W.  91. 

As  to  year  within  which  to  move  for  relief  under  statute  beginning  to  run  from  date  of 
actual  notice  of  judgment.    Martinson  V.  Marzolf,  14  N.  D.  301,  103  N.  W.  937. 

As  to  when  relief  from  default  judgment  will  be  granted.  Hunt  v.  Swenson,  15  N.  D. 
012,  108  N.  W.  41. 

Inapplicable  to  motion  to  set  aside  satisfaction  of  judgment  entered  through  mistake 
of  fact.    Acme  Harvester  Co;  v.  Magill,  15  N.  D.  110,  106  N.  W.  563. 

Inapplicable  to  mistake  of  court  on  trial.  Olson  v.  Mattison,  16  N.  D.  231,  112  N.  W. 
994. 

C.  L.  4940.  S.  D.  Rev.  C.  Civ.  Proc.  152.  N.  D.  Rev.  C.  6885. 

Will  not  excuse  describing  partnership  by  Arm  name  only.  Gans  y.  Beasley,  4  N.  D. 
140,59  N.  W.  714. 

C.  L.  4941.  S.  D.  Rev.  C.  Civ.  Proc.  153.  N.  D.  Rev.  C.  6886. 

Trivial  defects  disregarded.  Braithwaite  v.  Power,  1  N.  D.  465,  48  N.  W.  354; 'Western 
Twine  Co.  v.  Wright,  11  S.  D.  521,  78  N.  W.  942,  44  L.R.A.  438;  Heegaard  v.  Trust  Co. 
3  S.  D.  569,  54  N.  W.  656;  Hulst  v.  Association,  9  S.  D.  144,  68  N.  W.  200;  Wyman  v. 
Werner,  14  S.  D.  300,  85  N.  W.  584;  Green  v.  Hughitt  Twp.  5  S.  D.  452,  .59  N.  A\'.  224.      . 

Variance  between  name  in  mortgage  and  note.  Andrews  v.  Wynn,  4  S.  D.  40,  54 
N.  W.  1047. 

Grammatical  error  in  answer  as  trivial  defect-  to  be  disregarded.  Ward  v.  Gradin,  15 
N.  D.  649,  109  N.  W.  57. 

Failure  of  notary  to  sign  certificate  to  deposition  in  official  capacity,  is  not  substantial 
defect  where  it  is  signed  and  sealed  on  preceding  page.  Kinkade  v.  Howard,  18  S.  D.  60, 
99  N.  W.  91. 

Applicable  to  justice  court  cases.     Bradley  v.  Mueller,  22  S.  D.  534,  118  N.  W.  1035. 

As  to  irregularity  in  directing  verdict  after  receiving  additional  evidence  without  re- 
newal of  motion  therefor,  without  objection  being  disregarded.  Dring  v.  St.  Lawrence 
Twp.  23  S.  D.  624,  122  N.  W.  664. 

C.  L.  4942.  S.  D.  Rev.  C.  Civ.  Proc.  154.  X.  D.  Rev.  C.  6887. 

Supplementary  complaint  must  relate  to  cause  in  original  complaint.  Swedish-Amer- 
ican Bank  v.  Dickson  Co.  6  N.  D.  222,  69  N.  W.  455,  49  L.R.A.  285. 

Leave  to  file  supplementary  complaint  is  ordinarilv  granted.  Schouweiler  v.  Hough, 
7  S.  D.  163,  63  N.  W.  776;  Kirby  v.  Muench,  12  S.  D.  616,  82  N.  W.  93. 
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Facts  omitted  from  original  answer  should  be  pleaded  by  way  of  amendment.  Mnrpbr 
V.  Plankioton  Bank,  18  S.  D.  317,  100  N.  W.  614. 

PROVISIONAL  REilEDIES.. 

Arreft  and  Bail. 

C.  L.  4045.  S.  D.  Rev.  C.  Civ.  Proc.  157.  K.  D.  Rev.  C.  6890. 

Arrest  in  action  for  damages  for  wrongful  taking  and  conversion  of  personal  propertv. 
Vinton  v.  Knott,  7  S.  D.  170,  63  N.  W.  783;  Honnann  v.  Sherin,  8  S.  D.  36,  65  X.  W.  434. 
50  A.  S.  R.  744. 

Concealment  of  mortgaged  propertv.  Thompson  v."  Thompson,  10  X.  D.  564,  88  N.  W. 
.-)65. 

Complaint  alleging  that  attorney  retained  more  for  services  than  he  was  entitled  to. 
does  not  charge  emMzxlement.    Jones  v.  Winsor,  22  S.  D.  480,  118  X.  W.  716. 

C.  L.  4047.  S.  D.  Rev.  C.  Civ.  Proc.  150.  X.  D.  Rev.  C.  6802. 

Facts  upon  which  information  and  belief  found  must  be  stated.  Hart  v.  Grant,  S  S.  D. 
248,  66  X.  \V.  322;  Kaeppler  v.  Red  River  Vallev  Xat.  Bank,  8  N.  D.  406,  70  X.  W.  86? : 
(State  v.  McKnight,  7  X.  D.  444,  75  X.  W.  700. 

C.  L.  4048.  S.  D.  Rev.  C.  Civ.  Proc.  160.  X.  D.  Rev.  C.  6S9.r 

Order  of  arrest  and  bail.    Thompson  v.  Thompson,  10  X.  D.  564,  88  X.  W.  565. 

C.  L.  4071.  S.  D.  Rev.  C.  Civ.  Pro?.  183.  X.  D.  Rev.  C.   6016. 
Investigation  of  merits  of  arrest  and  imprisonment.     Thompson  v.  Thompson,   10  X. 

D.  504,  88  X.  W.  565. 

Claim  and  Delivery. 

C.  L.  4072.  S.  D.  Rev.  C.  Civ.  Proc.  184.  N.  D.  Rev.  C.  6917. 

Xot  neoes!*nr\-  to  take  possession  of  property.  Simpson  Brick-Press  Co.  v.  Marshall, 
5  S.  D.  52S,  50'N.  W.  728. 

Recoverv  of  chattel  mortgaged  property  levied  upon  a  third  party.  Coughran  v.  Sund- 
back,  0  S.'  1).  48;J,  70  X.  W.  644. 

Takes  place  of  old  actions  of  replevin  and  detinue.  Willis  v.  De  Witt,  3  S.  D.  2SI, 
52  N.   \V.    1000. 

C.  L.  4973.  S.  D.  Rev.  C.  Civ".  Proc.  185.  X.  D.  Rev.  C.  601 S. 

Action  will  lie  to  recover  exempt  property.  Oliver  v.  Wilson,  8  X.  D.  50O.  80  X.  W. 
757,  73  A.  S.  R.  784;  Linander  v.  Longstaff,  7  S.  D.  157,  63  X.  W.  775. 

Allegation  of  value.    Northwood  Bank  v.  Magnusson,  0  X.  D.  151,  82  X.  W.  748. 

Inap|ilieulilp  where  no  claim  for  immediate  deliverv  of  personal  propertv  is  nuule. 
Johnwm  v.  Hillenbrand,  18  S.  D.  446,  101  X.  VV.  33. 

('.  L.  4975.  S.  D.  Rev.  C.  Civ.  Proc.   187.  X.  D.  Rev.  C.  6020. 

Service  of  copv  of  affidavit,  notice,  and  undertaking.  Guernsey  v.  Tuthill.  12  S.  D. 
584,  82  X.  W.  I'.io. 

As  to  what  constitutes  failure  to  prosecution  action  within  meaning  of  undertaking 
in  claim  and  delivery.    Siebolt  v.  Konatz  Saddlery  Co.  15  X.  D.  87,  106  X.  W.  564. 

C.  L.  4981.  S.  D.  Rev.  C.  Civ.  Proc.  193.  X.  D.  Rev.  C.  6926l 

Officer  niav  hold  property  until  his  fees  are  paid.  Fox  v.  Peering  t  Co.  7  S.  D  443 
«4  -N.  W.  520. 

( .  h.  49S2.  S.  D.  Rev.  C.  Civ.  Proc.  194.  X.  D.  Rev.  C.  6927. 

Dutv  of  plaintiff'  to  indemnifv  sheriff.  Welter  v.  Jackson,  7  X.  D.  32,  73  X.  W.  65, 
00  A.'S.  R.  »(32. 

C.  L.  4983.  S.  D.  Rev.  C.  Civ.  Proc.  195.  N.  D.  Rev.  C.  692S, 

Failure  to  file  return  in  twenty  davs.  Guernsey  v.  Tuthill,  12  S.  D.  584,  82  X.  W.  190; 
Nat.  Bank  of  I  omraerce  v.  Feeney,  o'S.  D.  550,  70  X.  W.  874,  46  L.R.A.  732. 

Injunction. 

C.  L.  4984.  S.  D.  Rev.  C.  Civ.  Proc.  196.  X.  D.  Rev.  C.  6929. 

On  injunctional  order  being  substituted  for  writ  of  injunction  as  provisional  remedr. 
I'onnan  v.  Ilea  ley,  11   X.  D.  503,  93  X.  W.  866. 
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C.  L.  4984-4986.  S.  D.  Rev.  0.  Civ.  Proc.  196-198.    N.  D.  Rev.  C.  6929-6931. 

Aa  to  right  to  injunction  on  complaint  alone  in  action  for  abatement  of  liquor  nuisance. 
State  ex  rel.  Register  v.  Patterson,  13  N.  D.  70,  99  N.  W.  67. 

C.  L.  4985.  S.  D.  Rev.  C.  Civ.  Proc.  197.  N.  D.  Rev.  C.  6930. 

No  preliminary,  removing  defendant  from  possession  of  realty.  Catholicon  Hot  Springs 
Co.  V.  Ferguson,  7  S.  D.  603,  64  N.  W.  539;  Cole  v.  Cady,  2  D.  29,  3  N.  W.  322. 

Not  granted  to  prevent  exercise  of  public  office  in  lawful  manner.  State  v.  Herreid, 
10  S.  D.  16,  71  N.  W.  319. 

Supreme  court  can  issue  writ  of  injunction  only  on  an  information  Aled  by  the  attor- 
ney general.     Anderson  v.  Gordon,  9  N.  D.  480,  83  N.  W.  993. 

An  injunction,  however  erroneous,  must  be  obeyed  while  in  force.  State  v.  Markuson, 
7  N.  D.  156,  73  N.  W.  82. 

Defendant  in  civil  action  is  not  entitled  to  provisional  remedy  by  injunction.  Forman 
v.  Healey,  11  N.  D.  563;  93  N.  W.  866. 

Complaint  must  exhibit  right  to  judgment  of  injunction  to  authorize  injunction  pen- 
dente lite.    McClure  v.  Hunnewell,  13  N.  D.  84,  99  N.  W.  48. 

As  to  when  temporary -restraining  order  will  be  granted  in  civil  action.  Burton  v. 
Wallcer,  13  N.  D.  149,  100  N.  W.  257. 

C.  L.  4988.  S.  D.  Rev.  C.  Civ.  Proc.  200.  N.  D.  Rev.  C.  6933. 

Assessment  of  damages  without  trial  by  jury.  Edmison  v.  Water  Co.  10  S.  D.  440,  73 
N.  W.  910;  Edmison  v.  Water  Co.  14  S.  D.  486,  86  N.  W.  1016. 

Damages  caused  by  injunction  issued  in  the  action  need  not  be  pleaded.  J.  F.  Kelley 
4  Co.  v.  Mead,  18  S.  D.  594,  101  N.  W.  882. 

Plaintiff  in  action  for  injunction  is  not  liable  on  undertaking  executed  by  sureties 
alone,  on  dissolution  of  injunction.  Chamberlain  v.  Quarnberg,  23  S.  D.  66,  119  N.  W. 
1026. 

C.  L.  4991.  S.  D.  Rev.  C.  Civ.  Proc.  203.  N..D.  Rev.  C.  6936. 

Motion  to  dissolve  injunction  upon  the  answer  and  affidavit  of  another  sufficiently 
states  grounds  of  motion.    Howell  v.  Dinneen,  16  S.  D.  618,  94  N.  W.  698. 

Attachment. 

c.  67,  1895  S.  D.  8.   D.   Rev.   C.   Civ.  Proc.  205.        N.  D.  Rev.  C.  6938-40. 

Summons  duly  drawn  and  signed  with  intention  that  it  be  served,  is  issued.  Smith  v. 
Nicholson,  5  X.  D.  426,  67  N.  W.  296. 

Summons  must  be  served  within  thirty  days.  Rhode  Island  Co.  v.  Keeney,  1  N.  D. 
411,  48  N.  W.  341;  McLaughlin  v.  Wheeler,  2  S.  D.  379,  50  N.  W.  834. 

Summons  must  have  been  issued  before  attachment  is  allowed.  Gans  v.  Beasley,  4 
N.  D.  140,  59  N.  W.  714;  Iowa  Bank  v.  Jacobson,  8  8.  D.  292,  66  N.  W.  453. 

Recovery  of  unliquidated  damages.    Coats  v.  Arthur,  5  S.  D.  274,  58  N.  W.  676. 

Fraud  in  law  will  not  sustain.  First  Nat.  Bank  v.  McMillan,  9  S.  D.  227,  68  N.  W. 
637. 

Action  on  money  judgment  is  an  "action  arising  on  contract."  First  Nat.  Bank  v. 
Van  Vooris,  6  S.  D.  548,  62  N.  W.  378. 

Against  foreign  corporation.    Bradley  v.  Land  Co.  12  8.  D.  28,  80  N.  W.  141. 

By  corporation ;  filing  of  articles  not  required  to  be  stated.  Citizens'  Bank  v.  Corkings, 
10  S.  D.  98,  72  N.  W.  99. 

Quashing  summons  after  attachment  has  been  issued.  Reedy  v.  Howard,  11  S.  D. 
160,  76  N.  W.  304. 

What  constitutes  residence.    Pech  Xlfg.  Co.  v.  Groves,  6  S.  D.  604,  62  N.  W.  109. 

Attachment  of  goods  to  recover  purchase  money.  Powers  v.  Wilson,  10  N.  D.  580,  88 
N.  W.  703. .  See  also  S.  D.  Rev.  C.  Civ.  Proc.  220. 

Inapplicable  to  action  to  recover  damages  for  tort.  Sonnesyn  v.  Akin,  12  N.  D.  227, 
97  N.  W.  567. 

Only  one  ground  for  attachment  is  given.  McCarthy  Bros.  Co.  v.  McLean  County 
Farmers  Elevator  Co.  18  N.  D.  176,  118  N.  W.  1049. 

C.  L.  4994,  4995.  S.  D.  Rev.  C.  Civ.  Proc.  205,  207.    N.  D.  Rev.  C.  6938,  6942. 

As  to  requirement  of  affidavit  of  attachment.  Henuni  v.  Grover,  18  N.  D.  578,  120 
N.  W.  561. 
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C.  L.  4905.  S.  D.  Rev.  C.  Civ.  Proc.  207.  N.  D.  Rev.  C.  6»41 

No  greater  particularity  of  statement  required  tlian  in  pleading.  Gang  v.  Beaslev.  4 
X.  D.  140,  59  N.  W.  714. 

For  debt  incurred  by  false  pretenses.  Lindquist  v.  .Johnson,  12  S.  D.  486,  81  K.  W. 
000;  Finch  v.  Armstrong,  9  S.  D.  255,  68  N.  W.  740;  Ask  v.  Armstrong,  9  S.  D.  265,  6$ 
N.  \V.  74.3. 

Affidavit  made  by  agent.     Hardenberg  v.  Roberts,  6  S.  D.  487,  61  N.  W.  1128. 

Unliquidated  damages  a  ground  of  attachment.  Coats  v.  Arthur,  5  S.  D.  274,  58  N. 
W.  675. 

Sufficient  statement  as  to  fraudulent  disposition  of  property.  Dawlev  v.  Sberwin,  5 
S.  D.  504,  »\>  N.  W.  1027 ;  Trebilcock  v.  Min.  Co.  9  S.  D.  206,  08  N.  W.  330. 

Affidavit  is  jurisdictional.  Deering  &  Co.  v.  Warren,  1  S.  D.  35,  44  N.  \V.  1068:  Citi- 
zens' Bank  v.  Corkings,  9  S.  D.  614,  70  N.  VV.  1059,  62  A.  S.  R.  891;  Birchall  v.  Grig^ 

4  N.  D.  305,  60  N.  W.  842,  50  A.  S.  R.  654. 

Amendment  of  affidavit.    Cans  v.  Beasley,  4  N.  D.  140,  59  X.'  VV.  714. 
Sufficiencv  of  affidavit  of  attachment.     Germantown  Trust  Co.  v.  Whitnev,   19  S.  D. 
108,  102  X.'  W.  304. 

C.  L.  4090.  •  S.  D.  Rev.  C.  Civ.  Proc.  208.  X.  D.  Rev.  C.  6944. 

Not  necessary  that  plaintiff  should  sign  undertaking.    Black  Hills  Mer.  Co.  v.  GardtDH-. 

5  8.  D.  246.  58  N.  W.  557. 

Assignment  of  cause-of  action  carries  with  it  undertaking.    Brown  v.  Tidrick,  14  S.  D. 
249,  85  X.  W.  185. 
Liabilities  of  sureties;  strictly  cobstrued.  Thompson  v.  Webber,  4  D.  240,  29  N.  W.  671. 

C.  L.  4997.  S.  D.  Rev.  C.  Civ.  Proc.  209.  N:  D.  Rev.  C.  6943. 

Levy  presumed  to  be  lawful.     Linn  v.  Jackson,  5  N.  D.  46,  63  X.  W.  208. 

This  undertaking  is  a  substitute  for  levy,  and  is  distinguished  from  that  in  §  22S. 
S.  D.  Rev.  C.  Civ.  Proc;  X.  D.  Rev.  C.  §  5371.  Fox  v.  Mackenzie,  1  X'.  D.  298,  47  X. 
W.  386. 

Kxecutiou  cannot  issue  to  subject  attached  propertv  after  death  of  judgment  debt«i. 
Yankton  Snv.  Bank  v.  Guttcrson,  15  S.  D.  486,  90  X.'W.  144. 

SheriflT  is  proper  partv  defendant  in  action  to  recover  goods  seized.  Xorth  v.  Peters. 
138  U.  S.  271,  34  L.  ed."936,  11  S.  Ct.  R.  346. 

Default  judgment  is  not  invalidated  by  fact  that  proof  of  service  of  summons  anJ 
failure  to  answer  was  not  tiled  when  judgment  was  signed.  Burton  v.  Coolev.  22  S.  I>. 
516,  118  X.  W.  1028. 

C.  L.  4998.  S.  D.  Rev.  C.  Civ.  Proc.  210.  X.  D.  Rev.  C.  6944. 

Officer  must  take  and  keep  actual  control  of  propertv.  Powell  v.  McKechnie,  3  D.  319. 
19  N.  W.  410;  Jones  Lumb.  Co.  v.  Faris,  6  S.  D.  112*,  60  X.  VV.  403,  55  A.  S.  R.  814. 
(Jriswold  V.  Sundback,  4  S.  D.  441,  67  X.  VV.  339;  Griswold  v.  Sundback,  6  S.  D.  269.  60 
X.  W.  1068. 

C.  L.  4999.  S.  D.  Rev.  C.  Civ.  Proc.  211.  X.  D.  Rev.  a  6947. 

Amendment  of  inventory  after  return.  Chaffee  v.  Runkel,  Rowley  4  Co.  11  S.  D.  33J. 
77  N.  W.  583. 

Return  must  be  made  within  twenty  days.  Carson  v.  Fuller,  11  S.  D.  .>02,  78  N.  W. 
900,  74   A.   S.   R.   823. 

C.  L.  5001.  S.  D.  Rev.  C.  Civ.  Proc.  213.  X'.  D.   Rev.   C.   695i 

Horses  subject  to  provision  as  to  perishable  property.  Union  Bank  v.  Moline  Co.  7 
X.  D.  201,  73  N.  W.  .527. 

C.  L.  5002.  S.  D.  Rev.  C.  Civ.  Proc.   214.  X.  D.  Rev.  C.  6951. 

Release  of  property  to  third  party  on  filing  undertaking.  Horswill  v.  Fambam,  16 
S.  D.  — ,  92  X.  VV.  1082. 

Inapplicable  to  case  where  sheriff  sells  attached  property  in  possession  of.  and  owned  by 
third  person  not  named  in  writ.    Aber  v.  Twichell,  17  N.  D.  229,  116  N.  W.  95. 

Applicable  to  case  where  property  of  third  person  is  levied  on  while  in  posaessiaa  of 
attachment  debtor.    Probstfield  v.  Hunt,  17  n!  D.  672,  118  N.  W.  226. 

Undertaking  voluntarily  executed  by  attaching  creditor  when  property  ^is  elained 
by  another  than  debtor,  is  valid,  although  no  jury  tried  the  daiio.  Mathesoo  v.  F.  W. 
.Johnson  Co.  16  S.  D.  347,  92  X.  VV.  1083. 
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C.  L.  5006.  S.  D.  Rev.  C.  Civ.   Proc.  217.     ■  N.  D.  Rev.  C.  6952. 

Attachment  of  pledgor's  interest  in  pledged  stock.  Second  Nat.  Bank  v.  Bank,  8 
N.  D.  50,  76  N.  W.  504;  Van  Cise  v.  Bank,  4  D.  485,  33  N.  W.  807. 

C.  L.  5006.  S.  D.  Rev.  C.  Civ.  Proc.  218.  N.  D.  Rev.  C.  6064. 

Judgment  not  necessary  to  direct  sheriff  to  sell  attached  property.  Iowa  State  Bank  v. 
Jaeobson,  8  S.  D.  292,  66  N.  W.  463. 

C.  L.  5010.  S.  D.  Rev.  C.  Civ.  Proc.  222.  N.  D.  Rev.  C.  6957. 

Undertaking  not  only  releases  levy,  but  destroys  writ  itself.  Fox  v.  Mackenzie,  1  N.  D. 
298;  47  N.  W.  386;  Wyman  v.  Hallock,  4  S.  D.  469,  57  N.  W.  197;  McLaughlin  v. 
Wheeler,  1  S.  D.  497,  47  N.  W.  816. 

Effect  of  giving  the  undertaking.    Nat.  Bank  v.  Hanberg,  10  N.  D.  383,  87  N.  W.  1006. 

C.  L.  5011.  S.  D.  Rev.  C.  Civ.  Proc.  223.  N.   D.   Rev.  C.   6962. 

Motion  to  discharge  may  be  imposed  by  affidavits.  Finch  v.  Armstrong,  9  S.  D.  255, 
68  N.  W.  740. 

Motion  to  dismiss  for  insufficiency  of  affidavit.  Citizens'  Bank  v.  Corkings,  9  S.  D.  614, 
70  N.  W.  1059,  62  A.  S.  R.  891 ;  Wm.  Deering  &  Co.  v.  Warren,  1  S.  D.  35,  44  N.  W.  1068; 
Wilcox  V.  Smith,  4  S.  D.  125,  55  N.  W.  1107. 

Motion  to  discharge  not  maintainable  after  giving  undertaking  under  preceding  section. 
McLaughlin  v.  Wheeler,  1  S.  D.  497,  47  N.  W.  816. 

Court  may  vacate  attachment  where  affidavit  states  that  action  to  recover  damages 
for  deceit  was  upon  debt.    Sonnesyn  v.  Akin,  12  N.  D.  227,  97  N.  W.  557. 

C.  L.  5013.  S.  D.  Rev.  C.  Civ.  Proc.  225.  N.  D.  Rev.  C.  6967. 

Su!Ticiency  of  compliance  with  statute  by  sheriff.  Ireland  v.  Adair,  12  N.  D.  29,  94  N. 
W.  766. 

C.  L.  6014.  8.  D.  Rev.  C.  Civ.  Proc.  226.  N.  D.  Rev.  C.  6939. 

Attachment  on  claim  not  due.    Jordan  v.  Frank,  1  N.  D.  206,  46  N.  W.  171. 

Obtaining  property  under  false  pretenses  a  ground  of  attachment.  Finch  v.  Armstrong, 
9  S.  D.  255,  68  N.  W.  740;  German  Bank  v.  Folds,  9  S.  D.  295,  68  N.  W.  747. 

Removal  of  property  with  intent  to  hinder  and  delay  creditors  is  ground  of  attachment, 
only  when  debt  is  not  due.  Foley- Wadsworth  Co.  v.  Porteoua,  8  S.  D.  74,  65  N.  W.  429; 
Western  Twine  Co.  v.  Scott,  11  S.  D.  27,  75  N.  W.  273;  Deering  &  Co.  v.  Warren,  1  S.  D. 
35.  44  N.  W.  1068. 

Garnishment. 

See  S.  D.  Rev.  Justice  Code  §  31 ;  N.  D.  Rev.  Code,  §  6968. 

N.  D.  Rev.  C.  6979. 
l>laintiff  need  not  take  issue  upon  garnishee's  answer  which  admits  that  it  has  suffi- 
cient money  to  satisfy  claim.    Mahon  v.  Fansett,  17  K.  D.  104,  115  N.  W.  79. 

Receivers. 

C.  L.  5015.  8.  D.  Rev.  C.  Civ.  Proc.  227.  N.  D.  Rev.  C.   6989. 

Duty  of  court  to  appoint  receiver  for  insolvent  corporation.  Gates  (State)  v.  McGee, 
16  S.  D.  247,  88  N.  W,  116;  Kelly  v.  Fargo  Mer.  Co.  16  S.  D.  — ,  91  N.  W.  360;  Dudley  v. 
Hot  Springs  Co.  11  S.  D.  569,  79  N.  W.  839;  Gales  v.  Bank,  13  S.  D.  622,  84  N.  W.  192. 

Appointment  of  receiver  to  protect  rights  of  judgment  creditor.  Minkler  v.  U.  S.  Sheep 
Co.  4  N.  D.  607,  62  N.  W.  694,  33  L.R.A.  646. 

Insolvencv  of  mortgagor  not  prerequisite  to  appointment  in  foreclosure.  Roberts  v. 
Parker,  14  S.  D.  323,  86  N.  W.  591. 

Corporation  must  be  affirmed  shown  to  be  in  imminent  danger  of  insolvency  be- 
fore receiver  can  be  appointed.    Kelly  v.  Fargo  Mercantile  Co.  16  S.  D.  73,  91  N.  W.  350. 

Receiver  may  be  appointed  to  preserve  the  property  in  an  action  to  foreclose  railroad 
liens.    Crouch  v.  Dakota,  W.  &  M.  R.  Co.  18  S.  D.  540,  101  N.  W.  722. 

As  to  when  receiver  mav  be  appointed.  Richie  v.  People's  Teleph.  Co.  22  S.  D.  598,  119 
N.  W.  990. 

C.  L.  5017.  S.  D.  Rev.  C.  Civ.  Proc.  229.  N.  D.  Rev.  C.  6990. 

Receivers  are  rarely  appointed  ex  parte.  Grandin  v.  La  Bar,  2  N.  D.  206,  50  N.  W.  161. 
.  Appointment  of  stockholder  as  receiver  of  corporation  not  proper.  McKenzie  v.  Water 
Co.  6  N.  D.  361,  71  N.  W.  608. 

C.  L.  5018.  S.  D.  Rev.  C.  Civ.  Proc.  230.  N.  D.  Rev.  C.  6992. 

Title  and  possession  of  real  and  personal  property  of  insolvent  corporation  passes  to 
receiver.    Brynjolfson  v.  Osthus.  12  N.  D.  42,  96  N.  W.  261. 
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Deposit. 

C.  L.  5023.  S.  D.  Rev.  C.  Civ.  Proc.  236.  N.  D.  Rev.  C.  6997. 

Order  for  payment  of  amount  to  be  due.  Black  HilU  Min.  Co.  v.  Grand  laland 
Ck>.  2  S.  D.  646,  61  N.  W.  342;  Jordan  v.  Frank,  1  N.  D.  206,  46  N.  W.  171. 

Judgment  on  Failure  to  Answer, 

C.  L.  6024.  S.  D.  Rev.  C.  Civ.  Proc.  236.  N.  D.  Rev.  C.  7000. 

Judgment;  sufficiency  of.    Bunter  v.  Karcher,  8  S.  D.  664,  67  N.  W.  621;  Williams  t. 

Wait,  2  S.  D.  210,  49  N.  W.  209,  39  A.  S.  R.  768;  Bode  v.  Invest.  Co.  1  N.  D.  121,  45 

N.  W.  197;  Re  Weber,  4  N.  D.  119,  69  N.  W.  523,  28  L.R.A.  621;  Mouser  v.  Palmer, 

2  S.  D.  466,  50  N.  W.  967 ;  Locke  v.  Hubbard,  9  S.  D.  364,  69  N.  W.  588;  Mattice  v.  Street, 
15  S.  D.  63,  87  N.  W.  522. 

As  to  judgment  docket  and  execution  being  inadmissible  as  evidence  of  judgment  in 
absence  of  proof  of  entry  in  record.    Amundsen  v.  Wilson,  11  N.  D.  193,  91  N.  W.  37. 

C.  L.  5025.  S.  D.  Rev.  C.  Civ.  Proc.  237.  N.  D.  Rev.  C.  7001. 

Provision  for  notice  of  application  for  judgment  does  not  apply  where  demurrer  over- 
ruled and  party  stands  upon  demurrer.    HaUey  v.  Ingersoll,  14  S.  D.  7,  84  N.  W.  201. 

Defendant  who  has  appeared,  but  not  answered,  not  entitled  to  notice.  Searles  v. 
Lawrence,  8  S.  D.  11,  65  N.  W.  34. 

No  formal  findings  need  be  made  when  defendant  fails  to  appear.    Cole  v.  Association, 

3  8.  D.  272,  50  N.  W.  1086. 

Judgment  may  be  taken  against  one  of  several  defendants  failing  to  appear.  Black 
Hills  Bank'v.  Kellogg,  4  S.  D.  312,  56  N.  W.  1071. 

Right  of  appearing  defendant  to  eight  days  notice  of  application  for  judgment  in  action 
for  equitable  relief.    Martinson  v.  Marzolf,  14  N.  D.  301,  103  N.  W.  937. 

Judgment  can  be  entered  only  upon  order  of  court.  Dibble  v.  Hanson,  17  N.  D.  21,  114 
N.  W.  371,  16  A.  &.  E.  Ann.  Cas.  1210. 

Default  judgment  is  not  invalidated  by  fact  that  proof  of  service  of  summons  and 
failure  to  answer  was  not  filed  when  judgment  was  signed.  Burton  v.  Cooley,  22  S.  D. 
616,  118  N.  W.  1028. 

C.  L.  5026.  S.  D.  Rev.  C.  Civ.  Proc.  238.  N.  D.  Rev.  C.  7002. 

Answer  indicating  good  defense,  but  stating  it  imperfectly,  not  frivolous.  Yerkes  v. 
Crura,  2  N.  D.  72,  49  N.  W.  422;  State  v.  King,  6  S.  D.  297,  60  N.  W.  75;  Bank  v. 
Humphrey,  6  S.  D.  415,  61  N.  W.  444;  Catholicon  Hot  Springs  Co.  v.  Ferguson,  8  S.  D. 
534,  67  N.  W.  615. 

Frivolous  pleading  is  one  so  clearly  and  palpably  bad  as  to  indicate  bad  faith.  Sigmund 
T.  Bank,  4  N.  D.  164,  59  N.  W.  966. 

Issues  and  Mode  of  Trial. 

C.  L.  5031.  S.  D.  Rev.  C.  Civ.  Proc.  243.  '  N.  D.  Rev.  C.  7008. 

Trial,  when  presumed  to  take  place.  Second  Nat.  Bank  v.  Bank,  8  N.  D.  50,  76 
N.  W.  504. 

Trial  by  jury  means  examination  of  issues  of  facts.  State  v.  Hazeledahl,  2  N.  D.  521, 
52  N.  W.  315,.  16  L.R.A.  150. 

Hearing  and  determination  of  issue  of  law  raised  by  demurrer  is  a  "trial."  Walker 
V.  Maronda,  15  N.  D.  63,  106  N.  W.  296. 

C.  L.  5032.  S.  D.  Rev.  C.  Civ.  Proc.  244.  N.  D.  Rev.  C.  7009. 

Trial  of  equity  case  by  court;  jury's  verdict  or  referee's  findings  advisory.  Prondzinski 
V.  Garbutt,  8  N.  D.  191,  77  N.  W.  1012;  Peckham  v.  Van  Bergen,  8  N.  D.  595,  80  X.  W.  759. 

Court  not  compelled  to  try  issues  of  facts  in  common-law  action.  Meldrum  v.  Kenefick. 
15  S.  D.  370,  89  N.  W.  863. 

Plaintiff  in  action  to  recover  money  is  not  entitled  to  jury  trial  as  matter  of  right 
Avery  Mfg.  Co.  v.  Crumb,  14  N.  D.  57,  103  N.  W.  410. 

Sufficiency  .of  accused's  presence  at  trial  of  felony.  State  v.  Pearse,  19  S.  D.  75,  102 
N.  W.  222. 

Parties  to  action  to  obtain  possession  of  real  property  and  determine  adverse  claims  are 
entitled  to  jury  trial.    Burleigh  v.  Hecht,  22  S.  D.  301,  117  N.  W.  367. 

Judgment  in  action  in  claim  and  delivery  must  be  supported  by  verdict  of  jury  ia 
absence  of  proper  waiver.    Lumley  v.  Miller,  23  S.  D.  16,  119  N.  W.  1014. 
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C.  L.  6033.  S.  D.  Rev.  C.  Civ.  Proc.  '246.  N.  D.  Rev.  C.  7010. 

Court  may  try  mandamus  proceeding  outaide  of  covnty.  Territory  v.  Shearer,  2  D.  332, 
8  N.  W.  136. 

0.  L.  5034.    .  S.  D.  Rev.  C.  Civ.  Proc.  246.  N.  D.  Rev.  C.  7011. 

Service  of  another  notice  of  trial  after  amending  complaint  not  needed.  J.  I.  Case  Co. 
v.  Eichinger,  15  S.  D.  530,  91  N.  W.  82. 

Granting  new  trial  does  not  require  service  of  second  notice  of  trial.  Connor  v.  Corson, 
13  S.  D.  550,  83  N.  W.  588. 

Note  of  issue  must  state  whether  it  is  one  of  law  or  fact.  Oswald  v.  Moran,  9  N.  D. 
170,  82  N.  VV.  741. 

Defects  in  form  of  note  of  issue  will  not  affect  cause  correctly  entered  on  calendar. 
Moody  V.  Lambert,  18  S.  D.  572,  100  N.  W.  717. 

Notice  of  retrial  unnecessary,  where  action  has  been  remanded  for  trial.  Re  Olson's 
Estete,  17  S.  D.  1,  94  N.  W.  421. 

C.  L.  5035.  S.  D.  Rev.  C.  Civ.  Proc.  247.  N.  D.  Rev.  C.  7012. 

Granting  separate  trials  is  -within  discretion  of  court.  Noyes  v.  Belding,  6  S.  D.  603, 
59  N.  W.  1069. 

Appeal  from  justice  court  cannot  be  dismissed  without  notice.  Myers  v.  Mitchell,  1 
S.  D.  249,  46  N.  W.  245;  Kechl  v.  Schaller,  1  S.  D.  290,  46  N.  W.  934. 

C.  L.  5039.  S.   D.  Rev.  C.  Civ.  Proc.  251.  N.  D.  Rev.  C.  7016. 

Peremptory  challenge;  when  to  be  exercised.  Territory  v.  O'Hare,  1  N.  D.  30,  44 
N.  W.  1003. 

C.  L.  5040.  S.  D.  Rev.  C.  Civ.  Proc.  252.  N.  D.  Rev.  C.  7017. 

Juror's  qualification  challenged  for  cause  is  question  of  fact  for  trial  court.  Haugen 
V.  Ry.  Co.  3  S.  D.  304,  53  N.  W.  769. 

Overruling  challenge  while  party  has  peremptory  challenge  remaining.  Herbert  v.  Ry. 
Co.  3  D.  38.  13  N.  W.  349;  N.  P.  Ry.  Co.  v.  Herbert,  116  U.  S.  642,  29  L.  ed.  755,  6 
S.  Ct.  R.  590. 

Jurors  in  action  for  breach  of  contract  to  deliver  stock  not  interested  because  they 
own  stock  given  them.  Rogers  v.  Gladiator  Gold  Min.  k  Mill.  Co.  21  S.  D.  412,  113 
N.  W.  86. 

C.  L.  5047.  S.  D.   Rev.  C.  Civ.  Proc.  255.  N.  D.  Rev.  C.  7020. 

Opening  and  closing  argument  by  wrong  party  may  be  error  without  prejudice  Laney 
V.  Ingalls,  5  S.  D.  183,  58  N.  W.  5*72;  Plymouth  Co.  Bank  v.  Oilman,  9  S.  D.  278,  68  N. 
\V.  735,  62  A.  S.  R.  868. 

C.  L.  5048.  S.  D.  Rev.  C.  Civ.  Proc.  256.  N.  D.  Rev.  C.  7021. 

Instructions  must  be  given  as  requested  or  refused.  Galloway  v.  McLean,  2  D.  372, 
9  N.  W.  98;  Peart  v.  Ry.  Co.  8  S.  D.  431,  66  N.  W.  814;  Peart  v.  Ry.  Co.  8  S.  D.  634, 
67  N.  W.  837;  Sutton  v.  Ry.  Co.  14  S.  D.  Ill,  84  N.  W.  .390. 

Oral  instruction  is  not  error  unless  objected  to  at  time.  Boss  v.  Rv.  Co.  2  N.  D.  128, 
49  N.  W.  655,  33  A.  S.  R.  756n ;  Stamra  v.  Coates,  4  D.  69,  22  N.  W.  593. 

Omission  to  instruct  upon  point,  without  request,  not  error.  Frye  v.-  Ferguson,  6  S.  D. 
392,  61  N.  W.  161. 

Duty  of  court  to  charge  on  every  material  point.  Mbline  Plough  Cq.  v.  Gilbert,  3  D. 
239,  15  N.  W.  1. 

As  to  necessity  of  instruction  for  jury  to  be  in  writing.  Carr  v.  Minneapolis.  St.  P. 
&  S.  Ste.  M.  R.'Co.  16  N.  D.  217,  112  N.  W.  972. 

As  to  instruction  upon  facts.    State  v.  Madison,  23  S.  D.  584,  122  N.  W.  647. 

C.  L.  5049.  S.  D.  Rev.  C.  Civ.  Proc.  257.  N.  D.  Rev.  C.  7022. 

Kxceptions  to  charge  may  be  taken  any  time  betore  entry  of  final  judgment.  Uhe  v. 
Ry.  Co.  4  S.  D.  .505,  57  N.  W.  484;  Uhe  v.  Ry.  Co.  3  S.  D."  503,  .54  N.  W.  601. 

Judge  may  extend  time  for  filing  exceptions  to  charge  either  before  or  after  time  has 
elapsed.    Lindblom  v.  Soustelo,  10  N.  D.  140,  86  N.  W.  357. 

Kxceptions  to  charge  taken  after  judgment,  are  unavailable.  Mosteller  v.  Holbom,  20 
S.  D.  .545,  ina  N.  \V.  13. 

C.  L.  5051.  S.  D.  Rev.  C.  C^iv.  Proc.  259.  N.  D.  Rev.  C.  7024. 

.'reparation  of  jury  mav  not  be  prejudicial.    Kirbv  v.  Telegraph  Co.  4  S.  D.  105,  55  N. 
\V.  759.  46  A.  S.  R'.  765!  30  L.R.A.  624. 
Supp.  Dak.  Dig. — 76. 
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C.  L.  6062.  S.  D.  Rev.  C.  Civ.  Proc.  260.  N.  D.  Rev.  C.  lOiH. 

Jury  not  allowed  to  take  pleadings  to  the  jury  room.  Harding  v.  Ins.  Co.  10  S.  D.  64. 
71  N.  W.  766;  Mount  Terry  Min.  Co.  v.  White,  10  S.  D.  620,  74  N.  W.  1060. 

C.  L.  5057.  S.  D.  Rev.  C.  Civ.  Proc.  266.  N.  D.  Rev.  C.  7030. 

Verdict  may  be  received  after  court  has  adjourned  to  following  day.  Cranmer  v.  Kohn, 
11  S.  D.  245,  76  N.  W.  937;  State  v.  McDonald,  16  S.  D.  — ,  91  N.  W.  447. 

Adjournment  while  jury  is  out  will  not  affect  verdict  in  criminal  case.  State  ▼.  Mc- 
Donald, 16  S.  D.  78,  91  N.  W.  447. 

Court  continues  in  session  although  adjourning  at  conclusion  of  charge  until  jury's 
return  with  verdict.    State  ex  rel.  Berge  v.  Patterson,  18  S.  D.  251,  100  N.  W.  162. 

C.  L.  6058.  S.  D.  Rev.  C.  Civ.  Proc.  266.  N.  D.  Rev.  C.  7031. 

Verdict  not  received  in  absence  of  parties  and  their  attorneys,  unless  presence  waived. 
Peart  v.  Ry.  Co.  5  S.  D.  337,  58  N.  W.  806. 

Receipt  «nd  reading  of  verdict  bv  court  in  absence  of  clerk,  is  mere  irregularitv. 
State  ex  rei.  Berge  v.  Patterson,  18  S.  D.  251,  100  X.  W.  162. 

C.  L.  5060.  S.  D.  Rev.  C.  Civ.  Proc.  270.  N.  D.  Rev.  C.  7033. 

Special  verdict;  what  to  contain.  Russell  v.  Mever,  7  N.  D.  335,  75  N.  W.  262,  47 
L.R.A.  637;   Bartow  v.  Ins.  Co.  10  S.  D.  132,  72  N.  W.  86. 

Directing  special  verdict  in  discretion  of  court.  Moline  Plough  Co.  v.  Gilbert,  3  D.  239. 
15  N.  W.  1 :  McCormack  v.  Phillips,  4  D.  606,  34  N.  W.  39;  Langness  v.  Pettigrew,  5  D. 
45,  37  N.  W.  758. 

Special  verdict  controls  general  verdict.  Cronk  v.  Ry.  Co.  3  S.  D.  93,  52  N.  W.  420: 
Everett  v.  Buchanan,  2  D.  249,  6  N.  W.  439.  * 

As  to  restrictions  on  functions  of  jury  in  reference  to  special  verdicts.  Morrison  v. 
Lee,  13  N.  D.  591,  102  N.  W.  223. 

Notice  of  intention  to  move  for  new  trial  served  immediately  after  court's  judgment 
entered  upon  jury's  special  verdict  a  vear  thereafter,  is  ineffectual.  Nerger  v.  Com- 
mercial Mut.  F.  Asso.  21  S.  D.  537,  114  N.  W.  689. 

C.  L.  6062.  S.  D.  Rev.  C.  Civ.  Proc.  272.  N.  D.  Rev.  C.  70,15. 

Failure  of  verdict  to  find  amount  due;  amendment.  English  v.  Goodman,  3  N.  D.  120. 
54  N.  W.  540. 

Necessity  of  verdict  in  action  for  monev  judgnipnt  to  find  amount  of  damages.  Sonn<^ 
»yn  v.  Akin,  14  N.  D.  248,  104  N.  W.  1026. 

C.  L.  5063.  S.  D.  Rev.  C.  Civ.  Proc.  273.  X.  D.  Rev.  C.  703ir 

Judgment  in  claim  and  deliverv  for  actual  value  of  property  and  damages.  Kat.  Bank 
v.  Fecnev,  9  S.  D.  550,  70  N.  W.  874,  46  L.R.A.  732;  Coughran  v.  Sundback,  9  S.  D. 
483,  70  N.  W.  644:  Holt  v.  Van  Eps,  1  D.  198,  46  N.  W.  689:  Willis  v.  Dp  Witt,  3  S.  D. 
281,  52  N.  W.  1090. 
Y  'ITie  right  to  recover  property  indeppndcnt  of  right  to  recover  damages.  Nichols.  Shcp- 
ard  Co.  v.  Paulson,  10  N.  D.  440,  87  N.  W.  977. 

Verdict  for  personal  property  in  aggregate  sum,  is  sufficient,  in  absence  of  instructions 
for  specific  values.     First  Nat.  Bank  v.  Calkins.  16  S.  D.  445,  93  N.  W.  646. 

Trial  by  the  Court. 

C.  L.  5065.  S.  D.  Rev.  C.  Civ.  Proc.  275.  N.  D.  Rev.  C.  703S. 

Krror  for  court  to  substit\ite  itself  for  jury  Avithout  consent  or  waiver  of  partic. 
Yankton  Fire  Ins.  Co.  v.  Ry.  Co.  7  S.  D.  428.  64' N.  W.  514. 

Court  not  compelled  to  trv  issues  of  facts.  Meldrum  v.  Kenefick.  15  S.  D.  370,  89  X. 
VV.  863. 

Error  in  refusal  to  direct  a  verdict  waived  by  consent  to  withdrawal  of  jury.  Erickson 
V.  Bank,  9  N.  D.  81,  81  N.  W.  86. 

Right  of  trial  by  jury  not  waived  by  defendant  in  action  to  recover  personal  propertv 
by  moving  for  directed  verdict  before  presenting  his  case.  Albien  v.  Smith.  19  S.  D. 
421,  103  N.  W.  655. 

Parties  to  action  to  obtain  possession  of  real  property  and  determine  adverse  claims 
are  entitled  to  jury  trial.    Burleigh  v.  Hecht,  22  S.  D.  301,  117  N.  W.  367. 

As  to  sufficiency  of  waiver  of  trial  by  jury.  Lumley  v.  Miller,  23  S.  D.  16,  119  N.  W. 
1014. 
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C.  L.  5066.  8.  D.  Rev.  C.  Civ.  Proc.  276.  N.  D.  Rev.  C.  7030. 

Failure  to  file  decision  before  judgment.  Cole  v.  Stock  Association,  3  S.  D.  272,  52  N. 
W.  1086. 

Failure  to  file  decision  within  time  no  ground  for  reversal  of  judgment.  Roblin  v. 
Palmer,  9  S.  D.  36,  67  N.  W.  949;  Edmonds  v.  Riley,  15  S.  D.  470,  90  N.  W.  139. 

Stipulation  of  facts  a  substitute  for  findings.  Brown  v.  Brown,  12'S.  D.  506,  81  N.  W. 
883. 

Provision  that  findings  of  fact  and  conclusions  of  law  be  separately  stated  is  manda- 
tory.    Gerr  Scott  Co.  v.  Spaulding,  2  N.  D.  414,  51  N.  W.  867. 

Duty  of  court  in  preparation  of  findings.  Gull  River  Lumb.  Co.  v.  School  Dist.  1  N.  D. 
500.  48  N.  W.  427. 

Statement  of  the  ultimate  facts  responsive  to  the  issue  is  required.  McKenna  v. 
Whittaker,  9  S.  D.  442,.  60  N.  W.  587. 

0.  L.  5066,  6067.  S.  D.  Rev.  C.  Civ.  Proc.  276,  277.    N.  D.   Rev.  C.  7039,  7040. 

Findings  of  fact  and  conclusion  of  -law  must  be  made  before  entry  of  judgment, 
'lliomas  V.  Issenhuth,  18  S.  D.  303,  100  N.  W.  436. 

Decision  with  findings  prerequisite  to  entry  of  judgment  by  court  without  jury.  Kier- 
bow  V.  Young,  21  S.  D.  180,  110  N.  VV.  116. 

As  to  findings  of  fact  being  deemed  excepted  to  for  review  of  sufficiency  of  evidence. 
lx)ne  Tree  Ditch  Co.  v.  Rapid  City  Electric  &  Gaslight  Co.  16  S.  D.  451,  93  N.  W.  650. 

No  reasons  are  required  of  trial  court  in'  its  conclusions  from  findings  of  fact.  Mis- 
souri R.  Teleph.  Co.  v.  Mitchell,  22  S.  D.  191,  116  N.  W.  67. 

C.  L.  5066-5069.  S.  D.  Rev.  C.  Civ.  Proc.  276-279.     N.  D.  Rev.  C.  7039-7042. 

As  to  making  and  filing  findings  of  fact.  Chaffee-Miller  Land  Co.  v.  Barber,  12  N.  D. 
478,  97  N.  W.  850. 

C.  L.  5068.  S.  D.  Rev.  0.  Civ.  Proc.  278.  N.  D.  Rev.  C.  7041. 

Waiver  of  findings.  Cole  v.  Association,  3  S.  D.  272,  50  N.  W.  1086;  X.  W.  Elevator 
Co.  V.  Lee,  15  S.  D.  114,  87  N.  W.  581;  Chandler  v.  Kennedy,  8  S.  D.  56,  65  N.  W.  439; 
Nichols,  Shepard  Co.  v.  Stangler,  7  N.  D.  102,  72  N.  \V.  1089;  Garr  Scott  Co.  v.  Spauld- 
ing, 2  N.  D.  414,  51  N.  W.  867. 

N.  D.  Rev.  C.  5454a. 

Disqualified  judge  compelled  by  mandamus  to  call  another  judge.  Gunn  ▼.  Lauder,  10 
N.  D.  389,  87  N.  W.  999. 

Affidavit  of  prejudice ;  disqualification  of  judge  to  appoint  receiver.  Orcutt  v.  Conrad, 
10  N.  D.  431,  87  N.  W.  982. 

«.  63,  1901  N.  D.  N.  D.  Rev.  C.  7044. 

Party  cannot  be  deprived  of  right  to  amend  pleadings  on  new  trial  by  summary  judg- 
ment notwithstanding  verdict.    Welch  v.  Northern  P.  R.  Co.  14  N.  D.  19,  103  N.  W.  390. 

Motion  for  directed  verdict  must  be  renewed  at  close  of  testimony  to  be  reviewed. 
Landis  Mach.  Co.  v.  Konantz  Saddlery  Co.  17  N.  D.  310,  116  N.  W.  333. 

As  to  what  must  be  shown  to  entitle  partv  to  judgment  notwithstanding  verdict. 
Meehan  v.  Great  Northern  R.  Co.  13  N.  D.  432,  101  N.  W.  183. 

Judgment  may  be  directed  notwithstanding  verdict.  Richmire  v.  Andrews  &  G.  Ele- 
vator Co.  11  N.  D.  463,  02  N.  W.  819. 

Judgment  notwithstanding  verdict  cannot  be  ordered  unless  motion  for  directed  ver- 
dict has  been  made.  Johns  v.  Ruff,  12  N.  D.  74,  95  N.  W.  440;  West  v.  Northern  P.  K. 
Co.  13  N.  D.  221,  100  N.  W.  254. 

Motion  for  new  trial  is  not  waived  by  failure  to  make  it  in  connection  with  motion 
for  judgment  notwithstanding  verdict.    Nelson  v.  Grondahl,  12  N.  D.  130,  96  N.  W.  299. 

Party  must  be  entitled  to  judgment  notwithstanding  verdict  as  matter  of  law  to  1  ave 
motion  therefor  granted,    ^tna  Indemnity  Co.  v.  Schroeder,  12  N.  D.  110,  95  N.  W.  430. 

Trial  by  Referees. 

C.  L.  5071,  5072.  S.  D.  Rev.  C.  Civ.  Proc.  281,  282.  N.  D.  Rev.  C.  7046,  7047. 

Reference  by  consent  of  parties.  Heald  v.  Yumisko,  7  N.  D.  422,  75  N.  W.  807  •  Illstad 
V.  Anderson,  2  N.  D.  167,  49  N.  W.  659. 

Reference  by  consent  niay  be  ordered  in  divorce  action  for  limited  purpose  of  takinc 
and  reporting  testimony.     Clopton   v.  Clopton,   11   N.   D.   212,  91   N.  W.  46. 

Compulsory  reference  cannot  be  ordered  without  written  consent  of  parties  except 
pursuant  to  N.  D.  Rev.  C.  §  7047.    Smith  v.  Kunert,  17  N.  D.  120,  116  N.  W.  76. 

Necessity  of  proof  that  trial  will  necessitate  examinatioa  of  long  account  to  permit 
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eompulsoi7   reference.     Dreveskracht  v.   First  State  Bank,   16  N,  D.  555,  113  N.  W. 
1032. 

Determination  of  amount  of  assessment  requiring  inspection  of  by-laws  and  asaoeia 
tion  liooks,  does  not  require  examination  of  long  account.  Kelly  v.  Oksall,  17  S.  D.  185, 
»6  N.  W.  913. 

C.  L.  6073.  S.  D.  Rev.  C.  Civ.  Proc.  283.  N.  D.  Ber.  C.  7048. 

Jurisdiction  of  circuit  court  unaffected  by  removal  of  referee  from  state  after  trial 
and  before  report.    Van  Blatz  Brewing  Co.  v.  Dalrymple,  18  S.  D.  97,  99  N.  W.  851. 

§§  5,  8,  c.  100,  1S91  S.  D.     R.  D.  Rev.  C.  Civ.  Proc.  285,  288.    N.  D.  Rev.  C.  7050,  7051. 
Rule  applicable  to  findings  by  court  applies  to  findings  by  referee.    Wood  ▼.  Saginaw. 
(;old  Min.  &  Mill.  Co.  20  S.  D.  161,  105  N.  VV.  101. 

§  8.  c.  100,  1891  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  288.  N.  D.  Rev.  C.  7051. 

Report  of  referee  only  advisory  to  court  in  equity  case.  Prondzinski  v.  Garbutt,  8  N. 
U.  191,  77  N.  \V.  1012. 

Waiver  of  defects  in  report  by  filing  exceptions.  Hulst  v.  Association,  9  S.  D.  144, 
OH  N.  W.  200. 

Report  should  state  all  rulings  made,  exceptions  taken,  and  all  material  evidence. 
Sutterfield  v.  Magowan,  12  S.  D.  139,  80  N.  W.  180.     , 

§  9,  c.  100,  1891  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  289. 

Signing  of  judgment  on  referee's  report,  before  «xpiration  of  eight  days  after  service 
of  notice  will  not  affect  entry  of  judgment  thereafter.  Wood  v.  Saginaw  Gold  Min.  £ 
Mill.  Co.  20  S.  D.  161,  105  N.  W.  101. 

%%  9,  10.  c.  100,  1891  S.  D.    S.  D.  Rev.  C.  Civ.  Proc.  289,  290. 

Circuit  court  not  empowered  to  modify  referee's  report.  Geddis  v.  Folliett,  16  S.  D. 
610,  94  N.  W.  431. 

c.  88,  1893  S.  D.  8.  D.  Rev.  C.  Civ.  Proc.  291.  N.  D.  Rev.  C.  7046. 

As  to  taxing  referee's,  witnesses',  and  stenographer's  fees  and  other  costs  in  the  dis- 
barment proceedings.     Re  Egan,  22  S.  D.  563,  119  N.  W.  42. 

Exceptiotu. 

C.  L.  6079.  S.  D.  Rev.  C.  Civ.  Proc.  292.  N.   D.   Rev.  C.  7053. 

Presumed  to  have  been  taken  at  the  time  the  ruling  was  made.     Hall  ▼.  Haina,  2 

5.  D.  331,  50  N.  W.  98. 

Exception  to  giving  or  refusing  instruction,  taken  any  time  before  entry  of  judg- 
ment.   St.  Croix  Lumb.  Co.  v.  Pennington,  2  D.  467,  11  N.  W.  497 ;   Uhe  v.  Ry.  Ca  4 

6.  D.  505,  57  X.  W.  484. 

C.  L.  5080.  S.  D.  Rev.  C.  Civ.  Proc.  293.  N.   D.  Rev.  0.  7054. 

Kxeeption  must  be  taken,  except  as  provided  in  this  section.  Hall  v.  Harris,  2  S. 
1).  331,  50  N.  W.  98;  Benedict  v.  .lohnson,  4  S.  D.  387,  57  N.  W.  66;  Cranmer  v.  Kohn, 
n  S.  D.  245,  76  X.  W.  937;  Smith  v.  Commercial  Hank,  7  8.  D.  465,  64  N.  W.  529; 
hong  V.  Collins,  15  S.  D.  259,  88  N.  VV.  571. 

Sufficiency  of  evidence  is  reviewable  upon  appeal  from  order  denying  new  trial  on  that 
ground,  although  no  exception  was  taken  to  direction  of  verdict.  Dahl  v.  Stakke,  12 
X.  U.  325,  96  X.  \V.  353. 

Kxeeption  need  not  be  taken  to  findings  of  fact  for  review  of  sufficiency  of  evidence. 
Lone  Tree  Ditch  Co.  v.  Rapid  Citv  Electric  &,  Gaslight  Co.  16  S.  D.  451,  93  N.  W. 
«;.50.    Kelly  v.  Wheeler,  22  S.  D.  Oil',  119  X.  W.  994. 

C.  I..  5081.  S.  D.  Rev.  C.  Civ.  Proc.  294. 

Particular  in  which  evidence  is  insufficient  should  be  specified.  Pickert  v.  Rugg,  1 
X.  D.  230,  40  X.  W.  440;  Holooinb  v.  Keliher,  3  S.  D.  497,  54  X.  W.  635;  X^^arregang  v. 
JSrown  County,  14  S.  D.  357,  85  X.  W.  602;  Henry  v.  Dean,  6  D.  78,  50  N.  W.  487. 

When  exception  taken  in  fact,  record  will  be  liberally  construed  in  furtherance  of 
justice.    Hall  v.  Harris,  2  S.  D.  331,  50  X.  VV.  98. 

C.  L.  5081,  5083.  S.  D.  Rev.  C.  Civ.  Proc.  294,  296.     N.  D.  Rev.  C.  7056,  705S. 

.4s  to  necessity  of  compliance  with  statute.  Farrar  v.  Yankton  Land  &  Invest  Co 
■SJ  S.  D.  525,  122  N.  W.  685. 
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V.  L.  6082.  a  D.  Rev.  C.  Civ.  Proc.  296.  N.  D.  Rev.   C.   7050. 

Duty  of  judge  to  strike  out  redundant  and  useless  matter.  Dewey  v.  Fieler,  10  S. 
D.  623,  74  N.  W.  1052. 

Not  duty  of  judge  to  require  stenographer  to  read  notes;  requirement  of  transcript. 
'  Mvers  v.  Campbell,  11  S.  D.  433,  78  N.  W.  353;  Kaeppler  v.  Pollock,  8  N.  D.  59,  76  N. 
W'.  987. 

Engrossed  bill  should  be  prepared  without  interlineations  or  erasures.  Dyea  Electric 
Light  Co.  V.  Easton,  15  S.  D.  572,  90  N.  W.  859. 

Not  duty  of  judge  to  engross  bill.  Edwards  Lumb.  Co.  v.  Baker,  3  N.  D.  170,  54  N.  W. 
1026. 

Power  to  settle  after  appeal.    Coulter  v.  Ry.  Co.  6  N.  D.  568,  67  N.  W.  1046. 

C.  L.  5083.    .  S.  D.  Rev.  C.  Civ.   Proc.  296.  N.  D.  Rev.  C.  7058. 

Settlement  of  statement  required  in  cases  tried  by  court.  Nichols,  Shepard  Co.  v. 
Stangler,  7  N.  D.  102,  72  N.  W.  1089. 

Only  substance  of  reporter's  notes  of  evidence  shall  he  stated.  Thuet  v.  Strong,  7  N.  D. 
565,  75  N.  W.  922. 

Statement  of  case  filed 'before  motion  for  new  trial;  waiver.  Piano  Co.  v.  Jones,  8  N.  D. 
315,  79  N.  W.  338. 

Statement  of  case  failing  to  contain  specifications  must  be  disregarded.  Mooney  v. 
Donovan,  9  N.  D.  93,  81  N.  W.  50. 

Twenty  days  begins  to  run  at  expiration  of  statutory  time  for  service  of  amendments. 
McDonald  v.  Beatty,  9  N.  D.  293,  83  N.  W.  224. 

Statement  of  case  in  action  tried  to  jury.  N.  P.  Ry.  Co.  v.  Lake,  10  N.  D.  541,  88  N. 
W.  461. 

Filing  bill  of  exceptions  with  clerk;  duty  of  clerk  to  present  to  judge.  Pollock  v. 
Aikens,  4  S.  D.  374,  57  N.  W.  1. 

Extention  of  time  for  settlement  of  bill ;  discretion  of  court.  McGillicuddy  v.  Morris, 
7  S.  D.  592,  65  N.  W.- 14. 

Bill  of  exceptions  must  specify  particular  errors.  Chandler  v.  Kennedy,  8  S.  D.  56,  65 
N.  W.  439. 

Amendment  of  bill.    Spencer  v.  Forcht,  14  S.  D.  145,  84  N.  W.  765. 

Bill  must  be  settled  within  statutory  limit,  or  such  other  time  as  may  he  allowed  by 
court.  St.  Croix  Lumb.  Co.  v.  Pennington,  2  D.  467,  11  N.  W.  497;  Gold  Street  v.  Newton, 
2  D.  149,  3  N.  W.  329. 

As  to  necessity  of  settled  statement  of  case  containing  specifications  of  insufficiency 
of  evidence.  Dawagiac  Mfg.  Co.  v.  Hellekson,  13  N.  D.  257,  100  N.  W.  717;  Gagnier  v. 
Fargo,  12  N.  D.  219,  96  N.  W.  841 ;  More  v.  Burger,  15  N.  D.  345,  107  N.  W.  200. 

As  to  necessarv  of  specifying  errors  of  law  in  statement  of  case  for  review.  Jackson  v. 
Ellerson,  15  N.  D.  533,  108  N.  W.  241 ;  Bertelson  v.  Ehr,  17  N.  D.  339,  116  N.  W.  335. 

Literal  transcript  of  testimony  does  not  constitute  statement  of  case.  Smith  v. 
Kunert,  17  N.  D.  120,  116  N.  W.  76. 

Settled  statement  of  case  without  proper  specifications  of  errors  will  be  disregarded 
by  supreme  court.    State  v.  School  Dist.  No.  50,  18  N.  D.  616,  120  N.  W.  555. 

Parties  are  not  entitled  to  extension  of  time  for  settlement  of  bill  of  exceptions  in 
absence  of  accident,  inadvertance,  mistake  or  excusable  neglect.  McPherson  v.  Julius, 
17  S.  D.  98,  95  N.  W.  428. 

Bill  of  exception  should  specify  alleged  errors  relied  on  for  reversal.  Schouweiler  v. 
McCaull,  18  S.  D.  70,  99  N.  W.  95. 

C.  L.  6086.  8.  D.  Rev.  C.  Civ.  Proc.  298.  N.  D.  Rev.  C.  7060. 

Settement  of  bill  by  supreme  court.  Taylor  v.  Miller,  10  N.  D.  361,  87  N.  W.  597; 
Piano  Mfg.  Co.  v.  Person,  11  S.  D.  539,  79  N.  W.  833;  Baird  v.  Gleckler,  3  S.  D.  300, 
52  N.  W.  1097. 

Party  desiring  bill  of  exceptions  settled  may  apply  to  supreme  court  where  trial 
judge  refuses  to  act.  Northwestern  Port  Huron  Co.  v.  Zickrick,  22  S.  D.  253,  117  N. 
W.  685. 

C.  L.  6086^  S.  D.  Rev.  C.  Civ.  Proc.  299.  N.  D.  -Rev.  C.  7061. 

Appointment  by  supreme  court  of  other  judge  to  settle  exceptions.  Severson  v.  Ins. 
Co.  3  S.  D.  412,  53  N.  W.  860. 

Bill  of  exceptions  cannot  be  settled  by  different  judge  without  application  to  court 
for  direction.    Northwestern  Port  Huron  Co.  v.  Zickrick,  22  S.  D.  89,  115  N.  W.  525. 

Right  of  judge  to  settle  bill  of  exceptions  after  expiration  of  term  of  office.  North- 
western Port  Huron  Co.  v.  Zickrick,  22  S.  D.  353,  117  N.  W.  686. 
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C.  L.  5087.  S.  D.  Rev.  C.  Civ.  Proc.  300.  N.  D.  Rev.  C  7062. 

As  to  what  is  meant  by  new  trial  in  section  giving  state  right  to  appeal  in  certain 
cusea.    State  v.  Finstad,  16  S.  D.  422,  93  N.  W.  640. 

C.  L.  5088.  S.  D.  Rev.  C.  Civ.  Proc.  301.  N.  D.  Rev.  C.  7063. 

Irregularity  in  proceedings  includes  misconduct  of  attorney.    Lindsay  v.  Pettigrew,  > 

B.  O.  199,  62  N.  W.  873;  Morris  v.  Hubbard,  14  S.  D.  525,  8«  N.  W.  25. 

'lo  exclude  after  trial  without  notice  note  sued  upon  and  admitted  in  evidence,  is 
irregular.    Moddie  v.  Breiland,  9  S.  D.  506,  70  N.  W.  637. 

Permitting  jury  to  take  improper  papers  to  jury  room,  irregular.  Cranmer  v.  Kohn,  11 
S.  D.  245,  76  N.  W.  937. 

Verdict  obtained  by  chance  will  be  set  aside.  Long  v.  Collins,  12  S.  D.  621,  82  N.  W. 
95. 

Affidavits  of  jurors  not  admissible  to  impeach  verdict.  Murphy  v.  Murphy,  1  S.  D.  316, 
47  N.  W.  142,  y  L.H.A.  820;  Gaines  v.  Wuite,  2  S.  D.  41,  50  JS.  VV.  901;  Ulrick  v.  Lo^ 
Co.  2  S.  D.  285,  49  N.  W.  1054. 

That  newly  discovered  evidence  is  cumulative  is  no  objection.  Wilson  v.  Seaman,  15 
S.  D.  103,  87  N.  VV.  677. 

Newly  discovered  evidence  must  be  such  as  party  applying  for  new  trial  could  not  with 
reasonaole  diligence  have  aiscovered.  Ochsenreiter  v.  Jilevator  Co.  11  S.  D.  01,  76  N.  V\. 
8^2;  (ioose  Kiver  Jiank  v.  Gilmore,  3  N.  D.  188,  64  N.  W.  1032;  Gaines  v.  White,  1  S.  D. 
434,  47  N.   W.  524. 

Granting  new  trial  on  newly  discovered  evidence  within  discretion  of  court.  Ix>ngley  t. 
Daly,  1  S.  D.  257,  46  N.  W.  247. 

New  trial  granted  where  verdict  excessive  and  result  of  passion  and  prejudice.  Murray 
V.  Leonard,  ll  B.  U.  22,  75  N.  W.  272. 

New  trial  not  granted  if  there  is  legal  evidence  to  sustain  verdict.  Weiss  v.  Evans,  13 
S.  D.  185,  82  N.  VV.  388. 

Errors  in  law  are  such  as  occurred  during  progress  of  trial.  McKenzie  v.  Water  Co. 
C  N.  D.  361,  71  N.  W.  608. 

Particular  errors  complained  of  must  he  specified.  Tootle  v.  Petrie,  8  S.  D.  19,  65  K. 
W.  43;  tranz,  Falk  Brewing  Co.  v.  Mieleuz,  6  D.  136,  37  N.  W.  728. 

Questions  of  fact  not  considered  under  assignment  as  to  errors  of  law.  Ness  v.  Jones, 
10  iS.  U.  587,  88  N.  W.  706. 

thickness  of  witness  known  to  defendant  during  trial  as  ground  for  new  trial.  Joseph- 
son  V.  Bigfusson,  13  N.  V.  312,  100  N.  W.  703. 

On  necessity  of  newly  discovered  evidence  being  material  to  be  ground  for  new  trial 
Libby  v.  Barry,  15  N.  U.  286,  107  N.  W.  972. 

Builiciency  of  accused's  presence  at  trial  of  felony.  State  v.  Pearse,  19  S.  D.  7o,  102 
^.    W.  Ii22. 

Butiiciency  of  newly  discovered  evidence  to, warrant  new  trial.  Breedcn  v.  Martens, 
21  B..D.  357,  112  N.  W.  960. 

Erroneous  instruction  which  was  not  excepted  to  cannot  be  relied  on  in  motioa 
for  new  trial.  Xraxinger  v.  Minneapolis,  St.  P.  &,  S.  Ste.  M.  R.  Co.  23  S.  D.  90, 
120  N.  W.  770. 

Jurors'  affidavits  are  inadmissible  to  show  juror's  misconduct.  Ewing  v.  Lunn,  22 
S.  D.  95,  115  N.  W.  527. 

Additional  certified  copy  and  photographic  reproduction  of  original  document,  is 
not  sufficient  newly  discovered  evidence  for  new  trial.  He  McClellan,  20  S.  D.  498, 
107  N.  W.  681. 

C.  L.  5088-5090.  S.  D.  Rev.  C.  Civ.  Proc.  301-303.    N.  D.  Rev.  C.  7063-7065. 
Notice  of  intention  to  move  for  new  trial  on  errors  of  law  with  notice  that  motion 

would  be  made  on  bill  of  exceptions,  is  sufficient.     Oilman  v.  Carpenter,  22  S.  D.  123, 
115  N.  W.  659. 

Sufficiency  of  notice  of  intention  to  move  for  new  trial  and  motion  therefor.  Wolf 
V.  Sneve,  23  S.  D.  260,  121  N.  W.  781. 

C.  L.  5089.  S.  D.  Rev.  C.  Civ.  Proc.  302.  N.  D.  Rev.  C  7064. 

Application  on  ground  of  improper  language  in  addressing  jury  must  be  made  on  aSt- 
davifa.    Morris  v.  Hubbard,  14  S.  D.  525,  8«  N.  W.  26. 

Betting  aside  verdict  by  court  on  its  own  motion  must  be  done  promptly.  Clement  v. 
Barnes,  6  S.  I).  483,  61  N.  W.  1126. 
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Application  must  be  made  in  accordance  with  statute.  Parrott  r.  Hot  Springs,  9  S.  D, 
202.  «8  N.  W.  329;  Williams  v.  Ry.  Co.  11  S.  D.  463,  78  N.  W.  949. 

Motion  for  new  trial  is  not  waived  by  failure  to  moke  it  in  connection  with  motion 
for  judgment  notwithstanding  verdict.    Nelson  v.  Grondahl,  12  N.  D.  130,  96  N.  W.  299. 

Necessity  of  application  for  new  trial  for  cause  stated  in  Rey.  Codes  1899,  §  5472 
bubd.  one  being  made  upon  affidavit.    King  v.  Hanson,  13  N.  D.  85,  99  N.  W.  1085. 

C.  L.  5090.  S.  D.  Rev.  C.  Civ.  Proc.  303.  N.  D.  Rev.  C.  7065. 

Notice  of  motion  for  new  trial;  not  good  practice  to  include  notice  of  intention  and 
motion  in  one  paper.    Anderson  v.  Bank,  5  N.  D.  80,  64  N.  W.  114. 

Must  specify  grounds.  Moddie  v.  Breiland,  9  S.  D.  606,  70  N.  W.  637;  McMahon  v. 
Crockett,  12  S.  D.  11,  80  N.  W.  136;  Nelson  v.  Jordeth,  15  S.  D.  46,  87  N.  W.  140; 
Baunier  v.  French,  8  N.  D.  319,  79  N.  W.  340;  Anderson  v.  Medbery,  16  8.  D.  — ,  92 
N.  W.  1087. 

Must  be  servicp  of  notice  oi  (locision  before  20  days  begins  to  run.  First  Nat.  Bank  v. 
McCarthy,  13  S.  D.  356,  83  N.  -W.  423. 

Motion  made  upon  bill  of  exceptions;  transcript  of  stenographer's  minutes  not  bill 
of  exceptions.    Wood  v.  Nissen,  2  N.  D.  26,  49  N.  W.  103. 

An  error  of  law  must  be  specified  in  the  bill.  lUstad  v.  Anderson,  2  N.  D.  167,  49  N. 
W.  659;  Gould  v.  Elevator  Co.  2  N.  1).  21 «,  .50  N.  W.  <J<f!l;  Pickert  v.  Kugg,  1  N.  J>.  230, 
46  N.  W.  446;  Billingsley  v.  Hiles,  6  S.  D.  445,  61  N.  W.  687;  Hostetter  v.  Elevator  Co. 
4  N.  D.  357,  61  N.  W.  49;  Chandler  v.  Kennedy,  8  S.  D.  56.  65  N.  W.  439;  Sclimitz  v. 
Hegar,  5  N.  D.  165,  64  N.  W.  943;  Nelson  v.  Jordeth,  15  S.  D.  46,  87  N.  W.  140;  Davis 
V.  Cook,  9  S.  D.  319,  69  N.  W.  18;  Tootle  v.  Petrie,  8  S.  D.  19,  65  N.  W.  43. 

Statement  must  specify  particulars  in  which  evidence  is  insufficient.  Holcomb  v. 
Keliher,  3  S.  D.  497,  54  N.  W.  535. 

Bill  or  statement  must  be  settled  and  filed  before  hearing  of  motion.  Parrott  v. 
Hot  Springs,  9  S.  D.  202,  68  N.  W.  329;  Piano  Mfg.  Co.  v.  Jones,  8  N.  D.  315,  79  N.  W. 
338. 

Motion  made  upon  minutes  of  court;  notice  of  intention  must  specify  particular  errors 
or  grounds  relied  upon.  Regan  v.  McKibben,  11  S.  D.  270,  76  N.  W.  943;  Fletcher  v. 
Nelson,  6  N.  D.  94,  69  N.  W.  63;  Hall  v.  Harris,  1  S.  D.  279,  46  N.  W.  931,  36  A.  S.  R. 
730;  Henry  v.  Maher,  6  N.  D.  413,  71  N.  W.  127;  Hermon  v.  Silver,  15  S.  D.  476,  90 
N.  W.  141:  Bunker  v.  Taylor,  10  S.  D.  526,  74  N.  W.  450;  Regan  v.  Whittaker,  14  S. 
n.  373,  86  N.  W.  863;  Narregang  v.  Brown  County,  14  S.  D.  357,  85  N.  W.  602. 

Minutes  of  court;  no  defined  meaning,    Distad  v.  Shanklin,  11  S.  D.  1,  75  N.  W.  205. 

Errors  must  be  specified  in  notice  of  intention  to  move  for  new  trial  to  be  considered 
on  appeal.  State  use  Hart-Parr  Co.  v.  Robb-Lawrence  Co.  17  N.  D.  257,  16  L.R.A. 
(X.S.)    227,   115   N.   W.   846. 

Notice  of  intention  to  move  for  new  trial  must  designate  statutory  grounds  therefor. 
State  V.  School  Dist.  No,  50,  18  N.  D.  616,  120  N.  W.  555. 

Bill  of  exceptions  will  be  disregarded  for  failure  to  specify  particular  errors  of 
law  and  insufficiency  of  evidence.  McNish  v.  Wolven,  22  S.  D.  621,  119  N.  W.  999; 
Clark  V.  Mitchell,  17  S.  D.  430,  97  N.  W.  358. 

Mandatory  as  to  specifications  of  insufficiency.  Anderson  v.  Medbery,  16  S.  D.  329, 
92  N.  W.  1087. 

Notice  of  intention  to  move  for  new  trial  prerequisite  to  motion.  MacGregor  v. 
Pierce,  17  S.  D.  51,  96  N.  W.  281. 

Specifications  of  particulars  wherein  evidence  is  insufficient  must  be  contained  in 
or  annexed  to  bill  of  exceptions.     Wenke  v.  Hall,  17  S.  D.  305,  96  N.  W.  103. 

Notice  of  intention  must  specify  particulars  in  which  evidence  is  insufficient  and 
particular  errors  of  law.     Wenke  v.  Hall,  17  8.  D.  305,  96  N.  W.  103. 

Adverse  party  agrees  to  statement  of  case  as  proposed  by  party  moving  for  new 
trial  by  failing  to  serve  amendments.  Juckett  v.  Fargo  Mercantile  Co.  18  S.  D.  347, 
100  N.  W.  742. 

Service  of  notice  of  intention  prerequisite  to  motion  for  new  trial.  Traxinger  v. 
Minneapolis,  St.  P.  &.  8.  Ste.  M.  R.  Co.  23  S.  D.  90,  120  N.  W.  770. 

As  to  settlement  of  bill  of  exceptions  bv  another  than  trial  judge.  Northwestern 
Port  Huron  Co.  v.  Zickrick,  22  S.  D.  89,  115  N.  W.  525. 

Applicable  to  practice  in  justice  court.  Halorsen  v.  Myren,  23  S.  D.  263,  121 
N.  W.  782. 

As  to  necessity  of  compliance  with  statute.  Farrar  v.  Yankton  Land  k  Invest  Go. 
23  S.  D.  525,  122  N,  W.  585. 

C.  L.  5090,  5093.  S.  D.  Rev.  C.  Civ.  Proc.  303,  306.  N.  D.  Rev.  C.  7065,  7068. 

Notice  of  intention  to  move  for  new  trial  served  immediately  after  court's  judgment 
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entered  upon  jury's  special  verdict  a  year  thereafter,  ia  effectuaL  Nerger  ▼.  Com- 
mercial Mut.  F.  Asso.  21  S.  D.  637,  114  N.  W.  689. 

Application  may  be  made  for  extension  of  time  to  move  for  new  trial,  where  new  evi- 
dence is  discovered  after  appeal  taken.  Fuller  &  J.  Mfg.  Co.  ▼.  Child,  22  S.  D.  351, 
117  N.  W..623. 

C.  L.  6091.  S.  D.  Rev.  C.  Civ.  Proc.  304.  N.  D.  Rev.  C.  7086. 

If  verdict  is  vacated  by  court,  it  must  be  done  promptly.  Gould  v.  Elevator  Co.  2 
N.  D.  216,  60  N.  W.  969. 

Disregard  of  instructions  by  jury.  Fluegel  v.  Henschel,  6  N.  D.  205,  69  N.  W.  195; 
Distad  V.  Shanklin,  11  S.  D.  1,  76  N.  W.  206. 

Court  cannot  vacate  verdict  after  lapse  of  nine  months.  Traxinger  v.  Mlnneapolia, 
St.  P.  &  S.  Ste.  M.  R.  Co.  23  S.  D.  90,  120  N.  W.  770. 

C.  L.  5092.  S.  D.  Rev.  C.  Civ.  Proc.  305.  N.  D.  Rev.  C.  7067. 

As  to  motion  for  new  trial  being  required  to  be  heard  at  earliest  practicable  period. 
Kaslow  V.  Chamberlain,  17  N.  D.  449,  117  N.  W.  629. 

C.  L.  6093.  S.  D.  Rev.  C.  Civ.  Proc.  306.  N.  D,  Rev.  C.   7068. 
Extension  of  time  for  settlement  of  bill.    Moe  v.  Ry.  Co.  2  N.  D.  282,  60  N.  W.  715. 
Extension  of  time  within  sound  discretion  of  court.    Johnson  v.  Ry.  Co.  1  N.  D.  354,  48 

N.  W.  227;  Gardner  v.  Gardner,  9  N.  D.  192,  82  N.  W.  872. 

Notice  of  motion  may  be  amended.    Bunker  v.  Taylor,  10  S.  D.  626,  74  N.  W.  450. 

Discretion  to  extend  time  is  reviewable.  McDonald  v.  Beatty,  0  N.  D.  293,  85  N. 
W.  224. 

Extension  of  time  for  settling  bill  of  exceptions  granted  only  by  consent  or  for  good 
cause  shown.    McGillicuddy  v.  Morris,  7  S.  D.  692,  66  N.  W.  14. 

Application  to  amend  bill  of  exceptions  within  one  year  not  too  late.  Hedlum  v.  Min. 
Co.  14  S.  D.  369,  86  N.  W.  861. 

Allowing  amendment  of  notice  of  intention  in  effect  extension  of  time  within  whieh 
to  move  for  new  trial.     McKittrick  v.  Pardee,  8  S.  D.  39,  66  N.  W.  23. 

Extension  of  time  will  be  presumed,  unless  contrary  is  showi}.     Gade  v.  Collins,  8  8. 

D.  322,  66  N.  W.  466. 

Amendment  of  record  in  supreme  court.  Foley-Wadsworth  Imp.  Co.  v.  Porteous,  7  S. 
D.  34.  63  N.  W.  165. 

Extension  of  time  for  filing  exceptions  to  charge.  Lindblom  v.  Sonstelie,  10  N.  D.  140. 
Pe  N.  W.  357. 

As  to  court's  discretionary  power  in  grantins;  or  refusing  extension  of  time  for 
fettling  statement  of  case.    Peterson  v.  Hansen,  15  N.  D.  198,  107  K.  W.  528. 

Parties  are  not  entitled  to  extension  of  time  for  settlement  of  bill  of  exceptions  in 
absence  of  accident,  inadvertance,  mistake  or  excusable  neglect.  McPberson  v.  Julius,  17 
S.  D.  98,  95  N.  W.  428. 

As  to  exclusive  power  of  trial  court  to  extend  time  to  prepare  and  serve  statement 
of  case.    Aultman-Taylor  Machinery  Co.  v.  Clausen,  18  N.  D.  483,  121  N.  W.  64. 

Court's  ruling  will  not  be  disturbed  in  absence  of  abuse  of  discretion.     Bishop  ft 

B.  Co.  V.  Schleuning,  19  S.  D.  367,  103  N.  W.  387. 

As  to  fixin-r  new  time  for  settling  bill  of  exceptions.  Tilton  v.  Flormann,  22  8.  D. 
324,  117  N.  W.  377. 

C.  L.  5094.  S.  D.  Rev.  C.  Civ.  Proc.  308.  N.  D.  Rev.  C.  7069. 
•  Bill  of  exceptions  should  specifv  alleged  errors  relied  on  for  reversal.  Schouweiler  v. 
McCaull,  18  S.  D.  70,  99  N.  W.  '95. 

Judgment;  Manner  of  Entering  and  Satisfying. 

C.  L.  !>095.  S.  D.  Rev.  C.  Civ.  Proc.  309.  N.  D.  Rev.  C.  7070. 

No  time  fixed  for  entry.    Williams  v.  Wait,  2  S.  D.  210,  49  N.  W.  209,  39  A.  S.  R.  76P. 

Application  for  judgment  may  be  ex  parte.  Gould  v.  Elevator  Co.  3  N,  D.  96,  54  N.  W. 
316. 

Judgment  can  be  entered  only  upon  order  of  court.  Dibble  v.  Hanson,  17  N.  D.  21,  114 
N.  W.  371,  16  A.  &  E.  Ann.  Cas.  1210. 

C.  L.  5095,  6101-6104.  N.  D.  Rev.  C.  7070,  7078-7082. 

S.  D.  Rev.  C.  Civ.  Proc.  309,  315-321. 
As  to  judgment  docket  and  executions  being  inadmissible  as  evidence  in  absenee  ot 
proof  of  entry  in  record,    .\mundson  v.  Wilson,  11  N.  D.  193,  91  N.  W.  37. 
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C.  L.  5096.  S.  D.  Eev.  C.  Civ.  Proc.  310.  N.  D.  Rev.  C.  7072. 

Judgment  entered  against  joint  obligors  served  with  summons.  North  Star  B.  &  S.  Co. 
V.  Stebbins,  3  S.  D.  540,  54  N.  W.  693;  Braithwaite  v.  Power,  1  N.  D.  466,  48  N.  W.  354; 
Black  Hilla  Nat.  Bank  v.  Kellogg,  4  S.  D.  312,  66  N.  W.  1071 ;  Merchants  Nat.  Bank  v. 
Stebbins,  16  S.  D.  280,  89  N.  W.  674.       • 

Court  may  give  judgment  against  one  of  several  defendants  in  conversion.  Hahn  v. 
Sleepy  Eye  Mill.  Co.  21  S.  D.  324,  112  N.  W.  843. 

C.  L.  5097.  S.  D.  Rev.  C.  Civ.  Proc.  311.  N.  D.  Rev.  C.  7073. 

Relief  granted  limited  to  prayer  of  the  complaint.  Parszk  v.  Mach.  10  8.  D.  565,  74 
N.  W.  1027. 

Sufficiency  of  complaint  does  not  depend  upon  its  demand  for  relief  when  evidence 
thereunder  objected  to.    Woodford  v.  Kelley,  18  S.  D.  615,  101  N.  W.  1069. 

C.  L.  6099.  S.  D,  Rev.  C.  Civ.  Proc.  313.  N.  D.  Rev.  C.  7076. 

Judgment  for  actual  value  of  property  when  delivery  cannot  be  had.  Nat.  Bank  of 
Commerce  v.  Feeney,  9  S.  D.  560,  70  N.  W.  874,  46  L.R.A.  732;  Willis  v.  DeWitt,  3  S.  D. 
281,  52  N.  W.  1090;  Northrup  v.  Cross,  2  N.  D.  433,  51  N.  W.  718;  Nichols,  Shepard  Co. 
V.  Paulson,  10  N.  D.  440.  87  N.  W.  977. 

Verdict  for  personal  property  in  aggregate  sum,  is  sufficient,  in  absence  of  instructions 
for  specific  values.    First  Nat.  Bank  v.  Calkins,  16  S.  D.  446,  93  N.  W.  646. 

C.  L.  5101.  S.  D.  Rev.  C.  Civ.  Proc.  315.  N.  D.  Rev.  C.  7078. 

Entry  in  judgment  book  after  taking  appeal.  Greenly  v.  Hopkins,  7  S.  D.  561,  64  N.  W. 
1128. 

C.  L.  5102.  S.  D.  Rev.  C.  Civ.  Proc.  316.  N.  D.  Rev.  C.  7079. 

Default  judgment  is  not  invalidated  by  fact  that  proof  of  service  of  summons  and 
failure  to  answer  was  not  filed  when  judgment  was  signed.  Burton  v.  Cooley,  22  S.  D. 
515,  118  N.  W.  1028. 

§§  1-3,  c.  166,  1901  S.  D.     S.  D.  Rev.  C.  Civ.  Proc.  316-318.  N.  D.  Rev.  C.  7079. 

Order  is  not  effective  and  appealable  until  signed,  attested  and  filed.  Stephens  ▼. 
Faus,  20  S.  D.  367,  106  N.  W.  66. 

C.  L.  6103.  S.  D.  Rev.  C.  Civ.  Proc.  319.  N.  D.  Rev.  0.  7081. 

Record  of  judgment  when  entered  is  original  judgment.  Locke  v.  Hubbard,  9  S.  D. 
364,  69  N.  W.  588;  Re  Weber,  4  N.  D.  119,  59  N.  W.  523;  Gould  v.  Elevator  Co.  3  N.  D. 
96.  64  N.  W.  316;  Cameron  v.  Ry.  Co.  8  N.  D.  125,  77  N.  W.  1016;  McTavish  v.  Ry.  Co. 
8  N.  D.  333,  79  N.  W.  443;  Rolette  County  v.  Pierce  County,  8  N.  D.  613,  80  N.  W.  804. 

No  particular  time  required  for  entry  of  judgment.  Williams  v.  Wait,  2  S.  D.  210,  49 
N.  W.  209,  39  A.  S.  R.  768. 

Judgment  roll  to  be  filed  before  appeal  is  taken.  Greenly  v.  Hopkins,  7  S.  D.  661,  64 
N.  W.  1128;  Dyea  Electric  Light  Co.  v.  Easton,  14  S.  D.  520,  86  N.  W.  23;  Martin  v. 
Smith,  11  S.  D.  437,  78  N.  W.  1001. 

Findings  constitute  part  of  judgment  roll.  Colonial  Mort.  Co.  v.  Bradley,  4  S.  D.  158, 
65  N.  W.  1108. 

Order  consolidating  two  cases  a  part  of  judgment  roll.  Spencer  v.  Forcht,  14  S.  D. 
145,  34  N.  W.  765. 

Letter  from  trial  judge  stating  reasons  for  his  action  not  part  of  judgment  roll.  Mor- 
row v.  Letcher,  10  S.  D.  33,  71  N.  W.  139. 

Ord^r  refusing  to  dismiss  appeal  from  justice  of  the  peace  part  of  judgment  roll. 
Brown  v.  Brown,  12  S.  D.  380,  81  N.  W.  627. 

Proof  of  service  of  summons  a  part.    Brettell  v.  Deffebach,  6  S.  D.  21,  60  N.  W.  173. 

Stenographer's  notes  not  a  part.  Merchants  Ban^.  v.  McKinney,  6  S.  D.  58,  60  N.  W. 
162. 

Order  denying  motion  to  quash  mandamus  not  a  part.  Mooney  v.  Donovan,  9  N.  D.  93, 
81  N.  W.  50. 

S.  D.  Rev.   C.   Civ.   Proc.   319,  321,   322. 
C.  L.  6103-5106.  N.  D.  Rev.  C.  7081,  7082,  7090. 

Judgment  for  costs  entered  in  blank,  is  sufficient  to  make  them  lien  upon  property. 
Mathewson  v.  Fredrich,  19  8.  D.  423,  103  N.  W.  656. 

C.  L.  6104.  S.  D.  Rev.  C.  Civ.  Proc.  321.  N.  D.  Rev.  C.  7082. 

Execution  issued  to  sheriff  of  any  county  where  judgment  docketed.  Minkler  v.  Sheep 
Co.  4  N.  D.  507,  62  N.  W.  694,  33  L.  R.  A.  646. 
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Execution  must  issue  from  county  where  judgment  originally  taken.  Bostwick  t. 
Benedict,  i  S.  D.  414,  67  N.  W.  78. 

•Docketing  creates  lien  on  real  estate.    Williams  v.  Rice,  6  S.  D.  9,  60  N.  W.  153. 

Judgment  not  lien  unless  entered  in  judgment  book.    Locke  t.  Hubbard,  9  S.  D.  3M, 

69  N.  W.  588. 

Homestead  in  hands  of  granUe  is  exempt  from  lien.  Morgan  v.  Beuthein,  10  S.  D.  6S0, 
76  N.  W.  204,  65  A.  S.  R.  733. 

Lien  on  real  estate  lost  after  ten  years,  though  action  has  been  commenced  to  enfortt 
Ruth  V.  Wells,  13  S.  D.  482,  83  N.  W.  568,  79  A.  S.  R.  902. 

C.  L.  6105.  S.  D.  Rev.  C.  Civ.  Proc.  322.  N.  D.  Rev.  C  709a 

Docket  entry ;  sufficiency  of.  Muller  v.  Flavin,  13  &  D.  695,  83  N.  W.  687 ;  Bode  ». 
Investnieut  Co.  1  N.  D.  121,  45  N.  W.  197. 

C.  L.  5107.  S.  D.  Rev.  C.  Civ.  Proc.  324.  N.  D.  Rev.  C.  709t 

Power  of  attorney  over  judgment  after  entry.    Beach  v.  Beach,  6  D.  371,  43  N.  W.  701. 

As  to  authority  of  clerk  of  court  to  satisfy  judgment.  Milburn-Stoddard  Co.  v.  Stick- 
ney,  14  N.  D.  282,  103  N.  W.  762. 

C.  L.  5108.  S.  D.  Rev.  C.  Civ.  Proc.  326.  N.  D.  Rev.  C.  7091 

Justice's  judgment  docketed  in  circuit  court  becomes  a  judgment  of  that  court.  Wil- 
liams T.  Rice,  6  S.  D.  9,  60  N.  W.  153. 

Does  not  create  a  presumption  in  favor  of  the  jurisdiction  of  the  justice.  Phelps  t. 
McCollom,  10  N.  D.  636,  88  N.  W.  292. 

C.  L.  5108,  5110.  S.  D.  Rev.  C.  Civ.  Proc.  326,  328.       N.  D.  Rev.  7093,  709S. 

On  power  of  district  court  to  issue  execution  on  justice  court  judgment.  Holtoa  v. 
Schmarback,  15  N.  D.  38,  106  N.  W.  36. 

Transeripting  of  judgment  entered  in  justice  court  is  not  prohibited  after  five  years  and 
within  ten  years.    Enderlin  Invest  Co.  v.  Nordhagen,  18  N.  D.  617,  123  N.  W."  390. 

C.  L.  5108,  5111.  S.  D.  Rev.  C.  Civ.  Proc.  325,  329.  N.  D.  Rev.  C.  7093 

Transcript  must  be  filed  in  circuit  court  within  five  years  and  filing  does  not  exUoi 
time  for  issuing  execution.    Phillips  v.  Norton,  18  S.  D.  530,  101  N.  W.  727. 

C.  L.  5109.  S.  D.  Rev.  C.  Civ.  Proc.  326.  N.  D.  Rev.   C.  TOM. 

Set -off  of  mutual  judgments.  Hroch  v.  Aultman,  Taylor  Co.  3  S.  D.  477,  54  N.  W.  2©; 
Lindsay  v.  Pettigrew,  8  S.  D.  244,  66  N.  W.  321 ;  Sweeney  v.  Bailey,  7  S.  D.  404,  64  X.  W. 
188;  Piric  v.  Harkness,  3  S.  D.  178,  52  N.  W.  581;  Patterson  v.  Ward,  8  N.  D.  87,  76  V 
W.  1046;  Cleveland  v.  McCanna,  7  N.  D.  455,  75  N.  W.  908,  66  A.  S.  R.  670,  41  L.  R.  A 
852. 

Execution  and  Levy. 

C.  L.  5110.  8.  D.  Rev.  C.  Civ.  Proc.  328.  N.  D.  Rev.  0.  7099. 

Execution  in  name  of  deceased  judgment  creditor.  Daisy  Roller  Mills  v.  Ward,  6  N.  D. 
317,  70  N.  W.  271. 

Execution  cannot  issue  until  after  entry  of  judgment.  Locke  v.  Hubbard,  9  S.  D.  364. 
69  N.  W.  588. 

Judgment  cannot  be  enforced  by  execution  issued  ten  years  after  entry  of  judgment 
nlthough  debtor  lias  been  absent  from  state.  Weisbecker  v.  Cahn,  14  N.  D.  390,  104  N. 
W.  513. 

C.  L.  5111.  S.  D.  Rev.  C.  Civ.  Proc.  329. 

Execution  issued  after  five  years  is  voidable,  not  void.  Dakota  Inv.  Co.  v.  Sullivan.  9 
N.  D.  303,  83  N.  W.  233. 

Issue  of  execution  after  five  years.    Williams  v.  Rice,  6  8.  D.  9,  60  N.  W.  163. 

Judgment  debtor  not  estopped  by  order  of  revival  to  set  up  equitable  defenses.  Cassill 
V.  Morrow,  13  S.  D.  109,  82  N.  W."  418. 

Presumption  as  to  leave  to  issue  execution  after  five  years.  Schroeder  v.  Pehling,  SO 
8.  D.  642,  129  Am.  St.  Rep.  952,  108  N.  W.  252. 

C.  L.  5112.  S.  D.  Rev.  C.  Civ.  Proc.  330.  N.  D.  Rev.  C.  710a 

Execution  for  sale  or  delivery  of  specific  property.    McCormack  v.  Phillips,  4  D.  506.  34 

N.  W.  39. 

Order  must  be  served  personally  as  basis  for  contempt  proceeding.    Larson  v.  Lanon. 

0  S.  D.  1,  67  N.  W.  842. 
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C.  L.  5114.  S.  D.  Rev.  C.  Civ.  Proc.  332.  N.  D.  Rev.  C.  7102. 

Execution  against  property.    State  v.  Caseidy,  4  S.  D.  58,  54  N.  W.  928. 

Execution  must  l>e  issued  from  county  where  judgment  was  rendered.  Bostwick  ▼. 
Benedict,  4  S.  D.  414,  67  N.  W.  78. 

Execution  to  sheriff  of  another  county  is  valid  though  talcen  from  office  before  tran- 
script is  filed  in  that  county.  McDonald  v.  Fuller,  11  S.  D.  355,  77  N.  W.  581,  74  A.  S.  R. 
815. 

C.  L.  5115.  S.  D.  Rev.  C.  Civ.  Proc.  333.  N.  D.*  Rev.  C.  7103. 

Execution  against  the  person.  Griffith  v.  Hubbard,  9  S.  D.  15,  67  N.  W.  850;  Winton 
T.  Knott,  7  S.  D.  179,  63  N.  W.  783;  Hormann  v.  Sherln,  8  S.  D.  36,  65  N.  W.  434,  59  A. 
S.  R.  744. 

Execution  against  person  authorized  in  action  to  reecover  value  of  goods  where  order 
of  arrest  has  been  served.    Lyon  v.  Bertolero,  23  S.  D.  82,  120  N.  W.  766. 

C.  L.  5117.  S.  D.  Rev.  C.     Civ.  Proc.  335.  N.  D.  Rev.  C.  7105. 

Execution  is  returnable  60  4<^ys  after  its  delivery  to  officer  for  service.  Schroeder  v. 
Pehling,  20  S.  D.  642,  129  Am.  St.  Rep.  952,  108  N.  W.  252. 

C.  L.  5118.  S.  D.  Rev.  C.  Civ.  Proc.  336.  N.  D.  Rev.  C.  7106. 

Mortgagor's  equity  of  redemption  subject  to  sale  on  execution.  Muller  v.  Flavin,  13 
S.  D.  595.  83  N.  W.  687. 

LeTy  upon,  and  sale  of  a  judgment.  McLaughlin  v.  Alexander,  2  S.  D.  226,  49  N.  W. 
99. 

Levy  upon  debt  due  judgment  debtor.    Faber  v.  Wagner,  10  N.  D.  287,  86  N.  W.  963. 

Purchaser  of  school  land,  receiving  contract  of  sale  on  malcing  first  payment,  has 
interest  therein  subject  to  sale  on  execution.  Brooke  v.  Eastman,  17  S.  D.  339,  96  N.  W. 
699. 

C.  L.  5118,  5122.  8.  D.  Rev.  C.  Civ.  Proc.  336,  340.  N.  D.  Rev.  C.  7106,  7111. 

Judgment  is  subject  to  levy  and  sale  on  execution.  Acme  Harvesting  Mach.  Co.  v. 
Hinkley,  23  S.  D.  609,  132  N.  W.  482. 

C.  L.  5119.  S.  D.  Rev.  C.  Civ.  Proc.  337.  N.  D.  Rev.  C.  7108. 

Indorsement  of  personal  property  found  before  levy  upon  real  property.  First  Nat. 
Bank  v.  Fair  Asso.  2  S.  D.  145,  48  N.  W.  852. 

C.  L.  5120.  S.  D.  Rev.  C.  Civ.  Proc.  338.  N.   D.    Rev.   C.    7109. 

Levy  upon  a  debt  due  the  judgment  debtor.     Lindskog  v.  Schouweyler,  12  S.  D.  170,  80 
N.  W.  190. 
.Judgment;  how  levied  upon.    McLaughlin  v.  Alexander,  2  S.  D.  226,  49  N.  W.  99. 

C.  L.  5124.  S.  D.  Rev.  C.  Civ.  Proc.  342.  N.  D.  Rev.  C.  7113. 

Payment  of  money  to  sheriff  by  person  indebted  to  the  defendant.  Bostwick  v.  Bene- 
•dict,  4  S.  D.  414,  67  N.  W.  78;  Faber  v.  Wagner,  10  N.  D.  287,  86  N.  W.  963. 

Statute  applies  to  payments  made  to  constable.  Bedford  v.  Kissick,  8  S.  D.  586,  67 
N.  W.  609. 

C.  L.  6125.  S.  D.  Rev.  C.  Civ.  Proc.  343.  N.  D.  Rev.  C.  7114. 

Calling  sheriff's  jury,  not  required  before  demanding  indemnity.*  Matheson  v.  Johnson, 
16  S.  D.  —   92  N.  W.  1083. 

Undertaking  voluntarily  executed  by  attaching  creditor  when  property  is  claimed  by 
Another  than  debtor,  is  valid,  although  no  jury  tried  the  claim.  Matheson  v.  F.  W. 
Johnson  Co.  16  S.  D.  347,  92  N.  W.  1083. 

As  to  nature  and  effect  of  sheriff's  jury  and  verdict.  Pfeifer  v.  Hatton,  17  N.  D.  99, 
115  N.  W.  191. 

Ettimptions. 

C.  L.  5127.  S.  D.  Rev.  C.  Civ.  Proc.  345.  N.  D.  Rev.  C.  7116. 

Homestead  is  exempt  from  a  mechanic's  lien.  Fallihee  v.  Wittmayer,  9  S.  D.  479,  70 
N.  W.  642 ;  Morgan  v.  Beuthein,  10  S.  D.  660,  76  N.  W.  204,  65  A.  S.  R.  733. 

Personal-property  exemptions  not  repealed  by  Constitution.  Roesler  v.  Taylor,  3  N.  D. 
546,  68  N.  W.  342. 

Defeat  bv  offset  of  mutual  judgment.  Cleveland  v.  McCanna,  7  N.'D.  455,  75  N.  W. 
«08,  06  A.  S.  R.  070,  41  L.  R.  A.  852;  Plrie  v.  Harkness,  3  S.  D.  178,  52  N.  W.  581. 
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I 
A  watch  and  chain  hal^itually  worn  is  exempt  as  wearing  apparel.    Brown  v.  Edmonds, 

8  S.  D.  271,  66  N.  W.  310,  59  A.  S.  R.  762. 

Additional  exemptions  a  personal  privilege,  and  must  be  claimed,  or  waived.  Longler 
V.  Daly,  1  S.  D.  257,  46  N.  W.  247. 

In  bankruptcy  of  partnership  individual  exemptions  are  not  allowed.  Re  Lenz,  97  Fed. 
486. 

Exemption  claim ;  when  made  by  wile.    Ness  v.  Jones,  10  N.  D.  587,  88  N.  W.  706. 
,  Reservation 'of  exemptions  in  assignment  is  no  evidence  of  fraud.    Red  River  Bank  v. 
Freeman,  1  N.  D.  196,  46  N.  W.  36;  Dawley  v.  Sherwin,  5  S.  D.  594,  69  N.  W.  1027. 

Exemptions  become  absolute  property  of  family  on  death  of  husband.  Fore  v.  Fore,  2 
N.  D.  260.  50  N.  W.  712. 

SeJection  of  homestead;  extent  and  value;  liability  for  debts.    Foogman  v.  Patterson, 

9  N;  D.  254,  83  N.  VV.  15;  Van  Doren  v.  Miller,  14  S.  D.  264,  85  N.  W.  187. 
Homestead  exempt  from  sale  for  purchase  money.    N.  W.  Loan  Co.  v.  Jonasen,  11  S.  D. 

666,  79  N.  W.  840. 

Sale  of  homestead  under  execution  conveys  no  title.  Johnson  v.  Twichell,  13  N.  D. 
426,  100  N.  W.  318. 

Homestead  is  not  subject  to  mechanics'  lien  law.  L.  Lamb  Lumber  Co.  v.  Roberta,  23  S. 
D.  191,  121  N.  W.  03. 

S.  D.  Rev.  C.  av.  Proc.  346,  346,  365,  357. 

C.  L.  5127,  5128,  5130,  5132.  N.  D.  Rev.  C.  7116,  7117,  7119,  7121. 
Debtor  is  entitled  to  reasonable  time  after  notice  that  his  selection  e.xceeded  f750  to 

make  second  selection.    Nelson  v.  Oium,  21  S.  D.  541,  114  N.  W.  691. 

§  2,  c.  86,  1890  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  346.  N.  D.  Rev.  C.  7117. 

Selection  of  additional  exemptions.     Northrup  v.  Cross,  2  N.  D.  433,  51  N.  W.  718: 

Bissonette  v.  Barnes,  4  N.  D.  311,  60  N.  W.  841;  Linander  v.  Longstaff,  7  S.  D.  157,  63 

X.  w.  775. 

Unmarried  man  may  be  head  of  family.    Webster  v.  McCauvran,  8  N.  D.  274,  78  N.  W. 
80. 
Mutual  judgments  cannot  be  set  off  to  defeat  exemptions.    Cleveland  v.  McCanna,  7  N. 

D.  455,  75  N.  W.  908,  66  A.  S.  R.  670,  41  L.  R.  A.  852. 

Selection  of  exemptions  by  wife.  Ecker  v.  Lindskog,  12  S.  D.  428,  81  N.  W.  905,  48  L. 
R.  A.  155. 

Married  woman  living  with. her  husband  must  show  affirmatively  that  she  heads  tbr 
family  to  recover  exempt  property.    Blount  v.  Medbery,  16  S.  D.  562,  94  X.  W.  428. 

C.   L.  5128,  5130.  S.  D.  Rev.  C.  Civ.  Proc.  346,  355.    N.  D.  Uev.  C.  7117,  7119. 

Sudioiencv  of  scliedule  to  entitle  debtor  to  exemptions  under  statute.  Pfeifer  v.  Hat- 
ton,  18  N.  D.  144,  118  N.  W.  19. 

c.  89,  Laws  1895  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  348. 

Exemption  of  life  insurance  policy.    Skinner  v.  Holt,  9  S.  D.  427,  69  N.  W.  595,  62  A. 

S.  R.  878. 

§  1,  c.  69,  1893  S.  D.     •         S.  D.  Rev.  C.  Civ.  Proc.  350. 

Sufficiency  of  accused's  presence  at  trial  of  felouv.  State  v.  Pearse,  19  S.  D.  75,  102 
N.  W.  222. 

C.  L.  5130.  S.  D.  Rev.  C.  Civ.  Proc.  355.  N.  D.  Rev.  C.  7119. 
Debtor  must  indicate  property  selected.  Northrup  v.  Cross,  2  N.  D.  433,  51  N.  W.  718. 
Schedule  not  necessary  to  show  debtor  to  be  head  of  familv.    Webster  v.  McGauvran,  S 

N.  D.  274,  78  N.  W.  80. 

Failure  to  make  out  schedule.;  property  omitted  subject  to  levy.  Wagner  v.  Olson,  3 
N.  D.  69,  54  N.  W.  286;  Holdridge  v.  Lee,  3  S.  D.  134,  52  N.  W.  265;  Brown  v.  Edmonds. 
5  S.  D.  508,  59  N.  W.  731. 

Duty  of  officer  to  have  appraisement  made  when  schedule  has  been  delivered.  Paddock 
V.  Balgord,  2  S.  D.  100,  48  N.  W.  840;  Linander  v.  Longstaff,  7  S.  D.  157.  63  N.  W.  775. 

Admission  of  a  service  of  copy  of  schedule,  sufficient.    Swensen  v.  Christoferson,  10  S. 

D.  188,  72  N.  W.  459,  65  A.  S.  R.  712. 

C.  L.  5133.  S.  D.  Rev.  C.  Civ.  Proc.  358.  N.   D.   Rev.  C  7122.  • 

Selection  by  wife  on  husband's  foilure;  thirty-two  days  not  unreasonable  delay.  Noves 
V.  Belding,  6  S.  D.  603,  59  N.  W.  1009;  Noyes  v.  Bclding,  6  S.  D.  029,  62  N.  W.  953-. 
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I'oogman  v.  Patterson,  9  N.  D.  254,  83  N.  W.  15;  Meyer  v.  Beaver,  9  S.  D.  168,  08  N.  W. 
310. 

Claim  to  exemption  by  wife  after  levy  on  husband's  property,  entitles  him  to  sue 
sheriff  for  wrongful  levy.    Thompson  v.  Donahue,  16  S.  D.  244,  92  N.  W.  27. 

C.  L.  5135.  S.  D.  Rev.  C.  Civ.  Proc.  360.  N.  D.  Rev.  C.  7124. 

Serving  notice  not  alone  suflScient  to  make  levy.  Auby  v.  Rathbun,  11  S,  D.  474,  78  N. 
W.  95'-. 

Time  for  claiming  exemptions  not  extended  by  replevin  by  third  party.  Furrow  v.  Zol- 
lars,  8  S.  D.  522,  67  N.  W.  612. 

Not  necessary  to  demand  exemption  until  service  of  notice.  Bates  v.  Callender,  3  D. 
256,  16  N.  W.  606. 

Refusal  of  garnishee  to  pay  over  money  because  exempt.  Black  Hills  Co.  v.  Mitchell, 
11  S.  D.  615,  79  N.  W.  999,  74  A.  S.  R.  830. 

C.  L.  5136.  S.  D.  Rev.  C.  Civ.  Proc.  361.  N.  D.  Rev.  C.  7125. 

Judgment  for  labor  is  not  for  "laborers'  or  mechanics'  wages."  Paddock  v.  Balgord,  2 
S.  D.  100,  48  N.  W.  840;  Busta  v.  Wardall,  3  S.  D.  141,  52  N.  W.  418. 

Execution  in  action  for  debt  incurred  under  false  pretenses.  In  re  Kaeppler,  7  N.  D. 
43.'-.,  75  N.  W.  789;  Sobolisk  v.  Jacobson,  6  N.  D.  175,  69  N.  W.  46. 

C.  L.  5137.  S."  D.  Rev.  C.  Civ.  Proc.  362.  N.  D.  Rev.  C.  7120. 

Mingling  goods;  purchase  money;  execution.  Wagner  v.  Olson,  3  N.  D.  69,  54  N.  W. 
286. 

Mortgagor  is  not  entitled  to  exemptions  as  against  mortgagee  who  recovered  judgment 
on  mortgage  notes  given  for  purchase  price.  Mosteller  v.  Holborn,  21  S.  D.  547,  114  N. 
W.  693. 

C.  L.  5138.  S.  D.  Rev.  C.  Civ.  Proc.  363.  N.  D.  Rev.  C.  7128. 

Wife  of  partner  may  claim  exemptions  on  failure  of  husband  to  do  so.  Noyes  v.  Beld- 
jng,  5  S.  D.  603,  59,  59  N.  W.  1069;  Noyes  v.  Belding,  6  S.  D.  629,  62  N.  W.  953. 

Kxemptions  of  partnership  belong  to  firm,  not  to  individuals.  Betts  v.  Letcher,  1  S.  D. 
182,  46  N.  W.  193. 

Exemption  to  partnership  not  repealed  bv  constitution.  Roesler  &  White  v.  Taylor,  3 
N.  D.  546,  58  N.  W.  342. 

In  bankruptcy  of  partnership,  individual  exemptions  not  allowed.  Re  Lenz,  97  Fed. 
486. 

C.  L.  5139.  S.  D.  Rev.  C.  Civ.  Proc.  364.  N.  D.  Rev.  C.  7125. 

Only  absolute  exemptions  allowed  as  against  execution  on  judgment  for  property  ob- 
tained under  false  pretenses.  Re  Kaeppler,  7  N.  D.  436,  75  N.  W.  789;  Sobolisk  v.  Jacob- 
son,  6  N.  D.  175,  69  N.  W.  46;  Sundback  v.  Griffith,  7  S.  D.  109,  63  N.  W.  .544;  Hall  v. 
Harris,  1  S.  D.  279,  46  N.  W.  931,  36  A.  S.  R.  730;  Perrott  v.  Owen,  7  S.  D.  454,  64  N. 
W.  526;  Taylor  v.  Rice,  1  N.  D.  72,  44  N.  W.  1017. 

Sales. 

C.  L.  5141.  S.  D.  Rev.  C.  Civ.  Proc.  366.  N.  D.  Rev.  C.  7130. 

Eight. days'  notice  of  sale,  insufficient.    Bowman  v.  Knott,  8  S.  D.  330,  64  N.  W.  457. 

Notice  of  sale  under  execution  issued  by  justice  must  be  posted.  Fodness  v.  Juelfs,  13 
S.  D.  145,  82  N.  W.  396. 

C.  L.  6144.  S.  D.  Rev.  C.  Civ.  Proc.  369.  N.  D.  Rev.  C.  71.^'?. 

fnadequacv  of  price;  sale  of  land  en  masse.  Power  v.  Larabee,  3  N.  D.  502,  57  N.  W. 
789,  44  A.  S."  R.  577. 

Sale  of  corporation  stock  may  be  without  actual  seizure  or  manual  possession  of 
certificate.    Van  Cise  v.  Bank,  4  D.  485,  33  N.  W.  897. 

C.  T..  5147.  S.  D.  Rev.  C.  Civ.  Proc.  372.  N.  D.  Rev.  C.  7130. 

Second  execution  may  issue  when  property  has  been  released  because  subject  to  chattel 
mortgage  wliich  a  judgment  creditor  refuses  to  pa  v.  Yetzer  v.  Young,  3  S.  D.  263,  52  X. 
W.  1054. 

C.  L.  5148.  S.  D.  Rev.  C.  Civ.  Proc.  373.  N.  D.  Rev.  C.  7137. 

Ijegal  title  remains  in  judgment  debtor  until  expiration  of  time  for  redemption.    Wood 

V.  ( onrad.  2  S.  D.  405,  50  N.  W.  903;  Whithed  v.  Elevator  Co.  0  N.  D.  224,  83  N.  W.  238. 
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Purchaser  of  school  land,  receiving  contract  of  sale  on  making  first  payment,  ha» 
interest  therein  subject  to  sale  on  execution.  Brooke  v.  Eastman,  17  S.  D.  339,  98  N.  W. 
699. 

C.  L.  5149.  S.  D.  Rev.  C.  Civ.  Proc.  374.  N.  D.  Rev.  C.  713*. 

If  report  is  regular,  it  is  duty  of  court  to  confirm  sale.  Warren  v.  Stinaon,  6  N.  D. 
293,  70  N.  W.  279. 

Order  confirming  execution  sale,  appealable.  Dakota  Inv.  Co.  v.  Sullivan,  9  N.  D.  303, 
83  N.  W.  233,  81  A.  S.  R.  584. 

Mere  failure  to  have  sale  confirmed  will  not  defeat  purchaser's  title.  Baxter  v.  ©"Leary. 
10  S.  D.  150,  72  N.  W.  91,  65  A.  S.  R.  702. 

Court  cannot  look  beyond  report  of  execution  sale  on  application  to  confirm  same 
Crouch  V.  Dakota,  W.  &  M.  R.  Co.  18  S.  D.  640,  101  N.  W.  722. 

Redemption. 

C.  L.  5160.  S.  D.  Rev.  C.  Civ.  Proc.  376.  N.   D.   Rev.   C.  7139. 

Who  may  be  redemptioners.  Seaman  v.  Galligan,  8  S.  D.  277,  66  N.  W.  458:  Rudolph 
V.  Herman,  4  S.  D.  283,  56  N.  W.  901;  McDonald  v.  Beatty,  10  N.  D.  511,  88  N.  W. 
281. 

C.  L.   5150-*5ir>5.  S.  D.  Rev.  C.  Civ.  Proc.  375-380.     N.  D.  Rev.  C.  7139-7144. 

Junior  execution  creditor  redeeming  from  mortgage  foreclosure,  continutes  to  be  a 
creditor  and  is  also  subrogated  to  rights  of  mortgagee.  MacGregor  v.  Pierce,  17  S.  D. 
51,  95  N.  W.  281. 

Redemption  by  another  within  year  does  not  extend  judgment  debtor's  time  to  redeem. 
Stocker  v.  Puckett,"  17  S.  D.  267,  96  N.  W.  91. 

Court  cannot  deprive  husband  of  right  to  redeem  on  requiring  sale  of  homestead  to 
pay  alimony.    Harding  v.  Harding,  16  S.  D.  406,  92  N.  W.  1080. 

C.  L.  5152.  S.  D.  Rev.  C.  Civ.  Proc.  377.  N.   D.   Rev.   C.  7141. 

Redemptioner  must  redeem  from  another  redemptioner  within  sixty  days  from  latt 
redemption.     Brooks  v.  O'Connor,  6  N.  D.  285,  69  N.  W.  692. 

Husband  may  redeem  from  sale  of  homestead  to  pay  alimony.  Harding  v.  Harding. 
16  S.  D.  — ,  92  N.  W.  1080. 

C.  L.  5154.  S.  D.  Rev.  C.  Civ.  Proc.  379.  N.   D.   Rev.  C.   7143. 

Right  of  second  mortgagee  to  sherifTs  deed  after  expiration  of  redemption  period. 
Franklin  v.  Wohler,  15  N.  D.  013,  109  N.  W.  56. 

C.  L.  5155.  S.  D.  Rev.  C.  Civ.  Proc.  380.  N.  D.  Rev.  C.  7144. 

Vear  for  redemption  begins  at  date  of  sale,  not  date  of  certificate.  Trenerv  v.  Am. 
Alort.  Co.  11  S.  D.  506,  78  N.  W.  991. 

When  iiroperty  did  not  sell  for  enough  to  satisfy  judgment,  second  execution  may  be 
issued,  and  levy  made  on  same  property  if  redeemed.  Seaman  v.  Galligan,  8  .S.  D.  277.  6«J 
N.  W.  458. 

Redemption  by  mortgagor  and  owner  of  land  as  cancellation  of  foreclosure  or  execu- 
tion sale.     Franklin  v.  Wohler,  15  N.  D.  613,  109  N.  W.  56. 

C.  L.  5159.  N.  D.  Rev.  C.  7148. 
Period  of  redemption  is  not  extended  until  determination  of  suit  to  redeem  by  pur- 
chaser's failure  to  furnish  statement  of  value  of  use  on  demand.     Little  v.  Womer,  11 
.\".  D.  382,  92  N.  W.  456. 

Sheriffs  Deed. 

C.  L.  5100.  S.  D.  Rev.  C.  Civ.  Proc.  384.  N.   D.   Rev.   C.    7U!». 

Kffeot  of  recitals  in  sheriff's  deed.  Hannah  v.  Chase,  4  N.  D.  351,  61  N.  W.  18,  SO 
A.  S.  R.  656;  Murphv  v.  Plankinton  Bank,  13  S.  D.  501,  83  X.  W.  575;  Baxter  v. 
OLeary,  10  S.  D.  150,' 72  N.  W.  91,  65  A.  S.  R.  702. 

Purchaser  of  school  land,  receiving  contract  of  sale  on  making  first  payment,  has 
interest  therein  subject  to  sale  on  execution.  Brooks  v.  Eastman,  17  S.  D.  339,  96  K. 
W.  699. 

C.  L.  5102.  S.  D.  Rev.  C.  Civ.  Proc.  386. 

Acl<nowlrdgment  by  deputv.  Wilson  v.'  Russell,  4  D.  376,  31  N.  W.  645;  Hodgdon  v. 
Davis,  6  D.  21,  50  N.  W.  478. 
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General  Provisions. 

C.  L.  6166.  S.  D.  Rev.  C.  Civ.  Proc.  390.  N.  D.  Rev.  C.  7153. 

Rights  of  surety  as  to  collateral  held  by  creditor.  Bingham  v.  Hears,  4  N.  D.  437, 
«1  N.  W.  808,  27  L.R.A.  257. 

C-.  L.  5167.  S.  D.  Rev.  C.  Civ/  Proc.  391.  K.  D.  Rev.  C.  7184. 

That  judgment  debtor  had  no  property  liable  to  execution  is  defense  in  action  to 
amerce  the  sheriff  for  not  making  lew.  Swenson  v.  Christoferson,  10  S.  D.  188,  72  N. 
\V.  459,  65  A.  S.  R.  712. 

C".  L.  5167,   5168.  S.  D.  Rev.  C.  Civ.  Proc.  391,  392.     N.  D.  Rev.  C.  7154,  7355. 

As  to  when  clerk  of  district  court  cannot  be  amerced  under  statute.  Wilburn-Stod- 
dard  Co.  v.  Stickney,  14  N.  D.  282,  103  N.  W.  752. 

Proceedings  Supplementary  to  Execution. 

C.  li.  5174.  S.  D.  Rev.  C.  Civ.  Proc.  398.  N.  D.  Rev.  C.  7161. 

Fall  when  judgment  is  barred.  Merchants*  Nat.  Bank  v.  Braithwaite,  7  N.  D.  368. 
75   N.  W.  244,  66  A.  S.  R.  653. 

Available  against  a  corporation.  South  Bend  Toy  Mfg.  Co.  v.  Ins.  Co.  4  S.  D.  173, 
.-.tt  N.  \V.  98. 

Sufficiency  of  accused's  presence  at  trial  of  felony.  State  v.  Pearse,  19  S.  D.  75, 
102  N.  W.  222. 

C.  L.  5175.  S.  D.  Rev.  C.  Civ.  Proc.  399.  N.  D.  Rev.  C.  7162. 

After  isSuing  execution,  person  indebted  to  judgment  debtor  may  pay  sheriff.  Bost- 
wick  v.  Benedict,  4  S.  D.  414,  57  N.  W.  78;  Faber  v.  Wagner,  10  X.  D.  287,  86  N.  \V. 
963;  Bedford  v.  Kissick,  8  S.  D.  586,  67  N.  W.  609. 

C.  L.  5182.  S.  D.  Rev.  C.  Civ.  Proc.  406.  N.  D.  Rev.  C.  7169. 

Rights  of  third  persona  cannot  be  determined.  Feldenheiraer  v.  Tressell,  6  D.  205, 
43  N.  W.  94;  Thompson  &  Sons,  Mfg.  Co.  v.  Guenthner,  5  S.  D.  504,  59  K.  W.  72". 

Costs  and  Disbursements. 

f.  L.  5186.  S.  D.  Rev.  C.  Civ.  Proc.  410.  N.  D.  Rev.  C.  7173. 

Contract  in  good  faith  for  attorney's  fees  will  be  enforced,  though  contingent.  Hroch 
V.  Aultman  Taylor  Co.  3  S.  D.  477,  54  N.  W.  269;  Woods  v.  Walsh,  7  X.  D.  376,  75  X. 
W.  767. 

C.  L.  6186-5192.  S.  D.  Rev.  C.  Civ.  Proc.  410-418.    N.  D.  Rev.  C.  7173-7179. 

Attorneys  fees  not  allowed  as  costs  in  action  to  determine  adverse  claims.  Engholm 
V.  Ekrem,  18  N.  D.  185,  119  X.  W.  35. 

C.  L.  5187.  S.  D.  Rev.  C.  Civ.  Proc.  411.  X.  D.  Rev.  C.  7174. 

Reasonable  disbursements  in  preparation  of  appeal,  allowed.  Black  v.  Elevator  (.\>. 
S  N.  D.  96,  76  X.  W.  984;  First  Xat.  Bank  v.  North,  0  D.  136,  41  N.  W.  736;  Novotnv 
V.  Danforth,  9  S.  D.  412,  69  N.  W.  585;  Swenson  v.  Christopherson,  10  S.  D.  342,  73 
X.  W.  96;  Kirbv  v.  Tel.  Co.  8  S.  D.  54,  66  N.  W.  482;  Ellis  v.  Wait.  4  S.  D.  504,  57 
X.  W.  232. 

Ten  per  cent  damages  will  be  assessed  when  appeal  is  taken  for  delay.  Himebaugli 
V.  Crough,  3  S.  D.  409,  53  N.  W.  862 ;  Siginund  v.-  Bank,  4  N.  D.  164,  59  N.  W.  966. 

Damages  not  assessed  if  appeal  involves  unsettlod  question  of  law.  Hall  v.  Fisher,  14 
S.  D.  321,  85  N.  W.  591. 

I'pou  setting  aside  default  judgment  in  justice  court,  attornev's  fees  allowed  as  costs. 
Krpenbach  v.  Ry.  Co.  8  S.  D.  575,  07  N.  W.  606;  Phoenix  Ins."Co.  v.  McDermont,  7  N. 
U.  172,  73  N.  W.  91. 

Party  making  no  argument  on  appeal  not  entitled  to  costs.  Searle  v.  City  of  Lead, 
10  S.  D.  405,  72  N.  W.  913. 

§  1,  c.  16,  1889  Dak.  S.  D.  Rev.  C.  Civ.  Proc.  412.  N.  D.  Rev.  C.  7175. 

Stipulation  in  note  for  attorney's  fee  void,  but  does  not  destroy  negotiability.  Chand- 
ler v.  Kennedy,  8  S.  D.  66,  65  N.  W.  439. 

Statute  dons  not  prohibit  contract  for  payment  of  other  expenses  and  when  dono 
negotiability  will  be  destrored.  First  Nat.  Bank  v.  Laughlin,  4  N.  D.  391,  61  X.  W. 
473. 
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f.  L.  6189.  8.  D.  Rev.  C.  Cir.  Proc.  415.  N.  D.  Rev.  C.  717T 

Fees  and  oosU  of  a  receiver;  how  taxed.  Cutter  v.  Pollock,  4  N.  D.  205,  69  N.  W.  1«E. 
50  A.  S.  R.  644,  25  L.R.A.  377. 

Statute  does  not  apply  to  certiorari  proceedings.  Kirby  ▼.  Circuit  Court,  10  S.  U. 
190.  72  X.  W.  461. 

Costs  in  disbursement  proceedings.  Re  Kirby,  10  S.  D.  416,  T3  N.  W.  908,  39  LJLL 
859. 

Costs  constitute  part  of  judgment  in  determining  amount,  on  question  of  jorisdic' 
tion  on  appeal.    Winn  v.  Sanborn,  10  S.  D.  340,  73  N.  W.  96. 

As  to  taxing  referee's,  witnesses,  and  stenographer's  fees  and  other  costs  in  disbanncDt 
proceedings.    Re  Egan,  22  S.  D.  563,  119  N.  W.  42. 

C.  L.  5190.  S.  D.  Rev.  C.  Civ.  Proc  416.  N.  D.  Rev.  C.  718«. 

Improper  taxation  of  costs  remedied  by  motion  to  have  judgment  modified,  and  not 
liv  appeal.  Re  Kirby,  10  S.  D.  414,  37  N.  W.  907;  Sorenson  v.  Donahoe,  12  S.  D.  204, 
80  N.  W.  179. 

Supreme  court  will  correct  errors  in  taxation  of  costs  however  presented  for  review, 
though  appeal  is  proper  way  to  present  them.    Kelly  v.  Oksall,  17  S.  D.  392,  97  X.  VC. 

C.  L.  S191.  S.  D.  Rev.  C.  Civ.  Proc.  417.  N.  D.   Rev.  C  7178. 

Defendant  entitled  to,  upon  recovery  of  less  than  $50  in  action  within  jurisdiction 
of  justice.  Township  v.  Dow,  4  S.  D.  163,  56  N.  W.  84;  Lanev  v.  Ingalls.  5  8.  D.  183. 
5»  X.  W.  572;  Pyle  v.  Hand  Countv.  1  S.  D.  385,  47  N.  W.  401;  St.  Paul  F  4  M.  Iw 
Co.  V.  Coleman,  6  D.  458,  43  N.  W.  093,  6  L.R.A.  87. 

Recoverable  by  plaintiff  when  justice  of  peace  has  no  jurisdiction.  Grosao  v.  Citr 
of  Lead,  9  S.  D.  165,  68  N.  W.  310;  Macomb  v.  Lake  County,  13  S.  D.  103,  82  N.  \V. 
417. 

C.  L.  5192.  8.  D.  Rev.  C.  Civ.  Proc.  418.  N.  D.  Rev.  C.  717». 

Discretionary  in  equitable  actions.  McKenzie  v.  Water  Co.  6  N.  D.  361,  71  N.  W. 
008;  Macomb  v.  Lake  County,  13  S.  D.  103.  82  N.  W.  417. 

In  discretion  of  court  when  judgment  affirmed  in  part,  and  reversed  in  part.  Ameri- 
can Banking  Co.  v.  Lynch,  13  S.  D.  34,  82  X.  W.  77 ;  Sorenson  v.  Donahoe,  12  S.  D. 
204.  80  X.  W.  179. 

Discretionary  when  new  trial  is  ordered.  Angell  v.  Egger,  6  X.  D.  391,  71  N.  W. 
547. 

Attorney's  fees  not  allowed  as  costs  in  action  to  set  aside  deed  etc.     Power  v.  King, 
18  X.  D.  600.  120  X.  W.  543. 
As  to  costs  being  discretionary.    Brown  v.  Skotland,  12  X.  D.  445,  97  X.  W.  543. 

C.  L.  5192,  5193.  S.  D.  Rev.  C.  Civ.  Proc.  418,  419.    X.  D.  Rev.  C.  7179,  7180. 

Courts  discretion  as  to  awarding  costs.  First  Xat  Bank  v.  State  Bank,  15  N.  D. 
51t4,  109  X.  W.  61. 

C.  L.  6194.  S.  D.  Rev.  C.  Civ.  Proc.  420.  X.   D.    Rev.   C.  71Si. 

On  dismiiwal  of  appeal.  Re  Weber,  4  X.  D.  119,  59  X.  W.  523,  28  L.R.A.  621;  Haiel 
tine  v.  Browne,  9  S.  D.  351,  09  X.  W.  579. 

Respondent  is  entitled  to  costs  upon  dismissal  of  appeal  from  order  which  is  not 
iippealable.     Tracy  v.  Scott,  13  X.  D.  577,  101  X.  W.  905. 

C.  L.  5197.  S.  D.  Rev.  C.  Civ.  Proc.  423.  X.  D.  Rev.  C.  7184. 

Judgment  debtor  not  entitled  to  release  by  pavment  of  judgment  before  taxation. 
.Stakke  v.  Chapman,  13  8.  D.  269,  83  X.  W.  261.    See  above  5887. 

C.  L.  5199.  S.  D.  Rev.  C.  Civ.  Proc.' 425.  X.  D.  Rev.  C.  7187. 

Provision  that  in  default  of  payment  of  terms  of  granting  motion  for  continnaoK 
:i<lv<Tse  partv  shall  have  judgment,  unauthorized.  Scnlachter  v.  St.  Bernard's  Roman 
(  atholic  Church.  20  S.  D.  186,  105  X.  W.  279. 

N.  D.  Rev.  C.  7181 

Allowance  of  .f.^O,  motion  costs  is  error.  Torgrinson  v.  Norwich  School  Dist,  Xa 
.n,  14  X.   D.  10,   103  N.  W.  414. 

$.">n  costs  may  I*  allowed  upon  denial  of  motion  to  retax  costs;  Crane  v.  Ode^ard. 
12  X.  D.  135,  !I0  X.  W.  320. 

C.  l:  5200.  S.  D.  Rev.  C.  Civ.  Proc.  426.  N.  D.  Rev.  C.  7189. 

Guardian  ad  litem  personally  responsible  for.  Granholm  v.  Sweigle,  3  N.  D.  476.  57 
X.  \V.  509.  I  ,-         r  e    , 


Digitized  by 


Google 


STATUTORY  ANNOTATIONS.  1217 

<;.  L.  5201.  8.  D.  Rev.  C.  Civ.  Proc.  427.  N.  D.  Rev.  C.  7190. 

Kxecutor  is  pergonally  liable  for  costs,  when  the  judgment  does  not  charge  the  estate 
♦  herewith.    McCarthy  v.  Speed,  16  S.  D.  584,  94  N.  W.  411. 

( .  L.  6207.  S.  D.  Rev.  C.  Civ.  Proc.  433.  N.  D.  Rev.  C.  7196. 

On  nonresident  plaintiffs  giving  security  for  costs.  Jackson  v.  First  State  Bank,  21 
H.  D.  484,  113  N.  W.  871. 

<•.  L.  5211.  S.  D.  Rev.  C.  Civ.  Proc.  437.  N.  D.  Rev.  C.  7200. 

Sufficiency  of  accused's  presence  at  trial  of  felony.  State  r.  Pearse,  19  S.  D.  75,  102 
X.  \V.  222. 

C.  L.  6212.  S.  D.  Rev.  C.  Civ.  Proc.  438.  N.  D.  Rev.  C.  7201. 

Judgment  against  surety  for.  Eider  v.  Mining  Company,  11  S.  D.  596,  79  K.  W.  834. 

Appealt  in  Civil  Actiona. 

<  .  L.  5213.  S.  D.  Rev.  C.  Civ.  Proc.  439.  N.  D.  Rev.  C.  7202. 

As  creating  right  of  appeal  to  supreme  court.  Prescott  v.  Brooks,  11  N.  D.  93,  90 
N.  W.   129. 

C.  L.  5214.  8.  D.  Rev.  C.  Civ.  Proc.  440.  N.  D.  Rev.  0.  7202. 

This  and  the  following  sections  revised  entire  subject  of  appeals  to  supreme  court. 
.*<ands  v.  Cruickshank,  12  S.  D.  1,  80  N.  W.  173. 

Right  limited  to  parties  agsrrieved.  Gales  v.  Bank,  13  S.  D.  622,  84  N.  W.  192; 
Schlegel  v.  Sisson,  8  S.  D.  476,  66  N.  W.  1087. 

JVIay  be  taken  before  costs  are  taxed.  Williams  v.  Wait,  2  S.  D.  210,  49  N.  W.  209, 
.19  A.  S.  R.  768;  State  v.  Donaldson,  12  S.  D.  259,  81  N.  W.  299;  Adams  v.  Smith, 
6  D.  94,  60  N.  W.  720;  Hughes  v.  Stearns,  13  S.  D.  027,  84  N.  W.  106;  Mouser  v. 
Palmer,  2  8.  D.  466,  60  N.  W.  967. 

May  be  taken  whatever  the  amount  involved.  Williams  v.  Ry.  Co.  10  S.  D.  336,  73 
N.  W.  74. 

Can  be  taken  only  from  final  order  or  judgment.  Nordin  v.  Berner,  15  S.  D.  611, 
1)1  N.  W.  308. 

Procedure  by  which  injunction  against  foreclosure  of  mortgage  by  advertisement  is 
obtained  is  not  special  proceeding  on  which  to  base  appeal.  Tracy  v.  Scott,  13  N.  D. 
577,  101  N.  W.  903. 

County  auditor  not  "party  aggrieved"  by  judgment  annulling  order  of  county  com- 
missioners.   State  ex  rel.  Lindsay  v.  Boyden,  18  S.  D.  379,  100  N.  W.  761. 

No  appeal  lies  from  order  dismissing  action  on  plaintiff's  motion,  where  no  counter- 
claim was  interposed.    Deere  ft  W.  Co.  v.  Hinckley,  20  S.  D.  369,  106  N.  W.  138. 

C.  L.  6216.  8.  D.  Rev.  C.  Civ.  Proc.  441.  N.  D.  Rev.  C.  720S. 
Failure  to  file  notice  of  appeal  in  time,  fatal.    Stierlen  v.  Stierlen,  8  N.  D.  297,  78 

N.  W.  990. 

Service  of  undertaking  on  respondent.  Mather  v.  Darst,  11  8.  D.  480,  78  N.  W. 
964. 

Notice  must  be  served  on  clerk.    Valley  City  Land  ft  Irrigation  Co.  v.  Schone,  2  8. 

D.  344,  60  N.  W.  356;  Peck  v.  Phillips,  4  D.  430,  34  N.  W.  65;  Hoffman  v.  Bank,  4  N. 
U.  473,  67  N.  W.  1031 ;  Pierre  Sav.  Bank  v.  Ellis,  9  S.  D.  251,  68  N.  W.  545;  Gold  Street 
V.  Newton,  2  D.  39,  3  N.  W.  311. 

Service  of  notice  and  undertaking  on  attorney,  not  on  party.  McKittrick  v.  Pardee, 
8  S.  D.  39,  65  N.  W.  23. 

Appeal  taken  without  undertaking,  a  nullity.  Bonnell  v.  Van  Ciee,  8  S.  D.  592,  67 
N.  W.  685;  Coburn  v.  Board  of  Com.  10  8.  D.  552,  74  N.  W.  1026. 

Waiver  of  undertaking  can  only  be  in  writing.  Hazeltine  v.  Browne,  0  S.  D.  351, 
69  N.  W.  579. 

Party  whose  interest  will  not  be  affected  is  an  adverse  party.  Sutton  v.  Min.  Co.  12 
S.  D.  576,  82  N.  W.  188;  Prescott  v.  Brooks,  11  N.  D.  93,  90  N.  W.  129. 

Includes  notice  of  appeal.    Gooler  v.  Eidsness,  18  N.  D.  338,  121  N.  W.  83. 

Order  is  not  effective  and  appealable  until  signed,  attested,  and  filed.  Stephens  v. 
Fttus,  20  S.  D.  367,  106  N.  W.  56. 

As  to  sufficiency  of  notice  of  appeal.    Crane  v.  Odegard,  11  N.  D.  342,  91  N.  W.  9G2. 

Co-defendants  are  entitled  to  notice  of  appeal  by  one  defendant  from  judgment  for 
costs  against  all.     State  ex  rel.  Lindsay  v. 'Boyden,  18  8.  D.  379,  100  N.  W.  761. 
Stipp.  Diik.  Dig.— 77- 
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Filing  of  notice  of  appeal  in  office  of  clerk  -of  district  court  in  which  judgment  i« 
entered  is  sufficient  notice  to  clerk.  National  Bank  of  Commerce  t.  Pick,  13  N.  I>.  74. 
99  N.  W.  63. 

As  providing  manner  of  taking  appeals.  Prescott  t.  Brooks,  11  N.  D.  93,  90  N.*  W. 
129. 

Both  adverse  party  and  clerk  must  be  served  with  notice  before  appeal  will  be  deemed 
taken.    Brannon  v.  White  Lake  Twp.  17  S.  D.  83,  95  N.  W.  284. 

Notice  of  appeal  by  defendants  must  be  served  on  codefendants  whose  interest  will 
be  affected  by  reversal  or  modification  of  order.  Crouch  v.  Dakota,  W.  i,  M.  River  R. 
Co.  22  S.  D.  263,  117  N.  W.  145. 

C.  L,  5216.  S.  D.  Rev.  C.  Civ.  Proc.  442,  N.  D.  Rev.  C.  7204. 

Appeal  will  not  lie  until  the  entry  of  order  or  judgment  or  filing  of  judgment  roU. 
JNordin  v.  Berner,  15  8.  D.  611,  91  N.  W.  308;  Dyea  Electric  Light  Co.  v.  Easton,  14 
S.  D.  520,  86  N.  W.  23;  Martin  v.  Smith,  11  S.  D.  437,  78  N.  W.  1001;  State  v.  Lamm. 
9  S.  D.  418,  69  N.  W.  592;  Bank  of  Iowa  &  Dakota  v.  Oliver,  11  S.  D.  444,  78  X.  W. 
1002;  Chamberlain  v.  Hedger,  10  S.  D.  290,  73  N.  W.  75;  Greenlv  v.  Hopkins,  7  &  D. 
561,  64  N.  W.  1128;  Coburn  v.  Board,  10  S.  D.  652,  74  N.  W.  1026;  Minn.  Machine  Ca 
v.  Skau,  10  S.  D.  636,  75  N.  W.  199;  Sinkling  v.  Ry.  Co.  10  S.  D.  660,  74  N.  W.  1029; 
Hughes  V.  Stearns,  13  S.  D.  627,  84  N.  W.  190;  Smith  v.  Hawley,  11  S.  D.  399,  78  N. 
W.  355. 

Appeal  taken  more  than  two  years  after  entry  of  judgment  will  be  dismissed.  Be 
Houghton,  5  S.  D.  537,  59  N.  W.  733. 

Limitation  of  sixty  days  does  not  apply  to  order  denying  new  trial  made  before  entry 
of  judgment.    Granger  v.  Roll,  6  S.  D.  611,  62  N.  W.  970. 

Service  of  notice  of  entry  of  judgment,  may  be  by  copy.  Keogh  v.  Snow,  9  N.  D. 
458,  83  N.  W.  864. 

Day  of  entry  of  judgment  or  decree  excluded  in  computing  time.  Smith  v.  Gale, 
137  U.  S.  577,  34  L.  ed.  792,  11  S.  a.  R.  185. 

Appeal  in  election  contest  must  be  taken  within  sixty  days.  Murray  ▼.  Whitmore, 
»  S.  D.  288,  68  N.  W.  746. 

Grants  full  period  of  sixty  days  after  written  notice  of  order  in  which  to  appeal. 
King  v.  Hanson,  13  N.  D.  86,  99  N.  W.  1086. 

Each  party  must  serve  notice  of  entry  of  judgment  on  adversary  to  set  time  for  appeal 
running  against  him.     Prescott  v.  Brooks,  11  N.  D.  93,  90  N.  W.  129. 

Appeal  from  order  denying  new  trial  may  be  taken,  with  appeal  from  judgment  any- 
time within  two  years.     McVay  v.  Bridgeman,  17  S.  D.  <24,  97  N.  W.  20. 

As  to  time  for  appeal  expiring  one  year  after  written  notice  of  entry  of  judgment 
Martinson  v.  Marzolf,  14  N.  D.  301,  103  N.  W.  937. 

C.  L.  5217.  S.  D.  Rev.  C.  Civ.  Proc.  443.  N.  D.  Rev.  C.  7206. 

Original  papers  to  be  sent  by  clerk,  unless  court  orders  copies.  Jasper  v.  Hazen.  1 
N.  D.  210,  46  N.  W.  173;  Hedlum  v.  Min.  Co.  14  S.  D.  369,  85  N.  W.  861;  Goose  Ri». 
Bank  v.  Gilmore,  3  N.  D.  188,  54  N.  W.  1032. 

Certificate  of  clerk  to  judgment  roll.  Hardy  v.  Purington,  6  S.  D.  382,  61  N.  W. 
168.- 

On  appeal  from  order  made  upon  affidavits  or  other  written  evidence,  cler!;  shall 
transmit  briginal  papers  to  supreme  court.  Bailev  v.  Scott,  1  S.  D.  337,  47  N.  W.  286: 
Bedtkey  v.vBcdtkey,  16  S.  D.  310,  89  N.  W.  479." 

On  necessity  of  counsel  prosecuting  appeal  with  reasonable  diligence  after  notice  thei«- 
of.    Brink  v.  Whisler,  21  S.  D.  126,  110  N.  VV.  94. 

C.  L.  6218.  S.  D.  Rev.  C.  Civ.  Proc.  444.  N.  D.  Rev.  C.  7207. 

Waiver  of  undertaking.     Bonnell  v.  Van  Cise,  8  S.  D.  592,  67  N.  W.  685. 

Understanding  can  only  be  waived  in  writing.  McConnell  v.  Spicker,  13  S.  D.  406. 
83  N.  W.  436. 

Sufficiency  of  accused's  presence  at  trial  of  felony.  State  v.  Pearse,  10  S.  D.  75,  102 
N.  W.  222. 

C.  L.  5219.  ^   S.  D.  Rev.  C.  Civ.  Proc.  446.  N.  D.   Rev.  C.  7208. 

Undertaking  or  deposit  or  waiver  are  essentia]  to  jurisdiction.  Bonnell  v.  Van  Cise, 
8  S.  D.  592,  67  N.  W.  685;  Martin  v.  Smith,  11  S.  D.  437,  78  N.  W.  1001;  McConnell 
V.  Spicker,  13  S.  D.  406,  83  N.  W.  435. 

Service  of  undertaking  not  necessary.  Mather  v.  Darst,  11  S.  D.  480,  78  N.  W.  954; 
Sands  V.  Cruickshank,  12  S.  D.  1,  80  N.  W.  173. 

Undertaking  for  costs  may  be  contained  in  same  instrrment  with  undertaking  for 
stay,  or  in  separate  one.    Sutton  v.  Min.  Co.  12  8.  D.  676,  82  N.  W.  188. 
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Though  irregular,  undertaking  may  be  held  to  be  a  common-law  obligation.  Cough- 
ran  T.  Sundback,  13  S.  D.  116,  82  N.  W.  507,  79  A.  8.  R.  886. 

Failure  to  sureties  to  justify  when  required  leaves  undertaking  ineffectual.  Hazel- 
tine  V.  Browne,  9  S.  D.  351,  69  N.  W.  579. 

Undertaking  cannot  be  signed  by  practising  attorney.  Peck  v.  Phillips,  4  D.  430, 
34  N.  W.  65. 

Undertaking  on  appeal  from  judgment  and  order  must  recite  appeal  from  both.  Sucker 
State  Drill  Co.  v.  Brock,  18  X.  D.  598,  120  X.  W.  757. 

Appeal  without  stay  of  execution.  FuUerton  Lumber  Co.  v.  Tinker,  21  S."  D.  647, 
316  N.  VV.  91. 

No  undertaking  is  requiced  on  appeal  by  township.  Dring  v.  St.  Lawrence  Twp.  23 
S.  D.  624,  122  N.  W.  664. 

C.  L.  5219,  5232.  S.  D.  Rev.  C.  Civ.  Proc.  445,  458.        N.  D.  Rev.  C.  7208,  7221. 

An  appeal  is  ineflfectual,  where  sureties  fail  to  justify  within  t«n  days  after  exception 
taken  to  them.    Donovan  v.  Woodcock,  18  S.  D.  29,  99  N.  W.  82. 

C.  L.  5220.  8.  D.  Rev.  C.  Civ.  Proc.  446.  N.  D.  Rev.  C.  7209. 

Combining  with  bond  for  costs.  Sutton  v.  Min.  CoT  12  S.  D.  676,  82  K.  W.  188; 
Crughran  v.  Sundback,  13  S.  D.  115,  82  N.  W.  507;  Nat.  Bank  v.  Hanberg,  10  N.  D. 
383,  87  N.  W.  1006. 

C.  L.  5221.  S.  D.  Rev.  C.  Civ.  Proc.  447.  N.  D.  Rev.  C.  7210. 

Stay  bond;  sufficiency  of.  Nat  Bank  v.  Hanberg,  10  N.  D.  383,  87  N.  W.  1006; 
Coughran  v.  Sundback,  13  8.  D,  115,  82  N.  W.  507. 

C.  L.  6226.  8.  D.  Rev.  C.  Civ.  Proc.  462.  N.  D.  Rev.  C.  7216. 

Stay  bond  in  election  contest.  Fylpaa  v.  Brown  County,  6  S.  D.  634,  62  N.  W. 
962. 

C.  L.  6228.  S.  D.  Rev.  C.  Civ.  Proc.  464.  N.  D.  Rev.  C.  7217. 

Attachment  continued  by  giving  appeal  bond.  State  (Enderlin  Bank)  v.  Rose,  4 
N.  D.  319,  58  N.  W.  614,  26  L.R.A.  693;  Quebec  Bank  v.  Carroll,  1  8.  D.  1,  44  N.  W. 
723. 

Continuation  of  injunction  during  appeal.  Oarvin  v.  Pettee,  13  8.  D.  239,  83  N.  W. 
251. 

C.  L.  5229.  S.  D.  Rev.  C.  Civ.  Proc.  455.  N.  D.  Rev.  C.  7218. 

Appeal  by  municipal  corporation;  undertaking;  when  necessary.  Territory  v.  Wal- 
lace, 1  N.  D.  85,  44  N.  W.  1077. 

Appeal  by  state  in  habeas  corpus  proceeding.  Carruth  v.  Taylor,  8  N.  D.  166,  77 
N.  W.  617, 

'  Appeal  by  school  board.     Heintz  v.  Moulton,  7'  8.  D.  272,  6^  N..W.  135. 

C.  L.  5230.  S.  D.  Rev.  C.  Civ.  Proc.  466.  N.  D.  Rev.  C.  J210. 

Only  applies  where  surety  once  accepted  has  become  insufficient.  Winton  v.  Kirby. 
6  8.  D.  98,  60  N.  W.  409. 

C.  L.  6231,  5232.  S.  D.  Rev.  C.  Civ.  Proc.  467,  458.    N.  D.  Rev.  C.  7220,  7221. 

Copy  of  undertaking  must  be  served  with  notice  of  appeal.  Morrison  v.  O'Brien,  17 
S.  D.  372,  97  N.  W.  2. 

C.  L.  5232.  S.  D.  Rev.  C.  Civ.  Proc.  458.  N.  D.  Rev.  C.  7221. 

Bond  cannot  be  executed  eight  days  after  notice  is  served.  McConnell  v.  Spicker,  13 
8.  D.  406,  83  N.  W.  436. 

Failure  of  sureties  to  justify  when  required.  Barber  ▼.  Johnson,  4  8.  D.  528,  67  N. 
W.  226. 

Justification  of  sureties;  sufficiency  of.  ToUerton  v.  Casperson,  7  S.  D.  206,  63  N. 
W.  908. 

C.  L.  5234.  8.  D.  Rev.  C.  Civ.  Proc.  460.  N.  D.  Rev.  C.  7223. 

Liability  of  sureties  on  appeal  bond;  issuance  of  execution  asrainst  nrincinnl  not 
necessary  before  suit.    Bingham  v.  Mears,  4  N.  D.  437,  61  N.  W.  808,  27  L.R,A.  267. 

C.  L.  6235.  *  S.  D.  Rev.  C.  Civ.  Proc.  461.  N.  D.  Rev.  C.  7224. 

Court  cannot  allow  notice  to  be  filed  after  expiration  of  time.  Stierlen  v.  Stierlen, 
8  N.  D.  297,  78  N.  W.  990. 

Court  cannot  order  entry  of  judgment  nunc  pro  tunc  after  appeal  for  purpose  of  mak- 
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iiig  effectual.  Martin  ▼.  Smith,  11  S.  D.  437,  78  N.  W.  1001;  Bank  of  Iowa  &  DakoU 
V.  Oliver,  11  S.  D.  444;  78  N.  W.  1002. 

Filing  new  undertaking.  Tollerton  v.  Casperson,  7  S.  D.  206,  63  K.  W.  »08;  Skinner 
V.  HoJt,  9  S.  D.  427,  69  N.  W.  595,  02  A.  S.  R.  878. 

Defects  in  undertaking  on  appeal  may  be  supplied  by  amendment  or  by  new  oader- 
taking.     Sucker  State  Drill  Co.  v.  Brock,  18  N.  D.  8,  118  N.  W.  348. 

Supreme  court  acquires  jurisdiction  where  notice  of  appeal  and  undertaking  are  filed, 
although  undertaking  is  defective.  FuUerton  Lumber  Co.  t.  Tinker,  21  S.  D.  647,  IIS 
N.  W.  91,  ^ 

C.  L.  5236.  S.  D.  Rev.  C.  Civ.  Proc  462.    .  N.  D.  Rev.  C.  7225. 

Ruling  upon  objection  to  introduction  of  evidence  on  ground  of  insufficiency  of  com- 
plaint not  decision  on  a  demurrer.     Ross  v.  Wait,  2  S.  D.  638,  51  N.  W.  866. 

Order  denying  motion  to  set  aside  summons  not  appealable.  Ryan  v.  Davenport,  S 
S.  D.  203,  58  N.  W.  568. 

Order  refusing  withdrawal  of  complaint  of  intervention  appealable.  Schaetzel  v.  City 
of  Huron,  6  S.  D.  134,  60  N.  W.  741. 

Order  granting  or  denying  new  trial  is  appealable.  Bedford  v.  Kissiek,  8  S.  D.  586, 
87  N.  W.  609;  Granger  v.  Roll,  6  S.  D.  611,  62  N.  W.  970;  Sands  v.  Cruickshank,  12 
S.  D.  1,  80  N.  W.  173;  Braithwaite  v.  Aiken,  2  N.  D.  67,  49  N.  W.  419. 

Appeal  in  habeas  corpus  proceedings.  Re  Hammill,  9  S.  D.  390,  60  N.  W.  577;  Car- 
ruth  V.  Taylor,  8  N.  D.  166,  77  N.  W.  617. 

Order  refusing  to  dismiss  appeal  from  a  justice  is  appealable.  Smith  v.  Coffin,  9  S.  D. 
502,  70  N.  W.  036;  Brown  v.  Brown,  12  8.  D.  380,  81  N.  W.  627. 

An  order  appointing  referee  is  appealable.  Russell  v.  Whitcomb,  14  S.  D.  426,  85  N. 
W.  860. 

Order  denying  motion  for  judgment  not  appealable.  Persons  v.  Simons,  1  N.  D.  243,  46 
N.  W.  969. 

Order  bringing  in  additional  party  defendant  is  appealable.  Bolton  v.  Donavan,  9 
N.  D.  675,  84  N.  W.  367. 

Order  passing  upon  receiver's  account  is  appealable.  Patterson  t.  Ward,  6  N.  D.  359, 
71  N.  W.  643. 

Appeal  from  order  in  special  proceeding.  Oliver  v.  Wilson,  8  N.  D.  590,  80  N.  W. 
757,  73  A.  S.  R.  784. 

Order  allowing  amendment  of  complaint  after  judgment  is  appealable.  Greeley  ▼. 
Winsor,  2  S.  D.  361,  50  N.  W.  630. 

Order  vacating  judgment  is  appealable.    Weber  v.  Tschetter,  1  S.  D.  206,  40  N.  W.  201. 

Judge's  order  is  not  appealable.  Black  Hills  Min.  Co.  v.  Ry.  Co.  2  S.  D.  546,  51  N.  W. 
342;  Bostwick  v.  Knight,  5  D.  305,  40  N.  W.  344. 

Order  vacating  order  which  set  aside  k  sheriff's  sale  is  appealable.  Bailey  t.  Scott,  1 
S.  D.  337,  47  N.  W.  286. 

Order  denying  a  change  of  venue  is  appealable.  White  ▼.  Ry.  Co.  5  D.  508,  41  N.  W. 
730. 

Appeal  may  be  taken  from  a  judgment  void  on  its  face;  but  better  to  first  make  a 
motion  to  set  aside.    Garr,  Scott  Co.  v.  Spaulding,  2  N.  D.  414,  61  N.  W.  867. 

An  order  discharging  or  refusing  to  discharge  or  modify  an  attachment  is  appealable. 
Quebec  Bank  v.  Carroll,  1  S.  D.  1,  44  N.  W.  723. 

Order  granting  change  of  venue  in  civil  action  is  appealable.  Robertson  Lumber 
Co.  T.  Jones,  13  N.  D.  112,  99  N.  W.  1082. 

Procedure  by  which  injunction  against  foreclosure  of  mortgage  by  advertisements  is 
obtained,  is  not  special  proceeding  on  which  to  base  appeal.  Tracy  y.  Scott,  13  N.  D. 
.-)-7,  101  N.  W.  905. 

As  to  when  order  refusing  to  set  aside  judgment  rendered  after  trial  and  verdict  is 
not  appealable.     Olson  v.  Mattison,  16  N.  D.  231,  112  N.  W.  994. 

Order  for  dismissal  of  action  is  not  appealable.  Dibble  v.  Hanson,  17  N.  D.  21, 
114  N.  W.  371,  16  A.  &  E.  Ann.  Cas.  1210. 

Order  denying  application  to  set  aside  previous  order  is  not  appealable.  Larson  ▼- 
Walker,  17  N.  D.  247,  115  N.  W.  838. 

Order  made  by  judge  in  another  circuit  although  marked  "by  the  court,"  is  made  at 
chambers,  and  not  appealable.  Custer  County  Bank  v.  W.  H.  Wallini;  Mercantile  Coi. 
16  S.  D.  579,  94  N.  W.  582. 

No  appeal  lies  from  order  dismissing  action  on  plaintiff's  motion,,  where  no  counter- 
claim was  interposed.    Deere  &  W.  Co.  v.  Henckley,  20  S.  D.  359,  106  N.  W.  138. 
Order  is  not  effective  and  appealable  until  signed,  attested,  and  filed.     Stephens  t. 
.  Faus,  20  S.  D.  367,  108  N.  W.  56. 
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Appealability^  of  restraining  order.  State  ex  rel.  DaKota  Central  Teleph.  Co.  v.  Huron, 
23  S.  D.  153,  120  N.  W.  1008. 

C.  L.  .'-.237.  S.  D.  Rev.  0.  Civ.  Proc.  463.  N.  D.  Rev.  C.  7226. 

Order  denyinis;  motion  to  quash  mandamus  not  part  of  judgment  roll,  and  not  review- 
able as  such.    Mooney  v.  Donovan,  9  N.  D.  93,  81  N.  W.  50. 

Supreme  court  may  review  only  errors  appearing  upon  record.  Nat.  Cash  Register  Co. 
V.  Wilson,  9  N.  D.  112,  81  N.  W.  285;  Galloway  v.  McLean,  2  D.  372,  9  N.-W.  98;  Brown 
v.  Brown,  12  S.  D.  380,  81  N.  W.  627. 

On  appeal  from  final  judgment,  intermediate  orders  not  necessarily  affecting  judgment 
are  not  reviewable.    Bolton  v.  Donavan,  9  N.  D.  575,  84  N.  W.  357. 

Intermediate  orders  affecting  judgment  are  reviewable  on  appeal  from  judgment. 
Pierce  v.  Manning,  2  S.  D.  517.  51  N.  W.  332;  Williams  v.  Williams,  6  S.  D.  284,  «1  N. 
W.  38;  Granger  v.  Roll,  6  S.  D.  611,  62  N.  W.  970. 

Error*  not  excepted  to,  not  reviewable.    DeLendrecie  v.  Peck,  1  N.  D.  422,  48  N.  W.  342. 

Review  of  findings  of  fact  on  appeal.  Jasper  v.  Hazen.  4  N.  D.  1,  58  N.  W.  454,  23 
L.R.A.  58;  Paulson  v.  Ward,  4  N.  D.  100,  58  N.  W.  792;  Randall  v.  Burk  Township, 
4  S.  D.  337,  57  N.  W.  4;  Black  Hills  Mer.  Co.  v.  Gardiner,  5  S.  D.  246,  58  N.  W.  557; 
Gade  v.  Collins,  8  S.  D.  322,  66  N.  W.  466. 

Appeal  cannot  be  taken  from  two  separate  and  distinct  appealable  orders.  Anderson 
v.  Hultman,  12  S.  D.  105,  80  N.  W.  165;  Hackett  v.  Gunderson,  1  S.  D.  479,  47  N.  W. 
546. 

Appeal  from  judgment,  and  from  order  overruling  motion  for  new  trial  after  judgment, 
not  appealable.    Hawkins  v.  Hubbard,  2  S.  D.  631,  51  N.  W.  774;  Williams  v.  Williams, 

6  S.  D.  284,  61  X.  W.  38. 

Errors  apparent  upon  record  may  be  reviewed  without  exception  taken.  Gallowav  v. 
.McLean,  2  D.  372,  9  N.  W.  98. 

Sufficiency  of  evidence  is  reviewable  upon  appeal  from  order  denying  new  trial  on 
that  ground,  although  no  exception  was  taken  to  direction  of  verdict.  Dahl  v.  Stakke, 
12  N.  D.  326,  96  N.  W.  363. 

Sufficiency  of  evidence  to  sustain  verdict  cannot  be  reviewed  in  absence  of  motion 
for  new  trial.  Landis  Mach.  Co.  t.  Konantz  Saddlery  Co.  17  N.  D.  310,  116  N. 
W.   333. 

Answer  in  action  to  determine  adverse  claims  is  not  restricted  to  denials  coupled 
with  allegations  setting  forth  defendant's  claim.  Hebden  v.  Bina,  17  N.  D.  236,  116 
N.  W.  85. 

Order  setting  aside  referee's  report  reviewable  on  appeal  from  judgment.  Neeley  v. 
Roberts,  17  S.  D.  161,  95  N.  W.  921. 

Order  granting  new  trial  is  not  "intermediate  order"  reviewable  on  appeal  from 
second  judgment.     Ewing  v.  Lunn,  22  S.  D.  95,  115  N.  W.  527. 

C.  L.  5230.  S.  D.  Rev.  C.  Civ.  Proc.  465.  N.  D.  Rev.  C.  7228. 

As  to  when  appeal  will  be  dismissed  for  failure  to  prosecute.  Bessie  v.  Northern 
P.  R.  Co.  18  N.  D.  507,  121  N.  W.  618. 

Filing  of  remittitur  and  record  does  not  constitute  "further  proceedings."  Root  v. 
Sweeney,  17  S.  D.  179,  95  N.  W.  916. 

As  to  what  constitutes  good  cause  for  not  dismissing  action  for  want  of  prosecution 
for  over  year  after  being  remanded.  Meadows  v.  Osterkamp,  23  S.  D.  462,  122  N. 
W.  419. 

N.  D.  Rev.  C.  7229. 

Appeals  in  eases  tried  without  jury;  trial  de  novo  in  supreme  court.  Christianson  v. 
Warehouse  Ass.  5  N.  D.  438,  67  N.  W.  300,  32  L.R.A.  730;  Taylor  v.  Taylor,  6  N.  D.  68, 
03  N.  W.  893 ;  Nollman  v.  Evanson,  6  N.  D.  344,  65  N.  W.  686 ;  McKenzie  v.  Water  Co.  6 
N.  D.  361,  71  N.  W.  608;  Township  v.  Aasen,  8  N.  D.  77,  76  N.  W.  990. 

Questions  of  fact  not  reviewed  when  findings  waived  in  trial  court.  Nichols,  Shepard 
Co.  V.  Stangler,  7  N.  D.  102,  72  N.  W.  1089. 

Evidence  offered,  whether  admitted  or  not,  should  be  preserved  in  record.  Otto  Gas  En- 
gine Co.  V.  Knerr,  7  N.  D.  195.  73  N.  W.  87;  Prescott  v.  Brooks,  11  N.  D.  93,  90  N.  W. 
129;  Gilman  v.  Township.  8  N.  D.  627,  80  N.  W.  889,  73  A.  S.  R.  791;  State  v.  Hein- 
rich,  11  N.  D.  31,  88  IJ.  W.  734 ;  Hagen  v.  Gilbertson,  10  N.  D.  646,  88  N.  W.  455. 

Statement  of  case,  when  necessary  to  be  settled  by  trial  court;  certificate;  new  trial 
must  be  demanded.     Thuet  v.  Strong,  7  N.  D.  565,  75  N.  W.  922;  McHenry  v.  Roper. 

7  N.  D.  584,  75  N.  W.  903;  Edminson  v.  White,  8  N.  D.  72,  76  N.  W.  986;  Farmers' 
Bank  v.  Davis,  8  N.  D.  83,  76  N.  W.  998;  Brynjolfson  v.  Township,  8  N.  D.  106,  77 
X.  W.  284;  Erick.son  v.  Kellv,  9  N.  D.  12.  81  N.  W.  77;  Erickson  v.  Bank,  9  N.  D.  81,  81 
\.  W.  '!6;  Nat.  Cash  Register  Co.  v.  Wilson,  9  N.  D.  112,  81  N.  W.  285;  Eakin  v.  Camp- 
hell,  ION.  D.  416,  87  N.  W.  991 ;  Security  Improv.  Co.  v.  Cass  County,  9  N.  D.  553, 
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84  N.  W.  477;  Geil»  v.  Flugel.  10  N.  D.  211,  86  N.  W.  712;  SUt«  v.  McGruer,  9  N.  D. 
566.  84  N.  W.  363;  Kipp  v.  Angell.  10  N.  D.  IM.  86  N.  W.  706:  DougUa  t.  Glaxier, 
!•  N.  D.  615,  84  N.  W.  552;  Teincn  v.  Lally,  10  N.  D.  153,  8«  N.  W.  366;  U.  S.  Loan  Ca  t. 
McLeod,  10  K  D.  111.  86  N.  W.  110. 

Statute  does  not  apply  to  equity  cases  tried  by  jury.  Feckbam  t.  Van  Bergen,  8  N. 
D.  593.  80  N.  W.  758. 

Statute  does  not  applv  to  contempt  proceedings.  State  t.  Massey,  10  N.  D.  154,  86  N. 
W.  226;  TowniOiip  of  Noble  v.  Aasen,  10  X.  D.  264.  86  X.  W.  742. 

Authority  of  supreme  court  to  try.de  novo  derived  solely  from  statute.  Littel  t. 
Phinney,  10  X.  D.  351,  87  X.  W.  593. 

Retrial  of  particular  fucts.    Douglas  v.  Ricbards,  10  X.  D.  366,  87  X.  W.  600. 

Not  neoessarv  that  evidence  be  reduced  to  narrative  form.  Farmers'  Bank  t.  Davis,  8 
N.  D.  83,  76  N"  W.  998 ;  Nichols  &  Shepard  T.  Charlebois,  10  X.  D.  446,  88  X.  W.  80. 

Only  causes  which  have  been  finally  determined  will  be  retried.  Mapes  v.  Hetealf,  10 
X.  D.  601,  88  N.  W.  713. 

X.  D.  Rev.  C.  7229. 

Rules  of  evidence  not  abolixhed.    Sykes  t.  Beck,  12  N.  D.  242,  96  N.  W.  844. 

As  to  effect  of  trying  action,  triable  by  jury  as  matter  of  legal  right,  to  court  vitb- 
iiut  jury  and  over  defendant's  objection.  Hanson  v.  Carlblom,  13  X.  D.  361.  100  N. 
\V.  1084. 

Action  at  law  for  recoverv  of  money  is  not  triable  in  district  court  Bamum  v. 
(iorham  Land  Co.  13  N.  D.  359.  100  X.  W.  107». 

Respondent  cannot  specify  questions  of  fact  for  review  on  appeal.  Salcmonson  t. 
1'hompson.  13  X.  D.  182,  loi  X.  \V.  320. 

As  to  when  case  will  not  be  remanded  for  new  trial  under  statute.    More  v.  Burger. 

15  N.  D.  345,  107  X.  W.  200. 

Appellate  court  must  consider  doctor's  certificate  received  in  evidence  without  ob- 
jection,    ('lopton  v.  Clopton.  11  N.  D.  212,  91  N.  W.  46. 

Mandamus  is  not  an  "action"  triable  de  novo  in  supreme  court.     State  v.  Fabriek, 

16  N.  D.  94.  112  N.  W.  74. 

As  to  divorce  trial  de  novo  on  appeal.    Clopton  v.  Clopton,  11  N.  D.  212,  91  N.  W.  46. 

All  evidence  on  which  trial  court  based  its  judgment  must  be  brought  before  appellate 
tourt.    Amundson  V.  Wilson,  11  N.  D.  193,  91  N.  W.  37. 

Retrial  unauthorized  on  appeal  from  portion  of  judgment.  Prescott  v.  Brooks,  11  X. 
D.  93,  90  N.  W.  129. 

Right  to  trial  de  novo.    SUte  ex  rel.  Wiles  v.  Heinrich,  11  N.  D.  31,  88  N.  W.  734. 

As  to  when  new  trial  will  be  granted.  Paine  v.  Dodds,  14  N.  D.  189,  116  Am.  St 
Rep.  674,  103  X.  W.  931. 

As  to  when  new  trial  will  be  granted  in  cases  tried  under  statute.  Massey  v.  Bae, 
18  N.  D.  409,  121  N.  W.  75. 

As  to  when  i^ase  is  not  triable  de  novo  on  appeal  under  statute.  Laffy  v.  Gordon.  15 
N.  D.  282,  107  X.  W.  969. 

Appeal  taken  from  "part"  of  decree  under  statute  will  be  dismissed.  Tronsmd  v. 
Farm  Land  ft  Finance  Co.  18  N.  D.  417,  121  X.  W.  68. 

Supreme  court  empowered  to  determine  all  issues  between  parties  involved  in  action. 
Moslier  v.  Mosher,  16  X.  D.  269,  12  L.R.A.(N.S.)  820.  125  Am.  St  Rep.  654,  113  N. 
W.  99. 

As  to  objection  to  conclusion  of  law  for  first  time  on  appeal.  Schneller  v.  Plankinton, 
12   N.  D.  riGl,  98  X.  W.  77. 

A»  to  refusal  and  failure  of  trial  court  to  make  findings  of  fact  upon  all  issue* 
constituting  reversible  error.  ChaflTee- Miller  Land  Co.  v.  Barber,  12  N.  D.  478.  97 
N.   W.  850. 

Court  must  decide  at  time  request  is  made  whether  desired  amendment  shall  be 
allpwed.     Sattcrlund  v.  Beal,  12  N.  D.  122,  95  N.  W.  518. 

Inapplicable  to  equity  action  in  which  jury  is  called  to  find  facts.  Spencer  v. 
Boisckcr,  15  N.  D.  140,  107  X.  W.  189. 

Retrials  in  jurv  cases  not  autliorired.  Blakemore  v.  Cooper,  15  N.  D.  3,  4  LJLA. 
(X.S.)    1074.  12.)  Am.  St.  Rep.  574,  106  X.  W.  566. 

Ax  to  court  not  ignoring  errors  of  law  apparent  on  the  record.  Buckingham  v. 
Kluninierfclt.  15  X.  D.  112,  1Q6  X.  W.  403. 

Actions  triable  bv  jury  are  not  triable  in  district  court  Couch  v.  State,  14  X.  D. 
:it>l.    103  X.   W.  042. 

.\ppellant  must  demand  new  trial  of  all  issues  or  some  particular  fact  to  bare 
evidence  reviewed.     Bank  of  Park   River  v.  Norton,   14  N.  D.   143,  104  N.  W.   525. 

Finding   of   fact   in    trials   under   statute   are   not  given   same   force  and    effect  u 
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verdict  of  jury  on  disputed  issues.     J.  I.  Case  Threshing  Mach.  Co.  t.  Blalce,  15  N. 
X).  206,  107  N.  VV.  57. 

As  to  when  statement  of  case  is  insufficient  to  authorize  review  of  evidence  under 
statute.    Stevens  v.  Meyers,  14  N.  D.  398,  104  N.  W.  529, 

As  to  when  action  at  law  with  counterclaim  in  equity  is  triable  de  novo  on  appeal. 
Cotton  V.  Butterfield,  14  N.  D.  465,  105  N.  W.  236. 

N.  D.  Rev.  C.  7230,  7231. 

Sufficiency  of  compliance  with  statute  by  sheriff.'  Ireland  v.  Adair,  12  N.  D.  29,  94  N. 
W.  766. 

N.  D.  Rev.  C.  7231. 

Procedure  by  which  injunction  against  foreclosure  of  mortgage  by  advertisement  is 
obtained  is  not  special  proceeding  on  which  to  base  appeal.  Tracy  v.  S<!ott,  13  N.  D. 
577,  101  N.  W.  906. 

Admission  of  Writings. 

C.  L.  5251.  S.  D.  Rev.  C.  Civ.  Proc.    477.  N.  D.  Rev.  C.  7243. 

As  to  necessity  of  giving  notice  to  adversary  of  application  for  inspection  of  docu- 
ments in  his  possession.    McGeary  v.  Brown,  23  S.  D.  573,  122  N.  W.  605. 

Examination  of  Parties. 

0.98,  1903  N.  D.  N.  D.  Rev.  C.  7262. 

Right  to   cross-examine   adverse   party   as    to    fact   in    issue   within   his   knowledge. 
Schwoebel  v.  Fugina,  14  N.  D.  375,  104  N.  W.  848. 

Witnesses  and  Evidence. 

0.  L.  6260.  S.  D.  Rev.  C.  Civ.  Proc.  486.  N.  D.  Rev.  C.  7253. 

Mortgagee  disqualified  from  being  witness  to  chattel  mortgage.  Donovan  v.  Elevator 
Co.  8  N.  D.  685,  80  N.  W.  772,  46  L.R.A.  721,  73  A.  S.  779. 

Mortgagee  may  sign  as  witness  to  chattel  mdrtgage.  Fisher  v.  Porter,  11  S.  D.  311,  77 
N.  W.  112. 

Husband  and  wife  cannot  testify  for  or  against  each  other,  except  by  consent.  Clark 
V.  Evans,  6  S.  D.  244,  60  N.  W.  862;  Kruger  v.  Dodge,  16  S.  D.  159,  87  X.  W.  965. 

Only  a  party  cannot  testify  as  against  the  representative  of  a  decedent.  Braithwaite 
T.  Aiken,  2  N.  D.  67,  49  N.  W.  419. 

A  party  is  prohibited  from  testifying  to  conversation  with  decedent  as  against  his 
representative.  Hutchinson  v.  Cleary,  3  N.  D.  270,  56  N.  W.  729;  Starkweather  v.  Bell, 
12  S.  D.  146,  80  N.  W.  183;  Bunker  v.  Taylor,  10  S.  D.  526,  74  N.  W.  450;  Bunker  v. 
Taylor,  13  S.  D.  433,  83  N.  W.  565;  Witte  v.  Koeppen,  11  8.  D.  698,  79  N.  W.  831,  74 
A.  ^.  R.  826 ;  Alexander  v.  Ransom,  16  S.  D.  — ,  92  N.  W.  418. 

Witness  may  testify  in  his  own  behalf  to  a  personal  transaction  had'  with  deceased  ad- 
ministrator as  against  his  successor.    St.  John  v.  Lofland,  6  N.  D.  140,  64  K.  W.  930. 

Testimony  relating  to  transaction  with  deceased  inadmissible  in  action  by  executor  on 
note.     Regan  v.  Jones,  14  N.  D.  591,  105  N.  W.  613. 

Evidence  of  party  to  action  in  which  administrator  is  party,  is  inadmissible  to 
prove  contents  of  'lost  correspondence  with  deceased.  Cardiff  v.  Marquis,  17  N.  D. 
110,  114  N.  W.  1088. 

Cashier  of  bank  which  is  party  to  action  may  testify  as  to  mailing  notice  to  deceased 
whose  executor  is  party  to  action.  First  Nat.  Bank  v.  Warner,  17  N.  D.  76,  114  N.  W. 
1085,  17  A.  &  E.  Ann.  Cas.  213. 

Mortgagee  may  testify  that  no  action  had  been  had  for  the  recovery  of  debts  secured 
by  mortgage,  in  action  against  administratrix  of  deceased  mortgagor  to  foreclose  same. 
Alexander  v.  Ransom,  16  S.  D.  302,  92  N.  W.  418. 

Wife  cannot  testify  against  husband,  without  his  consent,  in  prosecution  for  incest. 
State  v.  Burt,  17  S.  D.  7,  62  L.R.A.  172,  106  Am.  St.  Rep.  759,  94  N.  W.  409. 

Applicable  to  wife's  testimony  in  supplementary  proceedings  against  husband.  Aldous 
▼.  Olverson,  17  S.  D.  190,  95  N.  W.  917. 

Wife  is  competent  witness  in  action  b}'  husband  to  collect  indebtedness.  Guillaume 
v.  Flannery,  21  S.  D.  1,  108  N.  W.  255. 

C.  L.  6274.  S.  D.  Rev.  C.  Civ.  Proc.  600.  N.  D.  Rev.  C.  7262. 

Nonresjdent  cannot  be  served  with  process  while  attending  as  witness.  Malloy  v. 
Brewer,  7  S.  D.  587,  64  N.  W.  1120,  58  A.  S.  R.  856. 

A  nonresident  suitor  is  entitled  to  the  same  exemption.  Fisk  v.  Westover,  4  S.  D. 
233,  55  N.  W.  961,  46  A.  S.  R.  780;  Hicks  v.  Besuchet,  7  N.  D.  429,  7.5  X.  W.  793,  66  A.  «. 
R.   665. 
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C.  L.  5278.  S.  D.  Rev.  C.  Civ.  Proc.  604.  N.  D.  Bev.  C.  7206. 

AflSdavit  not  fatally  defective  because  expressing  no  venue.  State  v.  Henning,  3  S.  1). 
492,  64  N.  W.  536. 

Verified  complaint  an  affidavit  within  the  meaning  of  this  section.  Woods  v.  Pollard. 
14  S.  D.  44,  84  N.  W.  214. 

C.  L.  6281.  S.  D.  Rev.  C.  Civ.  Proc.  507.  N.  D.  Rev.  C.  7209. 

Affidavit  of  mailing  is  competent  evidence  to  prove  service.  Nind  v.  Meyers,  16  N.  D. 
400,  8  L.R.A.(N.S.)   157,  109  N.  W.  336. 

Depositions. 

C.  L.  5287.  S.  D.  Rev.  C.  Civ.  Proc.  613.  N.  D.  Rev.  C.  7275. 

Presumed  that  officer  is  not  interested  or  of  kin,  unless  contrary  made  to  appear. 
Moore  v.  Booker,  4  N.  D.  543,  62  N.  W.  007. 

C.  L.  6289.  S.  D.  Rev.  C.  Civ.  Proc.  615.  N.  D.  Rev.  C.  7277. 

Appearance  and  cross-examination  waives  objection  that  notice  does  not  give  sufficient 
time.     Bem  v.  Bern,  4  S.  D.  138,  66  N.  W.  1102. 

Notice  should  state  names  of  witnesses  to  be  examined.  Ashe  v.  Beasley  &  Co.  6  X.  D. 
191,  69  N.  W.  188. 

Notice  of  taking  between  certain  hours  is  sufficiently  specific.  J.  I.  Case  Thresh.  Hach. 
Co.  v.  Pederson,  (5  S.  D.  140,  60  N.  W.  747. 

Persons  whose  depositions  are  to  be  taken  should  be  named  in  the  notice  to  take 
depositions.     Babcock  v.  Ormsby,  18  S.  D.  358,  100  N.  W.  759. 

C.  L.  5292.  S,  D.  Rev.  C.  Civ.  Proc.  518.  N.  D.  Rev.  C.  72S2. 

Sufficiency  of  filing.    Stone  v.  Crow,  2  S.  D.  626,  51  N.  W.  335. 

Once  taken  not  invalidated  because  others  are  made  parties  plaintiff.  Salmer  v.  Latb- 
lop,  10  S.  D.  216,  72  N.  VV.  670. 

C.  L.  6293.  S.  D.  Rev.  C.  Civ.  Proc.  519.  N.   D.  Rev.  C.  728;{. 
Either  party  may  read  a,  deposition  in  evidence.    First  Nat.  Bank  v.  Elevator  Co.  11  N. 

D.  — ,  91  N.  W.  436. 

Party  in  introducing  in  evidence  deposition  taken  by  his  adversary  must  read 
whole  if  required.  First  Nat.  Bank  v.  Minneapolis  &  N.  Elevator  Co.  11  N.  D.  28ii, 
91  N.  W.  436. 

Deposition  taken  upon  due  notice  may  be  used  in  subsequent  action,  although  not 
filed.    Edwards  v.  Chicago,  M.  &  St.  P.  R.  Co.  21  S.  D.  504,  110  N.  VV.  832. 

C.  L.  5294.  S.  D.  Rev.  C.  Civ.  Proc.  520.  N.  D.  Rev.  C.  7284. 

Failure  of  notary  to  sign  certificate  to  deposition  in  official  capacity,  is  not  sub- 
Htantial  defect  where  it  is  signed  and  sealed  on  preceding  page.  Kinkade  v.  Howard, 
18  S.  D.  60,  99  N.  W.  91. 

C.  L.  5298.  S.  D.  Rev.  C.  Civ.  Proc.  524,  525.  N.  D.  Rev.  C.  7288. 

Exception  which  does  not  specify  true  groimd  of  objection,  is  insufficient.  Ueland  v. 
Dealy,  11  N.  D.  529,  89  N.-  W.  325. 

C.  L.  5298,  5299.  S.  D.  Rev.  C.  Civ.  Proc.  524,  525.  N.   D.   Rev.   C.   7288. 

On  right  to  object  to  incompetent  testimony  in  deposition  at  trial.  Raymond  v. 
Edelbrock,  15  N.  D.  231,  107  N.  W.  194. 

V.  L.  5299.  S.  1>.  Rev.  C.  Civ.  Proc.  525.  N.  D.  Rev.  C.  728.S. 

Exceptions  to  be  filed  before  commencement  of  trial.  Anderson  v.  Bank,  6  K.  D.  497, 
72  N.  W.  916;  Ueland  v.  Dealy,  11  N.  D.  — ,  89  N.  W.  325. 

C.  L.  5300.  S.  D.  Rev.  C.  Civ.  Proc.  526.  N.  D.  Rev.   C.  7289. 

Facilitates  hearing  before  trial  of  exceptions  to  depositions.  Ueland  ▼.  Deal  v.  11 
N.  D.  529,  89  N.  W.  326. 

Public  Documents,  Records,  etc. 

C.  L.  5302.  S.  D.  Rev.  C.  Civ.  Proc.  528.  N.  D.  Rev.  C.  7291- 

Foreign  statute;  authentication  of  copy.    Hannah  v.  Chase,  4  N.  D.  351.  61  K.  W.  18. 

50  A.  S.  R.  656. 

Public  diagrams,  maps,  charts,  and  official  publications.    McCall  v.  U.  S.  1  D.  307.  46 

N.  W.  608;  U.  8.  v.  Beebe,  2  D.  292, 11  N.  W.  606;  U.  S.  v.  Adams,  2  D.  306,  9  N.  W.  718. 
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C.  L.  5303.  S.  D.  Rev.  C.  Civ.  Proc.  529.  N.  D.  Rev.  C.  7292. 

Inapplicable  to  records  of  courts  of  limited  jurisdiction.  Strecker  v.  Railson,  16  N.  D. 
68,  8  L.RA.(N.S.)   1099,  111  N.  W.  612. 

Proof  of  probate  proceedings  in  sister  state  roust  be  made  by  exemplified  copies  thereof. 
Hears  v.  Smith,  19  S.  D.  79,  102  N.  W.  295. 

C.  L.  5305.  S.  D.  Rev.  C.  Civ.  Proc.  531.  N.  D.  Rev.  C.  7295. 

Jury  not  permitted  to  take  transcript  of  justice's  docket  to  jury  room.  Territory  v. 
Jones,  6  D.  85,  50  N.  \V.  528. 

c  2,   1901  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  533.  N.  D.  Rev.  C.  7207. 

Instrument  dulv  acknowledged  admissible  in  evidence.  N.  W.  Loan  Co.  v.  Jonasen,  11 
S.  D.  566,  79  N.  \V.  840:  Grandin  v.  Emmons,  10  N.  D.  223,  86  N.  W.  723. 

Record  of  instrument  admissible:  when.  Connor  v.  Corson,  13  S.  D.  550,  83  N.  W.  588; 
Williams  V.  Wait.  2  S.  D.  210,  49  N.  W.  209,  39  A.  S.  R.  768;  State  v.  Serenson,  7  S.  D. 
277.  64  N.  W.  130:  American  Mort.  Co.  v.  Stock  Co.  10  JT.  D.  290,  80  X.  W.  965;  Erskiue 
V.  Steele  Co.  4  N.  D.  339.  60  N.  W.  1050,  28  L.R.A.  645. 

Proof  of  chattel  mortgage.    Lander  v.  Propper,  6  D.  64,  50  N.  \V.  400. 

Execution  of  note,  subscribed  by  witnesses,  may  be  proven  in  same  manner  as  where 
no  witnesses  subscribe.  Mississippi  Lumber  A  Coal  Co.  v.  Kelly,  19  S.  D.  577,  104 
N.  W.  265,  9  A.  4  E.  Ann.  Cas.  449,  684. 

Certified  copy  of  acknowledged  and  dulv  recorded  mortgage,  is  admissible  in  evi- 
dence.   Bruce  v.  Wanzer,  20  S.  D.  277,  105  N.  W.  282. 

Record  of  deeds  in  chain  of  title  admissible  on  purchaser's  testimony  that  none  of  the 
instruments  were  received  or  heard  of.    Reeder  v.  Wilber,  18  S.  D.  426,  100  N.  W.  1099. 

C.  L.  5309.  S.  D.  Rev.  C.  Civ.  Proc.  534.  X.  D.  Rev.  C.  7300. 

As  to  manner  of  proof  of  official  records  or  documents.  Svkes  v.  Beck,  12  N.  D. 
242,  12  N.  W.  844. 

C.  L.  5309,  5310.  S.  D.  Rev.  C.  Civ.  Proc.  534,  535.    X.  D.  Rev.  C.  7298,  7299. 

Annlicable  onlv  to  domestic  records.  Miller  v.  Northern  P.  R.  Co.  18  X.  D.  19, 
118  N.  W.  344. 

C.  L.  5310.  S.  D.  Rev.  C.  Civ.  Proc.  535.  N.  D.  Rev.  C.  7299. 

Entries  in  postmaster's  book  of  advices  received  and  money  orders  drawn  competent 
evidence  of  facts  stated.    State  v.  Hall,  16  S.  D.  6,  65  L.R.A.  151,  91  X.  W.  325. 

C.  L.  5311.  S.  D.  Rev.  C.  Civ.  Proc.  536.  X.  D.  Rev.  C.  7301. 

Copies,  when  to  be  under  seal.    Woods  v.  Sheldon,  9  S.  J).  392,  69  X.  W.  602. 

Certificate  from  public  officer,  evidence  onlv  when  made  so  bv  law.  Billingslev  v. 
Hiles,  6  S.  D.  445,  61  X.  W.  687. 

Certifying  officer  is  not  authorized  to  certify  that  certain  fact  does  or  does  not 
appear  of  record.    Sykes  v.  Beck,  12  N.  D.  242,  96  N.  W.  844. 

C.  L.  6312.  S.  T>.  Rev.  C.  Civ.  Proc.  537.  X.  D.  Rev.  C.  7302. 

Presumption  of  death  after  seven  vears.  Burnett  v.  Costello,  15  S.  D.  89,  87  X.  W. 
576. 

C.  L.  5313.  S.  D.  Rev.  C.  Civ.  Proc.  538.  X.  D.  Rev.  C.  7304. 

Attornev  cannot  testifv  without  consent  of  client.  Austin  &  Co.  v.  Heiser,  6  S.  D. 
429,  61  X.W.  445:  O'Xeill  v.  Murray,  6  D.  107.  50  N.  W.  619. 

Plaintiff's  attorney  in  action  by  assignee  of  claims,  cannot  be  required  to  testify 
•s  to  advice  given  clients  and  assignors.    Dewey  v.  Komar,  21  S.  D.  117,  110  X.  W.  90. 

Presumptive  Eridrnce. 

X.  D.  Rev.  C.  7315. 
As  to  prwrnnption  that  auditor  performed  his  duty.     Fisher  v.  Betts.  12  N.  D.  197, 
96  N.  W.  132. 

N.  D.  Rev.  C.  7317. 
Presumption  as  to  coinmcivlaw  rule  as  to  carrier's  right  to  limit  its  liabilitv  being 
in  force  in  sister  state.    Hanson  v.  Great  Northern  R.  Co.  18  N.  D.  324,  121  N.  W.  78. 

As  to  presumption  that  deetl  bears  true  date.  Leonard  v.  Fleming,  13  N.  D.  629.  102 
K.  W.  308. 

Evidentiary  force  of  possession  of  certificate  of  redemption  by  supposed  debtor.  Frank- 
lin v.  Wohler,  IS  N.  D.  013,  109  X.  W.  56. 
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As  to  presumption  that  city  performed  its  duty  to  collect  special  assessment.  Pim 
Tree  Lumber  Co.  y.  Fargo,  12  N.  D.  360,  96  N.  W.  357. 

<^ii<2tcta{  yotice. 

N.  D.  Rev.  C.  73I& 
Court  is  not  compelled  to  take  judicial  notice  of  judgment  because  docket   thereof 
is  introduced.    Amundson  v.  Wilson,  11  N.  D.  193,  91  N.  W.  37. 

N.  D.  Rev.  C.  7319. 
As  to  judicial   notice  of  history  of   act   in   legislature.     State   ex   rel.   Erickson  t. 
Burr,  16  N.  D.  581,  113  N.  W.  705. 

Court  takes  judicial  notice  of  use  of  "standard"  time.  Olson  v.  Casselman,  15  N.  D. 
34,   105  N.   W.  1105. 

MotUm»  and  Orders. 

C.  L.  5324.  S.  D.  Rev.  C.  Civ.  Proc.  549.  N.  D.  Rev.  C.  7321-26. 

Order  for  appointment  of  referee  to  take  affidavit  of  witness.  Pierie  v.  Berg,  7  S.  D. 
678,  64  N.  W.  1130. 

Objection  to  order  on  ground  that  it  fails  ifi  enumerate  evidence  and  papers  cannot 
be  first  taken  on  appeal.    Gooler  v.  Eidsness,  18  N.  D.  338,  121  K.  W.  83. 

C.  L.  5325.  S.  D.  Rev.  C.  Civ.  Proc.  550.  N.  D.  Rev.  C.  7387. 

Court  may  impose  terms  on  denying  motion.  Winn  v.  Sanborn,  10  S.  D.  64S,  75 
X.  W.  201. 

Supreme  court  may  by  rule  require  more  than  six  days'  notice.  Smith  v.  Hawler, 
11  S.  D.  399,  78  N.  W.  355. 

Inapplicable  to  granting  motion  for  continuance.  Schlachter  v.  St.  Bernard's  Roman 
Catholic  Church,  20  S.  D.  186,  105  N.  \N.  279. 

C.  L.  5226.  S.  D.  Rev.  C.  Civ.  Proc.  551.  N.  D.  Rev.  C.  7328w 

Time  within  which  exceptions  to  charge  may  be  taken  may  be  extended,  though  sud 
time  has  elapsed.    Lindblom  v.  Sonstelie,  10  N.  D.  140,  86  N.  W.  357. 

Notices  and  Filling,  and  Service  of  Papers, 

C.  L.  5328.  S.  D.  Rev.  C.  Civ.  Proc.  553.  N.  D.  Rev.  C.  7331. 

Service  upon  attorney.  McKenzie  v.  Water  Co.  6  N.  D.  361.  71  N.  W.  608 ;  Haseltine  v. 
Browne,  9  S.  D.  351,  69  N.  W.  579;  Houser  v.  Nolting,  11  S.  D.  483,  78  N.  W.  955. 

As  to  validity  of  service  of  notice  of  appeal  by  mail.  Gooler  v.  Eidsness,  18  X.  D. 
338,  121  N.  W.  83. 

C.  L.  5329.  S.  D.  Rev.  C.  Civ.  Proc.  554.  N.  D.   Rev.  C.  7332. 

Notice  of  appeal  may  be  served  by  mail.  Gooler  v.  Eidsness,  18  N.  D.  338,  121  X. 
W.  83. 

Service  by  mail  is  complete  from  time  paper  is  deposited  in  post  office  properly 
Hddresiied  and  post  paid,  although  not  received.  Griffin  v.  Walworth  County,  20  S.  D. 
142.  104  N.  W.  1117. 

C.  L.  5331.  S.  D.  Rev.  C.  Civ.  Proc.  556.  N.  D.  Rev.  C.  7334. 

Service  by  mail  dates  from  time  of  mailing.  Clyde  v.  Johnson,  4  N.  D.  92,  58  X.  W. 
512. 

C.   L.  5336.  S.  D.  Rev.  C.  Civ.  Proc.  561.  K  D.  Rev.  C.  7339. 

Service  of  notice  of  appeal  from  justice  court  may  be  served  on  adverse  party,  instead 
to  attorney.    Richmire  v.  Elevator  Co.  11  N.  D.  — ,  92  N.  W.  819. 

Service  upon  attorney.  McKenzie  v.  Water  Co.  0  N.  D.  361,  71  N.  W.  608;  McKittrick 
V.  Pardee,  8  S.  D.  39,  65  X.  W.  23. 

Pa()ers  may  be  served  on  adverse  party  instead  of  his  attorney  on  appeal  from 
justice's  court.    Ricliraier  v.  Andrews  4  G.  Elevator  Co.  11  N.  D.  463.  92  X.  W.  819. 

Service  of  notice  of  appeal  on  attorney  for  adverse  party,  is  sufficient.  Xational 
Bank  of  Commerce  v.  Pick.  13  N.  D.  74,  99  X.  W.  63. 

Service  of  notice  of  time  and  place  of  trial  on  defendant's  attorney  in  justice's 
court  action,  is  sufficient.    McFarland  v.  Cruickshank,  22  S.  D.  189,  116  N.  W.  71. 

C.  L.  5337.  S.  D.  Rev.  C.  Civ.  Proc.  562.  "   X.  D.  Rev.  C.  7340. 

Service  of  an  order  for  payment  of  alimony  must  be  on  party,  before  contempt  pro- 
ceedings brought.    Iar.<<on  v.  Larson,  9  S.  D.  1,  67  X.  W.  842. 


Digitized  by 


Google 


STATUTORY  ANNOIATIOXS.  1227 

MiaceUaneous  Protisiona. 

C.  L.  5342.  S.  D.  Rev.  C.  Civ.  Proc.  567.  N.  D.  Rev.  C.  7335. 

When  cause  of  action  in  tort  n^ay  be  joined  with  one  upon  contract.  Aultman  &.  Co. 
V.  Ferguson,  8  S.  D.  458,  66  N.  W.  1081. 

Several  appeals  from  order  laying. out  highway  should  not  be  consolidated.  Williams 
V.  Turner  Township,  15  S.  D.  182,  87  N.  W.  968. 

V.  L.  5343.  S.  D.  Rev.  C.  Civ.  Proc.  568.  N.  D.  Rev.  C.  7340. 

When  action  deemed  to  be  pending.  Mach  v.  Blanchard,  15  S.  D.  432,  90  N.  W.  1042; 
Klder  v.  Min.  Co.  11  S.  D.  595,  79  X.  W.  834;  Glaspel  v.  Ry.  Co.  144  U.  8.  211,  36  I* 
<'d.  409,  12  S.  Ct.  R.  693. 

One  purchasing  subject  matter  of  action  after  judgment  and  before  appeal  as  pur- 
chaser pendente  lite.    Sykes  v.  Beck,  12  K.  D.  242,  96  N.  W.  844. 

As  to  cause  of  action  being  extinguished  by  satisfaction  of  judgment.  Signor  r. 
flark,  13  N.  D.  35,  99  N.  W.  68. 

An  action  is  terminated  when  time  for  appeal  has  expired.  Bright  v.  Juhl,  16  S.  D. 
(40,  93  N.  W.  648. 

Judgment  as  bar  before  time  for  appeal  has  expired.  Lumley  v.  Miller,  23  S.  D.  16, 
119  N.  W.  1014. 

Quo  Warranto. 

C.  L.  5345.  8.  D.  Rev.  C.  Civ.  Proc.  570.  N.  D.  Rev.  C.  7349 

This  and  following  sections  not  repealed  by  state  Constitution.  Wright  v.  Lee,  4  8.  IX 
237,  55  N.  W.  931. 

Grounds  of  action  or  remedy  obtainable  by  quo  warranto  proceeding  not  enlarged. 
Wishek  v.  Becker,  10  N.  D.  63,  84  N.  W.  590. 

To  annul  existence  of  corporation  may  be  instituted  in  name  of  state.  State  v.  Union 
Inv.  Co.  7  S.  D.  51,  63  N.  W.  232;  I>udley  v.  DakoU  Hot  Springs  Co.  11  8.  D.  559,  79 
N.  W.  839. 

Supreme  court  will  not  ordinarily  assume  jurisdiction.  State  v.  McLean  County,  11 
N.  D.  — ,  92  N.  W.  385. 

C.  L.  5346.  8.  D.  Rev.  C.  Qv.  Proc.  571.  N.  D.  Rev.  C.  7384. 

Undertaking  on  appeal  need  not  be  approved  and  filed  before  service  on  appellee;  nor 
before  clerk's  approval  of  undertaking  is  served.  Eldridge  v.  Knight,  11  N.  D.  562,  93 
N.  W.  860. 

C.  L.  5348.  8.  D.  Rev.  C.  Civ.  Proc.  573.  N.  D.  Rev.  C.  7351. 

Action  by  state  against  person  usurping  office.  State  v.  Sheldon,  8  8.  D.  525,  67  X.  W. 
«13;  State  V.  Finnerud,  7  8.  D.  237,  64  N.  W.  121;  Wishek  v.  Becker,  10  N.  D.  63,  84 
X.  W.  590. 

C.  L.  5350.  S.  D.  Rev.  C.  Civ.  Proc.  576.  N.  D.  Rev.  C.  7353. 

Officers  having  prima  facie  title  entitled  to  possession  pending  investigation.  State  v. 
Herried,  10  S.  D.  16,  71  N.  W.  319. 

Title  to  office  may  be  tried  by  quo  warranto.  State  v.  Callahan,  4  N.  D.  481,  61 
N.  W.  1025. 

Proceedings  against  persons  usurping  office.  Territory  v.  Hauxhurs,  3  D.  205,  14  N. 
W.  432;  State  v.  Gardner,  3  8.  D.  553,  54  K.  W.  606. 

Action  to  vacate  charter  or  annul  existence  of  corporation.     State  v.  Investment  Co. 

7  S.  D.  51.  63  N.  W.  232;  Dudlev  v.  Dakota  Hot  Springs  Co.  11  S.  D.  559,  79  N.  W.  839; 
Wright  v.  Lee,  4  8.  D.  237,  55  N.  W'.  931. 

Actions  By  and  Against  Corporations. 

N.  D  Rev.  C.  7362. 

No  proof  01  corporate  capacity  required  unless  desired.    First  M.  E.  Church  v.  Fadden, 

8  N.  D.  162,  77  N.  W.  615. 

N.  D.  Rev.  C.  7375-7378. 

As  to  right  of  creditor  without  judgment  to  bring  action  on  behalf  of  all  creditors  to 
enforce  stockholders'  liabilities  under  §  4221.  Marshall-Wells  Hardware  Co.  v.  Xew 
Era  Coal  Co.  13  N.  D.  396,  100  N.  W.  1084. 

N.  D.  Rev.   C.  7381. 

As  to  when  injunction  prohibiting  creditor  from  proceeding  with  action  against  in- 
solvent corporation  will  not  be  granted.    Marshall-Wells  Hardware  Co.  v.  Xew  Era  Coal 
.Co.  13  N.  D.  396.  100  N.  W.  1084. 
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N.  D.  Bev.  C.  7394. 

Actions  to  recover  penalties  and  forfeitures;  in  whone  name  brought.    State  v.  Messim, 

9  N.  D.  186,  82  N.  W.  737;  State  v.  Hogan,  8  N.  D.  301,  78  N.  W.  1051.  73  A.  S.  R. 
759,  45  L.R.A.  166. 

N.  D.  Rev.  C.  7398. 

As  to  pleading  statute  in  action  to  recover  penalty  under  it.  Sheets  v.  Proaaer, 
16  N.  D.  180,  112  N.  W.  72. 

Partition  of  Real  Property. 

C.  L.  5362.  S.  D.  Rev.  C.  Civ.  Proc  587.  N.  D.  Rev.  C.  740t 

Partition  authorized  only  when  several  cotenants  possess  property.  Wells  v.  Sweeney, 
16  S.  D.  489,  102  Am.  St.  Rep.  813,  94  N.  W.  394. 

Foreclosure  of  Mortgages. 

C.  L.  5411.  S.  D.  Rev.  C.  Civ.  Proc.  636.  N.  D.  Rev.  C.  7453-54. 

Foreclosure  by  advertisement;  injunction  of.  William  McCann  v.  Mortg.  Bank  t  Inv. 
Co.  3  N.  D.  172,  54  N.  W.  1026;  James  River  Lodge  v.  Campbell,  6  S.  D.  157,  60  N.  W. 
750;  Nichols  v.  Tingsted,  10  X.  D.  172,  86  N.  W.  694. 

Not  by  advertisement,  in  absence  of  express  power  of  sale.  Grant  v.  Mort.  Co.  3  S.  D. 
390,  53  X.  W.  746;  Male  v.  LongstalT,  9  S.  D.  389,  69  X.  W.  577. 

Death  of  mortgagor  does  not  terminate  power  of  sale.  Reilly  v.  Phillips.  4  S.  D.  604, 
57  X.  W.  780;  Urandin  v.  Emmons,  10  X.  D.  223,  86  N.  W.  723. 

Application  by  mortgagor  for  injunction  an  ex  parte  proceeding;  counter  affidavits  not 
allowed.    Commercial  Bank  v.  Smith,  1  S.  D.  28,  44  N.  W.  1024. 

Certificate  of  sale  by  deputy.  Hodgdon  v.  Davis,  6  D.  21,  50  X.  W.  478;  Wilson  t. 
Russell,  4  D.  376,  31  N.  W.  645. 

By  advertisement  is  with  due  process  of  law.  Robinson  v.  McKinnev,  4  D.  290,  29 
X.  W.  658. 

Procedure  by  which  injunction  against  foreclosure  of  mortgage  by  advertisement  is  ob- 
tained is  not  !ipecial  proceeding  on  which  to  base  appeal.  Iracy  v.  Scott,  13  X.  D.  577, 
101  X.  W.  905. 

Purchaser  of  land  at  tax  sale  cannot  enjoin  foreclosure  of  mortgage  by  virtue  of 
statute.    Scott  v.  District  Ct.  15  X.  D.  259,  107  X.  W.  61. 

As  to  right  to  resist  foreclosure  of  mortgage  by  setting  up  usury.  Grove  t.  Great 
Xorthern  Loan  Co.  17  X.  D.  352,  116  X.  W.  345. 

C.  L.  5411,  5412.      S.  D.  Rev.  C.  Civ.  Proc.  636,  637.      N.  D.  Rev.  C.  7453,  7454,  7457. 

Mortgage  containing  power  of  sale  may  be  foreclosed  by  advertisement  although  re- 
cording onicer  omitted  to  transcribe  such  power.  Shelby  v.  Bowden,  16  S.  D.  531,  94  X. 
W.  410. 

Sufficiency  of  acknowledgment  of  assignment  of  trust  deed  by  corporation  to  record 
same.    Eriok'^rin  v.  Conniff,  19  S.  D.  41,  101  X.  W.  1104. 

C.  L.  5412.  S.  D.  Rev.  C.  Civ.  Proc.  637.  X.  D.  Rev.  C.  7457. 

.Assignment  must  be  recorded  before  foreclosure.  Hickey  v.  Richards,  3  D.  346,  20  X. 
W.  428;  Morris  v.  McKnight,  1  N.  D.  260,  47  X.  W.  375. 

That  no  action  has  been  commenced  is  an  essential  prerequisite.  Rudolph  v.  Herman, 
4  S.  D.  283.  56  X.  W.  901. 

One  must  be  owner  and  holder  of  record  title  of  mortgage  before  he  can  foreclose  by 
advertisement.     Hebden  v.  Bina,  17  X.  D.  235,  116  X.  W.  85. 

Attempted  forclosure  by  assignee  without  recording  assignment,  is  invalid,  hutg- 
maack  v.  Keith.  19  S.  D.  351,  103  X.  W.  210. 

C.  L.  5413.  S.  D.  Rev.  C.  Civ.  Proc.  638.  N.  D.  Rev.  C.  745S- 

Xotes  secured  by  mortgage  share  pro  rata,  though  due  at  different  times.  Commercial 
Bank  v.  Jackson,  7  S.  D.  135,  63  X.  W.  548. 

C.  L.  5414.  S.  D.  Rev.  C.  Civ.  Proc.  639.  X.  D.  Rev.  C.  7459. 

First  publication  must  be  made  at  least  fortv-two  days  before  day  of  sale.  Finla^-son 
v.  Peterson,  5  X.  D.  587,  67  X.  W.  953,  57  A.  S.  R.  684,  33  L.  R  A.  532. 

Publication  for  forty  days  sufTicient  under  Xorth  Dakota  statute  as  amended.  Mc- 
Donald v.  Xordvke  Marmon  Co.  9  N.  D.  290,  83  N.  W.  6 ;  Grandin  v.  Emmons,  10  X.  D. 
223,  80  X.  W.  723. 

Publication  in  paper  of  general  circulation,  sufficient.  Smith  v.  Commercial  Bank.  7 
S.  D.  463.  04  X.  W.  529;  Tsenery  v.  Mort.  Co.  11  S.  D.  506,  78  N.  W.  991. 
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Applicable  to  foreclosure,  after  enactment  of  statute,  of  mortgage  executed  before. 
Olson  V.  Caaselman,  15  N.  D.  34,  105  N.  W.  1106. 

Publication  once  in  each  week  covering  37  days,  is  for  6  successive  weeks.  Tbomas  v. 
Issenhuth,  18  S.  D.  303,  100  N.  W.  436. 

C".  L.  5415.  S.  D.  Rev.  C.  Civ.  Proc.  640.  N.  D.  Rev.  C.  7460. 

Mere  inaccuracies  in  notice  will  not  invalidate  sale.  Iowa  Invest.  Co.  v.  Shepard,  8  S. 
D.  332,  66  N.  W.  451. 

C.  L.  5416.  S.  D.  Rev.  C.  Civ.  Proc.  641.  N.  D.  Rev.  C.  7461. 

Sale  by  deputy.  First  M.  E.  Church  v.  Fadden,  8  N.  D.  162,  77  N.  VV.  615;  Wilson  v. 
Russell,  4  D.  376,  31  N.  W.  645. 

C.  L.  5418.  S.  D.  Rev.  0.  Civ.  Proc.  643.                  N.  D.  Rev.  C.  7462. 
Sale  of  parcels  separately.  Thompson  v.  Browne,  10  S.  D.  344,  73  N.  W.  194 ;  Middle- 
sex Banking  Co.  ▼.  Lester,  7  S.  D.  33.3,  64  N.  W.  168;  Kirby  v.  Howie,  9  S.  D.  471,  70 
N.  W.  640. 

C.  L.  5420.  S.  D.  Rev.  C.  Civ.  Proc.  645.  N.  D.  Rev.  C.  7464. 

Failure  to  file  certificate  of  sale  within  ten  days.  Johnson  t.  Day,  2  N.  D.  295,  60  N. 
W.  701;  Martin  v.  Hawthorne,  5  N.  D.  66,  63  N.  W.  895. 

Year  of  redemption  commences  to  run  on  day  of  sale.  Trenery  v.  Mort.  Co.  11  S.  D.  606, 
78  X.  W.  991. 

Execution  of  certificate  by  deputy.  Hodgdon  v.  Davis,  6  D.  21,  50  N.  W.  478. 

Efl'ect  of  certificate  and  not  of  sale  is  meant  in  reference  to  execution  statute.  North 
Dakota  Horse  &  CatUe  Co.  v.  Serumgard,  17  N.  D.  466,  29  L.  R.  A.  (N.S.)  508,  117  N. 
W.  453. 

c.  140,  1893  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  646.  N.  D.  Rev.  C.   7465. 

Redemption  from  previous  redemptioner.  Brooks  v.  O'Connor,  6  N.  D.  2^5,  69  N.  W. 
692;  Rudolph  v.  Herman,  4  S.  D.  283,  56  N.  W.  901. 

.    Time  of  redemption  limited  to  one  year.    Nichols  v.  Tingstad,  10  N.  D.  172,  86  N.  W. 
<S94. 

Extension  of  time  for  redemption  does  not  apply  to  mortgages  executed  before  its  pas- 
sage.   HoUister  v.  Donaho,  11  S.  D.  497,  78  N.  W.  959. 

Assignee  of  mortgages  is  not  redemptioner  entitled  to  redeem  from  previous  re- 
demptioner. North  Dakota  Horse  4  Cattle  Co.  v.  Serumgard,  17  N.  D.  466,  29  L.  R.  A. 
(N.S.)   508,  117  N.  W.  453. 

C.  L.  5421,  5423.                  S.  D.  Rev.  C.  Civ.  Proc  646,  648.      N.  D.  Rev.  C.  7465,  7467. 

Junior  execution  creditor,   redeeming  from  mortgage  foreclosure,  continues  to  be  a 

creditor  and  is  also  subrogated  to  rights  of  mortgagee.  MacGregor  v.  Pierce,  17  S.  D. 
51,  95  N.  W.  281. 

C.  L.  6424.  S.  D.  Rev.  C.  Civ.  Proc.  649.  N.  D.  Rev.  C.  7468. 
Surplus  proceeds  from  sales  to  be  paid  mortgagor.    Johnson  v.  Day,  2  N.  D.  296,  50  N. 

W.  701;  Clvde  v.  Johnson,  4  N.  D.  92,  58  N.  W.  612;  Aultman  &  Co.  v.  Siglinger,  2  S. 

D.  442,  60  N.  W.  911;  Reilly  v.  Phillips,  4  S.  D.  604,  67  N.  W.  780. 

C.  L.  5428.  S.  D.  Rev.  C.  Civ.  Proc.  653. 

Effect  of  recitals  in  sheriff's  deed.  Hannah  t.  Chase,  4  N.  D.  351,  61  N.  W.  18,  50 
A.  S.  R.  656. 

C.  L.  5431.  S.  D.  Rev.  C.  Civ.  Proc.  656.  N.  D.  Rev.  C.  7477. 

Mortgagee  ma}'  recover  amount  due  at  rendition  of  judgment  in  foreclosure  action. 
Russell  V.  Wright,  23  S.  D.  338,  121  N.  W.  842. 

C.  L.  6433.  S.  D.  Rev.  C.  Civ.  Proc.  658.  N.  D.  Rev.  C.  7479. 

Owner  of  equity  of  redemption  the  only  necessary  party  defendant.  Carpenter  v. 
Ingalls,  3  S.  D.  49,  51  N.  W.  348,  44  A.  S.  R.  753. 

€.  L.  6436.  S.  D.  Rev.  C.  Civ.  Proc.  660.  N.  D.  Rev.  C.  7481. 

Effect  of  taking  judgment  for  debt  prior  to  foreclosure.  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Stock  Co.  10  S.  D.  191,  72  N.  W.  460:  Bennett  v.  Ellis,  13  S.  D.  401,  83  N.  W.  429; 
Rudolph  V.  Herman,  4  S.  D.  283,  56  N.  W.  901. 

Allegation  of  no  other  proceeding;  sufficiency.  Fisher  T.  Bouisson,  3  N.  D.  493,  67 
N.  W.  605. 
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C.  L.  5437.  S.  D.  Rev.  C.  Civ.  Proc.  662.  N.  D.  Rev.  CX  7483. 

Effect  of  recitalt  in  sheriff's  deed.  Hannah  v.  Chase,  4  X.  D.  351,  61  N.  W.  18,  50  A. 
S.  R.  656;  Nichols  v.  Tingstad,  10  N.  D.  172,  86  N.  \V.  694;  Thurber  v.  Miller,  11  a  D. 
124,  75  N.  W.  900;  Wilson  v.  Russell,  4  D.  376,  31  N.  W.  646. 

As  to  "foreclosure  sale"  including  all  proceedings  for  foreclosure  of  right  of  redemj^ 
tion  by  sale  and  deed.  North  Dakota  Horse  4  Cattle  Co.  v.  Serumgard,  17  N.  D.  4«6,  29 
L.  R.  A.   (N.S.)  508,  117  N.  W.  453. 

C.  L.  5444.  S.  D.  Rev.  C.  Civ.  Proc.  670.  N.  D.  Rev.  C.  7490. 

Sale  of  entire  premises  by  order  of  court.  Scottish-American  Mort.  Co.  v.  Reeve,  7 
N.  D.  99,  72  N.  Vf.  1088. 

Foreclosure  of  Chattel  Mortgages. 

N.  D.  Rev.  C.  7513. 
Foreclosure;  claims  of  third  party.    Hawk  v.  Konouzki,  10  N.  D.  37,  84  N.  W.  563. 

N.  D.  Rev.  C.  7505. 
Order  for  stay  unnecessary.     Nat.  Bank  v.  Hanberg,  10  N.  D.  383,  87  N.  \V.  1006. 

N.  D.  Rev.  C.  7509. 
Second  mortgagee 'may  redeem  from  chattel  mortgage  sale  bv  advertisement.     Brown 
V.  Smith,  13  N.  D.  580,  102  N.  W.  171. 

N.  D.  Rev.  C.  7515. 
Counterclaim  for  damages  by  reason  of  seizure  of  property  under  warrant  cannot  be  aet 
up  in  action  in  which  undertaking  is  given.    Htrehlow  v.  McLeod,  17  N.  D.  457,  117  N. 
W.  525,  17  A.  4  E.  Ann.  Cas.  423. 

Actions  to  Determine  Conflicting  Claims  to  Real  Property. 

C.  L.  C449.  S.  D.  Rev.  C.  Civ.  Proc.  675.  N.  D.  Rev.  C  7519. 

Action  is  purely  equitable,  and  verdict  of  jury  only  advisory.  Reichelt  v.  Perry,  15 
S.  D.  601,  91  N.  W.  469;  O'Neil  v.  Tyler,  3  ,N.  D.  47.  53  N.  W.  434. 

Holder  of  tax-sale  certificate  has  claim  of  estate  or  interest  within  meaning  of  Ism. 
Clark  V.  Darlington,  7  S.  D.  148,  63  N.  W.  771,  58  A.  S.  R.  835. 

Beneficial  owner  of  land  may  maintain  action.  Dalrymple  v.  Trust  Co.  9  N.  D.  306,  83 
N.  W.  245. 

Defendant  must  allege  and  prove  facta  upon  which  his  claim  is  based.  Fnim  v.  Weaver. 
13  S.  D.  457,  83  N.  W.  679 ;  Shuttuck  v.  Smith,  6  N.  D.  56,  69  N.  W.  5. 

Complaint;  sufficiency  of.  Bennett  v.  Darling,  15  S.  D.  1,  86  N.  W.  751:  Cimpbell  v. 
Trust  Co.  14  S.  D.  483,  85  N.  W.  1015;  Hale  v.  Grigsby,  12  S.  D.  198,  80  N.  W.  199: 
Brace  v.  Van  Eps,  12  S.  D.  191,  80  N.  W.  197. 

Counterclaim  by  defendant  asking  that  title  be  quieted  in  him.  Power  v.  Bowdle.  3 
N.  D.  107,  64  N.  W.  404,  44  A.  S.  R.  511,  21  L.  R.  A.  328;  Betts  v.  Signor.  7  N.  D.  399. 
75  N.  W.  781. 

Liens;  how  far  adjudicated  in  this  action  McHenry  v.  Kidder  County,  8  N.  D.  413.  7!> 
N.  W.  875;  Roberts  v.  First  Nat.  Bank,  8  N.  D.  504,  79  N.  W.  1049;  Buxton  v-  Sargent. 
7  N.  D.  503,  75  N.  W.  811 ;  O'Neil  v.  Tyler,  3  N.  D.  47,  53  N.  W.  434. 

Defendant's  title  material  only  after  plaintiff  lias  shown  right  in  himself  superior  ti> 
defendant's  right.    Hannah  v.  Chase,  4  N.  D.  351,  61  N.  W.  18,  50  A.  S.  R.  656. 

Authorizes  lienor  to  maintain  action  to  determine  adverse  claims  against  property. 
Blakemore  v.  Roberts,  12  N.  D.  394,  96  N.  W.  1029. 

Court  must  determine  all  claims  set  forth  in  defendant's  answer  in  action  brought  to 
determine  adverse  claims.    Spencer  v.  Beiseker,  15  N.  D.  140,  107  N.  W.  189. 

Judgment  reforming  deed  and  allowing  foreclosure  proper  in  action  to  detenniae 
adverse  claims.     Murphy  v.  Plankinton  Bank,  18  S.  D.  317,  100  N.  W.  614. 

Owner  of  note  secured  bv  trust  deed  mav  maintain  action  to  quiet  title  against  one 
claiming  adversely.    Battelle  v.  Wolven,  19  "S.  D.  87,  102  N.  W.  297. 

Necessity  of  plaintiff  recovering  upon  strength  of  own  title  in  action  under  statate 
Conrad  v.  Adier,  13  N.  D.  199,  100  N.  W.  722. 

Parties  to  action  to  obtain  possession  of  real  property  and  determine  adverse  elains 
are  entitled  to  jury  trial.     Burleigh  v.  Hecht.  22  S.  D.  301,  117  N.  W.  367. 

C.  L.  5449,  6452.  S.  D.  Rev.  C.  Civ.  Proc.  675,  678.       N.  D.  Rev.  C.  7519,  7523. 

Adjudication  as  to  title,  is  bar  to  action  as  to  any  title  claimed  bv  either  partr  at 
commencement  of  action.  Remilliard  v.  Authier,  20  S.  D.  290,  4  L.R.A.(N.S.)  295,' lOS 
N.  W.  626. 
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C.  L.  5449-5458.  S.  D.  Rev.  C.  Civ.  Proc.  675-«84.        N.  D.  Rev.  C.  7519-7531. 
Not  unconatitutional  as  embracing  more  than  one  subject.    Eaton  v.  Guarantee  Co.  11 

N.  D.  79,  88  N.  W.  1029. 

Validity  of  judgment  in  action  to  quiet  title  under  statute.    Skjelbred  v.  Shafer,  15  N. 

D.  .i39,  125  Am.  St.  Rep.  614,  108  N.  W.  487. 

Publication  of  summons,  in  action  to  quiet  title,  without  description  of  land,  is  in- 
sufficient notice  to  unknown  adverse  claimant.  Fenton  v.  Minnesota  Title  Ins.  &  T.  Co. 
15  N.  D.  365,  125  Am.  St.  Rep.  599,  109  N.  W.  363. 

As  to  form  of  pleading.    Schneller  v.  Flankinton,  12  N.  D.  561,  98  N.  W.  77. 

S.  D.  Rev.  C.  Civ.  Proc.  675  et  seq. 
C.  L.  5449  et  seq.  ,  N.  D.  Rev.  C.  7519  et  seq. 

As  cumulative  remedy  with  S.  D.  Laws  1903.     Buckham  v.  Hoover,  18  S.  D.  429, 
101  N.  W.  28. 
C.  L.  5451.  S.  D.  Rev.  C.  Civ.  Proc.  677.  N.  D.  Rev.  C.  7522. 

As  to  form  of  complaint  in  action  to  determine  adverse  claims.  Chaffee-Miller  Land 
Co.  V.  Barber,  12  N.  D.  478,  97  N.  W.  850. 

C.  L.  6453.  S.  D.  Rev.  C.  Civ.  Proc.  679.  N.  D.  Rev.  C.  7521. 

Tenant  in  common  entitled  to  recover  possession  as  against  stranger.  Mather  v.  Dunn, 
11  S.  D.  196,  76  N.  W.  922,  74  A.  S.  R.  788. 

C.  L.  5454.  S.  D.  Rev.  C.  Civ.  Proc.  680.  N.  D.  Rev.  C.  7529. 

Recovery  of  damages  for  withholding  property  when  plaintiff's  right  has  terminated 
ftfter  commencement  of  action.    Dunstan  v.  Ry.  Co.  2  N.  D.  46,  49  X.  W.  426. 

C.  L.  6455.  S.  D.  Rev.  C.  Civ.  Proc.  681.  N.  D.  Rev.  C.  7526. 

Void  tax  deed  constitutes  color  of  title.  Meadows  v.  Osterkamp,  13  S.  D.  571,  83  N. 
W.  624;  Parker  v.  Vinson,  11  S.  D.  381,  77  N.  W.  1023;  Stokes  v.  Allen,  16  S.  D.  421,  89 
N.  W.  1023. 

Contract  of  purchase  does  not  constitute  color  of  title.  Seymour  v.  Cleveland,  9  S.  D. 
94,  68  N.  W.  171 ;  Coleman  v.  Stalnacke,  15  S.  D.  242,  88  N.  W.  107. 

Erection  of  improvements  must  be  in  good  faith.  Hawke  v.  Deffebach,  4  D.  20,  22 
N,  W.  480;  Wood  v.  Conrad,  2  S.  D.  334,  50  N.  W.  95;  Deffeback  v.  Hawke,  115  U.  S. 
392,  29  L.  ed.  423,  6  S.  Ct.  R.  96. 

Actual  possession  under  bona  fide  claim  of  title,  sufficient  for  recovery  of  improve- 
ments.   Pendo  V.  Beakey,  15  S.  D.  344,  89  N.  W.  655. 

On  counterclaim  in  action  to  quiet  title  not  being  confined  to  value  of  improvements. 
Danielson  v.  Rua,  20  S.  D.  478,  107  N.  W.  680. 

C.  L.  5456,  5456.  S.  D.  Rev.  C.  Civ.  Proc.  681,  682.  N.  D.  Rev.  C.  7526. 

Permission  to  put  up  buildings  to  be  removed  if  grantor  needs  ground  for  mining 

purposes,  does  not  constitute  color  of  title.     Skelly  v.  Warren,  17  S.  D.  25,  94  N.  W.  408. 

C.  L.  6464.  S.  D.  Rev.  C.  Civ.  Proc.  690.  N.  D.  Rev.  C.  7537. 

No  right  to  try  land  contests.    Forbes  v.  Driscoll,  4  D.  336,  31  N.  W.  633. 

Appropriation  of  water  right  on  -public  land.  Sturr  v.  Beck,  6  D.  71,  50  N.  W.  486; 
Sturr  V.  Beck,  133  U.  S.  541,  33  L.  ed.  761,  10  S.  Ct.  R.  350. 

Right  of  settler  on  public  land  to  maintain  action  against  trespasser.  Olson  v.  Hunta- 
mer,  6  S.  D.  364,  61  N.  W.  479;  Vantongeren  v.  Hefferman,  5  D.  180,  38  N.  W.  52;  Lone 
Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.  15  S.  D.  519,  91  N.  W.  352. 

Aotion  for  Support  of  Married  Woman. 
e.  167,  1890  N.  D.  N.  D.  Rev.  C.  7541. 

Power  of  court  to  compel  husband  to  support  wife.  Bauer  v.  Bauer,  2  N.  D.  108,  49 
N.  W.  418. 

Contempts. 

N.  D.  Rev.  C.  7650. 

One  cannot  be  convicted  of  wilful  resistance  of  search  warrant  of  which  he  had  no 
notice  or  knowledge  at  the  time.  State  ex  rel.  Register  v.  McGahey,  12  N.  D.  535,  97  N. 
W.  865,  1  A.  &  E.  Ann.  Cas.  660. 

N.  D.  Rev.  C.  7552. 

Punishment  by  court  for  violation  of  in  junctional  order.  Merchant  v.  Pielke,  9  N.  D. 
245,  83  N.  W.  18. 

Payment  of  alimony  enforced  by  contempt  proceeding.  Glynn  v.  Glynn,  8  N.  D.  233, 
T7  N.  W.  694. 

N.  D.  Rev.  C.  7653. 

Criminal  contempt  in  presence  of  judge  may  be  punished  summarily.    State  v.  Root, 
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5  N.  D.  487,  67  N.  W.  590,  67  A.  S.  R.  568;  State  v.  Crum,  7  N.  D.  299,  74  N.  W.  992. 

N.  D.  Rev.  C.  7555. 
Proceeding  is  an  original  one;  change  of  judges  not  allowed.  Township  v.  Aasen,  10 
X.  D.  264,  86  X.  W.  742. 

N.  D.  Rev.  C.  7560. 

Does  not  govern  cases  under  statute  relating  to  intoxicating  liquors.  State  v.  Masaej, 
10  X.  D.  154,  86  X.  W.  225.  • 

Interrogatories  filed  under  statute  in  contempt  proceedings  must  relate  to  facts  in 
respect  to  contempt  charged.    State  v.  Harris,  14  N.  D.  501,  105  N.  W.  621. 

N.  D.  Rev.  C.  757i 
Refusal  to  testify  before  state  examiner;  power  to  compel.    Re  Camp,  7  N.  D.  69,  72 
X.  W.  912. 

N.  D.  Rev.  C.  7573. 

Affidavits  on  which  warrant  is  issued  in  contempt  proceedings,  may  be  used  on  hear- 
ing.   State  v.  Harris,  14  N.  D.  501,  105  N.  W.  621. 

Mechanica'  Ijiens. 

C.  L.  5468.  S.  D.  Rev.  C.  Civ.  Proc.  695. 

Notes  of  third  persons  are  collateral  security.  Ed.  P.  Allis  Co.  ▼.  Madison  Electrie 
Light  Co.  9  S.  D.  459,  70  N.  W.  650. 

Note  of  the  debtor  not  collateral  security.  Chas.  Betcher  Lumb.  Co.  v.  Cleveland,  13 
S.  D.  347,  83  N.  W.  366;  Hill  v.  Alliance  Building  Co.  6  S.  D.  160,  60  N.  W.  762,  56  A. 
S.  R.  819;  Wis.  Trust  Co.  v.  Robinson  &  Carey  Co.  68  Fed.  778,  15  C.  C.  A.  668. 

Unexecuted  agreement  to  accept  mortgage  to  secure  amount  due,  will  not  affect  eon- 
tractor's  right  to  mechanic's  lien.  Rolewitch  v.  Harrington,  20  S.  D.  375,  6  L<.  R.  A. 
(N.S.)  550,  107- N.  W.  207. 

C.  L.  5469.  S.  D.  Rev.  C.  Civ.  Proc.  696.  N.  D.  Rev.   C.   6237. 

Who  may  have  mechanic's  lien.     Pinkerton  v.  Le  Beau,  3  S.  D.  440,  54  N.  W.  97: 

Sutton  V.  Min.  Co.  14  S.  D.  33,  84  N.  W.  211;  Albright  v.  Smith,  2  S.  D.  577,  51  X.  W. 

590;  Fullerton  v.  Leonard,  3  S.  D.  118,  52  N.  W.  325;  Kehoe  v.  Hanson,  8  S.  D.   198. 

05  N.  W.  1076,  59  A.  S.  R.  769;  Haxtum  Co.  v.  Gordon,  2  N.  D.  246,  50  N.  W.  708,  33 

^  A.  S.-R.  776. 

Amendment  of  statute  does  not  change  right.  Mahon  v.  Surerus,  9  N.  D.  57,  81  N.  W. 
64. 

Supervising  architect  furnishing  plans  and  specifications  is  entitled  to  mechanic's  lien. 
Friedlander  v.  Taintor,  14  N.  D.  393,  116  Am.  St.  Kep.  697,  104  N.  W.  627,  9  A.  4  E.  Ann. 
Cas.  96. 

Right  of  materialman  furnishing  lumber  to  vendee  of  land  under  contract  for  purchase 
,  thereof  to  lien  on  building.    Salzer  Lumber  Co.  v.  Claflin,  16  N.  D.  601,  113  N.  W.  1036. 

As  to  when  materialman  acquires  no  mechanic's  lien  under  statute.  Christianson  Drug 
Co.  V.  Hughes,  18  X.  D.  282,  122  X.  W.  384. 

Contractor  is  entitled  to  mechanic's  lien  for  drilling  and  casing  well  on  land.  Bole- 
witch  V.  Harrington,  20  S.  D.  375,  6  L.R.A.(N.S.)  550,  107  N.  W.  207. 

C.  L.  5469,  6476.  S.  D.  Rev.  C.  Civ.  Proc.  696,  703.    N.  D.  Rev.  C.  6237,  6240. 

Subcontractor  is  entitled  to  direct  lien  for  materials  furnished  under  contract  between 

contractor  and  owner.    Robertson  Lumber  Co.  v.  State  Bank,  14  N.  D.  611,  105  N.  W. 

719. 

C.  L.  5470.  S.  D.  Rev.  C.  Civ.  Proc.  697.  N.  D.  Rev.  C.  6237. 

Payment  to  contractor  within  time  limited  for  filing  liens  will  not  defeat  subc-iit- 
tractor's  lien.  Red  Riv.  Lumb.  Co.  v.  Children  of  Israel,  7  X.  D.  46,  73  N.  W.  203 ;  Al- 
bright v.  Smith,  2  S.  D.  577,  51  N.  W.  590;  Albright  v.  Smith,  3  S.  D.  631,  64  X.  W. 
816. 

Fraudulently  filing  lien  for  greater  amount  that  due  defeats  lien.  Bohn  Mfg.  Ca  v. 
Keenan,  15  S.  D.  377,  89  N.  W.  1009. 

Statement  may  be  verified  by  agent.    Fullerton  v.  Leonard,  3  S.  D.  118,  52  N.  W.  32$. 

Description  of  property;  sufficiency  of.  Howe  &  Co.  v.  Smith,  6  N.  D.  432,  71  X.  W. 
552. 

C.  L.  5471.  S.  D.  Rev.  C.  Civ.  Proc.  698.  N.  D.  Rev.  C.  6239. 

Owner's  liabilitv  limited  to  amount  due  under  contract  at  time  services  were  per- 
formed.   Adams  v.'  Ry.  Co.  10  S.  D.  239,  72  N.  W.  577. 

Lien  is  lost  unless  filed  within  proper  time.     Congdon  &  Henry  Hdw.  Co.  v.  By.  Col 
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14  S.  D  675,  86  N.  W.  633;  Wis.  Trust  Ck).  v.  Rob.  &  Carey  Co.  68  Fed.  778,  16  C. 
C.  A.  608. 

Sufficient  to  describe  that  portion  of  road  on  which '  subcontractor  was  employed. 
Adams  v.  Ry.  Co.  12  S.  D.  424,  81  N.  W.  960. 

C.  L.  5476.  S.  D.  Rev.  C.  Civ.  Proc.  703.  N.  D.  Rev.  C.  6240. 

Mechanic's  lien  notice  need  not  state  name  of  owner.  Red.  Riv.  Lumb.  Co.  v.  Children 
of  Israel,  7  N.  D.  46,  73  N.  W.  203. 

Account  upon  which  lien  is  baaed.  Turner  v.  St.  John,  8  N.  D.  246,  78  N.  W.  340; 
Pinkerton  v.  he  Beau,  3  S.  D.  440,  54  N.  W.  97. 

Correction  of  lien  after  filing.    Sarles  v.  Sbarlow,  5  D.  100,  37  N.  W.  748. 

Lien  for  greater  sum  than  is  due;  effect  of.  McCormack  v.  Phillips,  4  D.  506,  34 
X.  W.  39.  ' 

Description  of  property;  sufficiency  of.  Howe  &  Co.  v.  Smith,  6  N.  D.  432,  71  N.  W. 
od2;  Laird-Norton  Co.  v.  Hopkins,  6  S.  D.  217,  60  N.  W.  867. 

C.  L.  5478.  S.  D.  Rev.  C.  Civ.  Proc.  706.  N.  D.  Rev.  C.  6242. 

Waiver  of  priority  by  laches.    Bastien  v.  Barras,  10  N.  D.  29,  84  N.  W.  559. 

Lien  superior  to  mortgage  executed  after  commencement  of  building.  Haxtun  Steam 
Heater  Co.  v.  Gordon,  2  N.  D.  246,  60  N.  W.  708,  33  A.  S.  R.  776. 

C.  L.  5480.  S.  D.  Rev.  C.  Civ.  Proc.  707.  N.  D.  Rev.  C.  6244. 

Party  in  possession  under  contract  of  purchase  may  subject  property  to  mechanic's 
lien.    Pinkerton  v.  Le  Beau,  3  S.  D.  440,  54  N.  W.  97. 

Priority  to  mortgage;  sale  of  building.  James  River  Lumb.  Co.  v.  Danner,  3  N.  D. 
470,  57  N.  W.  343;  Laird-Norton  Co.  v.  Herker,  6  S.  D..509,  62  N.  W.  104;  Craig  v.  Herz- 
man,  9  N.  D.  140,  81  N.  W.  288;  Gull  River  Lumb.  Co.  v.  Briggs,  9  N.  D.  485,  84  N,  W. 
349. 

Lien  upon  building  on  homestead.  Mahon  v.  Surerua,  9  N.  D.  57,  81  N.  W.  64;  McCor- 
mack V.  Phillips,  4  U.  506,  34  N.  W.  39;  Morgan  v.  Beuthein,  10  S.  D.  650,  75  N.  W.  204, 
Co  A.  S.  R.  733. 

g  4,  c.  116,  1893  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  708.  N.  D.  Rev.  C.  6245. 

Subcontractors  having  liens  must  be  made  parties  to  foreclosure.  Grand  Island  &,  W. 
C.  R.  Co.  v.  Sweeney,  103  Fed.  342,  4  C.  C.  A.  255;  Sweney  v.  Ry.  Co.  61  Fed.  3; 
Southard  v.  Smith,  8  S.  D.  230,  66  N.  W.  316;  Rust-Owen  Lumb.  Co.  v.  Fitch,  3  S.  D.  213, 
52  N.  W.  879. 

Nonresident  contractor  is  not  necessary  party  to  action  by  subcontractor  to  enforce 
mechanic's  lien.    Burgi  v.  Rudgers,  20  S.  D.  646,  108  N.  W.  253. 

C.  L.  5482.  S.  D.  Rev.  C.  Civ.  Proc.  709.  N.  D.  Rev.  C.  6247. 

As  to  joinder  of  cause  of  action  for  equitable  relief  forfeiting  mechanic's  lien  with  one 
to  recover  penalty  for  failure  to  release  lien  on  demand.  Sheets  v.  Proaser,  16  N.  D.  180, 
112  N.  W.  72. 

C.  L.  5483.  S.  D.  Rev.  C.  Civ.  Proc.  710.  N.  D.  Rev.  C.  6248. 

Party  residing  upon  land,  for  whose  immediate  use  a  house  is  built,  is  an  "owner." 
Mahon  v.  Surerus,  9  N.  D.  57,  81  N.  W.  64;  Gull  River  Lumb.  Co.  v.  Priggs,  9  N.  D. 
485,  84  N.  W.  349. 

C.  L.  6484.  S.  D.  Rev.  C.  Civ.  Proc.  711.  N.  D.  Rev.  C.  6249. 

As  to  allegations  of  complaint  in  action  to  recover  penalty  imposed  by  statute.  Sheets 
-v.  Prosser,  16  N.  D.  180,  112  N.  W.  72. 

C.  L.  5485.  S.  D.  Rev.  C.  Civ.  Proc.  712.  N.  D.  Rev.  C.  6250. 

Who  are  subcontractors.    Adams  v.  Ry.  10  S.  D.  239,  72  N.  W.  587. 

One  furnishing  materials  under  contract  with  contractor  as  subcontractor.  Robertson 
Lumber  Co.  v.  Bank  of  Edinburg,  14  N.  D.  611,  105  N.  W.  719. 

Lien  for  Keeping  and   Pasturing   Stock. 

C.  L.  5486.  S.  D.  Rev.  C.  Civ.  Proc.  722.  N.  D.  Rev.  C.  6264 

Lien  not  lost  because  temporarily  in  possession  of  owner.     Welsh  v.  Barnes,  5  N.  D 

277,  65  N.  W.  675. 

Lien  bf  chattel  mortgage  superior  to  pasture  lien.    Wright  v.  Sherman,  3  S.  D.  290. 

62  N.  W.  1093,  17  L.R.A.  792;  First  Nat.  Bank  v.  Scott,  7  N.  D.  312,  76  N.  W.  264. 
Supp.  Dak.  Dig.— 78. 
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Lien  for  Seed  Orain. 

C.  L.  6490.  S.  D.  Rev.  C.  Civ.  Proc.  731.  N.  D.  Rev.  C.  «2n. 

Necessary  averments  of  complaint.  Lavin  v.  Bradley,  1  N.  D.  291,  47  N.  W.  384;  First 
Nat.  Bank  v.  Elevator  Co.  10  S.  D.  167,  72  N.  W.  402;  Joslyn  v.  Smith,  2  N.  D.  53,  « 
N.  W.  382. 

Enforcement;  right  of  possession.    Black  v.  Elevator  Co.  7  N.  D.  129,  73  N.  W.  90. 

C.  L.  6490,  5492.  S.  D.  Rev.  C.  Civ.  Proc.  731,  733.      N.  D.  Rev.  C.  6271,  6272. 

One  furnishing  seed  grain  is  entitled  to  lien  for  full  price  thereof  although  only  part 
of  seed  is  sown.    Schlosser  v.  Moores,  16  N.  D.  185,  112  N.  W.  78. 

Description  of  land  in  seed  lien  may  include  more  than  one  tract  and  quantity 
include  seed  for  all.    Schouweiler  v.  McCaull,  18  S.  D.  70,  99  N.  W.  95. 

C.  L.  5493.  S.  D.  Rev.  C.  Civ.  Proc  734,  740. 

Lienors  are  not  affected  by  failure  to  register  to  properly  number  the  liens.  Seboih 
weiler  v.  McCaull,  18  8.  D.  70,  99  N.  W.  96. 

Threehert'  Lien. 

S  1,  c.  174,  1901  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  737.  N.  D.  Rev.  C.  6274. 

Not  unconstitutional  as  depriving  grain  buyer  of  property  without  due  process  of  Uw. 
Hahn  v.  Sleepy  Eye  Mill.  Co.  21  S.  D.  324,  112  N.  W.  843. 

§§   1-3,  c.  88,  1889  Dak.      S.  D.  Rev.  C.  Civ.  Proc  737-739.    N.  D.  Rev.  C.  6274-62;«. 

Lien  claimant  must  set  forth  quantity  of  grain  threshed  in  field  statement  Uoher 
V.  Rasmusson,  12  N.  D.  71,  96  N.  W.  152. 

Quantity  of  each  grain  threshed  need  not  be  stated  in  thresher's  lien,  when  total 
is  stated.  Mitchell  v.  Monarch  Elevator  Co.  15  N.  D.  496,  107  N.  W.  1085,  11  A.  t  E. 
Ann.  Cas.  1001. 

Lien  must  be  executed  in  duplicate  and  filed  in  both  counties  where  grain  is  gron 
in  two  counties.    Gorthy  v.  Jarvis,  15  N.  D.  509,  108  N.  W.  39. 

S  3,  e.  88,  1889  Dak.  8.  D.  Rev.  C.  Civ.  Proc  789,  N.  D.  Rev.  C.  8275. 

Only  owner  and  operator  entitled  to  lien;  notice  must  contain  description  of  laai 
Parker  v.  First  Nat.  Bank,  3  N.  D.  87,  54  N.  VV.  313;  Anderson  v.  Alseth,  6  S.  D.  566, 62 
N.  W.  435;  Martin  v.  Hawthorn,  3  N.  D.  412,  67  N.  W.  87. 

§  5,  c  88,  1889  Dsk.  S.  D.  Rev.  C.  Civ.  Proc.  741. 

Report  of  sale  on  foreclosure  to  be  filed  within  ten  days  Martin  v.  Hawthorne,  i'S.D. 
66,  63  N.  W.  895. 

Forecloaure  of  Lient. 

C.  L.   5497.  S.  D.  Rev.  C.  Civ.  Proc  744. 

Owner  of  note  secured  by  trust  deed  may  maintain  action  to  quiet  title  against  om 
claiming  adversely.    Battelle  v.  Wolven,  19  S.  D.  87,  102  N.  W.  297. 

Damage*  for  Injury  to  Persons  and  Property. 

C.  L.  5498.  S.  D.  Rev.  C.  Civ.  Proc.  746.  N.  D.  Rev.  r".  768(1 

(Before  amendment  by  North  Dakota.)  The  only  damages  recoverable  under  this  set- 
tion  are  such  as  estate  has  sustained.    Belding  v.  Ry.  Co.  3  S.  D.  369,  53  N.  W.  750. 

C.  L.  6499.  S.  D.  Rev.  C.  Civ.  Proc  746.  N.  D.  Rev.  C.  T686. 

The  word  "heir"  construed  to  mean  "child."  Lintz  v.  Min.  Co.  13  S.  D.  489,  8J 
N.  W.  570. 

Allegation  of  damages  unnecessary.  Haug  v.  Ry.  Co.  8  N.  D.  23,  77  N.  W.  97,  73  A 
8.  R.  727,  42  L.R.A.  664. 

Action  must  be  brought  by  parties  in  order  named  in  statute.  Belding  v.  Ry.  Co.  3 
S.  D.  369,  53  N.  W.  750. 

Recovery  by  son  for  death  of  father.  Smith  v.  Ry.  Co.  6  8.  D.  583,  62  N.  W.  967.  2» 
L.R.A.  673. 

C.  L.   6501.  S.  D.  Rev.  C.  Civ.  Proc  748.  N.  D.  Rev.  C.  '690. 

Presumption  as  to  negligence  in  killing  stock;  when  overcome  bv  proof.  Bostwick  '• 
Rv.  Co.  2  N.  D.  440,  51  N.  W.  781;  Sinkling  v.  Ry.  Co.  10  S.  D.'560,  74  N.  W.  10»: 
Volkeman  v.  Ry.  Co.  5  D.  69,  37  N.  W.  731 ;  Bates  v.  Ry.  Co.  4  8.  D.  394,  67  N.  W.  72; 
Huber  v.  Ry.  Co.  6  D.  392,  43  N.  W.  819;  Hodgins  v.  Ry.  Co.  3  N.  D.  382,  46  N.  W.  !»• 
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Arhitration. 

N.  D.  Rev.  C.  7692-7712. 
On  necessity  of  agreement  for  submission  to  arbitration  being  acknowledged  by  parties 
in  same  manner  as  deed.    Gessner  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  15  N.  D.  560, 
108  N.  W.  786. 

N.  D.  Rev.  C.  7695. 
Oath  of  arbitration;  award  and  its  enforcement.     Caldwell  v.  Elevator  Co.  10  N.  D. 
675,  88  N.  W.  700. 

Insolvency. 

N.  D.  Rev.  C.  7725. 
Arrest  cannot  be  made  for  things  already  done  by  debtor,  but  only  for  what  is  about 
to  be  done.    Kaeppler  v.  Red  Riv.  Val.  Nat.  Bank,  8  N.  D.  406,  79  N.  \V.  869. 

X.  D.  Rev.  C.  7748. 
Title  vests  in  assignee  as  of  date  proceedings  were  instituted.     Elton  v.  O'Connor,  6 
N.  D.  1,  68  N.  W.  84,  33  L.R.A.  624. 

N.  D.  Rev.  C.  7798. 
Discharge  not  operative  as  against  debt  contracted  under  false  pretense.    Re  Kaeppler, 
7  N.  D.  435,  76  N.  W.  789. 

Special  Proceedings  of  a  Civil  Xature. 

C.  L.  6505.  S.  D.  Rev.  C.  Civ.  Proc.  752.  N.  D.  Rev.  C.  7808. 

Party  beneficially  interested  should  l«  named  as  plaintiff,  and  proceeding  be  in  name 

of  State  ex  rel.    Smith  v.  Lawrence,  2  S.  D.  185,  49  N.  W.  7 ;  Howard  v.  City  of  Huron, 

6  S.  D.  639,  59  N.  W.  833,  26  L.R.A.  493;  Territory  v.  Cole,  3  D.  301,  10  N.  W.  418; 
State  T.  Carey,  2  N.  D.  36,  49  N.  W.  164. 

Certiorari. 

C.  L.  5507.  S.  D.  Rev.  C.  Civ.  Proc.  754.  N.  D.  Rev.  C.  7810. 

Will  not  lie  where  law  affords  plain,  speedy,  and  adequate  remedy.    Perrott  v.  Owen, 

7  S.  D.  454,  64  N.  W.  526;  American  Sav.  &  Loan  Asso.  v.  Campbell,  8  S.  D.  170,  65  N.  W. 
816;  Sioux  Falls  Nat.  Bank  v.  McKee.  3  S.  D.  1,  50  N.  W.  1057;  State  (Enderlin  Bank) 
V.  Rose,  4  N.  D.  319,  68  N.  W.  514,  26  L.R.A.  593;  Lewis  v.  Gallup,  5  N.  D.  384,  67 
N.  W.  137;  Champion  v.  Board  of  Commissioners,  6  D.  416,  41  N.  W.  739. 

OfSee  of  writ  confined  to  questions  touching  jurisdiction  of  inferior  courts,  officers, 
boards,  and  tribunals.    State  v.  Board  of  Assessment,  3  S.  D.  338,  53  N.  W.  192. 

Supreme  court  may  issue.  State  v.  Board  of  Commissioners,  1  S.  D.  292,  46  N.  W. 
1127,  10  L.R.A.  688. 

Application  for,  must  be  by  party  interested.  Sanderson  v.  WI  ~chester,  10  N.  D.  85, 
86  N.  W.  988. 

Certiorari  lies  by  state's  attorney  against  district  judge  who  has  exceeded  his  juris- 
diction in  ordering  attorney's  salary  depleted.  State  ex  rel  Clyde  v.  Lauder,  11  N.  D. 
136,  90  N.  W.  864. 

Certiorari  will  not  lie  to  review  court  order  in  condemnation  proceedings  issued  after 
judgment.    St.  Paul,  M.  &  M.  R.  Co.  v.  Blakemore,  17  N.  D.  67,  114  N.  W.  730. 

As  to  writ  of  certiorari  to  review  discretion  of  trial  court  in  transferring  criminal 
trial  to  another  county.    Zinn  v.  District  Ct.  17  N.  D.  135,  114  N.  W.  472. 

C.  L.  5507,  5509.  S.  D.  Rev.  C.  Civ.  Proc.  754,  756.        N.  D.  Rev.  C.  7810,  7812. 

Writ  of  certiorari  should  be  directed  to  board  of  county  commissioners  and  not  to 
the  auditor.    State  ex  rel.  Lindsay  v.  Boyden,  18  S.  D.  379,  100  N.  W.  761. 

C.  L.  5507,  5513.  S.  D.  Rev.  C.  Civ.  Proc.  754,  760.      N.  D.  Rev.  C.  7810,  7818! 

Certiorari  lies  to  review  action  of  board  of  election  canvassers.  State  ex  rel.  Clark  v. 
Stakke,  22  S.  D.  228,  117  N.  W.  129. 

C.  L.  6609.  S.  D.  Rev.  C.  Civ.  Proc.  756.  N.  D.  Rev.  C.  7812. 

Must  be  directed  to  proper  parties.  Van  den  Bos  v.  Board  of  Commissioners,  11  S.  D. 
190,  76  N.  W.  935. 

Cannot  be  directed  to  ex-official  after  be  has  parted  with  record  sought  to  be  reviewed. 
Be  Dance,  2  N.  D.  184,  49  N.  W.  733,  33  A.  S.  R.  768. 

Mandamus. 
C.  L.  55:7.  8.  D.  Rev.  C.  Civ.   Proc.  764.  N.  D.  Rev.  0.  7822. 

Real  party  in  interest  should  be  named  as  plaintiff.    Hcintz  v.  Moulton,  7  S.  D.  272, 
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<il  N.  W.  13S;  Howard  t.  City  of  Huron,  6  S.  D.  539,  59  N.  W.  833,  26  L.R.A.  493;  Smitk 
V.  Lawrence,  2  S.  D.  186,  49  N.  W.  7;  Territory  v.  Cole,  3  D.  301,  19  N.  W.  418. 

Where  concerna  a  large  number  of  persons  should  be  applied  for  by  attorney  general 
in  name  of  state.    State  v.  Carey,  2  N.  D.  36,  49  N.  W.  164. 

Will  only  issue  when  right  of  relator  is  clear.  Bailey  v.  Lawrence  County,  2  S.  IX 
533,  51  N.  W.  331;  Howard  v.  City  of  Huron,  6  S.  D.  180,  60  N.  W.  803;  State  v.  GetcWl, 
3  X.  D.  243,  56  N.  W.  585. 

Original  jurisdiction  of  supreme  court  to  issue  to  lower  courts  and  oflScers.  State  t. 
Nelson  County,  1  N.  D.  88,  45  N.  W.  33,  26  A.  S.  R.  609,  8  L.R.A.  283;  City  of  Bona 
V.  Campbell,  3  S.  D.  309,  53  N.  W.  182 ;  Everitt  v.  Board  of  Commissioners,  1  S.  D.  30$, 
47  N.  W.  296;  State  v.  Judge,  3  N.  D.  43,  53  N.  W.  433;  Vine  v.  Jones,  13  S.  D.  M, 
82  N.  W.  82. 

Order  of  judge  granting  peremptory  writ.  Holden  v.  Haserodt,  3  S.  D.  4,  51  N.  W.  340; 
Territory  v.  Shearer,  2  D.  332,  8  N.  W.  135;  Evans  v.  Bradley,  4  S.  D.  83,  55  N.  W.  721. 

County  official  mav  compel  commissioners  to  provide  office.  Cleary  v.  Eddy  Comity, 
2  N.  D.  397,  51  N.  W.  880;  State  v.  Porter,  15  S.  D.  387,  89  N.  W.  1012. 

Not  issue  to  compel  ofiScer  to  act  in  violation  of  restraining  order.  Wilmarth  t. 
Ritsehlag,  9  S.  D.  172,  68  N.  W.  312. 

Final  determination  is  a  judgment.  Hardy  v.  Purington,  6  S.  D.  382,  61  N.  W.  158; 
State  V.  Young,  6  S.  D.  406,  61  N.  W.  165. 

Not  issue  to  interfere  with  discretion  of  officer.  Sawyer  v.  Mahew,  10  S.  D.  18,  71 
N.  W.  141. 

Mandamus  lies  to  compel  supervisors  to  enter  their  findings  on  their  records.  Stitt 
ex  rel.  Andrews  v.  Boyden,  18  S.  D.  388,  100  N.  W.  763. 

C.  L.  5517,  5518.  S.  D.  Rev.  C.  Civ.  Proc.  764,  766.      N.  D.  Rev.  C.  7822,  7823. 

Supreme  court  may,  by  mandamus,  direct  county  auditor  which  of  two  sets  of  nomi- 

ness  to  put  on  ballot.  State  ex  rel.  Howells  t.  Metcalf,  18  S.  D.  393,  67  L.R.A.  331, 
100  N.  W.  923. 

C.  L.  6518.  S.  D.   Rev.  C.  Civ.  Proc.  765.  N.  D.  Rev.  C.  7823. 

Not  issue  where  there  other  plain,  speedy,  and  adequate  remedy.  Taubman  v.  Board 
of  Commissioners,  14  8.  D.  206,  84  N.  W.  784. 

When  issued  to  compel  inferior  officer  or  court  to  perform  duty.  Territory  v.  McPher- 
8on,  6  D.  27,  50  N.  W.  351 ;  Kaeppler  v.  Pollock,  8  N.  D.  59,  76  N.  W.  987 ;  DriscoU  t. 
Jones,  1  S.  D.  8,  44  N.  W.  726. 

Writ  need  not  contain  recitals  of  application.  Van  den  Bos  ▼.  Board  of  Commis- 
sioners, 11  S.  D.  190,  76  N.  W.  935. 

Granting  writ;  to  what  extent  discretionary.  Territory  v.  Wallace,  1  N.  D.  85,  44 
N.  W.  1077. 

As  to  mandamus  being  unavailable  to  compel  judge  to  determine  matter  where  appeal 
lies  from  his  decision.  State  ex  rel.  Atty.  Gen.  v.  District  Ct  13  N.  D.  211,  100  N.  W. 
248. 

C.  L.  5522,  5527.  S.  D.  Rev.  C.  Civ.  Proc.  769,  774.    N.  D.  Rev.  C.  7827,  7831 

Damages  in  mandamus  may  be  fixed  by  jury  where  appellate  court  decides  that  pUiB- 
tilT  is  entitled  to  deed.    HoUister  v.  Donahoe,  16  S.  D.  206,  92  N.  W.  12. 

Prohibition. 

C.  L.  5530,  5631.  S.  D.  Rev.  C.  Civ.  Proc.  777,  778.         N.  D.  Rev.  C.  7835, 7831. 

Afi  to  when  writ  of  prohibition  lies  in  drainage'  proceedings.  State  ex  rel.  Doigu 
v.  Fisk,  15  N.  D.  210,  107  N.  W.  191. 

Prohibition  is  not  available  to  arrest  proceedings  of  district  court  on  indictmeit 
found  by  grand  jury  irregularly  impaneled.  Zinn  v.  District  Ct.  17  N.  D.  128,  114  N. 
W.  475. 

t.  L.  5531.  S.  D.  Rev.  C.  Civ.  Proc.  778.  N.  D.  Rev.  C.  783*. 

May  issue  by  su].  i.c  court  to  lower  court.  Gates  (State)  v.  McGee,  15  S.  D.  247, 
88  N.  W.  115. 

Miscellaneoui  Provisions. 

C.  L.  5535.  S.  D.  Rev.  C.  Civ.  Proc.  782.  '     N.  D.  Rev.  0.  784J. 

Statute  of  limitations  applies  to  mandamus  proceedings  the  same  as  other  tctioi*- 
Coler  v.  Sterling,  15  S.  D.  415,  89  N.  W.  1022. 
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C.  L.  5536.  S.  D.  Rev.  C.  Civ.  Proc.  783.  N.  D.  Rev.  C.  7841. 

County  auditor  not  "party  aggrieved"  by  judgment  annulling  order  of  county  com- 
missioners.   State  ex  rel.  Lindsay  v.  Boyden,  18  S.  D.  370,  100  N.  W.  761. 


SUMMARY  PROCEEDINGS. 
Svbmittinff  a  Controverty  without  Action. 

C.  L.  6640.  S.  D.  Rev.  C.  Civ.  Proc.  787.  N.  D.  Rev.  C.  7845. 

Proceeding  under  this  section,  not  an  action.  Avers  &  Co.  v.  Sundback,  5  S.  D. 
31,  58  N.  W:  4.  .       ■ 

Agreed  statement  of  facts  in  ordinary  action  not  within.  Sweet  v.  Mvers,  3  S.  D. 
.324,  63  N.  W.  187;  Ramsdell  v.  Duxberry,  14  S.  D.  222,  85  N.  W.  221. 

Relief  of  Persona  Confined  in  Jail  on  Civil  Proceat. 

C.  L.  5547.  S.  D.  Rev.  C.  Civ.  Proc.  794.  N.  D.  Rev.  C.  7852. 

Discharge  made  upon  conflicting  evidence  not  disturbed  on  appeal.  Nat.  Bank  v. 
Rayman,  6  D.  402,  43  N.  W.  705. 

Baatardt. 

5  1,  e.  60,  1899  S.  D.  S.  D.  Kev.  C.  Civ.  Proc.  807.  N.  D.  Rev.  C.  9047. 

Bastardy  proceedings  are  properlv  instituted  in  name  of  state.  State  v.  Bunker,  7 
S.  D.  639,  65  N.  W.  33. 

Probable  cause  for  issuing  of  warrant.  State  v.  McKnight,  7  N.  D.  444,  75  N.  W. 
790. 

Proceeding  is  a  civil  action.    State  v.  Knowles,  10  S.  D.  471,  74  N.  W.  201. 

Sufliciency  of  evidence  to  prove  charge.    State  v.  Peoples,  9  N.  D.  146,  82  N.  W.  74!). 

Mother  has  cause  of  action  against  father  of  her  bastard  child.  Ingwaldson  v. 
Skrivseth,  7  N.  D.  388,  76  N.  W.  772. 

Father  liable  for  support  of  bastard  child  born  without  the  state.  State  ex  rel. 
Berge  v.  Patterson,  18  S.  D.  251,  100  N.  W.  162. 

N.  D.  Rev.  C.  9660. 

As  to  defendants'  rights  and  magistrates'  powers  and  duties  in  bastardy  proceed- 
ings.   State  v.  Carroll,  13  N.  D.  383,  101  N.  W.  317. 

N.  D.  Rev.  C.  9651. 

Exact  reproduction  of  pages  of  docket  containing  entries  need  not  be  transmitted  by 
justice.    Stete  v.  Carroll,  13  N.  D.  383,  101  N.  W.  317. 

%  6,  c.  50,  1899  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  811.  N.  D.  Rev.  C.  9655. 

Court  may  commit  unsuccessful  defendant  in  bastardy  proceedings  until  undertaking 
is  furnished,  although  an  undertaking  was  given  in  lower  court.  State  ex  rel.  Berge 
v.  Patterson,  18  S.  D.  251,  100  N.  W.  162. 

Trespaaa  of  Animala. 

C.  L.  6569.  S.  D.  Rev.  C.  Civ.  Proc.  817.  N.  D.  Rev.  C.  786.5. 
li^rery  man  bound  to  keep  his  stock  on  his  own  premises.     Bostwick  v.  Ry.  Co.  2  N. 

D.  440;  51  N.  W.  781. 

Damage  by  trespassing  animals.    Tanderup  v.  Hansen,  5  S.  D.  164,  58  If.  VV.  678. 

Live  stock  is  permitted  to  run  at  large  between  Nov.  Ist  and  Apr.  1st  only,  except  in 
counties  where  chap.  44  Code  Civ.  Proc.  has  been  abolished.  Ely  v.  Rosholt,  11  X.  D. 
559,  93  N.  W.  864. 

C.  L.  5569,  5571.  S.  D.  Rev.  C.  Civ.  Proc.  817,  819.         N.  D.  Rev.  C.  7865,  7867. 

Notice  of  trespass  given  to  agents  of  owner  in  charge  of  cattle.  Moore  v.  Perssoii, 
21  S.  D.  290,  111  N.  W.  633. 

C.  L.  5569  et  seq.  S.  D.  Rev.  C.  Civ.  Proc.  817  et  seq.      N.  D.  Rev.  C.  7865,  et  seq. 

Complaint  in  action  to  recover  for  damage  done  by  trespassing  animals  need  not  show 

commencement  thereof  within  sixty  days.    Moore  v.  Persson,  21  S.  D.  200,  111  N.  W.  633. 

S  1,  c.  59,  1881  S.  Dak.       8.  D.  Rev.  C.  Civ.  Proc.  825,  826. 
§  1,  c.  17,  1885  Dak. 
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Allegation  that  plaintiff's  land  in  Lyman  county  was  inclosed,  is  unnecessary  in  afr 
tion  to  recover  for  damage  done  by  trespassing  animals.  Moore  v.  Persson,  21  S.  D.  290, 
111  N.  W.  633. 

§§  4-6,  c.  17,  1885  Dak.        S.  D.  Rev.  C.  Civ.  Proc.  829-831. 

Inapplicable  to  trespass  of  horses  and  cattle.  Bradley  t.  Mueller,  22  S.  D.  534,  118 
X.  W.  1035. 

Inspection  of  animals. 
8  4,  c.  133,  1905  S.  D. 

Inspection  of  cattle  and  instructions  for  treatment  prerequisite  to  notice  to  treat. 
Deeters  v.  Clarke,  23  S.  D.  298,  121  N.  W.  788. 

Mill  Dams  and  Mills. 

C.  L.  5503.  S.  D.  Rev.  C.  Civ.  Proc.  857. 

Inapplicable  to  equitv  action  for  preventive  relief.  Lone  Tree  Ditch  Co.  v.  Rapid  City 
Electric  &  Gaslight  Co.'l6  S.  D.  451,  93  N.  W.  650. 

Providing  Compensation  for  Private  Property  Taken  for  Public  Use. 

S.  D.  Rev.  C.  Proc.  863.  N.  D.  Rev.  C.  7374,  7655. 

Does  not  aj)plv  to  township  and  other  quasi  corporations.  Town  of  Dell  Rapids  v. 
Irving,  7  S.  D.  310,  64  N.  W.  149,  29  L.R.A.  801. 

City  must  have  damages  determined  by  jury  before  changing  street  grade.  Searle  t. 
City  of  Lead,  10  S.  D.  312,  73  N.  W.  101,  39  L.R.A.  345. 

Erecting  poles  in  street  without  consent  of  or  compensation  to  abutting  owners  aa 
violation.  Donovan  v.  Allert,  11  N.  D.  289,  58  L.R.A.  775,  95  Am.  St.  Rep.  720,  81  N. 
W.  441. 

Landowner  who  resists  taking  of  his  land  for  public  purposes,  is  entitled  to  taxable 
ei^ats  on  recovering  judgment.  Petersburg  School  Dist.  v.  Peterson,  14  N.  D.  344,  103 
N.  VV.  750. 

On  right  of  abutting  owner  to  compensation  for  maintenance  of  telegraph  and  tele- 
phone line  on  rural  liishwav.  Cosariff  v.  Tri-State  Teleph.  &  Teleg.  Co.  15  X.  D.  210, 
5  L.R.A.(N.S.)  1142,  107  N.'  W.  525. 

Taking  of  property  by  eminent  domain  for  railroad  purpose  is  taking  for  public  use. 
Northern  P.  R.  Co.  v.  Boynton,  17  N.  D.  203,  115  N.  W.  679. 

Right  to  exercise  power  of  eminent  domain  to  establish  telephone  system.  Xorthwest- 
orn  Teleph.  Co.  v.  Anderson,  12  X.  D.  585,  65  L.R.A.  771,  102  Am.  St.  Rep.  580,  98 
X.  W.  706,  1  A.  &  E.  Ann.  Cas.  110. 

Erection  of  telephone  poles  in  street  as  not  proper  street  twe.  Donovan  v.  Allert,  11 
X.  D.  289,  58  L.R.A.  775,  95  Am.  St.  Rep.  720,  91  N.  W.  441. 

S.  D.  Rev.  C.  Civ.  Proc.  863-878.  N.  D.  Rev.  C.  7574-7603. 
As   to   manner   of   exercising   power   of   eminent   domain   by   cities.     Lidgerwood  ▼. 
Michaiek,  12  X.  D.  348,  97  N.  \V.  541. 

§  2,  c.  94,  1891  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  804. 

Action  to  condemn  propertv  brought  in  name  of  corporation;  compensation.     Bigelow 
V.  Draper,  6  N.  D.  152,  69  X".  W.  570;  Township  of  Noble  v.  Aasen,  8  N.  D.  77,  76  N. 
\V.  990. 

§  12,  c.  94,  1891,  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  874. 

Amount  of  compensation  the  only  issue  to  be  tried.  Board  of  Education  v.  Prior,  11 
S.  D.  292,  77  X.  W.  106. 

§  13,  c.  94,  1891  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  875. 

Simply  "filing"  verdict  will  not  render  judgment  in  condemnation  proceedings  void. 
Weiland  v.  Ashton,  18  S.  D.  331,  100  X.  W.  737. 

N.  D.  Rev.  C.  7595. 

As  to  benefits  under  drainage  law  not  being  assessed  by  jury. '  Ross  v.  Prante,  17 
N.  D.  266,  115  N.  W.  833. 

N.  D.  Rev.  C.  7602. 

Action  to  condemn  land  as  governed  by  rules  of  procedure  which  obtain  in  civil  ac- 
tions.   Fargo  v.  Keeney,  11  X.  D.  484,  92  N.  W.  836. 

General  statute  relative  to  costs  is  not  made  applicable  to  condemnation  proceedings 
Petersburg  School  Dist.  v.  Peterson,  14  N.  D.  344,  103  N.  W.  756. 
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REVISED  PROBATE  CODE. 

,  Jurisdiction — County   Courts. 

8  12,  0.  78,  1890  S.  D.  S.  D.  Rev.  Prob.  C.  11. 

Appeal  to  district  or  supreme  court;  waiver.  Field  v.  Elevator  Co.  6  N.  D.  424,  71  N. 
W.  135,  68  A.  S.  R.  611. 

§  20,  c.  78,  1890  S.  D.  S.  D.  Rev.  Prob.  C.  13. 

On  proof  of  bias  another  judge  shall  be  called.  State  v.  Chapman,  1  S.  D.  414,  47  N. 
\V.  411,  10  L.R.A.  432  J  State  v.  Rod  way,  1  S.  D.  576,  47  N.  W.  1061. 

§  17,  c.  78,  1890  S.  D.  S.  D.  Rev.  Prob.  C.  19. 

Judge  disqualified  where  his  son  is  prosecuting  proceeding  before  court  as  attorney 
upon  contingent  fee.    Vine  v.  Jones,  13  S.  D.  54,  82  N.  W.  82. 

Order  made  by  judge  who  is  disqualified  is  not  void,  but  voidable.  Re  Taber,  13  S.  D. 
02,  82  N.  W.  398. 

C.  L.  5651.  S.  D.  Rev.  Prob.  C.  26.  N.  D.  Rev.  C.  7898. 

Decree  of  county  court  entitled  to  full  faith  and  credit.  Phillips  v.  Phillips,  13  S.  D. 
231,  83  N.  W.  94;*  Matson  v.  Swenson,  6  S.  D.  191,  58  N.  W.  570;  Joy  v.  Elton,  9  N.  D. 
428,  83  N.  \V.  875;  Re  Taber,  13  S.  D.  62,  82  N.  \V.  398. 

Probate  court's  order  for  sale  of  property  is  to  be  accorded  same  force  as  circuit 
court  judgments  although  it  does  not  set  forth  facts  showing  sale  to  be  necessary. 
Blackman  v.  Mulhall,  19  S.  D.  534,  104  N.  W.  250. 

Order  of  county  court  removing  administratrix,  not  appealed  from,  is  conclusively 
presumed  to  be  made  upon  sufBcient  evidence.  Howell  v.  Dinneen,  16  S.  D.  618,  94  N. 
\V.  698. 

C.  L.  5658.  S.  D.  Rev.  Prob.  C.  33.  N.  D.  Rev.  C.  7896. 

Court  obtains  jurisdiction  on  existence  of  certain  facta.  Dobler  v.  Strobel,  9  K.  D.  104, 
81  N.  \V.  37,  81  A.  S.  R.  530. 

N.  D.  Rev.  C.  7905. 

As  to  recording  county  court  decrees.    Lemery  v,  Lemery,  15  N.  D.  312,  107  N.  W. 
365. 
c.  78,  1905  X.  D.  N.  D.  Rev.  C.  8316* 

Maximum  salary  of  county  judges  in  counties  having  increased  jurisdiction  is  lim- 
ited to  $2,500.     State  ex  rel.  Davis  v.  Fabrick,  18  N.  D.  402,  121  N.  W.  65. 

Probate  of  Wills. 

C.  L.  5668.  S.  D.  Rev.  Prob.  C.  43. 

Divorced  husband  whose  interest  in  wife's  estate  is  contingent  on  death  of  their  minor 
child,  cannot  contest  her  will.    Halde  v.  SchulU,  17  S.  D.  465,  97  N.  W.  369. 

C.  L.  5671.  S.  D.  Rev.  Prob.  C.  46.  N.  D.  Rev.  C.  8006. 

Findings  of  fact,  conclusions  of  law  and  statement  of  relief  awarded,  embodied  in  sin- 
gle document  constitute  county  court  decree.  Lemery  v.  Lemery,  15  N.  D.  312,  107  N.  VV. 
365. 

Executors  and  Administrators. 

0.  L.  5705.  S.  D.  Rev.  Prob.  C.  80.  N.    D.    Rev.   C.   8022. 

Acts  of  administratrix  are  not  invalidated  because  administrator,  acting  with  her,  was 
not  regularly  appointed.     Blaclcman  v.  Mulhall,  19  S.  D.  534,  104  N.  W.  250. 

C.  L.     5713,  5714.  S.  D.  Rev.  Prob.  C.  88,  89. 

Separate  appeals  by  different  claimants  from  appointment  of  administrator  will  be 
considered  as  one  case.     Re  McClcllan,  20  S.  D.  498,  107  N.  W.  681. 

N.  D.  Rev.  C.  8032. 

Unconstitutional  as  depriving  person  of  property  without  due  process  of  law  when 

applied  to  living  person.     Clapp  v.  Houg,  12  N.  D.  COO,  65  L.R.A.  757,  98  N.  W.  710. 

C.  L.  5726.  S.  D.  Rev.  Prob.  C.  101.  N.  D.  Rev.  C.  8049. 

Bond  takes  place  of  appeal  bond  when  appeal  is  taken.  Re  Seydel's  Estate,  14  S.  D. 
115,  84  N.  \V.  397. 

Liability  of  sureties  on  failure  of  administrator  to  account.  Joy  v.  Elton,  9  N.  D.  428, 
83  X.  W.875. 
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C.  L.  6758-5762.  8.  D.  Kev.  Prob.  C.  133-137.         N.  D.  Eev.  C.  8002-80W. 

Order  of  county  court  removing  administratrix,  not  appealed  from,  is  condusivdr 
presumed  to  be  made  upon  sufficient  evidence.  Howell  v.  Dinneen,  16  S.  D.  618,  94  X.  \V. 
098. 

Collection  of  Decedents  Etfeeta. 

C.  L.  6763,  6772.  S.  D.  Rev.  Prob.  C.  138,  147.        N.  D.  Rev.  C.  8071,  80T8. 

Executor  entitled  to  possession  of  all  real  and  personal  property  of  testator  tbtt 
decedent  would  have  been  entitled  to  if  alive.  Blakemoro  v.  Roberts,  12  N.  D.  3M, 
06  N.  W.  1029. 

C.  L.  5763,  5778.  S.  D.  Rev.  Prob.  C.  138,  153.  N.  D.  Rev.  C.  8078. 

Homestead  cannot  be  partioned  among  heirs,  while  occupied  as  homestead  by  atu- 
viving  husband,  wife  or  minor  child.  Wells  v.  Sweeney,  16  S.  D.  489,  102  Am.  St.  Rep. 
813,  94  N.  W.  394. 

C.  L.  5772.  S.  D.  Rev.  Prob.  C.  147.  N.  D.  Rev.  C.  8071. 

Executor  of  plaintiff  may  continue  action  to  cancel  deed  without  joining  residuarv  1^- 
tees.     Subera  v.  Jones,  20  S.  D.  628,  108  N.  W.  26. 

Executor  or  administrator,  and  not  heirs,  is  proper  party  to  institute  action  involvio; 
personal  property.    Hears  v.  Smith,  19  S.  D.  79,  102  N.  W.  295. 

C.  L.  6776.  S.  D.  Rev.  Prob.  C.  151.  N.  D.  Rev.  C.  8077. 

Order  requiring  delivery  of  property  prima  facie  evidence  of  administrator's  right  to 
recover.  Bright  v,  Ecker,  9  S.  D.  192,  68  N.  W.  326;  Bright  v.  Ecker,  9  S.  D.  449.  69 
N.  W.  824. 

Homestead. 

C.  L.  6778.  S.  D.  Rev.  JProb.  C.  153.  N.  D.  Rev.  C.  8087,  SOSi 

Homestead  to  be  set  apart.    Hesnard  v.  Plunkett,  6  S.  D;  73,  60  N.  W.  159;  Morpan  t. 

Beuthein,  10  S.  D.  660,  75  N.  W.  204,  65  A.  S.  R.  733;  Fore  v.  Fore,  2  N.  D.  260,  50  X.  W. 

712. 

As  to  "homestead  estate"  attaching  only  to  such  property  as  constituted  decedent'! 

homestead  at  time  of  death.    Calmer  v.  Calmer,  15  N.  D.  120,  106  N.  H.  684. 

C.  L.  6784.  8.  D.  Rev.  Prob.  C.  169. 

Personal  property  set  apart  becomes  absolute  propertv  of  surviving  widow  and  eiiil- 
dren.    Fore  v.  Fore,  2  N.  D.  260,  50  N.  W.  712. 

C.  L.  5785.  8.  D.  Rev.  Prob.  C.  160.  N.  D.  Rev.  C.  8090. 
Extent  of  widow's  homestead  estate  in  decedent's  property.    Calmer  v.  Calmer,  15  X. 

D.  120,  106  N.  W.  684. 

§  2,  c.  123,  1901  8.  D.  S.  D.  Rev.  Prob.  C.  163. 

Judge  is  responsible  party  in  charge  of  estate  of  trifling  value.  Smith  v.  Terrv  Peak 
Miners'  Union,  16  S.  D.  031,  94  N.  W.  694. 

Claims  Against  Estate. 

C.  L.  5790.  S.  D.  Rev.  Prob.  C.  170.  N.  D.  Rev.  C.  8«». 

Claim  secured  by  mortgage  or  mechanic's  lien  need  not  be  presented.  Purdin  v.  .Archer, 
4  S.  D.  54,  54  N.  W.  1043 ;  Fish  v.  DeLaray,  8  S.  D.  320,  66  X.  \V.  465.  59  A.  S.  R.  ;U4. 

Deficiency  found  after  foreclosure  sale  must  be  presented.  Kelsey  v.  Welch,  8  S.  D, 
255,  66  N.  W.  390;  Thurber  v.  Miller,  11  S.  D.  124,  75  N.  W.  000. 

C.  L.  5791.  S.  D.  Rev.  Prob.  C.  171. 

Proof  of  claims.    Sixta  v.  Heister  ,  14  S.  D.  340.  85  X.  W.  598. 

8.  D.  Rev.  Prob.  C.  174-177,  182. 
C.  L.  5794-7,  5802.  X.  D.  Rev.  C.  8103-0.  8103. 

As  to  claim  against  decedent's  estate  being  allowed  bv  countv  judge  after  rejection  by 
nonaction.  Re  Smith,  13  N.  D.  513,  101  N.  W.  890. 

C.  L.  5795.  S.  D.  Rev.  Prob.  C.  175.  N.  D.  Rev.  C.  8101 

Allowance  or  rejection  of  claims,  how  made,  action  on  when  brought.  Bright  v.  Keker. 
!)  S.  D.  192,  08  N.  W.  326;  Farwell  v.  Richardson,  10  N.  D.  34,  84  N.  W.  558;  Boyd  t. 
VonNeida,  9  N.  D.  337,  83  N.  W.  329. 
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n.  L.  6796,  6796.  8.  D.  Rev.  Prob.  C.  176,  176.        N.  D.  Kev.  C.  8104,  8105. 

Claims  rejected  hj  administrator  need  not  be  filed  in  county  court.  Saxton  v.  Mus- 
selman,  17  S.  D.  35,  95  N.  W.  291. 

C.  L.  5803.  S.  D.  Rev.  Prob.  C.  183.  N.  D.  Rev.  C.  8169. 

Before  amendment  of  this  section,  no  execution  could  issue  after  death  of  judgment 
debtor.    Yankton  Sav.  Bank  v.  Gutterson,  15  S.  D.  486,  90  N.  W.  144. 

C.  L.  5805.  S.  D.  Rev.  Prob.  C.  185. 

Submission  of  disputed  claims  to  arbitration.  Unterrainer  v.  Seelig,  13  S.  J).  148,  82 
N.  W.  394. 

C.  L.  5807.  S.  D.  Rev.  Prob.  C.  187. 

Executor  is  personally  liable  for  costs,  when  the  judgment  does  not  charge  the  estate 
therewith.    McCarthy  v.  Speed,  Itt  S.  D.  584,  94  N.  W.  411. 

fialea  and  Conveyances. 

C.  L.  5822.  S.  D.  Rev.  Prob.  C.  202. 

Minors  appearing  and  applying  for  guardian  ad  litem  presumed  to  have  been  served 
with  summons.     Phillips  v.  Phillips,  13  S.  D.  231,  83  N.  W.  94. 

Probate  court's  order  for  sale  of  property  is  to  be  accorded  same  force  as  circuit  court 
judgments  although  it  does  not  set  forth  facts  showing  sale  to  be  necessary.  Blackman 
v.  Mulhall,  19  S.  D.  534,  104  N.  W.  260. 

C.  L.  5823.  S.  D.  Rev.  Prob.  C.  203.  ' 

Sufficiency  of  order  to  show  cause  whv  sale  should  not  be  ordered.  Blackman  v.  Mul- 
hall,  10   S.   D.   534,   104  N.   W.   250. 

C.  L.  5824.  S.  D.  Rev.  Prob.  C.  204. 

Failure  to  publish  notice  for  28  davs  will  not  render  proceedings  void.  Blackman 
V.  Mulhall,  19  S.  D.  534,  304  N.  \V.  250. 

Poicers  and  Duties  of  Executors  and  Administrators, 

C.  L.  5860.  S.  D.  Rev.  Prob.  C.  242.  N.  D.   Rev.  C.   8071. 

Possession  of  realty  bv  administrator  for  administration.    Kelscy  v.  Welch,  8  S.  D.  25.), 

06  N.  W.  390;  Elder"v.  Mining  &  Milling  Co.  9  S.  D.  636,  70  N.  W.  1060,  62  A.  S.  R.  895. 
Authorizes  executor  to  maintain  action  to  determine  adverse  claims  against  property. 

Blakemore  y.  Roberts,  12  N.  D.  394,  96  N.  W.  1029. 

Executor  or  administrator,  and  not  heirs,  is  proper  party  to  institute  action  in- 
volving personal  property.    Mears  v.  Smith,  19  S.  D.  79,  1D2  N.  W.  295. 

C.  L.  5860,  5861.  S.  D.  Rev.  Prob.  C.  242.  243        X.  D.  Rev.  C.  8071,  8100. 

Executor  of  plaintiflT  may  continue  action  to  cancel  deed  without  joining  residuary 
legatees.    Subera  v.  Jones,  20  S.  D.  628,  108  N.  W.  26. 

Executor  entitled  to  possession  of  all  real  and  personal  property  of  testator  that  de- 
cedent would  have  been  entitled  to  if  alive.  Blakemore  v.  Roberts,  12  N.  D.  394,  96  N.  \V. 
1029. 

On  right  of  executor  to  maintain  action  for  possession  of  property  in  same  courts  as 
testator.    Blakemore  v.  Roberts,  12  N.  D.  394,  96  N.  \V.  1029. 

c.  124,  1901  S.  D.  S.  D.  Rev.  Prob.  C.  2.)3. 

Corporation,  as  foreign  administrator,  may  sue  in  this  state.  Germantown  Trust  Co 
V.  Whitney,  19  S.  D.  lOs,  102  X.  W.  304. 

C.  L.  5883.  S.  D.  Rev.  Prob.  C.  266.  N.  D.  Rev.  C.  8178. 

Administrator  cannot  evade  accounting  upon  ground  of  nullity  of  appointment. 
Dobler  v.  Strobel,  9  N.  D.  104,  81  N.  W.  37,  81  A.  S.  R.  530. 

C.  L.  5887.  S.  D.  Rev.  Prob.  C.  270.  X.  D.  Rev.  C.  8181. 

Surety  on  administrator's  bond  may  purclmse  claims  against  estate.   Luther  v.  Hunter, 

7  N.  D.  544,  76  N.  W.  916. 

C.  L.  5888.  S.  D.  Rev.  Prob.  C.  271.  N.  D.   Rev.   C.   8184. 

Allowance,  to  assignee  for  benefit  of  creditors,  of  commission  snd  extra  compensation 
to  the  same  amount,  is  permissible.    Woodcock  v.  Reilly,  10  S.  D.  198,  92  N.  W.  10. 
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•    Orders,  Decreet,  Records,  and  Appeals. 

C.  L.  5949.  S.  D.  Rev.  Prob.  C.  332.  N.   D.  Rev.   C.    7944. 

Probate  court's  order  for  sale  of  property  is  to  be  accorded  same  force  as  circuit  court 
judgments  although  it  does  not  set  forth  ifacts  showing  sale  to.  be  necessary.  Blackmaa 
T.  Mulhall,  19  S.  D.  534,  104  N.  W.  250. 

Findings  of  fact,  conclusions  of  law  and  statement  of  relief  awarded,  embodied  in 
single  document  constitute  county  court  decree.  Lemery  v.  Lemerv,  15  N.  D.  312,  107 
N.  W.  365. 

C.  L.  5962,  5963.  S.  D.  Rev.  Prob.  C.  345,  346.  N.  D.  Rev.  C.  7964. 
Guardian  of  incompetent  may  appeal  from  revocation  of  appointment.    Re  Olson.  10  S. 

D.  648,  75  N.  W.  203. 

As  to  appeal  from  county  court  decree.  Lemery  v.  Lemerv,  15  N.  D.  312,  107  N.  W. 
365. 

Executor  entitled  to  appeal  from  probate  or  refusal  to  probate  will.  Halde  v.  Schultz. 
17  S.  D.  465,  97  N.  W.  369. 

Right  of  administrator  to  appeal  from  default  judgment.  Re  Carvers's  Estate.  10 
S.  D.  609,  74  N.  W.  1056. 

N.  D.  Rev.  C.  796i 

Inapplicable  to  appeal  by  administrator  from  decision  of  county  court  revcdcing  pro- 
bate and  letters  issued.    Ransier  v.  Uyndman,  18  N.  D.  197,  119  N.  W.  544. 

C.  L.  5966.  S.  D.  Rev.  Prob.  C.  349.  N.  D.   Rev.   C.   797i. 

Notice  of  appeal  to  be  filed  with  judge  of  county  court.  Starkweather  v.  Bell,  12  S.  D. 
146,  80  N.  W.  183. 

C.  L.  5967.  S.  D.  Rev.  Prob.  C.  350.  N.  D.  Rev.  C.  7973. 

Sufficiency  of  appeal  bond.     Skinner  v.  Holt,  9  S.  D.  427,  69  N.  W.  595,  62  A.  S.  R. 

878. 

C.  L.  5972.  S.  D.  Rev.  Prob.  C.  355.  N.  D.  Rev.  C.  7977. 

Right  to  issue  letters  of  administration  in  spite  of  appeal.  Re  Taber,  13  S.  D.  62,  82  N. 
W.  398. 

C.  L.  5978.  B.  D.  Rev.  Prob.  C.  359.  N.  D.  Rev.  C.  7979,  7985! 

Trial  de  novo  in  appellate  court.  Green  v.  Sabin,  12  S.  D.  496,  81  N.  W.  904 ;  Engle  v. 
Yorks,  7  S.  D.  254,  64  N.  W.  132. 

Separate  appeals  by  different  claimants  from  appointment  of  administrator  will  be 
considered  as  one  case.     Re  McClellan,  20  S.  D.  498,  107  N.  W.  681. 

Circuit  court  on  appeal  can  try  only  questions  presented  by  record  in  county  court 
Re  Skelly,  21  S.  D.  424,  113  N.  W.  91. 

C.  L.  5981.  S.  D.  Rev.  Prob.  C.  364.  N.  D.  Rev.  C.  79«s: 

Applies  only  to  appeals  from  county  court;  must  give  cost  bond  on  appeal  from  jus- 
tice court.    Richardson  v.  Campbell,  9  N.  D.  100,  81  N.  W.  31. 

Does  not  exempt  special  administrator  from  giving  appeal  bond.  Re  Tabor,  13  S.  D. 
02,  82  N.  VV.  398. 

(hiardian  and  Ward, 

C.  L.  5990.  S.  D.  Rev.  Prob.  C.  373.  N.  D.  Rev.   C.  8243. 

Guardian's  bond  stands  in  lieu  of  original  estate  until  fully  accounted  for.  Shepard 
v.  Hanson,  9  N.  D.  249,  83  N.  \y.  20. 

C.  L.  5996.  S.  D.  Rev.  Prob.  C.  379.  N.  D.  Rev.  C.  8248. 

Notice  issued  by  clerk  under  seal  of  court  is  sufficient.  Matson  v.  Swenson,  5  S.  D.  19], 
58  N.  VV.  570, 

C.  L.  6008.  S.  D.  Rev.  Prob.  C.  391.  N.  D.  Rev.  C.  8260. 

Allowance,  to  assignee  for  benefit  of  creditors,  of  commission  and  extra  compensation 

to  the  same  amount,  is  permissible.     Woodcock  v.  Reilly,  16  S.  D.  198,  92  N.  W.  10. 

C.  L.  6009.  S.  D.  Rev.  Prob.  C.  392.  N.  D.  Rev.  C.  8261. 
A  guardian  cannot  sell  ward's  realty,  unless  authorized.    Washabaugh  v.  Hall,  4  S.  D. 

108,  56  N.  \V.  82. 
(•uardian  contracting  without  authority  binds  himself  only.    Shepard  v.  Hanson,  9  K. 

D.  249,  83  N.  W.  20. 
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C.  L.  6040.  S.  D.  Rev.  Prob.  C.  427. 

Notice  purporting  to  issue  from  court  under  its  seal  and  signed  by  clerk  is  sufficient. 
Matson  v.  Swenson,  5  S.  D.  191,  58  N.  W.  570. 

§   1,  c.  67,   J897.  S.  D.  Rev.  Prob.  C.  428. 

County  court  may  order  children  returned  to  parents  after  they  have  been  surrendered 
to  an  association.    McFall  v.  Simmons,  12  S.  D.  562,  81  N.  W.  898. 

§  4,  c.  43,  1895  N.  D.  N.  D.  Rev.  C.  8292^ 

Appeal  from  judgment  of  county  court;  entrr  of  judgment.    Field  v.  Elevator  Co.  6  N. 

D.  400,  67  N.  W.  147;  Field  v.  Elevator  Co.  6  N.  D.  424,  71  N.  W.  135,  66  A.  S.  K.  611. 


REVISED  JUSTICE'S  CODE. 

Jurisdiction. 

c.  L.  6041.  S.  D.  Rev.  Just.  0.  1.  N.  D.  Rev.  C.  8342. 

•Judicial  acts  to  be  performed  within  town  or  city  where  elected.     Re  Dance,  2  N.  D. 
184,  49  N.  W.  733,  33  A.  S.  R.  768. 

C.  L.  6042.  S.  D.  Rev.  Just.  C.  2.  X.  D.  Rev.  C.  8345. 
Interposing  answer  raising  title  or  boundary  of  property  requires  justice  to  certify  case 

to  higher  court.    Murry  v.  Burris,  6  D.  170,  42  X.  W.  25;  Grosso  v.  City  of  Lead,  9  S.  D. 
165,  08  N.  W.  310. 

Interest  claimed  in  siunmons  to  be  added  to  principal  in  determining  amount.    Plunket 
V.  Evans,  2  S.  D.  434,  50  N.  W.  961 ;  Warder,  Bushnell  &  Glessner  Co.  v.  Raymond,  7  S. 

D.  451,  64  N.  W.  525. 

One  charged  with  violation  of  city  ordinance  is  entitled  to  change  of  venue  on  account 
of  prejudice  of  police  justice.    Sioux  Falls  v.  Neeb,  20  S.  D.  244,  105  N.  W.  735. 

N.  D.  Rev.  C.  8348. 
Inapplicable  to  appeal  from  Justice's  court.    Richmire  v.*  Andrews  &  6.  Elevator  Co. 
11  N.  D.  453,  92  N.  W.  819. 

Place  of  Trial. 

C.  L.  6044.  S.  D.  Rev.  Just.  C.  4.  N.   D.  Rev.   C.   8366. 

Action  to  be  tried  in  county  where  defendant  resides  or  is  served.  Benedict  v.  Johnson, 
4  S.  D.  387,  57  N.  W.  66;  Searl  v.  Shanks,  9  N.  D.  204,  82  N.  W.  734. 

C.  L.  6445.  S.  D.  Rev.  Just.  C.  5.  N.  D.  Rev.  C.  8375. 

Word  "may"  relating  to  change  of  venue  means  "must."  Walker  v.  Maronda,  15  N.  D. 
63,  106  N.  W.  296. 

C.  L.6047.  8.  D.  Rev.  Just.  C.  7.  N.   D.   Rev.   C.   8377. 

Case  received  on  change  of  venue  cannot  be  dismissed  ex  parte  without  notice.  McCor- 
mick  Co.  V.  Halvorson,  11  S.  D.  427,  78  N.  W.  1000,  74  A.  S.  R.  820. 

Service  of  notice  of  time  and  place  of  trial  on  defendant's  attorney  in  justice's  court 
action,  is  sufficient.    McFarland  v.  Cruickshank,  22  S.  D.  189,  116  N.  W.  71. 

C.  L.  6049.  S.  D.  Rev.  Just.  C.  9.  N.  D.  Rev.  C.  83Q3. 

Title  to  real  estate  cannot  be  tried  by  justice.  Murrv  v.  Burris,  6  D.  170,  42  N.  W. 
25;  Grosso  v.  City  of  Lead,  9  S.  D.  166,  68  N.  W.  310;"Hegar  v.  DeGroat,  3  N.  D.  354, 
56  N.  W.  150. 

Justice  will  not  lose  jurisdiction  where  title  to  real  property  is  not  involved,  although 
pleaded.     Chicago,  M.  &  St.  P.  R.  Co.  v.  Nield,  16  S.  D.  370,  92  N.  W.  1069. 

•Justice  of  peace  does  not  lose  complete  jurisdiction  because  question  of  title  or  bound- 
ary to  real  property  arises  in  case.    .Johnson  v.  Erickson,  14  X.  D.  414,  105  X.  W.  1104. 

Manner  of  Commencing  Actions. 

C.  L.  6050.  S.  D.  Rev.  Just.  C.  10.  N.   D.   Rev.   C.  8358. 

Summons  not  required  for  jurisdiction  when  defendant  appears  and  pleads.  Jewett  v. 
Sundback,  5  S.  D.  Ill,  58  X.  W.  20;  Deering  &  Co.  v.  Venne,  7  X.  D.  570,  75  X.  W.  926. 

Summons  returnable  on  election  day  confers  no  jurisdiction.  Leonosio  t.  Bartilino,  7 
S.  D.  93,  63  N.  W.  543. 
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Jurisdiction  not  lost  by  summons  and  papers  being  temporarily  in  hands  of  platntifl't 
attorney.    Cowan  v.  Farrell,  7  N.  D.  307,  75  N.  W.  771. 

Submitted  to  jurisdiction  of  court  by  invoking  its  aid.  Benoit  t.  Revoir,  8  N.  D.  ^6, 
77   N.  W.   605. 

Justice  court  has  jurisdiction  where  defendant  appears  and  pleads.  Jerome  v.  Rust,  It 
S.  p.  263,  103  N.  W.  26. 

C.  L.  6053.  S.  D.  Rev.  Just.  C.  13.  N.  D.  Rev.  C.  8360-«l. 

Summons  sufficient  which  contains  general  statement  of  cause.  Berry  v.  Bingaman,  1 
S.  D.  525,  47  X.  W.  825;  Sinkling  v.  Ry.  Co.  10  S.  D.  560,  74  N.  W.  1029. 

Return  day  must  be  named;  must  not  be  a  holiday.  Miner  v.  Francis  &  Southard,  i 
N.  D.  549,  88  N.  W.  343;  Leonosio  v.  Bartilino,  7  S.  D.  93,  63  N.  W.  543. 

Amount  claimed,  including  interest,  must  not  be  over  $100.  Warder,  Bushnell  &  Glets- 
iier  Co.  v.  Raymond,  7  S.  D.  451,  64  N.  W.  525;  Plunket  v.  Evans,  2  S.  D.  434,  50  N.  W. 
961. 

Tort  action  will  not  be  dismissed  because  summons  fails  to  state  that  on  failure  to 
appear  plaintiff  will  apply  to  court  for  relief.  Bradley  v.  Mueller,  22  S.  D.  534.  118  K 
W".  1035. 

C.  195,  1901  S.  D.  S.  D.  Rev.  Just.  C.  14.  N.  D.  Rev.  C.  8364-Cj. 

Service  of  summons  must  be  within  county;  the  same  in  garnishment  cases.  Scarl  t 
Shanks,  9  N.  D.  204,  82  N.  W.  734. 

Service  on  guarantor  of  note  within  county  not  authorize  service  upon  maker  in  an- 
otlier  county.  Austin,  Tomlinson  &  Webster'Mfg.  Co.  v.  Heiser,  6  S.  D.  429.  61  X.  \V. 
445. 

Service  upon  joint  defendant  without  countv.  Brown  v.  Brown,  12  S.  D.  21,  80  N.  VV. 
139;  Benedict  v.  Johnson,  4  S.  D.  387,  57  X.  W.  66. 

S.  D.  Rev.  Just.  C.  14,  15. 
C.  L.  6054,  60.55.  N.  D.  Rev.  C.  8362,  8364,  8365. 

Judgment  on  two  dav  service  of  summons,  is  irregular.  Kerr  t.  Murphr,  19  S.  D.  184, 
69  L.R.A.  499,  102  N.  W.  687,  8  A.  4  E.  Ann.  Cas.  1138. 

C.  L.  6057.  ■       S.  D.  Rev.  Just.  C.  17.  N.  D.  Rev.  C.  8368. 

Action  dismissed  unless  plaintiff  appears  within  one  hour;  cannot  be  adjourned.  Plana 
Mfg.  Co.  V,  Stokke,  9  N.  D.  40,  81  N.  W.  70. 

Pl€a4ings. 

C.  L.  0058.  S.  D.  Rev.  Just.  C.  18.  N.  D.  Rev.  C.  8378. 

Oral  complaint  construed  wyith  within  answer  in  determining  8ufficienc^-  of  pleadings. 
Pii-kling  v.  Ry.  Co.  10  S.  D.  560,  74  N.  W.  1029. 

<;.  L.  6064.  S.  D.  Rev.  Just.  C.  24.  N.  D.  Rev.  C.  8385. 

On  right  to  amend  after  demurrer  sustained  in  justice's  court.  Walker  v.  Maronda. 
15  N.  D.  63,  106  N.  W.  296. 

On  right  to  take  issue  on  facts  after  demurrer  overruled  in  justice's  court.  Walker 
v.  Maronda,  15  N.  D.  63,  106  N.  W.  296. 


C.  L.  6065.  S.  D.  Rev.  Just.  C.   25.  N.  D.  Rev.  C. 

"Costs"  include  attorney's  fee  mentioned  in  S.  D.  Rev.  Just.  Code  113;  N.  D.  Rtx. 
Codes  0716.    Erpenbach  v.'Rv.  Co.  8  S.  D.  575,  07  N.  W.  606. 

On  a  proper  showing,  judgment  taken  by  default  may  be  set  aside.  Perrott  v.  Owen, 
7  S.  D.  454,  64  N.  W.  526. 

Justice  of  peace  authorized  to  postpone  trial  after  its  commencement  on  good  canae 
shown.     Lyman-Eliel  Drug  Co.  v.  Cooke,  12  N.  D.  88,  94  N.  W.  1041. 
'  As  to  allowing  amendment  to  pleading  in  justice  court.    Rae  v.  Chicago,  M.  &  St  P. 
R.  Co.  14  N.  D.  507,  105  N.  W.  721. 

Power  to  amend  pleadings  is  not  created  or  conferred.  Morgridge  v.  Stoeffer.  14  K.  D. 
430,  104  N.  W.  1112. 

Oarnishment., 

§   1,  c.  96,  1893  S.  D.  S.  D.  Rev.  Just.  C.  31.  N.  D.  Rev.  C.  8401. 

Does  not  modify  rule  as  to  service  within  countv  where  sjimmons  issued.  Scarl  v. 
Shanks,  9  X.  D.  204,  82  X.  W.  734. 

Of  money  in  bands  of  loan  agent.  Wallace  v.  Singer  Mfg.  Co.  12  S.  D.  168.  80  X.  W. 
188. 
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§  3,  c.  97,  1893  S.  D.  8.  D.   Rev.  Just.  C.  41. 

Garnishee  failing  to  answer  summons,  may  set  up  defense  that  defendant's  money  in 
his  hands  is  exempt.  Black  Hills  Tel.  Co.  v.  Mitchell,  11  8.  D.  615,  79  N.  W.  999,  74 
A.  S.  R.  830. 

Forcihle  Entry  and  Detainer. 

C.  L.  6073.  S.  D.  Rev.  Just.  C.  44.  N.  D.  Rev.  C.  8406. 

Reply  to  counterclaim ;  waiver  of  objections.  Vidger  v.  Kolin,  10  N.  D.  353,  87  N.  W. 
593. 

Three  days'  notice  to  quit  should  be  served,  and  filed  with  justice,  and  become  part  of 
record.    N.  \V.  Loan  &  Banking  Co.  v.  Jonasen,  12  S.  D.  618,  82  N.  W.  94. 

Lease  need  not  contain  clause  of  re-entry  to  authorize  action  for  nonpayment  of  rent. 
Dakota  Hot  Springs  Co.  v.  Young,  9  S.  D.  577,  70  N.  W.  842. 

Entry  upon  the  prior  actual  possession  by  fraud  and  stealth.  Torrey  v.  Bcrke,  11 
S.  D.  155,  76  N.  W.  302;  Murry  v.  Burris,  6  D.  170,  42  N.  W.  25. 

Failure  to  pay  rent  for  three  days  after  it  becomes  due  gives  right  to  action  for 
{•ossession  under  forcible  detainer.    ^IcLain  v.  Numberg,  16  N.  D.  144,  112  N.  W.  243. 

N.  D.  Rev.  C.  8426. 
"Immediately"  is  construed  to  mean  within  reasonable  time.    Peterson  v.  Hansen,  15 
N.  D.  198,  107  N.  W.  528. 

N.  D.  Rev.  C.  8427. 
As  to  sufficiency  of  verdict  in  action  in  claim  and  delivery.     Johnson  Bros.  v.  Glas- 
pey,  16  N.  D.  335,  113  N.  W.  602. 

C.  L.  6077.  S.  D.  Rev.  Just.  C.  48.  N.  D.  Rev.  C.  8374. 

Verified  complaint  in  forcible  entry  and  detainer  action  need  not  be  filed  before  return 
day.    Browne  v.  Haseltine,  9  S.  D.  524,  70  N.  W.  648. 

Time  for  appearance  in  forcible  entry  and  detainer  cases,  not  extended  by  g  14,  8.  D. 
Rev.  Jus.  Code.    C.  M.  &  St.  P.  Ry.  Co.  v.  Nield,  16  8.  D.  — ,  92  N.  W.  1069. 

Failure  to  furnish  undertaking  for  costs  must  be  brought  to  attention  of  justice  on 
appeaL    Lyman-Eliel  Drug  Co.  v.  Cooke,  12  N.  D.  88,  94  N.  W.  1041. 

C.  L.  6080.  .     8.  D.  Rev.  Just.  C.  51.  N.  D.  Rev.  C.  8409. 

No  counterclaim  can  be  pleaded,  except  as  provided  by  statute.  Vidger  v.  Nolin,  10 
N.  D  353,  87  N  W.  593. 

Rent  may  be  recovered  in  action  of  forcible  detainer.  McLain  v.  Kumberg,  16  N.  D. 
144,  112  N.  W.  243. 

Judgment  by  Default. 

C.  L.  6082.  S.  D.  Rev.  Just.  C.  53.  N.  D.  Rev.  C.  8431. 

Appeal  may  be  taken  from  default  judgment.  Harris  v.  Watkins,  5  D.  374,  40  N.  W. 
536. 

Time  of  Trial  and  Postponements. 

C.  L.  6084.  6087.  8.  D.  Rev.  Just.  C.  65,  58.         N.  D.  Rev.  C.  8412,  8373. 

When  summons  is  returnable  on  election  day,  jurisdiction  cannot  be  acquired  by  ad- 
journing case  to  subsequent  day.    Leonosio  v.  Bartilino,  7  S.  D.  93,  63  N.  W.  643. 

Justice  may  hold  case  open  for  twenty-four  hours,  to  consider  questions  submitted. 
Benoit  V.  Revoir,  8  N.  D.  226,  77  N.  W.  606. 

•Justice  of  peace  authorized  to  postpone  trial  after  its  commencement  on  good  cause 
shown.     Lyman-Eliel  Drug  Co.  v.  Cooke,  12  N.  D.  88,  94  N.   W.   1041. 

C.  L.  6103.  8.  D.  Rev.  Just.  C.   73.  N.  D.  Rev.  C.  8434. 

A  complaint  of  intervention  diamissable  on  intervenor's  application.  Schaetzel  v.  City 
of  Huron,  6  S.  D.  134,  60  N.  W.  741. 

Action  to  be  dismissed  on  motion  on  failure  of  plaintiff  to  appear.  Piano  Mfg.  Co.  v. 
Stokke,  9  N.  D.  40,  81  N.  W.  70;  Dewey  v.  Feiler,  11  S.  D.  632,  80  N.  W.  130;  Connor 
V.  Knott,  10  S.  D.  384,  73  N.  W.  264. 

C.  L.  6104.  S.  D.  Rev.  Just.  C.  74.  N.  D.  Rev.  C.  8436. 

Judgment  to  be  entered  at  once  on  return  of  verdict  of  jury.  Re  Dance,  2  N.  D.  184, 
49  N.  \V.  733,  33  A.  S.  R.  768;  Sluga  v.  Walker,  9  N.  D.  108,  81  N.  W.  282. 

Appeal  will  lie  without  formal  entry  of  judgment  Porter  v.  Parker,  4  D.  397,  33 
N.  W.  70. 
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Justices  of  peace  have  reasonable  time  within  which  to  enter  judgment  on  receipt  of 
verdict.     Peterson  v.  Hansen,  15  N.  D.  198,  107  X.  W.  528. 

C.  L.  6109.  6123.  S.  D.  Rev.  Just.  C.  79.  93.  N.  D.  Rev.  C.  8443,  8350. 

As  to  including  costs  in  judgment.    Haag  v.  Burns.  22  S.  D.  61,  115  N.  W.  104. 

C.  L.  6110.  8.  D.  Rev.  Just.  C.  80.  X.  D.  Rev.  C  8446. 

Filing  transcript  in  district  court  does  not  make  it  a  judgment  of  that  court  to  extent 
that  jurisdiction  of  justice  is  presumed.    Phelps  v.  McCollam,  10  X.  D.  536.  88  K.  W.  291 

As  to  form  of  abstract  of  justice's  judgment.  Enderlin  In%'est.  Co.  v.  Xordhagen.  18 
K.  D.  517,  123  X.  W.  390. 

Issuance  of  transcript  to  district  court  as  terminating  power  of  justice  to  issue  exe- 
cution.   Holton  V.  Schmarback,  15  X.  D.  38,  106  X.  W.  36. 

ExecvlioH*. 

C.  L.  6111.  8.  D.  Rev.  Just.  C.  81.  X.  D.  Rev.  C.  8451 

Transcripting  of  judgment  entered  in  justice  court  is  not  prohibited  after  five  ytajt. 

and  within  ten  years.    Enderlin  Invest.  Co.  v.  Xordhagen,  18  I.  D.  517,  123  X.  W.  390. 
Transcript  must  be  filed  in  circuit  court  within  five  years  and  filing  does  not  extend 

time  for  issuing  execution.     Phillips  v.  Norton.  18  S.  D.  530,  101   X.  \V.  727. 

Life  of  justice's  court  judgment  is  not  limited  to  five  vears.     Holton  v.  Schmarback, 

15  X.  D.  38,  106  X.  \V.  36. 

C.  L.  6117.  S.  D.  Rev.  Just  C.  87.  X.  D.  Rev.  C.  8460. 

Execution  defendant  authorizing  debtor  to  pay  amount  due  him  to  officer,  is  estopped 
from  afterwards  claiming  money  so  paid.    Bedford  v.  Kissick,  8  S.  D.  586,  67  X.  W.  609. 

Proviso  as  to  posting  notices  applies  equally  to  a  sliprilT  when  acting  under  execution 
from  justice  court.    Fodness  v.  Juelfs,  13  S.  D.  145,  82  X.  W.  396. 

Dockets. 

C.  L.  6123.  S.  D.  Rev.  Just.  C.  93.  X.  D.   Rev.  C.  8350. 

Requisite  docket  entries  Jewett  v.  Sundback,  5  S.  D.  Ill,  58  X".  W.  20;  Williams  ». 
Rice,  6  S.  U.  9,  60  X.  \V.  163;  Froelich  v.  Aylward,  11  S.  D.  636,  80  X.  W.  131. 

c.  73,  1895  S.  D.  S.  D.  Rev.  Just.  C.  94. 

Docket  entries  prima  facie  evidence  of  facts  stated.  State  v.  Wright,  15  S.  D.  62S. 
91  N.  W.  311. 

Appeals. 

C.  L.  6129.  S.  D.  Rev.  Just.  C.  99.  X.  D.  Rev.  C.  8,500. 

Xot'ce  of  appeal  and  service  of  same.  Houser  v.  Xolting,  11  S.  D.  483.  78  X.  W.  955: 
Sorenson  v.  Donahoe,  11  S.  D.  603,  79  X.  W.  998;  Richardson  v.  Campbell,  9  X.  D.  100. 
81  N.  \V.  31;  Rudolph  v.  Herman,  2  S.  D.  399,  50  X.  VV.  833;  Purcell  v.  Booth.  C  D.  17. 
50  X.  VV.  196;  Karr  v.  Ry.  Co.  6  D.  14,  50  X.  W.  125. 

Appeal  may  be  taken  from  default  judgment.  Wimsey  v.  McAdanis,  12  S.  D.  509,  81 
N.  VV.  884 ;  Perrott  v.  Owen,  7  S.  D.  454,  64  X.  W.  526. 

Papers  niav  be  served  on  adverse  party  instead  of  his  attorney  on  appeal  from  jus- 
tice's court.   "Richmire  v.  Andrews  4  G.  Elevator  Co.  11  X.  D.  463,  92  X.  VV.  819.     , 

As  to  thirtv  davs  being  period  for  taking  appeal  from  justice's  court.  Ix>ugh  v.  White, 
14  X.  U.  353;  104  X.  VV.  518. 

C.  L.  6129-0133.  S.  D.  Rev.  Just.  C.  99-103.        X.  D.  Rev.  C.  8500.  8502,  8507. 

Filing  of  undertaking  within  30  days  after  justice  court  judgment  is  prerequisite  to 
trancfor  jurisdiction  on  appeal     Deardoff  v.  Thorstensen,  16  X.  D.  365,  113  X.  W.  616. 

I'ndertaking  on  appeal  need  not  be  approved  and  filed  before  service  on  appellee,  nor 
befor?  clerk's  approval  of  undertaking  is  served.  Eldridge  v.  Knight,  11  X.  D.  552.  93 
X.  VV.  8G0. 

I'se  of  word  "appealed"  instead  of  "appeals"  in  notice  of  appeal  will  not  affect  court's 
jurisdiction.    Haag  v.  Burns,  22  S.  D.  51,  115  X.  VV.  104. 

C.  I.,.  6130.  S.   D.  Rev.  Just.  C.  100.  X.  D.  Rev.  C.  8501. 

Proper  remedv  to  correct  error  of  law,  is  appeal  not  certiorari.  Lewis  v.  Gallup,  5 
X.  D.  384,  67  X'.  VV.  137:  Perrott  v.  Owen,  7  S.  D.  454,  64  X.  W.  626. 

Appeal  on  questions  of  law.    Grovenor  v.  Signor,  10  X.  D.  603,  88  X.  W.  278. 
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Statement  filed  with  and  adopted  by  justice,  after  notice  to  adverse  party  is  jurisdic- 
tional as  to  questions  to  be  considered.  City  of  Chamberlain  v.  Putnam,  10  S.  D.  360, 
73  N.  W.  201;  Tschetter  v.  Heiser,  9  S.  D.  285,  68  N.  W.  744. 

Necessity  of  specifying  errors  in  notice  of  appeal  from  a  justice  to  have  rulings  re- 
viewed.    Rae  V.  Chicago,  M.  &  St.  P.  R.  Co.   14  N.  D.  507,  105  N.  W.  721. 

Sufficiency  of  specifications  in  notice  of  appeal.  Lyman-Eliel  Drug  Co.  v.  Cooke,  12 
.V.  D.  88,  94  N.  W.  1041. 

Retrial  authorized  in  district  court  on  reversal  of  justice's  judgment  dismissing  action. 
t)lson  V.  Shirley,  12  N.  D.  106,  96  N.  W.  297. 

One  appealing  on  questions  of  law  alone  must  specify  errors  relied  upon.  Halvorsen 
V.  Myren,  23  S.  D.  263,  121  N.  W.  782. 

One  appealing  to  district  court  upon  questions  of  law  alone  is  not  entitled  to  trial 
upon  facts  after  being  defeated.    Hanson  v.  Gronlie,  17  N.  D.  191,  115  N.  W.  666. 

O.  L.  6130,  0131.  S.  D.   Rev.  Just.  C.  100,  101.  N.  D.  Rev.  C.  8501. 

Notice  of  appeal  upon  questions  of  law  and  fact,  which  shows  that  no  statement  of 
case  was  .prepared  or  demand  for  new  trial  in  appellate  court  made,  is  defective.  Aldrich 
V.   Ramoe,  21  S.  D.  52,  109  N.  W.  641. 

C.  L.  6131.  S.  D.  Rev.  Just.  C.   101. 

Demand  in  notice  for  new  trial  is  an  appeal  to  hear  and  determine  cause  on  merits. 
Lyons  v.  Miller,  2  N.  D.  1.  48  N.  W.  514;  Mouser  v.  Palmer,  2  S.  D.  466,  50  N.  W.  907; 
Wimsey  v.  McAdams,  12  S.  D.  609,  81  N.  W.  884. 

C  L.  6132.  8.  D.  Rev.  Just.  C.  102.  N.  D.  Rev.  C.  8507. 

Only  such  questions  as  are  raised  by  record  can  be  considered.  Tschetter  v.  Heiser,  9 
S.  D.  286,  68  N.  W.  744;  City  of  Chamberlain  v.  Putnam,  10  S.  D.  360,  73  N.  W.  201. 

Refusal  of  justice  to  transmit  transcript  because  fee  is  not  paid.  Fargo  v.  Graves,  12 
S.  D.  293,  81  N.  W.  291. 

Wliere  record  does  not  affirmativelv  show  service,  presumption  of  none.  Minn.  Thresh. 
Machine  Co.  v.  Skau,  10  8.  D.  636,  75  N.  W.  199. 

Record  cannot  be  amended  by  affidavits,  but  may  be  returned  to  justice  for  correction. 
Mouser  v.  Palmer,  2  S.  D.  466,  60  N.  W.  967. 

Failure  of  justice  to  transmit  record  in  time,  not  fatal.    McLaughlin  v.  Michel,  14  8. 

D.  189,  84  N.  W.  777. 

C.  L.  6133.  S.  D.  Rev.  Just.  C.  103.  N.  D.  Rev.  C.  8602. 

Exception  to  sureties  limited  to  their  pecuniary  responsibility.  Towie  v.  Bradley,  2 
S.  D.  472,  60  N.  W.  1067. 

When  sureties  are  excepted  to,  thev  or  other  sureties  must  justify  within  time  re- 
quired. Barber  v.  Johnson,  4  S.  D.  528,  57  N.  W.  225;  McDonald  v.  Paris,  9  S.  D.  310, 
«8  N.  W.  737 ;  Judson  v.  Bulen,  6  D.  70,  50  N.  W.  484. 

Filing  of  undertaking  is  necessary  to  confer  jurisdiction.  Richardson  v.  Campbell,  9 
N.  D.  100,  81  N.  W.  31. 

Undertaking  for  staying  proceedings  under  judgments  in  actions  of  forcible  entry  and 
detainer  differs  from  that  required  as  security  for  costs.  Rudolph  v.  Herman,  2  S.  D.  399, 
.)0  N.  W.  833. 

Amendment  of  appeal  bond  in  circuit  court.  Rudolph  v.  Herman,  4  8.  D.  203,  56  N. 
\V.  122;  TowIe  v.  Bradley,  2  S.  D.  472,  50  N.  W.  1057. 

Undertaking  for  costs  in  sum  of  .$100  must  in  all  cases  he  given.  Smith  v.  Coffin,  9 
S.  D.  502,  70  N.  W.  636;  Brown  v.  Brown,  12  S.  D.  380,  81  N.  W.  627;  Brown  v.  Ry.  Co. 
10  S.  D.  633.  75  N.  W.  198.  66  A.  S.  R.  7.30;  Erpcnbach  v.  Ry.  Co.  11  S.  D.  201,  76  N.  W. 
9-23;  Smith  v.  Gale,  13  S.  D.  162,  82  N.  W.  385. 

Combining  a  cost  and  stay  bond  will  be  held  sufficient  as  a  cost  bond.  Aultman, 
.Miller  4  Co.  v.  Nelson,  11  S.  D.  338,  77  X.  W.  684. 

When  bond  is  insufficient,  no  jurisdiction  is  required.  Doering  v.  Jensen,  16  S.  D.  — , 
91  N.  W.  343. 

As  to  notice  of  appeal  and  undertaking  being  filed  with  clerk  of  district  court  on 
appeal  from  justice's  judgment.    Lough  v.  White,  14  N.  D.  363,  104  N.  W.  618. 

Appeal  bond  containing  no  stipulation  for  payment  of  costs  on  appeal,  is  ineffectual. 
Doering  v.  Jensen,  16  S.  D.  58,  91  N.  W.  343. 

Leave  to  file  undertaking  will  be  granted  on  appeal  from  justice's  judgment,  where 
currency  was  deposited  as  cash  botad.  Todenhoft  v.  De  Roos,  21  S.  D.  234,  111  N.  W/ 
550. 

As  to  undertaking  under  N.  D.  Rev.  C.  §  8503  for  "all  costs*  including  costs  on  appeal. 
Johnson  Bros.  t.  Glaspey,  16  N.  D.  335,  113  N.  W.  602. 
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C.  L.  6134.  S.  D.  Rev.  Jvst.  C.  104.  N.  D.  Rer.  C.  8503,  8S04. 

Undertaking  allowing  defendant  to  retain  possession,  separate  from  cost  bond.  Ba- 
dolph  V.  Herman,  2  S.  D.  399,  50  N.  W.  833. 

Undertaking  tinder  statute  for  "all  costs"  includes  costs  on  appeal.  Johnson  Bros.  t. 
(JIaspey,  16  N.  D.  335,  113  N.  W.  602. 

As  to  right  of  plaintiff  in  action  for  possession  of  property  and  rent,  to  recover  for 
rent  up  to  disposition  of  appeal.    McLain  t.  Numberg,  16  N.  D.  138,  112  N.  W.  245. 

(..  L.  6136.  S.  D.  Rey.  Just.  C.  106.  N.  D.  Rev.  C.  8509. 

Appeal  cannot  be  dismissed  except  upon  notice.  Keehl  v.  Schaller,  1  S.  D.  290,  48  K. 
W.  934. 

Judgment  on  appeal  is  that  of  appellate  court  Winton  v.  Knott,  7  S.  D.  179,  63  N.  W. 
,783. 

Motion  to  strike  appeal  from  trial  calendar  of  term  during  which  filed  will  be  denied. 
Cliandler  v.  Hill,  13  S.  D.  176,  82  N.  W.  397. 

District  court  acquires  no  jurisdiction  on  appeal  if  justice  had  none.    Vidger  v.  N'olin. 

10  y.  D.  353,  87  N.  W.  693. 

Issues  of  fact  for  jurj-.    Grovenor  v.  Signor,  10  N.  D.  503,  88  X.  W.  278. 
Pleadings  mav  be  amended  in  appellate  court.     Butler  v.  Ash,  9  S.  D.  Gil,  70  N.  W. 
8.W. 

Dismissal  of  appeal  for  failure  to  transmit  record  within  time.    Haukland  v.  Ry.  Co. 

11  S.  D.  493,  78  X.  W.  958;  Edminster  v.  Rathbun,  3  S.  D.  129,  52  X.  W.  263;  F.  B.  Kirpi 

6  Co.  v.  Graves,  12  S.  D.  293,  81  X.  W.  291 ;  McLaughlin  v.  Michel,  14  S.  D.  189,  84  X.  W. 
777 ;  Harris  v.  Watkins,  5  D.  374,  40  X.  W.  536. 

Appeal  may  cure  jurisdiction  for  want  of  service  of  summons.    Deering  ft  Co.  v.  Vnuic, 

7  N.  D.  576,  75  X.  \V.  926. 

Error,  after  affirming  judgment  to  enter  an  original  judgment  for  amount  with  cos'^s. 
Lindskog  v.  Schouwciler,  12  S.  D.  176,  80  X.  W.  190. 

Remanding  case  to  justice  court  for  new  trial.  Coughran  v.  Wilson,  7  S.  D.  155,  63  X. 
W.  774. 

Supplemental  answer  may  be  filed  after  appeal  to  district  court.  Erickson  v.  Elliott  17 
N.  D.  389,  117  X.  W.  361. 

C.  L.  6141.  S.  D.  Rev.  Just  C.  111.  N.  D.   Rev.  C.  8359. 

Filing  security  for  costs  by  nonresident  plaintiff  not  condition  precedent  to  jurisdic- 
tion.   Carter  Pub.  Co.  v.  Dennett,  11  S.  D.  486,  78  X.  \V.  958. 

C.  L.  6143.  S.  D.  Rev.  Just.  C.  113.  N.  D.  Rev.  C.  8445. 

Attorney's  fee  within  "costs,"  which  must  be  paid  when  justice  sets  aside  judgment  by 
default,    fcrpenbach  v.  Ry.  Co.  8  S.  D.  675,  67  X.  W.  606. 

C.  L.  6144.  S.  D.  Rev.  Just  C.  114.  X.  D.  Rev.  C.  8348. 

Service  of  notice  of  time  and  place  of  trial  on  defendant's  attorney  in  justice's  eoort 
action,  is  sufficient.    McFarland  v.  Cruickshank,  22  S.  D.  189,  116  X.  W.  71. 

As  to  X.  D.  Rev.  C.  §  6883  being  applicable  to  justice  court  Morgridge  v.  Stoeffer,  U 
X.  D.  430,  104  X.  W.  1112. 

Criminal  Proceedings. 

C.  L.  6147.  S.  D.  Rev.  Just.  C.  118.  N.  D.  Rev.  C.  8469. 

Sworn  complaint  is  jurisdictional  in  all  stages  of  prosecution.  State  v.  Walker,  9  S.  D. 
438,  69  X.  W.  586;  State  v.  Wriglit,  15  S.  D.  628,  91  X.  W.  311. 

C.  L.  6153.  S.  D.  Rev.  Just  C.  124.  X.  D.  Rev.  C.  8478, 9761. 

Statute  is  mandatory;  upon  filing  of  proper  affidavit  justice  must  transfer  action  to 
another  justice.    State  v.  Weltner,  7  X.  D.  522,  75  N.  W.  779. 

Failure  of  transcript  transmitting  case  to  second  justice  to  show  that  parties  had  not 
otherwise  ajjreed  on  justice,  will  not  affect  proceedings.  State  v.  Carlisle,  22  S.  D.  529, 
lis  X.  W.  1033. 

One  charged  with  violation  of  city  ordinance  is  entitled  to  change  of  venue  on  accoimt 
of  prejudice  of  police  justice.    Sioux  Falls  v.  Xeeb,  20  S.  D.  244,  105  X.  W.  735. 

•  C.  L.  6106.  S.  D.  Rev.  Just.  C.  l37.  N.  D.  Rev.  C.  84» 

.Justice  may  set  case  for  retrial  where  jury's  verdict  fails  to  find  on  all  material  isswl 
Johnson  Bros.  v.  Glaspey,  16  X.  D.  335,  113  N.  W.  602. 
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C.  L.  6168.  S.  D.  Rev.  Just.  C.  139.  N.  D.  Rev.  C.  8406. 

Defendant  cannot  be  imprisoned  for  costs.    Re  Lackery,  6  S.  D.  S26,  62  N.  W.  134. 

C.  L.  0177.  S.  D.  Rev.  Just.  C.  148.  N.  D.  Rev.  C.  8511, 

One  convicted  by  jurv  of  violating  ordinance  against  keeping  house  of  ill  fame,  may 

appeal.    Mannie  v.  Hatfield,  22  S  D.  475,  118  N.  W.  817. 

Oral  notice  of  appeal  from  judgment  of  police  justice  in  proceedings  for  violation  of 

ordinance  is  sumcient.    Centerville  v.  Olson,  16  S.  D.  526,  94  N.  W.  414. 

C.  L.  6182.  S.  D.  Rev.  Just.  C.  153.  N.   D.  Rev.   C.   8516. 
Sworn  complaint  is  jurisdictional  in  all  stages  of  prosecution.    State  v.  Walker,  9  S. 

D.  438,  60  N.  W.  586;  State  v.  Wright,  15  S.  D.  628,  91  N.  W.  311. 

C.  L.  6184.  S.  D.  Rev.  Just.  C.  166.  N.  D.  Rev.  C.  8519. 

County  is  liable  for  payme'tat  of  justices'  fees  in  criminal  actions.    Barrett  ▼.  Stuttsman 
County,  4  N.  D.  175,  69  N.  W.  964. 


REVISED  PENAIi  CODE. 


C.  L.  6201.  ■  S.  D.  Rev.  Penal  C.  2.  N.  D.  Rev.  C.  8631, 

Indictment  which  shows  that  accused  killed  another  by  feloniously  and  wilfully  beat- 
ing him  with  club  charges  manslaughter  in  first  degree.  State  v.  Edmunds,  20  S.  D. 
135,  104  N.  W.  1115. 

C.  L.  6202.  S.  D.  Rev.  Penal  C.  3.  N.  D.  Rev.  C.  8632. 

What  constitutes  a  crime.  State  v.  Hogan,  8  N.  D.  301,  78  N.  W.  1051,  73  A.  8.  R. 
759,  45  L.R.A.  166;  Re  Kirby,  10  S.  D.  322,  73  N.  W.  92,  39  L.R.A.  866. 

C.  L.  6202-6205.  S.  D.  Rev.  Penal  C.  3-6.  N.  D.  Rev.  C.  8532-8534. 

Conviction  for  peddling  without  license,  is  criminal  action  and  reviewable  by  writ  of 
«rror  only.    State  v.  Cram,  20  S.  D.  159,  105  N.  W.  99. 

■C.  L.  6212.  S.  D.  Rev.  Penal  C.  13.  N.  D.  Rev.  C.  8541. 

Punishment  of  felonies  when  not  otherwise  prescribed.  State  v.  Taylor,  7  S.  D.  633,  64 
K.  W.  548. 

C.  L.  6213.  S.  D.  Rev.  Penal  C.  14.  N.  D.  Rev.  C.  8542. 

One  convicted  of  keeping  saloon  open  on  Sunday  may  have  license  forfeited  in  ad- 
dition to  fine  or  imprisonment  for  misdemeanor.  State  v.  Gilbert,  21  S.  D.  204,  111  N. 
W.  638. 

As  to  excessiveness  of  fine  on  conviction  for  malicious  mischief.  State  v.  Tarlton,  22 
S.  D.  495,  118  N.  W.  706. 

Persona  Liable  to  Punishment. 

C.  L.  6216.  S.  D.  Rev.  Penal  C.  18.  N.  D.  Rev.  C.  8544. 

Insanity  as  a  defense.    State  v.  Leehman,  2  S.  D.  171,  49  N.  W.  3. 

Paragraph  5  only  applies  where  scienter  material  to  constitute  offense.  State  v.  Dor- 
man,  9  S.  D.  528,  70  N.  W.  848. 

Proof  reguired  to  overcome  presumption  that  child  between  7  and  14  years  of  age  was 
incompetent  to  commit  crime.  State  v.  Fisk,  16  N.  D.  689,  108  N.  W.  485,  11  A.  &  E. 
Ann.  Cas.  1061. 

C.  L.  6216.                                       S.  D.  Rev.  Penal  C.  17.  N.  D.  Rev.  C.  8545. 

Evidence  of  intoxication  admissible  as  bearing'  upon  existence  of  intent.    State  v.  Koer- 

ner,  8  N.  D.  292,  78  N.  W.  981,  73  A.  S.  R.  752;  People  v.  Odell,  1  D.  189,  46  N.  W.  601. 

Intoxication  no  defense  if  defendant  has  control  of  faculties.  State  v.  Ford,  16  S.  D. 
— ,  92  N.  W.  18. 

Evidence  of  intoxication  mav  be  considered  on  a  prosecution  for  burglary.  State  v. 
Ford,  16  S.  D.  228,  92  N.  W.  18. 

C.  L.  6221.  S.  D.  Rev.  Penal  C.  22.  N.  D.  Rev.  C.  8550. 

Subjection  of  wife  inferred  from  coverture.  Neys  v.  Taylor,  12  S.  D.  488,  81  N.  W. 
001. 

Supp.  Dak.  Dig.— 79. 
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rarties  to  Crimes. 

C.  L.  6226.  S.  D.  Rev.  Penal  C.  27.  N.  D.  Rev.  C.  8555. 

One  who  procures  another  to  commit  felony,  though  not  present,  is  principal.  State  v. 
Phelps,  5  S.  D.  480,  59  N.  W.  471 ;  State  v.  Kent,  5  N.  D.  516,  67  N.  W.  1052,  35  LJLA. 
618. 

One  procuring  another  to  commit  perjury  is  not  a  principal  with  such  other.  State  t. 
Pratt,  21  S.  D.  306,  112  N.  W.  162. 

Crimes  against  Religion  and  Conscience. 

C.  L.  6242.  S.  D.  Rev.  Penal  C.  43.  N.  D.  Rev.  C.  8671. 

Sunday  transfer  of  property  is  effective  so  far  as  executed.  Rosenmaum  v.  Hayes,  10 
N.  D.  311,  86  N.  W.  973. 

C.  L.  6247.  S.  D.  Rev.  Penal  C.  48.  N.  D.  Rev.  C.  8576. 

First  publication  of  summons  cannot  be  made  on  Sunday.  McLaughlin  v.  Wheeler,  2 
S.  D.  379,  60  N.  W.  834. 

Crimes  against  Bwecutive  Power, 

C.  L.  6297.  S.  p.  Rev.  Penal  C.  102.  N.  D.  Rev.  C.  8631. 

Acts  of  an  officer  de  facto,  legal.    Fylpaa  v.  Brown  County,  6  S.  D.  634,  62  N.  W.  962. 

C.  L.  6299.  S.  D.  Rev.  Penal  C.  104.  N.  D.  Rev.  C.  8633. 

As  to  sufficiency  of  information  charging  offering  of  bribe.  State  v.  Johnson,  17  N.  D. 
554,  118  N.  W.  230. 

C.  L.  6303.  S.  D.  Rev.  Penal  C.  108.  N.  D.  Rev.  C.  8637. 
Charge  by  county  commissioner  for  team  not  for  official  services.    State  v.  Bauer,  1  K. 

D.  273,  47  N.  W.  378. 

C.  L.  6307.  S.  D.  Rev.  Penal  C.  112.  N.  D.  Rev.  C.  8641. 
Contract  to  secure  public  office  And  divide  salary,  void.    Wishek  v.  Hammond,  10  N. 

D.  72,  84  N.  W.  687. . 

Crimes  Against  Public  Justice. 

C'L.  6336.  S.  D.  Rev.  Penal  C.  142.  N.  V.  Rev.  C.  8676. 

Sufficient  to  prove  that  process  under  which  officer  claims  to  have  property  in  charge  is 
valid  on  ito  face.    State  v.  Cassidy,  4  S.  D.  58,  54  N.  W.  928. 

C.  L.  6363.  S.  D.  Rev.  Penal  C.  169.  N.  D.  Rev.   C.   8706. 

One  procuring  another  to  commit  perjury  is  not  a  principal  with  such  other.  State  v. 
Pratt,  21  S.  D.  305,  112  N.  W.  152. 

C.  L.  6381.  S.  D.  Rev.  Penal  C.  187.  N.  D.  Rev.  C.  8725. 

Obstructing  officer  in  performance  of  duty.  Richardson  v.  Dybedahl,  14  S.  D.  126,  84  N. 
W.  486. 

C.  L.  6384.  S.  D.  Rev.  Penal  C.  190.  N.  D.  Rev.  C.  8728. 

Compounding  crimes  as  affecting  a  contract;  nature  of  proof.  School  Dist.  No.  61  v. 
Alderson,  6  D.  146,  41  N.  W.  466. 

N.  D.  Rev.  C.  8732,  8733. 
Deed  executed  in  violation  of  statute  is  invalid  only  as  to  party  in  adverse  possession 
claiming  title.    Galbraith  v.  Payne,  12  N.  D.  164,  96  N.  W.  258. 

N.  D.  Rev.  C.  8733. 
Inapplicable  to  conveyances  made  in  pursuance  of  special  proceedings  at  law.     Purcell 
V.  Farm  Land  Co.  13  N.  D.  327,  100  N.  W.  700. 

As  to  when  deed  is  executed  in  violation  of  statute.  Brynjolfson  v.  Dagner,  15  N.  D. 
332,  125  Am.  St.  Rep.  595,  109  N.  W.  320. 

N.  D.  Rev.  C.  8734. 
As  to  right  to  mortgage  property  adversely  held.     Galbraith  v.  Payne,  12  N.  D.  164. 
90  N.  W.  258;  State  Finance  Co.  v.  Halstehson,  17  N.  D.  145,  114  N.  W.  724. 

C.  L.  6400.  S.  D.  Rev.  Penal  C.  203.  N.  D.  Rev.  C.  8744. 

Champerty  not  available  to  defeat  just  debt  Woods  v.  Walsh,  7  N.  D.  376,  75  N.  W. 
T67. 
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C.  L.  6402.  S.  D.  Rev.  Penal  C.  205.  N.  D.  Rev.  C.  8746. 

One  who,  knowing  of  order  of  court  and  its  contents,  intentionally  violates  order,  is 
guilty  of  contempt.  Freeman  v.  City  of  Huron,  8  S.  D.  435,  66  N.  W.  928;  State  v. 
Knight,  3  S.  D.  509,  64  N.  W.  412,  44  A.'  S.  R.  809;  State  v.  Davis,  2  N.  D.  461,  51  N.  W. 
942;  State  v.  Markuson,  6  X.  D.  147,  64  N.  W.  934. 

Homicide. 

C.  L.  6437,  6450.  S.  D.  Rev.  Penal  C.  241,  254.        N.  D.  Rev.  C.  8784,  8797. 

Indictment  which  shows  that  accused  killed  another  by  feloniously  and  wilfully  beating 
him  with  club  charges  manslaughter  in  first  degree.  State  v.  Edmunds,  20  S.  D.  135, 
104  N.  W.  1115. 

C.  L.  6442.  8.  D.  Rev.  Penal  C.  246.  N.  D.  Rev.  C.  8789. 

Murder  defined.  State  v.  Redington,  7  S.  D.  368;  64  N  W.  170;  State  v.  Belyea,  9  N.  D. 
363,  83  N.  W.  1;  Territory  v.  .Bannigan,  1  D.  432,  46  N.  W.  597. 

C.  L.  6449.  S.  D.  Rev.  Penal  C.  253.  N.  D.  Rev.  C.  8799-8805. 

Juror  cannot  be  challenged  for  holding  opinions  against  capital  punishment,  but  may 
be  asked  the  question  as  basis  for  peremptory  challenge.  State  v.  Garrington,  11  S.  D. 
178,  76  N.  W.  326. 

As  to  N.  D.  Laws  1903  chap.  99,  (N.  D.  Rev.  C.  Crim.  Proc.  §  10118  et  seq.)  changing 
punishn-ent  of  one  convicted  of  murder.    State  v.  Rooney,  12  N.  D.  144,  95  N.  W.  513. 

C.  L.  6464.  S.  D.  Rev.  Penal  C.  268.  N.  D.  Rev.  C.  8830. 

When  killing  is  admitted,  burden  on  accused  of  proving  justification.  State  v.  Yokum, 
11  S.  D.  644,  79  N.  W.  836. 

Maiming. 

C.  L.  6465.  S.  D.  Kev.  Penal  C.  269.  •      N.  D.  Rev.  C.  8832. 

Destroying  person's  leg  with  intention  of  killing  as  maiming.  State  v.  Mattison,  13 
N.  D.  391,  100  N.  W.  1091. 

Attempta  to  Kill. 

C.  L.  6479.  8.  D.  Rev.  Penal  C.  286.  N.  D.  Rev.  C.  8846. 

On  trial  for  assault  with  deadly  weapon  with  intent  to  kill;  conviction  of  assault  and 
battery.  State  v.  Johnson,  3  N.  D.  150,  54  N.  W.  547;  State  v.  Finder,  10  S.  D.  103,  72 
N.  W.  97;  People  v.  Odell,  1  D.  189,  46  N.  W.  601 ;  State  v.  Maloney,  7  N.  D.  119,  72  N. 
W.  927;  Territory  v.  Conrad,  1  D.  348,  46  N.  W.  605. 

Assault  or  assault  and  battery  with  firearms  for  purpose  of  shooting  not  included  in 
statute.    State  v.  Cruikshank,  13  N.  D.  337,  100  N.  W.  697. 

Shooting  at  one  with  intent  to  kill  another  constitutes  assault  with  intent  to  kill. 
State  V.  Shanley,  20  S.  D.  18,  104  N.  W.  522. 

Verdict  of  shooting  with  intent  to  injure  another  sufficient  on  charge  of  shooting  with 
intent  to  kiU.    State  v.  Horn,  21  S.  D.  237,  111  N.  W.  562. 

Robiery. 

C.  L.  6481.  S.  D.  Rev.  Penal  C.  287.  N.  D.  Rev.  C.  8848. 

Acquittal  under  §  297,  S.  D.  (N.  D.  Rev.  Codes,  7127)  not  bar  prosecution  for  robbery. 
State  v.  Caddy,  16  S.  D.  167,  87  N.  W.  927. 

Variance  between  indictment  and  proof.    State  v.  Fallon,  2  N.  D.  510,  52  N.  W.  318. 

Assault  icith  Intent  to  Commit  Felony. 

C.  L.  6491.    >  S.  D.  Rev.  Penal  C.  297.  N.  D.  Rev.  C.  8858. 

Weapon  an  essential  feature  of  the  crime.    State  v.  Johnson,  3  N.  D.  150,  54  N.  W.  547. 

Acquittal  under  this  section  no  bar  to  prosecution  upon  charge  of  robbery.  State  v. 
Caddy,  16  S.  D.  167,  87  N.  W.  927. 

C.  L.  6491,  6492,  6505.     S.  D.  Rev.  Penal  C.  297,  298,  310.     N.  D.  Rev.  0.  8858,  8869,  8872. 
Assault  of  married  woman  with  intent  to  have  unlawful  voluntary  sexual  intercourse, 
is  not  assault  with  intent  to  commit  felonv.     State  v.  Archer,  22  8.  D.  137,  116  N.  W. 
1076. 
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C.  L.  G492.  S.  D.  Rev.  Penal  C.  298.  N.  D.  Rer.  C  8859. 
iSufficiency  of  charge  of  assault  with  intent  to  commit  felony.    State  t.  Shields,  13  S. 

D.  464,  83  N.  W.  669;  State  v.  Johnson,  3  N.  D.  150,  54  N.  W.  647. 

Form  of  indictment  for  assault  with  intent  to  commit  rape.  Territory  ▼.  Godfrey,  6  IX 
40,  50  N.  W.  481. 

A«<aw{(  and  Batter]/. 

C.  h.  6505.  S.  D.  Rev.  Penal  C.  310.  N.  D.  Rev.  C  887*. 

Aa  to  definition  of  assault.    State  ▼.  Cruikshanlc,  13  N.  D.  337,  100  N.  W.  697. 

S.  D.  Rev.  Penal  C.  310,  311,  313. 
C.  L.  6606,  6506,  6508.  N.  D.  Rev.  C.  8872,  8873,  8875. 

As  to  information  including  another  smaller  constituent  offense  not  being  duplicitas. 
State  V.  Climie,  12  N.  D.  33,  94  N.  W.  574. 

C.  L.  6506.  S.  D.  Rev.  Penal  C.  311.  .  N.  D.  Rev.  C  8873. 

As  to  definition  of  battery.    State  v.  Cruikshank,  13  N.  D.  337,  100  N.  W.  697. 

C.  L.  6506,  6507.  S.  D.  Rev.  Penal  C.  311,  312.        N.  D.  Rev.  C.  8873,  8874. 
Burden  of  showing  that  battery  is  "unlawfully"  is  upon  state.    State  v.  Schmidt,  19  S. 

D.  585,  104  N;  W.  259. 

C.  L.  6608.  S.  D.  Rev.  Penal  C.  313.  N.  D.   Rev.   C.  8875. 

As  to  what  constitutes  assault  under  statute.  State  v.  Cruikshank,  13  N.  D.  337, 
100  N.  W.  697. 

C.  L.  6610.  S.  D.  Rev.  Penal  C.  314.  N.  D.  Rev  C.  8876. 

Conviction  for  assault  and  battery  under  charge  *of  assault  and  battery,  with  intent  to 
kill.  State  v.  Maloney,  7  N.  D.  119,  72  N.  W.  927  j  State  v.  Johnson,  3  N.  D.  160,  54  X. 
W.  647;  Territory  v.  Odell,  1  D.  189,  46  N.  W.  601;  Territory  v.  Conrad,  1  D.  348,  46  N. 
W.  605. 

As  to  sufficiency  of  verdict.  State  v.  Horn,  21  S.  D.  237,  111  N.  W.  652. 

Verdict  of  assault  with  intent  to  do  great  bodily  harm  finds  offense  of  simple  assault 
State  V.  Peterson,  23  S.  D.  629,  122  N.  W.  667. 

Aggravated  assault  and  battery  with  dangerous  weapon  includes  simple  assault  and 
battery.    State  v.  Climie,  12  N.  D.  33,  94  N.  W.  674. 

Assault  or  assault  and  battery  with  firearms  for  purpose  of  shooting  not  included  ia 
statute.    State  v.  Cruikshank,  13  N.  D.  337,  100  N.  W.  697. 

One  convicted  of  shooting  with  intent  to  do  bodily  harm  cannot  be  sentenced  with  fine 
and  imprisonment.    State  v.  Hunskor,  16  N.  D.  420,  114  N.  W.  996. 

Libel. 

C.  L.  6511.  8.  D.  Rev.  Penal  C.  318.  N.  D.  Rev.  C.  8877. 

Libel  defined.    Territory  v.  Taylor,  1  D.  461. 

Rape. 

C.  L.  6521.  S.  D.  Rev.  Penal  C.  325.  N.  D.  Rev.  C.  889a 

Assault  with  intent  to  commit.  Territory  v.  Keyes,  5  D.  244,  38  N.  W.  440;  Territory 
v.  Godfrey,  6  D.  46,  60  N.  W.  481. 

Sufficiency  of  information  charging  carnal  knowledge.  State  v.  LaM<Hit,  23  S.  D.  174, 
120  N.  VV.  1104. 

As  to  sufficiency  of  information  for  rape.  State  v.  Rhoades,  17  N.  D.  579,  118  N.  W. 
233. 

C.  L.  6522.  S.  D.  Rev.  Penal  C.  326.  N.   D.    Rev.   C.   8891. 

Necessity  of  proving  physical  ability  of  child  under  age  of  14  to  commit  rape  by  in- 
dependent fact.    State  v.  Fisk,  15  N.  D.  689,  108  N.  VV.  485,  11  A.  &  E.  Ann.  Gas.  1061. 

C.  L.  6523.  S.  D.  Rev.  Penal  C.  327.  N.  D.  Rev.  C.  8892. 

As  to  what  constitutes  penetration  within  meaning  of  statute.    State  v.  Werner,  16  N. 

D.  S3,  112  N.  W.  60. 

Verdict  of  guilty  as  charged  without  degree  of  crime,  is  sufficient,  where  rape  ia 
first  degree  is  not  charged.  State  v.  Hayes,  17  S.  D.  128,  95  N.  W.  296. 
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Adulter)/. 

C.  L.  6534.  8.  D.  Rev.  Penal  C.  338.  N.  D.  Rev.  C.  8903. 

Section  not  invalid  or  inoperative  on  ground  of  uncertainty.  State  v.  Whealey,  5  S.  D. 
427,  69  N.  W.  211. 

Assault  of  married  woman  with  intent  to  have  unlawful  voluntary  sexual  intercourse, 
is  not  assault  with  intent  to  commit  felony.  State  v.  Archer,  22  S.  D.  137,  115  N.  VV. 
1075. 

Spouse  of  either  of  parties  committing  adultery  is  empowered  to  complain  against 
either  or  both.    State  v.  Wesie,  17  N.  D.  567,  19  L.R.A.(N.S.)  786,  118  N.  W.  20. 

Abortion. 

C.  L.  6638.  S.  D.  Rev.  Penal  C.  342.  N.  D.  Rev.  C.  8012. 

Death  resulting  from  abortion.    State  v.  Belyea,  9  N.  D.  353,  83  N.  W.  1. 

Sodomy. 

C.  L.  6647.  8.  D.  Rev.  Penal  C.  351.  N.  D.  Rev.  C.  8921. 

Attempt  punished  by  imprisonment  for  five  years.  State  v.  King,  9  N.  I>.  149,  82  N.  W. 
423. 

Bawdy  Uottsea. 

C.  L.  6571.  8.  D.  Rev.  Penal  C.  375.  N.  D.  Rev.  C.  8945. 

After  proving  that  defendant  kept,  its  bad  reputation  may  be  shown.  Territory  v. 
Chartrand,  1  D.  363,  46  N.  W.  583;  Territory  v.  Stone,  2  D.  155,  4  N.  W.  697. 

One  convicted  by  jury  of  violating  ordinance  against  keeping  house  of  ill  fame,  may 
appeal.    Mannie  v.  Hatfield,  22  S.  D.  475,  118  N.  VV.  817. 

§  3,  c.  154,  1903  S.  D.  S.  D.  Rev.  Penal  C.  p.  603. 

Permits  conviction  for  keeping  house  of  ill  fame  upon 'evidence  of  its  character  other 
than  by  general  reputation.    State  v.  Cambron,  20  S.  D.  282,  105  N.  W.  241. 

C.  L.  6673.  S.  D.  Rev.  Penal  C.  377.  N.  D.  Rev.  C.  8947. 

Owner  knowing  of  unlawful  use  of  his  house  without  objecting,  guilty  of  keeping.  Ter- 
ritory T.  Stone,  2  D.  155,  4  N.  W.  697. 

<  Lotteriet. 

C.  L.  6674  et  seq.  S.  D.  Rev.  Penal  C.  379  et  seq.        N.  D.  Rev.  C.  8954  et  aeq. 

Applicable  to  game  of  "roulette."  Drinkall  v.  MoviuB  State  Bank,  11  N.  D.  10,  57 
Lu  R.  A.  341,  95  Am.  St.  Rep.  341,  88  N.  W.  724. 

Oatninff. 

C.  L.  6689.  8.  D.  Rev.  Penal  C.  396.  N.  D.  Rev.  C.  8969. 

One  keeping  or  exhibiting  any  gambling  table,  devise,  or  apparatus,  deemed  common 
gambler.    People  v.  Sponsler,  1  D.  277,  46  N.  W.  469. 

C.  L.  6600.  S.  D.  Rev.  Penal  C.  409.  N.  D.  Rev.  C.  8980. 

A  state's  attorney  who  gambles  for  money  in  gambling  house  without  informing  against 
and  prosecuting  keeper,  guilty  of  misdemeanor.    Re  Vos,  11  N.  D.  — ,  90  N.  W.  15. 

Act  of  state's  attorney  in  gambling  in  public  place  on  roulette  wheel  and  not  prosecut- 
ing keeper,  is  misdemeanor  authorizing  disbarment.    Re  Voss,  11  N.  D.  540,  90  N.  W.  15. 

C.  I*  6602.  S.  D.  Rev.  Penal  C.  411.  N.  D.  Rev.  C.  8982. 

Undertaking  to  indemnify  stakeholder  against  liability  for  surrender  of  stakes  to 
party  to  bet  on  a  horse  race  cannot  be  enforced.  Ferguson  v.  Yunt,  13  S.  D.  120,  82  N. 
W.  509. 

Other  Injuriea  to  Persona. 

N.  D.  Rev.  C.  9021. 

Sale  of  patent  medicine,  containing  alcohol,  as  medicine  by  storekeeper  in  good  faith, 
is  not  unlawful.    State  v.  Williams,  14  N.  D.  411,  104  N.  W.  546. 

Sole  of  Infected  Stock. 

N.  D.  Rev.  C.  9077. 

Conviction  for  selling  horse  with  "glanders,"  is  not  prerequisite  to  action  for  breach 
of  warranty  against  it.    Larson  t.  Calder,  16  N.  D.  248,  113  N.  W.  103. 
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Crimea  Against  Public  Peace. 

C.  L.  6678.  S.  D.  Rev.  Penal  C.  492.  N.  D.  Eev.  C  9082, 

Driving  whip  is  not  deadly  or  dangerous  weapon  within  this  section.  State  t.  Fac^ 
15  S.  D.  613,  91  N.  W.  313. 

Crimes  Against  Revenue  and  Property  of  State. 

C.  L.  6698.  R.  D.  Rev.  Penal  C.  519.  N.  D.  Rev.  C.  9101. 

Indictment  charging  single  olTense  substantially  in  language  of  subd.  1  is  saffieient. 
State  v.  Taylor,  7  S.  D.  533,  64  N.  W.  548. 

C.  L.  6701.  S.  D.  Rev.  Penal  C.  522.  N.  D.  Rev.  C.  9104.' 

Wilful  refusal  of  state's  attorney  to  prosecute  case  constitutes  misdemeanor.  State 
ex  rel.  Clyde  v.  Lauder,  11  N.  D.  336,  90  N.  W.  664.     • 

§  1,  c.  97,  1895  S.  D.  S.  D.  Rev.  Penal  C.  541. 

Not  repeal  requirement  to  pay  certain  insurance  fees  to  fire  department.  State  v.  Hip- 
pie, 7  S.  D.  234,  64  N.  W.  120. 

Not  prevent  payment  to  several  educational  institutions  of  income  of  their  lands.  He»- 
ton  v.  Mayhew,  9  S.  D.  501,  70  N.  W.  635. 

Does  not  repeal  requirement  of  payment  of  costs  of  criminal  prosecutions  by  state  in 
unorganized  counties.  Lyman  Coimty  v.  State,  0  S.  D.  413,  69  N.  W.  601 ;  Morgan  v. 
State,  0  S.  D.  230,  68  N.  W.  638. 

Appropriation  for  succeeding  year  cannot  be  paid  out  in  advance.  State  v.  Mayhew, 
10  S.  D.  365,  73  N.  W.  200. 

Arson, 

C.  L.  6717.  8.  D.  Rev.  Penal  C.  642.  N.  D.  Rev.  C.  912S. 

Information  charging  facts  constituting  arson  in  third  degree  aa  defined  by  statute  is 
sufficient.  State  v.  Young,  9  N.  D.  165,  82  N.  W.  420;  State  v.  McDonald,  16  S.  D.  — > 
111  N.  W.  447. 

C.  L.  6717,  6718.  S.  D.  Rev.  Penal  C.  642,  643.       N.  D.  Rev.  C.  9123,  9124. 

Freight  car  as  building.    State  v.  Lintner,  10  S.  D.  447,  104  N.  W.  206. 

C.  L.  6727-6733.  S.  D.  Rev.  Penal  C.  652-668.        N.  D.  Rev.  C.  0133-9139. 

Verdict  of  "guilty  as  charged"  is  sufficient  on  information  charging  certain  degree  o( 
arson.    State  v.  McDonald,  16  S.  D.  78,  91  N.  W.  447. 

C.  L.  6732.  S.  D.  Rev.   Penal  C.  567,  N.  D.  Rev.  C.  9138. 

'  Sufficient  pleading  of  arson  in  third  degree.  State  v.  Young,  9  N.  D.  166,  82  K.  W.  420; 
State  V.  McDonald,  16  S.  D.  — ,  91  N.  W.  447. 

Burglary. 

C.  L.  6736.  S.  D.  Rev.  Penal  C.  661.  N.  D.  Rev.  C.  9142, 

Burglary  and  larceny  cannot  be  charged  as  single  offense.  State  v.  Smith,  2  N.  D.  515, 
52  N.  W.  320. 

C.  L.  6741.  S.  D.  Rev.  Penal  C.  566.  N.  D.  Rev.  C.  9147. 

Sufficient  pleading  of  burglary  in  third  degree.  State  v.  LaCroix,  8  S.  D.  369,  66  N.  W. 
944. 

"Entering"  is  sufficient  without  "breaking"  to  constitute  crime  of  burglary.  State  v. 
Vjerck,  23  S.  D.  166,  120  N.  W.  1098. 

C.  L.  6741,  6746.  S.  D.  Rev.  Penal  C.  666,  671.       N.  D.  Rev.  C.  9147,  9152. 

Conviction  for  entering  car  with  intent  to  steal  sustained  under  indictment  for  bur- 
glarizing  railroad  car.    State  v.  Tough,  12  N.  D.  425,  96  N.  W.  1025. 

Forgery. 

C.  L.  6773.  S.  D.  Rev.  Penal  C.  598.  N.  D.  Rev.  C.  W7». 

Instrument  showing  on  its  face  that  it  neither  creates  nor  purporto  to  create  any  lia- 
bility is  not  subject  of  forgery  unless  extrinsic  facto  exist  making  it  so.  State  v.  Sju, 
9  N.  D.  419.  83  N.  W.  865. 
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Larceny. 

C.  L.  6780.  S.  D.  Rev.   Penal  C.  605.  N.  D.  Rev.  C.  9186. 

Information  charging  in  language  of  statute,  sufficient.  State  ▼.  Eellekson,  13  S.  D. 
242,  83  N.  W.  264. 

As  to  defining  "steal"  to  jury.    State  v.  Tough,  12  N.  D.  426,  96  N.  W.  1025. 

S.  D.  Rev.  Penal  C.  605,  607,  608. 
C.  L.  C780,  6782,  6783.  N.  D.  Rev.  C.  9186,  9188,  9189. 

Proof  of  larceny  of  gelding  is  sufficient  to  sustain  Information  alleging  larceny  of  horse. 
State  V.  Matejousky,  22  S.  D.  30,  115  N.  W.  06. 

C.  L.  6783.  S.  D.  Rev.  Penal  C.  608.  N.  D.  Rev.  C.  9189. 

Description  of  stolen  property  in  information  as  one  gold  coin,  current  as  money  in 
this  state  of  value  of  $5,  is  sufficient.    State  v.  Faulk,  22  S.  D.  183,  116  N.  W.  72. 

C.  L.  6793.  S.  D.  Rev.  Penal  C.   618.  N.  D.  Rev.  C.  9199. 

Information  for  receiving  stolen  property  need  not  allege  that  it  was  received  "upon 
any  consideration."  State  v.  Pirkey,  22  8.  D.  550,  118  N.  W.  1042,  18  A.  &  E.  Ann. 
Cas.  192, 

Embezzlement. 

C.  li.  6796.  .  S.  D.  Rev.  Penal  C.   621.  N.  D.  Rev.  C.  9204. 

Ownership  of  property  emhezzled  must  be  alleged.  State  v.  Collins,  4  N.  D.  433,  61 
N.  W.  467. 

Embezzlement  as  agent;  agency  must  be  shown.  State  v.  Wine,  7  N.  D.  18,  72  N.  W. 
906;  State  v.  Wright,  15  S.  D.  628,  91  N.  W.  311. 

C.  L.  6797.  S.  D.  Rev.  Penal  C.  622.  N.  D.  Rev.  C.  9206. 

The  state  is  a  "body  politic,"  and  not  an  association,  society,  or  corporation,  within 
meaning  of  this  section.    State  v.  Taylor,  7  S.  D.  533,  64  N.  W.  548. 

Sufficiency  of  information  for  embezzlement.  State  v.  Lonne,  15  K.  D.  275,  107  N.  W. 
524. 

C.  L.  6790.  S.  D.  Rev.  Penal   C.  624.  N.  D.  Rev.  C.  9208. 

State  treasurer  unlawfully  appropriating  state's  money  is  not  an  offender  under  this 
section.    State  v.  Taylor,  7  S.  D.  533,  64  N.  W.  548. 

Misappropriation  of  partnership  funds  bv  general  partner  not  ebtbezzlement.  State  v. 
Reddick,  2  S.  D.  124,  48  N.  W.  846. 

C.  L.  6801.  S.  D.  Eev.  Penal  C.  626.  '  N.  D.  Rev.  C.  9210. 

In  prosecution,  necessary  to  allege  ownership  of  property  embezzled.  State  v.  Collins, 
4  N.  D.  433,  61  N.  W.  467. 

C.  L.  6805.  S.  D.  Rev.  Penal  C.  630.  N.  D.  Rev.  C.  9214. 

Intention  to  restore  property  is  no  ground  of  defense.  State  v.  Serenson,  7  S.  D.  277, 
64  N.  W.  130. 

C.  L.  6807.  S.  D.  Rev.  Penal  C.  632.  N.  D.  Rev.  C.  9216. 

Punishment  for  embezzlement  the  same  as  for  larceny.  State  v.  Wright,  16  S.  D.  628, 
91  N.  W.  311;  State  v.  Taylor,  7  S.  D.  533,  64  N.  W.  548. 

False  Pretenses, 

C.  ii.  6820.  D.  Rev.  Penal  C.  645.  N.  D.   Rev.  C.  9246. 

Must  be  fraudulent  representation  of  existing  or  past  fact  by  one  who  knows  that  it 
ia  not  true.     State  v.  Stewart,  9  N.  D.  409,  83  N.  W.  860. 

Fraud  by  Corporation. 

C.  L.  6850.  S.  D.  Rev.  Penal  C.  679.  N.  D.  Rev.  C.  9283. 

The  word  "insolvent"  means  present  inability  to  ijay  depositors  as  banks  usually  do, 
and  meet  all  liabilities  as  thev  become  due  in  ordinary  course  of  business.  State  v. 
Stevens,  16  S.  D.  309,  1)2  X.  W.  (20. 
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'  Malicious  Injury  to  Bailwaya  and  Highways. 

C.  L.  6870.  S.  D.  Rev.  Penal  C.  706.  N.  D.  Rev.  C.  9309. 

To  support  Verdict  for  damages  there  must  be  some  evidence  connecting  defendant  «itb 
the  unlawful  act.  Kunhert  v.  Angell,  8  N.  D.  198,  77  N.  W.  1015;  Kunhert  v.  Angell. 
10  N.  D.  59,  84  N.  W.  679. 

Malicious    Mischief. 

C.   L.  6882.  8.  D.  Rev.  Penal  C.  712,  N.  D.  Rev.  C.  9315. 

Act  must  be  done  for  purpose  of  avenging  some  wrong  sustained  by  accused  to  con- 
stitute malicious  mischief.     State  v.  Tarlton,  22  S.  D.  495,  118  N.  W.  706. 

Treble  damages  not  recoverable  by  possessor  who  is  not  owner  for  malicious  injury 
to  property.    Scott  v.  Trebilcock,  21  S.  D.  333,  112  N.  W.  847. 

C.  L.  6884.  8.  D.  Rev.  Penal  C.  714.  N.  D.  Rev.  C.  9317. 
Indictment  for  exposing  poison.     State  v.  Isaacson,  8  S.  D.  69,  65  N.  W.  430. 

Intoxicating  Liquors. 

(See  also  iS.  D.  Rev.  Pol.  C.  2834  et  seq.) 

N.  D.  Rev.  C.  9353. 

As  to  what  constitutes  unlawful  sale  of  beer.  State  ▼.  Nelson,  14  N.  D.  297,  103  X. 
W.  600. 

N.  D.  Rev.  C.  9354. 

As  to  lawful  possession  of  liquors  by  druggists.  State  ex  rel.  Kelly  v.  McMaster.  13 
N.  D.  68,  99  N.  W.  68. 

N.  D.  Rev.  C.  9337. 

Druggist's  permit  must  be  for  particular  place  petitioned  for.  State  v.  Hilliard.  10 
N.  D.  436,  87  N.  W.  980. 

Druggist  maintaining  nuisance  may  be  enjoined.  State  v.  McGruer,  9  N.  J>.  566.  84 
N.  W.  363. 

N.  D.  Rev.  C.  9359-64. 

The  required  record  of  sales,  competent  evidence  in  prosecutions  against  drug;gist. 
State  V.  Donovan,  10  N.  D.  203,  86  N.  W.  709. 

Druggists  prohibited  from  selling  to  habitual  drunkards;  not  material  that  he  know 
of  such  habit.  State  v.  Donovan,  10  N.  D.  203,  86  N.  W.  709;  State  v.  Sasse,  6  S.  D. 
212,  60  N.  W.  853,  55  A.  S.  R.  834. 

N.  D.  Rev.  C.  9386. 

Judicial  notice  as  to  beer  being  an  intoxicating  liquor.  State  v.  Currie,  8  N-  D.  545. 
80  N.  W.  476;  State  v.  Brewing  Co.  6  S.  D.  39,  58  N.  W.  1,  26  L.R.A.  138;  State  v. 
Church,  6  S.  D.  89,  60  N.  W.  143. 

"Intoxicating  liquors"  includes  only  liquors  or  liquids  "that  will  produce  intoxini- 
tion."    State  v.  Virgo,  14  N.  D.  293,  103  N.  W.  610. 

Whether  sale  of  liquids  is  made  as  medicine  or  beverage  under  statute,  is  question 
for  jury.     SUte  v.  Williams,  14  N.  D.  411,  104  N.  W.  646. 

N.  D.  Rev.  C.  9368. 

Presumed  that  state's  attorney  had  sufficient  evidence  when  information  filed.  State 
V.  Brennan,  2  S.  D.  384,  60  N.  W.  625. 

Verification  on  information  and  belief;  when  sufficient.  State  v.  Rozum.  8  N.  D.  548. 
80  N.  W.  477. 

N.  D.  Rev.  C.  9371-2. 

County  not  required  to  pay  warrants  on  liquor  fund  out  of  other  fund.  Loomis  v. 
Brown  County,  16  S.  D.  606,  91  N.  W.  309. 

Failure  of  state's  attorney  to  prosecute  violations  of  this  law  a  misdemeanor  involving 
moral  terpitude.    Re  Simpson,  9  N.  D.  379,  83  N.  W.  641. 

N.  D.  Rev.  C.  9372,  9389. 
Act  of  state's  attorney  in  gambling  in  public  place  on  roulette  wheel  and  not  prose- 
cuting keeper,  is  misdemeanor  authorizing  disbarment.    Re  Voss,  11  N.  D.  540.  90  N.  W. 
15. 

N.  D.  Rev.  C.  9373. 

Places  where  liquor  is  sold  mav  be  abated  as  nuisances.    State  v.  Becker.  3  S.  D.  29. 

51  N.  W.  1018;  SUte  v.  Markuson,  7  N.  D.  156,  73  N.  W.  82;  State  v.  Rozum.  8  X.  D. 

548,  80  N.  W.  477;  State  v.  Fraser,  1  N.  D.  425,  48  N.  W.  343;  State  v.  Dellaire.  4  N. 

D.  312.  60  N.  W.  988;  State  v.  Donovan,  10  N.  D.  610,  88  N.  W.  717;  State  v.  McGruer. 
9  N.  D.  566,  84  N.  W.  363. 
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Provision  of  statutes  enforceable  by  contempt  proceeding.  State  v.  Mitchell,  3  S.  D. 
223,  52  N.  W.  1052;  State  v.  Massey,  10  N.  D.  154,  86  N.  W.  225;  State  v.  Markuson. 
5  N.  D.  147,  64  N.  W.  934. 

Conviction  for  maintaining  nuisance.     State  v.  Thoemke,  11  N.  B.  — ,  92  N.  W.  480. 

Sufficiency  of  indictment  for  maintaining  common  nuisance.  State  v.  Erickson,  14 
N.  D.  139,  103  N.  W.  389. 

The  offense  is  keeping  of  place  where  the  forbidden  acts  are  committed.  State  v. 
Thocmkc,  11  N.  D.  386,  92  N.  VV.  480. 

Sale  of  patent  medicine,  containing  alcohol,  as  medicine  by  storekeeper  in  good  faith, 
is  not  unlawful.     State  v.  Williams,  14  N.  D.  411,  104  N.  W.  646. 

"Place"  means  particular  building  or  apartment  where  liquor  is  unlawfully  sold  or 
kept.     State  v.  Poull,  14  N.  D.  557,  106  N.  W.  717. 

Proceeding  iu  rem  alone  against  liquors  unlawfully  kept,  is  not  authorized.  State 
ex  rel.  Kelly  v.  McMaster.  13  N.  D.  58,  99  N.  W.  58. 

As  to  right  to  injunction  on  complaint  alone  in  action  for  abatement  of  liquor  nui- 
sance.    State  ex  rel.  Register  v.  Patterson,  13  N.  D.  70,  99  N.  W.  67. 

N.  D.  Rev.  C.  9373,  9379. 

Lien  for  'fines  and  costs  is  enforceable  on  premises  on  which  nuisance  is  unlawfully 
maintained,  where  use  is  knowingly  permitted  by  owner.  Larson  v.  Christianson,  14 
N.  D.  476,  106  N.  W.  51. 

N.  D.  Rev.  C.  9374. 

As  to  necessity  of  affidavit  upon  which  attachment  for  contempt  issues  making  prima 
facie  case  for  state.  State  ex  rel.  Harvey  v.  Newton,  16  N.  D.  151,  112  N.  W.  52,  14 
A.  &,  E.  Ann.  Cas.  1035. 

Sufficiency  of  affidavit  to  authorize  court  to  issue  search  warrant.  State  ex  rel.  Regis- 
ter V.  McGahey,  12  N.  D.  635,  97  N.  W.  865,  1  A.  &  E.  Ann.  Cas.  850. 

N.  D.  Rev.  C.  9379. 
Sentence  of  imprisonment  for  200  days  for  nonpayment  of  fine  is  excessive.    State  v. 
Wisnewski,  13  N.  D.  649,  102  N.  W.  883,  3  A.  &  E.  Ann.  Cas.  907. 

N.  D.  Rev.  C.  9383. 

Finding  of  liquor  in  defendant's  possession  is  not  presumptive  evidence  that  same  was 
to  be  unlawfully  sold  in  action  to  abate  nuisance.  State  ex  rel.  Kelly  v.  Nelson,  13 
N.  D.  122,  99  N.  W.  1077. 

"Prima  facie  evidence"  as  used  in  statute  means  competent  and  legallv  sufficient  evi- 
dence.   State  v.  Momberg,  14  N.  D.  291,  103  N.  W.  566. 

Sufficiency  of  information  description  on  which  to  base  abatement  proceedings  after 
conviction  under  liquor  law.    State  v.  Poull,  14  N.  D.  557,  105  N.  W.  717. 

As  to  sufficiency  of  information  for  nuisance.  State  v.  Wisnewski,  13  N.  D.  649,  102 
N.  W.  883,  3  A.  &  E.  Ann.  Cas.  907. 

Immunity  from  prosecution  is  not  granted.  Re  Beer,  17  N.  D.  184,  115  N.  W.  672, 
17  A.  A  E.  Ann.  Cas.  126. 

N.  D.  Rev.  C.  9390. 

Money  is  paid  on  illegal  sales.     Oswald  v.  Moran,  8  N.  D.  Ill,  72  N.  W.  281. 

Statute  cannot  be  invoked  without  pleading  facts  to  bring  case  within  provisions. 
Frankel  v.  Hiller,  16  N.  D.  387,  113  N.  W.  1067,  15  A.  &  E.  Ann  Cas.  265. 

Miscellaneous  Crimes. 

C.  L.  6930.  -  S.  D.  Rev.  Penal  C.  763.  N.  D.  Rev.  C.  0319. 

Sufficient  if  there  is  an  intention  to  injure  animals.  Territory  v.  Crozier,  6  D.  8,  50 
N.  W.  124. 

C.  L.  6933.  S.  D.  Rev.  Penal  C.  767.  N.  D.  Rev.  C.  9442. 

Selling  mortgaged  propertv;  intent;  right  of  purchaser.  Sanford  v.  Elevator  Co.  2 
N.  D.  6,  48  N.  W.  434;   State  v.  Bronkol,  5  N.  D.  507,,  76  N.  W.  680. 

S  1,  c.  133,  1889.  S.  D.  Rev.  Penal  C.  769. 

Corporation  may  be  indicted  as  an  individual  for  usury.  State  v.  Security  Bank,  2 
S.  D.  538,  61  N.  W.  337. 

C.  L.  6943,  6944.  S.  D.  Rev.  Penal  C.  790,  791.       N.  D.  Rev.  C.   9501,  9602. 

Inflicting  dangerous  wound  with  deadly  weapon  without  death  resulting  as  felonv. 
State  V.  Mattison.  13  N.  D.  391,  100  N.  W.  1091. 
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Mere  preparation  is  insufficient  as  attempt  to  commit  crime.  State  v.  Wood,  19  S.  D. 
260.  103  N.  W.  25. 

Attempt  to  commit  sodomy  punished  by  imprisonment  for  five  years.  State  t.  Kin?. 
9  N.  D.  149,  82  N.  W.  423. 

C.  L.  6961.  S.  D.  Rev.  Penal  C.  808.  N.  D.  Rev.  C.  9521. 

"Wilful"  implies  simply  purpose  or  willingness  to  commit  forbidden  act.  Freeman  t. 
City  of  Huron,  8  S.  D.  435,  66  N.  W.  928. 

"Wilful"  implies  purpose  or  willingness  to  commit  act,  when  applied  to  intent  with 
which  act  is  done.  State  ex  rel.  Register  v.  McGahey,  12  N.  D.  535,  97  N.  W.  865,  1 
A.  &.  E.  Ann.  Cas.  650. 

C.  L.  0964.  S.  D.  Rev.  Penal  C.  811.  N.  D.  Rev.  C.  9524. 

Meaning  of  malice.  Territory  v.  Egan,  3  D.  119,  13  N.  W.  568;  Wuest  v.  American 
Tobacco  Co.  10  S.  D.  394,  73  N.  W.  903. 

C.  L.  6966.  S.   D.  Rev.  Penal  C.  813.  N.  D.  Rev.  C.  9526. 

As  to  meaning  of  "bribe."    State  v.  Johnson,  17  N.  D.  554,  118  N.  W.  230. 

C.  L.  6976.  S.  D.  Rev.  Penal  C.  822.  N.  D.  Rev.  C.  9535. 

Corporate  club  exchanging  liquor  with  its  members  for  checks  bought  of  club,  is  charge- 
able with  selling  liquor  without  license.    State  v.  Mudie,  22  S.  D.  41,  115,  N.  W.  107. 

C.  L.  6986.  S.  D.   Rev.  Penal  C.  832.  N.  D.  Rev.  C.  954.1 

A  defendant  cannot  be  imprisoned  for  costs.  Re  Lackey,  6  S.  D.  526,  62  N.  W.  134. 
Prosecution  under  a  city  ordinance,  by  city  for  keeping  tippling  shop  a  criminal  cast 

03  to  costs.    City  of  Yankton  v.  Douglass,  8  S.  D.  590,  67  N.  W.  630. 


REVISED   CODE   OF  CRIMINAL   PROCEDTTRE. 

C.  L.  7035.  S.  D.  Rev.  C.  Crim.  Proc.  7.  N.  D.  Rev.  C.  9557. 

Testimony  cannot  be  read  on  trial  of  criminal  action  from  stenographer's  transcript 

on  preliminary  examination  of  absent  witnesses.     State  v.  Hefferman,  22  S.  D.  513,  25 

L.R.A.(N.S.)  868,  118  N.  W.  1027. 

C.  L.  7039.  8.  D.  Rev.  C.  Crim.  Proc.  11.  N.  D.  Rev.  C.  9561. 

Circuit  court  has  jurisdiction  to  try  misdemeanors.  State  v.  Finder,  10  S.  D.  103,  78 
N.  W.  97. 

As  giving  district  court  original  jurisdiction  of  misdemeanors.  State  v.  Rnssell,  18 
N.  D.  357,  121  N.  W.  918. 

Judicial  Proceedings   to  Remove  Officeri. 

C.  L.  7080.  S.  D.  Rev.   C.  Crim.  Proc.  62.  N.  D.  Rev.  C.  9631. 

Action  cannot  be  brought  in  name  of  county  or  private  person.    Wishek  v.  Becker,  10 
'N.  D.  63,  84  N.  W.  590. 

Removal  of  regent  of  education  by  governor.  State  v.  Shannon,  7  S.  D.  319,  64  N.  W. 
175. 

C.  L.  7091.  S.  D.  Rev.  C.  Crim.  Proc.  63.  N.  D.  Rev.  C.  964t 

Proceeding  against  sheriflT  under  statute  not  barred  by  judgment  not  upon  merits. 
State  ex  rel.  Atty.  Gen.  v.  District  Ct.  13  N.  D.  211,  100  N.  W.  248. 

C.  L.  7095.  S.  D.  Rev.  C.  Crim.  Proc.  67.  N.  D.  Rev.  C.  9646. 

Officer  may  be  removed  for  misconduct.     Re  Simpson,  9  N.  D.  379,  83  N.  W.  Sil. 

Removal  cannot  be  delayed  by  appeal.    Myrick  v.  McCabe,  6  N.  D.  422,  67  N.  W.  143. 

State's  attorney  may  be  removed  for  willful  refusal  to  prosecute  case.  State  ex  rel. 
Clyde  v.  Lauder,  11  N.  D.  136,  90  N.  W.  664. 

As  to  right  to  object  to  accusation  in  proceedings  under  statute  on  anv  ground  on* 
might  assign  by  way  of  demurrer  to  complaint.  State  v.  Richardson,  16  N."  D.  1,  109  X. 
W.  1026. 

Bastards. 

5  1,  c.  50,  1899  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  807.  ,  N.  D.  Rev.  C.  9647. 

Bastardy  proceedings  properly  instituted  in  nnme  of  state.  State  v.  Bunker,  7  S.  D. 
030.  65  N.  W.  33. 
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Probable  cause  for  issuing  of  warrant.    State  v.  McKnight,  7  N.  D.  444,  76  N.  W.  790. 

The  proceeding  is  a  civil  action.     That  v.  Knowles,   10   S.  D.  471,  74  N.  W.  201. 

Sufficiency  of  evidence  to  prove  charge.     State  y.  Peoples,  9  N.  D.  146,  82  N.  W.  749. 

A  woman  has  a  cause  of  action  against  father  of  her  bastard  child.  Ingwaldson  v. 
Skrivseth,  7  N.  D.  388,  76  N.  W.  772. 

Father  liable  for  support  of  bastard  child  bom  without  the  state.  State  ex  rel.  Berge 
V.  Patterson,  18  S.  D.  251,  100  N.  W.  162. 

N.  D.  Rev.  C.  9650. 

As  to  defendant's  rights  and  magistrate's  powers  and  duties  in  bastardy  proceeding. 
SUte  V.  Carroll,  13  N.  D.  383,  101  N.  W.  317. 

N.  D.  Rev.  C.  9661. 

Exact  reduction  of  pages  of  docket  containing  entries  need  not  be  transmitted  by 
justice.    SUte  v.  Carroll,  13  N.  D.  383,  101  N.  W.  317. 

§  5,  c.  50,  1899  S.  D.  S.  D.  Rev.  C.  Civ.  Proc.  811.  N.  D.  Rev.  C.  9656. 

Court  may  commit  unsuccessful  defendant  in  bastardy  proceedings  tmtil  undertaking 
is  furnished,  although  an  undertaking  was  given  in  lower  court.  State  ex  rel.  Berge  v. 
Patterson,  18  S.  D.  251,  100  N.  VV.  162. 

Proceedings  in  Criminal  Actions  Proaecutei  iy  Indictment. 

C.  L.  7100.  S.  D.  Rev.  C.  Crim.  Proc.  72.  N.  D.  Rev.  C.  9669. 

Accused  may  be  tried  for  embezzlement  in  county,  in  which  he  was  intrusted  with  and 
to  which  he  was  to  return  propery.    State  v.  Allen,  21  S.  D.  121,  110  N.  W.  92. 

C.  L.  7114,  7116.  8.  D.  Rev.  C.  Crim.  Proc.  86,  87.         N,  D.  Rev.  C.  9686,  9687. 

Not  necessary  to  allege  absence  fiom  state  in  information ;  defendant  must  plead  limita- 
tion of  it  will  be  waived.  Smith  v.  Jones,  16  S.  D.  — ,  92  N.  W.  1084;  State  v.  Murphy, 
9  N.  D.  175,  82  N.  W.  738. 

Complaint  is  not  insufficient  because  it  shows  on  its  face  that  the  offense  was  com- 
mitted more  than  three  years  before,  without  pleading  the  exception.  Smith  v.  Jones, 
16  S.  D.  337,  92  N.  W.  1084. 

Complaint  and  Information. 

0.  L.  7117.  S.  D.  Rev.  C.  Crim.  Proc.  89.  N.  D.  Rev.  C.  9691. 

Form  of  complaint;  when  sufficient.     State  v.  Severine,  2  S.  D.  238,  49  N.  W.  1056; 

State  V.  Barnes,  3  N.  D.  131,  54  N.  W.  541 ;  State  v.  Rozum,  8  N.  D.  548,  80  N.  W.  477. 

C.  L.  7119.  S.  D.  Rev.  C.  Crim.  Proc.  91.  N.  D.  Rev.  C.  9603. 

Police  magistrates  are  ex  officio  justices  of  the  peace.  State  v.  Wright,  15  S.  D.  628, 
91  N.  W.  311. 

N.  D.  Rev.  C.  9694. 

As  to  sufficiency  of  information  for  nuisance.  State  v.  Wisnewski,  13  N.  D.  649,  102 
N.  W.  883,  3  A.  &  E.  Ann.  Cas.  907. 

C.  L.  7133.  S.  D.  Rev.  C.  Crim.  Proc.  106.  N.  D.  Rev.  C.  9712. 

Requesting  to  be  taken  before  some  other  magistrate  than  nearest  one  waives  objection 
to  jurisdiction.    Richardson  v.  Dybedahl,  14  S.  D.  126,  84  N.  W.  486. 

Arrest  and  by  Whom  Made. 

C-  L.  7148.  S.  D.   Rev.  C.  Crim.  Proc.  120.  .  N.  D.  Rev.  C.  9731. 

Officer  at  Pine  Ridge  Indian  reservation  has  no  authority  to  arrest  resident  without  a 
Nvarrant,  on  charge  of  misdemeanor  not  committed  in  his  presence.  John  Bad  Elk  v.  U. 
S.  177  U.  S.  529,  44  L.  ed.  874,  20  S.  Ct.  R.  729. 

Officer  may  arrest  without  warrant  only  when  facts  lead  a  person  of  ordinary  caution 
to  believe  that  crime  has  been  committed.  Richardson  v.  Dybedahl,  14  S.  D.  126,  84  N. 
W.  486. 

Preliminary  Examination. 

V.  L.  7162-7164.  S.  D.  Rev.  C.  Crim.  Proc.  133-135.  N.  D.  Rev.  C.  9758-9760. 

As  to  liability  of  county  for  services  of  attorney  .appointed  bv  acting  magistrate  to 
liefend  accused.     Harris  v.  Rolette  County,  16  K.  D.  204,  112  N.'W.  971. 
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C.  L.  6153.  S.  D.  Rev.  Just.  C.  124.  N.  D.  Rev.  C  9761. 

Statute  mandatory;  upon  filing  of  proper  affidavit  justice  must  transfer  action  to  an- 
other justice.    SUte  v.  Weltner,  7  N.  D.  622,  75  N.  W.  779. 

C.  L.  7185.  S.  D.  Rev.  C.  Crim.  Proc.  130.  N.  D.  Rev.  C.  9762. 

Necessity  of  defendant  being  prejudiced  by  adjournment  in  violation  of  statute  to  malce 
same  invalid.    State  v.  Foster,  14  N.  D.  501,  105  N.  VV.  038. 

C.  L.  7169.  S.  D.  Rev.  C.  Crim.  Proc.  140.  N.  D.  Rev.  C.  9768. 

Committing  magistrate  cannot  punish  for  contempt,  a  witness  who  refused  to  obev 
subpoena  duces  tecum.  Farnham  v.  Colman,  19  S.  D.  342,  1  L.R.A.(N.S.)  1135,  117 
Am.  St.  Rep.  944,  103  N.  W.  161,  9  A.  4  E.  Ann.  Cas.  314. 

Witnesses  must  be  examined  in  presence  of  accused  on  his  examination.  State  ex  reL 
Styles  V.  Beaverstad,  12  N.  D.  527,  97  N.  W.  548. 

Committing  magistrate  may  proceed  to  hear  evidence  in  absence  of  bailed  defendant 
where  counsel  is  present.    State  ex  rel.  Poul  v.  McLain,  13  N.  D.  368,  102  N.  W.  407. 

C.  L.  7175.  S.  D.  Rev.  C.  Crim.  Proc.  146.  N.  D.  Rev.  C.  9774. 

Order  of  commitment;  endorsed  upon  docket.  State  v.  Rozum,  8  N.  D.  548,  80  N.  W. 
477;  State  v.  Wright,  15  S.  D.  628,  91  N.  W.  311. 

Magistrate  must  transmit  papers  and  record.  State  v.  Rozum,  8  N.  D.  548,  80  N.  W. 
477;  State  v.  Wright,  15  S.  D.  628,  91  N.  W.  311;  State  v.  Weltner,  7  N.  D.  522,  75  N. 
W.  779. 

C.  L.  7175,  7177.  S.  D.  Rev.  C.  Crim.  Proc.  146,  148.  N.  D.  Rev.  C.  9774,  9776. 

As  to  meaning  of  "not  -  admitted  to  bail."  State  ex  rel.  Adams  ▼.  Larson,  12  X.  D. 
474,  97  N.  W.  537. 

Cfrand   Jury. 

i  1,  c.  74,  1899  8.  D.  S.  D.  Rev.  C.  Crim.  Proc.  162.  N.  D.  Rev.  C.  9798. 

Method  of  securing  order  for  calling  grand  jury.  State  v.  Tough,  12  N.  D.  425,  96 
N.  W.  1025. 

8.  D.  Rev.  C.  Crim.  Proc.  166,  166,  173. 
0.  L.  7193,  7194,  7201.  N.  D.  Rev.  C.  9799,  9802,  9809. 

Strilcing  of  names  from  jury  list  and  placing  others  thereon,  is  not  ground  for  chal- 
lenge to  panel  of  grand  jury.    State  v.  Shanley,  30  S.  D.  18,  104  N.  W.  622. 

C.  L.  7198.  S.  D.  Rev.  C.  Crim.  Proc.   170.  N.  D.  Rev.  C.  9806. 

Erroneous  refusal  to  grant  challenge  deprives  defendant  of  a  substantial  right.  Peopir 
v.  Wintermute,  1  D.  60,  46  N.  W.  604. 

C.  L.  7211.  S.  D.  Rev.  C.  Crim.  Proc.  183.  N.  D.  Rev.  C.  9819. 

Duty  to  investigate  an  to  corporations  same  as  to  natural  persons;  presentment  mav 
be  made  when  indictment  unjustifiable.  State  v.  Security  Bank,  2  S.  D.  538,  51  N.  W. 
337. 

OTenses  presented  either  by  presentment  or  indictment.  People  v.  Sponsler,  1  D.  277, 
46  N.  W.  469. 

Indictment  and  Information. 

§  2,  64,  1895  S.  D.  S.  D.  Rev.  C.  Crim.  Proc.  206.  N.  D.  Rev.  C.  9791. 

Law  abolishing  grand  jury  not  unconstitutional.     State  v.  Ayers,  8  8.  D.  617,  67  X. 

w.  on. 

8  1,  c.  64,  1895  S.  D.  S.  D.  Bw.  C.  Crim.  Proc.  206.  N.  D.  Revi  C.  9794. 

Witnesses  not  indorsed  on  information  allowed  to  testify  in  absence  of  showing  that 
thev  were  known  to  state's  attorney  before  trial  began.  State  v.  King,  9  S.  D.  ^8,  70 
N.  'W.  1046. 

New  information  filed  to  cure  defects  without  new  preliminary  exsimination.  State  v. 
Hasledahl,  3  X.  D.  36,  63  N.  W.  430. 

Only  witnesses  whose  names  are  known  to  state's  attorney  when  information  is  filed 
need  be  indorsed  thereon.    State  v.  Frazer,  23  S.  D.  304,  121  N.  W.  790. 

C.  L.  7236.  S.  D.  Rev.  C.  Crim.  Proc.  206,  216.  N.  D.  Rev.  C.  9794,  9843. 

State  may  call  witnesses  whose  names  are  not  required  to  be  indorsed  on  informatka. 
SUte  V.  Matejoucky,  22  S.  D.  30,  119  N.  W.  96. 
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§  3,  c.  64,  1895  S.  D.  S.  D.  Rev.  C.  Crim.  Proc.  207,  N.  D.  Rev.  C.  0795. 

Same  precision  required  as  in  an  indictment.  State  t.  La  Croix,  8  S.  D.  SCO,  60  N.  W. 
044. 

Verification  by  state's  attorney  upon  information  and  belief,  sufficient.  State  t. 
Donaldson,  12  S.  D.  269,  81  N.  VV.  290. 

§  4,  e.  64,  1895  S.  D.  S.  D.  Key.  C.  Crim.  Proc.  208. 

.Proceedings  by  information  same  as  by  indictment.    State  t.  Kent,  5  N.  D.  516,  67  N. 
W.  1062,  36  L.R.A.  518;  Stete  v.  King,  9  S.  D.  628,  70  N.  W.  1046. 
Indorsement  by  foreman.    State  v.  Van  Nioe,  7  S.  D.  104,  63  N.  W.  637. 

§  6,  c.  64,  1895  S.  D.  S.  D.  Rev.  C.  Crim.  Proc.  210.  N.  D.  Rev.  C.  9793. 

Court  shall  determine  whether  case  shall  be  prosecuted  or  not.  State  ex  rel.  Clyde 
V.  Lauder,  11  N.  D.  136,  90  N.  W.  564. 

5  8,  c.  64,  1895  S.  D.  S.  D.  Rev.  C.  Crim.  Proc.  211.  N.  D.  Rev.  C.  9791. 
No  information  can  be  filed  until  preliminary  examination  is  had.     State  v.  Rozum,  8 

N.  D.  660,  80  N.  W.  477;  State  v.  Lacroix.  8  S.  D.  369,  66  N.  W.  944;  State  v.  Wright, 
15  S.  D.  628,  91  N.  W.  311 ;  State  v.  Weltner,  7  N.  D.  622,  75  N.  W.  779;  SUte  v.  Barnes, 
3  N.  D.  131,  64  N.  W.  131. 

C.  L.  7236.  S.  D.  Rev.  C.  Crim.  Proc.  216.  N.  D.  Rev.  C.  9843. 

Witnesses'  names;  indorsement  upon  indictment  mandatory.    State  v.  Stevens,  1  S.  D. 

480,  47  N.  W.  646;  State  v.  Church,  6  S.  D.  80,  60  N.  W.  143;  State  v.  Pancoast  (Kent), 

6  N.  D.  616,  67  ».  W.  1052,  35  L.R.A.  518, 

Witnesses  not  before  grand  jury  may  be  allowed  to  testify.  State  v.  Isaacson,  8  8.  D. 
08,  65  N.  W.  430. 

C.  L.  7230.  8.  D.  Rev.  C.  Crim.  Proc  219.  N.  D.  Rev.  C.  9846. 

Description  of  stolen  property  in  information  as  one  gold  coin,  current  as  money  in 
this  state  of  value  of  $5,  is  sufficient.    State  v.  Faulk,  22  S.  D.  183,  116  N.  W.  72. 

C.  L.  7239,  7241.  S.  D.  Rev.  C.  Crim.  Proc.  219,  221.      N.  D.  Rev.  C.  9848,  9848. 

Sufficiency  of  information  for  killing  another  with  shot  gun.  State  v.  Flute,  20  S.  D. 
602,  108  N.  W.  248. 

Information  which  charges  that  accused  did  unlawfully  and  wilfully  practice  dentistry 
without  license,  is  insufficient.    State  v.  Carlisle,  22  S.  D.  529,  118  N.  W.  1033. 

Allegation  in  indictment  that  accused  did  "shoot"  and  "mortally"  wound  deceased 
with  a  certain  loaded  pistol,  is  sufficient.  State  ex  rel.  Kotilinic  v.  Swenson,  18  S.  D. 
196,  99  N.  W.  1114. 

Indictment  which  shows  that  accused  killed  another  by  feloniously  and  wilfully  beat- 
ing him  with  club  charges  manslaughter  in  first  degree.  State  v.  Edmunds,  20  S.  D. 
135,  104  N.  W.  1116. 

C.  L.  7241.  S.  D.  Rev.  C.  Crim.  Proc.  221.  N.  D.  Rev.  C.  9848. 

Names  of  parties  to  be  contained  in  title.  State  v.  Hazledahl,  2  N.  D.  621,  62  N.  W. 
315,  16  L.R.A.  150;  Territory  v.  Pratt,  6  D.  483,  43  N.  W.  711. 

Statement  of  offense  in  ordinary  language.  State  v.  Lewis,  13  S.  D.  160,  82  N.  W.  406; 
SUte  V.  Hellekson,  13  S.  D.  242,  83  N.  W.  264;  Stete  v.  Kent,  4  N.  D.  577,  62  N.  W.  631, 
27  L.R.A.  686;  State  v.  Burchard,  4  S.  D.  648,  57  N.  W.  491;  City  of  Deadwood  v.  Allen, 
8  S.  D.  618,  67  N.  W.  835. 

As  to  sufficiency  of  information  for  grand  larceny.  Stete  v.  Halpin,  16  S.  D.  170,  91 
N.  W.  605. 

Sufficiency  of  allegation  in  information  as  to  stealing  money  from  person  of  another. 
Stete  V.  Faulk,  22  S.  D.  183,  116  N.  W.  72. 

C.  L.  7241,  7242.  S.  D.  Rev.  C.  Crim.  Proc.  221,  222.  N.  D.  Rev.  C.  9848,  9849. 

Sufficiency  of  indictment  as  to  offense  charged.  State  v.  Mattison,  13  N.  D.  301,  100 
N.  W.  1001. 

Sufficiency  of  information  for  assault  and  battery  with  dangerous  weapon.  State  v. 
Climie,  12  N.  D.  33,  94  N.  W.  574. 

C.  L.  7242.  S.  D.  Rev.  C.  Crim.  Proc  222.  N.   D..  Rev.   C.   9349. 

Sufficiency  of  information  for  embezzlement.  State  v.  Laechelt,  18  N.  D.  88,  118  N.  D. 
240. 

Information  for  rape  sufficient  without  the  word  "ravislu"  States  v.  Hayes,  17  S.  D. 
128,  05  N.  W.  290. 
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C.  L.  7242,  7244.  8.  D.  Rev.  C.  Crim.  Proc.  222,  224.      X.  D.  Rev.  C.  9849, 985]. 

Proof  of  intent  to  kill  M.  and  actual  shooting  of  S.  will  not  sustain  indictment  allegini 
intent  to  kill  S.,  but  not  alleging  intent  to  kill  M.  State  v.  Shanley,  20  8.  D.  18,  104  N. 
W.  522. 

C.  L.  7244.  S.  D.  Rev.  C.  Crim.  Proc.  224.  N.  D.  Rer.  C.  9851. 

But  one  offense  must  be  charged.  SUte  v.  Smith,  2  N.  D.  515,  52  N.  W.  320;  SUte  t. 
Belyea,  9  X.  D.  353,  83  N.  W.  1;  State  v.  Marcks,  3  N.  D.  332,  58  N.  W.  25. 

Election  between  offenses  may  be  required.  State  t.  Valentine,  7  S.  D.  98,  63  K.  Vi. 
541;  SUte  V.  Boughner,  7  S.  D.  103,  63  K.  \V.  542. 

Homicide  may  be  charged  as  having  been  accomplished  by  more'  than  one  means.  Statt 
V.  Hall,  14  S.  D.  161,  84  N.  W.  766. 

On  right  to  charge  but  one  offense  in  indictment.  State  v.  Mattison,  13  N.  D.  391, 
300  N.  \V.  1091. 

Indictment  charging  defendant  with  selling  liquor  without  license  charges  but  oik 
offense.    SUte  v.  Mudie,  22  S.  D.  41,  116  N.  W.  107. 

C.  L.  7245.  S.  D.  Rev.  C.  Crim.  Proc.  225.  N.  D.  Ret.  C.  9851 

SUtement  of  precise  time  not  necessary,  unless  material.  Clyde  v.  Johnson,  4  N.  D. 
92,  58  N.  W.  512. 

Information  for  arson  charging  commitUl  on  or  about  certain  day,  sufficient.  StaU 
V.  Donaldson,  16  S.  D.  — ,  92  N.  W.  447. 

Day,  week,  month  and  year  are  material  ingredients  in  offense  of  keeping  saloon  of^ 
on  Sunday.    Statev.  Schell,  22  S.  D.  340,  117  N.  VV.  505. 

Allegation  in  information  for  arson  that  offense  was  committed  "on  or  abont"  a  ea- 
tain  date,  is  sufficient.     State  v.  McDonald,  16  S.  D.  78,  91  N.  VV.  447. 

C,  L.  7246.  S.  D.  ReV.  C.  Crim.  Proc  226.  _    K  D.  R«r.  C  9853. 

Indictment  for  larceny  not  insufficient  because  failing  to  properly  state  owner  of  prop- 
erty.   State  v.  Vincent,  16  S.  D.  — ,  91  N.  VV.  347. 

Sufficiency  of  indictment  for  larceny  unaffected  because  of  failure  to  properly  state 
owner  of  stolen  property.    State  v.  Vincent,  16  S.  D.  62,  91  N.  W.  347. 

Material  variance  between  information  and  proof  as  to  ownership  of  stolen  property. 
SUte  v.  Ham,  21  S.  D.  698,  114  N.  VV.  713. 

C.  L.  7247.  S.  D.  Kev.  C.  Crim.  Proc.  227.  N.  D.  Rev.  C.  9854. 

Words  to  be  construed  in  their  ordinary  meaning.  SUte  v.  Dellaire,  4  X.  D.  312,  90 
N.  VV.  988;  State  v.  Donaldson,  12  S.  D.  269,  81  N.  W.  299. 

C.  L.  7247,  7249.  S.  D.  Rev.  C.  Crim.  Proc.  227,  229.      N.  D.  Rev.  C.  9854, 9851 

Allegation  in  indictment  that  accused  did  "shoot"  and  "mortally"  wound  deceased, 
with  a  certain  'loaded  pistol,  is  sufficient.  State  ex  rel.  Kotilinic  v.  Swenson,  18  S.  D- 
196,  89  N.  VV.  1114. 

S.  D.  Rev.  C.  Crim.  Proc.  227,  228,  230. 
C.  L.  7247,  7248.  7250.  N.  D.  Rev.  C.  9854.  9855,  9857. 

Indictment  which  shows  that  accused  killed  another  by  feloniously  and  wilfully  beat- 
ing him  with  club  charges  manslaughter  in  first  degree.  State  v.  Edmunds,  20  S.  D. 
336,  104  N.  W.  1116. 

C.  L.  7248.  S.  D.  Rev.  C.  Crim.  Proc.  228.  N.  D.  Rev.  C.  9855. 

Information  which  charges  that  accused  did  unlawfully  and  wilfully  practice  dentistry 
without  license,  is  insufficient.    State  v.  Carlisle,  22  S.  D.  529,  118  X.  W.  1033. 

C.  L.  7249.  S.  D.  Rev.  C.  Crim.  Proc.  229.  X.  D.   Rev.  C.  9858. 

Indictment  must  be  entitled  in  court  having  authoritv  to  receive  it.  Territory  t. 
Pratt,  6  D.  483,  43  N,  W.  711;  State  v.  Taylor,  7  S.  D.  533',  64  X,  VV.  548;  United  SUtts 
v.  Beebe,  2  D.  292,  UN.  VV.  505. 

Time  and  place  of  offense  must  be  shown.  SUte  v.  First  Xat.  Bank,  3  S,  D.  52,  51 
N.  VV.  780;  City  of  Deadwood  v.  Allen,  8  S.  D.  618,  67  N.  W.  835;  United  SUtes  r. 
Ewing.  47  Fed.  809. 

Mu.st  be  such  as  to  enable  person  of  common  undersUnding  to  know  what  was  in 
tended.  State  v.  Shields,  13  S.  D.  464,  83  X.  VV.  559;  SUte  v.  La  Croix,  8  S.  D.  369, 
06  N.  VV.  944. 

Proof  of  larceny  of  gelding  is  sufficient  to  sustain  information  alleging  larceny  of 
horse.    State  v.  JIatejousky,  22  S,  D.  30  115  X.  VV.  96. 
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Sufficiency  of  indictment  for  maintaining  common  nuisance.  State  v.  Erickson,  14 
N.  D.  339,  103  N.  W.  389. 

Sufficiency  of  information  for  assault  and  battery  witli  dangerous  weapon.  State  v. 
Climie,  12  N.  D.  33,  94  N.  W.  574. 

Information  for  rape  sufficient  without  the  word  "ravish."  State  v.  Hayes,  17  S.  D. 
J  28,  95  N.  W.  296. 

C.  L.  7249,  7250.  S.  D.  Rev.  C.  Crim.  Proc.  229,  230.    N.  D.  Rev.  C.  9856,  9857. 
Sufficiency  of  information  for  killing  another  with  shotgun.     State  v.  Flute,  20  S. 

D.  502,  108  N.  W.  248. 

C.  L.  7250.  S.  D.  Rev.  C.  Crim.  Proc.  230.  N.  D.  Rev.  C.  9857. 

Immaterial  defects  do  not  render  indictment  insufficient.  State  v.  Kent,  6  N.  D.  516, 
67  N.  W.  1052,  35  L.R.A.  518;  State  v.  La  Croix,  8  S.  D.  369,  66  N.  W.  944;  United 
States  V.  Beebe,  2  D.  292,  11  N.  W.  505;  People  v.  Sponsler,  1  D.  277,  46  N.  W.  459; 
Territory  v.  Keyes,  5  D.  244,  38  N.  W.  440. 

C.  L.  7257.  S.  D.  Rev.  C.  Crim.  Proc.  237.  N.  D.  Rev.  C.  0864. 
Description  of  stolen  propertv  in  information  as  one  gold  coin,  current  as  money  in 

this  state  of  value  of  $5,  is  sufBcient.    State  v.  Faulk,  22  S.  D.  183,  116  N.  W.  72. 

As  to  variance  between  information  and  proof  in  prosecution  for  embezzlement. 
State  V.  Laechelt,  18  N.  D.  88,  118  N.  W.  240. 

G.  L.  7260.  8.  D.  Rev.  C.  Crim.  Proc.  240.  N.  D.  Rev.  C.  9868. 

Accessories  punished  as  principals  whether   present  or  not.     State  v.   Phelps,   5  S. 

D.  480,  69  N.  W.  471;  State  v.  Kent,  4  N.  D.  577,  62  N.  W.  631,  27  L.R.A.  686. 

C.  L.  7262.  S.  D.  Rev.  C.  Crim.  Proc.  242.  N.  D.  Rev.  C.  9870. 

Compounding  felony;  proof  to  invalidate  contract  must  be  clear.  School  Dist.  v. 
Aldersou,  6  D.  145,  41  N.  W.  466. 

Arraignment  of  Defendant, 

C.  L.  7263.  S.  D.  Rev.  C.  Crim.  Proc  243.  N.  D.  Rev.  C.  9871. 

Arraignment  will  be  waived  by  going  to  trial  without  objection.  State  v.  Redding- 
ton,  7  S.  D.  i368,  64  N.  W.  176. 

C.  L.  7264.  S.  D.  Rev.  C.  Crim.  Proc.  244.  N.  D.  Rev.  C.  9872. 

Personal  presence  of  defendant  not  necessary  on  bearing  of  motion  to  quash.  Ter- 
ritory V.  Gay,  2  D.  125,  2  N.  W.  477. 

Personal  presence  of  accused  during  trial  is  presumed,  where  record  shows  his  presence 
during  most  of  triaL    State  ex  rel.  Kotilinic  v.  Swenson,  18  S.  D.  196,  99  N.  W.  1114. 

Setting  Aside  Indictment  or  Information. 

C.  L.  7283.  S.  D.  Rev.  C.  Crim.  Proc.  263.  N.  D.  Rev.  C.  9891. 
Witnesses  whose  names  are  not  indorsed  may  testify  for  prosecutibn.    State  v.  Church, 

0  S.  D.  89,  60  N.  W.  143;  Territory  v.  Godfrey,  6  D.  46,  50  N.  W.  481;  State  v.  Boughner, 
5  S.  D.  461,  59  N.  W.  736. 

Indorsement  of  names  of  witnesses  examined  is  mandatory.  State  v.  Isaacson,  8 
S.  D.  69,  65  N.  W.  430;  State  v.  Stevens,  1  S.  D.  480,  47  N.  W.  546. 

Slight  variation  in  name  of  a  witness  ^indorsed  not  material.     State  v.  Phelps,  6  S. 

D.  480,  59  N.  W.  471. 

State  may  call  witnesses  whose  names  are  not  required  to  be  indorsed  on  informa- 
tion.   State  V.  Matejousky,  22  S.  D.  30,  119  N.  W.  96. 

Failure  to  file  information  at  term  succeeding  defendant's  commitment,  is  not  ground 
for  setting  aside  information.    State  v.  Foster,  14  N.  D.  561,  105  N.  W.  938. 

Indictment  will  not  be  set  aside  for  objection  as  to  drawing  grand  jury  not  mentioned 
in  §  166  of  S.  D.  Crim.  Code.    State  v.  Lamphcre,  20  S.  D.  98,  104  N.  W.  1038. 

C.  L.  7284.  S.  D.  Rev.  C.  Crim.  Proc.  264.  N.  D.  Rev.  C.  9892. 

Objections  to  indictment  waived  unless  made  before  plea.  Territory  v.  Pratt,  6  D. 
483,  43  N.  W.  711;  State  v.  Kent,  5  N.  D.  516,  67  N.  W.  1052,  35  L.R.A.  518. 

Demurrer. 

C.  L.  7292.  S.  D.  Rev.  C.  Crim.  Proc.  272.  N.  D.  Rev.  C.  9900. 
Waiver  of  defects  in  indictn'ent  bv  failure  to  demur.     City  of  Lead  v.  Klatt,  13  S. 

D.  140,  82  N.  W.  391;  State  t.  Kent,  5  N.  D.  616,  67  N.  W.  1052,  35  L.R.A.  618. 
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Demurrer  that  more  than  one  offense  is  charged.  State  t.  Boughner,  5  S.  D.  461, 
59  N.  W.  736. 

.  Indictment  charging  defendant  with  aelling  liquor  without  license  charges  but  one 
offense.    State  v.  Mudie,  22  S.  D.  41,  115  N.  W.  107. 

C.  L.  7295.  S.  D.  Kev.  C.  Crim.  Proc.  276.  N.  D.  Rev.  C.  9903. 

Permission  to  withdraw  indictment  after  argiunent  on  demurrer  thereto  for  the  pur- 
pose of  resubmitting  it  to  grand  jury,  will  not  affect  second  indictment  in  the  absence 
of  prejudice.    State  v.  Ford,  16  S.  D.  228,  92  N.  W.  18. 

C.  L.  7300.  ,     S.  D.  Rev,  C.  Crim.  Proc.  280.  N.  D.  Rev.  C.  9908. 

Objection  that  information  is  duplicitous  is  waived  unless  taken  by  demurrer.  State 
V.  Climie,  12  N.  D.  33,  94  N.  W.  674. 

Plea. 

C.  L.  7301.  S.  D.  Rev.  C.  Crim.  Proc.  281.  N.  D.  Rev.  C.  9909. 

Verdict  on  both  pleas  necessary  before  judgment,  where  plea  of  not  guilty  and  former 
jeopardy  are  interposed.    State  v.  Kieffer,  17  S.  D.  67,  95  N.  W.  289. 

C.  L.  7302.  S.  D.  Rev.  C.  Crim.  Proc.  282.  N.  D.  Rev.  C.  9910. 

Waiver  of  plea  by  going  to  trial  without  objection.  State  v.  Reddington,  7  S.  D. 
368,  64  N.  W.  176. 

C.  L.  7303.  S.  D.  Rev.  C.  Crim.  Proc.  283.  N.  D.  Rev.  C.  9910. 

Correction  of  record  by  order  of  court  after  plea  has  been  entered.  Territory  v.  Cbris- 
tensen,  4  D.  410,  31  N.  W.  847. 

Plea  of  guilty  admits  indictment  as  charged,  and  not  offense  of  less  degree.  Territory 
V.  Miller,  4  D.  173,  29  N.  W.  7. 

Plea  of  former  conviction  or  acquittal;  effect  of.  People  v.  Briggs,  1  D.  289,  46  N. 
W.  461. 

C.  L.  7305.  S.  D.  Rev.  C.  Crim.  Proc.  285.  N.  D.  Rev,  C.  9912. 

Within  discretion  of  court  to  allow  plea  of  not  guilty  to  be  withdrawn  for  motion 
to  set  aside  indictment.    State  v.  Van  Nice,  7  S.  D.  104,  63  N.  W.  537. 

'C.  L.  7.*J08.  S.  D.  Rev.  C.  Crim.  Proc.  288.  N.  D.  Rev.  C.  0915. 

Acquittal  on  charge  of  assault  with  deadly  weapon  with  intent  to  rob  not  bar  to 
conviction  for  robbery.     State  v.  Caddy,  15  S.  D.  167,  87  N.  W.  927. 

C.  L.  7309.  S.  D.  Rev.  C.  Crim.  Proc.  289.  N.  D.  Rev.  C.  9916. 

Plea  of  former  acquittal  when  unavailing.  State  v.  Bronkol,  5  N.  D.  507,  67  N.  W. 
«80;  People  v.  Briggs,  1  D.  289,  46  N.  W.  451;  State  v.  Security  Bank,  2  S.  D.  538, 
61  N.  W-.  337. 

C.  L.  7310.  8.  D.  Rev.  C.  Crim.  Proc.  290.  N.  D.  Rev.  C.  9917. 

Inapplicable  to  prosecutions  under  liquor  license  statute.  State  v.  Irwin,  17  S.  D. 
,180,  97  N.  W.  7. 

C.  L.  7311.  S.  D.  Rev.  C.  Crim.  Proc.  291.  N.  D.  Rev.  C.  9918. 
Entry  of  plea  of  not  guilty  on  refusal  to  plead.     State  ▼.  Reddington,  7  S.  D.  36S, 

64  N.  W.  176. 

Removal  of  Action  before  Trial. 

§  1,  c.  50,  1801  S.  D.  S.  D.  Rev.  C.  Crim.  Proc.  202.     N.  D.  Rev.  C.  9919,  9^29. 

Change  of  place  of  trial  within  discretion  of  court.  Territory  v.  Egan,  3  D.  119,  13 
N.  W.  508;  State  v.  Hall,  16  S.  D.  — ,  91  N.  W.  325. 

Another  judge  must  be  called  when  affidavit  alleging  prejudice  has  been  presented. 
State  V.  Finder,  12  S.  D.  423,  81  N.  W.  959;  State  v.  Kent,  5  N.  D.  516,  67  X.  W. 
1052,  35  L.R.A.  518;  State  v.  Palmer,  4  S.  D.  543,  57  N.  W.  490;  State  v.  Kent,  4  N. 
V.  577,  62  N.  W.  631,  27  L.R.A.  686;  Orcutt  v.  Conrad,  10  N.  D.  431.  87  N.  W.  982; 
State  V.  Henning,  3  S.  D.  492,  54  N.  W.  530;  State  v.  Finder,  10  S.  D.  103,  72  N.  \V. 
97. 

Sufficiency  of  affidavit  showing  prejudice.  State  v.  Chapman,  1  S.  D.  414,  47  N.  W. 
411,  10  L.R.A.  432;  State  v.  Rodway,  1  S.  D.  575,  47  N.  W.  1061. 

Not  entitled  to  change  of  judges  in  contempt  proceeding.    Township  v.  Aasen,  10  X. 

D.  264,  86  N.  W.  742. 

Ab  tn  changing  place  of  trial  and  judges  in  criminal  eases.  Murphy  v.  District  Ct. 
14  N.  D.  542,  105  N.  W.  728,  9  A.  &  E.  Ann.  Cas.  170. 
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Change  of  venue  discretionary  with  trial  court.  State  v.  Hall,  16  S.  D.  6,  65  L.R.A. 
151,  91  N.  W.  32S. 

C.  L.  7312-7318.  S.  D.  Rev.  C.  Crim.  Proe.  292-298.    N.  p.  Kev.  C.  9919-9931. 

As  to  right  of  state  to  secure  change  of  place  of  trial  in  criminal  action.  Zinn  v. 
District  Ct.  17  N.  D.  135,  114  N.  W.  472. 

Unconstitutional  in  authorizing  criminal  actions  to  be  tried  out  of  county  without  con- 
sent of  accused.     Re  Nelson,  19  S.  D.  214,  102  N.  W.  885. 

f.  L.  7318.  S.  D.  Rev.  C.  Grim.  Proc.  298.  N.  D.  Rev.  C.  9931. 

As  to  trial  court's  discretion  in  granting  or  denying*  application  by  Attorney  General 
to  change  place  of  criminal  trial.    State  v.  Winchester,  18  N.  D.  534,  122  N.  W.  1111. 

Not  unconstitutional  as  violating  right  of  trial  by  jury.  Barry  v.  Traux,  13  N.  D. 
131,  65  L.R.A.  762,  112  Am.  St.  Rep.  662,  99  N.  W.  769,  3  A.  &  E.  Ann.  Cas.  191. 

Mode  of  Trial. 

C.  L.  7319,  7320.  S.  D.  Rev.  C.  Crim.  Proc.  299,  300.     N.  D.  Rev.  C.  9932,  9933. 

Evidence  on  plea  of  former  acquittal  must  be  submitted  to  jury.  State  v.  Irwin, 
17  S.  D.  380,  97  N.  W.  7.  '  , 

Verdict  on  both  pleas  necessary  before  judgment,  where  plea  of  not  guilty  and  for- 
mer jeopardy  are  interposed.    State  v.  Kieffer,  17  S.  D.  67,  95  N.  W.  289. 

C.  L.  7321.  S.  D.  Rev.  C.  Crim.  Proc.  301.  N.  D.  Rev.  C.  9934. 

Defendant  need  not  be  present  at.  the  time  of  order  allowing  new  information  to  be 
filed.     State  v.  Haslcdahl,  3  N.  D.  36,  53  N.  W.  430. 

Personal  presence  of  accused  during  trial  is  presumed,  where  record  shows  his 
presence  during  most  of  trial.  State  ex  rel.  Kotilinic  v.  Swenson,  18  S.  D.  196,  99  N. 
W.  1114. 

Formation  of  Trial  Jury. 

C.  L.  7322,  7323.  S.  D.  Rev.  C.  Crim.  Proc.  302,  303.    N.  D.  Rev.  C.  9936,9937. 

As  to  manner  of  summoning  jurors.    Stftte  v.  Hayes,  23  S.  D.  596,  122  N.  W.  652. 

C.  L.  7332.  S.  D.  Rev.  C.  Crim.  Proc.  312.  N.  D.  Rev.  C.  9946. 

Krror  to  call  jurv  from  list,  instead  of  taking  names  from  box.  Territory  v.  O'Hare, 
1  N.  D.  30,  44  N.  W.  1003. 

C.  L.  7334.  S.  D.  Rev.  C.  Crim.  Proc.  314.  N.  D.  Rev.  C.  9948. 

Talesman  called  only  when  qualified  jurors  cannot  be  obtained  from  box.  State  v. 
Wright,  15  s;  D.  628,  91  N.  W.  311. 

Postponement  of  Trial. 

C.  L.  7336.  S.  D.  Rev.  C.  Crim.  Proc.  318.  N.  D.  Rev.  C.  8950. 

Continuance  to  obtain  testimony,  affidavits  for.  must  be  explicit.  State  v.  Murphy, 
J)  N.  D.  175,  82  N.  W.  738. 

On  practice  relating  to  postponements  in  criminal  actions  being  in  accordance  with 
common  law.    State  v.  Wilcox,  21  S.  D.  532,  114  N.  W.  687. 

Challenging  Jury. 

C.  L.  7337-7369.  S.  D.  Rev.  C.  Crim.  Proc.  317-349.      N.  D.  Rev.  C.  9951-9983. 

As  to  presumptively  impartial  judge  being  satisfied  that  juror  will  act  impartiallv 
before  swearing  him.  '  State  v.  Hayes,  23  S.  D.  596,  122  N.  W.  652. 

C.  L.  7347,  7358.  N.  D.  Rev.  C.  9961,  9972. 

S.  D.  Rev.  C.  Crim.  Proc.  327,  338. 

Challenge  to  entire  panel;  when  taken.  Territory  v.  O'Hare,  1  N.  D.  30,  44  N.  W. 
1003. 

That  oflicer  summoning  jurv  listened  to  former  trial  of  case  not  ground  of  chal- 
lenge to  panel.    State  v.  Hall,  16  S.  D.  — ,  91  N.  W.  325. 


Challenge  to  entire  panel;  test  of  officer's  qualifications  to  summon  jury  is  whether 
_would  be  qualified  to  sit  as  juror.     State  v.  Kent,  4  X.  D.  577,  62  N.  W.  031,  27 


he 
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Sheriff  not  disqualified  from  summoning  panel  because  his  name  is  indorsed  on  infonssr 
tion  as  witness.     State  v.  Hayes,  23  S.  D.  596,  122  N.  W.  662. 

Whether  or  not  officer  summoning  jurors  is  disqualified  for  bias  is  within  trial  court's 
sound  judicial  discretion.    State  v.  Hall,  16  S.  D.  6,  65  L.R.A.  151,  91  N.  W.  325. 

C.  L.  7348.  S.  D.  Rev.  C.  Crim.  Proc.  328.  N.  D.  Rev.  C.  9902. 

Not  unconstitutional  as  conflicting  with  right  to  speedy  trial  by  impartial  jury.  State 
V.  Hayes,  23  S.  D.  596,  122  N.  W.  652. 

C.  L.  7358.  S.  D.  Rev.  C.  Crim.  Proc.  338.  N.  D.  Rev.  C.  9972 

As  to  actual  bias  of  sheriff  who  apprehended  accused  as  ofiicer  summoning  jurors. 
State  V.  Hayes,  23  S.  D.  596,  122  N.  W.  652. 

C.  L.  7359.  S.  D.  Rev.  C.  Crim.  Proc.  339.  N.  D.  Rev.  C.  9973. 

Challenge  of  juror  for  bias.  State  v.  Chapman,  1  S.  D.  414,  47  N.  W.  411,  10  L.Ri. 
432. 

On  trial  for  murder,  juror  may  be  asked  as  to  opinion  about  capital  punishment  as 
basis  for  peremptory  challenge.    State  v.  Garrington,  11  S.  D.  178,  76  N.  W.  326. 

Relation  of  attorney  and  client  between  state's  attorney  and  client  not  ground  for 
challenge.    State  v.  Glover,  21  S.  D.  465,  113  N.  W.  625. 

C.  L.  7361.  S.  D.  Rev.  C.  Crim.  Proc.  341.  N.  D.  Rev.  C.  9975. 

Decision  as  to  qualification  of  juror  only  reversed  when  plainly  wrong.  State  v. 
Church,  6  S.  D.  89,  60  N.  W.  143. 

Trial. 

C.  L.  7370.  S.  D.  Rev.  C.  Crim.  Proc.  350.        N.  D.  Rev.  C.  9984,  9985. 
Statement  by  prosecuting  attorney  to  each  juror  and  opening  statement  of  substance 

of  indictment  is  suffiicent.    Territory  v.  King,  6  D.  131,  50  N.  W.  623. 

No  expression  of  views  upon  credibility  or  weight  of  testimony  in  charge.  Territory 
V.  O'Hare,  1  N.  D.  30,  44  N.  W.  1003;  State  v.  Barry,  11  N.  D.  — ,  02  N.  W.  809. 

Requests  for  instruction  to  be  marked  "given"  or  "refused"  by  court.  State  v.  Camp- 
bell, 7  N.  D.  58,  72  N.  W.  935. 

Charge  of  court  may  be  oral,  unless  requested  to  be  in  writing.  Territory  v.  Christen- 
sen,  4  D.  410,  31  N.  W.  847. 

As  prohibiting  trial  judge  from  expressing  opinion  on  facts.    State  v.  Hazlett,  14  N. 

D.  490,  105  "N.  W.  617. 

Personal  presence  of  accused  during  trial  is  presumed,  where  record  shows  his  present 
during  most  of  trial.    State  ex  rel.  Kotilinic  v.  Swensou,  18  S.  D.  196,  99  N.  W.  1114. 

Trial  courts  cannot,  in  charging  juries,  give  expression  to  their  views  upon  credibility, 
weight  or  effect  of  testimony.    State  v.  Barry,  11  N.  D.  428,  92  N.  W.  809. 

C.  L.  7372.  S.  D.  Rev.  C.  Crim.  Proc.  352.  N.  D.  Rev.  a  9990. 

Counsel  have  no  right  to  read  law  to  jury.  State  v.  Boughner,  5  S.  D.  461,  69  N.  Vr. 
736. 

C.  L.  7374.  S.  D.  Rev.  C.  Crim.  Proc.  354.  N.  D.  Rev.  C.  099i 

Questions  of  law  are  to  be  decided  bv  court.  State  v.  Church,  6  S.  D.  89,  60  N.  VN. 
143;  State  v.  Boughner,  5  S.  D.  461,  59  N.  VV.  73C;  Territory  v.  Stone,  2  D.  155,  4  N. 
W.  697. 

C.  L.  7376.  S.  D.  Rev.  C.  Crim.  Proc.  356.  N.  D.  Rev.  C.  9994. 

Reasonable  doubt;  defendant  presumed  innocent.  State  v.  Phelps,  5  S.  D.  480.  o!> 
N.  W.  471;  Territory  v.  Bannigan,  1  D.  432,  46  N.  W.  597:  State  v.  Campbell,  7  N.  D. 
58,  72  N.  W.  935;  State  v.  Serenson,  7  S.  D.  277,  64  N.  W.  130. 

Burden  is  not  on  accused  in  prosecution  for  larceny  to  satisfy  jury  that  be  to<^  prop- 
erty under  honest  belief  of  ownershio.  State  v.  Weckert,  17  "S.  D.  202,  95  N.  W.  924. 
2  A.  &  E.  Ann.  Cas.  191. 

State  bound  to  show  that  proof  is  evident  or  presumption  great,  on  application  for 
bail  in  capital  case.    State  v.  Kauffman,  20  S.  D.  620,  108  N.  W.  24C. 

C.  L.  7377.  S.  D.  Rev.  C.  Crim.  Proc.  357.  X.  D.   Rev.  C.  9995. 

Inapplicable  to  distinct  offenses.    State  v.  Vieick,  23  S.  D.  166.  120  X.  \V.  1098. 

C.  L.  7378.  S.  D.  Rev.  C.  Crim.  Proc.  368.  N.  D.  Rev.  C.  9996. 

On  joint  trial  of  two  persons  for  perjury.  State  v.  Pratt,  21  S.  D.  305,  112  N.  W. 
152. 
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C.  L.  7379.  S.  D.  Rev.  C.  Crim.  Proc.  359.  N.  D.  Rcy.  C.  9997. 

Defendant  who  has  asked  for  separate  trial,  though  not  discharged,  may  he  com- 
petent witness  against  codefendant.    State  v.  Smith,  8  S.  D.  547,  67  X.  W.  619. 

C.  L.  7381.  8.  D.  Rw.  C.  Crim.  Proc.  361.  N.  D.  Rev.  C.  10000. 

Prosecuting  attorney  has  no  right  to  refer  to  fact  that  defendant  does  npt  testify. 
State  V.' Williams,  11  S.  D.  64,  76  N.  W.  815;  State  v.  Garrington,  11  S.  D.  178,  76  N.  \V. 
326. 

A  codefendant  a  competent  witness.    State  v.  Smith,  8  S.  D.  547,  67  N.  W.  619. 

It  is  error  for  state's  attorney  in  asking  for  night  session  to  state  in  jury's  presence 
that  accused  has  not  gone  on  stand  yet.  State  v.  Bennett,  21  S.  D.  396,  113  N.  W. 
78. 

C.  L.  7384.  S.  D.  Rev.  C.  Crim.  Proc.  364.  X.  D.  Rev.  C.  10004. 

Female  participant  in  incestuous  intercourse,  an  accomplice;  testimony  must  be  cor- 
roborated.   State  V.  Kellar,  8  N.  D.  563,  80  N.  W.  476,  73  A.  S.  R.  775. 

Corroboration  must  be  independent  of  accomplice.  State  v.  Coudotte,  7  N.  D.  109, 
72  N.  W.  913;  State  v.  Kent,  4  N.  D.  677,  62  N.  W.  631,  27  L.R.A.  686;  State  v.  Hicks, 
8  S.  D.  325.  60  N.  W.  60;  State  v.  Phelps,  6  S.  D.  480,  59  N.  W.  471;  State  v.  Levers, 
12  S.  D.  265,  81  N.  W.  294. 

Sufficiency  of  corroboration  of  accomplice  in  prosecution  for  incest.  State  v.  Mungeon, 
20  S.  D.  612,  108  N.  W.  552. 

Inapplicable  to  accessories  after  the  fact.  State  v.  Phillips,  18  S.  D.  1,  98  N.  W. 
171,  5  A.  &  E.  Ann.  Ca«.  760. 

C.  L.  7386.  S.  D.  Rev.  C.  Crim.  Proc.  366.  N.  D.  Rev.  C.  1006. 

Testimony  of  prosecutrix  that  she  was  seduced  need  not  be  corriborated.  State  v. 
King,  9  S.  D.  628,-  70  N.  W.  1046. 

C.  L.  7396.  S.  D.  Rev.  C.  Crim.  Prdc.  376.  N.  D.  Rev.  C.  10017. 

Court  may  advise  jury  to  acquit.    Territory  v.  Stone,  2  D.  155,'  4  N.  W.  697. 

C.  L.  7399.  S.  D.  Rev.  C.  Crim.  Proc.  379.  N.  D.  Rev.  C.  10020. 
Fact  of  sheriff  and  deputy  being  witnesses  against  defendant  does  not  render  them  in- 
competent to  act  as  bailiffs.     State  v.  Rosencrans,  9  N.  D.  163,  82  N.  W.  422. 

Jury  should  be  kept  together  after  linal  submission  of  case.     State  v.  Church,  7  8. 

D.  289,  64  N.  W.  152. 

C.  L.  7401.  S.  D.  Rev.  C.  Crim.  Proc.  381.  N.  D.  Rev.  C.  10022. 

Discharge  of  juror  because  of  sickness;  peremptory  challenges.  State  v.  Hazledahl, 
2  N.  D.  521,  52  N.  W.  315,  16  L.R.A.  150. 

C.  L.  7402.  S.  D.  Rev.  C.  Crim.  Proc.  382.  N.  D.  Rev.  C.  10023. 

Justification  of  homicide  must  be  established  by  accused  by  preponderance  of  evidence. 
State  v.  Yokum,  11  S.  D.  544,  70  N.  W.  835. 

C.  L.  7405.  S.  D.  Rev.  C.  Crim.  Proc.  385.  N.  D.  Rev.  C.  10026. 

Failure  to  indorse  ruling  on  request  for  instruction  does  not  prevent  review.  State  v. 
Hellekson,  13  S.  D.  242,  83  N.  W.  254. 

Right  of  court  to  comment  upon  testimony.  Territory  v.  Pratt,  6  D.  483,  43  N.  W. 
711;  State  v.  Barry,  11  N.  D.  — ,  92  N.  W.  809;  Territory  v.  Gay,  2  D.  126,  2  N.  \V. 
477. 

As  prohibiting  trial  judge  from  expressing  opinion  on  facts.  State  v.  Hazelett,  14 
K.  D.  400,  105  N.  W.  617. 

Trial  courts  cannot,  in  charging  juries,  give  expression  to  their  views  upon  credibility, 
weight  or  effect  of  testimony.    State  v.  Barry,  11  N.  D.  428,  92  N.  W.  809. 

Conduct  of  Jury. 

C.  L.  7414.  8.  D.  Rev.  C.  Crim.  Proc.  394.  N.  D.  Rev.  C.  10036. 

Jury  should  not  be  allowed  to  separate  until  discharged.  State  v.  Church,  7  S.  D. 
289,  64  N.  W.  152. 

C.  L.  7415.  8.  D.  Rev.  C.  Crim.  Proc.  395.  N.  D.  Rev.  C.  10037. 

Accused  who  is  out  on  bail  after  disagreement  and  has  made  no  attempt  to  prevent 
adjournments,  is  not  entitled  to  discharge  for  delay.  State  v.  Lnmphere,  20  S.  D.  98,  104 
N.  W.  1038. 
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C.  L.  7418.  S.  D.  Rev.  C.  Crim.  Proc.  306.  N.D.  Sew.  C.  10038. 

Additiona.1  instructions  may  be  given  on  Sunday.  People  v.  OddL  1  D.  189,  46  N. 
W.  601. 

Verdict. 

S.  D.  Rev.  C.  Crim.  Proc.  396,  397,  416. 
C.  L.  7416.  7417,  7435.  N.  D.  Rev.  C.  10038,  10039,  10061. 

Verdict  cannot  be  received  by  clerk  in  absence  of  judge.  State  v.  Jackson,  21  S.  D. 
494,  113  N.  W.  880,  16  A.  &  E.  Ann.  Cas.  87. 

V.  L.  7418.  S.  D.  Rev.  C.  Crim.  Proc.  398.  N.  D.  Rev.  C.  10040. 

Personal  presence  of  accused  during  trial  is  presumed,  where  record  shows  his  presence 
during  most  of  trial.    State  ex  rel.  Kotilinic  v.  Swenson,  18  S.  D.  196,  99  N.  W.  1114. 

C.  L.  7421.  S.  D.  Rev.  C.  Crim.  Proc.  401.  N.  D.  Rev.  C.  10044. 

Form  of  general  verdict.    State  v.  McDonald,  10  S.  D.  — ,  91  N.  W.  447. 

S.  D.  Rev.  C.  Crim.  Proc.  401,  408. 
C.  L.  7421,  7428.  N.  D.  Rev.  C.  10044,  10051. 

Verdict  of  "guilty  as  charged"  is  suflicient  on  information  charging  certain  degree  of 
arson.    State  v.  McDonald,  16  S.  D.  78,  91  N.  W.  447. 

C.  L.  7426.  S.  D.  Rev.  C.  Crim.  Proc.  406.  N.  D.  Rev.  C.  10049. 

Former  conviction  or  acquittal  pleaded  either  with  or  without  a  plea  of  not  guilfy. 
People  V.  Briggs,  1  D.  289,  46  N.  W.  451. 

C.  L.  7428.  7429.  S.  D.  Rev.  C.  Crim.  Proc.  408,  409.      N.  D.  Rev.  C.  10051,  10053. 

Verdict  of  guilty  as  charged  without  degree  of  crime,  is  sufficient,  where  rape  in  firsi 
degree  is  not  charged.    State  v.  Mayes,  17  S.  D.  128,  95  N.  W.  296. 

Verdict  on  trial  for  homicide  muSt  show  degree  of  crime.  State  v.  Hubbard,  20  S.  D. 
148,  104  N.  W.  1120. 

C.  L.  7429.  .S.  D.  Rev.  C.  Crim.  Proc.  409.  N.  D.  Rev.  0.  1005.1 

Degree  of  crime  to  be  found.  State  v.  Belyea,  9  N.  D.  353,  83  N.  W.  1 ;  State  v.  CaHip 
bell.  7  N.  D.  58.  72  N.  VV.  935;  State  v.  McDonald,  16  S.  D.  — ,  91  N.  W.  447. 

May  find  defendant  guilty  of  any  offense  necessarily  included  in  charge.  State  v.  John- 
son, 3  N.  D.  150,  54  N.  W.  547;  Stete  v.  Marcks,  3  N.  D.  532,  58  N.  W.  25;  State  t. 
Finder,  10  S.  D.  103,  72  N.  W.  97;  State  v.  Caddy,  15  S.  D.  167,  87  N.  W.  25;  SUte  v. 
Odell,  1  D.  189,  46  N.  W.  601 ;  Territory  v.  Conrad,  1  D.  348,  46  N.  W.  605. 

As  to  information  including  another  smaller  constituent  offense  not  being  duplicitae. 
State  v.  Climie,  12  N.  D.  33,  94  N.  W.  574. 

Conviction  for  entering  car  with  intent  to  steal  sustained  under  indictment  for 
burglarizing  railroad  car.    State  v.  Tough,  12  N.  D.  425,  96  N.  W.  1025. 

Proof  of  intent  to  kill  M.  and  actual  shooting  of  S.  will  not  sustain  indictment  alleging 
intent  to  kill  S.,  but  not  alleging  intent  to  kill  M.  State  v.  Shanlev,  20  S.  D.  18,  104  N. 
W.  622. 

As  to  necessity  of  request  for  instruction  as  to  included  offenses.  State  v.  Vierck,  23 
S.  D.  166,  120  N.  W.  1098. 

(".  L.  7431.  S.  D.  Rev.  C.  Crim.  Proc.  411.  N.  D.  Rev.  C.  10055. 

As  to  portion  of  statute  being  mandatory.  State  v.  Barry,  14  N.  D.  316,  103  N.  W. 
037. 

Billa  of  Exception. 

C.  L.  7439.  S.  D.  Rev.  C.  Crim.  Proc.  419.  N.  D.  Rev.  C.  10071. 

Exceptions  to  matters  of  law.  State  v.  Chapman,  1  S.  D.  414,  47  N.  W.  411.  10  L.  R. 
A.  432;  State  v.  Reddlngton,  7  S.  D.  368,  64  N.  W.  170;  Territory  v.  Stpne.  2  D.  135,  4 
N.  W.  697. 

C.  L.  7441.  S.  D.  Rev.  C.  Crim.  Proc.  421.  N.  D.  Rev.  C.  10073. 

Statement  of  case  in  criminal  actions.  State  v.  Weltner,  7  N.  D.  522,  75  N.  W.  779: 
Territory  v.  Stone,  2  D.  155,  4  N.  W.  697. 

C.  L.  7443.  S.  D.  Rev.  C.  Crim.  Proc.  423.  N.  D.  Rev.  C.  lOOTi. 

Bill  of  exceptions,  unless  corrected,  conclusive  upon  supreme  court.  State  v.  Dorman,  9 
S.  D.  528,  70  N.  W.  848. 
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C.  L.  7444,  7447.        8.  D.  Rev.  ,C.  Crim.  Proc.  424,  427.         N.  D.  Rev.  C.  10067,  10076. 
SS  1-3,  c  120,  1907  8.  D.     S.  D.  Rev.  C.  Crim.  Proc.  p.  713. 

Bill  of  exceptions  must  be  filed  at  time  of  or  before  taking  appeal  except  where  time  of 
settling  has  been  enlarged.     State  v.  Frazer,  22  S.  D.  291,  117  N.  W.  366. 

C.  L.  7446.  S.  D.  Rev.  C.  Crim.  Proc.  426. 

Bill  of  exceptions  made  up  of  transcript  of  stenographer's  minutes  will  not  be  recog- 
nized as  such.    State  v.  McCallum,  23  S.  D.  528,  122  N.  W.  586. 

New  Trial. 

C.  U  7450.  S.  D.  Rev.  C.  Crim.  Proc.  430.  N.  D.  Rev.  C.  10080. 

Misconduct  of  jury;  affidavits  of  jurors  to  impeach  verdict.  State  v.  Vincent,  16  S.  D. 
— ,  91  N.  W.  347. 

Separation  of  jury,  error.    State  v.  Church,  7  S.  D.  289,  64  N.  W.  152. 

Allegation  that  verdict  was  secured  by  improper  conduct  of  court  in  confining  jury 
sufficient  compliance  with  statute.  State  v.  Place,  20  S.  D.  489,  107  N.  W.  829,  11  A.  & 
£.  Ann.  Cas.  1129. 

Disqualification  of  juror  not  ground  for  new  trial  State  v.  Coleman,  17  S.  D.  694,  98 
N.  W.  175. 

As  to  insufficiency  of  evidence  to  grant  new  trial  for  rape.  State  v.  Rhoades,  17  N.  D. 
679,  118  N.  W.  233. 

S.  D.  Rev.  C.  Crim.  Proc.  430,  431. 
C.  L.  7450,  7451.  N.  D.  Rev.  C.  10080,  10083. 

On  necessity  of  motion  for  new  trial  on  ground  of  newly  discovered  evidence  being  made 
before  succeeding  term.    State  v.  Holborn,  22  S.  D.  425,  118  N.  W.  704. 

N.  D.  Rev.  C.  10082. 
As  to  necessity  of  motion  for  new  trial  specifying  errors  relied  upon.    State  v.  Schpl' 
field,  13  N.  D.  664,  102  N.  W.  878. 

Arrest  of  Judgment. 

0.  L.  7452.  8.  D.  Rev.  C.  Crim.  Proc.  432.  N.  D.  Rev.  C.  10084. 

Grounds  for  arrest  of  judgment  same  as  demurrer.  State  v.  Kent,  5  N.  D.  616,  67  N. 
W.  1052,  36  L.  R.  A.  518;  State  v.  Montgomery,  9  N.  D.  405,  83  N.  W.  873;  Citjr  of  Lead 
V.  Klatt,  13  S.  D.  140,  82  N.  W.  391. 

Judgmtnt. 

C.  L.  7457.  S.  D.  Rev.  C.  Crim.  Proc.  437.  N.  D.  Rev.  C.  10089. 

Motion  for  additional  security  must  be  granted  and  time  for  giving  same  lapse,  before 
court  can  dismiss  election  contest  because  of  insufficient  security  for  costs.  Murtba  v. 
Howard,  20  S.  D.  162,  105  N.  W.  100. 

('.  L.  7464.  S.  D.  Rev.  C.  Crim.  Proc.  444.  N.  D.  Rev.  C.  10096. 

Personal  presence  of  accused  during  trial  is  presumed,  where  record  shows  his  presence 
during  most  of  trial.    State  ex  rel.  Kotilinic  v.  Swenson,  18  S.  D.  196,  99  N.  W.  1114. 

C.  L.  7471.  S.  D.  Rev.  C.  Crim.  Proc.  451.  N.  D.  Rev.  C.  10104. 

Enforcement  of  fine  by  imprisonment.  State  v.  Hogan,  8  N.  D.  301,  78  N.  W.  1051,  73 
A.  S.  R.  759,  45  L.  R.  A.  166. 

C.  L.  7473.  S.  D.  Rev.  C.  Crim.  Proc.  453.  N.  D.  Rev.  C.  10100. 

Relating  to  filing  of  charge;  this  section  must  be  construed  with  S.  D.  Rev.  Code  Crim. 
Proc.  350,  N.  D.  Rev.  Codes  8176.    Territory  v.  Christensen,  4  D.  410,  31  N.  W.  847. 

Charge  part  of  judgment  roll;  need  not  be  in  bill  of  exceptions.  State  v.  Evans,  12 
S.  D.  473,  81  N.  W.  893. 

Escecution. 

8.  D.  Rev.  C.  Crim.  Proc.  460,  483,  474,  475. 
C.  L.  7480,  7483,  7494,  7495.  -N.  D.  Rev.  C.  10114,  10117-9. 

Ab  to  N.  D.  Laws  1903  chap.  99  (N.  D.  Rev.  C.  Crim.  Proc.  §  10118  et  seq.),  changing 
punishment  of  one  convicted  of  murder.    State  v.  Rooney,  12  N.  D.  144,  95  N.  W.  513. 
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c.  99,  1903  N.  D.  N.  D.  Rer.  C.  10122. 

Substituting  penitentiary  for  county  jail  does  not  constitute  change  of  punisbment 
State  V.  Rooney,  12  N.  D.  144,  86  N.  W.  613. 

Writ  of  Error. 

C.  L.  7499  et  aeq.  S.  D.  Rev.  C.  Crim.  Proc.  479  et  seq. 

Writ  can  only  be  sued  out  when  state  is  party.  City  of  Madison  t.  Horner,  15  8.  D. 
359,  89  N.  W.  474. 

Writ  of  error  in  contempt  proceedings.  State  v.  Markuson,  5  N.  D.  147,  64  N.  W. 
034;  State  v.  Knight.  3  S.  D.  609,  54  N.  W.  412,  44  A.  S.  R.  809. 

Bastardy  proceeding  not  reviewable  on  writ  of  error.  State  v.  Knowles,  10  8.  D.  471, 
74  N.  W.  201. 

Writ  may  be  sued  out  when  motion  for  new  trial  is  refused.  Territory  v.  Stone,  2  D. 
155,  4  N.  W.  697. 

Conviction  for  peddling  without  license,  is  criminal  action  and  reviewable  by  writ  of 
error  only.     State  v.  Cram,  20  S.  D.  159,  105  N.  W.  09. 

C.  L.  7503.  S.  D.  Rev.  C.  Crim.  Proc.  483.  N.  D.  Rev.  C  10138. 

State  cannot  sue  out  writ  of  error,  wliere  county  court  reversed  conviction  befoit 
justice  without  granting  new  trial.    State  v.  Finstad,  16  S.  D.  422,  93  N.  W.  640. 

C.  L.  7512.  S.  D.  Rev.  C.  Crim.  Proc.  492. 

Service  of  citation  upon  adverse  party.    State  v.  Dunning,  11  S.  D.  585,  79  N.  W.  84(. 

C.  L.  7520.  S.  D.  Rev.  C.  Crim.  Proc.  500.  N.  D.  Rev.  C.  101S7. 

Technical  errors  disregarded.  State  v.  Finder,  10  S.  D.  103,  72  N.  W.  97;  Territory  v. 
Keyes,  5  D.  244,  38  N.  W.  440;  State  v.  Reddington,  7  S.  D.  368,  64  N.  W.  170. 

Material  variance  between  information  and  proof  will  not  be  disregarded.  State  v. 
Ham,  21  S.  D.  598,  114  N.  W.  713. 

As  to  appellate  court  giving  judgment  without  regard  to  technical  errors  in  infor- 
mation.   SUte  V.  Johnson,  17  N.  D.  554,  118  N.  W.  230. 

Omitting  word  "general"  before  reputation  of  impeached  witness  in  instmction  as 
technical  error.    State  v.  Madison,  23  S.  D.  584,  122  N.  W.  647. 

C.  L.  7521.  S.  D.  Rev.  C.  Crim.  Proc.  601.  N.  D.  Rev.  C.  10159. 

Modification  of  judgment.  Vallied  v.  Grakke,  7  S.  D.  661,  64  N.  W.  1119;  Territory 
V.  Conrad,  1  D.  348,  46  N.  W.  606. 

May  order  new  trial  in  court  below.    State  v.  Reddington,  8  S.  D.  315,  66  N.  W.  464. 

Supreme  court  empowered  to  modify  excessive  sentence  pronounced  by  district  court 
State  V.  Wisnewski,  13  N.  D.  649,  102  iST.  W.  883,  3  A.  4  E.  Ann.  Cas.  907. 

Attendance  of    Witnesset. 

C.  L.  7632,  7538.       S.  D.  Rev.  C.  Crim.  Proc.  512,  518.         N.  D.  Rev.  C.  10173,  10179. 
Committing    magistrate  cannot  punish  for  contempt,  a  witness  who  refused  to  ober 
subpoena  duces  tecum.    Famham  v.  Colman,  19  S.  D.  343,  1  L.  R.  A.  (N.S.)   113S,  117 
Am.  St.  Rep.  944,  103  N.  W.  161,  9  A.  4  E.  Ann.  Cas,  314. 

Depositiont. 

C.  L.  7552.  S.  D.  Rev.  C.  Crim.  Proc.  632.  N.  D.  Rev.  C  10195. 

.Application  for  continuance  to  take  testimony  of  nonresident  witness  only  made  in  «oi- 
nection  with  application  for  appointment  of  commission.  State  v.. Murphy,  9  N.  D.  175, 
82  N.  W.  738. 

C.  L.  7555.  S.  D.  Rev.  C.  Crim.  Proc.  536.  N.  D.  Rer.  C.  10198. 

Granting  of  continuance  to  procure  witness,  is  discretionary.  State  v.  Pirkey,  22  S.  D. 
550,  118  N.  W.  1042,  18  A.  &  E.  Ann.  Cas.  192. 

Compensation  of  Witneue*. 

N.  D.  Rev.  C  1021T. 
As  to  county  paying,  fees  of  defendant's  witnesses  in  criminal  case.    Murpby  v.  S"' 
trict  Ct  14  N.  D.  542,  105  N.  W.  728,  9  A.  &  E.  Ann.  Cas.  170. 
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Compromising  Miademeanori. 

C.  L.  7576.  S.  D.  Rev.  C.  Crim.  Proc.  568.  N.  D.  Rev.  C.  10218. 

Compounding  crime  as  consideration  for  contract.  School  Dist.  v.  Alderson,  6  D.  145, 
41  N.  W.  466. 

Corporations;  Criminal  Actions  Against. 

C.  L.  7579.  S.  D.  Rev.  C.  Crim.  Proc.  560.  N.  D.  Rev.  C.  10222. 

Presentment  not  necessary  before  indictment.  State  v.  Security  Bank,  2  S.  D.  638,  61 
N.  W.  337. 

C.  L.  7584.  S.  D.  Rev.  C.  Crim.  Proc.  565.  N.  D.  Rev.  C.  10227. 

Corporation  may  be  indicted  in  first  instance  as  an  individual.  State  v.  Security  Bank, 
2  S.  D.  538,  51  N.  W.  337;  SUte  v.  First  Nat.  Bank,  2  S.  D.  568,  51  N.  W.  587. 

Errors  and  Mistakes  in  Pleadings. 

C.  L.  7588.  S.  D.  Rev.  C.  Crim.  Proc.  569.  N.  D.  Rev.  C.  10232. 

Informalities  in  indictment  not  fatal.  State  v.  La  Croix,  8  S.  D.  369,  66  N.  W.  944; 
Territory  v.  Keyes,  6  D.  244,  38  N.  W.  440. 

New  information  may  be  filed  correcting  errors.  State  v.  Hasledahl,  3  N.  D.  36,  53  N. 
W.  430. 

Proof  of  larceny  of  gelding  is  suflicient  to  sustain  information  alleging  larceny  of  borse. 
State  V.  Matejousky,  22  S.  D.  30,  115  N.  W.  96. 

Disposal  of  Stolen  or  Embezzled  Property. 

C,  L.  7690.  S.  D.  Rev.  C.  Crim.  Proc.  571.  N.  D.  Rev.  C.  10234. 

Included  in  crime  of  burglary.    State  v.  Vierck,  23  S.  D.  166,  120  N.  W.  1098. 

Bail. 

C.  L.  7604,  7605.  S.  D.  Rev.  C.  Crim.  Proc.  586,  586.       N.  D.  Rev.  C.  10256,  10256. 

Bail  in  capital  cases  a  matter  of  discretion.  State  v.  Collins,  10  N.  D.  464,  88  N. 
W.  88. 

State  bound  to  show  that  proof  is  evident  or  presumption  great,  on  application  for 
bail  in  capital  case.    State  v.  Kauffman,  20  S.  D.  C20,  108  N.  W.  246. 

On  court's  discretion  as  to  allowance  of  bail  on  first  degree  murder  charge.  Regan  v. 
Sorenson,  13  N.  D.  356,  100  N.  W.  745. 

C.  L.  7606.  S.  D.  Rev.  C.  Crim.  Proc.  587.  N.  D.  Rev.  C.  10257. 

Not  to  be  released  on  giving  bail  until  writ  of  error  obtained.  Re  Markuson,  6  N.  D. 
180,  64  N.  W.  939. 

C.  L.  7608.  S.  D.  Rev.  C.  Crim.  Proc.  689.         N.  D.  Rev.  C.  10263,  10264,  10260. 

Discharge  of  defendant  on  giving  undertaking.  State  v.  Nowson,  8  S.  D.  327,  66  N. 
W.  468;  Re  Markuson,  5  N.  D.  180,  64  N.  W.  939. 

As  to  meaning  of  "not  admitted  to  bail."  State  ex  rel.  Adams  v.  Larson,  12  N.  D. 
474,  97  N.  W.  537. 

C.  L.  7610.  S.  D.  Rev.  C.  Crim.  Proc.  591.  N.  D.  Rev.  C.  10266. 

Arrest  by  bondsmen.    State  v.  Breen,  6  S.  D.  637,  62  N.  W.  135. 

C.  L.  7611.  S.  D.  Rev.  C.  Crim.  Proc.  592.  N.  D.  Rev.  C.  10267. 

Forfeiture  of  bail :  recovery  thereon  must  be  in  name  of  state.  State  v.  Davis,  11  S.  1). 
Ill,  76  N.  W.  897,.  74  A.  S.  R.  780;  State  v.  Newson,  8  S.  D.  327,  66  N.  W.  468;  State  v. 
Breen,  6  S.  D.  537,  62  N.  W.  136 

Dismissal  of  Actions. 

C.  L.  7649.  S.  D.  Rev.  C.  Crim.  Proc.  629.  N.  D.  Rev.  C.  10307. 

A  "regular' term"  ti  court  means  jury  term.  State  t.  Foster,  14  N.  D.  661,  106  N.  W. 
938. 
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C.  L.  7650.  S.  D.  Rev.  C.  Crim.  Proe.  630.  N.  D.  Rev.  C.  10307. 

Accused  not  entitled  to  discharge  because  trial  was  postponed  by  state  to  following 
term,  where  term  was  in  session  at  time  accused  was  held.  State  v.  Pratt,  21  S.  D.  303. 
112  N.  W.  162. 

Granting  state  continuance  at  term  at  which  information  is  filed  will  not  entitle  ac- 
cused to  a  discharge.  State  v.  Pratt,  20  S.  D.  440,  107  X.  W.  538,  11  A.  4  E.  Ann.  Cat 
1049. 

Accused  who  is  out  on  bail  after  disagreement  and  has  made  no  attempt  to  prevent 
adjournmenta,  is  not  entitled  to  discharge  for  delar.  State  v.  Lampbere,  20  S.  D.  US. 
104  X.  W.  1038. 

General  Provi»ion». 

C.  L.  7650.  S.  D.  Rev.  C.  Crim.  Proc.  636.  X.  D.  Rev.  C  10313. 

Penal  statutes  liberally  construed  in  furtherance  of  justice.  State  v.  Whealey,  5  S.  D. 
427.  59  X.  W.  211. 

C.  L.  7663.  S.  D.  Rev.  C.  Crim.  Proc.  643.  N.  D.  Rev.  C.  10320. 

On  practice  relating  to  postponements  in  criminal  actions  being  in  aceordanoe  with 
common  law.    State  v.  Wilcox,  21  S.  D.  532,  114  X.  W.  687. 

i>rMOn«  and  Imprisonment. 

S.  D.  Rev.  C.  Crim.  Proc.  724,  730,  732. 
C.  L.  7792,  7798,  7800.  N.  D.  Rev.  0.  10422,  10428.  10430. 

Slieriff  entitled  to  pay  for  jailor's  services  where  such  services  are  required.  Plonks 
v.  Lawrence  County,  18  S.  D.  450,  101  X.  W.  35. 

Habeas  Corpus. 

C.  L.  7839.  S.  D.  Rev.  C.  Crim.  Proc.  771.  X.  D.  Rev.  C  1046S. 

Court  or  judge  may  order  release  under.    Winton  v.  Knott,  7  S.  D.  179.  63  X.  W.  783. 

Original  jurisdiction  of  supreme  court  to  issue  writ.  Carruth  v.  Taylor,  8  N.  D.  166, 
77  X.  W.  61 1 ;  Re  Hammill,  9  S.  D.  390,  69  X.  W.  577. 

C.  L.  7841.  S.  D.  Rev.  C.  Crim.  Proc.  773.       X.  D.  Rev.  C.  10480,  10482,  10484. 

Manner  of  hearing  on  return  of  writ.     State  v.  Barnes,  6  X.  D.  350,  65  X.  W.  688. 

Inquiry  limited  to  grounds  enumerated  in  this  section.  Richards  v.  Matteson,  8  S.  U. 
77.  65  X.  VV.  428. 

Writ  granted  when  court  has  exceeded  its  jurisdiction.  Re  Taylor,  7  S.  D.  382,  64  N. 
\V.  253,  58  A.  S.  R.  843,  45  L.  R.  A.  136;  Re  McCain,  9  S.  D.  57,  68  X.  W.  103. 

Court  not  confined  to  judgment,  but  may  look  into  whole  record.  Griffith  v.  Hubbard, 
9  S.  D.  15,  67  X.  W.  860;  I'.  S.  v.  Burdick,  1  D.  137,  46  X.  W.  571. 

Issued  where  there  is  no  general  law  or  judgment  of  a  court  to  authorize  a  proems.  Be 
Taber,  13  S.  D.  62,  82  X.  VV.  398. 

At  to  remedies  of  defendant  aggrieved  by  luiwarranted  adjournment  of  hearing.  State 
v.  Foster,  14  X.  1>.  561,  105  X.  \V.  938. 

Whether  error  was  committed  in  granting  continuance,  is  not  reviewable  in  habeas 
corpus  proceedings.  State  v.  Pratt,  20  S.  D.  440,  107  X.  W.  538.  11  A.  &  E.  Ann.  Cas. 
1049. 

On  discharge  of  prisoner  committed  without  reasonable  or  probable  cause.  State  ex 
rel.  Styles  v.  Beaverstad,  12  X.  D.  527,  97  X.  W.  648. 

C.  L.  7843.  S.  D.  Rev.  C.  Crim.  Proc.  776.  N.  D.  Rev.  C.  10486. 

When  prisoner  is  remanded,  court  must  make  order  in  writing,  stating  cause.  Re  Tod, 
32  S.  D.  386,  81  X.  W.  037,  70  A.  S.  R.  616,  47  L.  R.  A.  566. 

C.  L.  7846.  S.  D,  Rev.  C.  Crim.  Proc  778.  X.  D.  Rev.  C.  10499. 

(i  ranting  state  continuance  at  term  at  which  information  is  filed  will  not  entitle  ac- 
cused to  a  discharge.    State  v.  Pratt,  20  S.  D.  440,  107  X.  W.  538. 

"Not  admitted  to  bail"  means  that  accused  has  not  been  discharged  on  bail  because 
tumble  or  unwilliii;;  to  furnish  same.  State  ex  rel.  Adams  v.  Larson.  12  X.  D.  474.  97 
X,  W,  537. 

C.  L.  7857.  S.  D.  Rev.  C.  Crim.  Proc.  789.  X.  D.  Rev.  C.  10471. 

While  supreme  court  may  issue  in  first  instance,  application  should  in  most  cases  be 

made  first  to  lowf  r  court.    Carruth  v.  Taylor,  8  X.  D.  166,  77  X.  W.  617;  Re  Hammill.  H 

s.  n.  .390,  en  x.  w,  .-.77. 
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